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. 1023 1917; 151 P. W. R. 1917; 3 P. L. R. 1918. 
(Relied on) 
Webb v. Macpherson, 31 C. 94; 30 I. A. 238; B 0. 
W. N. 41; 5 Bom. L. R. 838; 13 M. L. J, 389; 8 
Sar. P. C. J. 554 (P. C). (Relied on) > 
West Ham Union v. Edmanton "m (1908) A. 
174 O. Lat p. 4; EA 3L.T. ] 1; 32-7 
J. P. $9 6 L. G. R. 39; 26 T.L. ^R. 108. (Fol- 
lowed) |, T 
ZEE Y 
583 | 
| Yadalli Beg v. Tuka Ram, 57 Ind. Cas. 535; 25 C. 
] W. N. 241; A 39. AT-L. A. 207; (1920) M. W, 
31 N. m 28 M. L . T. 95; 39 M. L.J. 147; 2 U, 
P. L. R. (P. C) 123916 N. L. R. 154; 19 L. W. 
. 503; 22 Bom. L. R. 1815; 48 ©. 29 (P... 
965 (Followed) . : 
Yashvantrao Holkar v. Dadabhoy, 14 B. 353; E 
Ind. Dec. (x. s.) 695. (Relied on) 
Yasin v. King-Emperor, ?8 C. 689; 5 C. W.N. 670. 
Followed) 
} Yellappa.v. Gopaswami, 82 Ind: Cas. 490; 20 L 
94 W., 579. (Relied om) 
R ox 
l Zeya v. Mi On Kra Zan, ~ B. R, 333. (Fgl- 
249 lowed) si 
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LAHORE HIGH COURT. would amount to 1/12th of Dani's estate 


‘Seconp Orvin APPEAL No. 717 or 1921. 
. October 17, 1924. 
Present : —Mr, Justice Campbell and 
Mr, Justice Harrison. 
HIRA AND OTHERS—PLAINTIEFS 
: ——APPELLANTS 
ee VETSUS 
MOLAR AND OTHERS—DEFENDANTS 
00. 5 — RESPONDENTS. f 
- Custom—-Adoption—Sister's son—Jats of Lakraya, 
Tahsil Jhajjar, District  Rohtak—Hindu Law— 
Adoption---Sudras. 

Among Jats of village Lakraya, in the Jhajjar Tahsil 
of the Rohtak District, the adoption of a sister's son 
is valid by custom. ] 

Under the Hindu Law Jats being Sudras can adopt 
a sister's’ son. [p. 2, col: 2.] ; 

As Kuar v. Sawan Singh, 7 Ind. Cas. 1009; 79 
P. R. 1910; 97. P. L- R. 1910; 115 P. W. R. 1910 and 
Har Dial v. Kali Ram, 10 Ind. Cas. 152; 65 P. 
R.-1911; 188 P. W. R. “1911; 148 P. L. R. 1911, referred 
to. 

Second appeal from a decree of the 
District Judge,. Karnal,. dated the 26th 
"December 1920, reversing that of the Senior 
Sub-Judge, Rohtak, dated the 17th January 
1920. ° : ` 


Lala Jagan Nath, for the Appellants. 
Mr. Shamair Chand, for the Respondents. 


JUDGMENT. —The- suit from which 
this second appeal hæ resulted was brought 
by collaterals in theeinth degree of one Dani 
deceased for possession of land once owned 
by Dani. Dani died on the 10th of Decem- 
ber 1909. On the 19th of March 1910 his 
lant, was mutated in the name of Molar, his 
sister’s son, who was said to have been 
adopted by hini in' 1890. Two out of fifteen 
collaterals objected to the mutation, but 
no action was taken until July 1919 when 
the present suit was brought. One of 
the collaterals,. Girdhayi, whose share 


i : L 


-— - 


-has been joined as a defendant and has 


supported Molar throughout. 


. The lower Appellate Court decided 
that Molar was adopted in 1890, and 
that the adoption was valid by custom. 
The suit accordingly was dismissed ; 
but the learned District Judge has given 
a certificate under section 41 (3) of the 
Punjab Courts Act to enable the plaint- 
iffs to contest the finding as to the vali- 
dity of the adoption in second appeal, 


The parties are Jats of the village of 
Lakraya in the Jhajjar Tahsil of the Rohtak 
District. The learned District Judge has 
based his decision mainly upon the Riwaj-i- 
am of the Sampla Tahsil compiled in 1879. 
Lakraya was, at that time, in the Sampla 
Tahsil. According’ to this Riwaj-i-am the 
Jats of Sampla were unanimous that gertain 
relatives including a sister son could 
be adopted without restriction and 
without regard to the consent or dis- 
gent of the agnates. It was noted that 
instances of such adoptions were. numer- 
ous, and that no attempt was neces- 
sary to quote them all. Seven instances 
were cited as examples, and of these (Avo 
were adoptions of sister's sons. : 

At the 1909 Settlement it®was record- 
ed in the new Riwaj-i-am that the custom 
had changed and that now-a-days daughters 
and sister's sons are not adopted. A nofe 
‘on page 41 of*J Óseph's Customary Law of 
the Rohtak District relates that adoptions 
of daughters’ or sisters’ sons used to be 
ffirly common but had*become rare in 
the las? “five or ten yéars.e, It quotes an ex- 
sample of an adoption of a gister’s son in 
1909 and states tat a suit was expected, , 
- d j & 


^ 
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The declaration in the 1879 Riwaj-t- 
'" am is supported ky’ a decision of the 
Chief Court (Civil Appeal No. 701 of 
#1882) in which the parties were Jats of 
the Rohtak District and in which it was 
held that there was a presumption in favour 
of the adoption ofa sister's son. 

The oral evidence given in the present 
case is not of much value, the witnesses 
of the plaintiffs asserting that custom does 
not recognise such adoptions as the one 
under discussion, and the defendants’ 
witnesses saying that such adoptions are 
valid. Mansa Ran Zaildar (P. W. No. 1) 
appears to admit the occurrence of sister’s 
sons’ adoptions, but says that the adoptees 


after inheriting their adoptive father’s pro- 


perty sold if and left their adoptive 
families. Some such practice may possibly 
account for the change in custom stated 
in the 1909 Riwaj-i-am, 

The defendant Moar produced three 
instances of which one, that of Kishna, 
is very vague, while the other two ad- 
mitedly were cases of-adoptions of sister's 
sons with the consent of the collaterals. 

It cannot be said that the Riwaj-i-am 
of 1909 contradicts that of 1879. It merely 
shows that previous custom was in process 
of abandonment, and we have to deter- 
mine, not the present existing custom, 
but the custom prevailing in 1890, eleven 
years after the 1879 Riwaj-1-am was com- 
piled. For this purpose the 1579 Riwaj- 
i-um undoubtedly is an important piece 
of evgdence,. and supported as it is by 
instances, it was, in our view, sufficient to 
shift the onus whieh was laid upon the 
defendant Molar to the other side. Mr. 
Jagan Nath, for the plaintiffs-appellants, 
has argued firstly, that the Aiwaj-i-am 
entry of 1878 is contrary to the general 
custom and, therefore, should be discount- 
eg, and secondly, that in the South Fast of 
the Punjab Hindu agriculturists are more 
inclined to llow the principles of Hindu 
Law in their customary observances than 
those of the central parts of the Punjab, 

e The first argument is based upon 
paragraph 37 of Rattigam’s Digest of 
Customary Law which states that amongst 
“Hindu non-agriculturists a daughter's or 
a sisters - son sis generally recoghised 
as a proper pergon to ie appointed, but 
that amongst agricultarists, aspetially. 
án the eastern districts, of the Punjab 
such appointments are not now’ favour- 
ed, unless made with the consent of the 
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agnates. The latter portion of this pro- 
position is based upon two rulings, Ralla v. 
Budha (1) and Jhanda v. Balwant (2? but 


"these decisions lay down that when a son- 


less agriculturist asserts that he is .com- 
petent to adopt a daughter's son or other 
non-agnates in the presence of near agnates 
irrespective of.their assent, the presump- 
tion at the outset is against the power. In 
the present case we are not concerned with 
near agnates but with digtant agnates of the 
9th degree. . f 
In any case, at its very worst, .the 
1879 Riwaj-t-am propounds as its rule a 
definitely well-known exception to the 
general rule and not something entirely 
out of the ordinary. Khuda Baksh v. F'atteh 
Khatun (8), therefore, has no application. 
The answer of Mr. Shamair Chand 
for the respondents to the second argu- 
ment. is complete, namely, that under 
Hindu Law, Sudras can adopt a sister's son 
and Jats are Sudras as has been pointed 
out, inter alia, in As Kaur v. Sawan Singh 
(4) ‘and Har Dial v. Kali Ram (5) We 


are unable to accept the reasons sug- . 


‘gested by Mr. Jagan Nath for holding that 
the Riwaj-1-am of 1879 does not effectively 
support the respondents’ case and the lower 
Appellate Court's decision. The evidence 
which it furnishes has not been rebutted 
in any way and the appeal ‘must fail. 
Accordingly we dismiss the appeal with 
p 
* Appeal dismissed. 
Qi 50 P. R. 1893 (F. BJ, i 


(2) 39 P. R. 1897. 
jas 46 Ind. Cas. 679; 13 P. R. 1919; 140 P. W. R. 


KE Ind. Cas. 105 79 P. R1910; 97 P. L. R. 1910; 
Jg 

(5) 10 Ind. Cas. 152; 65 P.R, 1911; 188 P.' W. R. 
1911; 145 P. L. R. 1911. 
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.ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1599 or 1922, 
April 16, 1924. ` . 
Present :—Mr. J ustice Neave, 
AMBIKA PRASAD SINGH 
AND ORE RE specs Ne 


“KAM KISHEN BARNAWAR 
AND OTHERS—DEFENDANTS— RESPONDENTS. - 
Co-sharer—-J oint possession, decree for, when may be 
granted. 
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Where a.person who is entitled to joint possession 
of land is-out- of possession and the land. has for 
many years been in- the possession .of a -co-sharer, but 
the title of theformer is not denied, the co-sharer, 


who is out of possession, will not ordinarily be 


-granted a decree for joint- possession. : 

Jagarnath*Ojha v. Ram Phal, 13 Ind. Cas. 70; 34 A, 
150: 8 A. L. J. 1312, referred to. E 2 
Second appeal from a decree of the 
District Judge, Azamgarh, dated the 26th 
of June 1922, ~ 


^ 


Messrs. N. P. Asthana and K. Verma, 


for the Appellants. : 

. Mr. P. L. Banerji, for the Respondents. 
JUGDMENT.—This is a plaintiff's 

appeal. The suit was for joint possession 


over certain plots of land éelonging.to the. 


defendants and the plaintiffs jointly. Other 
reliefs were prayed for, but these were 
not granted and do not form the subject: 
of the present appeal. The First Court 
granted the plaintiffs a decree for joint pos- 
session, but the lower Appellate Court, while 
holding in the plaintiffs’ favour that they 
were. entitled as joint owners, granted a 
decree for joint possession in respect of 
certain plots only. In respect of others it 
found that the defendants had been in 
possession for along time and held that it. 
would, therefore, be improper to give actual 
joint possession to the plaintiffs. It ac- 
cordingly modified the decree of the lower 
' Court in respect of these plots. 
The learned ‘Advocate for the appellants 
relies on a ruling of this Court in Jagarnath 
Ojha v. Ram. Phat (1) in Which it was held 


that a plaintiff who is entitled to possession - 


jointly with other persons can be granted 
a decree for joint possession whether the 
plaintiff was originally in joint possession 
and was subsequently dispossessed or 
whether he had never beenin possession. It 
is pleaded that all that the appellants want 
"is to be allowed to execute their decree as 
provided in O. XXI, r. 35 (2) by delivery 
of symbolical possession, and that the 
result of the lower Appellate Court's refusal 
ta, grant them a decree will be that if they 
_ apply for partition ow for profits, these will 

be denied to them, ^ | +." - 

On the other side it is contended that 
this Suit is no more than an ingenious 
method of depriving the respondents of 


their khudkasht rights. They do not deny 


the appellants’ joint proprietary title in 
fhe land but maintain that. their proper 
remedy, if the respondents are in .posses- 
pion, of more: than .théir proportionate 
hare, was to apply, for pagtition or bring 


1 
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AMBIKA PRASAD SINGH V. RAM KISHEN BARNAWAR, 


^& (A) 


à 
a guit for profits. If the present appeal 
is allowed it will result in the loss by the 
respondents of a part of the khudkasht rights 
which they have acquired by long cultivating 
possession of the plots 1n suit. 
The learned District Judge based his 
decision on two cases, Bisheshar Singh v. 
Hanuman Singh (2) and Sarbjit Singh v. 
Rajkumar Rai (8). In both these cases, 
however, decrees for joint possession were 
granted. < 
~JIn their plaint the plaintiffs made a 
number of allegations which have. been 
found to be untrue, qaiming that they 
themselves had been in possession of the 
disputed plots but had been ousted by the 
respondents. Both .the Courts below have 
concurred in finding that this was not the 


.case.. In Jagarnath Ojha v. Ram Phal (1) 


the Court though it held that a person who 
was entitled to joint possession but had not 
obtained such” po$session might get a 
deeree for joint possession, remarked that 


there may indeed be cases in which the 


Court may not déem it reasonable in the 
interests of all thepartiesconcerned to make 
a decree for .joint possession, and was 


.careful to say that the circumstances of'the 


case before it were such as to entitle the 
plaintiff to a decree, I am unable to see 
that any such circumstances exist in the 
present case. In all of the three cases which 
have been referred to the plaintiffs were 
driven to come into Court by the conduct 
of the defendants. In the present case the 
plaintiffs could have found an equallyesatis- 
factory remedy by adopting the more normal 
procedure of suing either for profits or parti- 
tion. The plaintiffs run norisk of suffering 
any loss by the order passed by the Court 
below. - Their proprietary title remains un- 
affected and their rights to sharein profita 
are unaltered. No adequate reason has been 
shown for granting them a decree for joint 
possession in -plots which have, for many 
years past, been cultivated by the defend- 
ants alone. Theappeal fails and.*s dismiss- 
ed with costs, including in this Court costas 
on the higlier scale. 
4 "7*9 


ZK. ' Appeal dismissed. . 


(9) 62 
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* ." CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 188 
"M or 1920. : 
a May 5, 1922. 
Present;—Justice Sir Asutosh Mookerjee, 
: Kr., and Mr. Justice Chotzner. 
JAGADISWAR SANYAL-—APPELLANT 


Versus 
COLLECTOR or GOALBARA AND 


OTHERS— RESPONDENTS. Kx 

Land Acquisition Act (I of 1891), s. 9—Compensa- 
tion—Sub-tenant, whether entitled to object. 

A sub-tenant even though his interest is not trans- 
ferable except with the sanction of the superior land- 
lord, has an interest in the land which is capable of 
valuation and he is, therefore, entitled to be heard 
upon the question of adequacy of, compensation when 
the land is compulsorily acquired. |p. 4, col. 2.] 

| (Case-law discussed.) i 


Babu Atul Chandra Gupta (for Babu Girija . 


Prasanna Sanyal), for the Appellant. 
Babus Dwarka Nath Chuckerbutty and 
` Surendra Nath Guha, fot the Respondents. 


JUDGMENT.—This is an appeal 
against an award made under the Land Ac- 
quisition Act in affirmance of an award 
made by the Collector. The land isheld by 
a tenant under the Mechpara Wards Estate 


and the appellant is described -as a 'sub-- 


tenant under the tenant. His sub-tenancy 
was created on the Sth July 1916. The 
document recites that the sub-tenant applied 
for land to construct a permanent house 
for himself with the result that 15 cottahs 
of land were granted to him at a rent of 
Rs. 14 to be paid from year to year. It was 
expressly stated that the landlord, his heirs 
and legal representatives would not be en- 
titled to eject the sub-tenant from his land 
during the time that; he might have his 
house thereon. It was finally added that 
the sub-tenant would not be entitled to make 
a gift of, to sell or in any way to transfer 
the land to any one without the permission 
of his-immediate landlord. 

A.portion*eof the land has been acquired 
under the Land Acquisition: Act and an 
award has been made to the sub-tenant, only 
in respect of the house. The award also 
allowed compens#tion to the tenant, whose 
interest is valued at Rs. 200 a bigha; this 
*has been paid to him together with the value 
_ of the trees. Thereupon an applicatieon for 
reference to the Special Judge wae made by 


the sub-tenant. "The Spefial Judge has held. C 


hat the subtenant thas no locus standi to 
take exception 4o the awafd on the greund 
of inadequacy. ef the compensation assessed. 
This yiew is nn onthe ground that the 
e * 

e ^ e * e 
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sub-tenant had gota lease Of the land for 
a specific purpose and.was not allowed to 
sell or transfer his interest without the'con- 
sent of the landlord; in other words, ashe 
had no saleable interest he was net entitled 
to compensation for the land. The Special, 
Judge, no doubt, adds that the evidence. 


-~ adduced by the petitioner does not indicate 
^ that the land had been undervalued. 


On the present appeal it has been argued 
by the sub-tenant that he was interested in . 
the land and his interest was capable of 
valuation. He was consequently a person 
entitled to have an adjudication upon the 
question of the inadequacy or otherwise of 
the compensation awarded. This proposi- 
tion is supported by a long line of autho- 
rities and cannot be seriously controverted: 
Shama Prosunno Bose Mazwmder v. Brakoda 
Sundari Dasi (1); Narain Chandra Boral v, 
Secretary of Stale for India (2); A. M, 
Dunne v. Nobo Krishna Mookeryjee (3), Jogen- 
dra Chandra Mitter v. Rajendra Nath Matter 
(4); -Khetter Kristo Mitter v. " Dinendra, 
Narain Roy (5). It ‘has further been held 
in this Court that.a tenant or sub-tenant, 
even though his interest is not transferable 
except with the sanction of the superior 
landlord, has an interest which entitles him: 
to be heard upon the’ question of adequacy 
of compensation; Godadhar Dass v. Dhunpat — 
Singh (6); Manmohan Dutt v. Collector of 
Chittagong (7). In a later case Sadhu Charan < 
Roy v. Secretary of State for India (8), it was 
pointed out that even a tenant with a pre- 
carious interest in land was entitled to com- 
pensation. Besides this, the Judicial Com- 
mittee in Perry v. Clissold (9) held, confirm- 
ing the clecision of the High Court of Aus- 
tralia in Clissold v. Perry (10), that compen- 
sation was payable to every person deprived 
of the land resumed for public purposes. 
even though his title was merely permissive 
and had nat been perfected by adverse pos- 
session for the statujory period. In the 
present case, the appellant was undoubtedly 
ro a e. 


. (1) 28 0. 146. 
(2) 98 0.132, 5 O. W. N. M9. - |, " 
3 17 O. 144; 8 Ind. Dec. (N. B.) 634, ^ 
(4) 9 Ind, Cas. 923; 18 0, L. J. 262 
a) 9 C. W. N. 202. 
' (6) 7 C. 585; 9 O.L. R. 227; 3 Ind. Dee. (N. 8) 925. 
0 S Cas. 551; 40 O. 64; 17 C. W. N. 1001; 17 


. L. Jebl. E. . 
(8) 55 Ind. Cas. 150; 31 C.L. J. 63 at p. 65; 24 C, 
W. N. 184. : 
- (9) (1907) A. O. 73; 76, L, J. P. 0:19; 95 LT, 890; 
23 T. L. R. 332. p TIE 

(10) 1 Com, L. R. 503, 
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a tenant of the Jand. It isnot necessary to 
consider whether his tenancy was heritable 
or peymanent or forlife. Nor is it necessary 
to discuss, whether the insertion of the 
covenant against ‘alienation, without a 
clause for *re-entry, would entitle the grantor 
to terminate the lease and to re-enter on 
the ground of forfeiture. Whatever view is 
taken of the nature of the tenancy, it is 
plain that the appellant was entitled to some 
compensation in respect of his interest 
which was destroyed by reasonof the ac- 
` quisition of the land. 
entitled to be heard upon the question of 
the adequacy of the award. We are unable 
to accept the contention.jhat the Special 
Judge has really held upon the evidence 
that the appellant was not entitled to more 
than what has been awarded. The sub- 


stance of the matter is that by the award . 


of the Collector, nothing has been awarded 


to him in respect. of his interest in the land.. 


Upon a plain construction of the award of 
the Collector, what has been valued is the 
interest of the tenant, that is, the superior 
landlord ofthe présent appellant, and the 
interest of the sub-tenant has not been 
valued at all. ; 


The result is that this appeal is allowed, 


the decree of the Special Judge set aside, 


and the case remanded to himin order that 
all the questions which arise on the petition 
of reference may be considered in accordance 
with law and upon such. evidenee as may be 
adduced on both sides. "The appellant is 
entitled to his costs in this Court. We assess 
the héaring fee at one gold mohur. 


Z. K. Appeal allowed. 
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ALLAHABAD'HIGH COURT, 
SECOND Civit APPBAJ No. 1635 or.1922. 
i May 9, 1924. 

Present :—Mr. Justice Neave. 
KRISHNA MISSER AND ANOTHER— 
DEFENDANTS—APPELLANTS 

E E Versus —— 
DWARKA PANDEY AND OTHERS— 
° PLAINTIFFS—RESPONDENTS. 6 
Limitation Act (IX of 1908), s. 19—Acknowledgment 
—Mortgage——Redemption,' suit for, by some morigagors 
Statement in plaint that other mortgagors are also 
entitled to redeem, effect of, — an 
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DWARKA PANDRY, 5 


_ A statement made ina plaint [n a-suit for the re- 


‘demption of a mortgage,by some of the mortgagors that 


their co-mortgagors, who have not joined'in the suit as 
plaintiffs; have a right to redeem the mortgage is an 
admission in respect of the latter's right to redeem the 
mortgaged property and amounts to an acknowledg- 
ment within the meaning of s. 19 of the Limitation 
Act of the liability of the plaintifis'themsetves to be 
redeemed in the event of their succeeding in the suit. 
[p. 6, col. 1.] 

Balesar v. Ram Das, 24 Ind. Cas. 104; 12 A. L. 7. 
674; 36 A. 108, fqllowed. 

Ashfaq Ahmad v. Wazir Ali, 14 A.1; A, W. N. 
(1891) 2Il; 11 A. 423; 7 Ind. Dee, (x. s.) 373, not lol- 
lowed, 

Second appeal against a decree* of 
the Subordinate Judge, Azamgarh, dated 
the 9th September 1922 

Mr. M. A. Aziz for Mr. Iqbal Ahmad, 
for the Appellants. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMIENT.—This isa defendants’ 
appeal arising out of a suit for redemp- 
tion. On. the 21st January 1852, plaint- 
ifs ancestor Musammat Gaura Kaur mort- 
gaged a one-anna 13-gandas share to three 
persons: Behari Pande, Durga Pande and 
Bisheshar Pande. The mortgagees were 
put in possession. Later on one of them, 
Behari, realised his share of the mortgage- 
money by sale of 13 gandas, ‘The remain- 
ing two mortgagees were thus left in pos- 
session of one anna. l 

On the llth June 1892 the plaintiffs’ 
ancestor sold 164 gandas out of the remain- 
ing one anna to the defendants’ ancestor, 
who on the 20th December 1911 brought 
a sult for redemption of the whole one 
anna, He pleaded that he was qyner 
under the sale-deed of a 161 gandas share 
and was in adverse possession of the re- 
maining 32 gandas. The suit was decreed 
and on payment of the decretal amount 
the defendants got possession of the whole 
one anna. 

On the 20th January 1921, the plaint- 


iffs brought the present suit for redemptidy 


of 3§ gandas. Admittedly ‘more than 60 
years have elapsed since te original 
mortgage of 1852, but it has been found 
thatthe defendants’ plaint in his suit of 
1911 contains an acknowledgment of the pre? 
sent plaintiffs’ sight to redeem, which oper- 
ates under s. 19 of the Limitation Act 
io give a fresh starting point of limitation, 
and tal the present suit, which has been 
brought evethin 12 years of the filing of that 
plaint,is within time. E 

The only fuego for decision in this 
appeal *isewhether the defendgnts’ plaint in 
their suit of 1911 contains such an acknow- 
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ledgment as will give a fresh point of limi- 
tation for the presente suit. 
The learned Subordinate Judge has 
Yelied on the ruling of this Court. in 
Balesar v. Ram Das.(1) in which it was 
held that in,'a suit for redemption of a 
mortgage a statement in the plaint made by 
some of the mortgagors that certain other 
mortgagors, who did not join in that suit as 
plaintiffs; had aright to redeem the mort- 
‘gage was an admission in respect of the 
latter's right, with regard to the mortgaged 
property, and wasan acknowledgment with- 
in the meaning ófs, 19 of the Limitation 
Act. C NL i 
On the 
sion, Ashfaq Ahmad v. Wazir Ali: (2), is 
cited in which it was'held that where one 
of several co-mortgagors redeems the whole 


mortgage, he thereby puts himself into the 7 


position of the mortgagee as régards that 
portion of the mortgéged property which 


‘represents the interest of the other co- 


mortgagors and the period of limitation 
applicable to a suit for redemption brought 
by .the other co-mortgagors is provided for 
in Art. 148 of First Schedule of the 
Limitation Act. Such period begins to run 
from the date when the original mortgage 


was redeemable and not from the date of . 


its redemption, by the aforesaid co-mort- 
gagors. mE A 

-~ It is contended that in a suit: for 
redemption the names of any co-mortgagors 
who did not join in the suit must be in- 
cluded in the array of defendants and 
mention made in the plaint of the right to 
redeem. There must, therefore, have been 


- such a reference to the co-mortgagors in the 


Ld 


suit out of which the .appeal arose 
Ashfaq Ahmad v.Wazir Ali (2), and the 
effect of the decision in Balesar v. Ram 
Tas (1) is practically to overrule the Full 
Bench decision of Ashfaq Ahmad v. Wazir 
Ali (2). There is nothing to show whether 
the plaint in that case contained any of the 
names of*the co-mortgagors who had a right 
eto redeem, and the point was certainly not 
taken in the appeal. | 

Following the ruling in Balesar v. Ram 
Das (1), I hold .that the admission in the 
redemption suit brought by the defgndants 
in 1911, that Bhagwan Pande had a right to 
redeem, amounts to ans acknowledgment of 
the liabilityeof the defendants themselves 

(1) 24 Ind. Cas. 104; 32 A. @ J. 674. 360A 2408 

2) 14%. 1; ASWAN, o] = 
ne et (1891) oa, 11 A, 423; one 


e e. e 
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other side a Full Bench deci- 


-by them against H. 


in ; » * 
"whether the plaintiff is entitled to interest . 


(84 I. C. 1924] 
to be redeemed in the event of their suo- 
ceeding in their suit, and that this gives 
rise to a fresh period of limitation. The 
appeal, therefore, fails and is dismissed 
with costs. E 


Z, K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL, APPEAL No. 148 or 1923. 
March 31, 1924. 
Present:—Mr. Baker, J. C. 
RAJARAM- —PLAINTIFF—A PPELLANT 
versus 
MULCHAND-—DzEsENDANT— RESPONDENT. , 
Limitation Act (IX of 1908), Sch. I, Arts. 29, 62, 
120-—Money deposited in’Court by one judgment-debtor 
—Attachment by creditor of co-judgment-debtor—Swit 
to recover money—Limitation. s 


A sum of money was -deposited in” Court under a 
decree against the plaintiff and one H.. This sum was 


attached by the defendants in execution of a decree held 
Plaintiff brought the present 
suit torecover the sum on the allegation’ that the 
whole of it belonged to-himself and that the deposit 
had been made by him and not by H: : 
. Held, that the suit was governed not by Art. 29. 
but by Art. 62 or Art, 120 of Sch. Ito the Limitation 
Act. [p. 8, col. 1.] 

(Case-law discussed.) 


Appeal against the decree of the District 
Judge, Nimar, dated the 18th January 1923, 
in Civil Appeal No. 175 of 1922. 


FACTS appear from the following judg- 
ment of the District. Judge, Nimar, dated 
the 18th: January 1923 :— l 
- “The appeal raised two points only (1) 


as damages, (2) whether the suit is time- 
barred. — 

In execution of a decree against plaintiff 
and Harlalsa a sum Qf Rs. 1,536 was deposit- 
ed in Court on 7th September 1918. Plaint- 
iff claims to have made the deposit algne. 
Then in execution ef his decree against 
Harlalsa, defendant No. 1, attached part 
of this money on 1st March .1919 (Exhibit 
P-7) and in- execution of another decree 
defendants Nos. 2and. 3 attached another 
portion on 10th March 1919 (Exhibit 
P-4) On 5th April 1919 defendant No. 1 
withflrew Rs. 562-10-0 and on 14th August 
1919, defendants Nos, 2 and 3 withdrew 
Rs. 768, The present suit was instituted on 
30th March 1922, | , —— . 


e 


. [84 I. 0, 1924) 


- Plaintiff's contention | is that the money 
deposited did not belong in any way 


to Haylalsa and so could not be attached in | 


execution of decrees against that man. He, 
therefore, sues to recover the money with 
interest. Befendants denied that plaintiff 
alone deposited the money and alleged 
collusion between him and Harlalsà, as the 
latter was much involved. 

The lower Court held that plaintiff alone 
made the deposit and the money exelusive- 
ly belonged to him, he having borrowed 
from P. W. No. l in order to make the 
deposit. Collusion was negatived. Interest 
was allowed as a matter of equity and 
justice. The lower Court fgund that Art. 12 
of the Limitation Act does not apply; but 
without saying under what Article the case 
falls, held that the suit was time-barred. " 


Sir B K. Bose ‘and Messrs. V. Bose and 
P. N. Rudra, for the Appellant. 

Mr. G. L. Subhedar, for the Respondent. 

JUDGMENT.—The facts are set forth 
in the judgments of the Courts below. It has 
been found by both the Courts below that 


the money paid into Court by the plaintiff 


remained his property and that the ereditors 
of Harlalsa were not justified in taking it, 
but the plaintiffs suit was dismissed as 
barred by limitation under Art. 29 of the 
Limitation Act, 

Plaintiff makes this second appeal on the 
ground that Art. 29 does not apply and 
that in any case the lower Appellate Court 
was not justified in dismissing the suit 
under O. XLI, r. 33, Civil Procedure Code, 
against the defendants Nos. 2 and 3, against 
whom a separate decree had been. passed 
and who had not appealed. 

It is argued by the learned Advocate on 
behalf of the appellant that in order- that 
Art. 29 of the Limitation Act should apply 
the case must fall either under O. XXI, r. 31, 
orr. 43, which it does not, and refers to 
Yellammal v. Ayyappa Naick (1) and Ram 
Narain v. Brij Bahke Lal (2), as showing 
that a prohibitory orger is not seizure. 

The respondent relies on J agjivan Javher- 
das, v. Golam Jilani Chaudhuri (3), in which 
it was held that a suit to recover money 
wrongly taken under a decree is a suit for 
compensation to which the limitation of 
„e (1) 22 Ind. Cas. 870; 38 M. 972 at pp. 984 987; 26 
M. L. J. 166; 1L. W. 162; (1914) M. W. N. 348. 

(2) H Ind. Cas. 532; 39 A. 322 at pp. 328, 329; 15 


nS PT 
(3) 8 B. 17; 8 Ind. Jur, 200; 4 Ind. Dec. (N, s.) 386. 
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one year adin Art. 29 of.the Limitation 
Act applies, Itis contended that the facts, ° 
ofthat case are on all'fours with the pre- 

sent case and that it has been followed “by. 
this Court in two reported cases, viz., T'ejoo 
Patel v. Mahamedali Abdulali (4) and 

Nabgoba v. Madholala Kalar (3). As Jag- 

jivan Javherdas v. Golam Jilani Chaudhuri 

(3) has been expressly dissented from by 
both the Caleutta and Allahabad High 

Courts in Lakshmi Priya Chowdhuvani v. 

Rama Kanta Shaha (6) and Niadar Singh 

v. Ganga Dei (7), it will be necessary to See 

whatthe facts in the Bombay case were. 

They are not the same as "in the present case. 

The defendant obtained a decree against the 

plaintiffs father and in execution thereof 
attached an allowance payable from the 
Government Treasury. After the death of 
the plaintiff's father the plaintiff succeeded 
to the hak in his own right and sued to 
recover the amounte wrongfully drawn by 

defendant. There was no question of the 

money being paid into Court, Of the two 

local cases, that in Nabgoba v. Madholaia 

Kalar (5) is a case ofactachment of manure, 

and that in Tejoo Patel v. Mahamedali 
Abdulali (4) is a case `of attachment of 
cattle. The case which is really most like 
the facts of the present case is Rupabai v. 

Audimulam (8) in which money paid into 
Court by azemindar for the benefit of a 
lessee of the estate was paid out to a credi- 
tor of the lessee. It was contended that 
if the money was wrongfully paid, it was 
wrongfully seized within the meaning of 
Art. 29 of the Limitation Act, but the 
Court held that the process meant by that 
Article refers to process under which 
seizure takes place. Here there was no 
seizure. . The fund was in Court and was 
subject to the order of the Court. Article 
29 did not apply, and Art. 120 was held 
to apply. o 

^ In Lakshmi Priya Chowdhurani v. Rama 
Kanta Saha (6), quoted. above, where 
the attachment was of the sugplus pro- 
ceeds of a sale in the hands of the Col- 
lector, it was held that the Article content- 
plates wrongfule seizuid, the seizure of 
moveable property under leg gal process, and 


that by reason of such wrongful seizure a° 


damnified, whereas the 
e 


(4) % ÒD. L. R Tat p 79.” 


pers@n has bech 


we OR Aa arty au e 


6 440. o 
DIETE Cas. 86-38 A. $76; 14 A. L. J. 728. 

(B) 11 M. 345; 4 Ind. Dep. (N. s$ 240. , 
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plaintiffs are -not complaining of' any 
anjury by reason of the'attachmént. and are. 
not claiming compensation on that account, 
“ebut say that the money rightfully belongs 
.to them and, therefore, seek to recover it 
as haying -been wrongfully taken from the 
Collector. .Flence Art. 29 did not apply. > 
: In view of these rulings I am- of opinion 
that there has been no wrongful seizure 
in the present case and that Art. 29 doés 
not apply. Hither Art. 62 or Art. 120 
of the Limitation Act applied. In either 
case the suit is within time, It is unneces- 
Saryito go into the other question -of the 
applicability of O. XLI, r. 33 of the ‘O. 
P. C.to the-present case. The decree of 
the lower Appellate Court is- set aside and 
that of the First Court restored with costs 
throughout. : 
Z, Ke 


M 


. Decree set aside, 
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ALLAHABAD HIGH COURT. 
‘Seconp CIVIL APPEAL No. 1744 or 1922. 
| May 9, 1924... ^ ^ |. 
Present:—Mr. Justice Néave. 
Lala BABU RAM—Derenpant— 
APPELLANT 
MM |. Versus T 
YASIN AND ANOTHER—PLAINTIFFS-— 
RESPONDENTS. 


^ Qo-Sharers—Undivided mahal—Sale of specific plots, 


legality of. ; 

The sale by a co-sharer of specific plots in an un- 
divided mahal in favour of a person whois not put 
.in actual possession of the plots is illegal and con- 
fers no rights upon the purchaser!  -' 
' Ram Peari Lal v. Negeshar, 48 Ind. Cas. 91; 21 O. 
_ O. 214;-5 0. L. J. 613, distinguished. 


Second appeal against a decree of the Sub- 
*dinate Judge, Meerut, dated the 16th of 
‘September 1922. ` < 
- Mr. Kails Chandra Mital, for the Ap- 
pellant. e - 
- Mr.M. A. Aziz, for the Respondents. 
e JUDGMENT.—This is a defendant's 
appeal, A ‘suit “was browght by the plaint- 
iffs for a declaration “that they were in 
* possession of the plots in suit as co-sharers. 
The First.Cóurt dismissed the.gWt but 
the lower Appgllate Court has deereed it. 
. The plaintiffs: and ole -Chheda are cq- 
.Sharers in 4 certaih khewat, Admittedly 
no formal: partition bas’ taken place but 
it has heen found ly the Court below that 


e . . 


* m . - 
4 e E 


e 
Li 
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the co-sharers- long 'ago divided up the 
land among themselves by a private ar- 
rangement for facility of cultivatiop. In 
this khewat the shares are described in 
terms of bighas and biswas instead of the 
more' usual annas and pies.* Chheda's 
share was 7 bighas 7 biswas and.10 bis- 
wansis. In 1900, he usufructuarily mort- 
gaged the seven plots'in suit of a total area 
of 3 bighas 4 biswas to the father of the 
defendant Babu Ram and under a kabu- 


-liyat of the Same date became tenant of 


the plots, which were his khudkasht. In 
1914 Chheda executed a fresh usufructuary . 
mortgage in favour of Babu Ram and also 
another kabuliygt. Babu Ram then had 
rent assessed on the seven plots as the ex- 
proprietary holding of Chheda and later 
on sued him for arrears of rent and ob- 
tained “a decree. On the 2nd of November 
-1917 . Chheda sold the equity ‘of redemp- 
tion of these plots to Babu Ram, who now 
proceeded to execute his decree for arrears 
of rent against Chedda and got him ejected 
obtaining formal possession himself through 
an Amin on the 4th of June 1918. Very 
soon after this the plaintiffs themselves 
took possession of the: plots. . Babu Ram 
brought a suit in the Revenue - Court 
for their ejectment treating them as tenants 
or trespassers. . They. pleaded that they 
were in possession as proprietors and were 
‘directed by the.Revenue Court to have 
their rights determined by a Civil Court. 
They consequenély brought the suit out 


“of which this appeal arises. 


It is argued on behalf of Babu Ram that 
heis entitled to whatever rights his vendor 
Chheda had in the’ plots in suit, and to be 
left in peaceful possession of them till a 
suit for partition is brought. A reference 


is made to Ram Peart Lal v. Nageshar (1) 


where it was held that where a person has 
been in possession of a piece of joint land for 
a long time without any let or hindrance by 
the other co-sharers, the latter haveno right 
to eject him- or his transferee or to disturb 
his possession or enjoyment otherwise thin 
by: seeking partition. In the present case, 
however, the appellant Babu Ram *wag 
never in actual possession of the plofs and 


- both the mortgage and the sale of these 


plots in an univided khewat were un- 
questionably illegal. The lower Appellate 
Cour? have found that the plaintiffs had 
no notice of efther the mortgage or the 


(148 Ind, Cas, 91; 210.0. 214; 5 0: L.J. 18, . 


[84 I, O, 1924] 


Sale until the defendant obtained formal 
possession. Chheda had eontinued uninter- 


ruptedly in possession and the plaintiffs 


were not to know what transactions he 
might have been entering into with the 
defendart. The plaintiffs took possession 
of the plots very soon after the delivery 
of formal possession -to Babu Ram, for 
they are shown in'the Khatauni for 1327 
Fasit as having been in possession for two 
years. i 
In all the rulings relied on for the defend- 
ant it was either found that actual possession 
was proved or that a proportionate share in 
the mahal had been acquired. In the present 
case both these conditions are wanting. The 
defendant has never been In actual possession 
‘and he purchased only specific plots from a 
co-sharer in an undivided mahal. The 
plaintiffs are co-sharers in the mahal and 
though it would seem that in taking pos- 


‘session of these plots they have obtained 


possession of more than their proportionate 
share of land it'was certainly as co-shárers 
that they took possession. Any excess can 


“be recovered either in a suit for profits or 


for partition, but their claim fora decla- 
ration such as they pray for, cannot be 


‘contested by the appellant whose only 
‘title is a sale-deed recording an illegal 
‘transfer, i 


The appeal fails and is dismissed with 
costs on the higher scale. 
Z-K. Appeal dismissed. 





CALCUTTA HIGH COURT. 
Orvin Rur No. 363 or 1924. 
. May 2, 1924. 
Present :—Mr. Justice Mukerji. 
` PANCHKARI MITRA~—Petirionger 
*oersus 


* PANCHANAN SAHA AND OTHERS-— 


" OPPOSITE PARTY. ` 
Civil Procedure Code (Act V of 1908), O. XVI, v. 1, 
OP XAVI, v.4—Examination of witnesses—Summons 


_ —Commission, issue of—Diseretion of Court—Practice. 


Under O. XVI, r. 1 of the C. P. C. a party is 
entitled as of right to summonses on his witnesses. 


-So long as the application is made after the in- 


‘stitution of the suit and before its final disposal, the 
Court is bound to issue summonses. -The only case ine 


which the Court has power to refuge to issue sum- 
monses is where the application is not made bona fide 


„and in such a case the Court acts in the exercise 


* $ 
* 
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of -its inherent power to prevent the abuse of ils own 
process. [p. 11, col. 1. . : 

Baikali v. Alarakh Pirbhai, 15 B. 86; 8 Ind. Dec. 
(N. s.) 58, Veerabadrav Chetty v. Nataraja Desikar, 28 
M. 28; 14 M. L. J. 329, relied on. d 

Under.r. 4-0f.O XXVI, ©. P. C., a Court ‘fas 
a discretion to grant or refuse a commission, 
but the discretion has got to se exercised judi- 
cially. If the plaintiff insists on the attendance of 
his witnesses in Court and the witnesses apply for 
their examination on commission, the Court will have 
to take into consideration the grounds upon which the 
commission is*applied for but at the same time it 
cannot lose sight of the prejudice that might be caused 
to the plaintiff by reason of such commission being 
issued. Ifsickness or infirmity is alleged, the eharac- 
ter and gravity of that sickness or infirmity have got to 
be assessed and the risk copsequent upon a refusal to 
issue a commission will have to be taken into con- 
sideration. At the same time the importance of hav- 
ing the witnesses present before the Court, the ad- 
vantages that would follow from their examination 
and cross-examination in the presence ofthe Court 
and the emergency which might arise of having them 
confronted or identified should not be altogether lost 
sighi of.. If all these matters are duly considered and 
an orderis passed, then and then only canit be said 
that the- order has bæn passed in the exercise of a 
judicial discretion. [p. 11, cols. 1 & 2.] 

Generally the rule should be impartial enforced 
that any person, of whatever rank or position or holi- 
ness, who seeks the assistance of the Court to protect 
his rights-must be subject to the rules of the Court as 
unreservedly.as the humblest of litigants, and the 
same rule applies where exemption is sought for on 
the ground of sicknesn or infirmity. [p. 12, col. 2.] 


Berdan v. Greenwood, (1882) 20 Ch. D. 764»; 46 L. T. 
524n, Panachand Chotalal v. Manohar Lal Nandlal, 43 
Ind. Cas. 729; 42 -B. 136; 20 Bom. L. R. 1, relied on. - 


The indiscriminate issue of commissions for ex- 
amination of witnesses condemned. [ibid.] 

Satish Chandra Chatterji v. Kumar Satish Kantha 
Roy, 73 Ind. Cas. 391; 28 O. W. N. 827; 39°0, L. J. 165; 
(1923) A. L R. (P. C) 73; 45 M. L. J. 363 (P.C), re- 
ferred to. . 

Rule againsb an order of the Munsif, 
Chaudanga, dated the 18th March 1924. 

Babu Bimala Charan Deb, for the Deti- 
tioner. | Ls M 

Babus Narendra Kumar Basu (for Dr, 
Dwarka Nath Mitter), Manindra Nath Baner- 
jee and Narayan Chandra Kar, fore the 
Opposite Party. . á 


P e 

JUDGMENT.—The question which 
arises for consideration in this Rule is one of 
considerable practical importance. I have 
not been able to discover any authority so 
far as this Court is concerned on the pre- 
cise point which arises for decision but 
upan the plain provisions of the Statute and 
Zenergl, principles gf justice about which 
there gan be ro dispf&e I have not the 
slightest doubt*Óin my mind as to what m 


.decisiqn shouldtbe. o 


The facts that need be sfated ate these ;— 
ihei PE DOSE RISE E 
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The petitioner is the plaintiff in a suit being 
T.S. No. 1001 of 1923 ofthe Court of the 
Munsif of Chuadanga, 'the opposite parties 
Panchanan Shaha and Mohini Mohan Shaha 
are the defendants Nos. 1 and 2 in that 
suit. The suit is for specific performance 
of a lease based upon allegations. of fraud 
on the part of the said opposite parties. 
On the 21st December 1923 the petitioner 


applied for summonses against the said- 


opposite parties in order to examine them 
as witnesses on his behalf and as far as can 
be made out from the records the said 
summonses were issued. On the doth 
February 1924 the Said opposite parties 
applied for being examined on commission 
and in support of their application they 
filed -medical certificates. The certificate 
filed on behalf of Panchanan Shaha ran 
thus: “This is to certify that Babu Pancha- 
nan Shaha has been ailing with low fever 
attended with sore throateand tonsillites for 
about a month and has grown very weak. 
In my opinion he requires absolute rest and 
medication fora length of time. He will 
not be able to undertake any journey within 
two months.. Sd. Hem Chandra Bhomick, 
L. M. S., Pabna, 30-1-24." Mohini Mohan 
Shaha's certificate was in these words: 
“This is to certify that Babu Mohini Mohan 
Shaha is badly suffering from dysentry and 
fever from the middle of January last. In 
the present state he is quite unable to move 
about. He will take at least one month 
more to recover perfectly. He is under my 
medica] treatment. Sd. H. K. Chatterjee, 
L. M. S., Registered No. 1228, Cal. 1-2-24." 
The learned Munsif on the 99nd February 
1924 ordered the issue of the commission as 
prayed for in spite of opposition by the peti- 
tioner. The relevant portion of the said 
órder runs thus: “ Let the commission be 
issued as prayed for." Onthe 13th March 
1924 the petitioner applied for reconsidera- 
tion of the said order but the learned 
Munsif refused the said application with 
the followiag order: “ Plaintiff's petition 
for re-considering the order passed regarding 
the issue of commission cannot be enter- 


tained now as the cémmission fee (has been): 


deposited and the interrogatories filed. 
Hence their prayer (sic) rejected.” It has 
to be observed that the commission efeas 
were deposited and, thes interrogatomaee were 
filed on behalf of the oppogite parties. ‘The. 
petitioner thereupon move ed this Court and ` 
af his instance the pxesent Rule has *bten 
issued, he petitioger insists on the 
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examination of the said opposite parties. 
being held in Court in the usual way. 


At the outset I must notice an objec- 
tion that has been urged on behalf ofthe 
opposite parties. Itis to the effect that the 
learned Munsif had a very wide discretion 
as to whether commission should or should 
not issue and this Court should not lightly 
interfere in revision with the orders afore- 
mentioned which were passed by him iu 
the exercise of his discretion. Speaking for 

myself I do not regard a matter of this "des- 
cription as being a question ‘of discretion at 
all. In my opinion it ultimately resolves 
itself into a question as to whether a Court 
cam be said to have acted with jurisdiction 
in taking away from a litigant the rights 
which he undoubtedly has under the law of 
having his witness brought before the Court 
and examined before the Court in accord- 
ance with the normal procedure; in other 
words whether the circumstances disclosed 
in the ease gave the Court jurisdiction to 
depart from the usual course prescribed by 
law. I am fortified in this view by the 
observations of Cotton, L. J., in the case of _ 
Berden v. Greenwood (1) where on a question 
of this character he observed as follows :— 
“But the present case is not one of dis- 
cretion within the meaning of that rule. 
The Court on the evidence before it has 
to arrive at the conclusion _ whether it 
is oris not necessary for the pur poses of 
justice that the ordinary mode. in which 
evidence is to be taken should be departed 
from, and unless the Court does arrive at 
the conclusion that it is necessary, it is the 
right of the person who opposes the ex- 
amination in the way proposed, to have the 
evidence taken in the usual way. If the 
eek does arrive at that conclusion it is the 

ight of the party applying for the commis- 
ca to haveit, It is not a matter of discre- 
tion in the sense in which that word has 
been used in the argument before us; itis 
entirely different. We have to answer the 
question, isit necessary for the purposes of 
justice that the ordinar} way of taking evi- 
dence should be departed from?" It is true 
that the wording of the rule referred toin 
that judgment is different from that of the 
corresponding rules of our Code, but I 
have no reason to think that any different 
principe was intended to be applicable, 
here. 

Order XVI, r. 1, C. P. O, provides that 


(1) (1882) 20 Oh. D. 764n; 46 L. TT, 524n. 


He 
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‘at any time after the suit is instituted 
the parties may obtain on application to 
the Court or to such officers as it appoints 
in this behalf summonses to person whose 
attendance is required either to givé evi- 
dence or to produce document. Under this 
rule a party is entitled as of right to sum- 
monses on his witnesses: Bai Kali v. 
Alarakh Pirbhat (2). So long as the 
application is made after the institution 
of the suit and before its final disposal 


the Courtis bound to issue summonses.- 


The only ease in: which the Court has 
power to refuse to issue summonses is 
where the application is not made bona 
fide, and in such a case the Court acts 
in the exercise of its inherent power to 
prevent the abuse of its own process: 
Veerabadrav Chetty v. Nataraja Desikar 
(3). It was not ‘suggested in the Court 
below that any such abuse was contemplat- 
ed; up till the present moment the appli- 
cation of the petitioner for summoning 
the opposite -party as witnesses has all 
along been treated as a bona fide applica- 
tion and I do not think it would be right 
for me to take a contrary view. The 
provisions of: O. XVI, r. 19, C. P. O, 
affording grounds of exemption to a witness 
to attend in-person need not be considered 
in the present case, as no such grounds 
exist here, Prima facie, therefore, the 
petitioner was entitled to have the opposite 
parties as witnesses before the Court. 
Turning now to thé provisions of O. 
AXVI dealing with commissions to examine 
witnesses we' find r. l lays down that 
any Court may in any suit issue a com- 
mission for the examination on interroga- 
tories or otherwise of any person resident 
within the local limits of its jurisdiction who 


. is exempted under the Code from attending 


the Court or who is from sickness or infirmity 
unable to attend it. Rule 2 provides that the 
commission may be issued by the Court 
either of its own motion or on the appli- 
uation of any party or of the witness, to 
be examined. ~Rule3 lays down to whom 
such a commission may be issued for execu- 


‘tion. Rule-4 provides amongst others that 


any Court may in any suit issue a com- 
mission for the examination ofany person 
resident beyond the jlocal limits of its 
jurisdietion. Under the last mentioned 


"rule the Court'hasa discretion to Erant or 


refuse ,à commission but'the discretion has 


(2) 15 B. 86; 8 Ind. Dee. (N. 8.) 58. 
3) 28 M. 28; 14 M, LJ, 329. |, 


` PANCHKART MITRÀ v, PANCHANAN SAHA, 
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got to be exercised judicially, If the, 


& - 


plaintiff insists oh the attendance of his 


witnesses in Court and the witnesses apply 
for their examination on commission, tke 
Court undoubtedly will haveto take into 
consideration the grounds upon which the 
commission is applied for but at the same 
time it cannot lose sight of the prejudice 
that might be caused to the plaintiff by 
reason of such commission being issued. 
If sickness or infirmity is eMeged, the 
character and gravity of that sickness or 
infirmity have got to be assessed and the 
risk consequent upon,a refusal to issue a 
commission will have to be.taken into con- 
sideration, At the same time the import- 
ance of having the witnesses present before 
the Court, the advantages that would 
follow from their examination and cross- 
examination in the presence of the Court 
and the emergency which might arise of 
having then confronted or identified should 
not be altogether lost sight of. If all these 
matters are duly considered and an order 
is .passed, then and then only canit be 
said that the order has been passed in the 
exercise of a judicial discretion, 

In the case of Berdan v. Greenwood (1), 
Baggallay, L. J., said, “we must regard the 
interest of justice, the interest of the defend- 
antsas well as that of the plaintiff, and of 
course we must consider the nature of the 
issues which are raised in the pleadings"....., 
"one can: well imagine the extreme import- 
ance of the defendants in & case of this 
kind of having the fullest opportunity of 
thoroughly investigating the claim and 
testing by cross-examination the witnesses 
who are called"... if the witness is a 
credible witness it is hardly material 
whether he gives his evidence viva voce 
in Court or before a commission, or by 


_affidavit, or in any other form. But we 


must assume the possibility of his "not 
being a credible witness, and then it be- 
comes of the most extreme infportance that 
the Jury, or the Court which has to decide 
the question, should have the opportunity 


.of seeing the demeanour, of the witness, and 


observing tl» “way in which the various 
questions which are put to him in cross- 
examination are answered. Now it has 
beef suggested that the questions for the 
cross-@ximinatiog of the plaintiff (assum- 
ing that the commission is,to issue) have 
been, put ina fgrm which do not indicate 
any very searching $uquiry, or. anything 
as to which there might beany great 
. . * 
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advantage in hig giving his answers before laxity of procedure has this further dis- 


e^ 


- tie. Jury rather.than : before the Commis- 
^Sioners, who would 'r&port the effect of the 
nswers,. But it.must be borne.in mind 


ES at SLi cross-examinations of this. sort 
a made, ‘the. answer to one question is 


uggestive of other questions, -and unless 


“the: "whole body of legal ‘advisers of ihe 


defendants are to: go over. and, attend the 


"commission, so that-they-may be prepared 


‘to. meet any possible: emergency, which may 


' “arisé in the course of the cross-examina- 


tior, it does hot appear. to -me that. there 
“would be the.same' facilities- of .cross-exa- | 


“mination before -tHe commission às there 
would be if the. witness were here giving 


Jus evidence.in Court.” , 
" Inthe same case Cotton, L: J.; PE — 
“But. we ought to. consider - not ds 
“what the plaintiff S case requires, but what 


justice to the defendant as well as to: the 


plaintiff réquires. Ang i in such a case as 
this itis, in my opinion, eminently i import- 


ant that ‘the demeanour of ‘the witness 


‘should “be seen and his precise answers to 
the’ questions put to him should be heard 
by the Judge, or the Judge and, Jury, 
who have to. décide the case, 'and.that. the 


- defendants should have. the fullést oppor- 


tunity. of cross-examining him, they being 


. really only: able to do that effectually. when 


thé witness is in Court, and his demeanour, 


‘and the. “Way. in which he answers’ the 


Pd 


qüeéstions. can be judged by the J udge and 
i^ the Jury." 


In ghe. case of Panacliand Chotalal » 
Manohar Lal Nand Lal -(4) which was- 
case in which a commission had been ee 
for the examination ` of..the first defendant 
in the suit on the ground that he was “a 


` religioüs preceptor of an éxalted. rank, it 


-was held that the. Court should not allow 


witnesses to be examined on commission. 
wijhout adequate reasons, Sir Stanley 
Batchelor, A. C.'J., in that case observed 
as follows: *:Before. leaving this part of 
the case, I must register my protest against 
the lower. Court's action in allowing this 
fifst defendant to be examined on commis- 
Sion. -I.am clearly of opinion that that 
was a.great mistake...it seems.to me 
Very important not to relax the rules 
laid down in the Code orto encourag® tite 
-notion that partigs to'a sgit can wit their 
cause without going into the witne$s-bóx-to. 
gupport 1t when meyi are algle to do 80. Buch 


(9. 43 HS Cas, 1%; 42 3 136; 20 Bom, L. R: Le 


‘the’ suit, 
“without. knowing the kind of witness this 


advantage that the Court "is deprived `of 
the invaluable assistance afforded to jt by 
Seeing the party as a witness under.exa- 
“mination and cross-examination.. In the 
pr esent case the. most importat witness 
in thé suit; defendant No. 1, has, never 
“been seen by the learned Judge who tried 
‘and ‘that Judge: had. to decide 


;religious' preceptor was, or the figure that 
le cut’ under cross-examination. I have 
‘madé these strictures because laxity of pro- 


‘cedure. on this point is more common than 


“it. should be in the subordinate Courts, and 


“I believe that in {conceding such privi- . 


leges to. one party there is grave risk of 
‘doing injustice to his opponent. . 
‘ly the rule should be impar tially enforced 
that, any person, of whatever rank or posi- 
"tion or eholiness, who seeks the Court's 
‘assistance to pr otect his rights must be 
‘subject to the rules of the Court as- un- 
reservedly as the, humblest of litigants.” 
It is true that that was a case where ex- 
.emption was sought for. not on.the ground 
of sickness or infirmity but on the ground 
“of rank -and Holiness, but there .can be no 
‘difference in principles a8 ‘between the two 
classes of.cases. The practice of: indiscri- 
miinüte issue of commissions has also been 
"Very. recently condemned by the Judicial 
Committee in the case of Satish Chandra 
Chatterjee v. Kumar Satish Kanta Ray (5). 
In my opinion’ the. orders passed- by ‘the 
‘learned Munsif do not disclose that any 
consideration whatsoever was paid to any 
of the relevant circumstances, in making 
‘those . orders. The certificates. were re- 
‘lied upon ‘as a matter of course and the 
‘sufficiency of the „certificates does not ap- 
pear to have been. at all considered. To 
my mind they are, to say the least of them 
very .inconvincing; .and accepting every 
one of the statements contained i in the cer- 
‘tificates io be true a proper case for issuing 
a commission for the *xamination of the 
Opposite parties canngt be said to have 
“been made out. 

It has been urged on "behalf of-the op- 
posite parties that one of them has already 
been examined in pursuance of the com- 
mission, but it appears that such exami- 
nation, if any, must have been held upon 
interrogator’ ies filed on, behalf of the de- 
fendants only. My attention’ has .been 


(5) 73 Ind. ‘Cas, 397, 28.0. W. N- 327; 39 C. L.J. 
165; (1923) A. I. R. (P. 0.) 73; 45 M. L. J. 363 (P. C:). 
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drawn to medital certificate dated the 6th- 
April 1924 in favour of the opposite party 
Mohihi Mohan Shaha granted by Mr. H. K~ 
Chatterji, L. M. S, who had given- him, 
another . certificate pr eviously which has: 
been referred to above. In this certificate 
the Doctor says.that his patient is still very 
weak and, quite unable to undergo the 
Strain of travelling a long distance and 
moving about and he states that it will 
take his patient. at least one: month more 
to recover perfectly.: Judging from- the. 
nature of ailment disclosed in this certifi- 
cate and also -taking “into consideration 
that the one month mentioned therein is 
about to expire Ido not think that -the 
order which I propose to pass will cause 
any hardship to his patient. 

The orders passed by the learned Munsif 
referred to above must, in my opinion, be 
set. aside . and accordingly do set ‘them 
‘aside -and make-the Rule absolute and. 
direct that those two opposite parties be 
summoned on payment of usual costs by the 
petitioners, to d in Court in ihe 
usual way. a 

I make no order as to costs in this Rule. 

In.making the above order, I must not 
be understood as in any way dealing with 
the question as to 'the procedure to be 
adopted for the examination ofthe opposite 
. party as witnesses or the consequence of 
such examination, having regard: to the 
Observations of the J udicial Committee 
in the case of Kishori Lalv. Chun Lal (6) 
and of this Court in the case of Luchiram 
Motilal v. Radha Charan Poddar (7). 

Z. K. Rule made-absolute. . 

(6) .1 Ind. Cas. 128; 31 A. 116; 9 C. L. J. 172; 5 M. L: 
T. 58; 13 O. W. A 370; 11 Bom. L. R. 196; 19 M. L; 


J. 186; 36 I. A. 9 (P. C). 
(7) 66 Ind. Oas. 15; 34 O. L. J, 107; 49 O. 93; 
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* SALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 100 oF 1922.. 
January 4, 1924. 
Pen — Sir Grimwood Mears, KT., Chief 
Justice, and Mr. Justice Pig ggott. 
BHM BINGH=DErnNDANT—ÅPPELLANT 
- persu , 
CRAM. SINGH “AND ANOTHER PrATNTEIS 
^^ —RESPONDENTS. 
: Hindi Law—J oint family-—Ali*nation -by ather— 
Mortgage, previous, whether antecedent debt— mmorat 
` purpose, ° 
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A previous mortgage ora decrée passed upon à " 
previous mortgage whick is antecedent in fact as 


as in time and is wholly independent of a 
subsequent alienation forms a valid consideration 4% 


‘support an alienation of joint family property by a 


Hindu father so long as the debt represented by the 
mortgage or the decree was not incured for an im- 
moral purpose. 

Brij Narain Rai v. Mangla Prasad Rai, 77 ind. 
Cas. 689; 21 A. L. J. 934; 46 M.L. J.23;5P. L. T. 1; 
28 C. W.N. 253; 41924) M. W. N. 68; 19 L. W. 72; 2 P, 
L. R. 41; 10 O. '& A. L: B. 82; (1924) A. T. R. (P. C. 

33 M. L. T. 457; 46 A. 95; 26 Bom. L. R. 500; 11 T 
J. 107 (P. C), followed. 


Lettérs Patent Appeal froma judgment 


of Mr. Justice Rafique, dated the 26th of 


July 1922; 

Messrs.. Igbal Ahmad and S. N. Mukerji, 
for the Appellant. | 
` Mr. Shambhu Nath Chaube, for the Re- 
spondents. | 


JUDGMENT.—This was a suit by two 
Hindu sons, to cogtest an alienation of 
joint family . property made by way of 
sale on the. lth of October 1919 by their 
father, in favour of one Bhim Singh, who 
is now the appellant before us. It has 
been found that the consideration for the 
sale consisted of the satisfaction of two 
older debts. One of these was incurred 
under ‘a mortgage of December 5th, 1904, 
and one under a mortgage of the 19th of 
July 1910. On the bond of 1904 a suit 
had been brought and a decree passed. 
The satisfaction of this decree formed the 
major part of the consideration for the 
sale in suit. The satisfaction of the mort- 
gage of 1910 constituted the remainder of 
the consideration. Both these mortgages 
Rad been contracted "by the father of 
thé plaintiffs. In the plaint the transac- 
tions were challenged on the ground that 
these older debts, incurred in the years 
1904 and 1910, were for immoral purposes, 
and, therefore, ‘not binding upon the sorts. - 
This point was found against the plaintiffs. 
Nevertheless the lower Appedglate Court, 
and the learned Judge of this Qourt who 
heard the case in Second appeal, having 
regard to the principles which have beer 
deduced by thiseCourt-ftom the decision 
of théir Lordships of the Privy Council 
in the case of Sahu Ram Chandra v. Bhup * 
Sigglie (1), held that the older mortgages 
of- 1904, and 1910, could not in themselves 
constitute. anteceqent debts for the dis- 


(1) 39 Ind. Cas. 280914 I. A 126; 15 A.L. J. 437;¢ 
91:0. ^W. N. 698; 1 P. L. W. 367; 19 Bom. L. R. 498: 
260, L. J. 1; 33 M. L. J. 44; (917) M. W. N, 439; 
as LT, 22: 6 Le W, 219; 39 Ay 437; P.O), 
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" charge of which the father could alienate 


T ee MG VETSUS 
DUGALD NeKECHNYE AND 0THERS— 


a portion of the joint family estate. It was 
mot proved to the satisfaction of the lower 


Appellate Court that these older, mortgages . 


had themselves been executed for lawful 
necessity, and consequently the suit brought 
by the sons was decreed. Since the 
decision of the learned Judge of this Court 
their Lordships of the Privy Council have 
reviewed the entire question in the case 
of Brij Narain Rai v. Mangla Prasad Rat 
(2)... We have no doubt that on the prin- 
ciples laid down in that decision the older 
mortgage of 1910 {nd the decree passed 
upon the mortgage of 1904 constitute 
antecedent debts, being,.as their Lordships 
have put it, antecedent in fact as well as 
in time. They were wholly independent 
of the transaction now impeached, namely, 
the sale of October 14, 1919, and were 
in no sense parts of that transactions. It 
was, therefore, within the competence of 
the father of the plaintiffs to alienate a 
portion of the joint family property in 
satisfaction of these antecedent debts of 
his own, so long as those debts had not 
been incurred for an immoral purpose. 
This appeal must, therefore, succeed. We 
set aside the decree of the learned Judge 
of this Court and also that of the lower 
Appellate Court. We restore the decree 
of the Court of first instance dismissing the 
plaintiffs' suit. 'The defendant is entitled 
to his costs throughout, including fees on 
the higher scale in respect of both hearings 
in this Court. l ; 

Z.EK. . Appeal allowed. 

2y 77 Ind. Cas. 689; 21 A. L, J. 931; 46 M. L. J. 23; 


) 50; 33. M. L. T. 457; 46 A. 95; 26 Bom. 
;110. L. J. 107 P.O). 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL 
JuRISDIOTION No. 182 or 1923. 
"o February 15, 1924, 

Present :—Sir LanceloteSanderson, KT., 
Chief Justice, and Mr. Justice" 
Richardson. < 

Re ALLIANCE BANK or SIMLA, eLrp. 


PETER DONALD MACPHERSON— . 


" APPELLANT S s 


E 
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Pc" * RESPONDENTS. : jw d 
Company’. Law—Yoluntery liquidation-- Provident 
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Fund—Members and Company, relationship between 
—-Monies standing to the credit of each member, pro- 
prietorship in—Members, whether entitled to priority 
over unsecured creditors and shave-holders. 

The Alliance Bank of Simla Limited having gone 
into voluntary liquidation, its employees, who were 
members of a Provident Fund established by the 
Bank for their benefit, claimed payment in full of 
the amounts of the balances standing to their respec- 
tive credits in the books of the Company in prior- 
ity to tha unsecured creditors 
According to the Provident Fund Rules, every 
member subscribed a sum equal to 5 per cent. of his 
monthly salary; the Company contributed to the 
fund every half year a sum equalto the aggregate 
amount of the subscriptions paid by the members ; the 
sums from time to time subscribed by each member 
were credited to his account in the books of the Com- 
pany, and all sums contributed by the Company were 
divided (by book entry) among the members in propor- 
tion to the amount of their respective subscriptions, 
and the. Company thereupon credited the account 
of each member with the share of such contribution; 
the Company also contributed to the fund every half 
year interest on the capital amount from time to time 
standing to the credit of each member at such rate 
(not exceeding 5 per cent. per annum) as would be 
from time to time paid by the Company on fixed 
deposits for periods of one year and upwards. It 
was provided further that the Company should have 
a first and paramount lien on the amount stand- 
ing to the credit of each member in respect of 
all losses, ete, which the Company may at any 


time sustain by reason of any act of such mem- : 


ber; that the amount standing to the credit of 
each member in respect of his subscriptions to the 
fund and the interest thereon should be treated as a 
deposit made by him with the Company as security 
for his fidelity, that in the event ofany claim arising 
by the Company, the member concerned should forfeit 
to the, Company all right and interestto and in the 
moneys standing to his credit in respect of the con- 
tributions made by sihe Company and the interest 
thereon; and that in case of dismissal for misconduct 
or incompetence or retirement from service without 
the consent of the Directors the member concerned 
should be paid only the amount standing to his credit 
in respect of his own subscriptions to the fund and 
without any interest thereon, and the interest thereon 
and all moneys standing to his credit in respect of 
contributions made by the Company and the interest 
thereon should revert to and become the property of 
the Company: 


‘Held, (1) that the question must be considered with 
reference to the Rules and Regulations which must 
be read as a whole in ordtr to obtain their true effect 
and meaning; [p. 15, col 2.} 

(2) that reading the Rules and Regulations as a whole 
and having regard to the “method in which the Bink 
dealt with the contributions of the members, its own 


contributions and the interest thereon, there was a 


fiduciary relationship between the Bank the 
employees who were members of the Provident Fund; 


[p. 18, col. 2. | 


ship; @. 18, col. 1] , 
Gee v. Liddell, (4866) 35 Beav. 029; 147 R. R. 330; 
55 E, R. 1041; on Appeal 2 Eq. 341; 35 L. J. Ch. 640; 
Ang (N. S) 541; 14 W.-R. 853; 09 E. R. 1093, rea 
erred to, s oon 


A 


and 'share-holders. . 


- members' subscriptions on the one hand and on the ; 
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- (4) that the amoant standing to the credit of each 
member was his property in the possession and under 
the control of the Bank; [p. 20, col. 1. | 

' (5) that no distinction could be drawn between the 


. other the Bank's contributions and the credits in 


* 


respect of interest ; [p. 21, col. 1. 

(6) that the fact that the Bank's ganea balance at 
all times exceeded the amount standing to the credit 
of the Provident Fund was important inasmuch as 
thé Company must be demeed to have used its own 
monies rather than the money it held in trust for the 
Provident Fund. [p. 19, col 1.] . : 

Rascoe (Bolton) Limited v. Winder, (1915) 1 Oh. 62;- 
84 L. J. Ch. 286; 112 L. T, 121, referred to. 

(7) that consequently the members of the Provident 
Fund were entitled to receive payment in full of the 
amount standing to their credit in respect of the fund 
in priority to the unsecured creditors and share-holders 
of the Bank.[p.19,eols. 1 &2.] i < 

In ve Halleits Estate, Knatchbull v. Hallett, (1880) 
13 Ch. D. 696; 49 L. J. Ch. 415; 42 L. T. 421; 28 W. R. 


732, followed. 
In ve Blane; Ex parte Hallett & Co., (1894) 2 Q. B. 


R. 305; 1 Manson 28, distinguished. 


Appeal from the judgment of Mr. J ustice 
Greaves, dated the 28th of August 1923. 


. Messrs. Langford James and T. Ameer 
Ali, for the Appellant. 


Mr. H. R. Pankridge, for the Ordinary 


Creditors of the Bank. | 


Mr. J. C. Hazra (for Mr. C. Bagram), for 
the Liquidators.  . ES 


| JUDGMENT. 

Sanderson, C. J.—This is an appeal 
from the judgment of my, learned brother 
Mr. Justice Greaves which was given in 
respect of an application made by the 


Liquidators of the Alliance Bank’ of Simla, | 


woo was filed on the 20th of August 


It appears that on the 27th of April 1923 
the Bank had suspended payment. It sub- 


‘sequently went into voluntary liquidation, 


and the petitioners were appointed Liqui- 
dators. LM: 


The question in this ease arises in con- 


nection with a claim of the employees of 
the ~Bank, who were members of a Provi- 
dént Fund, established by the Bank in 1892 
for the benefit of its employees. The peti- 


` fioners asked «for the direction of the Court 


as to “the manner in which they were to 
deal with claims made by such members, 


that isto say, whether such members were 


entitled to receive payment in full v the 
amounts of the said credit balances in 
priority to the. unsecured, creditors and 
the share-holders of the. said Bank or whe- 


-ther such members -were eatitledionly to 


- E jJ ka 
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rank -pari passu with the said unsecured” 


creditors." ; 
The learned Judge's decision was givén 
on the 28th of August 1023 and was as 
follows:—'"The result is thet I hold that 
{he members of the Provident Fund have 
no priority over the unsecured creditors 
and they are only entitled to rank pari 
passu with them." 
- The appeal was filed on the 29th Novem- 
ber 1923, and the appellant is Mr. P. D. 
Macpherson who was Manager of the Cal- 
cutta Branch of the Bank and who was a 
member of the Provident Fund. 
"^ The first point raised by the’ learned 
Counsel for the appellant was that the 
Bank was trustee of the amounts standing 
to the credit of the Provident Fund for 


"the employees who were members of the 
237; 63 L. J. Q. B..573; 9 R. 278; 70 L. T. 361; 42 W. - 


Provident Fund or that, at any rate, the 
Bank oecupied a fiduciary relation towards 


the members. He relied upon the terms of 


the Rules and Regulations of the Provident 
Fund and upon the method of dealing with 
the fund by the Bank. = E 

. Bpeaking generally, there is no doubt 
that a fiduciary relationship may be estab- 


lished without the use of the word "trust" 


and that & person may constitute himself 
a trustee and, without any actual transfer 
of the legal estate, he may so deal with the 
property as to deprive himself of its bene- 
ficial ownership and declare that he will 
hold it in trust, _ 

-- The question in this case, in thee first 
instance, must be considered with reference 


-to the Rules and Regulations and they must 


be read as a whole in order to obtain their 
true effect and meaning. 
Fi D iud are:— 

. D.—Membership of the firm is requir 
ed by the Company of all their Eb 
who are eligible for membership." o 

. Rule 1 states the persons who are eligible 


for membership.” 

Rule 3 deals with old employee and it ig 
not necessary to consider that clause in, 
detail. "E - 

. 4, "Each memBer shall subscribe month- 
ly ‘a sum equal to five per cent, on the 
amount of the monthly salary, paid to 


“hira ley the Company, and shall pay to the 


Company «he amoynt'of his subscripti 

immediately’ on the receipt by him ob pes 
salary for the mqnth preceding, and the 
Compafy: may. from time te time *deduct 
from any sum payable sby thé Confpany ta 
any member fot salary sueh um as may 


e 
@ 
: oe : 


o 


è, 





| pany. 
= The account of the fund shall Das 
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“he, required to pay: adye: subscription due 


~ by him to the fund.” 


e5: . “The Company: shall, on- every, 31st 
December and. 30th - June, contribute to 
the fund &.sum equal: to -the- aggregate 
amount of thé subscriptions of the mem- 


bers: oe the preceding. half year under 


“The sums from time 4o: Gime. sub- 
scribed by-each member under rr. 3 :and 4 
shall forthwith on payment thereof - ,bé 


credited to his account: in the books of: 


the Company and all sums contributed by 
the Company under*r. 3 shall, forthwith and 


- all. sums from time to time contributed by 


the Company under r.5 shall; as soon as 
may be, after each 31st December and- 30th 
‘June, be divided (by_book entry) among:the 


members in proportion to. the amount of' 


their. respective subscriptions; .and' the 


. Company shall thereupen.credit the account - 


of each mêmber. in the books of ‘the Com- 
‘pany with his sliare of such contribution.” 
7. “The Company shall: also contribute 


.to thé fund on every 318t December. and 


30th. June interest upon tbe capital amount 
from time. to: time standing to the credit 
of each member, at the same rate (but not 
‘exceeding 5 per cent; per. annum). as shall 
be from time. to time paid by the Company 
on fixed deposits ; for periods of one. year 
and "upwards and such interest ‘shall, as 
soon. as may be after each 31st December 
and 30th June, be credited to, the accoünt 
of -egch | member in'the. books. of the Oom- 


Kap € in the general books of the Company 


. at heir Head Office; where a: subsidiary : 


ledger shall :also- be maintained showing 
the amount from time.to time standing: to 
thé -credit of each member, and. a-pass book 
ghall be supplied to- each memiber "which 
shall-be made up and balanced half yearly." 


It will be convenient to. state now: how’ 


the scheme contained in these clau&es-was 
carried out. By.the consent of.both parties 
%artain books and documents, which were 


not before the Tarned- Judge, were put in 


before the hearing of- the appeal. We weré 
shown ah.account of the. Provident. Fund 


in the general ledger, in "which the amoynts . 


a P - -rw ^ 


Subscribed by tbe empleyees wese credited ' 
year the «Bank's - 


to.the fund, "Each hiji 
cohtfibütion* was credited. to the account 
of the fund. I take, ad an instarce,. the 
erid.. of the half year in December 1922. 


Res, 51 49188 owas credited to the. ‘Pr ovi- 


. : : e e. 
: e *. 
" r 
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dent’ Fund's account’ as the- Bank's con- 
tribution. This amount was made up of 
two sums—Rs. 35,272-2- 1 and Rs. 16,200«11-7. 
' The first was the Bank's contribution under 
r. 5.and was the equivalent of- the aggre- . 
gaté amount of the subscriptions of the 
members during the preceding half year, 
This’ amount was debited in the Bank's 
books ‘to the “charges account.”. The 
second sum was thé interest contributed 
by the Bank under. r. 7 and this sum was 
debited in the Bank's books to the "interest 
account." 

A rough. balneo sheet, which was pro- 
duced to us, showed the total amount 
standing to the ‘credit of the Provident 
Fund as a liability of the Bank under the 
heading of “deposits.” The sum was not 
specifically stated in the published balance- 
Sheet, but was included with other sums ` 
on the liability side of .the account, 
There- was a “subsidiary ledger” kept in 
pursuance of r. 8 which “showed the 
amounts credited to the account of each 


member in respect of his own contribu- 


tion, the Bank’s contribution, and the. 
interest as provided by rr. 6 and 7. 
"The remaining clauses to. which ELE ence | 
should be made are :— | 4 
19. “The Company shall have a: first 
and paramount lien upon the amount 
from time to time standing to the ue 
of each member in respect. of all losse 
‘damages, costs, and expenses which thie 
Company may. at any time pay; sustain, 
or, be put to, by reason of any ‘act, em- 
-bezzlement, mismanagement, “neglect Or 
default of or. by. such member, and the 
amount from. time to time standing to 
the redit of each member in respect 


of his subscriptions to the fund and the 
"interest. thereon shall be 
-treated as a deposit made by him with 


deemed “and” 


the Company as security, for his fidelity; 
und may. be disposed of-accordingly, and 
in the event of any elaim, arising by the 
Company under this. rule the member . 
‘against whom such “claim shall arise shill 
&bsolutely forfeit to the Company all right 
and . interest .to and in the moneys stand- 
ing to his credit in .respect of contribus . 
tions made.by the Company: under rr. 3. and 
>. and the interest.theréon.' 

106 "If any member shall be dismissed. 
fiim the servige.of the Company. for _ 
‘misconduct og. incompetence, -he shall | 
(sübjeet-to any claim by the Company 
under 9) be. paid -only an amount then, 
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standing to his.credit in the’ books of 
the Company in- respect of his own sub- 
scriptions to the fund and without any 
interest thereon, and the interest thereon 


. and all moneys standing to his. credit in 


respect of tontributions made by the Com- 
pany underrr.3 and 5 and the interest 
thereon shall revért to and become the pro- 


„perty of the Company.” ' 


a* 


. moneys then standing. to his. 


11. “On the retirement of any member 
from the service of the Company without 
the consent of the Directors, he shall (sub- 
ject to any claim of the Company under 
r. 9) be paid only the amount then stand- 
ing-to his credit in the books of the 
Company in respect of his own subscrip- 
tions to the fund and the interest thereon, 
and all moneys standing to his credit 
in respect of contributions made by the 
Company under rr. 3 and 5 and the interest 
thereon shall revert to and become the pro- 
perty of the Company." < 

12. “On the retirement of' any member 
from the service of the Company with the 
consent of the Directors he $hall (subject 
to any claim by the Company under r. 9) be 

al 7 

“(a) if he shall have been in the service 
of the Company for less than 15 years, 
the amount then standing to his credit 
in the books of the Company in respect 
of his subscriptions to the fund and the 
interest thereon, and such portion of the 
credit in 
respect of 'contributionse made by the 


. Company under rr. 3 and 5'and the interest 


thereon as the -Directors may, in their 
absolute diseretiony think -fit, and the 
balance of such last mentioned moneys 
and interest thereon shall revert to and 
become the property of the Company ; 

- *(b) if heshall have been in the service 
of the Company for 15 years and upwards, 
the sum standing to his credit in the books, 
of the Company on the 30th June or 31st 
December on whichhe shall retire if his 
retirement take placé on either of the said 
days (including his share of the contribu-. 


tion by the Company, and interest to be 
eredjted on’ that day) and otherwise the. 
sum standing tohis credit on the 30th: 


dune or 3lst' December immediately pre- 
ceding his retirement, together with the 


then current half year.” 


a 


The learned Counsel 


" os e 
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have a> lien upon the. amount standing to 


amount of his paid-up subscriptions for the: 
e 


for the appellant. 
placed much reliance -upon the provision 
contained in 2 9 that the Bank should. 
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the credit of each*member in respect of, ° 
the: matters mentioned in el 9 and 
argued that this showed that the amounts. 
thus standing tothe credit of the members 
were their property ; otherwise, he .urged, 
the provision that the Bank slfould have a 
lien upon such amounts would be meaning- 
less as the Bank could not havea lien upon 
its own propefty. 

Reliance was also placed by the learned 


.Qounsel upon the words occurring in rr. 


10, 11 and 12 "shall revert to and become 
the property. of the Company,” the argu- 
ment being that these words showed that 


the moneys therein referred to were the 


property of the members and would only 
revert to and become a property of the 
Bank when the contingencies therein refer- 
red to arose. 


The learned Judge came to the conclu- 
sion that, in respeft of the sums contri- 
buted by them, the employees were de- 
positors with the Bank in the same manner 
as a customer who had opened araccount 


‘with the Bank, and were merely creditors 


of the Bank ranking with . those who 
rad a.current or deposit account with the 
Bank. 

With much respect to the learned Judge, 
in my opinion, the provisions to which I 
have drawn attention are inconsistent with 
that position. When a customer in the 
ordinary course of business opens a de- 
posit or current account with the Bank 
and deposits money, the relation of creditor 
and debtor arises and the money so de- 
posited becomes the money of the Dank. 
The provision that the Bank was to have 
alien upon.the amount standing to the 
credit of themembers, which represented 
the contributions of the members, seems 
to me inconsistent with the moneys 
belonging to the Bank asin the case of am 
ordinary deposit by a customer with the 
Bank. 

- In the same way, the provision! that in 
certain contingencies certain portions of 
the moneys standing to the credit of the 
members shall*revert to and become the 
property of the Bank are, in my opinion, 
inconsjstent with the position occupied by 
a chistomer who has deposited money with 
the Bani ih the ordinary course, a 


i "The learned , CounseP who fppeared for : 


the unsecured creditors, relied on gertain 
rules as being inconsighent, with the exists. 
" ° e d e S " 
. e. 
7 e , é 
e ° e r^ e 


‘ence of ‘fiduciary relationship and, 


A on . 
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in 

particular, he referred to rr. 7 and 12 (a). 

‘Rule 7. deals with the liability of the Bank 
to” contribute interest upon the amount 
‘standing to the credit of each member. 
The learned. Counsel argued that it was 
inconsistent: with the position of a trustee 
that the Bank should ‘be allowed to use 
the funds for the purpose of the Bank and 
should yearly have to paf interest at a 
‘specified rate which would mean that the 
Bank might thereby midke a profit out of 
the fund. 

This clause, taken by itself, might seem 
to be inconsistent with the existence of a 
fiduciary relationship between the Bank and 
‘the members; but the Rules and Regula- 


- tions must be read as a whole. 


- Apart from this, the provision as to 
interest is not, in my opinion, wholly 
inconsistent with the existence ofa fidu- 
ciary relationship. Je Gee v. Liddell (1), 
' the testator directed his executor to stand 
possessed of £2,000 upon trust to retain 
the same in his own hands at interest of 


4 per cent. or to invest it and to pay’ the. 


interest to his daughter for her separate 
use during her life. This provision per- 
mitted the trustee to retain the money in his 
own hands and pay interest at a specified 
rate to the beneficiary, the trustee presum- 
ably being entitled to make such use of 
the capital by way of investment or other- 
wise ashe thought fit. Yet no question 
arose as to the direction creating a trust. I 
am yot, therefore, cotivinced that the provi- 
sion as to interest in the rules is so inconsist- 
,ent with the existence of a fiduciary rela- 
tionship that the Court should disregard 
the other provisions in the rules which, in 
my opinion, point to the existence of such a 
relationship. The other clause upon which 
the learned Counsel for the creditors main- 
ly relied was cl. 12 (a) This clause 
deals with the retirement with the consent 
of the Direttors of a member, who has been 
in the service of the Bank for less than 
15 years. It provides that he should be 
‘paid the moneys therein specified and the 
interest thereon'' as thé Directors may, 
in their absolute discretion, think: 
The learned Counsel argued that the dis- 


cretion thus vested in the Directors Was sin. 


consistent with the existence, of æ fiduciary 
relationship., 


(1) (1866) 35 Beav, 629; 147 Fa R. 330; 55. E, R, 1041; 


on Appeal 2 Eq. 841; 3$ L. J. Oh. 640; 12 Jur. (N. s 
al; 14 We R. 8535 55 ER, 1053, 


KAN * ° 
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That taken by itself may be . 
421; 2 
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“the balance of such last mentioned moneys 
and the interest thereon shall revert $o and 
become the property of the Company.” 


This points to the conclusion that until. 
‘such discretion was exercised the moneys 


were not the property of the Bank but of 
the individual members. * 
This clause was no doubt inserted to dis- 


courage the employees from leaving the’ 


Bank service before they had serv ed 15 
years. 

Reading the ter ms ofthe Rules and Re- 
gulationsas a whole and having regard to 
the method in which the Bank. dealt with 
the contributions of the members, the con- 


tributions of the Bank and the interest 


thereon, in my judgment, there was a fidu- 
ciary relationship between the Bank -and 
the employees who were members of- the 
-Provident Fund. 

The question still remains w 'hether Ws 
appellant is entitled to payment in full of 
the balance standing to his credit'in prior- 
ity to the unsecured creditors. 

The learned Counsel for the E S 
creditors admitted- that, if there was a 
fiduciary relationship between the Bank 
and the members of the Provident Fund; 
the appellant would be entitled to priority 
in respect of the contributions made by him 
which were credited to his account. This 
admission, in my judgment, was rightly 
made in view of the decision of In re Hal- 
lett's Estate, Kndtchbull v. Hallett (2): : 

The learned Counsel, however, argued 
that. the appellant would not be entitled 
to priority in respect of the contributions 
made by the Bank and the interest pro- 
vided by the Bank. . 

Reference was made to the case, which 
I have cited, in In ve Blane, Ex parte H allett 
& Co. (3); and at page 244, Davey; L. J.,says 
as follows : 
cision in the present ease whichi is in conflict 
with the decision in Ig re Hallett's Estate; 
Knatchbull v. Hallett (b. In order to follow 
trust money, theree must be a specific 
property capable of being identified; 
into which the money has’ been con~ 
verted, and in that case this doctrine was 
applied in this way ; it was said that, where 
a trustee pays his own money and also trüst 
money into his banking account, it is- the 


(2) (880). 13 um D. 696; 49 L. J. Ch. 415; 421, T. 


(3) (1895 Q. B. 237; 63 L. J. Q. B. 573; 9 R. 2785 
10 L, T 861; 42 W, i 305; 1 Manson 29. - i 


“There is nothing in our de- 


80; but this clause conclüdes by saying that - 


* 


|] . 
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ina box, and his drawings for his own 
purposes must be assumed to beout of his 
own money.” That decision in no way 
qualifies the rule that there must be a 
`- specific thing capable of being followed.” 
Assuming as l do, that not only the 


- * contributions of the employees but also the 


^ contributions of the Bank in ‘respect’ of 
" eapitaland interest were trust moneys, I 


see noreason for drawing any distinction ~ 


“ between the two classes of contributions. 
It is true that the Bank did not -allocate 
any particular monies or notes to the © 
fund, but the two classes of contributions 
formed one trust fund, and, if the moneys 
constituting this fund were mixed with the 
other moneys of the Bank, it was the same 
' as if the moneys had been placed in a box 
as Lord Davey pointed out in the case to 
‘which I have referred. 
There is no doubt that ài all materjal 


times the Bank had. much larger sums at > 


their diposal than the amount standing to 
the credit of the Provident Fund and the 
Bank must be assumed to ‘have used their 
own unfettered funds for their own pur- 
poses rather than the trust fund. 

In addition to this, itis difficult to see 
how, from the point of view of business, the 
Bank could have made a more effectual 
allocation’ of their contributions to the trust 
fund than, in fact, they did. 

The contributions were, in the first placé; 
.eredited:to the fund iu the general ledger. 
The amounts, to which ‘each member was- 
entitled, were then credited to the accounts 
of the individual members. The Bank 

-could not operate upon or alter the accounts 
- of the individual members except in the 
manner and under the conditions specified 
in the Rules and Regulations and wher the 
contingencies therein mentioned arose. 


In my judgment, therefore, the appellant - 


is entitled to priority* not only i in respect 
ofthe contributionsemade by him but also 


* in respect of the contributions made by the 


‚Bank, which eontribufions willinclude the 
gums equivalent tothe aggregate amounts 
subscyibed by the appellant and the inter- 
est provided by the Bank. 

In my. judgment, therefore, the appeal 
must be allowed and the learned Judge's 
order set aside, with the exception ef his 
‘direction as to ‘costs, which, will stand. 

The ditection of the Couxt will be that 
members of the. Provident Fund are en- 
titled to. receive. payment “in full `of. ‘the 


e 
. 
e 
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` game thing titio he had placed them ` 


half year the Bank 


member. 


tjons 6f memberse were collected, 
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amounts standing to their credit in respects 
of the fund in priority to the unsecured 
creditors and share-holders of the Bank. .e 
The costs’ of the parties appearing in 
this appeal will be paid by the Liquidators 
out of the ‘assets, when' taxed" as between 
Attorney and client, and the Liquidators’ 


- costs will- be taxed as between Attorney 


and client, °° l 
Richardson, J.—The Provident 
Fund to which the case relates is of a type 
- which is now common enough. The nature 


ofa fund must, no doupt, " depend on its 
rules, butas I conceive, the burden of 
proving that such a fund as this is a trust 


fund should not be unduly heavy. 


The fund was created and controlled by 


‘the Alliance Bank of Simla, Limited, which 
‘is now in course of liquidation. 


When the 
Bank suspended payment on the 27th 
' April 1923 there stoed to the credit of the 
fund the sum of Rs. 6,79,401. 

Under the rules those of the Bank's 
employees who fulfilled the conditions 
required for membership of the fund were 
compelled to subseribe thereto, and every 
‘contributed a sum 
equal to-the aggregate amount of the sub- 
scriptions of the members during the pre- 
ceeding half year. Every half year the Bank 
also contributed interest -ata rate not ex- 
ceeding the rate at which interest was paid 
in fixed. deposits and not exceeding.5 per 
cent. per. annum, The half-yearly contri- 


‘butions of capital were divided (by ebook 


"entry among the members in proportion 
to-the amount of their subscriptions and 
the half-yearly interest was paid upon the 
capital amount from time to time standing 
to the eredit of each member. 

The account of the’ fund was kept in 
the general books of the Company at their 
Head Office where a subsidiary ledger whs 
also maintained showing the amount from 
time to’ time standing to the credit of each 
Each member was supplied with 
a, pass book which was made up and balanc- 
ed half-yearly. 

In-the case ef a member who was also 
a customer of the Bank in the ordinary | 
sense, his Provident Fund account was ° 
wholly distinct from his personal account. 

As toethe modesin ‘whieh the subserip- 
dt ap- 
pears that those who Ħad no “personal aC- 4 
counts received their selaries in full and 
returned their subscriptions to aw officer 
of'the Bank ‘whose duty id i to collect 
e 


o 


x + - `~ 
$ i 
. 
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e them.. Members with personal accounts 
' were credited in those accounts with their 
salaries in full and debited, with their 
subscriptions. In the latter case, itis not 


correct, in my. opinion, to say- that the . 


Bank hevérereceived the money. What the 
Bank did was to retain in their own posses- 
gion moneys’ which would otherwise have 
been paid by way of salary... ` 


t 
t 


I come then to the first point in the - 
no evidence, in my opinion, on which -it — 


case, namely, that as it appears to me the 
‘money in this fund so. constituted. never 
became the property of the Bank in the 
-sense that the’ felationship between the 
Bank and the members was merely ‘that 
of debtor and creditor. On the contrary, 
1 hold in accordance with the,contention 
submitted by learned Counsel for the ap- 
pellant, that the amount standing to the 


credit of each member was, his property. 


in the possession and, under the control of 
the Bank. Ifind confirmation of this view 
in those rules which provide that in cer- 
iain events, the whole amount standing to 
a members credit less his own--subscip- 
tions or the whole amount less his sub- 


seriptions and the interest thereon or the. 


whole amount less his own subscriptions 
(with interest) and such portion of the 
Bank's contributions with . interest as the 
Directors might in their absolute. discre- 
tion think fit, should “revert to and be- 
.come the property " of the Bank, These 
words. necessarily imply that before such 
reversion ihe money was the property of 
the "individual member whose title was to 
cease in favour of the Bank for a larger 
orasmaller proportion—as the case might 
be—of the amount at his credit. 


A still larger power was given, to the ` 


Bank by r. 9 under which the Bank had 
a :paramount lien on the amount from 
tame to time at credit of each member in 
fespect of any losses due to .embezzlement, 
neglect.oredefault on his part. -For this 
purpose g member's subscriptions with in- 
‘terest were to be treated as a deposit made 


ey him as security for his, fidelity with a - 


liability on his epart ine the event of his 
default to forfeit all benefit in the total 
« amount at his-credit. This condition does 
not, in my opinion, subtract from „the 
force of the wordssto which I havg already 
referred. Thé subject-matter of the lien 
was the property, mot of the. Bank, but of 
*the member and jt dif not cease to be 
“his property ‘so long as he discharged his 
duties 1 

- * 
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members. 


ithfully. The rule says, that thg. 


* 
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moneys shall þe - treated* as security de- 
posits—that is, deposits, belonging to the 
It does not say that the moneys 
shall be treated as fixed deposits made 
by the members as if they were ordinary ' 
customers. of the Bank. Nor does it ap- 
pear to mé to be mateyal that- the Fro- 
vident Fund was. ineluded in the half-. 
yearly balance-sheets of the" Bank under 
the heading of fixed deposits. There is 


can be successfully contended that the 
members, acquiesced in their fund balances 
being treated as fixed deposits. l-might 
perhaps, if it were , necessary, go further 
and say that if was & breach of duty on 
the part of.the Directors not to treat the 


-fund -as entirely separate and distinct . 


from the fixed deposits made by ordinary 
customers. 

Nor am I -impressed by the argument 
founded on the duty imposed on the Bank 
of paying interest on the capital amount 
at the-credit of each member at a rate 
which might be less than the rate at which 
interest, was earned by the Bank on 
their investments. The Bank or its Direc- 


tors were substantial contributors to the 


fund and it was open to them to fix.the 
conditions on which their contributions 
should be made, The fact, if it be a fact 
that the Directors derived a profit for the” 
Bank by investing the fund does not alter 
the nature of the fund or convert it into 


a loan made tothe Bank by the members. 


The rule would not have. been inconsist- 
ent with the investment of the fund as 
a separate fund. * TAN 
It would dotbtless have been more re- 
gular if the fund had. been placed uncer 
the control of trustees expressly appointed 
to administer it, but once the conclusion 
is arrived at that the moneys in the fund 
were the moneys of the members and not 
of the Bank, I think it follows that the 
Bank or the Director occupied a fiduciary ~ 
position in regard to it, EU 
If I am right so far, the next question, 
the question perhaps on which the con- 
troversy has mainly centered, is wjfether 
there was ever any concrete sum of money ~ 
which the members are entitled to fol- 
low. It is at this point I think that I 


part gompany. with the learned Judge.who' 


tried the-case.. He says (p.47) that the | 
members are npt entitled ‘to claim prior- 


ity over the unsecured. creditorsas cestui 


que trusts as . there is no specific -pro- 


e 
. + 


e 
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| perty in respect, of which they can: elaim 
| this position." 


With great respect it ap- 
pears jo me incorrect to say that the fund 
consisted merely of book entries and that 
book entries cannot be followed. The 
book entries weré intended to represent 
and in my viéw ofthe matter did repre- 
sent. moneys in, the actual possession and 


“custody of the Bank. What the Bank did 


`A 


was to mix these moneys with their gené- 
ral balances but it is not disputed that 
the general balances always exceeded, and 


mo doubt considerably exceeded, the whole’ 


amount at credit of the fund. The fund 
was, therefore, a continuous fund. The 


total was always there in, the possession 


of-the Bank. If -proper steps had been 
taken, the fund so far asIcan see might 
at any time had been invested. In fact 


. the Directors by a resolution of Ist 


which are not fully explained, 


November 1915 did allocate certain in- 
vestments to cover the whole amount at 
credit—though this resolution, for reasons 
was sub- 
sequently cancelled at a meeting held on 
lst August 19106; 

This view leads naturally io the con- 
clusion that the members are now en- 
titled to follow the fund on the principle 
laid-down in: tho. case of Im rè Hallett's 
Estate, Knatchbull v. Hallett (2). 

The present case appears to me to be 


‘distinguishable from the case of In re 


Blane, Hx parte Hallett & Co, (3), where 
no trust money was actually received by 
the trustee and none, thereforé, was paid 
by ‘him into his own account at the Bank. 
In the present case, if I am right, the 
moneys were received by the Bank and 
mixed with the general balances. 

There remains thé subsidiary question 


"whether any distinction is “to be drawn be- 


tween the members' subseriptions on the one 
hand and’ on’ the other the Bank's contri- 
butions and the credits in respect of inter- 
esb.. lt appears to mé that this question 
should be answered fh the negative. The 
comtributions and interest may have been 
paid out of deposits received from custom- 
ers, put as-I, see the matter the money 
was effectually transferred to the Provident / 
Fund and was lost to the depositors just 
as much asif it had been spent on mak- 
ing bad investment. If A borrows money 
from B.to pay C and does pay C, B has 
noclaim against C. He hes only a debt 


against A. There seems mo reason why . 
. the Bank's customers or 


depositors as 


» 
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creditors of the Bank should be ma ouf 
of moneys belonging not to the Bank but, 
to the members of the Provident Fund, 
though they happen to have been mixed ‘up. 
with the Bank's general balances. 

In. concluding I desire'to add that,In re 
Hallett’s Estate, Knatchbull* v. Hallett 
(2) was discussed by Lord Haldane 
in Sinclair v. Brougham (4). I dein 
particularly te the passage at page 
490 and 421 of the report, where Lord 
Haldane says this: “ But while the Com- 
mon Law gave the-remedy I have stated, 
it gave no: “remedy when the money had 
been paid by the wron$-doer into his ac- 
count with his Banker, who simply owes 
him a debt, so that no money was or 
could be,in the contemplation of a Court 
of Law, ear-marked. Here equity, which 
had so far exercised a concurrent jurisdic- 
tion based upon trust, gave a further 
remedy. The Court ef Chancery could and 
would declare, even as against the general 
creditors of the wrong-doer, that there was 
what it called a charge on the Banker's 
debt to the person whose money had been 
paid into the latter’s Bank account in 
favour of the person whose money it really 
was. And, as Jessel, M. R., pointed out 
in Hallett's case (8) this equity was not 
confined to cases of trust in the strict 
sense, but applied at all events to every 
case wheré there was a fiduciary relation- 
ship.. It was, as I think, merely an addi- 
tional right, which: could be enforced by 
the Court of. Chancery in the exercise of 
its auxiliary jurisdiction, wherever money 
was held to belong in equity to the 
plaintiff.” 

So far as I can see, there is no differ- 
ence between the case in which a trustee 
pays -trust moneys into his account’ with 
a Bank and the claim is made upon his 
balance and the case.in which the Ban 
themselves .mix trust moneys with the 
general mass of the moneys which they 
hold. In the one ease, the charge is on 
the balance at credit of the trustee or per- 
son-in a fiduciary capacity who has paid? 
trust moneys info*his own account. In the 
other the charge is on the EU balances 
of the Bank, . ~ 

The emportance of the fact that the 
Bank's general balances aj all times ex- 
ceeded *the amountestanding to the credit 
of. the. Provident Fund*is br oüght out by 


ay (1914) A. G. 398; 83 L. J. Oh. 465; 11114 T;1; 58 - 


S. J. 302; 30 T.. L. Ra 315, s E 
I e , * e a 
: a 


m 
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the . decision of Sergeant, .J., in. Roscoe. 


. (Bolton) Ltd. v. Winder, (5). 
* These cases were not cited at the Bar 


yesterday, but I have ventured to refer to. 


thenras they appear to me to confirm the 
conclusion at which I had arrived. 
For these geasonsI agree with the learn- 


ed Chief J ustice that the appeal should be- 


allowed. 
K.S. D.. ` i 
it) (1915) 1 Ch. 62; 84 L.J, 


- 


Appeal allowed. 
Ch. 286; 112 L. T, 


le o eri eae al 
aef 
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CALCUTTA HIGH COURT. 
` LETTERS Parent APPRAL No. 25 or 1990. 

n5 August 19, 1921. E 
Present:—Justice Sir Asutosh Mookerjee, 
e Kr., and Mr. Justice Panton. 
BHUBAN MOHAN SARDAR AND OTHERS 

—~DEFENDANTS—®A PPELLANTS 
VETSUS 

DHANGOPAL GHOSE AND oTHERS— 


DA PLAINTIFFS— RESPONDENTS. 

Bengal Embankment Act -(II of 1882), s. 87— Bengal 
Embankment Act (VI of 1873), Sch. D—Applicability 
of s. 87—-Abandoned embankment, claim to—Burden 


gm 


of proof. ' : 

S. 87 of the Bengal Embankment Act (II of 1882) 
applies to all publie embankments inclusive of the 
embankments enumerated in Seh. D of the Bengal 
Embankment Act of 1673. [p. 23; col. 1] 

Nuffer Chunder Bhutto v.Jotindro Mohun Tagore, 
7 O. 505 at p. :517; 4 Shome L. R. 158; 8 C. L. R. 553: 
3.Ind. Dec. (N. s.) 874, referred to. 

. Under 
‘of 1882, the burden lies upon the person who claims 
an abamdoned embankment-to establish that the site 
was originally taken from his estate or tenure. Tf the 
embankment was crected after the Permanent Ssttle- 
ment, it may be possible to raise.a presumption in 
favour of the claimant that the sito vas taken out of 


- 


: the predecessor of the plaintiffs. 


s. 87 of the Bengal Embankment Act’ 


[84 T. C: 1924]: 


.JSUDGMENT.—This. is an appeal 
under cl. 15 of the Lettérs ‘Patent from: 
the judgment of Mr. Justice Walmsley in 
an Appeal from Appellate. Decree afising 
out of a suit for confirmation of posses- 
sion of land upon establishment of- title. 
The subject-matter of the litigation is. 
the site of an old embankment on the west . 


“bank of the river Hugli which was entered ,~ 
as No. 73 in Sch. D to .the 


Bengal - 
Embankment Act, 1873. The embankment 
was abandoned, and on the 21st February 
1912, the Collector conveyed the ee iA 
e 
defendants are the proprietors of estate 
No. 302, and the disputed land is admit- 
tedly included Within the ambit of their 
estate. The plaintiffs based their claim 
on the conveyance executed .by the Collector. . 
The defendants -disputed the validity of - 
the transfer às made in contravention of 
s. 87 of the Bengal Embankment Act, 
1882. The Trial Court held thatthe plaint- . 
ifs had failed to establish a valid title 
and dismissed the suit. Upon appeal, the 
District Judge reversed that decision and _ 
decreed the claim. On second appeal to 
this Court, the decree of the District Judge 
has beenconfirmed by Mr. Justice Walmsley. 
This decree has been assailed on the present 
appeal on two grounds, namely, first, that- 
on a true construction of the-provisions of 
Act II of 1882, the District Judge should 
have held, that s. 87 was not controlled by 
s. 4 and, secondly, that under s, 87, the 
Collector was not eompetent: to transfer 
the land to the predecessor of- the plaint- 
iffs without, opportunity afforded to the 
defendants to secure restoration of the 
land. 


his estate. But where nothing is knownas to the 
time of erection of the embankment, no such presump- , 
tionyarises. It is not enough for the claimant to show 
that'the site lies within the limits of his estate ; he 
me establish that the land- was originally, that is, 
atethe time of the first erection of the embankment, 


à 


taken from his estate. [p. 23, col. 2; p. 24, col. 1.] 
‘Letters Patent Appeal against the deefsion 


As regards the first ground, great weight 
must be attached to the opinion expressed 
by Mr. Justice Walmsley that the view . 
taken by the District Judge is not justi- 
fied. by the. generality of the language 
used by the Legislafure in s. 87. The 

' phraseology of that section is manifestly 


of Mr. Jestice Walmsley, dated the 6th 
. February 1920, in Appeal from’ Appellate 
Becree No. 281 of 1919, affirming thé judg- 


comprehensive enough to make the rule 
enunciated therein forthe disposal of lands 
no longer required for- embankments, ap- 


ment of the Distritt Judgé o£ 24-Perganas, 

dated the 1st October 1918, reversing that of 

“the Munsif, Ist Court, Diamond Harbour, 
: e. 


plicable to all publie embankments., The 
. Distriet Judge: took the view that the 
.effeet of s. 4 is to restrict the compre- 
hensive scope of s. 87 and to make the : 
rule jnapplieable to the embankments 
mentioned in Sch. D to Aet VI of 
1873. The history of these embankments, . 
. :88 Set. out in the judgment of Field, J., in, . 


dated the 27th July 1917. 


‘Babus Mahenséra "Nath Ray nfd Sasi 
Sekhar Bose, fpr the ppdilante. d : | I 
P „Babus Sarat Chandra Mai Chaudhwri.and 
Narendra Natl» Set,"for the Respondents, 


6 . s -+ e 
" . 
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when the:same was taken for the purpose , 
of the embankment. If persons who are* 
entitled to the restoration of any land 
under this ‘section, or any of them, refuse 


- 
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. Nuffer Chunder Bhutto v. Jotindro Mohun. 
Tagore (1), affords no indication: that’ the 
. embankments so scheduled were intend- 
ed to be excluded: from ‘the operation 


. of s. 68 of Act VI of 1873 which ‘corres- 
ponds to s8* 87 of Act II of 1882. We 
are not much inmpressed' by the variance 
in' punctuation *between s. 34 of Act 
VI of 1873 and, s. 4 of Act II of 
1882, which is emphasised by the District 
Judge. There are two weighty objections 
io. the: adoption of the view taken“ .by 
him; In ‘the first place, if the Legislature 
had intended that. s. 87 should not be 
applicable “to the embankments enumerat- 
ed in Sch. D, the section might have 
been appropriately,expressed, and the words 
"other than embankménts mentioned in 
Sch. D” might have been inserted after 
the words “ publie embankment.” Besides 
this, the provisions of s. 4 are not con- 
"tradietory to those of s. 87, and_ the 
two may. be reconciled so as not to render 
inevitable the inference that the embank- 
ments mentionéd in Sch. D are by implica- 
tion excluded from s. 87. In.the second, 
place, the Local Government has author-. 
ity under s. 43 of Act. IT of 1882 to direct 
that any embankment not mentioned in 
Sch. D be included therein. -Itis impro- 
bable that such a power would be reserved, 
if the effect of its éxercise was to deprive 
the subject at any moment of the valuable 
right -conferred on him by s. 87. We are, 
on fhe whole, inclined to agree with Mr. 
Justice Walmsley that s. 87 applies to. all 
.publie embankments inclusive of the em- 
bankments enumerated in Sch. D. 


As regardsthe second ground, its validity 
must be tested with reference to the langu- 
age of s. 87, of Act IZ of 1882, which, for 
‘this purpose, 
language of s. 63 of Act VI of 1873. 
Section 87 of Act II of 1882 provides as fol- 
lows: “Whenever the maintenance of any 
public. embankment,» or the retention of 
“any land appropriated to the purposes 
thereof, may no longef be required, and 
the permanent relinquishment of the same 
may. be deeméd expedient, such land shall : 
be restored by the Collector to the estate 
on tenure from which such land was origin- 
ally taken on repayment of the compensa- 
tian, if any, which was paid for such Jand 


e 
9 


(1) 17 0.505 at p. 517; 4 Shore L. R. 158; 8 C. h. 
R, 953; 3 Ind, Deo. (N. s.) 874, RE S E 


is' not identical with the ~ 


or neglect to. pay such. price within a 
reasonable time after demand, the» same 
shall be sold by the Collector as a revenue- 
free holding for such price as he can obtain 
for the same." 


e. 

Section 63 of Act. VI of 1873 was in the 
following terms: “Whenever the main- 
tenanee ofany publie embankment, or the 
retention of any land appropriated to the 
purposes thereof, may* no longer be’ 
required, and the permanent relinquish- 
ment of the same may be deemed expe- 
dient, such land shall be conveyed by 
the Collector to the proprietor of the 
land, within the limits of which it may 
be situated, on payment of the  com- 
pensation, if any, Which was paid for 
such land when thé same was taken for 
the purpose of the embankment. If the 
proprietor of such lands refuse or neglect 
to pay such price within a reasonable 
time after demand, the same shall be sold 
by the Collector for such price as he can 
obtain for the same.” 


It will be observed that whereas under 
Act VI of 1873 the relinquished embank- 
ment is to be conveyed to the proprietor 
of the land within the limits of which it 
may be situated, under Act I! of 1882, the 
land. is to be restored to the estate or 
tenure from which such land was origiaal- 
ly taken. , Under the law as it now stands 
the burden thus lies unon the person 
who claims the abandoned embankment 
to establish that the site was originally 
taken from his estate or tenure. If the 
embankment was erected after the Per- 
manent Settlement, it may be possible to 
raise a presumption in favour of the claim-e 
ant that the site was taken out of his estate. 
But Where, as here, nothing is*known as 
to the time of erection of the @mbank- 


ment, no presumption arises that the em- 
bankment stands ‘on a site which was 


included withine the estate of the defend- 
ants at the time of the Permanent Settle- 
ment. Ifthe embankment was in existence 
at the “date of the Decennial Settlement, 
or.the Permanent Settlemers it is improb- 


ahlé in’ thé highese degree that the site 


should have been gncluded in an estate o 
settled with a private itidividual. « It is 
not..enough for the defendant’ tò show that 


, pending 
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the -site is “within the T of their 
eostate; they have to establish that the land 
was : originally, that is, at the time of the 
efirst -erection of the embankment, taken 
from their estate. ` This- burden has not 
been discharged by the appellants; in other. 
words, they ‘have not established their right 
to invoke the aid of s. 87. 


predecessor. of the plaintiffs consequently 
remains unimpeached. 

‘The result is that the decree made by 
Mr. Justice Walmsley is affirmed and this 
appeal dismissed with costs. 

Lo RA Appeal dismissed. 


.. BULAQI MALU, SHAMAS DIN.- 


The title. 
-created by the Collector in favour of the. 


[84 T. Oy 19241. 

Karim Bakhsh, defendant, for the récovery. 
ofasum of Rs. 7,086 charged on certain 
property of the defendant. A preliminary: 
decree was made on.the 9th of October 
1919; Following that, viz, on the 9th 
‘April 1920, a final decree was passed.. 
On the 22nd of April 1920, the plaintiffs 
applied to the-Court for ah. order. that’ this: 
final.decree be executed. While that ap- 
plication was pending, on the 2lst of 
August 1920, a suit was brought by 


. Shams-ud- din, son of the defendant: ‘Karim , 


Bakhsh, who claimed to be entitled to part 
of the property in question, for a declara- 


tion that "he was not bound by the-proceed-. 
ings and praying for an injunction restrain- 


ing the decree-holders from executing 


LAHORE HIGH COURT. 
--Letrers Patent APPEAL No. 95 oF 1922, 
January 22; 1923. 


< Pr egent :—Sir Shadi Lal, Kr., Chief J ustice, 


and Mr. J ustice Fforde. 
BULAQI MAL AND oTHERS—.’' 
E DEFENDANTS—APPELLANTS 
versus 


- SHAMAS DIN—PrAINTITP--RESPONDENT. | 
Lettera Patent (Lahore), cl. 10~—Stay of execution 
appeal—-Ex- parte order—"P'inal order"— 


justice—-Remedy. ^ 


S. brought à suit for a declaration that he was not.' 


-decree ágainst-his father and for 
‘an injunction restraining the decree-holder from exe- 
cutin$ the same. On an application cf .§, the 
execution was stayed pending suit which was after- 
wards.dismissed. S.appealed to High Court and on 23rd 
July 1921 an ex parte order was made for the stay of 
of sale, An application to set aside the order of stay 
having been rejected on 24th March 1922, a Letters 
Patent Appeal was- brought against that order. 
objection was raised that no Letters Patent Appeal 
could lie as the order of 24th March 1922 was not a 
“final order’ under clause 10 of the Letters Patent: 

e Held, that if the objection were acceded to, it would 
follow that the appellant would he. bound by the ex 


bound by a mortgag 


parte order Without A to: question it and:ns such. 
. & result 


ould amount a denial of justice, the 
appeal could be taken as poem one from the or der of 
23rd July 1921 and the time could be extended with- 
fo which that,appeal should have been brought. “[p. 24, 
col 2; p. 25, eol. 1.14 
l Létters Patent Appeal noit the judg- 
ment of Mr. Justice: Harrison in Appeal 
No. 1701 of 1921, dated the 24th March 
1922. . 
Mr. M. N. Mikerjee, fey the Apple”: 
Mr. Jai Gopal Sethi, for the Respondent. 


JUDGMIENT.-A suit was btought by 


d Mal ant. Ram d plaintiffs, against 


.the . decree. 


“An > 


. tion that order. 


On the same date upon an 
application to the Subordinate Judge for' 


"Stay of execution an order for stay was. 


granted pending the hearing of this second 
suit. This suit of Shamas-ud-din was .on 
the 29th June 1921 dismissed and the 


: stay automatically dissolved. 


"Against. this judgment Shamas-ud-din 
a ppealed and prayed that sale proceedings 
in the original suit be stayed pending deci- 
sion ‘on appeal in his suit. This appeal 
came on for preliminary hearing before. 
Mr, Justice Harrison on the 23rd July 1921. 
and on that date an order was made admit- 
ting the appeal and staying the sale, This 
ordér was .made ex parte. As soon as -the . 
decree-holders ascertained that such an 


‘order had been made they applied to Mr. 


Justice Harrison for discharge of his. order 
of stay, praying’ in the alternative that 
security for the amount of decree and costs 
be ordered. This application was heard on 
notiee on the. 24th of Mareh 1922.and' was 
dismissed. An appeal was brought against ` 
this dismissal under Letters Patent, the ; 
appeal being admitted by order of the 15th 

zd 1922. This i uen is now before us.. | 


* 


‘This is urged by ous for the seppop dat 
that Letters Patente Appeal does not he 
from the order of the 24th March 1922, as 
that order was not a final order within, the 
meaning of clause 10of the Letters Patent. 
If we accede to that objection, it would 
follow that the appellants would be bound 
by anex parte order without power to ques- 
Such a result would amount, 
We hes according- 


ba Jah 
. 
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extend the time within which- that -appeal 
ghould have been brought. 

-Having heard-all that Counsel on both 
sides have to say, we have come to the 
conclusion that justice will be met by allow- 

ing the appeal on the terms that security be 
given by the respondent for the full decretal 
amount withdut ‘regard to the security 
, ofthe preperty attached, and that in default 
- of such security being given, the order of 
stay of the 2ord July 1921 be discharged. 


N. H. dd allowed. 





CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 202 or 1919. 
July 26, 1921. 
Present;—Justice Sir. Asutosh Mookerj jee, 

Kr., and Mr. Justice Panton. 
ABDUL KADER SARKAR-—DEFEN DANT 
-—APPELLANT 
versus 
Shaikh LAL MAHOMED AND OTHERS— 


PLAINTIFFS — RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), Sch III, Art. 
3, applicability of- -Non- transferable occupancy hold- 
ing, purchaser of, position of—Recognition by some 
landlords —Daspossession by others—Suit for possession 
, -—Etmitation. ^ 

Article 3 of Sch. III to the Bengal ‘Tenancy Act, 
relates oaly to a suit brought by a raiyat or under- 
raiyut against his landlord, and docs not govern a 
suit by a tenant against third parties, who are bres- 
. passers. [p: 25, col, 2.] 

Ramjanee Bibee v. Amoo. Beparee, 15 C. 317; 1 Ind. 
Dec. (x. 8.) 795, Ramdhan Bhadra v. Ram Kumar Dey, 
17 ©. 926; 8 Ind. Dec. (N. 8) 1162 and Parameswar Noma- 
sudra v. Kali Mohan Nomasudra, 4 C. W. N. 801 at 
p. 803; 98 C. 127, followed. 
bs Annada Sundari Chaudalimi v. Kebulram Changa, 
7 O.W. N. 542 and Kamaldhari Thakur v. Rameshur 
Singh, 19 Ind. Cas: 545; 17 O. W. N. 817, referred to. 

The purchaser of a non-transferable occupancy 
. holding acquires a goodetitle against his vendor, but 
.does not acquire a title, enforceable as against the 
landlords of his vendo” [p. 26, col. 1.] 

Dayamoyi v. eurn Mohan Roy, 27 Ind. Cas. 61; 
*42 C. 172; 20 O.-L. J. 52*18 C. W. N. 971 and Chandra 
Benode Kundu v. Shaikh Ala Buz, 58 Ind. Cas. 353; 
48,C. 184; 31,C. L. J. 510; 24.C. W.N. 818, followed. 

Plaintifis purchased a non-transferable. occupancy 
halding and approached the landlords for recognition 
` of the purchases made by them. AU the landlords 
other than the defendant accepted the plaintiffs as 
their tenants. The defendant did not recognise the 
. plaintiffs e and dispossessed them from the agtire hold- . 
ing. The plaintiffs instituted a suif to recover posses- * 
sion of the holding. It was objected that the suit was 
barred by limitation under Art. 3, os II to the 
Bengal Tenancy Act ; 


“yy 
E *. 


- 
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i 


. was approved in Ramdhan Bhadra v. 
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Held, that the plaintifls were entitled to recover 
possession of the shaye of the holding which beloneetl 
tothe landlords who had recognised them as their 
tenants, and that Art. 3 of Sch, III to tha Bengal 
Tenancy Act did not apply to the case. [p. 26, col. Ls 


Letters Patent Ap peal against the decision 
of Mr. Justice N. R, Chatterjea, dated the 
25th November 1919, in* Appeal from 
Appellate Decree No. 344 of 1919, against 
a decree of the Additional Subordinate 
Judge, Dafca, dated the 20th November 
1918, affirming that of the Munsif, Fourth 
Court at Naraingunj, dated the 3ist Au gust 


- T917, 


Babu Prokas Chandra Pakrasi, for the 


. Appellant. 


Babu Rajendra Chandra Guha, for the 
Respondents. 

JUDGMENT.—The only substantial 
question of law which arises in this appeal 
relates to the true construction of Art. 3 
of Sch. III of the Bengal Tenancy Act, 
That Article prowides that a suit to re- 
cover possession of land claimed by the 
plaintiff as a ratyat or an under-raiyat 
must be instituted within two years from the 
date of dispossession. Itis now well-settled, 
as was first ruled in the case of Ramjanee 
Bibee v. Amoo Beparee (1) that this Article 
relates only to a suit broughtby a raiyat 
or under-raiyat against his landlord and 
does not govern a suit bya tenant against 
third parties who are trespassers. This view 
Ram 
Kumar Dey (2) and was reiterated in the 
following termsin Parameswar Nomasudvra 
v. Kali Mohan Nomasudra (3): ‘“Thegrulings 
ofthis Court are to the effect that when a, 
landlord dispossessed his tenant, the two 
years rule is applicable and that would 
seem to us to apply to dispossession by 
a. fractioned landlord as well as to dis- 
possession by the sole landlord or by the 
entire body of landlords.” There is, in our 
opinion, no doubt as to the trite inter pfeta? 
tion of the Article, though | isolated ex- 
pressions may be found in “some of the 
cases in the book such as Anneda Sundari 
Chaudalini v. Kebulram Changa (4) and 
Kamaldhari Thakur v. Rameshur Singh *5) 
which may be open to comment or criticism 


and which may seem irreconcilable with the 


rule just enunciated. The case before uf, 
M is free from diffieulty. 


(1)«15 Q. 317; 7 Ind? Dec. (x. sy 795. 
(2) 17 C 926; 8 Ind. Dec. (x. s.) *162. 
(2) 4 C. W. N. 801 et. p. 803; 28 C. 127. e 
(4) TO. W. N. 542. i 
(5) 19 Ind. Cas. 545; 17 Q W, Ne S17 
* * e 4 
“ e. 
.9 
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2d | 
“The plaintiffs, who are respondents, in 
this appeal, purchased a non-transfcrable 


occupancy holding, the subject of the dis- 
pute, on the 25th June 1993. The result 


.of this purchase was, as pointed out in 


the cases ef Dayamoyiv. Ananda Mohan 
Roy -(6)- and Uhandra Benode Kundu 


^ov. Shaikh Ala Bux (7) that the purchasers 
acquired-a good title as against the vendors, 


a 


able as against 
vendors. The . plaintiffs as purchasers 
adopted this view, and approached the 
landlords for recognition of the purchase 
made by them. It transpires that all the 


landlords other than the contesting defend- 
-ant, accepted the plaintiffs as their tenants 


in respect of-the disputed land. The 
contesting defendant, however, did not 
recognize the “plaintiffs and proceeded to 
take possession, not merely of his own share 
of the land, but of the entire holding. 
The plaintiffs thereupon instituted this suit 
on the 17th January 1917 to recover pos- 
session of the holding. The claim was 
resisted on the ground that inasmuch as 
possession had bsen taken bythe contest- 
ing defendantson the 2nd February 1914, 
that is, more than two years prior to the 
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_ but they did not acquire a tithe enforce-. 
the landlords of their- 


date.of the institution of the suit, the claim ° 


was barred by limitation under Art. 3 of 
Sch. III of the Bengal Tenancy Act. 


' This contention, which has been overruled 


by ‘all the Courts cannot, in our, opinion, 
possibly prevail. 
stance held that the plaintiffs were entitled 
toa decree in respectof the shares of the 
landlords who had reeognised their pur- 
chase of the tenancy and consequently 
made a decree in the following terms: 
“The title of the plaintiffs to the land 


in suit, except ing one anna one gunda, 


one ranti- odd share - therein.” which 
is the share of the contesting, defend- 
ant, “be hereby declared, and he will 
get khas possession of that share decreed 


- as against the defendant," .The position, 


then, is that the defendant lias success- 
fully resisted the claim of the plaintiffs 
in respect of his share on “the allegation 
that there is no. relationship. of landlord 
and tenant between himself and the plaint- 
iffs. As regards the remaining 
wherein he has ng title as holder*o€ the 


- (6) 27 Ind. Cas. 618 42 O. 152; 20 C. L.J. 52; 18 C. 
“7. 971 ° 


W, N. 818., 


. = * 
e. e - 
e 
4 * 
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The Court'of first in-', 


& 


[B4 T. C. 1924]. 


superior interest, he takes up 


of the plaintifis in respect of that share 


is barred by limitation, because the plaint- _ 


iff must be deemed to have been dis- 
possessed by him in his character as 
landlord. There is a double inconsistency 
involved in this assertion. 4n the first 
place, he is 


lord's interest in respect of the other 
share. In these circumstances, we cannot 
hold that Art. 3 applies in, respect of 
the share which has been ‘decreed in 
favour of the plaintiffs by all the Courts. 
The decree made ps Mr. Justice. Chat- 


terjea must, consequently, be affirmed and, 


this appeal dismissed without costs. 
Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SzcoND CIVIL APPEAL No. 1688 or 1922. 
A -April 23, 1924. e 
Present: —Mr. Justice Daniels. 
RAM KARAN SINGH AND ANOTHER — 
i DEFENDANTS —ÀPPELLANTS ` : 


ae ae Versus 
- RAJA RAM AND 
RESPONDENTS. 
Transfer of Property Act (IV of 1832), s. 63—Mort- 
gagz—Mortgagze im po33233ion of part of mortgaged 
properly, whether can sue for -mortgage~money—Cove- 


-nant giving. power to mortgagee to sell, whethe> binding 


on transferee of mortgagor—Agra Tenancy Act (IT of 
1991); s. 21—Morigage of oscupaney and fixed-rate 
holdings, prior to Act, validity of—Appeal, second— 
Plea, involving mixed question of-law and fact, whe- 


- ther can be taken. ~ 


sh&ree 


(7) 58 Ind. Gas. 35388 O. $81; 31. O.L. J. 510; 94 O. 
9 0 @ TEES. f 


A plea raising a mixed question of law, and fact . 


cannot be allowed to be taken for the first time in 
second appeal. [p.27, col. L] 


Where. s. 68 of the Transfer of Property Act has . 


become applicable, the mere fact that the mortgagee 
still retains possassion of some portion of the hypothe- 
cated property is no ground-for refusing him his 


i a contradic-, 
tory position and contends that the claim. 


Ce, not the ‘landlord. of the. 
plaintiffs even in respect of his own share; . 
secondly, he does not possess the land-, 


ANOTHER—PEAINTIFFS— _ 


remedy for recovery of the mortgage-money. [p. 27, 6 


eol.2.] , 
A covenant contained in a morigage-deed giving the 
mortgages a right to recover the morigage-money by 


sale of the mortgaged property is binding on a tra*s- . 


fere» from the mortgagor. [p. 28, col. 1.] _ 
Jamna Dasv. Ram Autar Pande, 13 Ind. Cas. 304; 
34 A. 63; 16 C. W. N-97; 11 M. L. T 6; 9A. L. J. 37; 


- (1912) M. W. N. 32; 15 C. L. J. 68; 14. Bom..L. R. 1; 21 


M. L. J. 11$8; 39 I. A. 7 (P. C.), distinguished. 

“A mortgage of both oaeupancy: and fixed-rate hold- 
ings executed prior to the passing of the Agra Tenancy 
Act can be enforced by the 
ing. [ibid.] . . 


sale of the fixed-rate hold- 


184 T. C. 1924] . 


. Rang Lal Kunwar v. Kishori Lal, 28 Ind. Cas. 278; 
37 A. 278; 13 A.W. J. 300 and Rajendra Prasad v. 
Ramjatan Rai, 39 Ind. Cas. 785;15 A. L. J. 544; 39 A. 
539, followed. 


Second appeal from a decree of the Sub- 


 ordinate*Judge, J aunpore, dated the 21st of 
June 1922. ` * 


- Mr. Shiva Prasad Sinha, for the Appel- 
lants. > 
Mr. H. Mushtaq Ahmad, for the Respond- 
ents. 


J UDGMENT. —In the year 1898 Sheo 
Dutt Lonia the husband of the defendant 
Musammat Munia executed a usufruetuary 
mortgage in favour of the plaintiffs’ an- 
cestor of two plots Nos. 219 and’ 221 in 
Mauza Kalyanpur in the Jaunpur District. 
The mortgagor was occupancy tenant of 
No. 219 and fixed-rate tenant of No. 221. 
After her husband’s death Musammat 
Munia relinquished No. 219 tothe zemin- 
dar and the mortgagee lost possession of 
it. The rent of No. 221 fell into arrears, 
The zemindar got it put up for sale in 
execution of a decree for those arrears 
and it has been purchased by the defend- 
_ants-appellants Ram Karan Singh and 
Har Karan Singh. The plaintiff-morteagee 
brought the present suit on the basis o£s. 68. 


of the Transfer of Property Act and of a. 


covenant contained in the mortgage for 
recovery of his mortgage-money by sale. of 
plot No. 221. His suit has been “decreed by 
the Court below and the auction-purchasers 
appeal. . 

Three pleas have been urged before me. 

1. That the arrears of rent accrued owing 
to the défault of the mortgagee himself 
and, therefore, he cannot enforce his mort- 
gage against the purchasers of the plot. 

2. That the mortgagee has not relin- 
quished possession of No. 221 and, there- . 


fore, he cannot claim to recover any part-of, 


his mortgage-money from this plot. In the 
alternative it is urged that he can only . 
recover a proportiorate part of it. 

3. That -because part. of the E 
property consisted" of an occupancy "hold- 
ing theentire mortgagei is invalid and un- 
eafsrceable. > 

The first question is a mixed question 
of. law and fact. The respondent takes a 
preliminary. objection that it is raised for 
. the first time in appeal to this Jourt. 

he Objection is correct, The plea was 
not taken in the written.statement. It is 
not to~be found in any of the eight issues | 
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i 
framed by the learned Munsif. There ig 
no discussion of it in the judg gment *of 
the Court below. Under these circum- 
stances this Court is not in a position*to 
say whether the arrears of rent were due 
to any default of the mortgagee or not, 
and ihe respondent is fully' entitled under 
the rulings of this Court and of the 
Privy Council to object to the point being 
taken for fhe first time in second appeal. 


The second plea consists of two alter- 
natives which are quite distinct from 
each other. As regards the first alterna- 
tive, where s. 68 of the Transfer of 
Property Act has become applieable the 
mere fact, that the mortgagee still retains 
possession of some part "of the hypothe- 
cated property is no ground for refus- 
ing him his: remedy for recovery of the 
mortgage-money. No authority has been 
shown to me in support of the appellants’ 
contention and if is untenable. With 
reference to the second alternative the 
learned Subordinate Judge has discussed 
at considerable length the question whe- 
ther a decree for sale or only a personal 
decree can be passed in the absence of a 
covenant to the contrary under s. 68 and has 
‘held that only a personal decree can he 
passed. He holds, however, that the ques- 
tion is not really material in the present 
-instance because there is a covenant in the 
mortgage-deed which justifies the mort- 


eSa 


‘gagee in getting a decree for sale. 


The mortgage-deed has been read to 
me and there is a covenant in it by*which 
the mortgagee is entitled in the event of 
- dispossession from the whole orany part 
of the property to recover his mortgage- 
money from any moveable or immoveable 
property belonging to the mortgagor whe- 
ther forming part of the mortgaged pro- 
perty or not. This covenant is not dis- 
puted by the appellants, but they contefid 


that ifis-not binding on them as trans- 


ferees from. the mortgagor. In support 
of this proposition they rely on Jamna 
Das v. Ram Autar Pande (1). That case 
is not, however, in point. It merely holds 
that a purchaser of the mortgaged pro- 
perty is not under a personal liability toe 
pay the mortgage-money under s. 90 
of the , Transfer of Property Act corres- 


e (1) 13 Ind. Cas. 30! -314. 63; 10 C. W. N97: 11 
M. L. T,6; 9 A. L. Je37, (1912) M. W. N. 32; 15 C° 
l J. 88; It Bom. L. R. 1; 21° M. Le. 1158 39LA 7 
(P, 0). ° > 


2 
LÀ E e 


928 


ponding to O. XXXIV, 1.6 ofthe present 
C.e P. C. A -covenant* contained in 
a. m ocu giving the mortgagee 
a *right - recover the mortgage- 
money, by 2 of the mortgaged property 
' is certainly biptiing -on any person claim- 
ing title from a mortgagor and stands 


bu 


on an entirely different footing from M. 


right to a personal decree. 

The third plea is‘that a moftgage of an 
occupancy holding is void and that the 
inclusion of this holding in the deed in- 
validates the whole transaction. If the 
mortgage had been executed after the 
passing of the Agra Tenancy Actof 1901 
there would ` have been much force in 
this plea. Under the previous law it was, 
however, held that such a mortgage was 
not absolutely void vide Rang Lal Kunwar 
v. Kishori Lal (2). In another case which 
was very similar to the one before me it 
was held by Richards, ©. J.,and Walsh, 
Jd. 
and fixed-rate holdings executed prior to 
the passing of, the Agra Tenancy Act 
could be enforced ‘by sale of the fixed- 
rate holding : 


jatan Rai (8). These two cases are decisive 


against the plea pus forward by the appel- 


3 ants. 

The T is ‘that the appeal fails. It 
is accordingly dismissed with costs in- 
cluding. in “this. Court fees on the higher 
e 

Appeal dismissed. 


(5 98 gaa. Cas. 218; 37 A. 278; 13 A. DL. 4.300. 
(3) 39 Ind. Cas. 1835; 13 A. L. j. 9H; 39 A 539. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
-No. 2431 or 1921. 
“April 11, 1924. 
— Presént:—Jdestice Sir Hugh Walmsley, Kr. 
: and Mr. Justice Muker; ji. 
.BAFAR ALI MIA--DEFENDANT No l— 
' APPELLANT * l 
f versus 
"ABDUL - RASID KHAN-—PrAmTIFF AND 
OTHERS—DEFENDANTS—IESPONDENTS.* ` 


Rajendra Prasad v. Ram- 


LI 


. and that the first 


. lessees Ramjan Ali 
' tained a Stipulation to the effect that the 


Tenancy, permanent, created bafore Trans$emo f Pro- ' 


perty Act, whether trafsferable. 

A permanent temney craated before the pains 
oê the Transfer of Property Actefor the -purposs of 
habitation, aannot be tran@ferred, when pucta build- 


ings have nob, been erected pn, the land lease ed,. and. 


E . 
e + s 
¥ * t 

e 
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the document creating the tenancy does not confer 
upoa the lessee tha right to transfer” and there is no- 
evidence of a local custom in favour of such a transfer. ` 
[p. 23, col. 1. ® 
Case-Law discussed. - 
. Appeal against a dus of the Officiat- 
ing Subordinate J udge,: Noakhalt$, dated 
the 25th June 1921, affirming that of the. 


 Munsif, Third Court, at Sudharam, dated 


* 


the 14th March 1919. 


: Dr. Sarat Chandra Basak, Babu Bipin 
Chandra Bose and Moulvi Nurul Hug, for 


-+ 


-the Appellant. 


that a mortgage of both occupancy ` 


..'- descendants is in possession, 


“Ali, that defendant 
rights of Ramian's heirs and defendant . 


Dr. Dwarka Nath Mitter and Babu Nara- | 
yan Chandra Kar, for the Respondents. 


J UDGMENT. - 

Walmsley, d.—This appeal is pre- 
ferred by the principal defendant No. 1. It 
arises from a suit instituted for the purpose 
of recovering possession of a piece of land 
within the Municipal limits of Noakhali. © 

The plaintiffs case is that his  pre- 
decessor-in-interest Mahommed  Israil, as 
owner of the superior interest, described 
as raiyati interest, created an osat raiyati 
in respect’ of the land in favour of Ramjan 
Ali and Asraf Ali in the vear 1287; that 
defendants Nos. 2 to 6 are ‘the descendants 
of Ramjan, and defendant No. 7 of Asraf 
No. L bought the 


No, 8 the rights of Asraf’s heir, that 
defendants Nos. 2 to 8 havé abandoned 
defendant, now the 
appellant, tha purchaser from. Ramjan’s 
The plaintiff 
further. alleges that the osat ratyali was 
created for ‘the purpose of habitation, and 
that the kabuliyat executed by the original 
and Asraf Ali óon- 


lesseas should not have the right ‘of trans-- 
fer. He also says that there i is.no local 
custom sanctioning transferability of such 
interésts. On ‘the “double ground that thé 
original lease forbade’ transfers, and that 
there is no. local custom. in defendant's 
favour, he seeks to recoger khas possession. 


` Both the Courts below have decreed the | 
- plaintiff's suit. 


Their finding in regard to thie plaintiff's 
interest has not been challenged before us. 


"Thé only question for- decisions whether 


the interest created in favour of Ramjan 
.Ali and Asraf could be transferred by 
sale. 

It is sneda that the kabuliyat exe- 
cuted. by Ramjan-Ali and Asraf Ali was 


e 
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executed befote either the Transfer of Pro- 


perty Actor the Bengal Tenancy Act came 


int® force. 


So far as the stipulation against transfer. 


is concerned defective drafting makes, it 
impossible for the landlord to succeed 
merely on the basis of that stipulation 
because the document did not go on to give 
the landlord’the right of re-entry in "the 
event of a transfer. 

The position then is this. By the terms 
of the kabuliyat the tenancy was meant 
to be heritable, and it has in fact passed 
from father to son. It was also created 
for the purpose of habitation, and has, 
apparently, been used” for that . purpose, 
There is no suggestion, however, that any 
pucca buildings have been erected on the 
land. The document creating the tenancy 
did not confer upon the lessees the right 
of transfer, and the defendant has not 
proved, any local custom in favour of the 
. right to transfer. On the contrary such 
evidence as there isis against the defend- 
ant, for a judgment of this Court in 
Second Appeal No. 21920f 1917 has been 
put in to show that a custom against 
transfer has been recognised in regard 
to a tenancy just: outside the Municipal 
limits. 

The question for our decision, therefore, 
is whether a permanent tenancy created 
- before the passing cf the Transfer of 
Property Act, for the purpose of habita- 


tion can be transferred, when pucca build- 


ings have not been erecied on the land 


leased, when the document creating the 


tenancy does not confer upon the lessee 
the right to transfer and when there is no 
evidence of a local custom in favour of such 
à transfer. - 

The Courts below have answered .the 
question in the negative and 1 think 
righly. 

It is true that there is a kaa aii 8 
remark by Sir Barnes’ Peacock, C. d., 
the case of Beni Madhab Bamcrj jee v. Jai 
Krishna Mookerjee MI), but it was really an 
obiter dictum, for the ratio decidendi of that 
cage. was the existence of a local custom 
in tavour of transfer and there was the 
further fact that the landlord had allowed 
pucca buildings ‘to be erected. ln the 
` abortive reference to a Full Bench made 
by Rampini, J., in the case of Nabu Mondul 
. Y. Cholim Mullik (2), the learned Judge 

Li R.495; 7 B. L. R. 152.. 

t 25 C, 896; 13. Ind’ Dec, (x. B) 984, 


lah 


. 1 ' ra (7 i ` } * "EI 1 
SAFAR ALI MIA V. ABDUL RASID KHAN. 


.narily transferable. 


‘of the particular 


* (3) 7 0.1.2. 309. 
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gave a lengthy-review of the authorities 
on the. subject, The same Judge was a 
member of the Bench which decided jhe 
case of Hanuman Prasad Singh v. Deo 
Charan Singh (3) and the finding was that 


‘tenancies created before the passing of 


Act for the 
were not ordi- 
The same view was 
taken by Maclean, C. J., and Mitra, d., 
in 8. A. Nos. 339, 448 to 450 of 1903, 
decided on 3rd April 1905. This view 
has also been taken by the Patna Court 
in the case of Ambica Prosad Singh 


the. Transfer of Property 
purpose of habitation 


v. Baldeo Lal (4) and it has been expressed 
‘still more recently by a Bench of this 


Court in the case of Sulin Mohan Banerji 
v. Raj Krishna Ghosh (5). It appears to 
me, therefore, that the principle to which 
the Courts below have given effect is well- 
established. 

Accordingly T hold that this appeal must 
be dismissed with eosts. 

Mukerji, J.—There is unquestionably 
a certain amount of conflict of judicial 
opinion as to whether tenancies of non- 
agricultural or homestead lands created 
before the Transfer of Property Act are 
transferable or not, but this diversity is 
attributable to the differing circumstances 
eases in which such 
opinion hag been pronounced. Cases in 
which the land was used for agriculiural 
purposes, or in which the tenancy, though , 
for residential purposes, was a yeayly one, 
or in which the tenant was a tenant-at- 


‘will afford us little help, The question, 


however, being as to what was the law as 
to transfer ability or otherwise of a tenancy 
in respect of homestead land as it stood 
before the Transfer of Property Act came 
into existence, the statement of the said 
law as contained in the decisions of learfyed 
Judges would help usin the investigation, 
An examination of the authorities would 
show that the tendency of these decisions 
has been to establish that with regard to 
tenancies of homestead land created befote 
the Transfer. ef Propérty Aot, in the 
absence of a custom to the contrar y, these 
tenancies were non-transferable. . 

„Tke correctness of the dictum of Sir 


= 
°. e 
(4) 36 Ind. Cas, 120 20 C, W. N. 1113; 1 P. L. 2. 
253; 2 P. I. W. 417. Ne. : 


z 60 Ind, Cas,.826; 3300, L. J, 193; 95 C, W.N, 


420 | - 


^90 - 
"Barnes Peacock, C. J.,. in the case of 
Beni Madhab Banerjee v. Jai ‘Krishna 
Meokérjee (1), a dictum which was quoted 
with approval by Ainslie, J., in the case 
of Durga Prasad Misser v. Brindaban 
Sookul (6) hag’ been doubted in later deci- 
sions. See the reference and judgment 
of Rampini, J., in Nabu Mondul v. Chalim 
Mullik (2), where the previous authorities 
-were fully reviewed. That learned Judge 
at page 907* of the report observed. as 
follows:— Anyhow, there was no law, before 
the passing of the Transfer of Property 
Act which made a-lease of homestead 
land transferable otherwise than by cus- 
tom.” -In the case of Hari Nath Karma- 
kar v. Raj Chandra, Karmákar (7), Rampini, 
- J., observed, in spite of the broad pro- 
position of Sir Barnes Peacock, C. J. 
referred to above that the effect of the deci- 
sion inthe case of Beng Madhab Banerjee 
v. Jai Kirshan Mookerjee (1) was to lay down 
that previous to the passing of the 'lrans- 
fer of Property Act non-agricultural lands 


might or might not have been assignable. 


In the case of Madhab Chandra Pal v. 
Bejoy Chand Mahatab (8) in .which the 
tenancy was in.respect ofa tank and a small 
piece of bastu land, Rampini and Wilkins, 
JJ., observed as follows:—“On the contrary, 
we think that before the Transfer of Pro- 
perty Act was passed there was no 
distinction drawn between agricultural and 
non-agricultural tenancies.” ‘The cases of 
Madhu Sudan Sen v. Kamini Kania Sen 
(9, Ram Charan Naskar v. Hart Charan 
Guha (10) need not be discussed as they re- 
lated to yearly tenancies, nor the case of 
Hiramoti Daésya v. Annoda Prosad, Ghose 
(11) in which the finding of fact was that the 
tenancy was of a non-permanent character. 
In the case of Hanuman Prasad Singh v. 
Dee Charan Singh (3), Rampiniand Par- 


giter, JJ., observed at page 311 of the re-. 
port as follows:—"As for the second plea, 


the learned Pleader for the respondent relies 
upon the cases of Beni Madhab Banerjee v. 
Jai Krishna Mookerjee (V) and Durga Pra- 
sad Misser. v. Brindaban Sookul (6). It is 
unnecessary to say much with regard to 
those cases, because they have been consider- 
edand diseussed and distinguished in the 


6) 15 W. R. 274; *7 B. Le R. 139. 
7) 2 0. W. N. 122..* 


8) 40, W. N. gii e GE NN 
(9). 32 C. 1023; 9.0. W. X. 898 - 
s n) 7:0. I.J. 100... s es 

11) 7 COLI. 53. | < | 
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case of Nabu Mondul v. Chotim Mullik (2). 


It is pointed out in this case that the ratio 
decidendà of the two former cases was that 


.in them there was proof of a custom of 


transferability. This case of Nabu Mondul 
v. Cholim Mullik (2) has been followed in 
another case, namely, thateof Hari Nath 
Karmakar v; Raj Chandra Karmakar (7) 
and the learned Pleader for the respondént 
has not shown us any reason why.we should 
not follow it as has frequently-been done.” 
In S. A. Nos. 339, 448, 449 and 450 
of 1903, decided on the 3rd April 1905, 
Mitra, J., observed “it is well-known that in 
this country before that Act, (meaning the 
Transfer of Propefty Act) came into opera- 
tion, no tenancy, whether of homestead or . 
agricultural lands, was transferable except 
by custom or usage." In Ambica Prosad 
Singh v. Baldeo Lal (4), Mullick and Kings- 
ford, JJ.; held that “With regard to tenancies . 
of homestead land created before the Trans- 
fer of Property Act, the tendency of these, 
decisions has been to establish that in 
the absence of evidenee to the contrary, 
the burden of proof being upon the tenant, 
these tenancies were non-transferable" and 
that the only exception to the above rule is 
when there has been an erection of pucca 
buildings or a standing by on the part of 


: the landlord while the tenant. spends a large 


sum of money upon the land. The same 
view is emphasised in the case of Sulin: 
Mohan Banerjee v. Raj Krishna Ghosh (5), . 
and a distinction is made between tenancies 
of homestead land and those for the purpose 
of residence, in the sense of living upon 
the land—tenancies for which purpose may 
be assignable if there is evidence of pucca 


.buildings or substantial structures having 


been erected or large sums of money having 


been spent with the landlord ‘standing by 


as was the case in some of the cases referred 
to above. ; l à 

“In the present case none of the excep- 
tional cireumstances having been found or 
proved the view taken by the learned Sub- 
ordinate Judge seem? to be right and f, 
therefore, agree that the appeal must be dis- 
missed with costs. . dub 


* ` * . ^ 
Z K, Appeal dismissed. ` 
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CALCUTTA HIGH COURT. 
Incomg-Tax REFERENCE No. 5 or 1923. 

° January 8, 1924, 
Present;—Mr. Justice Rankin and 
. Mr. Justice Page. < 
Raja PROBHAT CHANDRA BARUA— 
ASSESSEE—APPLIOANT 


Versus 


EMPEROR-—O»rosiTE PARTY. 

Income Tax Act (XI of 1922), ss. 2, L'(8) (viii), 
5, 6, 12—Permanentily settled estate—Income from 
pasturage, if “agricultural 4ncome" —Income from 
Jfisheries—Sthaljat, if assessable— Permanent Settle- 


ment Regulation (I of 1793), construction of-—Fiscal , 


Statules, construction of —Presumption against double 
taxation—Letiers Patent (Cal.), cls. 16, 36-—Refcrence 
under Income Tax Act—Judges differing in opinion 
— Procedure. $ 


Per Curiam.—Income from pasturage being derived | 


from fees realised from graśiers who graze their 
cattle in the forest areas and waste. lands, comes 
within the Exemption given by sub-section (8), 
cl. (viii) to s. 4 of the Income Tax Act to "agricultural 
income" as defined by's. 2, sub-s. ¢l), cl (a) of the 
Act.’ [p. 47, col. 1.] 

A case stated in accordance with the Income Tax 
Act is dealt with as being theoretically speaking, 
a kind of appeal such as is contemplated by cl. 16 
of the Letters Patent. The jurisdiction to be 
exercised is in no way related to the Code of Civil 
Procedure and the. procedure in case of difference 
of opinion would , be governed by cl. 36 of the 
Letters Patent and the opinion of the Senior Judge 
would prevail. [p. 47, col; 24 x 

Birendra Kishore Manikya v. Secretary of State 
for India, 61 Ind. Cas. 112; 48 OC. 766 at p. 777, 25 
O. W. N. 80; 32 O. L.J. 433 and Bhaidas Shivdas 
v. Bai Gulab, 60 Ind. Cas. 822: 45 B. 718; 40 M. L. J. 
519; 25 OC. W. N. 605; 33 C.L. J. 488; 19 A. L. J. 
409; 23 Bom. L. R..623; 3 U.P. L. R. (P. O) 22; 14 
L. W.7; (1921) M. W. N. 408; 29 M. L. T. 350; 48 I. 
A. 181 (P. C), referred to. d 

Per Rankin, J.—1n construing a fiscal Statute the 
.Court has no concern with disputable questions of 
distributive justice, as the Legislature cannot be 
supposed to have left the question of equality or 
fairness in taxation to any decision save its own. 
[p. 32, col. 2; p. 33, col. 1.] ! 

In the construction of a modern Statute there is no 
legal presumption of a -general character against 
"double taxation" in any wider sense. [p. 33, col. 1.] 


Manindra Chandra Nandi v. Secretary of State 
for India in Council, 34 O. 257 at 
148 and Carrv. Fowle, (1893) 1 Q. B. 251; 62 L.J. Q. 
177; 5 R. 163; 68 L, T. 123; 41 W. R. 365; 57 J. P. 136, 
dissented from. . 5 
Tbe. Permanent Settlement Regulation must be 
construed asan enactment. There is no principle of 
unrestricted application which determines its con- 
struction. . [p. 33, col. 2.] 


Secretary tothe Chief Commissioner of the Income 
Tax, Madras v. Zemindar of Singampathi, 10 Ind. Cas. 
504; 45 M. 518 at pp. 526, 597; 15 L. W, 496; (1922) M. 
W. N. 353; 31 M. L. T. 21; (1929) A. I R. (M.) 395 
and Associated Newspapers Limited v. City of London 
Corporation, (1916) 2 A. O. 429; 854, J. K. B. 1786; 115 
TL. T. 419; 80 J. P. 385; 14 L. G. R, 1027; 60 S. J. 691; 
$2 T. L. R. 700, distinguished. 

' Attorney-General v, Hester Corporation 80 


p.287; 5O. L.J., 
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L: JK. B. 636; 1 ,K. B. 1095; 101 L. T. 912; 75 5. 
P. 280; 27 T. L. R. 249, referred to. 

When the Legislature has given its attention to 
a separate subject and made provision for it*the 
presumption is that a subsequent general enactment 
is not intended to interfere with {he special provision 
unless if manifests the intention &ery clearly. Each 
enactment must be construed in that respect eccard- 
ing to its own subject-matter and its own terms, 
[p. 39, col. 1.] 

Barker v. Egger, (1898) A. C. 748 at p. 754: 67 L. 
J. D..C. 115; 79 L. T. 151, relied on. 

The provision made- by section 2 of the Income 
Tax Act is not made in such complete abstrection 
from the facts of the Permanent Settlement as to 
explain, despile the language of sections 4 and 5, 
the absence of an express mention of income derived 
from hereditaments permanently settled among the 
classes of incóme to which the Act shall not apply; 
or as to leave open the inference that the language 


‘of the Permanent Settlement Regulation is to bean 


independent test of liability. [p. 38, col. 1] 
- Income derived from a fishery is not "rent or 
revenue derived from land which is used for 
agricultural purposes” and is not exempt as such 
even when ihe [fisheries are. comprised in a perma- 
nently settled estate. [p. 39, col. 2.] 
Umed Rasul Shaha Fakir v. Anath Bandhu Chow- 
dhury, 28 C. 637 at p. 6389; 6 C. W. N. 128, referred 10. 
Sthaljat or rent received for the use of land for 
stacking timber is liable to assessment of inccme tux, 


'[p. 39, col. 2; p. 40, col. 1:] 


Per Page, J.—No new or additional public demand 
or assessment to taxation except such as is made 
pursuant to authority granted by the Legislature 
can lawfully be charged upon lands which fom 
part of a permanently settled estate. Any such 
assessment or demand is wholly illegal or invalid, 
[p. 42,, cols. 1 & 2.] 

Secretary of State for India in Council v. 
Fahamidannissa Begum, 17 C. 590; 17 I. A. 40, 5 
Sar. P. C. J. 391; 8 Ind. Dec. (Nn. s.) 933 (P.C. 
Maharaja  Jagadindra Nath Roy v. Seeretary of 
State for India in Council, 30 C. 291; 7 @ W. N. 
193; 30 I. A. 44; 5 Bom. L. R. 1; 8 Sar. P.C. J. 
412 Ite Secretary of State for India in Council 
v. Maharaja ofcBurdwan, 67 Ind. Cas. 835; 49 0, 
103 at p: 115; 35 C. Le J. 92; 42 M. L.J. 61; 4 U.P 
L. R. (P. C) 1; 26 C. W. N. 619; 
(P.O): 8 (P. 0) 


(1922) A. LR. 
and Secretary to the Chief Commis- 


_sioner of the Income Tax, Madras v. Zemindar of 


Singampathi, 70 Ind. Cas. 504; 45 M. 518 at pp. 526, 
527; 15 L., W. 496; (1922) M. W. N. 353; 3l ML. 


T. 21; (1992) A. L R. (M) 325, referred to. . 


In the construction of Statutes one must not con- 
strue the words so as to take away the rights which 
already existed before tho Statute e was passed 
unless there are plain words which indicate that 
such was the: intention of the Legislature. [p. 44, 


‘col. 1.) 


: Associated Newspapers Limited v. City of London 
Corpordtion, (1916) 2 A. ©. 429; 85 L.J. K. B. 
1786; 115 L. T. 419; 80 J. P. 395; 14 L. G. R. 1097;* 

60. S. J. 694; 32 T.L. R. 700, Pole-Crew aud St. ` 
Levan v. Craddock, (1920) 3 K. D. 109; 89 L.J. K. 
B. 507; 193. L. T. 309» 36* T. I R. 447, Seward v, 
Vera Gruz, (1885) 10 ASO. 59 at p* 68; 54 L. J, P. 9: 52 
L.T. 474; 33 W. R. 477; a Asp. Me C. 386; 49 J.P, 
324, In re Cuno, Magsfield v. Mansfield, (1889) 4 
Ch. D. 12*at p. 17; 62 L. T$ 15, Irrawaddy Flotillo 
Company v. Bagwandas, lg LA. $121; 1840. 020; 15 
Ind, Jui, 409 & 942; 9 Ind, Deg, Qr 8.) “413, (P, C, 


e * * 
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- Sunder Mull v. Ludhuram Kalu Ram, 83 Ind. Cas. 
- “757% 50 O. 667, (1924) A. I. R. (C.F 240, Dike of Argyll 
(YN. Commissioners. of Inland Revenue, (1914) 109 L. T. 
8934.30 T. L. R. 48, Garnett v. Bradley, (1879) 3 App. 
Oas. 944 at p. 967; 48 L. J. Ex. 186; 39 L. T. 261; .26 
W. R. 698, Hawkins v. Gather cole, (1855) 6 De. G. Mac. 
'&G.l; 24 L. F. C 7332; 3 Eq. R. 348; 1 Jur. (N. 8.) 
481; 3 W.R. 194; 43 E. R. 1129; 106 R.R. l, In re 
Finance Act, 1894 and Studdert, (1900) 2 Ir. R. 400; 
'5 Ir. L. R. 441 and Partington v. Attorney- General, 
(1869) 4 H. L. -100 at p. 122; 38 L. J. Ex. 205; 21 L. T. 
370, referred to.. 


Income derived from fisheries and from land ded 
-for stacking timber, which accrues from permanently 
' settled anes cannot be lawfully charged with i income 
: tax. [p. 46, col. 


2. | | 
Manindra Chandra Nandi v. Secretary of State 


for India in Council, 34 C. 257 at p. 287; 5 O.L. 
J. 148, Manindra Chandra Nandi v. Secretary of 
State for Ind, 9 Ind. Cas. 311; 38 O. 372; 15 O. 
"WW.N.201; 8 AL. J. 140; 13 C. L.J. 124; 9 M. L. 
T, 198; 13 Bom. L R. 82; 21 M. L. J. 
. 2 M. W.N.53; 38 L A. 31 (P. C), In the matter 
of Jyott Prasad Singh Deo, 60 Ind Gas. 357; 6 P. L. 
J. 62; 2 P.L. T. 188; (1991) Pat. 8l, Umed Rasul 
Shaha Fakir v.: Anath Banéhu Chowdhury, 28 C. 
637 at p. 639; 6 C. W. N. 128, Secretary of State 
For India v. ‘Karuna Kanta Chowdhury, 35 C. 82; 
11 €. W. N. 1053; 6 C.L. J. 342 and Birendra Kishore 
Manikya v. Secr etury of State for India, 61 Ind. Cas. 
112; 48 C. 766 at p. 777; 25 C. W. N. 80; 32 C. L. J. 
433, distinguished. | 


Reference made by is Commissioner of 
Income Tax, Assam. 


. Mr. B: Chakrabutty -and Babu. “Mohini 
Mohan Chakrabütty, for the Applicant. 
Babus , Dwarka Nath Chakrabutty (Senior 
Government Pleader) and Surendra Nath 
Guha (Junior Government react) for the 


Conon Party: 


J UDGMENT. 

Rankin, d.—lhisis a Reference made 
by the Commissioner of Income’ Tax, 
Assam, under s. 66, sub-s. (2) of the Indian 
Income Tax Act (XI of 1922) for the opinion 
of&he Court. 
.tibn is stated thus:— 

- Whether the following TT of income 
derived from permanently settled - estates 
are liable’ to Income Tax:— 

e (1) Income from fisheries. 


(2). Income from. land used for stackin 5 


imber. 

(3) Income from "s 

The question as 
pasturage is not now, in dispute, and I 
agree, with the* Commissioner “and | the 
learned Vakil who appeats fox the Crown 
“in thinking it.to be reagpnably plain that 
income “from vastdrage is "derived. from 
Jand, whieh js üsed*for agr icultural . pur: 


* . 


e 7 r 
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the Indian Income Tax Act, 


365; (1911). withstanding “the wide language of ss. 4 


The question for. determina- 


‘construction of a Statute; 
regards income from ' 


tt 


poses; and is, therefore, in € case of a per- 
manently settled estate, 
emption given by s. 4, sub-s. (3), cl. (viis) of 
the Act to “agricultural income" as defined 
by s. 2, sub-s. . (2), cl. (a). In the. circum- 


‘stance that such income. is derived from 


fees realised from grasiers who graze their 
cattle in the forest areas ahd waste lands 


‘there is nothing to render inapplicable - “the 


definition of “agricultural income” contain- 


ed in-el. (a). e ou 


Lal 


As regards both of the other classes of -- 
income above mentioned, learned Counsel 


for the Assessee has contended that .in-> 
dependently of aay exemption given -by 
and not- 


and 6 which are the charging sections and 


‘of s.12 the -Assessee as the holder of 
a permanently settled estate is entitled 
‘to be considered as outside the scope of 


“the Act as regards all forms of income 
derived from his estate. This contention 
is grounded upon the language of solemn 
promise employed in more than one of 
the Articles of Regulation I of 1793. It is 
not suggested that an Act. of the Indian 
Legislature can be regarded as, invalid 'in 
so ‘far. as it is shown. to revoke or curtail 
the declarations contained in the Regula- 
tion. But itis contended that in the cir 
cumstances the Indian Income Tax Act 
must be approached with a strong pre- 
sumption against double taxation and 
against any intention. on the: part of the . 
Legislature to revoke by implication historic 
and- explicit promises. > Accordingly, it.is 
said, mere wide and general language in 


the charging section—‘‘all income profits 


or gains as described or compromised 
in s. 6 from whatever source derived, 
accruing or arising or received in British 
India"—is not enough, particularly, if-it 


-is found that in praetice revenue derivéd 
from permanently settled estates has. not. 


been assessed to income-tax. 


So put; ‘the case for the Assessee must te 
regarded as an argument upon the proper 
and. must, be ` 
determined as such upon purely judicial 
considerations, In construing 4 fiscal ' 
Statute the -Court has no concern with.. 
disputable questions of distributive justice 
—this upon the. plainest ground, that by 
very-strong présumption the Legislature 


has not intended, that question of- sawahi 


* 
* 
^ 


"feri. 6 1984], 


within the ex- 
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- Or fairness in taxation should be left to 
any decision sate its owh.  ' "s 
Two mattersmay first be dealt with and 
put aside, EE : < 
. Some reférence was made at. the Bar to 
_ the practise of the Revenue Authorities 
since 1886 as regards fisheries in perma- 
nently settled ,estates but there is no 
agreement as to whát-that practiee—if: there 
be a praetióe—has been. Assuming that it 
would have been open to us to place some 
degree of reliance upon an interpretation 
settled by practice as contemporanea ex- 
positio we are in fact without any such 
assistance. T ; 
Some reference was also made to what 
has been. called a "predümption against 
double taxation.” In Manindra Chandra 
Nandi v. Secretary of State for India in 
Council (1) royalties from a coal mine’ were 


held liable both to cess under’ the Gess. 


Act 1880 and to income tax under the Act 
of 1886 but it was gaid that “it may be 
conceded that Courts 'always look with 
disfavour upon double taxation and Statutes 
will be construed, if possible, to avoid 
double taxes." "Reference was made to 
certain dicta of American Courts and to 
the English case of Carr v, Fowle (2). 
But the only observation in this case 
was to the effect that the Statute presum- 
ably did not intend that a viear should in 
effect pay the same tax (land tax) twice on 
the same hereditament. This is. plain 
enough. Thus the income tax is one tax 
and income assessed under one Schedule 
cannot be assessed all over.-again under 


‘another, "That there is any légal presump- | 
tion of a general character against "double 


taxation" in any wider sense -is a proposi- 
tion to which I. respectfully demur as a 
principle for the construction of a modern 
Statute. In Manindra Chandra Namdi v. 
Secretary of State for India in Council (1) 
it did not avail to cut down clear, though 
absolutely general larfguage. 


We: have first then to examine Regu- 


.letion I of 1793 as æ statutory exemption 
from future taxes. The particular sanad 
of dhe predecessors-in-title of.the present 
asseSsee is not before us” and the case 
was argued at the Bar on the basis of 
this Regulation: In Secretary to the Chief 
. Commissioner of the. Income Tax, Madras 


(1) 34 O..957 at p. 287; 5 C. Le J. 148. ^ 

e (1893) 1 Q. B. 251; 62 ls. J Q.B. 17755 5 R 
. 163; 08 L. T. 123; 41 W. R. 365; 57 J. P. 136, 
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London Corporation (4). 


earlier in that year. 
as an enactment and given full effect 


‘fers 
. perpetuity or, limits the public demand 


(1929) A. L R. M.) 328 


33 

v. Zemindar of Singampatit (3), cited Ly 
learned Counsel for the assessee the sanad 
and the Regulation (Madras Regulatiozi 
XXV of 1802) were read together, -and 
were construed to contain an  explieit 
exemption applieable to taxes which might 
be imposed thereafter as well as to taxes 
in force at the time. In. reaching this 
conclusion the Full Bench of the Madras 
High -Court eput much reliance on the 
decision of the House of Lords in a 
rating case arising in the City of London 
‘Associated Newspapers Limited v. City of 
There the actual 
decision was that a Statute which vested 
in the owners “free from all taxes and 
assessment whatsoever’ certain land re- 
claimed from the river Thames partly at 
the owners' expense imported an exemp- 
tion from local taxes and assessments only 
but from all these whether existing or 
theréafter to be jmposed. That it was 
confined to local taxes only was collected 


from the context and purpose with which 


the phrase was introduced. That it em- 
braced future as well as existing taxes 
was held upon the natural meaning of the 
words. ” i 

The Permanent Settlement Regulation 
of 1793 was intended as an enactment of 
certain articles of a proclamation made 
It must be construed 


but it is another question whether there 


is any principle of unrestricted applica- 


tion which determines its construction, 
From the decision’ of the House of *Lords 
one may well collect that there is not. 


The basis of the Permanent Settlement is 


best disclosed by the opening words of 
Regulation XIX. of 1793: “By the ancient law 


of the country the ruling power is entitled 


to & certain proportion of the produce 
of every bigha of land......... unless it trans 
its right thereto for a term or ‘in 


upon the whole of.the lands „belonging 
to an individual, leaving him to appro- 
priate to his oin use the difference be- 
tween the vglue of such proportion of 


the produce and the sum payable to the 
i publie. «ss ici ees m ' o 


: ; 
Q 70 Jnd. Cas. 504, 45 M. 518 at pp. 526, 527; 15 
L: W.. 496; (1992) M. W. N. 388; 31 M. L.T. 21; 


(4) (1916) 2 A. C. 429; 85 L.J.'K. B. 1766; 115 


L. T. £19 80J. P. 995; He L. G, R. 1027; 60 S. P 
.694L32T.L. R700. os 


0 


wW —-. e 
4 
^Next, the sixth Article of Regulation I 


“af 1793: "From the earliest times until 
the present period the public assessment 


upon, the land has never been fixed, but 


that, according to established “usage ‘and 
custom, the rulers of these provinces have 
from time tc time demanded -an increase 
of assessment from the proprietors of land." 
' Again: "The property in the soil was 
never before formally deckared to” be 
vested in the landholders, nor--were they 
allowed to transfer such rights as they 
did possess, or raise money upon the 
credit of their tenures, without the pre- 
. vious sanction of Government" (Regular: 
tion IT of 1793, s. 1). E 
' “As being the two fundamental measures 
. essential to the attainment of it (improve- 
ment of agriculture) the property in the 
Boll has been declared to be vested in the 
landholders and the revenue payable to 
' Government ' from eaeh estate bas been 
E for ever.” (Regulation II of 1798, 
S. 1). 
» The Regulations themselves thus show 
‘the historical setting of the language 
they employ. They show: that the usual 
amount which went to Government ‘in 
the past had been some 10/llths of the 
net produce or rents. They show the 
status of zemindar solidifying from that 
of officer of State to that of proprietor of 
lands and the notion of rent emerging 
from the notion of land revenue. 
. ‘The phrases used by . the Permanent 
‘Settlgment Regulation are “the limitation 
‘of the public demand* upon: the lands:" 
“to declare the- jama which has been or 
"may be assessed upon these -lands fixed 
for ever:" "they and their heirs will be 
allowed to hold these estates: at such 
assessment for ever: "Zemindárs, etc. are 
to consider these orders fixing- the amount 
oP the assessment as irrevócable and not 
liable to any alteration by any persons 
whom the Court of Directors may here- 
-after appoint to the administration of 
` their affairs in this country:” "they will 
&njoy excusively the fruits’of their own 
good managenieht and *imdustry:" “no 
demand will ever be made upon them 
“by the present or any future Govern- 
ment for an augmentation of the public 
assessment in onsequence ofe the im- 
“provement of "their respective estates.” 
The width and depth gi these phrases 
‘may befurther gawged from the savings 
in the ,severth, Article which leaves it 


ł 


` purpose of a yield ‘of income tax, 
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open to the Governor-General-in-Couneil 
to enact „Regulations Ífor' the welfare of 
the cultivators and.óthers; to re-establish 
sair collections or other internal duties ; 
and “to resume Police grants or allowances. 

Upon these materials it will suffice for . 
my present purpose to notice two things. 
If we put aside satr oreinternal duties; 
and suppose that the: Government bad— 
say in 1798—imposed ‘upon zemindars a 
new tax in respect of their estates with a 
new name and upon a new excuse, this 
would plainly have contradicted the true 
intent and meaning of the promises of 
1798. The practice of inventing new 
excuses for new imposts was not .an 
unknown feature of Oriental history in 
1793 and the zemindars both as agents 
and aspatients may be taken with great 
certainty to have had it well in mind. 
But, secondly, the true intendment of 
the Permanent Settlement is,. trenched 
upon by the imposition of further taxes 
in respect of any part of a settled estate 
upon any tenure-holder, tenant or other 
person under the zemindar just as much 
as by taxes levied directly on the zemin- 
dar. I hold it plain on the face of the 
Regulations. that if in 1796 Government 
had further assessed the lands it could not 


‘have claimed to be keeping its bargain 


merely because the cultivator or depend- 
ent tenure-holder, contrary to all usage, 
was to be assessed directly. The patnidar 
who had taken his estate on the fcoting 


-of Regulation I would have had ‘as great 
‘a grievance as the zemindar. l 


We have, therefore, to see whether the 
stipulations of 1793 so understood are 


-intended to stand side by side with the 


provisions of the Income Tax Acts on 
the footing that the more modern Statutes 
are to be read as. silently excluding from 
their operation all cases which ceme 
within the terms of the old legislation. 
If so, it must.be conceded that for the 
and 
whether extensively, or intensively cqn- 
sidered, a wide area has been completely 
sterilized: also that if the Court has by 
interpretation to cut down the woufs of 
the Income. Tax Act so as to make them. 
square with language and ideas of 1793, 
many large and important questions ‘at 
once emerge. p 


The question being ene of construc- 


tion, there is «isk of error in putting 


Regulation I of 1798 side -by side with the. 
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-Tndian Income Tar Act’ of -1866- without 
attention to events which separate them. 


It iseat least desirable to see how the. 


. Legislature has interpreted or observed 
the- “fixity, of public demand”: promised 
- in 1793. ,That-it has freely legislated so 
‘as to prevent zemindars from exacting 
excessive rents, imposing -illegal cesses, 


imposing. undesirable conditions of ten- 


‘ancy, eyicting .tenants for. inadequate 


-reason, and -so forth, is no more than an . 


‘exercise of the power expressly reserved 
by the Regulation. The Bengal Act X 
"of 1859 and. the "Bengal -Tenancy Act 
-of 1858 represent this exercise of power. 
: But the. Income Tax -Att of 1860 and 
“the Cess Acts are ofa different character, 


and more instructive for the present 
“purpose, - ` l | 
-^ That Act XXXII of 1860 imposed upon 


owners of permanently settled estates as 
Well as of other estates a tar of 3 per cent. 
. upon the annual value, admits of.no doubt 
Whatsoever. .It further imposed a tax of 
J pre cent. for roads, canals and .other 
. reproductive public works. This was done 
- without purporting to revoke or repeal 
any part of Regulation I of 1793. The 
language is “Schedule 1: For and in 
respect of the property in, and profits 
arising from, .all- lands: and houses in 
India.” The rules under Schedule I-are 
given in Part VII. of the Act. They pro- 
vide that holders oflands paying revenue 
to, Government not under .any Permanent 
. Settlement may treat as their - annual 
profits a sum ‘equal to one-third of the 
‘revenue payable but that all persons in 
‘receipt of any rents or profits of any 
other lands whether paying revenue to 
. Goverhment or’ not shall be chargeable 
‘on. the. actual amount of. such profits. 
- Thus the policy of the Statute was to be 
-comparatively lenient to proprietors of 
estates paying, a revenue that was sub- 
ject to revision bute to treat proprietors 


» of. permanently settled estates. as people ` 


wifo ought to be. made to pay in full. 
‘Fhe exemption for the actual’ cultivator 
of. lands was limited to those whose land 
was worth less than Rs. 600 per annum 


(s; 130). This Act was for five years 


. only and may. be regarded as an emergency 


measure. There is no presumption, nor 
-indeed is it true thatthe same policy was 
continued when twenty -years later, the 
income tax as.we now have it, was. in- 


.tyoduced as a permanency., If, however, _ 


e. 
s 


| ` a . 
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-or Part -1V of this . Act. 


-provisiens requirin 
_egtate or tenure to lodge a return refer 


- $8 


conclusions.are to.be diawn from the bare e 
fact that in later legislation there is nó 
express repeal of these provisions of Regu- 


_lation I of 1793. which are relied on as af 
exemption from all future, taxation the 
.trame and manner of the Statute are con- 
. ducive to caution. . 


Again.in the Income Tax Act of 1872 
(VII of 1872) ‘an Act for imposing duties 
on income arising from offices, property, 
professions and trades" to be in force. for 
one year only—we find the duties charged 


on offices (Part II), profits of companies 


(Part IID, interest on Government securi- 
ties (Part IV), and then upon all incomes 


.of Rs. 1,000 per.annum or upwards not 


Part II, Part III 
By s. 2l: 
"Owners of lands or houses occupying the 
same shallbe chargeablein respect of the 
annual value thereofat nine-tenths of the 
full rent ‘at which such lands or houses 
are. worth to be let for the year. 
'."'The Local Government may with the 


chargeable under 


_sanction of the Governor-General-in-Council 


prescribe for the whole or any part of the 
territories subject to such Local Govern- 


.ment special rules for the assessment of 


incomes derived from land at an amount 
bearing a fixéd proportion to the revenue 
assessed. thereon. 

“All. such. rules shall be published in 
the Local Official Gazette and shall there- 


. upon have the force of law." 


|. We may trace somewhat further in this 
permanently. settled province the uty 
levied .for roads and.‘public works. Bengal 


„Acts imposing Read Cess (Act. X of 1871) 
_and Public Works Cess (Act IT of 1877) are 


represented now by the Cess Act of 1880 
(Bengal Act IX of 1880). Theframe of this 
enactment is to impose these cesses on 
“all -immoveable property." They may 
not..be levied at a rate exceeding in each 
-case 3 per cent..and they are to be assessed 
‘on.the annual value of lands and, on the 
annual net profits from mines, quarries anc 
other immoveable property. No one sup-o 


“poses .that there, is any -exemption for 
‘lands because they are permanently settled. 
"As & matter. of construction, why not? 


There are no.express words cancelling 
any part, of Regulajion.I of 1793 but the 
; the folder of an 


one te «the definifion pi "estate" which 
word is to mean (inter alia) “land inelud- 
ed under one . entry” in. the general 
j l NS ; 

e. ° 0 
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* , registers of revenue. paying lands." So 


far as I have observed it is only incident- 
eally that the distinction between Per- 
manent and Temporary - Settlement- -is 
referred to. In, section 27 when, the 
‘revenue or fent of a small estate is under 
‘Rs. 100 the Collector may summarily 
determine the annual value-to be a sum 


‘not exceeding three times the revenue 
‘ina permanently settled: estate, and not 


exceeding twice the revenue in a tem- 
porarily settled estate. But it is clear 
enough that general language “all immove- 


; able property" "estate" “land” "revenue 
paying lands" were thought to be clear and 


convincing for purposes of imposing the 


. charge, 


` provisions 


Although the: present case falls to. be 
determined under Act XI of 1922, the 
upon which the question 


depends appear firstein Act II of 1886. 


At the time of the passing of the latter Act 
direct taxation in India was imposed by 
various Provincial Licénse Acts and Act 
If of 1878. The License Tax was sub- 


' stantially a tax on trades and it had been 


introduced at the same time as the Public 
Works Cess. The Act of 1886 had for 
its main object to bring within the 
scope of direct taxation not trades only 
but all businesses and professions. It was 
there that the main extension of revenue 


lay. But in re-introducing an income 


tax to the Indian Statute book, the Act 


‘defined its scope generally as “An Act 


: from sources 


for imposing a tax On, income derived 
other thafi agriculture.” 
‘Accordingly the Second Schedule charg- 
ed thetax upon (1) Salaries and Pensions, 
'(2) Profits of Companies, (3) Interest on 
Becurities, and (4) other sources of Income. 
As it was not now intended to. repeat 
‘the policy of 1860 the Act of 1886 dealt 
with the question of land by way of 
exemption in section 5. For the present 
purpose this language was repeated 
unaltered in the Act of 1918 and with 
' a slight: alteration in the Act of 19927 

As the exemption first stood it applied 
‘to income derived from agriculture and 
its subsidiary operations regardless of 


"whether the land was assessed to eand 


LÀ 


‘revenue or to any bccal rate. e The Act 
1922 has made thisea - condition, ut 
when we come to* consider not the culti- 
“waton, himself orethe Receiver sof fent in 
“kind ebut the lagdlord's rent from land 
and income fyom buildings the exemption 
E e - ° 

e . 
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revenue or local rate, 


: all 


for 
language is, not ‘infriquently intended 
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stands to-day as it did in*1886, as regards 
rent it is dependent (1st) upon the use of the . 
land for agricultural purposes (nd) upon 
assessment to land revenue cr-local rate, 
As regards buildings it is dependent upon 
four conditions: (1) being owned by 
the Receiver of rent from land. used for 
agricultural purposes and assessed. to 
(2) occupation by 
the owner himself, (3) such, occupation 
being necessitated by reason of his con- 
nection. with the land, and (4) proximity 
to the land. 

There is no mention in the Act of 
Mining Royalties or of Fisheries. There 
is express mention of land revenue but no 
hint of a distinction between Temporary 


-and Permanent Settlement. 


The question then must be - whether 
in providing detailed and precise Regula- 
tions for the assessment of a, tax upon 
incomes with -a carefully defined 
protection for agricultural income, the 
Legislature while basing this protection 


-upon a consideration of the payment of 
land revenue, has omitted to notice or has 


chosen not to mention so plain and im- 
portant an issue as the exemption of all 
income derived from permanently settled 
estates. Or whether on the other hand 
thisis part of the very matter to which 
the Legislature has addressed itself in 
formulating, and, in 1922, slightly changing, 
the elaborate definition of agricultural 
income which is contained in s. 2 of the Act 
of 1922. | 
The fundamental fact for the purposés 
of construction is that the hypothesis 
that the Statute may have been enacted 


-without attention to the. broadest fact in 


Indian revenue history is quite incredi- 


-ble. Again the purport of the charging 


sections—if the express exemptions be 
disregarded as the reasoning requires— 


~is radically altered if an ‘exémption of 


all permanently settled estates is implied. 
Wide areas escape the purview of thee 


charge. Further, an express exemption 
which is large enough to cover. all 
permanently settled estates and, *which 


covers them to the full extent of—"ag- 
ricultural purposes" if not somewhat fur- 


. ther, cannot readily be taken as applying. 


only to estates not permanently settled 
or as an addition to an implied exemp-: 
tion of all permanently settled estatés 
" all purposes whatsoever. General 
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taken at the foot, of the letter. But in 
ihe firet place an Income Tax Act may 


be taken to have been framed so as to. 


express intentions of the. Legislature on 
a matter of cardinal importance for its 
purpose. 
in s. 4—the charging section—are cal- 


culated to an end which in the absence of 


any saving clause they are apt and sufi- 
cient to secure, that is they plaee on the 
Subject claiming exemption the burden 
of making out his case under the strict 
provisions of the Statute.. Thirdly,. the 
modification sought to be implied over- 
laps a modification made expressly and 
with much care to limit and define its 
scope. Fourthly, the basis-of the. express 
modification 


inoving in diversa materia may very 


easily be supposed to regard | its own 
provision as a precise forfiula probably. 


of ‘compromise, adequately meeting the 
obligations imposed on it for modern pur- 
poses by the Permanent Settlement as well 
as the demands of others (e: g., the more 


Highly assessed holders of estates—tem- 


porarily settled) for some degree: of uni- 
formity in the incidence of direct taxa- 
tion. It is difficult indeed to believe 
that the effect’ of thë ‘tax upon such 
important subjects’ as mining profits in 
permanently settled provinces was left 
fó be thrashed’ out as against all interests 
upon the terms of thé Regulation. Nor 
can. it reasonably be taken as axiomatic 
that it is any more fair -or just to tax 
forthwith an estate subject: to periodi- 
cal revision as regards land revenue than 
to tax an esfate permanently settled. 

“The decision of the Madras High Court 
does not convince me that the conten- 
tion of the assessee-is correct. [Secre 
tary to the Chief Commissioner of. the In- 
&ome Tax, Madras v. Zemindar of Singam- 
patti (3.] The Court proceeded’ partly 
on*the .basis of the s&nad of the Rajah, 


- and partly on the terms of.Madras Regu- 


lation XXV of 1802, It held that "there 
is ‘nothing in the Income Tax Act to 
indicate that the attention of its framers 
was ever drawn to Regulation XXV of 


1802." This there certainly is not, but 


it'is a bold supposition that the Legis- 
lature dealing with exemptions on the 
basis of land revenue was unmindful of 
ihe Permanent Settlement. Again, it was 
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sub modo and- even in Statutes cannot be: 


Secondly, the words. employed, 


.& Permanent Settlement.” 


is the payment of land 
revenue, and the Legislature, so far from 


^f 


stated. inthe judgment ofthe Full Bench:, ° 
"No other reason is suggested (for the 
exemption of agricultural income from, 
income tax) than the equity of exempt- 
ing from further burden, income which 
had already paid toll to the State in the 
shape of land revenue. This applies equally 
whether the land is liable to raiyatwari 
assessment, or whether Government demands 
have been permanently commuted as in 
the ease'of a permanently settled. estate. 
Logically the exemption from further 
burden should apply to both, and it would 
seem that if ought to cover all sources of 
income which had been commuted under 
These obser- 
vations were made by way of construc- 
tion of the express exception of "agricul- 
tural incomé”  [Cf. Secretary to the Chief 
Commissioner of the Income Tax, Madras 
v. Zemindar of Siggampatti (3)] a con- 
struction somewhat wider than I can see 
my way to give. But if they are in any 
degree well founded the necessity for im- 
plying & general exception in favour of 
the holders of permanently settled estates 
would seem to be small and the difficulty 
great. 

A plain exemption of a particular pro- 
perty for reasons Special to itself from all 
parliamentary taxes, once this.is held not 
to be confined to specific existing taxes, 
raise no question save this, whether the 
Income Tax Act intended to detérmine it. 
There is no difficulty in the suppositicn 
that the Legislature had not in mind in- 
dividual exemptions given in times past 
by local Acts. On the whole there is less 
difficulty in that view than in the view 
that the Legislature having them in mind 
and being minded to end them failed to 
refer to them in express terms. 

The reasons already given appear te 
me sufficient to show that the present 
case is at least not of this type. I think 
it nearer in character to Attorney-General 
v. Exeter, Corporation (5). The maxim ap- 
pealed to is "generalia specialibus mono 
derogant" and ‘the fallacy to be avoided 
is that. of arguing “a dicto simpliciter 
ad dictum secundim quid." “Can section 
33". said Hamilton, J. as he then was 
“in view,of that hjstomy and of its sub- 
ject-matter be so read as” to make it 
sitbject to an unexpreesed exception in 
favour ef, the rights of, Exeter under its 

80 L. J.K. B. G36; 1 K. B. 092; 1 
1 Re) 78 J.P, ERE bein 
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Charters ?" That seems to me .to be 


the: proper form of the. question here." 


There is no rule which, entitles Courts 
of Law to demand express words from 
the . Legislature or to refuse the office 
of interpreter in the absence of express 
words: but the point is that the Legis- 


lature dealing. with a matter as to which ` 


equality. or .uniformity may well have 
been-thought a cardinal consideration ‘has 
used the plainest “and the most .express 
language. -The head and frontof its offend- 
ing.is that the words are .general, but 
prima facie they import & calculated’ uni- 
versality. The maxim appealed to states 
a logical consideration to be kept in 
view as an aid to the ascertainment of 
their meaning. It rests as Hamilton, J., 
pointed out “upon the theory, and as 
I think the fact of .the continuity and 
justice of English legislation” and in parti- 
cular upon’ the presumption against enact- 
ments interfering with any person's rights. 
without compensation. ~The force -of 
the maxim ..varies iu ‘different circum- 
stances as an instrument to cut down 
language which is clear. In the present 
case it does not require one to view as 
gravely improbable the theory. that when 
the Legislature said “all income......as 
described: or comprised in section 6 
. from whatevér source derived...... received 
in British India......save as hereinafter 
provided". it meant the full value of 
what it said notwithstanding that it had 
before. it; the question of Permanent 
Settlement, One would not expect it to tax 
and compensate; nor would it seem that 
financial policy in 1793 and in 1886 would 
altogether square. The first and last thing 
to find is whether or not the conditions 
of the Permanent Settlement need or need 
fot be taken as in the mind of the Legis- 
lature at the time.. If yea, the Legislature 
has expressed itself. 


4 : 
~ Can it be said, here that if the Legis- 
*lature intended the exemption of. agri- 
cultural income as its »provision to meet 
the case of all persons assessed to land 
revenue and without distinction between 
Temporary and Permanent Settlements, 
it was  altezinge the previeus law, 
beyond the ithmediate, scope ande. object 
‘of the Statute: «that the Income Tax 
Act contains no. jndic&tion of a *particu- 
lar intention» to define the liability of 
so jarge a class of the payers .of land 
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revenue : that no question of uniform- ' 
ity enters into the object -of the Stat- 
ute: that there is nothing im the 
nature of the Income Tax Act. making 
it unlikely that the language, of 1793 
was to be a criterion of exemption from: 
the new tax? i 


It may assist in clearness if I put my con- 
struction of the Statute positively. The per- 
manent introduction of an Income Tax. 
in 1886 was in part a. consequence of the 
abolition of much indirect taxation .in 
preceding years, The Legislature had 
since 1860' made several temporary: and 


limited experiments in direct ‘taxation 


and in all of these the Permanent Settle- 
ment had been a source of difficulty and. 
difference of opinion, The estates tem- 
porarily settled. were contributing  to- 
revenue much more than those perma- 


nently settled. The Legislature, as I 
think dealt with the matter as a 
broad and obvious.question in general 


public policy—not as though the Perma-. 
nent Settlement was a local act, or.a 
privilege granted to a particular cor- 
poration by-its Charter. It dealt. with 
it on lines which would produce the least- 
inequality as between .- estates perma- 
nently settled and those subject to peri- 
odical revision. . To dothis it was content 
to forego a very large. area of income 
which. had at first been made liable— 
apart altogether from the incomes of 
actual .cultivators: as such. By: reason 
of the. Cess Acts, doubtless it was 
more able to adopt this. policy. It 
settled, therefore, upon ihe exemption of 
agricultural income .as we find it in the 
Statute, an exemption which is the 
same for the landholder whether per- 
manently or temporarily seltled, and. the 
same for the .zemindar and the depend 
ent  tenure-holder, This done, the re- 
ferences to land and to land revenue 
being repeated positive and plain, and, 
the area of . exemption -wide, it used 
general language because it meant to 
catch all else. Both in what is .exgmpt- 
ed and in what is not exempted the 
two classes of estates are on the same 
footing; thus as to building land and. 
mining rights incomes thence derived 
are $n the same footing as other people's 
incomes. : l 


If this effect be the actual tenor of - 
the language, for what- and why -is it 


* 65 


F84 I. O. 1994} 


to be deserted? For an interpretation 
which throws on the Income Tax Authorities 
the duty of, applying the language of 
Regulation I of 1793 as an independent 
Statute of, exemption ?. On the hypo- 
thesis thatthe attention of the Legislature 
was not called to the Permanent Settle- 
ment? "Surely - not. .On-the theory that 
the Legislature felt so confident in the 
continuity of its policy that it could with-. 
out the expenditure of-a few words of 
saving use the widest language leading. 
any one to suppose that mining royalities 
in Behar; would be. touched? . Thé plain; 
faet is that there had. been no continuity: 
of -policy since 1860- sae as to ‘cesses. 
which were now established. On the view 
that the Legislature cannot.be supposed 
to have repealed the Permanent Settle- 
ment’ without formal confession of so fell 
& purpose? But when the promises of 
1793 were ` altogether overridden, the 
Legislature had never done it in this 
mannér;. and the Act of 1886 was a 
victory. for the Permanent Settlement in 
particular by reason of the express exemp- 
tions. a i ? 
. In Barker v. Edger (6), Lord Hobhouse 
put the matter thus: “When the Legis- 
lature has given. its. attention to a 
separate subject, and: made provision for 
it,.the presumption is that a. subsequent 


general “enactment is not intended to," 
interfere with the special provision unless . 


it manifests that. intention: very clearly. 
Each enactment’ must. be construed .in 
that respect according to its own. subjeot- 
matter and its own terms."- > . 
: Having regard to the subject-matter and 
the terms (of the. Regulation and of the 
Act) I think "16 sufficiently clear that the 
provision made by s.2. of the Income Tax 
Act, 1922, is not madé in such. complete 
abstraction from the facts of the Permanent 
Settlement as to explafn despite the langu- 
age of ss.4and 6 the. absence of an ex- 
press mention of income derived from 
hereditaments : permanently settled among 
the: classes of ‘income to which the -Act 
shall* not apply; or as.to leave opèn, the 
inference that the language of Regulation 
I of, 1733 is to -ba an independent.; test of. 
liability. . a: ME eT a 
“It remains to consider the assegsee’s 
elaim-to exemption as-a claim to come 
(6) (1898) A, C. T4& at.p. 754; OE Led, P. C. 118; 
DLTIJE . 9:4 ee 1 
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within. the , provisions of s. 2 of the o 


Act. In my opinion income derived from a’ 
fishery. is not’ “rent, or revenue derived 
from land which ‘is used for agricultura? 
purposes.” Learned Counsel for the assessee. 
has suggested that land. used for agri- 
cultural purposes becomes at certain seasons 
flooded and that in bhils and dobas thus 
formed over sych land there may be rights, 
of fishings of some value. And such case 
will require eareful consideration on its 
own facts if the argument is that the 
income in such a ease is “derived from 
land which is used for agricultural pur- 
poses" although it’ is not derived from 
any. such ‘use, it’ may. be observed that 
thé decision in the Mela case [Umed Rasul. 
Shaha Fakir v. Anath Bandhu Chow- 
dhury-(7T)| is some authority the other 
way. From the papers in the present 
case I do not collect that this is the special 
case made by the assessee, who claims 
to own extensive fisheries called jalkar 
mahals, which are leased out in consi- 
deration of the payment of ‘rent called 
jalkar rent. In my opinion “fishery” 
is not “agriculture” nor an "agricultural 
purpose" and: income derived from 
fisheries is not exempt as such even when 
the fisheries ‘dre’. comprised in: & perina- 
nently settled estate. u S 

‘I'he. last’ question for decision relates 
to what is called sthaljat or rent received 
for the uss of land, for stacking timber. 
Ín the applieation of the assessee it is 
thus, described :— í "E. 

: “For the purpose of collecting the 
vent of the forests periodic leases are 
granted to parties permitting them to 
fell timber. Rentin kind is realised by 
a share of tne timber felled-or by a share 
of the sale-proceeds thereof.  The-timber 
go felled ig not subjected to any piocess "yi 
manufacture. The lessees stack the felled 
timber at placés for the purpose of sale and 
payment of rent and for such | 
they pay rent of the site under the name of 
sthaljat." VIE = 
“Here again the, question is whether this 


rent is:‘derived’from land which is used for 


agricultural purposes” under section 2 (1) e 


(à),of the Act. The ‘contention of the 
assessee ig that this yent is part ‘of his 
income from the forest, *shat the land 


c 
LA 


ig used for purposes, of: forestry and 


that forestry is wilrin the meaing of the » 
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do | 
term  'agilcuülture' as used in the Act. The 
learned Senior Government Pleader de- 
elines to concede that there is anything in 
théIncome Tax Act which exempts income 
derived from- forestry and contends that 
in any casé this income is not a part of 
forestry income. The Commissioner of In- 
-come Tax, Assam, in the letter of reference 
to this Court says: “The land is used not 
by the applicant for the sale of his agricul- 
tural produce but by persons to whom the 
applicant gives the right to cut, convert, 
transport and sell timber. ` While the profits 
arising tothe landlord from forestry are 
exempt from income tax I am of opinion 
that the profits of the persons who work 
the timber arise from ‘business’ and are, 
therefore, assessable to income tax. 
sequently rent received by the «applicant 
is rent received from business premises 
and, therefore, does fot come under the 
head of ‘agriculture’ and is taxable." ` 


These divergent views are the consequence 
of arguing from widely different premises so 
far asthe law is concerned; but the quès- 
tion is partly one of fact. 


to argue on this reference the wide and im- 
portant question whether income from for- 
estry can for any purpose be brought within 
the definition of “agricultural income.” The 
Court on the other hand has mno concern 


with thé executive instructions of Income 


TaxeAuthorities and will not consent to 
interpret anything except the law. I 
observe that in the Madras case already 
cited the Court upon reference to certain 
Dictionaries came to the opinion: that 
“the word ‘agriculture’ while sometimes 
used in the narrow sense of the art, or 
science of cultivating the ground, is also 
used ina muzh wider sense soas to include 
even ‘forestry’ according to Webster,” `I 
. am not convinced that the Legislature if it 
intendede to include “even ‘forestry’ " 
would have been content to say ‘argiculture’ 
"but in the circumstances I desire to pre- 
. judice this question no furéher than by an 
. expression of this doubt. The contention 
of the assessee, however, must reach so 
far as to establish that land rented®* to 
purchasers of timber *whereon* they con- 
duct operations of and» incidental*to the 
. business of selling timber is land used 
for agricultural purposes by reasor that 
the timber ts bought from him, that the 
site is within oer adjacent to his «forest and 
e . 
e i e d a 
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The Senior Go- 
vernment Pleader has disclaimed any duty ` 
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that the amount due to him is paid there 
orisin some manner calculated there. I 
think that this is to stretch ordinary 
language beyond its reasonable limits 
and that the income in question is liable. ` 
to assessment, SEL 


Page, J.—tThis is a Reference by the 
Commissioner of Income . Tax, Assam, 
under section 66(2) of the Income Tax Act 
(Act XI of 1922). The Reference is made 
on the application of the assessee, - The 
Commissioner has held that income derived 
from ` pasturage is not- assessable to 
income tax on, the ground that it is 
‘agricultural income’ within ss, 2 and 
4 of the Income Tax Act.. The Crown 


.does not now dispute the correctness of. 


the Commissioner's decisionon this point 
with’ which I agree. THE. 


The issues in controversy which fall: 
for determination on this Reference are 
whether income derived from the rental 
(1) of fisheries or jalkar mahals, (2) of land 
let to contractors for the purpose of stack- 
ing timber, and acquiring from the estates 
of the applicant which were permanently 
settled under Regulation I of 1793 and sub- 
sequent Regulations is assessable to income 
tax. The Commissioner has determined 
that the ineomeswhich is derived from each 
of these sources is liable to assessment, 
The applicant, however, contends that. 
neither of these sources of ‘income is 
assessable to income tax, and he founds 
his contention upon two grounds: (1) that 
such income is “agricultural. income” as- 
defined in s. 2, and is exempted- from 
assessability under s. 4 (3) (viu) of the 
Income Tax Act of 1922, (2) that the imposi- 
tion of income tax upon income derived 
from the sources in question would be an 
additional * publie, demand " upon per- 
manently settled land, the .jama in respect 
of which was fixed forever under Regu- 
lation I of 1793, and .that such income, 
therefore, is not within the ambit of 
the charging sections of the Income, Tax 
Act. . 

In my opinion, .the first contention 
upon which the applieant relies 1s with-: 
out foundation. In s 2 of the 
Inéorfe Tax Act the meaning of -‘“agicul- 
tural income, eso far as is material for 
the purposes of this Reference is stated to 
be (a) any rentor revenue derived from 
land which .is used for agricultural 
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purposes and ts either assessed to land 
revenue in British India or subject toa local 
rate’ assessed and collected by ofticers of 
Government as such.; (b any income 
derived fsom such land by—(i) agriculture, 
or (ii) the performance by a cultivator or 
Receiver of rent-in-kind of any process 
ordinarily employed by a cultivator - or 
Receiver ‘of rent-in-kind to render the 
produce raised or received by him fit to 
be taken to market, or (iti) the sale by 
a cultivator or Receiver of rent-in-kind of 
the produce raised or received by him, in 
respect of which no process has been per- 


formed other than a process ofthe nature 


described in sub-el. (44). ” Iagree with the 
view expressed by the Commissioner that 
income derived from fisheries cannot re- 
asonably be regarded as income derived 
from’ agriculture, however wide the 
meaning may be, which is attributed to 
‘the word ‘agriculture. It is, I think, un- 
necessary to dilate upon the subject and, 
in my opinion, Income derived from 
fisheries is not within any of the exemp- 
ye set out in s. 4 -of the Income Tax 
ct. í 
With respect to income which is derived 
from the rent of land let to contractors for 


sthaljat or the stacking of timber, it is. 


to be observed that the applicant does 
not himself carry out on the land any of 
the operations specified in s. 2 (b) (îi) 
and (ii). The contractors use the land for 
the purpose of felling, converting, stack- 
- ing, transporting, and selling timber there- 
on. Having regard to the purpose for which 
the land is let and the use to which it 
is put by the contractors, it is unneces- 
sary for the Court.to determine whether 
income derived from forestry, 
. any of its branches is ‘agricultural in- 
come' as defined in s. 2 of the In- 
come Tax Act, and I.refrain from ex- 
pressing any view which I may entertain 
. upon that vexed question because, in- my 
JOpinioa, income derived from sthaljat is 
not "rent or revehue derived from land 
which is used for agricultural pur- 
péges,” but is rent derived from land 
which is “used for the purpose of en- 
abling the timber contractors to carry. 
on their trade or- business [see Killing 
- Valley Tea Company Limited wv. The 


Secretary of State for India in Council”. 


(8. In respect of such income, the ap- 


(8) 61-Ind, Cas, 107;48 O, 181; 32 C. Ly J, 421, 
e : v, 


in all or. 


.not otherwise." 
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plieant is not entitled, ;in my opinion, i 


.to pray in aid the provisions of see- 


tion 2 for the purpose of claiming exemp- 
tion from liability to pay income tax. e 


The secónd ground upon which the 
applicant bases his contention that the 
provisions , of the Income Tax Act do 
not apply to the sources of income in 
question raises an issue of grave and 
far-reaching importance. The applicant 
urges, that if it were to be held 
that the provisions of the Income Tax 
Act are applicable to such income the 
result would be that the rights and pri- 
vileges which were granted and secured 
io him for ever as the proprietor of 
permanenty settled estates under Regula- 
tion I of 1793 and subsequent Regula- 
tions would pro tanto be abrogated. Now, 
the Regulations which comprise the Perma- 
nent Settlement Were made pursuant to 
powers granted under 13 George II,- C. 
63, 21, George II, C. 70,37, George III 
C. 142 and 53 George IIT, C: 155. By cl. 2 
of Regulation I of 1793 it is provided: 
“Art. I. In the original Regulations for 
the Decennial Settlement of the Publie 
Revenues of Bengal, Bihar and Ohnissa 
passed for those provinces respectively 
on the 18th September 1789, the 25th 
November 1789 and the 10th February 
1790, it was notified to the proprietors 
of land, with or on behalf of whcm a 
Settlement might be concluded, that the 
jama assessed upon their lands under those 
Regulations would be continued after the 
expiration of the ten years, and remain 
unalterable for ever, provided such conti- 
nuance should meet with the approbation 
of the Hon'ble Court of Directors [or 
the affairs of the Hast India Company, and 
Clause 3, Art, IL: "The 
Marquis Cornwallis, Knight of the most 
noble order of the Garter, Governor-Gene- 


ral in-Council, now notifies to all zemin- 


dars independent talukdars an®l other ac- 
tual proprietors of land paying revenue. to 
Government, ip the Provinces of Bengal 
Bihar and Orissa, that he has been em. 
powered by the Hon'ble Court of Directors 
for the affairs of the Mast India , Con pany 
to declare the jama which has been or 
may be assessed upon bheir lands under 
the Regulation$ above mentioned fixed 
for .ever". By cl. XXX] of Regul- 
tion If of 1819 it is” prowided: “First, no- 


thing iw the presert Regulation shall be 
: . . hd e 


n 
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considered to affect the right of the pro- 
‘prietors of estates, for wlrich a Permanent 
Settlement has. been concluded, to the 
full Benefit of all waste lands included 
within the ascertained boundaries of 
such estates respectively at the period 
of the’ Decenhial Settlement, and which 
have since been or may hereafter be 
reduced to cultivation......... The zemin- 
dars and other proprietor$ of land 
will be enabled by an application to 
. the Courts to obtain immediate redress 
in any case in which the Revenue Anu- 
thorities shall violate or. encroach on the 
rights secured to them by the. Permanent 
Settlement. Second, 
by. declared and enacted that all claims 
by the Revenue Authorities on behalf of 
Government to additional revenue from 
lands which were at the period of the 
Decennial Settlement included within the 
limits of.estates for wRich a Permanent 
Settlement has been coneluded, whether 
on the plea of error or fraud or.on any 
pretext whatever— saving of course the 
case of lands expressly excluded from the 
operation of the Settlement, such as 
lakhiraj and thanudari lands—shall be 
considered wholly illegal and invalid. 
Lord Cave, in the case of Secretary of 
State for. India in Council v. Maharaja 
of Burdwan (9) observed: “On an analysis 
of the terms of these Regulations, so far 
as they are material to the question now 
-under consideration it appears that, while 
lands included in a Permanent 'Bettle- 
ment were carefully excluded from fur- 
ther assessment, this Protection was ex- 


tended only to lands actually in existence- 


at the time of the Settlement and specific- 
- ally included in the estate as settled. 
The produce of ‘every bigha’ -of these 
lands was to be assessed to revenue once 
for “all (Regulation XIX of 1791) and 
even waste land producing -little or no 
revenue to the properietor, if ‘included 
within the lemits of any pergana, mouzah 
orother division of estates [for which a 
Seftlement was concluded, was to be free 
from further assessment on being brought 
into cultivation (Regulation | II of 1819, 
s. 9l. Now, no new or additional 
s “public. demand " . or assessment to tax? 
ation except such ês iS mude pursuant to 


_ 49) 67 Ind. Cas. 9s 49 TH 
92; 49 M. L.«J. 61:4 RP 091 26 C. W. N. 
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authority granted by the Isegiblature can. 
lawfully be charged upon lands which 
form part of a permanently settled 
estate. Any such assessment or demand is 
wholly illegal and invalid. [See Secretary 
of State for India in Council v. Faha- 
midunnissa Begum (10), Maharaja J agadin- 
dra Nath Roy v. Secretary of State for, 
India (11), Secretary of State for India 

in Council v. Maharaja of Burdwan (9)]. 

Whether any particular properly is in- 
cluded in a Permanent Settlement is a 
question of fact [see Maharaja Jagadindar 
Nath’s case (11)]. In the present case it 

appears from the letter of Reference and 
the documents attached théreto—indeed, ib. 
is not disputed—that both the jalkar, 
rights of fishery and the lands the income 
from which the Crown contends is assess- 
able to income tax, form part of 
permanently settled 'estates of which 
the applicant is the present ~zemindar. 

On behalf of the Crown, however, it is 
contended that the Legislature is entitled 
to abrogate, modify.or destory any right 
Or privilege even ifit be of its own crea- 
tion, and that the provisions of the In- 
come Tax Act override and repeal the 
Regulations made in 1793 and in sub- 
sequent years in so far as the, terms there- 


of are inconsistent with the provisions 
of the Income Tax Act. ‘The applicant, 
on the other hand, conceded that the 


Legislature possesses an unfettered dis- 
cretion by a subsequent ‘enactment to 
cancel existing rights, whether such 
rights had been created under the Com- 
mon Law, or by Statute, or otherwise; 
eujus dare esi ejus est disponere. He 
urged nevertheless, that when an enaet- 
ment is passed inconsistent with the 
existence or the validity of rights subsist- 


ing at the time when the Act came intó 


operation, and wide enough in its terms 
to effect the repeal of «hem, such rights 
would only thereby be abrogated or des- 
troyed ifthe Legislature by express words 
or by ‘necessary implication from the” 
terms of the later Statute had manifested 
its intention to abrogate or repeal’ suth 
existing rights, and he contended fhat 
the Legislature. by enacting the Income 
Tax Act had neither 'spécifically nor as 


e . 
(10) 17°C. 590; 17 L.A. , to 5 Sar, P. C. J. 891; 8 


Ind. Dec. (x. s.) 933. (Pat. 
dD 30 OC. 291; 7 C. W. N. 193: 30 1. A dh 5 


Bom, L. R. l; 8 Sar, P. O, J, l2 (P. 0). . 
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an. irresistible, implication from: the 
language.used, expressed its intention to 
cance} or destory the rights and pri- 
vileges which had been solemnly granted 
and.secured to the applicant under the 
Permanent’ Settlement. Now, the charg- 
ing sections of Income Tax Act, 1922 are 
ss. .3. and 4.* “Section 3 provides: 
" Where any Act of the Indian Legislature 
enacts that income tax shall. be charged 
for any year at any rate or rates applic- 
able to the total income of an assessee, 
tax at that rate ‘or those rates shall be 
charged for that year in accordance with, 
and subject to the provisions of, this 
Act in respect of all inceme, profits and 
gains: of the previous year of every in- 
dividual,- company, firm and Hindu 
undivided family." Section 4, .sub-s. 
(1) ‘says: “Save as hereinafter provided, 
this Act shall apply to all income, profits 
or gains as described or comprised in 
s, 6, from whatever source derived, ac- 
eruing, or arising, or received in British 
India, or deemed under the provisions of 
this Act. to accrue, or arise, or to “be 
received in British India:- Section 4, sub- 
s. -(3) (viii) excludes from the ambit 
of ss, 3 and 4 “Agriculural income." 
The heads of taxable income are:set out 
in- ss. 6 to 12. Section 6 provides: 
“Save as otherwise provided by this Act, 
the: following heads of income, profits 
and gains, shall be chargeable to income 
tax in the manner hereinafter appear- 
ing, namely :—(z) Salaries; (i?) Interest on 
securities, (iii) Property, (iv) Business, (v) 
Professional earnings, (vi) Other sources." 
lt will be observed that the provisions 
ofthe charging sections, though wide 
enough to catch. the items of income in 
questionon this Reference are quite’ gene- 
ral in character, and that in Chapter III 
no reference is made to the chargeability 
of-lands other than Jands appurtenant to 
buildings of which the assessee is the 
owner; the income from such property 


gs that in question ebeing included, if at 


all, under the heading “other sources 
ofeincome" in ss. 6 and 12. The Full 
Couft of the Madras High Court in the case 
of Secretary tothe Chief Commissioner of the 
Income Tax, Madras v. Zemindar of Singam- 
patti (3) having regard both toa sanad 
‘and -to. Madras Regulaion XXV .ef 1802 
under the terms of whith the gemindari 
in ‘question in that casè. was settled has 
recently decided that the terms. of these 


A 
Ld 1 id 


‘portion (4), 


“as those conferred under the 


. 324. e + 
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documents exempted the zemindar of 
such permanently. settled estates from 
taxes which might be imposed thereafter 
as well as to taxes in force at the time of 
the sanad and that “although it is com- 
petent to the Legislature to, withdraw or 
modify such an, exemptioneby a sub- 
sequent enactment, this can only be done 


. expressly and not in general teims or 


by implication, [See also Associated News. 
papers Limited v. City of London Cor- 
Pole-Crew. and St. Levan v. 
Craddock (12).]] Although the document of 
title under which the estate -affected by 
these proceedings was originally settled 
is not before the Court, the exemption 
from further taxation granted under the 
Madras Regulation XXV of 1802 and that 
granted by the.Bengal Regulation I of 


.1793 are in substance the same and the 


applicant, in my opinioh, was justified 
in claiming that thig case is a decision in 
favour of the contention which he hag 


‘urged before us. "With respect for ile 


learned Judges who decided that case 
however, I am not myself. prepared to 
go the length of holding that rights such 
: Permarent 
Settlement can only be abrogated if ex- 
press provisions cancelling such rights 
are inserted in a subsequent legislative 
enactment, No doubt the maxim gener- 
alia specialibus non derogant may be re- 
garded „as embodying a good working 
rule of law but where the intention of the 


‘Legislature to abrogate or modify Qexist- 


ing rights is manifest as a necessaiy 
implication from the language used, in 
the repealing Statute, it matters 10t in 
my opinion, that the existing righ!s are 
not therein expressly and specikeally 
modified or cancelled. Lord Sell orne 
Lord Chancellor refers to this cancn of 
construction in Seward v. Vera Cruz 83) 
where he observes: “If anything be ceitain 
it is this, that where there are general 
words in a later Act. capable gf reason- 
able and sensible application without 


extending them to subjects special 
-dealt with bye earlier legislation, bed 
are not to hold the earlier and 


special legislation indirectly. repeale d; 
aMered, or derogated from merely by force 


6.6 e * e 
(12) (1920) 3 K. B. 109; 89 L. "J. K. B. 505; 123 L. 


ep. 309; 36 T. L. R. à 


(13) (1E84) 10 A. @ 59 at p. 68; 54 L. J.P, 9: 
L..15 474,38 W, R. 477; Seep. M. C. 386; 49 d > 
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of such general words, without any indi- 
¢ation of a particular intention to do so." 
Lord Justice Bown re-stated the canon in In 
ve Cuno, Mansfield v. Mansfield (14) in these 
words: "In the construction of Statutes, 
‘you must not ,construe the words so as 
to. fake away ethe rights which already 
existed before the Statute - was passed, 
unless you have plain words which indi- 
cate that such was the intenteon of the 
Legislature.” See also Irrawaddy Flo- 
tilla Company v.  Bhugwandas (15), 
Sunder Mull v, Ladhuram Kaluram (16) 
and The Duke of Argyll v. Commissoners 
of Inland Revenue (17). In Garnett v. 
Bradley (18), Lord Blackburn laid down 
what I conceive to be the true rule of con- 
struction applicable in the circumstances of 
this case. His Lordship observes: “There 
is another rule which has been laid down 
which, I think, is a good rule if it is pro- 
perly applied, namely, éhat where there 
has been a particular rule ‘established 
either by custom or by Statute, where 
there is some particular law standing, 
and a subsequent enactment has general 
words which would repeal that particular 
law or particular custom, if they were 
taken in all their generality, yet never- 


theless the first particular law is not to‘ 


be repealed unless there is a sufficient 
indication of intention to repeal it, It 
is not to be repealed by mere general. 
words; the two may stand together; the 
first, the particular law, standing as an 
exceptional proviso upon the general 
law." After referring to -certain cases, 
His Lordship continues: “In all these 
cases, however, the particular Statute 
relied upon was a Statute in favour of a 
particular class of persons or the pro- 
perty of a particular class of persons, I 
do not take upon myself to say that all 
cases in which that rule has been applied 
have been such, although I am not aware 
of any case in which it has been applied 
to which that remark would not be ap- 
plicable. But where that is the case, 
where the particular enactment, is parti- 
cular in the sense that $t protects the 


- 


(14) (1889) 43 Ch. D. 12 at p. 17; 62 L, T. 15, * 
(15) ISI. A. 121; l8 O. 620; 15 Ind. Jwr 0403 & 
542. 9 Ind. Dec (N. s) ef13 (P. C.). v 
16) 83 Ind. Cas. 797; 50 C. 667; (8924) A. IR, (C) 910. 
Qr a L. p. wt Te: d 48. 
(18) Q pp. Cas. Set at p 907; 48 Ls J. Ir, 
186; 39 Ly T. 261; 26 YR 698! ) s 
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rights, the property, the privileges ‘of 
particular persons or a class of persons, 
the reason for the rule which has been 
acted upon is exceedingly plain and 
strong. It would be very unjust, or I 
would rather say unfair (I do “not go 
further than that), to pass an enactment 
taking away fiom a particular person or 
class of persons his or their rights with- 
out hearing what he or they have got 
-to say about it, and if general words were 
to have the elfect. of taking away the 
rights of a particular person or class 
which had - been given to them before 
hand, it would be done withous their 
having any knowledge or opportunity 
of resisting it,and itis not to be imputed 
to the Legislature or to be supposed 
that the Legislature would do what was 
unfair. Therefore, I think that where 
only general words are used, there is a 
strong presumption that the Legislature 
did not intend to take away a particular 
privilege, right or property of a parti- 
cular class, unless they have done some- 
thing to show that, If they have done 
something in such a way as would show 
that that was their intention, if they have 
said in negative words that those rights 
or privileges shall all be taken away any 
enactment to.the contrary notwithstand- 
ing, that would prevent the presumption 
arising at all. But in the absence of 
that, I think it is an intelligible principle 
to say that the Legislature shall not be 
presumed to have done anything un- 
fair, and to have taken away this parti- 
cular privilege not having stated openly 
that they meant to take it away, or in 
such open or clear language that the 
persons affected might come and resist 
and use arguments to show why it-should 
not be taken away, but having simply 


used general words quite consistent with. 


their never having thought of this pri- 
vilege at all . I think my Lords, that 
that principle will reconcile almost all 
the cases; certainly it will reconcile all I 
have cited, and it is a good aud intelli- 
gible ` principle.” [See also Hawkins v. 
Gathercole(19).] Now applying this rale 
of construction to the provisions of the 
Income Tax Act of 1922; am I entitled to 
hold that it is manifest from the language 
used that the Legislature intended that 


(19) (1855) 6 De, C. Mac. & G. 1; 24 L. J. Ch 322; 
3143. R. 348; 1 Jur. (w, e). 481,3 W. RÌ 10,43 EVR? 
112); 105 R, Rl.” 
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income tax sheuld be imposed upon the’ 


zemindars of permanently settled estates 
notwithstanding the terms of the Regu- 
.lations . under which the. Permanent 
Settlément was created ? 


in the Act. Is it not equally prob- 
able that the Legislature intended: to 
- impose income tax upon income, profits 


: and gains -derived from every source 


whatever (including estates which had 
been temporarily setiled or unsettled 
estates) except income derived from sources 
which under the Statute or otherwise were 
exempted from assessability to such taxa- 


tion? Ifithad been the intention of the. 


Legislature to impose income tax in respect 


. of permanently settled estate, why did it. 


. not express its determination to do soin 
cléar and.unmistakeablelanguage? ` 


. It. is I think, permissible and not un-. 
instructive to refer briefly to the history. 


of the legislation in India relating to in- 
eome'tax as a possible mode of elucidat- 
ing the true .meaning of the language 


used. in the Consolidating Act of 1922. 
The first Indian Income Tax Act was Act’ 


XXXIIL of 1860 which was passed in order 
. to meet the heavy expenditure incurred 
during the mutiny. It provided inter 
alia by gs. l:. "From and 
dist day of July 1860, there shall be 
.  eolleeted and paid for the service of the 

~ Government of India during’ the term 
herein limited, for aud in respect of the 
property. and profits mentioned in the 


several Schedules contained in this Act,- 


. and marked 1, 2, 3 and 4 respectively, 
the yearly duty of three rupees for 
every hundred: rupees of the annual 
value thereof, that is to say, Schedule I 
. forand in respeet of the próperty in, and 
profits arising from. alllands and houses 
in India.” During the succeeding five 
years and again in 4869, in spite of protests 
from the zemindars upon whom the 
: burden of the impost fell, income tax'ap- 
“pears .to have bien levied in respect 
alike of .permanently .settled, temporarily 
settled and unsettled lands. In 
therefore, when the. Government deter- 
'.mined to make ‘income accruing from all 
.. lands assessable to income tax, it did not 
.liesitate to express its intention (o do so 
in plain and unambiguous language. In 
1886, however, when a general income 


. fax was again ‘imposed by Act.II of that: 


year,-and in the subsequent Income Tax 


No express: 
- provision. to -that:effect is to be found- 


‘Legislature construing 


after the 
‘levied ' 


1860, . 
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Acts passed in 1918 and 1922, no specific 
reference is made to the intention of the 
Government to charge all lands apd no 
mention whatever .is made that it was bhe 
intention of the Government to assess 
income taxin respect of lands comprised 
in permanently settled ‘estates. Why 
not, if the intention of the Legislature 
in passing the Income Tax Acts had been 
to abrogaté pro tanto the exemption of 
such estates from further taxation which 
had been granted under the Permanent 
Settlement in 1793 ? 

The reason for the strange omission 


of the Legislature to express its alleged 


intention to do so in plain and express 
language may be that after 1865 the 
Legislature regarded a tax upon piofits 
and gains derived from professional and 
industrial sourees as more likely to create 
a productive source of revenue to the 
State than a tat upon income derived 
from. land. Or again assiming for the 
moment that the Legislature did in fact 
intend, by enacting the Income Tax Acts 
1886 to 1922, to modify the terms of the 
Permanent Settlement it may be that the 
the exemption 
from further taxation granted under the 
Regulations to be an exemption confined 
to "an increase of the public demand 
upon the zemindars in con- 
sequence of the improvement of their es- 
tates," and seeking to allay the anxiety 
which it felt “lest rates upon landed pro- 
perty should appear to the people éo be a 
breach of faith,” felt itself justified. in 
refraining from again expressly impos- 
ing a tax upon income derived from land 
as it had done in 1860and 1869 and in 
endeavouring to attainthe same result by 
means of charging sections couched in 
general terms: but wide enough to ‘catch 
income ‘derived from land in the meshes 


.of the tax. 


It had been admitted by the Secretary 


of State for India in 1870 “th&t the mis- 


understanding upon which such claims 
to exemption are, founded isa misunder- 
standing which had been long prevalent 
and has imparted a character of douht 
and hesitation to the language and to 

e acts of the Government both in India . 
and, 46 *"Home..^..... Itds injurious alike 
to the Governfhent, and eto the people 
that this condion of things should con- 
tinue.” [See the D&spateh of the Duke of 


.Argyll to the Governer-General-in-Coun- 


9 "^ 


e 
e ° o 


' nently settled lands, and was 


t 


"46 


cil in connection with a proposed cess 
for educational purposes dated 5th May 
1870.] Ifthe Government as appears to 
be the fact, was aware of the expediency 
of using clear and unambiguous language 
in legislative'enactments affecting perma- 
minded 
to cancel or modify the terms of the Per- 
manent Settlement, I should expect to 
find that the Legislature Had expressed 
its determination to do so in plain and 
direct language. 

. But in framing the provisions of the 
Income Tas Acts 1586 to 1922 the Legisla- 


. ture has not elected to take the course 


. rights and privileges 


which it had adopted in 1860 and 1869 
and,- whatever the reason may be which 
induced the Legislature to refrain from 
doing so, it happens that the only pro- 
visions of the Income Tax Act to which the 
learned Government Pleader 
point as indicating fhe intention of the 
Legislature to abrogate pro tanto the 


and secured.to the zemindars of. perma- 
nently settled estates under the Regula- 


. tions of. 1793 and 1819 are the’ general 


words of the charging ss. 3 and 4. 


Now, it may or may not be that subse- 


. quent events have proved thatthe Bengal 


- Permanent Settlement 


was an improvi- 
dent or an impolitic transaction into 
which the Government of India ought 
not to have entered. Again, the Legisla- 
ture may or maynotbe justified on moral 
or political grounds in cancelling or modify- 
ing therights and privileges which were 
granted under the Permanent Settlement. 
Such problems are matters of policy with 
which the Court has no concern. The 


. question which the Court is called upon 


to, decide is not whether the Legislature 
intended to modify, or was justified in 
repealing, the Permanent Sttlement in 
whole or in part but whether by 


- enacting * the Income Tax Act it has 


“the reasons which I have stated, 


ucceeded pro tanto in so doing. For 
and 


having ' regard to the ‘provisions of 


«the Income Tax Act, so far am I from 


being satisfied that the Legislature has 
thereby manifested its intention to. cancel 
or encroach upon the exemption from 
further ,taxaéion which’ was secured to: 
dhe applicant under Regulations I of 


. 1873 antl Regulation II of 1819, that I 
‘am left “in doubt a$ to whether or not 


* 
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is able to- 


solemnly granted, 


such was the intention of-the Legislature 
in enacting the Income Tax Act. But 
“no tax can be imposed excepé by 
words which are clear, and. the benefit 
of the doubt is the right of the subject” 
[per Lord Justice Fitz Gibbon in Im re 
Finance Act, 1894, and  Studdert (20)] 
and the Court is not éntitled to: sub- 


stitute for express words or an‘ irresistible 


inference a process of guess-work, how- 


. ever, subtle the reasoning or ingenious 


the marshalling of facts by which such 
a process is supported. ‘If the person 
sought to be taxed comes within thé 


‘lettér of the law.he must be taxed, how- 


ever, great the hardship may appear to 
the judicial mind to be. On the other 
hand, if the Crown, seeking to recover 
the tax, cannot bring the subject within 
the ‘letter of the law, the subject is free, 
however, apparently within the spirit of 
the law the case might otherwise, appear 
to be. In other words, if there be ad- 
missible, in any Statute, what is called 
an equitable construction, certainly sucha 
construction is not admissible ina taxing 
Statute, where you can simply adhere 
to the swords of the Statute" 
Cairns in Partington v. Attorney General 
(21. Iamofopinion, therefore,: notwith- 
standing the provisions of the Income Tax 
Act, that income derived from the 
estates of the applieant which are per- 
manently settled under Regulation. I of 
1793 and Regulation II of 1819 is not 
assessable to income tax, -In -arriving 
at this conclusion I am not unmindful 
that it has been held that royalties upon 
coal constitute income derived from 
“other sources "and, as much is assess- 
able to'ineome tax. Manindra Chandra 
Nandi v. Secretary of. State for India (22), 
In the matter of Jyoti Prasad Singh Deo 
(23), and that profits derived from a 
mela or fair have also been held to be 
assessable to income tax [Umed Rasul 


Shaha Fakir v. Anath Bandhu Chow-. 


dhury (T), Secretary *of State for Indta 


Coed 


(20) (1900) 2 Ir. R. 400; 5 Ir. L. R. 441. 
(21) (1889) 4 H. L. 100 ai p. 122; 
?1 L. T. 370 


(22) 9 Ind. Cas. 311;.38 C. 372; 15 O. W. N. 201; 8 A. 
L.J. 140. 13 C. L. J. 124; 9 M. L. T. 196; 13 Bom. L, 
R. 82; 21 M. L. J. 362; (1911) 2 M. W. N. 53; 38 I. A. 
31(P, C) |. * 

(25) 60 Ind; Ces. 3576 P. L..J. 62; 2 P, L, T, 188; 
(1921) Pat. 81. . D ge 


* 
. 
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v, Karuna: Kania Chowdhury: . (24) “see 
also Birendra "Kishore Manikyd v. Sec- 
aaa of State for India (25)] But it. 
does hot appear that in these cases, the 


contention: was ‘or in the “circumstances” 


could have been raised, that such income 
was. derived from land which formed 
part of a permanently settled estate. . It 
has' also been. held: that assessments in; 
respect of -road-cess and.publie works cess’ 
may lawfully be made upon "the annual 
value of lands " and “ the net annual profits 
of mines etc.” [See Manindra Chandra 
JNandvs case (22) But a further and vital 


distinction is to be observed between, 


the language used in the Income Tax 
Act and that used in the Bengal Cess 
Act, By ss. 9 and 6 of Act IX of 1880, 
it is - specifically provided: 5. 
and after the commencement of this Act 
in any district or part of a district, all 
immoveable property . situate therein, 
except.as otherwise in ss. 2 and 8 pro- 
vided, shall be liable to-the payment of 


a road-cess’ and a publie works cess.” 6.-° 


“The road-cess and the public works cess 
. shall be asesessed on the annual value 
of lands and on the. annual net. profits 
from mines, quarries, tramways, railways 
and other immoveable property ascer- 
' tained respectively as in this Act pre- 
scribed.” f l 


. lam, therefore, of opinion that (1) 
the income derived from fisheries, and (2) 
the income derived from land used for 
stacking timber which acerues from the 
permanently settled estates `of which 
the applicant is the present zemindar 
cannot lawfully be charged with income 
tax, © 1. TES EM 
Rankin,  J.—My : learned brother 
and { are'agreed as to the course which 
should-be takenin view of the difference 
of opinion between us upon the subject- 
matter of this Reference. In-the case of 
Tata Iron and Steeb Co Ltd. v. The Chief 
Revenue: Authority . of Bombay (26) 
decided on. the 12th March 1923 by 
the Judicial Committee of the Privy 


; Qnm C.82; 11 O. W. N. 1053; 6 AL J. 
l ’ 


*- (25) 61 Ind. -Cas. 112; 48 O. 766 at p. 777; 25 OW 
N. 89; 32 C. L. J. 433. E 

(26) 74 Ind. Cas. 46); 50 I A. 212; 21 è LJ 
673; 25 Bom. L. R. 99$; (1923) A.L R. (P. C) 14$; 
(1333) M. W. N. 603; 45 M. L.J. 293; 18. L. W. 372; 
9 O. & A. L. R. 783; 33 M. L. T.” 301; 47 B. 724; 28 
Q. W, N, 307; 39 C. Lid; 16 (P. Q.. ND 
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“From. 


sense that this 
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Council it was' held that a decision, 
under s. 5l of+the Income Tax 'Aet 
of 1918 was merely advisory and not in 
the proper or legal sense of the term 
final and ‘that, therefore, no appeal lay 
under the Bombay Letters Patent to his 
Majesty in Council because the judg- 


ment was: not a final judgment or final 
Order within the meaning . of that 
Letters Patent. The present Reference 
arises under the 


corresponding s. 
66 of Act XI of 1922. It is  im- 


portant to observe that a right to state 
a case to the High Court arises to the 
Commissioner in the course of any 
assessment under the Act or any proceed- 
ing in connection therewith not being 
ofa criminal character. If, in the course 


of such a proceeding a question of law 


arises, the Commissioner may either on 
his own motion or on Reference from any 
Income Tax Authomty subordinate to him 
draw up.a statement of the case and 
refer it with his own opinion thereon to 
the High Court. Again within a month 
of the passing of an order fixing an 
assessment the Assessee may by applica- 
tion require the Commissioner to refer 
to the High Court any question of law 
arising out of such order, and the Com. 
missioner shall within a. month draw up 
a statement of the case and refer that 
with his own opinion to the High Court. 
The result is, therefore, that the pro- 
visions of. s. are not provisions 
whereby an order made by the Decoine 
‘Tax Authority is appealed from in the 

Court is invited to affirm 
or discharge it. The proceedings are 
proceedings whereby the Income Tax 
Authority may be instructed by an 
opinion tobe given by this Court upon 
a case ‘stated by the ‘Commissioner. 


“hat is a quite special jurisdiction and 


the only authority we have connectine 
that jurisdiction’ in any way with the 
Letters Patent of this Court is aif observa- 
tion made in Birendra Kishore Mantky@ 
v. Secretary of’ State for India (25) 
where it was held that'a case stated in 
accordance with the Income Tax Act ise 
dealt with as being, theoretically Speak 
ing, a kind of appeal such as .is contem- 


plated byl. 16 of the Letters Patent. 


So far as the gurisdiction, to be exer- 
cised is concerngd, "ib is in no waye 
related to the Code of Oiwil Procedur. 
The Code of Civile Protedurg by a 

© e 9 | 
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.4 says that "in the absence of any 
epecifüe provision to the contrary, no- 
thing in this Code shall be deemed to 
limit or otherwise affect any ‘special or 
local law now in force or.any special 
jurisdietion or power conferred or any 
special form* of procedure prescribed by 
or under any other law for the time 
being in force.” When we come to.read 
s. 98, we find that there is a pro- 
vision under the heading “Appeals from 
Original Decrees” according to which in 
a case of difference of opinion between 
two Judges the decree appealed from 
shall be affirmed and to that provision, 
there is a proviso that the Bench may 
when they differ in opinion on a point of 
law refer the matter for the opinion of 
another Judge or Judges. Even if we 
take the general provisions in s. 141 and 
the rather less general provisions of s. 108, 


it does not seem to le possible to apply. 


the provisions of s. 98 to a case under s. 66 
of the Income Tax Act. There is no decree 


ororder which is being challenged in the: 


. gense that the Court is invited to affirm. or 
discharge it. I find, therefore, the greatest 
difficulty in seeing how s. 98 can be applied 
in such a case unless we are to solve all 
difficulties by endeavouring to do so by 
cypres and entirely by analogy. Moreover, 
the decision of the Privy Councilin the case 
of Bhaidas Shivdas v. Bat Gulab (27) does 
not seem to leave it open to, doubt that in 
such a ease as this the provisions of s. 4 
of the Code do save the provisions of 
the Charter from being taken away by 


the provisions of s. 98, C. P. O. 


There is, it is quite true, room for 
‘difference of opinion as to whether the 
language of their Lordships of the Judi- 
cial Committee ought not to be read for 
the present as confined to the kind of 
appeal which was then. before them for 
consideration, namely, an appeal from 
the Original Side, that is an appeal 
granted by the very terms of the Letters 
Patent. Upon this matter a decision 
ee been only to-day: pronounced by 
‘another Divisional Benéh.of this Court 
. in Appeals from Appellate Orders Nos. 
19 and 20 of 1923. It is unnecessary, in 
my opinion, to go into that question.e It 


97) 60 Ind. 
wes O W.N. 605, 38 C. d. J. 488; 19 A. L.S. 
* 109: 23 Bom. L. R. 623. 3 UP. L. R. (P. C) 22; 14 

LW. 7; 01921) M, W. Ñ. 408; 29 M. L. T. 350; 48 I. 
A. 181 (PAD). j | 
t . e - a 


Cus. 822; 4% B. 718; 40 M. LJ > 


[84 1, 0, 1094] 


may be true or not that there is à strong 
body ofaüthority in the case of Second 
Appeals from the Mofussil.in‘favour of ap- 
plying the provisions of s. 98, C. P. C. * But 
undoubtedly the construction put by the 
Judicial Committee.on s.4 of dhe Code 
makes it still more difficult for us to 
apply s. 93 when we are exercising such a 
very particular jurisdiction as Is given 
us by s. 66 of the Income Tax Act—a juris- 
diction which seems to be far removed 
from any jurisdiction that is contemplated 
by s. 98. For these reasons, it seems to 
me thatthe only provision on which itis, 
open to us to act is the provision of ol: 36 of 
the Letters Patent of 1865. Ihave examin- 
ed the language of that cl. with care to see 
whether there is any phrase or expression 
in it which renders it inapplicable to such 
a jurisdiction as we are now exercising. 
It seems to me that the language there 
is quite wide enough to comprise the 
class of cases now in question. It runs, “If 
such Division Court is composed of two or 
more Judges and the Judges are divid- 
ed in opinion as to the. decision to be 
given on any point such point shall be - 
decided. according to the opinion of the 


majority of the Judges, if there shall be 


a majoritv: but if the Judges should be 
equally divided then the opinion! of the 
Senior Judge shall prevail.” In these cir- 
cumstances, it seems to me that the matter 
is governed by cl. 36 of the Letters Patent 
and that the opinion which I have expressed 
must prevail. a | 

The Registrar will now send under the 
seal of the Court and his own signature 
as provided by s. 66, sub-s. (5) a copy of 
the judgments of my learned brother and 
myself to the Commissioner of Income Tax, 
Assam, but it must be pointed out to him 
in clear terms that it is my judgment as 
the judgment of the Senior Judge which 
is the substantive one to control his action 
subject of course to’ any appeal that there 
may be. b 

There will be no cogts in the Reference, 

Page, J.—I am of the same opinion 
and I have nothing to add. : 

+ 
- Reference answered 
in the afirmative. 


M, B. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
*ORIMINAL APPEAL, No. 587 or 1923. 
CAPITAL SENTENCE No..34 or 1923. 
' February 16, 1924. 
Present :—Syed Wazir Hasan, J. ©., and 
Mr, Neave, A. J. C. 
HIRA LLAL—Accussp—APPELLANT 
N vOTSuS 
EMPEROR-—COoMPLAINANT—RESPONDENT. 
Penal- Code (Act XLV of 1860), s. 3802—Murder—- 
Circumstantial evidence—Duty of prosecution —Weak- 
‘ness of defence, effect of. Rat : 

Per Wazir Hasan, J.-C. and. Kendall, A. J. C.— 
The weakness of the defence in answerto a charge 
cannot be allowed to bolster up a weak ease for the 
prosecution, The prosecution must not only establish 
the guilt of the accused, but it should be established 
beyond any reasonable doubt. [p. 54, col. 2; p. 57, col. 2.] 

Per Kendall, A. J. C.—Where .certain facts are 
proved on the side of the prosecution and the accused 
instead of explaining them denies that they are facts, 
the Court is bound to take notice of his attitude in arriv- 
ing at its decision. [p. 57, col. 2; p. 58, col. 1.] 

It was found as established that the accused and the 
deceased left the house of the latter together on à certain 
evening shortly after sunset. The next morning the 
dead body of the deceased was discovered ina field ata 
short distance from his house, The medical evidence 
showed that death had occurred at the most within 
the two hours from the time when the deceased left 
his house. There was some slight evidence as to a 
motive which the accused might have for doing away 
with the deceased : | 
' Held, Per Neave, A. J. C. and Kendall, A. J. C. (Wazir 
Hasan, J. C., dissenting), that the charge of murder 
against the accused had been established. [p. 52, col. 
1; p. 58, col. 1.] 

Appeal against an order of.the Addi- 
tional Sessions Judge, Kheri, dated the 17th 
December 1923. EE 

Mr. N. C. Dutt, for the Appellant, 


- The Government Pleader, for the Respond- 


ent, 
ae . JUDGMENT. 

Neave, A. J. C.—(February 6th, 1924.) 
—Hira Lal, Brahman, has been -convicted 
by the Additional Sessions Judge of Kheri 
of the murder of Puttu Lal under section 302, 
I. P. C., and sentenced ,to death. He appeals 
against this conviction. The case is also 
before us for confirmation of the sentence of 


- 


death. : e 


Hira Lal appellant and Puttu Lal were 
brothers-in-law. Puttu Lal's first wife was 
the sfster of Hira Lal. She died about 
five years ago and Puttu Lal then married 
Musammat Chandra, who's the first cousin 
of the appellant, their mothers beigg sis- 
ters. Musammat Chandra. had been in the 
habit of paying visits to,the house of the 
appellant, and in  Asarh last his elder 
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brother Jagannath had taken her to their 


home at Piparia,. where she stayed tilF 
Saturday the 18th August. She was then 
taken to her grandmother's house at Munga. 
Who took her and for what reason, isa ques- 
tion that will be discussed .later, but that 
She went, is not disputed. ° ; 

On the afternoon of Sunday the 19th of 
August, the’ appellant Hira Lal arrived at 
the house o£ Puttu Lal in Chhattipur say- 
ing that he had come to buy a bullock. 


‘He asked Puttu Lal to accompany him 


as far as the house of Kuar Bhurji at 
Saunkhia on his way back to Piparia, say- 
ing that Kuar would go with him the 
rest of the way. Saunkhia is one kos 
and Piparia 8 kos from Chhattipur. Puttu 
Lal agreed and after taking the evening 
meal the two set out together at about 4 


gharis after sunset. Puttu Lal did not 


return that night, but no anxiety seems 
to have been felt gn this account as he 
was supposed to be sleeping at Kuar's house. 

Next morning at about li gharis after 


. sunrise Mendai Lal the father of Puttu 


Lal was informed by Baldeo Lonia that 
a corpse was lying in the sugarcane field 
of Ram Prasad Lohar. Mendai Lal went 
to see it and found thatit was the body 
of his son Puttu Lal He then went to 
the Police Station at Gola six miles away 
and made a reportat 6 P. m. In this report 
he mentions the facts given above about 
Hira Lal's visit to his house and depar- 
ture with his son and goes on to say “It 
seems that Hira Lal had a liaison with 
my daughter-in-law, and in orderto take 
her, as his mistress he killed Puttu”. He 
mentions three persons Ram Prasad Lohar, 
Narain Kurmi, and Lakha Kurmi, as hav- 
ing seen Puttu Lal and Hira Lal set out 
together. He stated that he has not had 
time to find out whether there were eye- 
witnesses to the murder. o 
“The post mortem examination showed 
that the deceased had received four incised 
wounds. Two of them were on the back 
of the left shoulder and two on the baek 
of the neck, cutting through the third 
cervical. Von a and spinal cord. There 
were marks of a ligature on the neck, 
and the stomach contained about 8 chha-° 
taks of masticated dal, roti and rice. In 
the opinion of the Oivil, Surgeon death 


was caused by. ope of the’ wounds in the 


neck which had gen Been inflicted 
by s sharp edged heayy weapon, like a° 
gandasa or banka. The evidence As to the 
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. Stomach and its contents is' of the first 
- Importance in this cast, and it is unfor- 
tunafe that no questions were put to the 
medical witness on this subject. It is to 
be observed that he speaks of masticated 
dul, roti and rice. There is no mention 
of. any indication that the process of 


- digestion had appreciably begun. The 


absence of such indications would point 
^o the murder having taken place very 
‘soon indeed after the consumption of the 
evening meal. In Lyon’s Medical Juris- 
prudence, 6th Edition, at pagel66, it is 
stated “Dr, Beaumont found that rice was 
digested in one hour, barley, milk and 
fish in two hours, He refers to gastric 
digestion. His conclusions have never 
been disputed by any authority......Other 
authorities have given periods of from 24 
to'9 hours as those required for the 
stomach to become empty after an ordinary 
mea]...:........ By ordin$ry meal they mean 
an ordinary European meal consisting of 
meat, vegetables, bread, etc. Meatandother 
highly nitrogenized foods take longer to 
. undergo gastric digestion than such starchy 
foods as rice, wheat, etc.” It would seem, 
therefore, that the deceased must have left 
home immediately after taking his evening 
meal and thatan exceedingly short .space 
of time must have elapsed between that 
meal and his death. 

The Sub-Inspector of Police who began 
the enquiry prepared a plan of the scene 
of the occurrence. This shows that the 
bodyewas found 9 paces inside the sugar- 
cane field beside the public road lead- 
ing to Saunkhia and 14 miles from that 
village. On the road two yards-from the 
field boundary blood ` was found. Evi- 
dently the murder was committed on the 
road and the body was then dragged into 
the field. According to the Sub-Inspector 
the spot was about one mile from Chhattipur. 

The appellant denied having visited 
Chhattipur on Sunday and ‘declared that 
he had gone‘ that morning to Mohamdi 
where he stayed till evening. He then 
went to Bismasi where he spent the night 
at the house of one UmrHo*Lal He left 
. Bismasi on Monday morning, reached his 
house at Piparia at noon,and then heard 
of Puttu Lals murder. ` He summored 
Umrao Lal asea witness but didnot call 
him or anyhody else t$ prove his alib, 
«The only witness callede for the defence 
was his own efathtr Bhikhari Lal who 
stated that hi$ son met out for Mohamdi on 
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Sunday to purchase shoes and returned on 
Monday. 

The prosecution story of the appellant's 
visit to Chhattipur and departure from 


that village with Puttu Lal is supported - , 


by the evidence of Mendai Ldl, and of 
Ram Prasad, and, Lakha Kurmi, two of 
the three Witnesses whort he named in 
his first report. .Ram Prasad's house is 5 
paces only.from that of Mendai. Heisa 
blacksmith and Lakhais said to have been 


-at his house having his plough repaired. 


No enmity on the part of any of ‘these 
witnesses was -suggested by thé appellant 
in his statement or even hinted at in their 
cross-examination. The only reason which 
the learned: Counsel for the appellant could 
think of for discrediting their evidence 
was that they say that they went off on 
Monday morning to the Bhutnath fair 
in the evening. He 
argues that this makes it impossible that: 
they should have met Mendai and told him 
what they had seen before he started for 
the Poliee Station, but Mendai certainly 
mentions their names as witnesses in-his 
first report, and the time and the distance 
do. not. make it at all impossible that they 
should have seen him before he started. 
The word.evening is always losely used 
by village witnesses. The Police Station 


was only six miles away. This would not 


have taken him, walking rapidly, more 
than an. hour and a half, so that if they 
arrived home at about 4 P. M., there would 
have been plenty of time for them to 
tell him. what they-knew. There seems to 
be no reason whatever for disbelieving the 
evidence that the appellant did visit 
Chhattipur and set out the same, night with 
Puttu Lal. l f 
. It is strongly contended on behalf of the 
appellant, that the evidence of- motive is 
altogether insufficient, Three witnesses 
have been. called from his village Piparia 
to prove. that on. the Tjita day (Wednesday 
the 15th of August) the appellant’s mother 
gave churis to all the female inmates of 
the house. To Musammat Chandra she 
gave a pair of glass churis. The: appellant 
was indignant at this saying that she vught 
to have had veshmi churis and that he 
himself would get her some. A quarrel 
took place over this and on Saturday the 
appelfant's father took the girl away to hèr 
grandmother’s house. The suggestion is 
that the appellant’s indignant intervention 
on Chandra’s behalf betrayed to his family 
E meg d.c I ee 
e 


' 
d 
-- 
* 


-a 


[64 T, 04, 1924T 


the existence of an intrigue between the 


two, which no one had previously suspected. . 


The witnesses.called to support this -story 
are' Mathura Singh, Chheda and Bhudar. 
It is also borne out by Musamniat Chandra 
herself who further has admitted in the’ 
Court that the appellant was her lover; and 
that acts of intercourse took place during 
her visit to his house. 

Mathura Singh was examined under, s. 
l64 by an Honorary Magistrate on the 
24th August, He has again made state- 
ments. to the Committing Magistrate and 
the Sessions Judge. He has certainly 
shown a tendency to improve hisstory at 
éach repetition, finally adfing to itin the 
Sessions Court the assertion that ‘the ap- 
pellant made somé sort of confession of 
his crime to him admitting that “khata 
hur.” Against him alone of the prosecu- 
tion witnesses there has been a suggestion 
made in cross-examination of any hostility. 
The othertwo witnesses are Chheda and 
Bhudar. They admit that’ they were not 
present inside- the house. when the quarrel 
took place, and, only heard the noise of it 
from outside. Chheda’s house is opposite 
to that of the appellant. 

Musammat Chandra's: admission that the 
appellant was her lover, has been criticised” 
on various grounds.. Ib is argued that on 
her own showing the appellant's father, 
his mother, four brothers and a sister-in-law 
all lived inthe house.with him and that 
under so many watchful eyes no improper 
intimacy would be possible. Further she 
states in the Urdu record that “their acts 
of intercourse took place in the barotha". 
This is said to bean open veranda where 
no coricealment would be possible. An- 
other objection taken is that her admission 
of so disgraceful: an affair in open Court 
is altogether unnatural. Thereis not much 
force im these objections, There would 
be numerous occasione on which the ap- 
-pellant's family would be out of the way, 
eand plenty of opportunities when the two 
lov€rs' were residing ih the same house. 
Musammat Chandra is not. shown to be at 
present under’ the influence of anyone who 
would ‘want her to implicate the appel- 
lant falsely, and the alternative theory. 
that she has ‘blackened her own reputation 
without-any causé at all seems the more 
unnatural of the two. The, learned Ses- 
sions Judge who is himself-a Brahman 
and-whose opinion on matters of caste 
custom and practice is, therefore, entitled 
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to considerable weight, has evidently bees 
much impressed by the incident of the 
girl's return to her grandmother's house 
He points out that as she had come from 
her husband's house, she should in the 
ordinary course havereturnell there, and 
should not have been allowed to. go to her 
grandmother's house without the consent 
or permission of her husband's family. 
On the other hand she could not return 
to her husband's ‘house before he asked 
for her, as this would involve a good deal 
of inconvenient explanation. It is note- 
worthy that while the appellant himself 
has stated that her maternal grandfather 
came to- fetch her, his own father Bhikhari 
Lal states that it was her grandmother 
who came. Chandra herself, however, aud 
the Piparia witnesses allagree that she was 
tàken by the appellant's father Bhikhari. 

It is contended by the appellant's Counsel 
that even if there had been a liaison þe- 
tween the appellant and Musammat Chandra 
neither of them had anything to gain by 
the murder of Puttu Lal, for as a Brah- 
man widow Chandra could not marry again. 
But as is pointed out by the learned Judge, 
thestory of Musammat Chandra's removal 
to her grandmother's house was evidently 
already known in Piparia. The scandal 
was bound to come to the ears of Puttu 
Lal before long and the appellant may well 
have been apprehensive of what might then 
happen. ih 

Kuar Bhurji has been called as a witgess 


‘and has deposed that he had not met the 


appellant for five years. Iblis, therefore, clear 
that the appellant's story which he told 
to Puttu Lals family to the effect that 
Kuar had agreed to accompany him from 
Saunkhia to Piparia was entirely false and 
was merely: invented as a pretext for per- 
suading Puttu Lal to accompany him as 
far as: Saunkhia. It is thus proved that 
the appellant enticed Puttu Lal from his 
house after nightfall on a lying eretext, 
that the two of them were seen setting 
out together from Puttu Lal' house and 
that Puttu Lalewas murdered on that 
night, within a.mile of his house and as 
the medieal evidenee shows, very shortly 
after» he had eaten his evening meal. 
The appellant when ealled ujon to explain 


‘these circumstances econtends hjmself with 


denying the whole gtors*and pleading an 


“alibi whith he has made no,.attempt to 


substantiate and which ig certainly «false. 
Puttu Lal had no reason fer going on to 
. 
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he would have returued to his home. But 
the appellant has not stated that they parted 
company. The evidence as to motive is 
perhaps not particularly strong but there 
.is some evidence, ln my opinion the cir- 
cumstantial evidence is sulficient to raise 
an irresistible presumption that it was the 
appellant who murdered Puttu Lal and I 
` consider that he has been rightly convicted 
and sentenced. ; 
Wazir Hasan, J. C. (February 6th, 
1924.)—The appellant Hira Lal has been 
convicted and sentenced to death under sec- 


tion 302, Indian Penal Code, for the offence of 
the murder of Puttu Lal by the Additional 


Sessions Judge of Kheri. < 


The case for prosecution has been fully 


stated in the judgment of my learned 
brother. So is every,piece of evidence 


having a material bearing on the guilt or 


innocence of the appellant. In the opinion 
of my learned brother the appellant has 
been rightly convicted. Itis my unpleas- 
' ant duty to disagree with him. 

"The case against the, appellant rests 
entirely on circumstantial evidence. The 
first question to be asked, therefore, is :—Is 
that evidence reliable and free from all 


reasonable doubts? The first circumstance 
urged against the appellant is that he had 
a liaison with Musammat Chandra, wife of 


the deceased Puttu Lal. If thisis proved, 


the inference sought to be drawn hy the 


prosécution is that Hira Lal wanted to do 


away with Puttu Lal, in order to keep 
Musammat Chandraas his permanent mie- 
This part of the case rests on the 
evidence of Musammat Chandra herself and 


tress. 


of Mathura Singh, Chheda and Bhudhar. 
Mathura Singh is discredited by the Judge 
of the Trial Court on an important point 
of his evidence and my learned 
' brother is not disposed to disagree with 
` him as tọ the opinion which he has formed 
in respect of the evidence of Mathura 
Singh. The learned Trial Judge has given 
ample and cogent reasons in support of his 
opinion. In my judgment*Mathura Singh 
* is unquestionably shown to be an unreliable 
witness, I have no hesitation in rejecting 
his evidence -altogether, The eyigenee of 
Chheda and Biudhar ig of no value what- 
soever. Their knowledge of the incidertt 
°” relating tothe qugarrel®over the chugis is 
based éither $n hearsay or pure imagina- 
tion. They both &dmit that the quarrel 
Š : 
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'Saunkhia.by himself- If he and the ap-- 
pellant had for any cause parted company : 


[84 L 0. 1924]: 
took place inside the house ‘and that neither: 
of them went inside. Indeed they both’ 
say that they did not hear the querrel 
even. It now remains to consider the 
evidence of Musammat Chandra. She is a. 
young girl of 17 yearsof age. Her deceased 
husband was about 20 yearsold. There is 
no evidence on the record to support the 
suggestion that the husband and the wife. 
lived on any but the best of terms. Hira 
Lal and Musammat Chandra are related to 
each other as first cousins and they are. 
Brahmans. There is, therefore, no initial. 
probability in favour of the alleged illicit 
connection between Chandra and Hira Lal. 
Apart from the general statement of 
Musammat Chandra, that the appellant used 
to go to her place and also used to take her to 
his house what is definite and specific is that, 
Musammat Chandra came to the appellant’s 
house twice; once in Phagun and again 
in Asarh. On the first occasion Hira Lal’s 
brother and Hira Lal accompanied Musam- 
mat Chandra on her way to the house of 
the appellant from her husband's house 
and on the second occasion Hira Lals 
brother alone took her to his house. It is 
not suggested, nor it is at all probable, that. 
Hira Lal could have had opportunities of: 
making advances to Musammat Chandra at- 
her husband's house. That any illicit in- 
timacy: could have sprung up between the 
two, while she was on her way to the appel- 
lant’s house on the two occasions mentioned 
above, is out of question. On the first 
occasion there was the brother of the 
accused and on the second: occasion his 
brother was the only companion of Chandra. 
In the statement in the Court of Session 
Chandra says definitely that Hira Lal. 
used to commit adultery with her in the 
barotha.'of the appellants house. I feel 
myself wholly unable to accept this version - 
of Chandra. Now a barotha is an open 
verandah adjoining the entrance door of 
the house. It is highly improbable that 
the young couple will engage themselves 
in the act of sexual “intercourse at suclf a 
place, and the improbability is aggravated 
by the further fact that the interceurse 
had to be carried secretly wtthout 
arousing the suspicion of the other inmates 
of the house. Further, in the same house 
lived, Hira Lals father, mother, four - 
brothers and a sister-in-law. We have no 
evidence as tà the dimensions or the 
accommodation capacity. of the house, 
Bhikhari Lal, father of the appellant, isa . 
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presumably of the usual type of a villager's 
: house ; The number of inmates , being 
large, and the house having no higher pre- 
tensions than those of an ordinary village 
house, I am unable to concede that the 
barotha could haye^been even left to .the 
use of Hira Lal and Ohandra alone during 
the nights, It is not, and it cannot be 
suggested that Hira Lal would or could 
have had sexual intercourse with the girl 
actually in the day time. To any mind 
such a possibility was wholly out of ques- 
tion; and even if the house had enough 
accommodation to allow Hira- Lal and 
Chandra to sleep in the* barotha during 
ihe nights, I cannot conceive it possible 


that Hira Lal’s parents would permit it or . 


that the girl would place herself in. a 


position so as to give rise to an open 


scandal. Considering the social condition 
of an Indian's house, I feel it strongly that 
the suggestion that these two young per- 
sons slept in the barotha all by. themselves 


.is revolting. Chandra distinctly says that. 


her husband had. no suspicion either 


against her or Hira Lal. Puttu Lal’s father: 


says that between Musammat Chandra and 
‘Hira Lal relations were as of sister and 
brother and further that he never suspected 
any illicit connection between them, before 
‘he saw the corpse of his son. Likha, pro- 


secution witness No. 3, is a resident of. 


Chhatipur. He says: “ There was no talk 
in the village of any illicit connection 
between the accused. and Chandra.” On 
these reasons lam not prepared to accept 
the evidence of. Musammat Chandra aa reli- 
able ‘or at all events as free from ‘doubts. 
Musammat Chandra has lost her husband. 
According to the usage of her caste she can- 
not re-marry. Shéisayoung girlof 17 as 
already stated. Isitlikely,in the circum- 
stances, that she should have a natural desire 
to lose her loveralso if the appellant is 
her lover. To my mind Chandra's evidence 
is wholly unnatural. She has given this 
evidence either ‘under an‘ over-powering 
sense of revenge or she is a tutored witness. 
The atmosphere surrounding the investiga- 
tion: Of the case seems to have created a 
beliefin her mind that Hira Lal is the 
murderer of her husband. -Indeed in the 


opening part of her evidence she-sayg "The 


accused is my mauserd bhai but now an 
enemy”. Having had this confession: of 
Ohandra's feelings of bitterness against 
Hira Lal; can we rightly treat Musammat 
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Cultivator, . His house in the village is- 


Chandra as an unbiased witness? My reply o 
is emphatically no. Some importance: i& 
attached to the fact that Musammat Chandra 
was not sent.baek to her. husband's placè 


"but was taken away to the house of her 


father. We have no justification for guess- 
ing that the reason forit was a scandal, 
which. had arisen on account of Hira Lal’s 
objectionable behaviour towards the girl in 
face of Chandra’s own statement that “I can 
give no reason why I was not sent to my 
husband's place and sent to Munda". -To 
infer from the fact that she was sent to 
Munda and not to her husband’s place, an 
illicit intimacy between Chandra and Hira 
Lal -betrays.to my mind an utter absence of 
In my 
judgment, therefore, the first link in a short 
chain of circumstantial evidence in this case 
miserably fails. —. 

The second link is made up of the fact 


- that Puttu Lal was last seen with the ac- 


cused and afterwards found dead. In dis- 
cussing this part of the case I will first 


assume that Hira Lal came to the house of 


Puttu Lal at Chhattipur, that they had 
their.food together and left that house 
together four, 'gharis after nightfall: In 


the first. place according to the report made 


at the Police station by the father of Puttu 
Lal the discovery of Puttu's corpse was 
made by one Baldeo and that Baldeo com- 
munieated the discovery to Puttu's father 


on the 20th of August 1923 at about noon. 


Baldeo has not been produced. We, there- . 
fore, do not Know. precisely the time at which 
Baldeo found Puttu's corpse in the sugar- 
cane field. It may, however, be reasonably 
presumed that it was a short interval pre- 


ceding the noon, when Baldeo communicat- 


ed the fact to Puttu's father, The time, 
therefore; which elapsed between the event 
of Hira Lal and Puttu Lal “having been 
seen together and the discovery of Puttu 
Lal's corpse was about 16 hours. This to 
my mind isa long time and gives a wide 
margin in favour of a reasonable ffossibility 
of the innocence of the accused. In con; 
sidering this circumstance we should con- 
stantly bear if mind the absence of any 
definite evidence as to the time of murder. 
In,my judgment it is wholly unsafe to infer 
from the condition of food in the stomach 
as disclosed by the post mof$em examination 
of Puttu Lal's corpse that the emurder must 


have been commited soon after Puttu Lal» 


had taken his meals, The medical evidence 
on this question is as follows: "Death had 
" * e a 
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. occurred probably 36 hours before”, The 
post mortem examination was held at 11 A. M. 
on the 21st of August 1923. The death there- 
fore, according to this evidence, occurred 
at about 1] P. M. on the 19th August. 
Puttu Lal and Hira Lal had left the house 
ofthe former about 4 ghari after sunset, 
?. €., about 8-30 r. x. The result is that 
the interval between the taking of the meal 
by and the death of Puttu Lal was about 
25 hours. , Ordinarily, I take it, dal, roti 
and rice shall haye passed through a fair 
process of digestion during that interval. 
The medical evidence, however, says that 
the stomach contained masticated dal) roti 
and rice. Does this mean that the condi- 
tion of the food was the same as it must 
have been after it had gone down the 
throat or does_it mean that it was in a 

. semi-digested condition?: Be that as it may, 
the medical evidence, as to the time.of 
death is not certain oi the face of it and 
cannot bé certain in the circumstances, 
The distance between Puttu Lals house 
and the spot on the public roadway at 
which it is said, the murder must have 
been committed, is stated in the evidence to 
be about one mile and the evidence as to 
these two persons having been seen going 
together is of the neighbours of Puttu. 
Presumably, therefore, if that evidence is 
accepted as true, Hira Lal and Puttu 

. Lal were ,seen together only when 
they wereleaving the house of the latter 

. together. The conclusion is that they were 
seen together at. a. distance of one mile 
from the scene of murder. I find myself 
after anxious consideration, wholly unable 
to deduce from that fact an unquestion- 
able inference that Hira Lal is the murderer 
of Puttu Lal. That they might have parted 
company soon after they had started to- 
gether is a possibility which is not at all 


excluded by the evidence and the circum- 


stances bearing on it as above analysed. 
The record is wholy- silent as to whether 
Puttu Lal had or had not any enemy of 
his; that he might have had one or -none 
are thetwo alternatives qqually reasonably 
possible, P 

The argument that the accused has fail- 
ed togive.any explanation consistent with 
his innocence. of sych pieces of. evidence 
as are Incrimisating and, therefore, they 
furnish conclusive proof of his guilt is tà 
my mind wholly unsou®d. Such am argu- 
ment ison à epar With another argument 
. favourite with prosecutors that a deceased 
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person was murdered, anfl if the acused 
person has not kiled him who else has? 
This is an utter perversion of the “well- 
established principle of law of evidence 
that the prosecution must not only establish 
the guilt of the accused, but that it should 
be established beyond any reasonable doubt. 
Further the argument isof little value in 
& case like the present. Hira.Lal is an 
illiterate village- Brahman. It does not 
appear that he -had ever in his life to do 
with the Police or the Court business. He 
may be innocent, buthe is lacking in the 
courage ofit, with the result that all that 
he saysin his defence is an assertion of 
innocence and &'plea of alibi, I ‘venture 
to think- that I unmistakably realise the 
mentality of person like Hira Lal when 
placed on a trial of murder. 

So far I have assumed that the evidence 
that Puttu Lal and Hira Lal were seen 


together when leaving the house of the 


latter on the 19th of August 4 gharis after 
sunset is true. A careful examination of 
that evidence, however, makes me fully 
doubtful -of its authenticity. It consists of 
the statements of Ram Prasad and Likha, 
besides that of Mendai father of Puttu . 
Lal. Ram :Prasad lives, as he says, at a 
distance of five paces from Mendais. We 
do not know where Likha's house in Chhat- 
tipur is situate but both of them say that 
Likha had ‘gone to the house of Ram Pra- 
sad for the repair of his plough. They say 
that they saw Puttu Lal going with Hira 
Lal 4 gharis after sunset towards the ‘east. 
Now the statement of these two witnesses 
is devoid of all details. The learned Judge 
of the Trial Court does not seem to have 
taken the trouble of putting any question 
toeither of them for the purpose of fixing 
the position of Ram Prasad’s house in re- 
lation to Mendai’s, nor the distance be- 
Ram Prasad is a lohar by 
caste and apparently he carries on the 
profession of lohar. "Po my mind it is very 
unlikely thatin the month of August: gt 
about. 8 o'clock in the night Ram Prasad 
would havé undertaken to repair the plough 
of Likha. He is a neighbcur of Migifdai, 
Mendai isa Brahman ofthe village. Men- 
dai is certainly obsessed with the belief 
that Hira Lal was the murderer of his son, 
Ram rasad and Likha are not persons 
above influence. They are supporting 
Mendai. It was rainy season and Likha 
says that there was water on all sides the 
night in question, Up to what distance on 
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the publie road ihey saw Hira Lal and 
Puttu Lal together is not clear.’ 

The way ‘of ‘Hira Lal and Puttu Lal 
from Mendai's house to’ Saunkhia did not 
lie through' any jungle. ‘The way is dez 
scribed to he apublie road and tlie murder 
is alleged to have been committed on the 
road and the ‘body dragged apparently 
after life had become extinct into the 
bugar cane field. Hird Lal could hardly 
have chosen such a thoroughfare for mur- 
dering’ Puttu Lal. According to the inédi- 
cal evidence the wound which caused the 
death: of Puttu Lal was inflieted- with à 
heavy weapon like gandane or banka; none 
is produced; 

There is yet one fact upon WEN. the 
learned J udge of the Trial Court relies 
and it is that the accused was found endea- 
vouring to suppress the fact of his absence 
from the village on the:night of the occur- 
rence, Foundation for this i is very slender 
indeed, Mathura Singh says that Hira Lal 
asked him to say that Tie was in the village 
on Sunday. The learned Judge is not pre- 
pared to` accept- Mathura Singh's evidencé 
that Hira Lal made the confession of .his 
guilt to him, Mathura Singh's statement 
that the accused asked him “to say that he 
was in the village on Sunday is only a 
part of the discredited confessson made to 
Mathura Singh by | thé accused. To my 
mind itis a ‘perversion fo divide’ a single 
statement into two pieces. ‘in the manner 
in which the learned Judge of, the Tr ial 
Court has done. Mathura Singh is; for the 
reasons stated by the Judge himself, a 
wholly ; ‘unreliable witness. | Another. wit- 
ness onthe point is Chheda. He is mainly 
a witness to the incident of the churis. 
Chheda's evidence is’ hardly sufficient to 
support the finding at which. the learned 


Judge has arrived. Here again the accused 
was “being charged with ‘the murder of. 


Puttu Lal by Püttu Lal's father. Appa- 
‘rently he tried to meet that charge by a 
plea- of alibi," From this I am unable to 
infer the guilt of tlfe accuséd. All the 
. three Assessors were ‘of unanimous opinion 
thate, the accuséd’ was not guilty. | . 
1 Would, therefore; allow the appeal, set 
- aside the conviction : and the senterice and 
-direct that the appellant be set at liberty 
ab once., ; ^" 
- NW azir Hasan; J. C. and Néave, 
AS J.C; February 6th: -1924):—Under 
s. 429 of’ the Cr. C 
this Case, with our opinions shall’ be laid 
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we order that 


pa 


before . the. Second -Additional J udicial * 


Commissioner for his decision at a as early à 
date ds possible. . 
J UDGMENT, di 
Kendall, A. J. C.—(Februavy With, 
1924.)\—Hira Lal, a Brahmine aged about 
20 years, lias been convicted by the 
Additional Sessions Judge of Kheri of an 
offence urider s. 302 Indian Penal Code, and 
sentenced to death. The casecoming before 
a Bench of this Court in appeal and ‘also for 
confirmation of the sentence, the learned 
Judicial ,Comnmiissioner and First Addi- 
tional Judicial Commissioner recorded dis- 
senting "judgments, A reference has, 
thérefóre, been made to me under s. 429, 
Or. P. C. for my opinion. 
. The case has already been deseribed, 
There were no eye-witnesses to the alleged 
murder and the case for the prosecution, 
therefore, depends gntirely on circumstan- 
tial evidence. Mendai, father of the de- 
ceased, has stated that on the evening of 
Sunday, August 19th, the accused ‘Hira 
came to: his house in Chhattipur, took his 
evening . meal there and persuaded the de- 
ceaséd Puttu Lal to go away with him, 
saying that he wished him to go as far 
asthe house of Kuar Bhurji in Saunkhia 
village. The two, therefore, left Mendai's 
house about, 4 ghari is after sunset, which 
would. be somewhere about 8- 30 P. M. 
Two residents of Chhattipur have support- 
ed the statement of Mendai to this extent 
that they saw the two men going away 
fogether.towards:the east about 4 haris 
after sunset. Puttu Lal was not seen again. 
alive. Next day i in the morning, apparent- 
ly one and | half “nahars” after sunrise, 
which. would be about 10-30 a. M., Mendai 
was informed by one Baldeo who has not 
beén examined as a witness, that à corpse 
was lying. in the field of Ram Prasad. 
Mendai went to “the spot and ‘discovered 
that the corpse was that of his son Puttu 
Lal. He.made à report at the Police 
station, which i is-six miles away, after 6 P. M. 
the same evening. In this he stated “It 
seems that Hira Lal had ‘liaison with my 
daughter-in-law and in order to take her 
as his mistress he killed my son Puttu.” 
‘The medical evidence makes ‘1t:clear 
that Puftu Lal had been murdered. He 
had keen struck, on thé* neck at ‘least 
ttvice ahd probably emore “times: by: a 
sharp-edged heavy “veapgn like à ce 
or banka. EC 
The éxact time at “which the * "mur der 
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' took place is obviously of Zgreat import- 
ance, and both ‘my learred colleagues have 
discussed the matter at some length. The 
medical evidence was given by Pandit 
Ganga, Sahai, as to. whose qualifications 
there is no tvidence on the record. He 
conducted the post mortem examination at 
il AM, on August 21st and he gave it 
as his opinion that “death had occurred 
Mo 36 hours before," Unfortunate- 
y no questions were put to him in order 
to fix the exact time of death more strict- 
ly. The- learned First Additional Judicial 
Commissioner relies on the presence of 
masticated rice in the stomach of the 
deceased for Lis conclusion that a very 
short space of time had elapsed between 
the last meal taken by the deceased and 
his death. The authority on which he 
relies is Lyon's Medical Jurisprudence, 
and the opinion of De. Beaumont quoted 
therein is that rice is digested in an hour, 
The Surgeon’s evidence in the present case 
refers to masticated rice, and this appears 
to mean wholly undigested rice. It is 
perfectly true, however, that the statement 
is not sufficient to make it clear how far 
the process of digestion had gone. How- 
ever, I would hesitate to accept Dr. 
‘Beaumont’s dictum that rice takes only 
one hour to digest in this country. In 
a case which has recently come before a 
Bench of this Court, some undigested 
rice was found in the stomach of a man 
who pad unquestionably travelled six miles 
in a bullock cart since his last meal. The 
only facts proved in the present case are 
that the rice was not completely digest- 
ed and that the deceased was murdered 
within about 24 hours of his last meal. 
On the other hand the medical officer's 
assertion that death took place probably 
36 hours before ll 4. M. on August 21st 
i. e, about ll P. M, on August 19th, is 
clearly only approximate, and is not in- 
compatible with tle theory that death 
. took place between 8 and 9 P.M. The 

Place where :the corpse was found was 
20 fields distant from Mauza Chhattipur 
probably rather less than one mile, The 
'conolusions to be drawn, therefore, from 
the evidence of the rice are not definife- 
ly to the effect, that the deceased was 
murdered after walking straight *from, 
Mendai's house to tlte saene of the murder 
but they are pot definitely against “that 
theory, and they do not definitely favour the 
accused. rae ii "MEI. 
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I -have not been able’ to find any- 
thing on the record to show that the 
evidence of Mendai, father of the deceased, 
is not worthy of credit. No one has 
suggested that he had any. grudge against 
the accused before the discovery of the 
body. Why then shouldehe be obsessed 
with the belief that- Hira Lal was the 
murderer of his son? There are only two 
circumstances that could give rise to the 
obsession (1) that the accused had left 
Mendai’s house with the deceased very 
shortly before the time when the murder 
took place and (2) that there was an in- 
trigue between [he accused and the wife 
of.the deceased. Very likely Mendai knew 
nothing about the alleged intrigue until 
he saw the dead body of his son and made 
enquiry. But it is to my mind ineredi- 
ble that Mendai, who had no cause to 
dislike the accused, invented the story of 


the accused's coming to his house and 


leaving it with the deceased on the Sunday 
night.- The statement of the two witnesses 
who claimed to have seen the accused and. 
the deceased walking towards the east 
is, of course, not of the same importance 
as the statement of Mendai, and they 
were not subjected to a detailed cross- 
examination, There does not, however, 
seem to me to be anything intrinsically 
improbable in the statement that Ram 
Prasad should have been repairing the - 
plough of Likha at about 8 P. m, 
on an August evening. As the Govern- 
ment Pleader has pointed out, the plough 
would be in use during the day, and the 
evening would be the natural time for 
repairing it, Neither Ram Prasad nor 
Likha has been shown to bear any enmity. 
towards the accused and I do not think 
that their evidence can, be disregarded. 

In my opinion therefore it is clearly 
proved that the accused left Mendai's bouse 
with the deceased ‘at about 8-30 P. m., 
and that the deceased’ was, murdered be- 
foreaboutll p.m. Itds necessary to decide 
whether this circumstantial evidence is 
sufficient to bring home the crime to the 
accused, and for this purpose the question 
of motive must be examined. 


.Mendai reported "ha ; 
P. M. that the accused had a liaison with 


Puttu Lal's wife. He stated in evidence 
that the accused and Musammat Chandra 
were on visiting’ terms, and that their re- 
lationships were those of aibrother and 
sister, and that.he never suspected any' 


at the Thana at 6. ` 
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intrigue until hè saw the corpse. His.evi-' 


dence as to the existence of an intrigue 
is, thérefore, worth nothing, but there is 
this importance in his mention of it 1n his 
first reporé, that he. mentioned the intri- 
gue before he had had any communica- 


tion with Musammat Chandra or with the. 
relations of Hira Lal, and as le men-: 


tioned if at the same time as he report- 
ed the murder, it is not conceivable that 
the Police suggested it to him. I should 
add that it has not been suggested in 
argument that the Police had anything 
to do with the invention ‘of the story of 
the intrigue, though it has been suggest- 
ed that Baldeo might havé invented it and 
told it to Mendai; 

The strongest evidence of the intri- 
gue is, of course, the statement of Musam- 
mat Chandra herself. As to whether this 
Statement is true or not, I feel that much 
reliancé must be placed on the judgment of 
the learned Additional Sessions Judge 
who examined the witness and evidently 


believed her. It is certainly very remark- 


able that the girl should have come for- 
ward in Court to admit to the intrigue, 
but as to the psychological - probabilities 
of the case I must admit that I agree ful- 
ly with my learned brother Neave. If the 
intrigue existed, and if she is & persen of 
ordinary humane instincts, the impulses 
. that would be uppermost in her mind 
would be, I think, firstly, a revulsion of 
feeling against the.accused, and secondly, 
a ‘desire to dissociate herself from him, 
and to show to the world that she was not 
a party to his design to murder her 
husband and to keep her as his mistress. 
Apart from her statement the evidence of 
the intrigue is not very substantial, but 
after weighing the matter carefully, I feel 
that the evidence as to the episode of the 
churisis true. It does not read like an 
invention. Chheda and Budhar may not 
have been actually present when the quarrel 
took place. Their statements. are very 
short and it must be admitted that itis 
very difficult to. decide to what-extent 
they gre based on personal knowledge. I 
agree, however with the Trial Judge that 
the admitted fact that Musammat Chandra 
had been sent away to her grandmother's 
house on the Saturday is of great gsigni- 
ficance. | 
reason for it. The quarrelabont the churis 
is supposed to have.taken place on the 
Tijia day, i. e., Wednesday. The girl was 
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sent away on Saturday and the deceas- . 
ed was murdered on Sunday night. It 
would not be safe to infer the intrigue 
from the more fact of the girl being semt 
away, but taken in coninzetion with the 
other--circumstances her departure assumes 
great significance. As to whether there 
could have been any opportunity for the 
intrigue to he carried on in a housein 


which there were several inhabitants, my 


opinion is that if the two people con- 
cerned really meant to have their way 
they would find opportunities. Much stress 
has been laid on the unlikelihood of any- 
thing unseemly happening in the.“ baro- 
tha”. The passage in the girls state- 
ment in which .“ barotha” is mentioned 
occurs in the Urdu version of the evi- 
dence and not in the English. The exact 
words used were “ mulzim mujh se baro- 
tha men üshnai karta tha aur mujh ko 
rakhta tha”. I do not think that it can 
be inferred from these few words that the 
“ barotha " was the only place used, I must 
say that from my own judicial experience [ 
can remember instances of illieit intrigue 
being proved to have been carried on in the 
houses of villagers. I cannot bring myself to 
believe that it was impossiblein this case, 
in face ofthe clear evidence of the women 
herself. My conclusion is, therefore, that 
Musammat Chandra is a reliable witness 


-and that the intrigue did exist. 


As to whether it provides an ade- 
quate motive for the murder I need say: 
little. There is an old proverb fo the 
effect that at the bottom of every murder 
there.is one of three ‘causes—zan, zar,or 
zamin. ‘In the present case there was the 
first and most common cause. The accus- 
ed had been thwarted of his desire, and 


whether he was actuated by the wish to 


keep. Musammopt Chandra as his mistress, 
or merely to get Puttu Lal out of the way 
in.order to avoid serious trouble now that 
the intrigue had been discovered cannot . 
be determined. - Possibly botlf motives 
were present. The accused himself while 
denying the intrigue and the commission 
of the murdef gave no explanation of the 
appearing in evidence. 
against him. He simply denied them. I agree 
entirely with the, learned Judicial Com- 
missioner that the weaknéss of the defence 
must not be allowed ato bolster up a weak 
case fer the prosbeution. There are, howe 


ever, certain proved facts ‘on the side of 
the prosecution, and "the accused instead 
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. Of -explaining . them denies ` that they are 
- facts. I do. not think, that it is possible 
. mot to take notice of his attitude, "With 
great reluctance, ‘therefore, I récord my 
opinion in agreement with the first Ad- 
ditional Judicial Commissioner that the 
charge is proved against the accused. 
Wazir Hasàn, J. C. and Neave, 
A. Jd. C.— (February 16th, 1924). —In view 
‘of.the difference of opinion’ between ` two 


members of the Court this case was laid | 


under s. 429 of the Cr, P.C, beforéa third 
_ Judge of the same Court. The lastmentioned 
a udg ge has given his opinion in favour of 
ihe ‘dismissal , of -the 'appeal. In terms of 
the said section our order is that the 
appeal will stand dismissed and the sen- 
‘tence of death. is confirmed and it will: be 
carried out according g is law: 


Appeal dismissed." 
a * * | m 7 a + l 
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SIN D JUDICIAL COMMIS- 
SIONER'S COURT. | 
CRIMINAL REVISION APPLICATION No. 31 
' . oF 1921. . 
June 23, 1921. 


Present: —— Mr. Kennedy, J.C, and m 


'", Mr. Madgavkar, A. J: Q^. 
HOONDRASJ MÍTHOMAT Armaonvr 
: .-""erSuws ' 
- EMPEROR—-OPPONENT. 

Penal Code (Act -XLV- of 1860), s. 499—Defamation 
iy party to civil -proceeding—-Privilege, extent of— 
Duty of Cour t—Interpretation of Statutes— Public 

policy. - 

-Ita party to a judicial proceeding. is prosecuted 
for defamation in: respect of a statement made. 
therein on oath or otherwise, his liability must be 
determined by a reference to the ” provisions of s. 499, 
Indian Penal'Code. 'The Courteannot engraft there- 
upon exceptions derived from the Common Law: of 
England or. based on grounds of publie policy, . Con- 
sequently, a berson in “such à position is entitled only 
tothe benefits of the, qualified , DLE mentioned in 
se 499, Indian Penal Code. [p. 60, colj1 

Gase-law discussed. . 
< Courts” should : carefully refrain* from extending. 
their powers on groünds of publie policy, that is to 
"say, of expediency, and thús encroach on the province 
of the Legislature. It is better that the publie, ifeit 
is of-the opinion that a certain course ig ogposéd to 
public policy, shoudd make its view clear t 
constitutional chgnnels, i. e. ti Legislature, [p. aS 
gal. “9: p. 59, col. 1; p. 60, co? 1] 

^rimigal Revision against an “order of 


the City Magistrate, Kar achi, 


, ants firm was in&olvent. 


their favour. 


through: - 
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Mr. Motiyam Idanmal, for the Applicant, 
Mr. T. G. Elphinston, Public Prosécutor, 
for the Crown. 0 €* 


J UDGMENT. 
Kennedy, J. C.—In this cage the com- 


plainant brought a complaint in the Court . 


of the City Magistrate, Karachi, against the 
present applicant and two other persons 
for.an offence under s; 499, defamation. 

It appears that the accused (applicant) 
filed an affidavit in the Court of the Judicial 
Commissioner asserting that the complain- 
The Magistrate 
issued process. The appliéant applied to 
him for discharge on the ground that the 
alleged defamatory statement having been 
made in a judicial proceeding is privileg- 
ed. The City Magistrate, however, came 
to the conclusion: that this plea was ansound, 
The ‘applicant now comes heré in revision. 
. Many vases. have been quoted and there 
is no doubt a considerable volume of autho- 


rities- io support: the proposition that in 


such a’ case prosecütion could not be 
brought against - parties or witnesses in 
judicial proceeding es for defamation. There 
is also considerable weight of authorities 
on the other side and there is a ruling of 
our own Court, MeGill v. Byrne (1), which. 
supports: the view of the Magistrate. On 
consideration of these authorities, we are ` 
of the opinion the law as stated in MeéGill. 
v. Byrne (1)is correct. 
ferred in the general exceptions. of the 
Penal Code to litigants.' There is no Special 
exception in-the Chapter on defamation in 
-It would appear, therefore, 
that a defamatory statement by Whomsoever 
made is punishable under the. Penàl Code 
and is not protected by the géneral or specjal- 
exceptions. There is hothing i in the Penal. 
Code which prevents a Court from, taking 
cognizance of the offence where an offence’ 
has been committed by. à party in legal: | 


' proceedings. 


It ssems to us we,are "not entitled to look: 
to the English Law and we are bound” by. 
the Penal ‘Code. In regard to the Question, 
of publie policy, we are not much’ in favour. 


- of interpreting ' the law -contrary to the 


clear words ofit, on considérations of publio 
policy. 
-We think it is better the publie. if it is 


of the Spinion that a certain course is oppos- 


ed to public polity. should maké its view 
Q 13 Ind. Cas, 217; 5S LOR / 133; , 18 Cr. L; 
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clear through cohstitutional channels, 1. es 
the Legislature. . 
‘Altifough, therefore, we. do think it 
would have been expedient that persons 
engaged inelitigation should not ‘be liable 


for prosecution at the hands of the public - 


in respect of stgtements made by, them 
in judicial proceedings we are not able “to 
hold, as the law at present stands, they 
can be. protected i in any way. In the pre- 
sent case; it appears there is also an 
application pending before the Judicial 
Commissioner’s Court for prosecution of 
the applicant for perjury which applica- 
tion is still pending. ' The City Magistrate 
wil be well-advised - not to proceed with 
the present prosecution of fhe applicant 
‘Tor defamation: until the perjury matter 
is disposed of. Should the Judicial Com- 
missioner's Court come to the conclusion 
that the applicant has not committed per- 


jury, no-doubt it would be difficult for the - 


complainant: to establish that the applicant 
in swearing his affidavit had not acted in 
good faith. In the meantime all we can do 
is to dismiss: the application. 


Madgavkar, A. d. C.— This applica- 
tion raises a question of importance as to 


the immunity of parties to civil suits in: 


respect ‘of criminal. proceedings for defama- 
tion. The applicant, Hoondraj, sued the 
opponent in this’ Court and applied for 
attachment before judgment on the strength 
of an affidavit impugning the commercial 
solveticy of: the defendant. The suit is still 
pending. The .defendant applied to the 
Court for sanction to prosecute Hoondraj 
for perjury in respect of certain statements 
in the affidavits, 
that no order should be ‘passed on that 
‘application until the decision of the civil 
suit. The defendant, thereupon lodged a 
complaint against Hoondraj before the City 
Magistrate under s. 499 of the Indian Penal 
Gre i in. respect of certain statements in the 
affidavit. “The plea of ,Hoondraj of absolute 
immunit ty was disallowed by the learned 
Magistrate, who decided, however, that 


He wild not proceed with the complaint: of: 
defamation untilthe question of sanction . 


for perjury had been decided. : Hoondraj 
not being content with’ this order 
postponement, moves this Court in re sion, 
contending that in respect pf his statement 
as plaintiff i in the suit he enjoys absolute 
immunity and is entitled to the pr ivilege of 
English Common Law. 
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us, 


whole question of absolute privilege. 


insufficient grounds. 
Cr..P. C. bars, except with the sanction of 


The- Civil Court decided. 


of: 
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On the quéstion of privilege in general, 
exhaustive authorities have been cited toe 
For the purposes of the present appli- 
cation it is not necessary to go into the 
That 
question may be divided either according 
to the persone in favour of whom it is 
raised such as, firstly, Judges, secondly, 
Oounsel, thirdly, Parties, and Fourthly, Wit- 
nessess or according as to whether the 
immunity is in respect of civil or of criminal 
prosecution. As regards the first division, 
the Legislature has made different provi- 
sions in respect of different persona, as for 
instance, Act XVIII of 1850 is enacted for 
the protection of Judicial Officers, and 
S. 132 of the . Evidence Act of certain 
witnesses under certain circumstances. 
Similarly, as regards the second division, in 
respect of civil damag ges s. 95 of the C. P. C. 


` provides for compensation in case where 


attachment before judgment is obtained on 
Again s. 195 of the 


the Court, the prosecution for prejury and 
certain other offences of persons whether 
parties or witnesses who have given evi- 
dence. 

The question for decision is only whether 
the plaintiff is entitled to absolute immuni- 
ty against a criminal prosecution for defa- 
mation.- To answer the question in the 
affirmative, the applicant is compelled to 
argue that the Indian Courts should travel 
outside the Indian Penal Code and extend 


- to India the Rule of English CommonLaw 


as based on publie policy according to the 
English Courts. The higest English Court 
has, however, repeatedly insisted on the 
difficulty and danger of public policy as a 
ground for legal decision : “ Public policy is 
always an unsafe and treacherous ground for 
legal decision " per -Lord Davey in Janson 
v. Driefontein Consolidated Mines, Ltd., (2) a 
dictum approved of in Indian cases such as 
Shrinivasdas Lakshminarainv. Ramchandra 
Ramrattandas (3) in which the Tryfhg Court 
had set aside a contract on grounds of pub-, 
lic policy. In the present case, the appli- 
cant cannot sudeeed without asking us not 
only to formulate a rule of public policy, but 
also to incorporate itin the Criminal Law 
and to such an extent as,to lead us to engraft 
an exception to s. 499, wifich the Indian 
Penal Code itself dees ngt expressly provide.. 

(2) 1902). A. C. 484; Sid eg K.B. 857; 87 L, T, ° 


372: 18 T. a R.796; 7 Com. Cas. 908; 51 W. R. 142. 
(3) 52 Ind. oe 546; g^ B, 3; 21 pu Le B 788. 
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. For such an application to Criminal Law of 
the rule of public policy, I am not aware of 
any other precedent. Speaking for myself, 
tħe Courts should, I think, carefully refrain 
from extending their powers-on grounds of 
publie policy,thatis to say, of expediency, 
and thus encroach on the province of .the 
Legislature. Itis possible that in Civil Law 
and particularly in the domain of tort, pub- 
lic policy may beso approximate not merely 
to temporary expediency, but also to anci- 
ent, long applied and well-understood equit- 
able prineiples that the Court may be con- 
strained to supply the absenee of express 
legislative provision by the application of 
such rule: Baboo Gunnesh Dutt Singh v. 
Mugneeram Chowdry (4) With this sin- 
gle exception, whieh has no applieation in 
the present case, the procedure and the 
reasoning for which the applicant contends 
. are not, in may opinion justified. This 
‘view is in accordance With that taken by 
Single Judge of this Court, McGill v. Byrne 


1). 
iris views of all the High Courts with the. 


exception of Madras are in the same direc- 
tion. The latest Calcutta case on the point, 
not yet reported, is the Full Bench decision 
in the case of Satis Chandra Chakrabarti v, 
Ram Dayal De (5), decided on 13th July 
1990. Therein Mookerje, Acting Chief 
Justice, and four other Judges have formu- 
lated their conclusion as follows :— : 

- * Jf à party to judicial proceeding is pro- 
secuted for defamation in respect of a state- 
ment made therein on oath or otherwise, his 
liability must be determined by reference 
to the provisions of s. 499, Indian Penal Code 
Under the Letters Patent the question must 
be solved, by the applieation of the provi- 
sions of the Indian Penal Code and not other- 
wise; the Court cannot engraft thereupon 
exceptions derived from the Common Law 
of England or based on grounds of publie 
policy. Consequently, a person in such a 
position is entitled only to the benefit of 


the qualified privilege mentioned in s. 499, - 


Ipdian Penal Code." | 
The majority of the High Court of 


Allahabad have formulated the same rule in 
ethe -case of Emperor v. Ganga Prasad (6) 
where Knox, Acting Chief Justice, has ela- 
borately stated the reasons against the pro- 


(4) 11 B. L. Ry 321; 17 W. Te 283. . f 

(5) 59 lod. Cas. 143; 32 *O. LJ. 24; 24 O, W. N. 982; 
32, Or, L.,J. 31; 48 C. 388 (S. BY. s 

(6) 29 AT 685, 4*A. L. J. 605;.6 Cr. L, J. 197; A 
W. N. (190%) 235. 2 s ie 
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position for which the applicant now con- 
tends. The High Court of Bombay al- 
though inclined to the view of immwnity 
of witnesses against & prosecution for de- 
famation in Queen-Empress v. Balkrishna 
Vithal (7), Telang, J., dubitante, have in a 
later case In re Nagarji Trikamji (8), 
held that the privilege of absolute immun- 
ty even in the case of Counsel, and a for- 
tiori, in that of parties, must be construed | 


` without reference to the English Law. "The 


Madras High Court in the case of Potaraju 
Venkata Reddy v. Emperor (9) have held 
that in the absence of express exclusion of 
the rule of English Law, the Courts are 
at liberty to adop*it. The reasoning, how- 
ever, of Kxiox, C. J., inthe Allahabad case 
referred to above and of Telang, J., even 
in the case of Queen-Empress v, Balkrishna 
Vithal (T) appeals to me, if Il may say so, 
with all respect, more than that in the 
Madras judgment referred to, When the 
Legislature has provided for privilege civil 
and criminal, partial or whole, has defined 
a criminal offence such as defamation and 
has laid down definite exceptions, the 
absence of a further exception must be taken 
io be a deliberate and not an accidental 
omission, and for the Courts to supply it 
is to step across the line which divides their 
province from that of the Legislature. . 

On these grounds I would hold that this 


~ Court cannot engraft in the Indian Penal 


Code—the exception derived from the 
English Law for which the applicant con-- 
tends and on which alone his case can be 
supported. l | 
On the other hand, itis consonant with 
reason and convenience that such an appli- 
cation should not be proceeded with until 
the disposal of the suit and of the appli- 
cation.to sanction the prosecution of the 
applicant for perjury. The order of the 
Magistrate is, therefore, in my opinion, 
correct and the application for revision must 
Z. K. Application dismissed, 
(7) 17 B. 573; 9 Ind. Dec.e(x. s.) 374. > 
(8) 19 B. 340; 10 Ind. Dec. o s.) 230. | 
(9) 14 Ind. Cas. 659; 36 M. 216; (1912) M. W. NI 
i 13 Or. L. J. 275; 11 M. L. T. 416; 23 Me L 
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PS LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 88 or 1924, 
e ' .April29,1924. . 
Present:—Mr. Justice Scott-Smith 
-and Mr. Justice Fforde. 
*. - ALI—APPELLANT 


versus 


EMPEROR--RESPONDENT. 

Criminal Procedure Code (Act V of 1808), ss. 389, 
$39-A—A pprover, trial of—Certificate of Public Pro- 
secutor, absence of, effect of—-Plea of pardon in bar 
. of -trial—Procedure. 

The absence of a certificate by the Public Prosecutor 
thatin his opinion an approver has not complied with 
the condition on which the tender of pardon was made 
to him, as required by s. 339 of the Or. P. C., vitiates 
the trial of the approver. 

' In order to comply with the erovisions of s. 339-A’ 
ofthe Or. P. C, the accused must be asked whether 
he pleads that he has complied with the conditions on 
which the tender of pardon was made to him. The 
terms of the section should be clearly explained to him 
and it should be made' clear to him that he can plead 
the pardon as a bar to his trial. The provisions of 
the section are not complied with by merely asking 


the accused whether he has fulfilled the conditions on - 


which the pardon was granted to him and has given 
true evidence. 


Appeal from-an order of the Sessions 
Judge, Attock at Campbellpore, dated the 
oth January 1924. 3 

Messrs. Ghulam Rasul and Umar Bakhsh, 
for the Appellant. - 

The Public Prosecutor, for the Respond- 
ent. - 

JUDGMENT. —Musammat Kahan Devi 
was killed on the night of the 3rd July 
1922. Mangal Singh and three others were 
tried by the Sessions Judge of Attock for 
this murder and were acquitted on the 18th 
January 1923. Ali, the present appellant, 
- was a witness in that case, having been grant- 
ed à conditional pardon under s. 337 of the 
Cr. P. O. On the Ist June 1923, the District 
Magistrate recorded an order in which he 
held that Ali had forfeited his pardon and 


directed that he should be tried for. the © 


murder. He was accordingly committed 
for trial on the 3rd December 1923, and 
the case came on for trial in the Sessions 
Court on the 4th January 1924, and he was 
convicted on the following . day and sen- 
tenced to death. 

A preliminary objection is raised by appel- 
Iant's Counsel to the effect that the provisions 
of ss. 339 and. 339-A.of the Cr. P. C, as 


amended by the Act which came into foree- 


on the Ist September 1923, have not been 
complied with and that the trial 1s, therefore, 
vitiated. In the first place, no certificate 
has been given by the Publie Prosecutor 
as required by s. 339 (1) to the effect 
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that in his opinion, Ali has, either by. 
wilfully ` concealing anything essential or 
by giving false evidence, not complied 
with the condition on which the tender 
of pardon .was.-made. There is no certi- 
ficate on the record, and it is clear that none 
was, ever given by the Public Prosecutor, 
oie absence, in our opinion, Vitiates the 
trial. 

Section 339-A lays down that the Court 
trying a person, who has accepted a tender 
of pardon, shall, if the Court is a Court 


of Session, before the chargeis read out 


and explained to the accused, ask him 
whether he pleads that he has complied 
with the condition on which the tender 
of the pardon was made, There is nothing 
on the record to show that the accused 
was so asked, but there is a note by the 
Sessions. Judge, recorded apparently before 
the trial commenced, to the effect that 
the accused pleadsethat he has not com- 
plied with the conditions on which the 
tender of pardon was made. According to 
the vernacular record the accused was 
asked the following question :—“Did you 
fulfil the conditions on which the pardon 
was granted and give true evidence” and 


„his reply was in the negative. This ap- 


pears to have been taken as a plea that he 
was not raising his pardon as a bar to 
the trial. The accused should have been 
asked whether he pleaded that he had 
complied with the conditions on which the 
tender of pardon was made. The terms of 
the section should have been cleaaly ex- 
plained to him, and it should have been 
made elear to him that he could plead the 
pardon asa bar to his trial. We do not 
think there has been à proper compliance 


"with the terms of this section. 


We, therefore, accept the appealand set 
aside the conviction and sentence as well 
as the trial, and discharge the accused, and 
we leave it to the authorities to take such 
further action, ifany, as they may deem 

€ 


, necessary. E 
Z. K Appeal accepted, , 
e * 
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* BALDHO MISSER V, DEPUTY INSPECTOR-OENERAL OF POLIO, BENGAL, [B4 f, C. 1924]. 


“SIN D d. UDICIAL CÓMMIS- 
SIONER’S COURT. - 

* ORIMINAL Report No. 30 or. 1921. 

7 June 20, 1921, 

' Preseni:—Mr. ‘Kennedy, onc. and 
Mr»Madgavkar, A. J. C. - 
EMPEROR-—AFPPLICANT E 

. “versus 
ABDUL HAKIM; AND QTHERS—OPPONENTS. 
Criminal Py ocedüre. Code (Act V of 1898), s. 845 


“Compromise with ` some of. several: accused, effect 
‘of; on remaining’ accused — Case, whether can pró- 


‘ceed. 


offence and a compromise is entered into with some 
. of them; the Court will accept the compromise’ in 
‘respect: of the persons with whom if is’ effected, and 


will proceed to hear the case against the rest of the | 


accused. 
Emipéror v. Alibhat Abdul Vora, 59° Ind. Càs. 199; 


22- Bom. L. R. 1221; 45 B.'346; $2 Cre L. J 55, 


, Chandra. Kumar Das v. Emperor, 43 Ind. Cas. 592: 


* 41 M. 323, 19 Cr. L. J. 176, relied on. . . 

. Report made by: the eDistrict: Magistrate, 
Larkana, dated the 19th March 1921- . 

.. Mr. T, G. Elphinston, Public d osecutor, 
for the Crown. 


-J UDGMENT.—In this case a ea 7 


complainant filed a. complaint under ss. .324 
,8nd 342, Indian Penal Code against four per- 
SODS.. During ¢thetrial he put inan-application 


dor compromise with three of these persons, 
the -Magistrate admitted, this compromise ` 


and the case was disposed of against them. 
But the Magistrate proceeded to try. the 4th 
accused. Abdul Hakim, convicted him and 
sentenced him to pay a fine of Rs. 40-and to 
undeggo: rigorous: imprisonment.for 10, days 
"under ss. 324 and 342, Indian Penal Code. 
‘The District, Magistrate of Larkana has re- 
ported the:case to us in order that we, in the 
exercise of our revisional jurisdiction, may 
get aside the convietion against the accused 
“who had been tried and” convicted, on the 
ground . that when. complainant enters into 
a compromise he enters into the .compro- 
mise. in respect of.the offence as a whole. 
Tt. is not, .open to him to compound the 
Offence’ im régard to certain offenders and 
. to continue. “prosecution against certain 
Sther joint offenders. There i is 8ome doubt 
as to the ‘provisions inthe Code, but in 
our opinion this view is not in accordance 
“with s.345 and as regards Bombay and 
Madras it has been ruled where more pèr- 
sons than one are charged with eneoffence 
and & compr mise withe some, but not all . 
4s entered into, the*Court will accept the 
‘compromise ig respect ot the persons with 
whom the compromise is effected and pro- 


+ e 
P 6 


Where more persons than one are charged with an 


“was: granted, at- the- 
Misser. calling - “upon, the Deputy: Inspec- l 


ceed to hear the case- against the rest of 
the accused Emperor v. Alibhai - Abdul 
Vora (1) and the case quoted in Chandra 


Kumar- Das v Emperor (2) with. which we. 


thoroughly agree. I cannot understand 


why if a complainant wishes-*to exercise | 


clemency in respect of one offender, he 
should: be restrained frome doing so by the 
consideration that if "he does so lie will be 
precluded from: proceeding. with his case 


against persons who in his opinion. merit 


punishment. 
I think, there före we should refuse to 
BN 
ZU nanang refused: 
dj 59 Ind.. Cas. x 22 Bom. L. R.. 1221; E" B 
146; 22.0. La J. 55. | 
nm id Iud. Cas. 592; 41 M. 323; 19 Cr. L. J.- 176. 
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- CALCUTTA HIGH COURT. um 
Orvip REvisroN- Nos. 33-anp 34 or 1923, 
: February 5, 1924. 
Present : Mr, J ustice Greaves. ad 
c *-o.. Mr. Justice: Panton. | ~ 
BALDEO MISSER AND ANOTHER— 
PETITIONERS. 
"versus 
. DEPUTY. INSPEOTOR-GENERAL. 
OF POLICE, OLD. BENGAL— 


. OPPOSITE PARTY. ; 

Criminal Procedure Code (Act V. of- 1898), s 195 
—Sanction ` to prosecute granted” after amendment 
of Act; legality of—Order, whether can, be treated 
as complaint. - 


“ 
ae a 


- Where, an application for sanction to prosecute ., 


was made before the amendment of s..195 of the 
Cr. P. C, but the section was ginondho before the 
application could be-disposed of-and “sanction was 
nevertheless granted : 

Held, (1) that after the amendment the Court had 
no jurisdiction d grant sanction; [p. 63,.cols. 1 & 2.] 


(2) that: the ordér granting the sanction could 
do. be-ireated' as a COME within the meaning 
of s. 195, (b) of the Or. P . C. [p. 59, col. 2. 


Revision against an ‘order of the Judge, 
‘Small. Cause, "Court, Calcutta, dated’ the 
4th October 1923. 

Babus Narendra Kumar, Bos, Manindra 
Nath Banerjee and Suresh Chandra Talug- 
dar, forthe Petitioners. 

.. Mr. Khundkar; Ofig. Bsp. Legal Re- 
mermbraneer, for. the. Crown.. 
K JUDGMENT. : 

- Greaves, Je—The first, of. these Rules 

instance: of, Baldeo 


.€ 


T 


[8A f C. 1994] mAtpito MISSER J, DEPUTY fNSPRÓTOR-GENERAL Off POLIO, BENGAL, 


General of Police, C. I, D., Bengal, to show 
cause why: an order of the 4th October 
1923 gf Mr: Moudad Rahman, one of the 
Judges of- the Calcutta Court of Small 
Causes, granting to the Deputy Inspector 
General of Police, ©. I. D., Bengal, to pro- 
secute Baldeo  Misser under the provi- 
sions of s. l09*and ss: 209/109 of the 
Indian Penal Code,' should. not be. set 


aside om the ground that‘ the order of- 


Banetion granted. by the learned Judge of 
tlie Calcutta; Court of Small Causes is- not 
warranted. by the provisions of the Code 
of Criminal Procedure and is illegal. 

The second Rule was: granted on exactly 
similar grounds at the instance of Harendra 
Nath Mitra. 

The material facts areas follows: On the 
ord January 1922; Harendra Nath Mitra in- 


stituted à suit’ in the Calcutta Court of. 


Small Causes: against Ramrup Lohar and 
Baldeo Misser. Ramrup: stated that the 
claim was false and that-the suit was in- 
stituted as theresultofa conspiracy between 
the second defendant Baldeo-Misser and the 
plaintiff; He complained to- the Criminal: 
Invéstigation Department. who took up 
the matter but in the meantime the suit 
was ‘compromised between the plaintiff 
and’ Baldeo in the-absence of Ramrup. ' . 
^ On the llth September 1922 the Deputy- 
Inspector-General of Police applied to the 
Judge presiding over the 7th Bench of thé 
Calcutta Court -of Small Causes for sanction 
to prosecute Harendra and- Baldeo under 
.the provisions of 8. 209 and ss, 209/109 
of the Indian . Penal Code. 
lapse of-over nine months, namely, in- May 
1923; the application was transferred to 
Mr. Moudad-Rahman. who had originally 


dealt with -the suit and on the 4th 
October 1923 the ‘sanction, which is 
now ' attacked, was .granted. By this. 


time the amended Code of Criminal 
Procedure had come into operation and 
as a result of the dmendments intro- 
duced into s. 195 of that Code 
sanctions -were abolished and no Crimi- 
nal Court can now .take cognizance - of 
the’ offence with which Harendra and 
Balde$ were .charged.: except on ‘the- com- 
plaint in writing of the Court in which’ 


the offence is alleged'to have been com-' 


mitted in.the course-of or in-relation to 


any proceeding--theréin. It is- con@eded | 


before us that-Mr. Moudad, Rahman, having 
regard to the amendment of the Code of 


Criminal Procedure; bad no jurisdiction to: 


= 


After the: 
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make the’ order of the 4th October and that 
no Criminal Court could thereon take cogni- 


zancé of the offence alleged. There is. no 
doubt that when the application was origi» 


. nally.made, namely, on the 11th September 


1922, it was a. proper application and 
oneuípon which, but for the *amendment 
of the Code of Criminal Procedure 
Mr. Moudad. Rahman could properly 
have given sanction and that it was 
only the unfortunate .delay "which oceurr- 
ed in the Calcutta-Court of Small Causes 
in disposing of the matter which rendered 
the applieation of no avail. 

It is. accordingly suggested that we 
should say that Mr. Moudad Rahman's 
order of the 4th October 1923 although 
valueless as a sanction by reason of the 
amendment of the Code of Criminal Pro- 
cedure is a.good complaint within s. 195 (b) 
or s. 476 of. the Code. of Criminal 
Procedure. `I. am ®t prepared to take 
this course, in a criminal case involving 
the liberty of the subject'this does not seem 
to me a.proper.course to adopt, the Judge’s 
order, as the law now stands, is not a 
order which he could make, and I do not 
think it is. for a Criminal Appeal.Court 
to take a-course which would turn it 
into something which it is'not, to get 
oyer.this difficulty which’ has "occurred 
by reason of the alteration in the law. 
Then it has been suggested that we 
Should : send back the matter to the 
Judge with a direction that-he should 
consider whether, upon the facts,e he 


‘should make a complaint as provided 


by s. 476 of the’ Code of Oriminal 
Procedure. This again I do not consider 
& proper course for this Court to adopt: 
for if we do this the’ Judge ‘might take 
our order 'asan intimation to him as to 
a UHR he should adopt and aet accord 
Ingly. ] | l 

Finally it" has been suggested that we 
should indicate, in any order that we make, 
thatit is now- open to the Judge® to deal 


with the matter under s. 476, if an applica- , 


tion is made to him, but I-think this pro- 
cedure involves the same difficulty as I 
have suggested in dealing with the last 
course suggested: And so far as both these 
coutsés-are concerned, there is, I think, this 
additional difficulty that it $pvolves giving 
a decisfon-upon a qfiéstion whieh does not 


9 


directly, arise ande which may hereafter e 


conie-up for judioialdetefmina&ion by this 
Court," - ; ut CE 


e o 
J 


64 

The only order which I would make 
` Js to make the Rules absolute upon the 
ground upon which they were granted. 

ə» Panton, J.—I agree to the extent 
that the order having been passed under 
an obsolete provisions of law was bad 
and must bè set aside. I desire to add 
that the delay in dealing with this ap- 
plieation in the Court of Small Causes 
was lamentable. 


Z; K. Rules made absolute. 





ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 157 or 1924. 
April 22, 1924. 

Present :—Mr. Justice Boys. 


BEHARI SINGH AND ANOTHER—APPLICANTS ` 


versus 
-EMPEROR raroven GOPI NATH— . 
OPPOSITE PARTY. a, 

Penal Code (Act XLV *of 1860), ss, 166, 342— 
Public servant—Disobedience of law—Civil Procedure 
Code (Act V of 1908), s. 135—Witness returning from 
Couri— Protection against arrest, extent of. 

The protection given by s. 135 of C. P. C. to a 
witness against arrest “while returning from such 
Tribunal” cannot be availed of by a witness to return 
by any route he pleases. His return must be straight 
from the Court to the place whence he came in obedi- 
ence to the summons, It is not open to him to dictate 
as to how faz gat of Gia straight route he may or 
may not go. - 
"Therefore if a witness while returning to his 
destination adopts a different route and stops in the 
Tuy his arrestis no offence under s. 166, Indian Penal 

ode. 


Criminal Reference made by the Ses- 
DON Judge, Meerut, dated the 6th March 

Mr. S.-M. Gupta, for the Applicants. 
" Mr. N. P. Asthana, for the Opposite Party. 

JUDGMENT.—This is à Reference by 
the Sessions Judge of Meerut recom- 
mending that the convictions and sen- 
tances passed on four men under ss. 106 
and 342 of the Indian Penal Code 
should be set aside on the ground that 
the arrest in respect of which they have 
"been comvicted was not an illegal arrest 
but was justifiable in law, 
* it appears that the complainant Gopi 
Nath had come from Allahabad to the 
Court of the Subordinate Judge of Meerut 
" in order to give evidence iu some proceed- 
ings before the Subordinate Judge urtder 
s. 195 of the Cr.P. ©. At the timeewhen he 
went to the Court o$ the Subordinate 
, Judge to give evidehce,ghe went, as found 
by the Judge, to all intents and pufposes 
as a witness summoned, though, in fact, 
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no summons had been served on him. 
At this time there was à warrant out 
against him for his arrest in certain 
execution proceedings. On his arrival 
atthe Court of the Subordinate Judge he 
asked for protection from arrest until he 
should be able to return to Allahabad. 
He was informed that as a witness he 
could not be arrested and no special 
orders were necessary. As a matter of 
fact, beforehereached the Railway Station 
at Meerut, he was arrested and that 
arrest has formed the subject of the pro- 
ceedings resulting in the conviction and 
sentence which the Sessions Judge has 
referred with recommendation that 
they should be set aside. It is urged on 
behalf of the complainant that he was, 
in fact, returning to Allahabad when he 
was arrested, though he was visiting his 
son’s house en route. It is suggested 
that at that time he -was residing tem- 
porarily, at any rate, at his son's house, 
but there is no evidence of any sort to 
that effect. The protection given by s. 
135 ofthe Civ. P. C. is expressed as 
protection ‘while returning from such 
Tribunal”. It is clear that it cannot 
be claimed by a witness, who is claim- 
ing privilege, to return by -any route 
he pleases. It is clear that his return 
must be straight from the Court to the 
place whence he came in obedience to 
the summons. He himself has in Ex. A 
described that place as Allahabad. 
Both Courts find that, as a matter of fact, 


-he was returning by a circuitous route 


which he had no:doubt taken in order to 
see his son, It cannot possibly be open 
to a witness claiming privilege to dictate 
as to how far out of the straight route he 
may or may not go. He himself said 
that he wanted protection to go to 
Allahabad and it was by the direct route 


to Allahabad that he could have protec- 


tion and by no other. This, of course, 
does not mean that If a witness goes to - 
his destination by,a road a few yards. 
out of the way he, therefore, necessarily 
loses his protection. But on the findings 
of fact of the lower Courts, thee com- 
plainant in this case did more. a 

Under these circumstances I accept the 
Reference of the Sessions Judge and direct. 
that he convictions and sentences be set 


‘aside. The fines, if paid, will be refunded. 


Z è K. l . E 
: , Reference accepted, — 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DECREES Nos. 51 
° AND 52 oF 192]. ^ 
. May 4, 1922, ! 
Present :——Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
PHANINDRA CHANDRA SETT— 
OBJEÓTOR—APPELLANT 
: VETSUS 
NAGENDRA CHANDRA SETT AND 


l OTHERS— RESPONDENTS. 
Probate and Administration Act (V of 1881), ss. 


73, 88—Probate proceedings—Withdrawal - of Pleader 


for objector, effect of-—Probate in common form and 
probate in solemn form, distinction between. 
Probate proceedings which are contentious 
. cease to be contentious whenethe Pleader for the 
objector withdraws from the case; and, thereafter, 
it is not competent to the Court to deal with the 
. application as in a non-contentious case and to grant 
Probate in common form. [p. 65, col. 2.] 

Ths withdrawal of the Pleader from the procaedings 
does not mean the withdrawal of the opposition to the 
grant of Probate. It merely makss the suit an un- 
defended suit. In an undefended suit the plaintiff is 
not entitled to succeed merely because the defendant 
has not opposed the claim. The Court in passing the 
decree must be satistied on the evidence produced 
before it that the claim is well-founded. Consequent- 
ly in such a case Probate cannot be granted in common 
form. [p. 66, col. 2; p. 67, col. 1.] 


Chotalal Chunilal v. Bai Kabubai, 22 B. 261 a5 p.. 


265; 11 Ind. Dec. (N. s.) 757, Ramgopal Das v. Radha 
Krishna Das, 10 C. W. N. xev, referred to. | 

Probate in common form is issued where the-vali- 
dity of the Willis not contested or questioned. The 
executor proves the Will either before. the District 
Judge or the District Delegate competent to grant it 
in the absence of the parties interested upon his oath 
or upon such further evidence as may be required. 
[p.:66, col. 2.] 


Probate in solemn form is obtained by the executor ` 


inan action in which the persons prejudiced' by it 
have been made parties and the Court upon hearing 
indy pronounces for the validity of the Will. 
1010. 

Appeal against the orders dated 26th 
and 27th November, 1923, and decree dated 
the 27th November, 1920, in Original Suit 
No. 28 of 1920 and Appeal from Original 
Order No. 52 of 1921, against the order 
dated the 3rd. January, 1921, in Miscellaneous 
Judicial Case No. 97, of 1920, passed by the 
District Judge, 24-Parganas. 


Babus Charu CRunder Biswas and 
Manindra Kumar Bose, for the Appellant. 

Ds Dwarka Nath Mitter and Babu Pares 
Nath “Mukherjee, for the Respondents. 


JUDGMENT. 
F. A. No. 51 or 1921. 
This appeal is directed against - the 
grant of Probate of a Will alleged to have 
been executed byone Pannamoni Dassi on 


jhe 18th December 1918 and registered on the 


- 


E 
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"of the Will. 
then passed. "Will proved. Let Probate be 
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12th February 1919. The ladydied on the 


18th August 1919. An application was 
made on the 6th February 1920 for Prebate 
ofthe Will by two of her sons (who afe 
named as executors) in the Court of the 
Bubordinate, Judge and District Delegate, 
On the 20th March 1920 a petition of objec- 
tion supported by an affidavit was filed by 
another son of the testatrix, who is now the 
appellant before us. Thereupon the case 
was treated as contentious and was trans- 
ferred to the District Judge. On the 7th 
May, 1920, an order was recorded to the 
effect that the application should be treated 
as a contentious probate case. A written 
statement was filed by the objector on the 
8th June 1920. On the 21st June 1920 
the Pleaders of both sides were heard and 
the following issues were framed:  (À) 
“Was the Will duly and legally executed 
by Sm. Pannamoni Pasi and was she in her 
full senses and possessed of free disposing 
capacity at the time? (B) Wasthe Wil 
executed asaresult of undue influence ex- 


. ereised upon 5m. ' Pannamoni Dasi by the 


brothers of Phanindra, defendant? The 
case was taken up for final disposal on the 
26th November 1920. The objector applied 
for adjournment on the ground that it was 
necessary for him to have his wife examined 
on commission. The Court refused the 
application. Thereupon the Pleader for the 
objector stated that he withdrew from the 
ease. The District Judge proceeded to 
hold that the case became undefended and 
the, Will might now be proved in cofhmon 
form, An affidavit was filed by the 
petitioners with regard to the execution 
The following order was 


granted.” The propriety of this order 
is assailed on the ground that Probate 
should not have been granted as in a non- 
contentious case. This argument raises a 
question of first impression. We have to 
determine whether the ‘proceedings which 
were undoubtedly contentious ceased to be 
contentious when the Pleader for the objece 
tor withdrew from the case; and whether, 
thereafter, it Was competent to the Court 


to deal with the application as in a non- 


contentious case and to grant Probate in 
commo form. We axe of opinion that the 
procedure adopted, in the "Court below is 
Mot authorised by law. e . 


o 


Section 73 ‘of th® Probate and Adminis-? 


tration Act provides that a Di§trict Delegate 
shall not grant Probate or Lettersof Adminis, 
. i s e i 
9 E j © 
z e 
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` prationin any case in which there is a con- 


—— 


tention as to grant orin which it otherwise 
appéars to him that Probate or Letters of Ad- 
ministration ought not to be granted in 
his Court, An explanation is added in the 
following terms: “ By contention is under- 
stood appearance of any one in person or 
by his recognised agent or by a Pleader 


‘duly appointed to act on his behalf to 


oppose the proceedings.” The essence of 
contention consequently is appearance with 
a view to oppose the proceedings. There 
was such appearance in the case before us 
when objection was first taken before the 
District. Delegate and the -proceedings 
which: .thereupon became contentious un- 
doubtedly continued to possess that charact- 
er till the 26th November 1920. The 
question for consideration is, whether the 
withdrawal of the Pleader from the case 
transformed the proeeeding into a non- 
contentious proceeding. We are of opinion 
that the answer must be in the nagative. 

^ Section 83 of the Probate and Adminis- 
tration Act provides that in any case before 
the District Judge in which there is con- 
tention, the proceeding shall take, as nearly 
as may be, the form of.a suit according to 
the provisions of the Oode of Civil Pro- 
cedure in which the petitioner for Probate 
or Letters of Administration asthe case 
may be, shall be the plaintiff and the 
person who may have appeared as aforsaid 
to oppose the grant, shall be the defendant. 
Gongequently whén there was a contention 
before the District Judge the’ proceeding 
took the form ofa suitand the suit had 
to be tried in accordance with the provi- 
sions of the C. P. C. This view 
is in accórd with the opinion express- 
‘ed by Mr. Justice Strachey in the case of 
Chotalal Chunilal v. Bat Kabubat (1) “In 
England ‘there is a machinery by which, 


“even after a writ of summons has issued, 


an order may be obtained for discontinu- 
ance of eontentious proceedings, and for 
the grant of Probate in common form. In 
India there i8 no such machinery, and a 
Probate matter which has gnce become a 
suit can only be disposed of like other suits. 
A relief prayed forin the plaint can only 
be granted by the Court, and in a petition 
for Probate or. Letters of Admimstration 
the relief pyayed for is&hat Probate*or Ad- 
ministration may We gganted. It follows 
that where atthe hearing of the suit the 


" (1) 92 B. 261 gj p. 266; 11 Ind, Dec, (x. $) 757, 
: | 
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defendant does not appear in support of 
the caveat, it is not, in. my opinion, a 
correct procedure for the Court merely 
to dismiss the .caveat, leaving it ‘tg the 
Registrar to dispose of the petition as a 
non-contentious matter. In sucha case I 
think that the proper form of order is that 
the caveat be dismissed, and that Probate 
or Letters of Administration issue, provided 
that the Court is satisfied, that the papers 
are in order,and, in the case of Probate, 
of the due execution of the Will.” In the 
present case, the effect of the withrawal of 
the Pleader was not to convert the con- . 
tentious proceeding which had assumed the 
character of a suit into a non-contentious pro- : 
ceeding but to make the suit an undefend- 
ed suit. In an undefended suit, the plaint-- 
iff is not entitled to succeed merely because 
the defendant has not opposed the claim. 
The Court in passing the decree must be 
satisfied onthe evidence produced before 
it that the claim is well founded. Con- 
sequently in a case of this description 
Probate cannot be granted in common form. 
The distinction between a Probate in common 
form and a Probate in solemn -form is 
well-known. A Probate in common form is 
issued where the validity-of the Will is not 
contested or questioned. The executor 
proves the Will either before the District 
Judge or the District Delegate competent to 


‘grant it in the absence of the parties in- 


terested upon his oath or upon such further 
evidence as may be required. Probate in 
solemn form is obtained by the executor in 
an action in which the persons prejudiced by 
it have been made parties and the Court 
upon hearing the evidence pronounces for 
the validity of the Will. This distinction 
appears to have been overlooked in the 
Court below. We may point out that in 
the rules which were framed by this Court 
in 1907 in viewof the decision in Ramgopal 
Das v. Radha Krishnt Das (2) it was provid- 
ed that in uncontested proceedings under 
the Probate and Administration Act, 1881, 
it shall be competent to the Court or the 
Judge exercising Jurisdiction thérein to per- 
mit or direct, except when otherwise" pro- 
vided for by any law or rule for the time 
being inforce that any particular fact or 
facts may be proved, or evidence upon any 
applieation may be given, by affidavit. This 
applies to uncontested proceedings. The 


case before us does not fall within that 


(2) (1906) 10.0, W. N. adv. 


(84 I. C. 1944] . 
description, The essénce ofthe matter is 
that, the withdrawal of the Pleader from the 
proceeding does not. mean the withdrawal 
of the opposition to the grant of Probate. 

The result is that this appeal is allowed, 
the order for grant of Probate made on the 


27th November'1920 setaside and the. case. 


remanded to the District Judge to be re-tried 
in accordance with law. Costs will abide 
three gold mohurs. 0. * 

IN M. A. No. 52 or 1921. 

In view of the fact that the order for 
grant of Probate has already been set aside 
itis not necessary for ug to proceed with 
this appeal. It is, therefore, dismissed. 


Z. K. A ppeal No. 51 allowed 
M. A. No. 52 dismissed. 


the result. We assess the hearing fee at 


<, er 


LAHORE HIGH COURT. . 

BzcoNp Crvit Appear, No. 1611 oF 1921. 

April 14, 1924. ` 
Present: —Mr. Justice Scott-Smith ' 
and Mr. Justice Fforde. 
ARURA—PLAINTIFF—APPELLANT 
l - versus. 
. BUR SINGH. AND orHERS—DEFENDANTS— 
"We. '. . RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 11, O. XX XIV, 
T. 7— Mortgage—Redemption, decree for—Second sui 
for redemption, whether barred—Res judicata. 

A decree for redemption of a mortgage provided 
that on the failure of the mortgagor to pay the money 
within the prescribed period-the decree would not be 
capable of execution. The mortgagor decree-holder 
failed to make the payment within the prescribed 
period and subsequently filed another suit for redemp- 
tion: 7 | 2E 

Held, that as the decree in- the previous suit had 
not been drawn up in the manner prescribed byr. 7 
of O. XXXIV of .O. P. O. the subsequent suit for 
i rem was not barred by s. 11 of the Code. [p. 68, 

col. 1. . * | 

Sita Ram v. Madho Lal, 24 A, 44; A. W. N. (1901) 
1g (F.B.)., Dhanpat Mal g. Jhaggar Singh, 93P.R. 
1908; 164 P. L. R. 1908; 133 P. W. R. 1908 (F. BJ, and 
Ramji v. Pandharinath, 49 Ind. Cas, 894; 43 B. 334 
and 477; 21 Bom. L.-R. 56, relied on: 


Das v. Mehar Dad, 22 Ind. Cas. 896; 12 P. R. ' 


Ram 
1914; 124 P. L. R. 1914, distinguished. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 20th 
May 1921, reversing that of the Munsif, 
First Class, Amritsar, dated the 25th Octo- 
ber 1920. A 1s 

Mr. Muhammad Rafi, for the Appellant, 

Mr, M. L. Puri, for the Respondents, 
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JUDGMENT.—Arura àppellant sued 
for redemption of 80 kanals 4 manas of 
occupancy land and was given a decree Dy 
the Trial Court on payment of Rs. 986 
payable within two months The lower 
Apppellate Court-dismissed the suit hold- 
ing -that it was barred by the rule of ves 
judicata, ¿plaintiff having obtained a pre- 
vious decree for redemption of the same 
land on the 18th January 1919 which decree 
he failed to execute within the time 
prescribed by the Court. 

Plaintiff has filed a second appeal to this 
Court, the facts are briefly as follows :— 

In the previous suit.for redemption the 
decree of 18th January 1919 provided for 
redemption on payment of Rs. 986 within 
two months from the date of the decree. 
The decree went on to say that plaintiff 
was to make up the Court-fees. It was 
provided that on ‘his failure to pay the 
money and the Court-fees within the 
prescribed period the decree could not be 
executed. The decree was not drawn up in 
the manner prescribed by O, XXXIV, r. 7 
of the C. P. C. and did not contain any 


clause that, if payment was not made on 


or before the date fixed by the Court, the 
plaintiff should. be debarred from allright 


- to redeem or that the mortgaged property 


should be sold. . l | 
“No dóubt.the decree of the 18th January 


1919 should have been drawn up as"pres- 
eribed in O. XXXIV, r. 7, and if ij had 


been.properly drawn up and the decree- 
holder had failed to make the payment as 
directed the Trial Court should then, upon 
an applieation made by the defendant, have 
passed.a final decree in the terms of r. 8 


“to the effect that the plaintiff and all per- 


sons claiming through or under him were 
debarred from all right to redeem the 
mortgaged property. Nosuch final decree 
was ever passed, and we do not see how 
plaintiff can be debarred from medeerming 
under r. 7 (d), when there was no clause 
entailing those consequences entered iff 
the decree» The case of Sita Ram v. Madho 
Lal (1) has been referred to. There the | 
plaintiffs brought a suit and obtained 8 


-deeree for redemption conditional on their 


payings certain sum *witbin a time speci- 
fied in the decrae. The decree, however, 
instead of -goingg one to direct that in, 
defaulf of payment bye the due date the 
property should be so]d, directed that i$ 


Q) 24 A, 4; AWN, (1001) 198(RB), —- 
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08 
‘payment. was not made within the time 
fixed, the judgment should be deemed to 
be non-existent. . The plaintiffs did not 
pay the, decretal amount within the time 


` fixed, but some years afterwards brought 
a second. suits for redemption. It was held 


that the second suit was, not under the 
circumstances ‘barred, either by reason of - 
. anything contained. in' the Transfer | of 


Property Act,-or by s.13 ors. 244 of the 
C. P. C. of 1882. In Dhanpat Mal v. Jhag- 


gar Singh, (2) it, was held that itis open to . 


a mortgagor, who-has brought a ‘suit for 


redemption and obtained a decree, to bring . 


a second, suit for redemption, and that 


' such second süit was not barred by reason | 
At that 


of the deéree in the first- suilt.’ 
time there was & decision of the Bombay 
High -Court in which it was held that the 
second suit was barred, but in Ramji v. 


Pandharinath (3) a Ful] Bench of that Court | 


held by a majority that, under such circum- 


stances, the mortgagor could'biing asecond : 


suit for redemption and the same would 
not DE by s. 11 or $147 of the’ Civ. P. 
: C., 19 2 d : : | 


The lower Appellate Court in support of 


its decision that the present suit is. barred 
relied upon Ram Das v. Mehar Dad (4), but 


the facts, of.that case are .clearly distin- 
-guishable from the. present one, and we’ 
have no diffieulty in holdlng that the pre- 

sent suit isnot barred by s. 11 of the C. 


‘In the grounds of : appeal to the lower 


Appéllate Court the defendants -did ,not 


contest thé amount fixed as payable by the. 


“Trial Court, namely, Rs. 986, but in ground 


‘No. 4 it’ was contended that the name of 


Hira deceased. was still shown in’ the 
revenue papers asa mortgagee and, there- 
fore, the impleading of his representative 
in the present suit was necessary. The 
mortgage in favour of Hira has, however, 
been set aside at the instance of the land- 
lords and, therefore, there was no necessity 
for his representatives to.be made parties 
do the presen suit. | "^ KH 
We accept the appeal and setting aside 
the order ‘of the lower Appellaté -Court 


e grant the plaintiff a preliminary decree in 
terms of O. XXXIV, r. 7, C. P.. C,.for - 


,,().93 P. R. 1988; 164 P. L. R: 1905;*13$ p. W. R, 


"€ 
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~ BÀLAUDDIN V. AFZAL BEGUM, 
possession by redemption ef the land ‘in 


lon of the decree and 


dert 19041 


suit on payment of Rs. 986 to be paid 
within two months of this date. 
pellant's eosts shall be paid by the defend- 
ants-respondents in all the Courts. -° ° 
. Z. K. 
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` CALCUTTA HIGH COURT. 
- APPEAL FROM ORDER No. 341 or 1922. 
‘April 10, 1924. 


The ap- 


-" 


Appeal accepted. ` 


Present :—Mr. Justice Newbould and 


Mr. Justice B. B. Ghose. . 
Khajah SALAUDDIN AND. OTHERS— 
: JUDGMENT-DEBTORS--APPELLANTS 
Versus’ ^ E 
Musammat AFZAL BEGUM—DEÇREE- 
HOLDER AND ANOTHER-—J UDGMENT-DEBTOR 
oe ~-- RESPONDENTS, 
` Execution'of  decree—Minor—Guardian ad litem 
appointed in suit, whether continues during execu- 
tion proceedings—Bengal Court of Wards Act (IX 
of 1879), s. 61—Manager Court of Wards, whether 
entitled to be guardian ad litem—Limitation Act 


(IX of 1908), Sch. I, Art. 188-—-Civ. P. C. (Act V . 


of 1908), O. XXI, r. 16—Application by assignee _ 


for transmission of decree, whether -operates to 
of. ` | & rt E 
A ‘guardian ad litem of a minor . defendant 
appointed in the suit, does not continué as such 
without a fresh appointment during execution pro- 
ceedings. [p. 69, col. 2] = - - | i 
, Kinsman v. Kinsman, (1881) 1 R. &.M. 617 at p. 
622; Tami 399; 9 L. J. (0.8) Ch. 276; 39 E. R. 236 
and Krishna Pershad Singh v. Gosta Behari Kundu, 
9 0. L.-J. 434, referred to. NS 
Where a decree is sought to be executed against 
a minor whose estate is under the management, of 
-the Court of Wards, and the Manager of the Court 
of Wards appears and asks to be appointed as 
guardian ad litem, he should beso appointed under 
the provisions of s. 51 of the Bengal Court of 
“Wards Act. [p. 70, col 1.] a 
An application by the assignee of a decree for 
an order that a certified copy of the decree to- 
gether with a certificate of non-satisfaction be 
transmitted to a certain (Jourt for execution . and 
the order passed thereon directing the transmis- 
egranting leave to proceed 
with the execution, do not amount to a revivor 


and do not operate to, extend the, period of limi- 


tation for execution of the decree under Ar, 183 

of Sch. Ito the Limitation Act. . 

* Chutterput Singh Vv." Sait Sumari, Mal, 36 Ind. 

Cas. 602; 23 O.L. J. 645 43 07 903; 20 OC. W. N 

888, followed. i mE 
Until'an application for execution is made there. 


- 


extend limitation —Notice to  judgmeni-debtor, effect - 


is no-heed for the judgment-debtor, even if notice’. 


has „been served «o him, to appear and contest 


the application of the assignee. He can wait until 


a 
“oan 9 av - = * 74 
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-the assignee seeks to execute the decree. .[p, 70; 


cal, 2,7. 


9 kal 


[84 Y. O: 1994] 
Appeal agaifist an order of the Sub- 


> 


ordinate Judge, First Court, Dacca, dated - 


the 5th of June’ 1922. 


Mr. B. L. Mitter - and Babu Surendra. 


“Nath Guha, ‘for the Appellants. 
-Babus Probode Kumar Das and Ra- 
dhika Ranjan Guha, for the Respondents. 

JUDGMENT.—On the 24th Febru- 
ary 1909 one Musammat Jahura Begum 
obtained a” decree for Rs. 25,000 .and 
costs against her two minor children -and 
" her minor step-son. On the 8th. October 
1920 ‘an application was” made to this 
‘Court on the Original Side for an order 
that the certified copy of this decree 
together with a certificat of non-satisfac- 
tion be' transmitted to the Court of the 
District Judge of Dacca for execution. 
.This application was made by one Afzal 
- Begum’ who alleged’ that she was the 
assignee of the decree. On the 7th May 
1920 . the "Master on the. Original Side 
of. this Court transferred the decree to 
the Dacca Court "for execution. ‘With 
the copy of the decree was forwarded 
a certificate sigüed by a Judge of this 
Court under O. XXI, r. 6. The 


District Judge of Dacca transferred the’ 


execution case to the Subordinate Judge, 
First Court. On the 2nd December 1921 
an application for execution of this 
decree was filed in that Court and that 
is Execution Case No. 120.0f 1920. In 
- that application three judgment-debtors 
were named and were described as 
represented by H. CO. E. Meyer, Manager, 
Court’. of Wards, Dacca. The. Court of 
Wards Manager objected to the execu- 
tion of-the decree and his objection was 
dealt with as Miscellaneous Case No. 42 
of. 1921, “The. execution’ ease. was -kept 
pending until the disposal of. the miscel- 
lanous case. But in the end the assignee 
of the decree-holder allowed the execu- 
tioncase to be dismissed-on-the allegation 
that there was some mistake in the appli- 
cation for execution, On that execution case 
béing. dismissed thé miscellaneous case 
was also dismissed. "Then on the 2nd 
December 1921 a second application for 
‘execution was made' and in this applica- 
tion the minors. were” "described as 
"being represented by Babu Anil Nath 
Basu, Vakil High Court who has, been 
appointed guardian ad „litem by the 
High Court". This gentleman is a 
Solieitor who had been appointed guard- 
ian- ad litem of ethe minors in the 


‘SALAUDDIN V, APZAL BEGUM, ý 


69 


original’ suit. In this | application tha 
assignee of the decree-holder asked for 
attachment of the money of the ntinor 
judgment-debtors in the hands öf 
H. C., E. . Meyer, Manager of the Court 


-of Wards, Dacca. In this.execution case 


also the Manager filed a petition object- 
ing to the execution of the decree which 


. was numbered Miseellanéous Case No. 20 


of 1922. Objection was taken on several 
grounds with most of which we are 
not concerned in the present appeal. 
The learned , Subordinate Judge held 
that the Manager had no locus standi to 
represent the minors in this case but 
he nevertheless went into the merits of 
his objection and decided amongst others 
the issue of limitation against him. 

This appeal is preferred on behalf of 
.two of the, minor judgment-debtors by Mr. 
Meyer. The third ejudgment-debtor had 
attained majority before this appeal was 
filed, As the appeal has been argued þe- 
fore us the main point that arises is whe- 


. ther the.lower Court was/right in holding 


that the applications for execution are 
proceedings in suit and the . guardian 
ad litem appointed in the original suit 
would be guardian ad litem in the 


_execution proceeding unless he be re- 


moved by an order of the Court and 
anew guardian ad litem appointed. We 
are unable to agree that the guardian 
ad litem appointed in the suit continues 
as such -without a fresh appointment 
during the execution proceeding. As 
was observed .by . Lord Lyndhurst 
in Kinsman v. Kinsman (1) in order 
to: constitute litis pendentia there must 
be a continuance of litis contestatio, and, 
therefore, if the suit is ended by decree 
there is no- longer any lis . pendens. 
The learned -Vakil who appeard for the 
respondents was unable to show us any 
authority to support the proposition 


that the--guardianship of the guardian: 


ad litem appointed during, the - suit 


continued after ‘the litigation had beene 


terminated by theefinal decree. He drew 
our attention to certain rulings in which 
it had been held that the guardian for 
the suit continued. during subsequent 
appeals, from the deeree, “But this is 
irrelevant to the, questich whether he 
ebntinued as such, dusing tlfe execution 
proceedings. - We" are, speaking now of 
(1831) 1 R. & M. 617 at p. 632; Tami. 299; 9 


1) : 
Le, (o. 8.) Oh. 276; 39'E. R. 236, l 
a 


"b 


= 


, simple decrees, as the decree in this suit is 
for the payment of money and not with 
velatjon to mortgage decrees or decrees 
fer delivery of accounts. The only case 
out of those cited which appears at 
all relevant on this point is the case of 
Krishna Pershad Singh v. Gosta Behari 
Kundu (2). It was there. held that where 
a person is named as the guardian ad 
litem in an application for execution and 
notice under section '248, Civ. P. C. is 
issued upon him as such guardian it must 


be presumed that he has been appointed 


. guardian by implication by the Court, 

But to hold that a person who has 
been named in .the execution proceed- 
ing as guardian ad. litem may under 
certain circumstanees be presumed ‘to 
have. been. appointed is a very different 
matter from holding that the guardian 
during suit continuesto be the: guardian 
without fresh appointfhent in the execu- 
tion proceeding. „However this case is 
clearly distinguishable on ‘the ground 
that it was decided under the Civ. P. C. 


of 1882. Under the Code now in force ' 


of 1908 a guardian ad litem of a minor 
cannot be appointed without his consent 
and there can, therefore, now be no pre- 
sumption of appointment from the mere 
issue of notice. :. 


We must hold, therefore, that the 
appointment by the High Oourt of Babu 
Anil Nath Basu as guardian ad litem 
during suit was no bar to the appoint- 
men? of the Court of Wards Manager 
as guardian ad litem in the execution 
proceeding. We are also, of opinion 
that when the Court of. Wards Manager 
appeared and asked to be appointed as 
guardian ad litem he should have at once 
been so appointed under the provi- 
gions of s. 51 of the Court of Wards 
Act, Though this section was not applic- 
able to the original suit in consequence 
of the provisions of s. 56 it became 
applicate as soon as the execution pro- 
seedings were started at Dacca. In spite 
of its finding that the Manager had 
no locus standi the Court’ did determine 
. the issue treating him as a party to the 

suit so we can determine whether his 
finding on this contested issue of limita- 


tion was a eorrect finding. Obyiousl 
the seconds applicatién for executio 


ə would be time barre& on the face of 
(2 5 CLL. J. 434 e. D 
. . —— 


SALAUDDIN v. APZAL BEGUM. 
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it. The respondents relied on the pro- 
ceeding. resulting from the petition 
filed by Afzal Begum on the 30th April 
1920 as arevivor to extend the period of 
limitation under Art. 183 of the First 
Schedule to the Limitation Act. We 
hold that the Full Bench decision in 
Chutterput Singh v. Sait ‘Sumari Mal (3) 
is authority for holding that this appli- . 
cation was not. a revivor. We have called 
for the original petition from the 
Original Side’ of this Court and we find 
that it contains no prayer for execution 
ofthe decree.” The only prayer contained 
in the petition has been set out above. 
On this petitio. the order passed was 
first:— "Let notice issue". Then on the 
l7th May 1920 there was the following 
order :—“Upon reading the notice and 
affidavit of service and upon hearing 
the Attorney for the applicant (the other . 
parties not appearing and no cause being 
shown) the usual order is made for trans- 
mission. Leave granted to proceed with 
execution”: - It is contended that this 
was a judicial determination, that the 
right to execute the decree still subsisted. 
‘We are unable to see how there could 
have been any such determination. 

The only questions which arose were 
whether there had been a valid assign- 
ment of the decree and whether there 
had heen ‘any recorded satisfaction of 
the decree. Until the application for 
execution as made there was no need 
for the judgment-debtors even if notice 
had been served on them to appear and 
contest the application. They could 
well wait, until the assignee sought to 
execute the decree. Further it does: not 
appear that any guardian ad litem was 
appointed for the minors who could have 
opposed this application on their behalf 
ifit had been thought necessary to do 
so. Though the judgment-debtors appel- 
lants are described,as infants in the 
petition, no guardian ad litem is named 
in the petition, and it is clear that ao 
such guardian was appointed by the 
Court, : 

If as we hold there was mno revivor 
the application for execution was barred 
by limitation and should ‘have been 
rejected on that. ground. l ; 

‘Tt i$ contended that Khajah Nuruddin 


3) 36 IndiCas 602; 23 Q. L.J. 645 430, 903; 20 
C. W. N, 889 . - 


+ 
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+ 
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who has-'since . attained . majority has ` 


11 


The law as a-general proposition lays down that e 


filed an application-in the lower. Court 
consenting to the decree being executed 
as against him. No- order was passed 
on-that petition and we must hold under 


r. 4, O.XLI,/Civ. P. C. that the order should. 


be set aside in his favour also: : 

The result is that this appeal is decreed. 
The order of the lower Court is set aside 
and the application for execution filed on 
the 2nd December 1921 is rejected. l 

The appellants 
from the decree-holder 
this and- in the lower Court, We assess 

_the hearing fee at ten gold mohurs. 
Z. K, l Appeal allowed. 


— kantin nantan ah - 
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BOMBAY HIGH COURT. 
. ORIGINAL CIVIL JURISDICTION SUIT 
No. 3542 or 1921. 
‘February 26, 1923. 
. Prmesent:—Mr. Justice Marten. 
WILHELMINA CODD —PETITIONER 
í versus Di 
BERTIE ELIJAH CODD— 
> RESPONDENT. 

Divorce Act (IV of 1869), ss. 7, 16, 84—Cross-peti- 
tions—Husband, failure of, to give security for costs 
— Procedure-—Dismáissal of petition--Husband, whether 
-can show cause on wife's petition—Duty of Court— 
Adultery, proof of —Non access, admission as to, whe- 
ther can be considered. . i a Í 
. There were cross-petitions for divorce in a case 
by the husband against the wife and vice versa. 
The husband's petition was dismissed for default 
and for his failure to furnish security for the wife's 
costs. There was,a decree nisi on the wife's peti- 
tion from which the husband failed to appeal. Onan 
application by the wife to. make the decree nisiab- 

. solute : 


Held, (1) that under s. 16 of the Divorce Act the , 


husband had no locus standi to show cause against 
the decree being made absolute; [p. 72, col. 1. 
(2) that it was the duty of the Judge, in the ab- 
sence of a King’s Proctor in India, to investigate 
the allegations of adulteyy made by the husband 
against the wife and for this purpose to examine the 
*hushand and the witnesses whomi he had wished to 
cite. (ibid. $a i 
sen) A: King v. James King, 6 B. 416, 3 Ind. 
Dec. (N48.) 733, followed. 


|" Stephen v. Stephen, 11 C. 570; 8 Ind. Dec. (x. s.) 919, 


referred to. | | 

The practice in: England is not to strike out a 
husband's petition or to strike out his defence to 
his wife's petition merely because he has failed to 


give security for the wife's costs. The proced@re in ` 


such a case is to stay the husbandss petition, and as 
regards the wife's.petition, to proceed against the 
husband for contempt, if he is proved to be able to 
pay but contumaciously refyses to doso. [p. 73, col. 2.) 


will: get their costs. 
respondent in. 


in certain cases it will not allow evidencé to be^ 
given by husband or wife as to whether or not they 
have had sexual intercourse. For instance, the law wil 

not allow a married parent to bastardise his allege 

child by stating that there was no sexual intercourse 
between the spouses: But on the other hand it is 
open to one of them to say that, by°reason of ab- 
sence abroad or for some other reason, there could 
have been: no access between the parties during 
particular periods. ‘Therefore, if 2 woman had a 


‘child during that period it must have been by some 
_father other than her husband. [p. 72, eol. 1.] 


In proceedings for divoree where it is part of 
the common, story of the husband and wife that 
there was no sexual intercourse between them after a 
certain dáte and, therefore, no access in fact, the Court 
can take that fact into consideration in deciding 
whether the wife has been guilty of adultery. 


FACTS.—One B. E. Codd filed a peti- 
tion for divorce against his wife, Wilhelmina 
Codd, alleging that she committed adultery 


“with. two different persons as a result of 


which she had a mjsearriage. The wife 
denied these allegations and filed a cross- 
petition for divorce alleging cruelty and 
adultery, on the part of the husband and 
also prayed for alimony pendente lite. She 
then called’ upon the husband to give 
security for her costs of defending his 
suit and he deposited Rs. 1,050in Court. 
Costs having been -incurred’ by the wife, 
his Attorneys called upon the husband to 
give further security and on his refusal 
to do so, obtained two summons against 
him, one in each case, These summonses 
were made absolute and the husband was 
ordered: to deposit Rs. 1,553 and Rs. 705 
as security for the wife's costs in the “two 
suits. On the husband's failure to comply 
with thi8 order, the wife's Attorneys obtained 
an order that the husband's suit be placed 
on the board for dismissal, that his defence 
to the wife's suit bestruck out, and that 
the wife's suit. be also placed on the board 
for ex,parte decree on the same date, 
The husband did not appear when “the 
suits were called on and his petition was 
dismissed and'a decree nisi was passed in 
the wife's.suit. Six months later the wife 


applied that the-decree nisi be made ab- o 


solute. The husband then appeared and 
asked permission to be heard in defence 
to: the wife's petition, which was there- 
upon adjourned and an order made for 
examining the wife and the husband's 
witnesses’ at the next hearifg. This was 
done. . "e e 

- Mr. Khan, for the Petitioner: ` 
JUDGMENT.—[Aftet stating thb facts 
his Lordship remarked:—] Now, under these 

e * e 


9 


` 
Nd 


e 


o 


my” 


circumstances, the position of a Matrimonial 


Judge in this country. is an unfortunate 


-Whose duty itis to investigate any charge: 


‘no King's Proctor. 


one: In England, there is à King's Proctor 


of adultery brought against a petitioner, 


and if neceesary to move the Court to: 


set aside the decree nisi, -In India we have 
There was an impres- 


‘gion, which I at one time shared on in- 


* have here, 


formation erroneoüsly given to me, that 
either the Advocate-General or the Govern- 
ment Solicitor performed the functions of 
the King's Proctor in this country. That 
is wrong. Mr. Justice Bayley in Harriette 


A. King-v. James.S. King (1) went care-. 


fully into this,matter, and he explained 
that the Legislature - deliberately struck 
out the provisions about the King’s Proctor 


when it passed the Indian Divorce Act . 


governing our jurisdiction in India. : 
But that case is of further importance, 


because to some degree thelearned Judge: 


had the same problem to deal with as I 
In the first place, is- the hus- 


-band entitled to appear having regard to 
the orders already standing against him ? 


: Mr. Justice Bayley considered he could’ 


not. He held that the 


Solieitor fo the 


: respondent, who was in, fact acting at the 


instance of the respondent, was not entitled: 
to intervene or to show cause against the 
decree.nisi being made absolute; that a 


. respondent had. no right to shaw cause, 
: and that he could not do indirectly through. 
. anogher what he was not permitted to do 


himself. Then on a .subsequent date 


- Counsel in that” case asked to have the 


decree nist made absolute on the ground 
that under the circumstances no person 
had really. shown cause ‚under s. 
of the Indian - Divorce Act against the 
decree misi being made absolute. 
Court, however,. refused the motion, and 
adjourned the case directing that the peti- 
tioner should attend personally on; a day 
specified, in order that the matters alleged 
in the affidavits might. be investigated. 
. At page 451 the learned Judge said: 


ie a And I think further * that, having re- 
gard to the. fact that the Courts in India 


are without the assistancé of a Qugen’s 
Proctor, they are bound to exercise, in 
cases like thé present 


4 | | 9 
more than ordinaty 
caution. b consider that, ‘In view of the 


allegations contained? in these affjdavita, 

the Court would be disregarding | 

- (1). 3.416; 3 Ind, Dec. (N. 8) 733, ` 
€ = = 


ee e. ! 
: 

I 
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its plain . 
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and obvious duty if it now blindly made 

absolute the decree misi which has been 
obtained in this case. I, therefore, am 
unable to do so-at present. I am of 
Opinion that further inquiry ig necessary - 
as to -whether the petitioner-has been . 
guilty of adultery. ‘That inquiry cannot. 
be effectually made .merely by requiring 
affidavits to be filed by the petitioner or 
on her behalf. Her simple denial would 
be of little value, and I think, therefore, 
that, for the proper investigation of this 
case as it now presents itself, it is indis- — 
pensably necessary that the  petitionér - 
should in person be present in Court for 

examination, antl I accordingly: make an 

order to that effect; and adjourn the case © 
to the 4th August next.” 


What subsequently happened in that 
particular case I do not know. It was 
t approved in Stephen v.- Stephen 
2). x , Ni . 

Following out what I understand to be 
Mr. Justice .Bayley's . view as to what is 
right I have endeavoured to, carry out 
the inquiry which he has indicated. For , 
that purpóse I have first of all examined 
the’ petitioner on the allegations made in 
the proofs furnished to me-by the hus- - 
band. I have also heard the examination 
and cross-examination of such witnesses as 
the husband wished to ‚be called, and I, 
have also heard, as far as the wife is cón- 
cerned, the evidence of My. David Hassett 
against whom allegations of misconduct’ 
with. the wife were made by the husband 
....lt now remains .for me to decide whe- 
ther or ‘not the. decree nist should be made . 
absolute, 

“ That solely depends on this point as to 
whether. the’ wife hds been guilty of 
adultery. .I am not trying the husband's 
petition. I cannot. That petition for 
divorce , has- been dismissed. It is not — 
before me to-day and I cannot try it. Nor, 
as I will presently explain, is it essential 
for the Court ‘to, find with what parti-* 


.' cular man the wife committed adultery. 


And for this-reason. The case is an ex- 
tremely peculiar one in this respeel, viz., 


‘that both husband and wife agree that. 


no marital relations had’ existed between 
them for a long time before April 1920, - 


- whieh is the material date in this ease, 


. The law as a general proposition lays-- 
down that in certain cases it will. not 
~ (2)°17 0: 570; 8 Ind. Dec. (1:8)919.. : E 


4 
* 


"impression :on my mind. 
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. 78: 


-allow evidence. to be given by .husband . general allegations “of miscónduoet are. 


or wife as-to whether or not they have 
had esexual intercourse. For instance, the 
law-will not allow a married parent to 
bastardise his alleged child by stating 
that there was no sexual intercourse be- 
tween the spouses. But on the other 
hand if is open to -one of them to say 
that, by reason of absences abroad or for 
some other reason, there could have been 
no, access between the parties during 
particular periods. 
of England, Volume II, paragraph 725: 
Poulett Peerage case (3) and Burnaby 
v. Baillie (4)]. Therefore, if a woman 
had a child during thaé’ period, it.must 
have -been 


_part of the common story of the husband 
and wife that there was no sexual inter- 
course between them-after a certain date, 


-. and, therefore, no .access in fact, I think I 


-must take that as being admissible for 
the purposes of the. case. which I have 
to try. No objection ‘to it has been raised. 
. [After discussing the evidence the Court 
. found that the wife was guilty of adultery 


which resulted in miscarriage; and that: 


she’ was not entitled to any relief. 
His Lordship then -proceeded “as follows:] 
Of course the Court has in these cases a 
discretion to ‘grant relief to a guilty party. 
But that discretion has to be exercised 


with exceptional care, and speaking gener- _. 
it is not open to a petitioner to. 


ally, 
bring a petition and deny that. she has 
committed adultery, and then, after it is 
proved that she has committed adultery, 
to turn round and ask the ' Court to con- 
- done it and grant her a divorce. Thére- 


[See Halsbury's Laws 


by some father other than. 
her husband. And where, as here, it is the ` 


` fore, even if any expréss application for. 


the exercise of my discretion had been. 


made to me, I should :not have granted 
it, under all the circumstances of the 
` ease. “In fact no such application was made 
to me. : 


I think, however, in fairness to the.hus-: 


band, that I oughteto say this. 
much doubt, if it was open, to me to re- 


I very. 


hear the whole case against him, whether 
these charges of adultery and cruelty would. 
be substantiated against him. It is only- 


fair to say that he has made a favourable 
He does not- 


look to me. to- be-a-man-who wotfid com- . 


mit cruelty, nor certainty, as far as the. 
(3) (1883) A. O. 395; 72 L. J. K. B. 924.19 T. I R. 644. - 


(4) (1889)42 Ch, D. 282 at p. 297,38 W.R. 125, 


. 
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brought against him, does he look the 
sort of man who would run after every 
other woman he saw, such as was describ- 
ed to me in the' evidence on the previous 
hearing. 

The case, therefore, is leff in this very 
unsatisfactory position that the petitions 
of both parties are dismissed, and they 
are.left to make the best they can of this 


unhappy situation. 


-I ean only hope that these Chamber 
orders for security for costs will be ro- 
considered in the future. I had occasion 
in another case of Rodger v. Rodger, Suits 


Nos, 1418, 1915 of 1922 dated January 12,1923, 


to point out that, as far as I can see, the 
English authorities do not strike out a 


husband's petition, or strike out his de- 


fence ‘to his wife's petition, merely þe- 
cause he has failed to give security. What 
they do, as far ase I can see, and as far 
as Counsel's researches have so far been 
brought before me, is to stay the husband's 
petition; aud as regards the wife's petition, 
to proceed against the husband for con- 
tempt, if he is proved to beable to pay but 
contumaciously refuses to do so. l 

Here we are dealing, as I have fre- 
quently pointed out before, with railway 
employees, whose salaries are  hetween 
Hs. 300 and Rs. 400 a month, and who 
cannot be' expected to find security for 
costs to the extent of thousands of rupees. 
So that these railway, employees are feel- 
ing the same grievance and hardship 
which existed in England up to a few 
years ago when, as a result of strong re- 
presentations, the procedure rules were 
altered by the Rule Authorities, with the 
approval of the Bar Council, so as to en- 
able ‘poor persous to obtain professional 
assistance in divorce eases on financial 
terms which they are in a position to 
comply with. 

In the result £ will rescind the decree: 
nisi and dismiss the wifes petition. 
There will be no order for costs on either 
side. : p E 
Petition dismissed, 


Qn 
. ALLAHABAD HIGH COURT. 
Szconp Crvin APPBAL No. 1193 or 1922. 
. May 19, 1924. 
e. Present:-—Mr. Justice Daniels and 
Mr. Justice Neave. 
MULTAN SINGH AND OTHERS— 
DEFENDANTS—ÀPPELLANTS 
versus - 
PUDHAN MAN SINGH. AND OTHERS— 
: PLAINTIFFS— RESPONDENTS. 
Jurisdiction of Civil and. Revenue Courts—Part iion 
of buildings Sites ‘appertaining to zemindari — Proce- 


dure. " 
In proceedings under the U. P. Land Revenue Act, a 


Revenue Court is not competent to effect a partition 
. of buildings. i : 

Consequently, a Civil Court is competent to do so, 
although the sides on which the buildings stand are 
appurtenant to a zemindari share in a village which 
can only be partitioned by a Revenue Court. It is 
possible, therefore, to effect a partition of such build- 
ings, while the sites continue joint. 

Second appeal against a decree of the 
District Judge, Saharangur, dated the 29th 
of April 1922. 

Mr. Nihal Chand, for the Appellants. 

Messrs. P. L. Banerji and K. C. Mital, for 
ihe Respondents.. 

JUDGMENT.—This was a suit for par- 
tition of certain buildings. The buildings 
are in a village and the sites on which they- 
stand are appurtenant to a zemindari share. 

and could only be partitioned by the Revenue 

Court. The sole plea pressed in appeal is, 
‘that the Civil Court should not be allowed 
to partition the buildings until the Revenue 
Courts have first partitioned the sites on 
` which they stand. We agree with the Courts 
below that there is no force in this cónten- 
' tion. There area large number of cases 
such as Ashiq Husain v. Mahammad Jan 
(1) in which it has been held that 
the .Revenue Courts are incompetent 
to partition buildings in proceedings under 
the Land Revenue Act. It follows that 
the Civil Courts are competent to do so 
and this is not denied. No authority has 
been quoted for the proposition that it is 
impossible for the buildings to be parti- 
tioned while the site on which they stand 
remains joint and we see no ground of 
principle on which this should be impossi- 
ble. 
tion of the appellants was rightly repelled 
by the Court below and we dismiss the ap, 
peal with costs including in this Cour} fees 
on the higher scaké. E i 

Z. K. * Angeal dismissed. 


D 2A 829; As W, M. (1900) 116; 9 Ind. Dee. 
u (x. S. 1 A" ° 
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We think, therefore, that'the conten- 
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BOMBAY HIGH GOURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 87 or 1922. - $ 
Suit No, 1280 or 1919. 

February 26, 1923. 
Present;—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
Taz BOMBAY SIZING anp STORES 
SUPPLYING Co.—DEFENDANTS— 

APPELLANTS s 
l : versus E 
V. B. KUSUMGAR & Co.—PLAINTIFF8— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 27 
—“For any substantial cause," meaning of—Addi- 
tional evidence, when can be admitted—Discovery of 
fresh evidence, whether good ground. ~ 

An application to an Appellate Court for further 
evidence to be taken on the ground thatit has been 
recently discovered, whether it is made before the 
appeal is heard or before judgment is given, does not 
come within the provisions of O, XLI, r. 27, of C. P.. 
Q. [p. 19, col: 2.] l 

Kessowji Issuv v. Great Indian Peninsula Railway; 
34 I. A. 115; 31 B. 381; 9 Bom. L. R. 671; 11 C. W. N.. 
721; 6 Œ L. J. 5; 4 A. L. J. 461; 17 M. L. J. 347; 2 M. L. 
T. 435, followed. . 

The words “or for any substantial cause", in sub- 
r. 1 (4) of r. 27, of O. XLI, of O. P. O. do not give 
an Appellate Court jurisdiction to entertain an applica- 
tion for recording further evidence on the grounds 
which would enable an application for réview to be 
entertained under O. XLVII, x. 1 of the Code. [ibid] 


Application by the respondent pending 
the hearing of an appeal from the decision 
of Mr. Justice Kajiji. : 

Sir Thomas Strangman, (with him Mr. 
Kanga, Advocate-General), for the Appel- 
lants. "M 

Mr. Binning, for the Respondents. = 

FACTS.—Plaintiffa suit for ‘recovery 
ofa sum of money due on accountof the 
price of certain boxes: of ring travellers 
supplied to the defendants was decreed 
the Court holding that the defendants 
had accepted delivery of the goods and 
were not entitled to reject the same. This 
decision was reversed on appeal and the 
suit was remanded for a finding on the 
issue whether the goods tendered were of 
the contract description.” The Court then 
recorded a findingin favour-of the defend-, 
ants. Thereupon the - plaintiffs sérved 
a notice of motion on the defendants that 
they would apply to the Appellate Court 
for permission to adduce further evidence - 
on the groundthat since the date of the 
Court's finding they had discovered docu- 
ments which put a different complexion on 


"the whole affair. . 


JUDGMENT.—[Afíter reciting the. 
facts the judgment proceeded :—] It is 


* 
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“or for any ether substantial cause " would 
justifr the Appeal Court in entertaining 
‘an application of this character; and if 
a party can satisfy the Court that since 
the filing of the appeal he has discovered 
further evidence that- was not known or 
available to him and could not have been 
discovered with dué diligence during the 
pendency of-the appeal even up to the 
date of the judgment, then the Court can 
entertain the application. l 
- In Kessowji Issur v. Great Indian Penin- 
sula Railway (1) the provisions of s. 
568 of the Code of 1882 were considered 
by their Lordships of- the Privy Council. 
In thatcase, pending the appeal, the Trial 
Judge had refused an application of 
the defendants under s. 623 of C. P. C. 
for a new trial on the. ground of dis- 
_covery of new matter. An application 
was .then made under s. 568 of C. 
P. C. and the Appellate Court ordered 
that further evidence should be taken, 
and that evidence was taken before the 
appeal cameon for argument. Their Lord- 
ships of the Privy Council in dealing with 
that decision of the Appeal Court said 
(page 121) :— a 

“ Now at this stage- the question is, 
Under what jurisdicition was this fresh 
evidence taken by the Appellate Court? 
They-had, as has been noticed, no juris- 
diction to reverse the refusal of Tyabji; 
J. appeal from his decision being ex- 
cluded by Statute. Section 568 of ©. P. 
C. can alone be.looked to for sanction.of 
this proceeding, but when its terms are 
. examined they will be found inapplicable. 
The part of the section which alone is 
colourably relevant is: ‘If the Appellate 
Court 'requites—which plainly means 
needs, or finds needful—‘any document to 
be produced orany witness to be examin- 
ed to.enable it to pronounce judgment, 
or for any other substantial reason, the 
Appellate Court may allow such evidence 
to be produced, or dogument to 


or witness to be examined'..." 


E: Now this evidence was admitted by | 
the order of September 30, 1904, and’ 


_ that order states no reason for such ad- 
mission. Prima facie, therefore, this was 
not done under section 568. But; farther, 
the ultimate judgment of the Appellate 


Court puts it beyond doubt .that in fact 


- (I) 341. A. 115; 31 B. 381. 


w 


. be received,- 
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argued that the words' in: sub-r. 1 (b), -the learned Judges were simply reviewing , 
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and reversing Tyabji, J.’s refusal of re- 
view, for they frankly narrate that re- 
fusal, and go on to say: ‘On the case 
coming up in appeal it appeared to us 
desirable that the further inquiry invited 
should be undertaken.’ “On “this phrase- 
ology, ‘in appeal,’ it must be observed 
that the further evidence was ordered, not 


- after the appeal on the merits had heen 


heard and the evidence as it stood had 
been examined by the Judges, hui on 
special and preliminary application. This 
is important, because the legitimate occa- 
sion for s. 568 is when, on examining 
the evidence as it stands, some inherent 
lacuna or defect becomes apparent, not 
where a discovery is made, outside the 
Court, of fresh evidence and the applica- 
tion is made to import it. That is the suh- 


- ject of the separate enactment in s. 623," 


Now there has be&n no alteration made 
as far as I can see in O. XLI, r. 27, which 
corresponds to s. 568. 2 

It seems, therefore, thatan applieation 
io the Appeal Court for further evidence 
to bé taken on the ground that it has 
recently been discovered, whether it is 


“made before the appeal is heard, or before 


judgment is given, does not come within 
the provisions of O. XLI, r. 27. Their 
Lordships were evidently of opinion that 
the words "or for any substantial cause " 
in sub-r. 1 (b) did not give the Court 
jurisdiction to entertain an application 
for recording further evidence ong the 
grounds which would enable an applica- 
tion to be entertained under O. XLVII, 
r.l. The application, therefore, that we 
should allow further evidence to ke re- 
corded must be rejected. 

N.B.—The rest of the judgment is not material for 
the purposes of this report.—[Hd.]. 

Z. K. Appeal allowed on merits, 

K. S. D. 


ee 


f 


ALLAHABAD HIGH COURT. 
Execution First ApPEAL No. 1500F 1922. 
May 12, 1924, 
* Present:—Mr. Justice Mukerji and 
se "Mr. Justice Dalal. 
Lala TARA ©CHAND—APPELLANT 
. ersus ` 
Musammat CHAMPeAA—Rgsponnenr. 
` Civil Procedure Code (Act V of 1908), 55. 144, 15 1— 
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Decree set aside. aa nullity—Restitution--Inherent power 
of. Court —Minor contesting suit as major—Decree - 
:—-Qosis paid by minor, whether can be restored. 
oJ Wherea decree is set aside as null and void in a 
separate.-suit, the Couri has inherent power under 
the, provisions’ of s. ldl-of OC.-P. O., to exercise 
its discretion. ang: ntake. such. order by way of 
-véstitittion as maybe necessary for the ends of justice, 
‘inasmuch as, it is iühérent in the general jurisdic- 
tion‘of the Court to-act rightly and fairly according 
to the , circumstances ‘towards all parties.involved. 
[p.74,col. L1] , | :: E : | 
— Tangatur Subbarayudu v..Yerram Setii Seshasami, 
33 Ind;'Cas. 739; 40 M. 299; 3 L. W. 236; (1916) 1 M. 
n d; 23à, Jai 
Berham .v. Kedar Nath Marwari, 69 Ind, Cas. 278; 
21 A. L. J. 490 at p. 493; (1922) A: T- R:- (P. C) 263. 
4,P- L. T. 61; 32 M L. T. 10; 37 C. L. J. 351; 27 C. 
W. N. 582; 44 M. L. J. 735; 25 Bom. L. R. 643; 
(1923) M. W. N. 3685; 2 Pat. 10; 18 L. W. 882 (P. 0.) 
and Bindeshri Prasad Tewari v. Badal Singh, 74 Ind. 
Ods. 873; :21 A. L. J. 228;- (1923) A. I. Ri (A) 394; 
45 A. 369, referred to. i _ i 
‘A minor was impleaded as a defendant in a- parti- 
tion Suit. ,He`did not disclose the fact of his minor- 
ity and. contested the suit: through a Pleader. A 
decree was eventually passed in the suit and.the 
minor had to pay a certain sum as.oeosts of the 
plaintif.. The decrée was subsequently set aside as 
against the minor as being null and, void and the 
minor applied fox,restitution of'the sum which he 
had been compelled, to..pay as.costs, under the parti- 
tion decree: Mc T - 
Held, that "having 'Tegard to the fact that the 
-minor had-concealed the fact of his minority in the 
previous :suit of which he must have been aware 
himself, it. was not necessary for the ends of justice 
to order the restoration of, the, costs paid by him 
under the decree in the previous suit. [p. 76, col. 2,] 


Execution.-first- appeal from the decree 
of-the Subordinate Judge, Meerut, dated 


.the 18th Mareh 1922. 


DISK. N. Katju and Mr. S. B, Johri, 
for the Appellant, ^" . 
Mr. Nihal Chand, for the Respondent, 


JUDGMENT.—Thisjis an appeal by 
a judgment-debtor Lala Tara Chand 
from the dismissal of his application’ for 
restitution under s, 144. of' the Civ. 
P. C. He was made a party defend- 
ant to-a partition suit while he was 
a minor. He was then over 18 years of 
age, buteinder 21; and was, therefore,. not 


a major, béing a ward ofthe Civil-Court. - 


On. his being brought on the- record, he 
entered into contest after*appointing a 


, Pleader, and decrees (preliminary and final) 


were passed against him: He filed two 
‘appeals te.this Court and his appeals were 
dismissed. Suksequently, the plaintiff. of 


the suit recovered her tosts of the First ` 


Court and this Court, @he present appli- 


" cation was fon reffind of the costs. The 


^4 


preliminary and final decrees in the parti- . 


.* . ° 
. 
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[S4 T. C: 1924] 
tion suit-have been declaréti by this Court 
to-day to be-nulland void. * . : 
The learned Judge of the First “Court 
refused to order restitution" and hence: 
Tara: Chand has appealed. ` It. is argued 
here: that. the principle of.s. 144. ap- | 
plies though the detrees themselves were 
not varied or reversed in appeal. The 
same' words varied and reversed are used 
in ss. 98 and 99 of thè 
reference to an appeal. It is, therefore, 
difficult to believe that they are used in 
this section with a different meaning. Af ` 
the same time, we are aware of the ruling 
of the Madras High Court that the prò- 
visions of this s@ction may be’ extended to 
cáses where a decree isset aside as null 
and void ina separate suit [Tangatur Sub- 
barayudu v. Yerram Setti Seshasami (1)]. 


Whether the provisions apply or.not, it 


is clear that this Court- has jurisdietion- 

under the provisions of s. 151 to exercise its ~ 
discretion and make such orderas may be 
necessary for the ends of justice. Their Lord 
ships observed “in Jai Berham v. Kedar 
Nath Marwari (2). at page 493*: “Nor indeed 


_does this duty of jurisdiction arise merely 
under’ the said'section (7. e. s. 144). It is 


inherent in the general jurisdiction of the 
Court to act rightly. and fairly, according 
to the circumstances,. towards all parties 
involved.” A Full Bench of this Court 
acted in accordance with these principles in 
Bindeshri Prasad Tewari v Badal Singh (3). 

The question, therefore, is whether in 
this present case it will be necessary for 
the ends of.justice to restore the costs 
paid by Tara Chand. In our opinion, it 
will not be. Asthe regards the costs in 
the High Court, there can be no equity 
in refunding those costs. Tara, Chand 
himself did not appeal through -his next 
friend; he’ appealed himself, It was not 
the fault of the respondent,- Musammat 


‘Champa, that he did not, appeal -through 


his next friend.” As regards the costs of 
the First Court also, we do not think it 
will- be equitable to” relieve him of thé 
costs, which he was ordered^to pay. . He. 


H ^ us : e + ` 

(11 33 Ind. Cas. 739; 40 M.. 299: 3 L. W. 236° (1916) * 

1 M. W. N.155; 30 M. L. J. 366; 19 M. L. T.'285.." 

(2) 69 Ind. Cae 278; 91:A. L. J..490 at p.493; . 

(1999) A. I. R. (P..0).269; 4 P. L..T. 61; 32 M. L. 

T, 10; 37 Of L. J. 351; 27 O. W. N. 582; 44 M. L. 

J. 735;925 Bom. L. R. 643; (1923) M W. N. 368; 2 

Pat. 10; 18 L.W. 882 (D. O ` 

p 74 Ind. Cas, 873; 91 A- L J.-228; (1923) A. I. 
R. A - et c * 


) 394; 45 A. 369. Lo sali ee 
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himself must have known that he was a 
minor. He concealed that fact and entered 
into |itigation. He was over 18 years at 
that time and was à minor, because the, 
age of majority was put off by a guardian 


being appointed to his property and person . 


- by the District Court. There’ is evidence 
that at. that time Tara Chand. did all -his 
business :himself "without intervention of 
his guardian, who was his natural mothér. 


Tara Chand was.adopted out of the family | 
and had eeased to do ‘any thing with his ' 


natural: mother. Only when he brought 
the suit for cancellation of the' décrees 


passed in the -partition ^ suit, he sued. 


through his guardian. Thesé are the cir- 
cumstances which do not entitle him to 
the refund of the costs recovered from 
him. -> r 

We dismiss this appeal with costs here 
on the higher scale. ` 


Z. K. Appeal dismissed. 
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RANGOON HIGH COURT. 
SPEOIAL SECOND CIVIL APPEAL No, 264 
oF 1923. E 
May 22, 1924. 
Present :—Mr, Justice Lentaigne. 
U KYAWZAN-—DEFENDANT—A PPELLANT 
ME versus 
AH DOE-—P .atntirr—REsPoNDENT. 
` Morigagee auction-purchaser—Agricultural land—Ap- 
portionment of rent. , i ' i 
Where rents in respect of an agricultural land are 
payable in a fixed quantity of produce atthe endof the 
agricultural year, a mortgagee auction-purchaser, who 
. enters into possession before the rents fall due, and 
gives notice to the tenants of his right to recover the 
same, is entitled to the entire rents for the year. The 
landlord eannot claim apportionment unless there are 
any equities in his favour. > ni 
.. Land Mortgage Bank-of India Ltd. v. Govind Patan- 
kar, 2 B. 670; 1 Ind. Dec. (wes) 868, followed. ; 
Maung Gaw Ya v. Maung Talok, 53 Ind. Cas. 444; 3 
U. &. R. (1919) 141, distinguighed. 
Appeal from a decree of the District Court, 
Akyab, in Civil Appeal No. 40 of 1923. 
Mr.eLambert (Senior), for the Appellant. 
Mr. Chari, for the Respondent. TA 


JUDGMENT.—One Shive Baw who 


Ü Kyaw ZAN t. AH DOH, 
‘deceased: Subsequently the first appellant . 


11 


U Kyaw Zan as creditor of Shive Baw 
obtained a decree and caused the said land 
to be sold in execution of such decree angl 
as auction-purchaser entered into posses- 
s10n. 

The plaintiff respondent ab representa- 
tive of the said mortgagee Tun Aung ob- 
tained a mortgage decree in the District 
Court against the widow and legal repre- 


sentative of the said mortgagor Sin Phaw 


U and against the first appellant U Kyaw 
Zan and his agent the second appellant. 
On appeal in ‘the Division Court such 
decree was set aside but on appeal such 
decree was restored by the decree of the 
late Chief Court of Lower Burma, dated 
the loth March, 1922. On the 10th July 


~. 1922 the final decree for sale of the said 


land was passed; and on the 16th September, 
1922, respondent plaintiff was declared to 
be the auction’ purchaser at the sale in 
execution of such mortgage decree: the 
sale was confirmed on the 23rd, October, 
1922, the sale certificate tbeing: issued in 
favour of the ‘plaintiff-respondent as such 
purchaser. a féw days later, and the: plaint- 
iff-respondent was put id possession.of the 
said land-in November, 1922. 
Ihe appellant U Kyaw Zan had during 
the. pendency. of the appeal in the Chief 
Court leased the land to two tenants and 
the second appellant had beén his agent. 
The plaintiff respondent demanded the 


` rent from such tenants but on being in- 


acquired the land referred to in this suit 


caused the land to be transferred imto the 
name of his son Sin Phaw U and the said 
Sin Phaw U mortgaged the land by a 
 yegistered deed to one ‘Tun Aung since 


; 
4 i E * 
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formed that they intended to pay the rent 
to the second appellants, he instituted the 
suit now under appeal in the Township 
Court against the two appellants and against 
the said tenants, claiming a declaration of 
his right to receive the rents valued at 
Rs. 540 and for the issue of injunctions 
to tbe appellants restraining them from 
receiving such rents, and to the tenants 
directing such tenants to pay the rents to 
the plaintiff respondent in due time. 

The defence was that the esuit was 
premature as the.rents would not be 
payable until the following March, that 
the land revenue would have to be de- 
ducted therefrom when paid, that the first 
appellant was entitled to the rents for the 
périod from the Ist April to the 16th 
November, 1922, and that the plaintiff 
would only be emtitled to the subsequent 


rent. "This was ip efféct-a claim that the 


rent? for the year should be apportioned 
between the first appellant and the plaint- 


a 
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iff respondent for the respective period 


during which; they were in possession, each 
paying his portion of the land revenue. 
« The Township Court gavea declaration 


. in part as prayed, but decided in favour 


of the contention of the appellant defend- 
ant that the rent should. be apportioned, 
taking the 16th September, the date of the 
auction sale, as the important date, and 
awarded proportionate costs. 


On appeal the District Judge, following” 


the decision in the case of Land Mort- 
gage Bank of India Ltd. v. Govind Patan- 
kar (1) decided in favour of the plaintiff- 
respondent that he was entitled to the 
rents for the. entire year, namely, 900 
baskets of paddy, and gave plaintiff a 


decree as prayed but for 900 baskets of: 


paddy instead of for the money value as 
specified in the plaint and for costs in 
both Courts. 

The present appeal is against that de- 
cision, and the sole- question now in issue 


. is whether the rents which were payable 


in & fixed quantity in, paddy at or near 
the end of the agricultural year should be 
apportioned between the parties. 


" There can be nodoubt that the authori- 
tles are very meagre on the point and that 
the case cited above is more in point 
than any other authority to which I have 
been referred. Ithink that there can be 
no question that the plaintiff-respondent 
became vested with all the rights of the 
landlord in respect of the said land on 
the sale being confirmed, when the sale 
certificate was issued to him. He was put 
in possession and had given notice to the 
tenants as landlord to recover the rents 
payable on or about the Ist March. He 
had then become liable to pay the land 
revenue on the land and I can see no 
reason for holding .that he had. .not 
become vested with the right to receive 
all rents, and profits which were sub- 
sequently payable. This is not à case ofa 
monthly rent orof there being any arrears 
ef rent, but was a clear case in which the 
rent did not become payahle until many 
months after the plaintiff had acquired his 
right, That being so I am of opinion 
that the plaintiff was the person  vesfed 
with the right to recover the rents. But 
this right would not esave the plaintiff 
from the duty to æppoştion and pay a 


"- Yeasonable share te the appellant, if the 


_ (1) 2B, 670; 1 Ind, Dee, (N, 2.) 868, 
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[84 T. 0. 1994] 
appellant could show anf equitable claim 
to the share of the rent for the earlier 
period. E S 

On a perusal of the record I am unable 
to.find any such equitable right in favour 
of the appellant. The decision of the Dis- 
trict Court in the original mortgage suit - 
had been against the appellant long prior 
to the commencement of. the agricultural 
year in question, and even the decree of 
the late Chief Court had' been passed on 
the 15th March practically at the com- 
mencement of the year. It, was open to 
the appellant to redeem the mortgage if 
he wished, and he had notice of the 
possession long *priot to such decree, but. 


he never had any such intention of re- 
.deeming, and his sole object, was to post- 


pone the final decree and the auction sale 
as long as he could: that gave. him no 
equitable right against the mortgagee or his 
representative of the mortgage who had a 
legal right to have the property made 
available for the satisfaction of the mort- 
gage debt, and in the result obtained the 
land in the auction sale in part satis- 
faction of his mortgage debt. 

The only recent authority which I have 
discovered is the decision in the case of 
Maung Gaw Ya v. Maung Talok (2) decided 
by Heald, J., as Judicial Commissioner of 


. Upper Burma, on the different question of 


the right of an usufructuary mortgagee 
in Burma to the growing crops on the 
land at the time of redemption. No such 
crops were sown or planted by the mort- 
gagee or his tenant with notice of the in- 
tended redemption. | ^ 

Various authorities available on both 
aspects of the question were discussed in 
that case, and I can find nothing in that 
case which throws any doubt on the view 
which I have taken above. - 

It has been contended that the rule of 
apportionment shoukd be applied in regard 
to the provisions of the Transfer of Pro- 
perty Act, 1882, but in my opinion that 
provision of the Actis rendered inapplie- 
able to this case by reason of, the saving 


in el. (d) of s. 2 of that Act. l . 


For the above reasons I see no reason to 
disagree with the decree. of the lower 
Appellate Court, and I dismiss. the appeal 
with gosts. mE | 

N. H, Appeal dismissed, ` 
E (2) 53 Ind. Cas. 444; 3 U. B. R. (1919) 141. ; 
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CALCUTTA HIGH COURT.: 
APPEAL FROM APPELLATE Decree No. 2352 
s ' oF 1923. = 
March ll, 1924. 7 
Present:—Mr. Justice Mukerji. 
KRISHNA KUMAR DEB— 
PLAINTIFF—~-APPELLANT 


` veTSus 
ATUL CHANDRA GHOSE AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Custom, essentials  of--"Ancient, reasonable and 
certain’ —Publio right of boat passage, nature of-~ 
Pleadings and proof—Right claimed different from 
right décreed--Injunction, suit for, dismissal of —Plaint- 
iff, whether cam be directed to remove obstruction— 
C. P. C. (Act V of 1908), O. I, r. 8 (1)—Leave of 
. Court, whether must be expresse-Appeal—Pro forma 

defendant, not impleaded, effect of. 

The esséntial characteristics of custom 
must be of immemorial existence, it must be reason: 
able, it must be certain and it must be continuous. 


Every custom must have been in existence preceding" 


the memory of man and if the proof was carried back 
as far as living memory would go it should be presumed 
that the right claimed had existed from time of legal 
memory. Want of continuity or interruption or dis- 
turbance raises a sirong presumption as to its non- 
existence. The reasonableness of custom is sọ very 
necessary that if it be against reason, it has no force 
inlaw, The commencement must be based ona reason- 
able- cause, for if an alleged custom is unreasonable in 
its origin, no usage or continuance can make it good; 
but by this all that is meant is that it, is sufficient if 
no good legal reason can be assignéd against it. As 
to the element of certainty not only should the nature 
of the custom be certain, but there should be cer- 
tainty in respect of the locality where it exists and also 
7 i of the persons affected by it. [p. 82, col. 2; p. 

, eol. 1. : 

Edwards v. Jenkins, (1896) 1 Oh. 308; 65 L. J. Ch. 
“922: 73 L T.. 574; 44 W. R. 407; 60 J. P. 167 and 


“Angus v. Dalton, (1877) 3 Q. B. D. 85 at p 104, relied on. 


A right claimed on behalf of the public in general 
of a passage for boats over a dobakhal lying in the 
southern portion of a tank-on the allegation that it 
had become a public channel as the public in gene- 
ral..had used it as a boat- passage from time im- 
memorial and had acquired a public right of easement 
and the public and people residing in the neighbour- 
ing villages had a public right of easement therein, 
is wholly distinct froma right acquired by the people 
of the neighbourhood to use another portion of the tank 
for passage of their boatg during the rainy season. 
The passage used is different, the body of men ‘in 
whose favour the right"is claimed is different, the 
occasion for the use is different, and the basis of the 
right is different. Where, therefore the former right 
is claimed, the latter cannot be declared. [p. 82, cols. 1 & 


2.] . 
Fahguhar v. Newbury Rural Council, (1908); 2 Ch, 
‘$86; 72 J.P. 445, Farquhar v. Newbury Rural Coun- 
- eil, (1909) 1 Ch. 12; 78 L. J. Oh. 170; 100 L. T. 17; 
73J. P. 1; 7 L.G. R; 364; 25 T. L. R. 39 and Ham- 


nean v. Honey, (1876) 24 W. R: 603 (Eng.), referred 


0 . NE . 
A right of boat passage may exist over the water 
of another by virtue of a custom. Such rights exist- 
_ing by custom are to be distinguished ‘from public 
pelts of boat passage which arise from dedication 
bs grant and Gom privdie-righty of bont passage 
z ] ° 


‘are that it 


- 
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"which are easements properly so-called. A customary : 


right of boat passage is one which may be enjoyed 
by any member of a body or class of persons, or 
may exist only for the benefit of a limited section 
of the publie and it cannot be used under a claim 
of right by any person who is not a member of 
that body or class. in whose favour, it exists. Such 
eustomary rights may exist in favour of the inhabit- 
ants of one particular village or more villages than 
one, sufficiently well-defined. i 84, col. L] 


| The: leave of the Court necessary under O, I, r.8 
(1) of C. P. O. need not be expressed; it is enough if it 


' ean be gathered from the proceedings. [p. 81, col. 2.) 


- for, 


Dhunpat Singh v. Paresh Nath Singh, 21 O. 180; 10 
Ind. Dec. (N.s.) 752 and Kalu Khabir v. Jan Meah, 29 
©. 100, followed. ` 

Hira Lal v. Bhairon, 5 A. 602; A. W. N. (1883) 
155; 3 Ind. Dec. (N. 8.) 537, dissented from. 


The failure to make a defendant, against whom no 
relief is claimed and between whom and his co- 
defendants no question arises which it is necessary 
io determine before adjudicating on the plaintiffs 
claim, a party to an appeal does not affect the main- 
tainability of the appeal. [ibid.] 

Bejoy Gopal Bose v. eU mesh. Chandra Bose, 6 C. 
W. N. 196, Kali Dayal” Bhattacharjee v. Nagendra 
Nath Pakrashi, 54 Ind. Cas. 822; 30 C. L. J. 217 and 
Raj Chunder Sen v. Ganga Das Seal, 31 O. 487; 1 
A. Lad. 145; 8 OC. W. N. 442; 31 I. A. 71; 14 M. L. 
J. 147; 8 Sar. P. O. J. 623 (P.C), distinguished. 

Where in the opinion of the Court the plaintiff 
is not entitled to an injunction which he has asked 
the Court should refuse him that relief, but 
cannot direct him to remove an obstruction or order 
its removal. [p. 82, col. 1.] 


Appeal against a decree of the Subordi- 
nate Judge, Third Court, 24-Perganalis, 
dated the 9th August 1923; affirming that of 
the Munsif, Third Court at Diamond Har- 
bour, dated the 12th August 1921. 


Babus Mahendra Nath Ray, Hari CRaran 
Banerji and Pramatha Nath Mitter, for the 
Appellant. i 

Babus Jogesh Chandra Bose and Apurba 
Charan Mukherji, for Defendant No. 10, Re- 
spondent. 


JUDGMENT. —The plaintiff instituted 
this suit- against the defendants Nos. 1 to 
10 as principal defendants and defendants 
Nos. ll and 12 as pro forma defendants for 
declaration of right by purchase,to a tank 


"with an outlet comprising an area of 5 cottas 


and of right by inheritance to 1 cotta of land 
and for confirmation of possession in respect 


. of the said 5 cottas and for recovery of khas 


possession in respect of the said 1 cotta and 
fop an injunction.  . 

The plaintiff's case. was that he had 
acquired 3th sham in the said tank by 
purchase, the remainéng ith share be- 


longing to the defendant No, 12, and had’ : 


also acquired title to the gaid 1 cotta of land. 
by inheritance and "thereafter by partitio 
i e 


o 
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. with his bilia: the defendant .No. 11. 
As for the .tank the allegation was that 
there was an outlet at its north-east 
cerner: from the time of the plaintiff's 
vendor and the plaintiff closed the same 
for the purpqse of rearing. fish; that the 
defendants Nos. 1 to: 9- ‘at. the instigation 
of the defendant No. 10, for.. themselves 
and also on behalf of the public, instituted 
a criminal case against the plaintiff forget, 
ting the said outlet opened on the allega-. 
tion: that there was a publie boat passage 
through the said outlet. As to the said 1 
cotta of land, the. allegation was that the 
defendant; No. 10 had .eneroached upon: 
: it and had dispossessed the plaintiff there- 
from. 

The prayers in the plaint were gabatisitiat: 
ly the following: (a) For a declaration 
of title of the plaintiff by purchase to the 
o cottas of tank together with the outlet 
and his right by inherftance to thé 1 cotta 


of land, (b) for a declaration that the de- 


fendants or the publie of the neighbour- 
hood had no right to a boat passage either 
by right of easement or any other right, 
and that the outlet may remain closed in 
tact and be not opened, (e) for confirma- 
tion of possession in the 5 cottas of tank 
together with the outlet, (d) for a tempo- 
rary injunction and also a permanent in- 
junction that the said outlet may never be 
opened and (e) for a.decree for khas posses- 
sion in respect of the 1 cotta of land by 
ejecting the defendant .No. 10 and by re- 
mova$ of the obstruction caused by- him. 


It appears from the plaint that the de- 
fendant No, ll was. made a pro forma 
defendant, because on partition with him 
plaintiff acquired title to the l cotta of 
land; it is stated in the plaint that the 
defendant No. -12 was “the: owner of the 
remaining ith share of-the tank dndif he 
was willing to-be transferred to the cate- 
gory of plaintiffs .he might be made- one. 
One othes fact need be stated: Paragraph 
12 of the plaint runs thus :—"This suit‘is 
fnstituted against the defendants on behalf 
of the local: “public, and the plaintiff, there- 
fore, prays that notices be served on the 
* publie in accordance with the provisions 
of O.1,7.8@),0.C. P." .. 


A notice of ethe suit inviting" tHe local 
public. to come in ab flefendants: it they 
«liked, was advertised bft none came in; 
of the ‘defendants’ named in the plaint, 
Nog. l, 2s 3, 5 6, X and 9. Bled Written: “ataten 


* 


see 
e 
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ments in which they denied the allegations 
made against them in the plaint as to col- 
lusion with defendant No. 10 and also denied 
that they had any right of easement or other 
right in the said tank and stated that they 


had no claim thereto. Defendants Nos. 7, 11 
and 12 did not appear. 


The defendant 
No. 10 contested the suit, alleging inter 
alia that as to the tank only 14 cottas in 
the southern portion belongéd to the plain- 
tiffis vendor and the remaining portion on 
the north belonged to his.own vendors, and, 
the public had a right of passage for boats. 
over the said southern portion from,time’ 
immemorial; as for the 1 cotta_of: land he 
set up a title antagonistic to the plaintiffs. . 
It is also.necessary to refer to paragraph 7^ 

of his ‘Wri itten statement which runs as 
follows :—“If in the just decision of ‘the: 
Court, the plaintiff succeeds in establish- 
ing his title by purchase to the aforesaid. 


sourthern portion of the plot in suit marked 


(ka), (kha), (ga) and. (gha), then the said. 
title to the said portion is subject to afore- 


_ said public right of easement belonging to 


this defendant and . of the public residing: 
in Multi and other villages over the doba-- 
khal (ditch) situated , in that portion ; and 
if it be held that the plaintiff is entitled 
to any declaration, then he may get such 
a declaration subject to the said right.” 

The “aforesaid public right of easement” int 
the said paragraph refers to the right-of 
the publie to take-their boats over-the said ' 
ditch and mooring the same there and also 


' for the purpose of landing which they had 


been exercising from time immemorial. 

It appears that an objection as to mis- 
joinder of causes of action was raised and 
on it’ the learned Munsif on the 28th July: 
1921 recorded an order giving effect to it. 
The material portion of the order runs ds 
follows :— 

"I am of opinion that the two causes 


of action cannot be joined in the same sult: 


One of the causes of, action is “against 
defendant No. 10 alone in respect of plot D 
in suit, and the other cause of action eis 
against. "all the defendants Nos. 1 to 10 and the 
remainder of the local publie, upon whom : 


' Tam told notice has heen served as' required 
by law. . The causes of action cannot, there; 


fore, be said to have arisen against the same 
defendants or the same defendants jointly: 
It is Pointed out on plaintiffs behalf. that 
defendants Nog 1 to 6, 8 and 9- have 
disclaimed any, public right. But defend: 
ánt- No, T- remaing and’ does’ not Spent - 


- 
* 
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Deféndant-No. 10 claims that public right at the date of the suit he was entitled to 
as well. As. far as the - public right is. a 4th share in the tank, It appears from 
concerned, even: if all the other defendants. the- evidence adduced on behalf of ‘th 
had disclaimed all rights, defendant No. 10- plaintiffand which has not been rebutte 
would: rem&in..as one .of the local publie. or controverted that that defendant has 
who have nothing. to do with-the: other no longer any interest therBin. In any 
causes of action: :So then, I do not think. event,. the decree of the Court below in 
the causes of action. could be said to arise so far as it is in plaintiffs favour de- 
against the same defendant or same defend-. clares -his title to a th share, about which 
ants jointly, : : . there was no contest between him and the 


* 


. defendant No. 12. The respondent's con- 
ae tention that the customary right of boat 
plaintiff. — 2 passage that has been declared indirectly 
It is hence ordered . affects the ith share of that defendant is 
“That the - plaintiff do amend the plaint of.no avail. There was no relief claimed as 

at once, in the way they (sic) think best."- - against that defendant, nor was it a case 
The. plaintiff: thereupon -amended the. in which any question arose as between 
plaint.by withdrawing. the claim: as to the the co-defendants which it was necessary to 
l cotta. of land.: The suit was proceeded determine beforeadjudicating on the plaint- 
with.against defendant No. 10 as-the.con- .iffs: claim. That defendant, therefore, is 
testing ..defendant. The learned -Munsif not bound by the decision in the present 
declared the plaintiffs title'to a 3th share” suit; and I do not see why his absence 
in the portion of the tank marked blue in would stand against the maintainability of 
the .map. prepared -by the Commissioner, the appeal. On this point my attention has 
and left the question of his title to the por- been drawn to the cases of Bejoy Gopal Bose v. 

- tion, north of that line open. He also de- Umesh Chandra Bose (1), Kali Dayal Bhata- 
elared that the local public had no right” charjee v. Nagendra Nath Pakrashi (2) and 
to pass any boat through. that portion of ‘Raj Chunder Sen v. Ganga Das Seal (3). I 
the. tank orof moóring any boat therein. He, do not think it necessary to discuss these 
however, held that the people of the neigh- authorities as, in my opinion, the principles 
bourhood had” a customary right. of boat, laid down therein do not affect the present 
passage-by the north of: the tank beyond cease. This is not a case in which there 
the.portion indicated , above during -thé canbe the remotest chance of any conflict- 
rains and: so he madea declaration to that ing decrees coming into existence if the 
effect and hé also-directed that the plaintiff. appeal is proceeded with in the absence of 
must remove the obstruetion:on thé nortli= defendant No. 12. The other branch of 
- east corner of the tank. ` .. this objection. based on the ground of the 


waon T wana anh . absence of the defendant No. 11 loses all 
The decision of the Munsif wasup held On its- force when it is seen that the claim 
appeal and-the: plaintiff has thereupon’ ,- he plot of 1 coita of lind which w 
appealed to this Goure 9 eC 0 09 POL o c thes a ee et 
MU " < ! originally included in the suit was with- 
/ .Two' objections in the nature of pre- drawn by the plaintiff as mentioned above. 
liminary objections have been taken by the ^ -As for the: second one of the aforesaid 
respondent. as. to- the competency. of the objections; the order of the Munsif dated 
appeal. It.is urged’ that the appeal.is 28th July.1921 quoted above taken along 
imperfectly. constitufed as the defendant. with the proceedings that took place after 
* Ne. 12.and also the heirs-of thé defendant - the institution of the suit has left no doubt 
No; ll.have not- been made,parties to-it. in my mind that the defendant No. 10 
If ig. urged also that the suit was not pro- was fully competent to proceed with the 
perlyeconstituted as the necessary permi&- suit on behalf of the local public. The | 
“sion under. O. I, 1. 8, el. (1) doés-not appear. leave of the: Court necessary under O. I, 
on thé record, authorising the defendant r.(1) O. P. C., need not be express; it 
No. 10 to proceed withit on behalf of the is enough if it could be gathered from the 
püblie. |— ° “proceedings: Dhumnput Singh, v. Paresh 
With regard to the firsteof the aforesaid . 29 C7 r 
objections; I'am- of opinion: that there. ta) Po Oa eo. 000%. gm. 
‘is no substance init. ‘The defendant No. 12° (3) 31 Q. 487; 1 A. L J. 145; 8 C. W. X. 422; al 
was made a pró forma defendant because ILA, 71; 14 M. I. 4.147; 8 Ser. Pe Qj J. 623 (D, ©), 
` 6 è = s ee 
< e 


'- “L therefore, find the point against: thie 


~ 
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. Nath Singh (4), Kalu Khabir v. Jan Meah 
(5) The dictum of Stuart; C.. J., in Hira 
Lal v. Bhairon (6) that the leave should be 
express has not been adopted in this Court. 
a objections, therefore, in my opinion 
ail. i 

Goming now to the merits of the appeal 
it is necessary to refer to only four of 
the contentions put forward on behalf of 
the appellant and they are these: (o) The 
customary right set up in the written 
statement and sought to be proved in the 
, easeis too unreasonable and vague to be 
recognised by law,. (b) The declaration of 
the customary right made in favour of 
the defendants-is in respect of such a 
customary right as was never pleaded and 
is of a character which is wholly different 
from it and inconsistent thereto, (c) The 
findings of the Courts below do not 
suffice in law.to establish the right which 
has been declared and (€) Thedecree direct- 
ing the plaintiff to remove the obstruction 
is unsustainable. 


D 


On -these questions raised by the appel- 


- lant in this appeal the judgment of the 
Court of Appeal below: throws very little 
light. Itisa judgment of affirmance, and 
does not even so much as refer to all the 


necessary findings which may support the 


decree that has been passed in this case. 
Now-as to-contention (d) set forth above 

I may say. at once that the learned Munsif 

was wrong in embodying this direction in 


his decree against the ‘plaintiffin the pre- 


sent suit, If in his opinion,the plaintiff 
was not entitled to the injunctions he 
asked for the learned Munsif‘ should have 
refused him that relief but could not direct 
him to remove the obstructions or order 
their removal. m. 
may be dealt with together, ; 

It appears to me that the right claimed 
in the written statement of the defendant 
. No. 10 (and that is the only place where we 
find the. rights of the public attempted to be 
défined) was a right on behalf of the publié 
in general ofa passage for boats over the 


The other three contentions (a), (b) and (e). 


dobakhallying in the southerit potion of the ` 


tank measuring 1} cottas, that it had, become 
a “‘public channel" as the public in general 
had used it as a boat passage from time 
immemorial -and* had acquired 4 “public 


(4) 21 ©. 180; 10 Ind. Wee. (6. s) 752. 
* (5) 29 O. 100 ; 
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(9) 3.4. 002; A. W. N. (1883) 155;. 3 Ind. Deo. (x. 8) 
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right of easement” and the public includ- 
ing the defendant No. 10 and “people 
residing in Multi and other villages « had 
“a public right of easement” therein. The 
essential characteristics of the right so 


claimed are wholly distinct ‘and different ' 


from the right that has been declared, 


namely, the right acquired by the people of : 
the neighbourhood to use tbe northern: 


portion of the tank for passage of their 
boats during the rainy season. The 


passage used is different, the body of men - 


in whose favour the right is claimed is 


different, casio | 
different and the basis of the right is 


different. In myeopinion the appellant is 


right in his contention that the right claim- 
ed in the written statement is so far as it 
is pretended to be based upon custom 


was vague and unreasonable and it could 


not be claimed on behalf of a number of 
villages which again were not specified at 


all. What. has been found in the case isa . 


right of the local public, that is to say 
the public of the neighbourhood to use the 
northern portion of the tank as a boat pass- 


age and that is a right of a wholly different ^ 
character; see the observations.of Kekewich, 


J. in Edwards v. Jenkins (7). The essential 
characteristics of custom are that it must 
be of immemorial existence, it must be 
reasonable, it must be certain and it must: 
be continuous. Every custom must have 


been in existence preceding the memory of: 
man and if the proof was carried back as. 
far as living memory would go it should. 
be presumed that ‘the right claimed had: 
existed from time of legal memory: Angus“ 


v. Dalton (8). Want of continuity orinterrup- 
tion or disturbance raises a strong presump- 


,tion as to its non-existence. The reason-. 
ableness of custom is so very necessary that . 
ifitbe against reason, it has no forcé in 
law. The commencement must -be based. 
on a reasonable cause, for if an alleged ~ 


custom. js unreasonable in its origin, no 
usage or.continuance can make it good; 
but by this all that i meant is that it ig 
sufficient if no good legal reason can be 


assigned against it (Blackstone's Comment- 
aries Vol. I, p. 77). -In many cases customs `. 
- have.been held to be reasonable .on the 


ground that they confer a benefit on a large 


“class of the community and do not unduly’ 


- 


(7) (1896) 1 Oh, 308; 05-L. J. Ch. 222; 73 L. T. 974; . - 
4 W. R. 407; 60 J. P. 107 a 


(8 (1877) .3 Q. BLD. 85 abp. 104. 
p 3 . F ` 


the occasion for the use is: 


- 
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or unjustly restrict the rights of the public 
or individuals; in other cases, customs have 
been h$ld to be unreasonable on the ground 
that it would entail unnecessary expense or 
throw an urnsust or disproportionate burden 
onsome individuals for the benefit of others. 
As to the element of certainty, not only. - 
should its nature be-, certain,: but there 
should be certainty in respect of the locality 
where it exists and also in respect of the’ 
persons affected by it. The learned Munsif 
evidently had his attention directed to some 
of these essential characteristics and he’ 
found that “ just to the west of the Local 
Board Road there are the regidences of the 
plantiff, defendants and other people of vari- 
ous castes. During the rains these people 
have to use dongas for various purposes ‘such’ 
as carrying female passengers as also male 
passengers, to and fro, bringing up coal and 
other things of family use purchased at 
Magrahat, the great emporium of this part 
of the district, bringing produce of distant 
cultivations and -so also beparis (petty 
traders) far and near used to- come up in 
boats and dongas to the ghat for loading. 
raw materials purchased in the locality. 
This had been going on from time immemo- 
rial, that is. “from a time whereof the 
memory of man rünneth not to the contrary" 

- and, as a matter of course,. without any 
permission or opposition from any body." - 
These observations indicate. that the learned 
Munsif found the ancient character and 
continuity of the custom that was set up in 
the written statement. As-to. its reason- 
ableness, says the learned Munsif, “it is also 
not unreasonable," As to its certainty, he 
observes “there is no question that it is 
certain.” But then examining the facts 
found it would appear that his finding. was 
“that the: donga necha and the landing 
ghat have been used for the benefit of the 
local people only; if any distant people. 
used to. come, that was either to transact. 
business with them -or to exchange friendly. 
“visits.” This finding woyld not be sufficient | 
to establisha valid custom. ‘Firstly, there 
is the element’ of. uncertainty as to- 
the locality where it is alleged to exist. _ 
Some definite limit must be assigned to 
the area wherein-the custom is said to pre- . 
vail, and it must be defined by reference to 
the limits of some recognised division of land, 
the boundaries whereof may, showever, vary 
from time to time, iust as much as it may affect 
a particular body,or class of persons whose - 
number may be fluctuating. at different . 
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times. In Broadbent v. Wilks (9), Willes, C. 
J., observed :— And it must be certain.for 
two plain reasons; lst, Because if it be 
not certain, it cannot be proved to have 
been time outof mind ; for hoy can any- 
thing be said to have been time out of mind 
when it is not certain what it is? 2ndly, 
It must be certain because every custom 
presupposes a grant; and ifa grant be not 
certain,-1t is void," In the present case the 
expression ‘local people’ used in thefindings 
of the learned Munsif quoted above destroys 
the element of certainty that should be 
found in a valid custom.  Nextly, the cus- 
tom. which he found was in my judgment 
a wholly different one from the one set‘ up. 
The customary right of the general public 
of Multi and other villages to use the boat 
passage, is. à far wider and necessarily a 
different right from that of the local public 
to do the same. Itis*no argument to say 
that the latter is less wider in scope, for 
it is-no part of the larger custom but 
essentially distinct and different from it in 
nature. In Farquhar v. Newbury Rural 
Council (10), Warringion, J., found that the 
-user of a roadway was too wide to support an 
alleged customary churchway confined to 
the inhabitants of a Parish.. This decision 

was affirmed in Farquhar v. Newbury (11). 
The inference of the existence of a narrower 
custom from evidence of custom of a wider 
character was disapproved in the case of 
Hamemmerton v. Honey (12). In the present 
case too the custom set up in the wriften 
statement was far,too wide and one which 
would-not be recognised bylaw; and from 
the evidence adduced in support of that 
custom a different customary right far less 
wide in its scope has been found. 

“The above observations would go to show 
that if there was a suit before me for 
declaration of such a customary right as 
was claimed in the written statement in 
the present case or as was found by the 
learned Munsif, I would have Hd no 
hesitation in dismissing the suit, The 
position is wholly different in the present 
suit. Sofar as ¢his matter is concerned, 
in the present suit the reliefs sought for 


"were two viz That it be declared that the 


deferidants or the public of the neighbour- 
hood had'no right toa boat passage, either 
E ovd : 


. e 

9) (1742) Willes 360 atan. 201-125 E. R 1 4 

HO) 1808) 2 Oh. 586; 72 J. P445, . . 

(11) (1909 1 Ch. 12; 78 L J. Oh. 176: 100 T. T, 17. 
` P. 1; 7 L. G. R. 364; 25 T. L. R. 39, * 

(12) (1876) 24 W^ R. 603 (Eng). * e o 

` Ld 


i 
- 


84 
by right of easement of any . other right, 
and that the‘outlet may remain closed in 
tact and be not opened and for injunctions, 
*eemporary and permanent that the outlet 
may never be opened. . When the defend- 
ant has succeeded in establishing some 
sort of right, that right cannot altogether 
be ignored and the plaintiff cannot get 
these declarations. At the same time I 
am not sure that the defendant has suc- 
ceeded in establishing a definite customary 
right, to which the plaintiffs rights are 
subject. Furthermore to charge the plaint- 
iff with liability in respect of aright that 
was not pleaded in the written statement 
was obviously unfair. It may.be that if a 
definite customary right were pleaded on 
behalf of the villagers of this particular, 
vilage, or & ri ight. of some other con- 
ceivable character set up which is not 
repugnant to law the defendant would be 
able to prove it, and the error on his ‘part 
is one more of form than of substance, 
having regard, to the inartistic way “in 
which pleadings are sometimes drawn up. 
The consequences ofa decision in a sult 
of this character are far réaching. I, there- 
fore, think that the present decree under. 
appeal as well as that of the Court of first 


instance should be set aside, and leave. 
be given to the defendants or süch of them . 


as desire to defend the suit on behalf of 
the general publie to amend the "written. 
statement and then proper issues being 
raised the suit' be proceeded with and 
necéssary findings being. recorded the suit 
be disposed of. 


For the guidanee of the Courts below in. 


the disposal of this suit I would make the 
following observations: A right of boat 
By vii may exist over the water of another 


y virtue of a custom. Such rights exist-. 


ing by custom are to be distinguished 
from public rights of boat ‘passage which 


arise from dedication or grant and from | 


private rights of boat, passage which are 
easements properly’ so-called. A cüstom- 
ary right of boat passage is one which may 
be'enjoyed by any member of a body or 


class of persons, or may exist only for the: 


benefit of alimitéd section of the publie 
and it cannot be, used under'a claim of 
right by any person who is not,aemember. 


of that body *or class,in whose favour it 


exists. Such custemapy rights may exist 


* in favour of the iphabitants of orte «parti- 


cular village or more. villages than one, 
sufficiehtly well-defined, It is desirable 


. 
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that there should -be findings definitely. 
stating what sort ofgright, if any, is estab- 
lished on behalf of the defence. . 

In the event ofthe defendants " pro- 
ceeding with the suit any further, . the 
decree. .of the" learned  Munsif will, 
stand subject to the modification that: 
the directions in the said decree declar- 
ing a customary right of. donga or-boat . 
passage by the north of the tank beyond. 
the portion marked bluein the Commis-. 
sioner’s map, and the directions for removal . 
of an obstruction on the passage at ihe: 
north-east corner of the tank- shall be. 
expunged and in lieu thereof a declaration. 
shall be entered in favour of the plaintiff, 
that the public or-the people of the neigh- . 
bourhood have no right of passage of boats. 
in that portion as well, and the injunctions,, 
sought for by the plaintiffs shall also be 


granted. 

I make no order as to the costs in this.. 
appeal. 

Z. K. 


Appeal Ud: 


 ALLAHABAD HIGH COURT. ae 
LETTERS PATENT APPEAL No. 52 or 1922. . 
January 3, 1924. ` 
Present :-—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice’ Piggott. 
Musammat RAMESHRA AND OTHERS— 
DEFENDANTS—APPELLANTS l 
; yersus | 
KALPO. RAI AND ANOTHER—PLAINTIFFS, 
— RESPONDENTS. 

Hindu Law—Joint family—Alienation by unele to 
pay -father's debt, whether binding on nephew. 

An uncle acting as Manager of a ee Hindu.family. 
is not entitled to sell the share of his nephew in the. 
joint family property in order to discharge a debt.. 
incurred by, his own father, even though the said 
father be also the grandfather of the nephew, whose’ 
property is'alienated. 

Brij Narain Rai v. Mangla Prasad. Rai, 77 Ind, 
Cas. 689; 21 A. L. J. 934,46 M. L. J. 23: 5 P. L. T. 
1; 28 O. W. N. 253; (1994) M.-W. N. 68; 119.13. Wa 
72: 2 P. L. R.'4l; 10 Os & A. L. R. 82; (1924) A. 1; 
R. (P. O.) 50; 33 M. L. T.:457; 46 A. 95; 26 Bom Li. 
R. 500; 11 O. L. J. 107 (P. QJ, referred to. 


“Letters Patent Appeal against the judg. - 
ment of Mr. J ustice Stuart, dated the Sth 
of January 1922, in Second Appeal No. 795». 
of 1920, 

FACTS appear from the following g judg- < 
ment of Mr. Justice Stuarb:— — 

“It is found on the facts that. Mahabir 
Rai, son of Gaya Rai, -and Kalpu, son 
of. Ram Baran, son of Gaya Rai, wer. 

CM aded : : é 
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in 1908, mentbers of a- joint ‘Hindu 
family. On “the 23rd of: J anuary 1908, 
sold a portion of. the 


joint family property, in which Kalpu 
had interests, to three. women called 


. Rameshra, Sahodra and Talonda for Rs. 750. 


- dence at this stage.’ 


In 1908 Kalpu was ábóut. 9 years old. In 
19I9, when he had attained the age of 
20, hé instituted a suit against'the vendees. 
of Mahábir- Rai for possession over a 
half share of the property ‘transferred. 

The lower Appellate Court has decreed 
his claim, The Rs. 750 was.made-up of 
five items: Ra. 303-10-0 left with the vendees 
to pay off the amount due on a mort- 
gage-deed ' of the 6th of May 1906; 

Rs. 199-15-0 left with the vendees to “pay 
offa mortgagé-deed of the llth of June 
1902; Rs. 99-15.0 left with the vendees for 
payment ofa mortgage-deed .dated Jeth 
Badi 13, 1309; Rs. 96-7-0 price of grain with 
ihterest previously purchased and Rs. 50-1-0 
previously advanced by the vendees to the 
vendor. "The lower Appellate Court rightly 
applied the principles laid down in’ the 
case of Sahu Ram Chandra v. Bhup Singh(1), 
ás subsequently. interpreted by this Court, 
and required from, the defendants proof 
of legal nécessity Jor: payment ‘of légiti- 
mate antecedent debts. ` The defendants 
were unable to adduce proof of any item 
Which satisfied the lower. Appellate . Court. 
The learned Counsel for the vendees-appel- 
lante has’ laid stress -upon `. the. assertions 
in .the . various’ deeds, The existence ‘of. 
these’ assertion: in no way advances hià 
client's case. It was for them. to prove rot 
to assert. - 
held the. proof to be inadequate, The find- 
ing that the proof i is inadequate’ is a good 
finding of fact which cannot be impugned 
in 'sécond appeal. An application was put 
in’ the day before hearing, ` réquesting 
permission to tender 'doeüments-in. évi- 
e mere ` acceptance 
of, thèse: documents. * would, in no way, 
adyance : the appellants’ case, for it would 
be necessary to,prove: the contents before 


ddvantage could be taken of the «assertions 


in thé documents, | The obj ect of the appel- 
lants is to establish now that the con- 
sideration was taken for purposes of legal 


_ Necessity. It is a well-known. rule, that 


the parties must; in absence a very. special 


Sj. 39 Ind. Cab. 2807 15 A. L. J: "437s 21 0. W.N. 
995; M ens 19 Bom, L. R. 498, ; 26. C. Lid. 
33 M. L... . (1917) M. W.N: 439. 5:22 M; L. T. 


Ej 6L. vanis LIU 4i A, 126 (P, Qj. 
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have made out no cause for not 


The lower Appellate Court haa. 


-whose property 
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circumstarices; be confined to the evidence 
which they tenderéd before the Trial Courts. 
The special. circumstances: asserted here 
are that the appellants were ignorant of 
thelawon the subject at the time that 
the suit was heard. They “were repre- 
sented by Counsél and I cannot accept the 
excuse of ignorance. In view of what was 
stated in the case of Chandradeo Singh v. 
Mata Prasad (2), as far back as 1909, they 
should have had their evidence ready. 
But apart from that the decision of their 
Lordships of the Privy Council in the case 
of Sahu Ram Chandra v. Bhup Singh (1) was 
arrived atin Ji anuary, 1917, and the appel- 
larits > filled. their written statement in 
August 1919. In these circumstances they 
being 
ready with their evidence at the right 
time. The learned Additional Subordinate 
Judge having applied the law correctly 
and his findings on the facts being final, 
this appeal fails and is dismissed with 
costs.” 
Mr. N. P. Upadhia, for the Appellants. 
- Mr. S. C. Dass, for the Respondents. 


ed UDGMENT.—Atter hearing argu- 


‘ments in the case and considering the re- 


cently pronounced decision of their Lord- 
ships of the Privy Council in the case of 
Brij Narain Rai v. Mangla Prasad far (3) 
[Privy Council Appeal No. 51 of 1922, 
Allahabad Appeal No. 4 of 1920, decided on 
14th November 1923] we are of opinion that 
this case was rightly decided by the leagned 
Judge of this Court, There is nothing in 
the principles laid down by their Lord- 
ships of the Privy Council in the case 
above quoted to warrant ‘the view that 
an uncle acting as Manager of a joint 
family is entitled to sell the share of his 
nephew in the joint family property in 
order to discharge a debt incurred by his 
own father; even though the said father 
be also the grandfather of the nephew 
is alienated. (n this 
ground we dismiss the appeal with costs. 
Z. K. Appeal dismissed. 


(2) 1 fad. Cas. 479 ; 31 A. 176; 6 A. L.J. 263. 
.(3) 77 Ind. Cas. 689; 91 A. D.J. 934; a M. E J. 
93:5 P.L. T. 1;280.W. N 253; (1924) V. N. 
68; I9 L. W. 72; 2 P.L. R. aoe 0 O. CAL R. 
9 RG des LR (P.C) 50; 33 M. L. T. 457; 46 

Ll L. R. 500; 11 o L. Js 107 (P. 0). 


- ed by s.6 ofthe Bengal Tenancy Act. 


Pod 


. Santimoy Majumdar, 


 dhury for the Respondents ine Nos. 
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CALCUTTA HIGH COURT. 

APPEALS FROM APPELLATE DECREES Nos. 
417, 418, 420 vo 423, 425 To 427, 429 To 432, 

e 435. To. 4838, 440 To 442, 445, 446, 448 TO 

451, 455 vo 468, 470 To 473, 476 To 478, 

480 to 483 AND 485 or 1920, 
^ August 7, 1923. 
Present:—Mr. Justice Newbould and 
. Mr. Justice B. B. Ghose. 
Maharaja BIRENDRA KISHORE 
` MANIKYA BAHADUR--APPELLANT 
l VETSUS 
ALI AHAMED-—RESPONDENT. 

Bengal Tenancy Act (VIII, of 1885), s. 6— Bengal 
Decennial Settlement Regulation (VIII of 1793), s. 5 (3) 
—Enhancement of rent—Tenure held from before Per- 
manent Settlement— Conditions of tenancy—Burden of 
Dp 


Nes 


roof. 

A suit for the enhancement of the rent of a tenure 
held from before the Permanent Settlement is govern- 
In the absence 
oflocal custom, if the landlord does not prove the 
fact that by the conditions eunder which the tenure 
is held, he is entitled to enhance the rent, his suit 
must fail; [p. 88, col. 1.] 

Bamasoondery Dassyah v. Radhika Chowdhrain, 13 
M.1:A.248 at p. 268; 13 W. R. (P. CO)JIG4 B. L. R. 
(P. C.) 8; 2- Suth. P. C. J. 293, 2 Sar. P. C. J. 524; 20 
E. R. 544, referred to. 

The question whether the landlord has succeeded 
in proving the necessary conditions under s. 6 
of the Bengal Tenancy Act is primarily a question of 
fact. [ibid,] 

No inference can be drawn in favour of the land- 
lord as to the conditions of the tenancy by reason of an 
assessment which was never accepted by the talukdar 
and to which the talukdar submitted under compul- 
sion. [p. 88, col. 2.] ` 

Bamapada Roy v. 
Cas. 376; 16 C. L. J. 322, distinguished. 


The holder of a Decennial taluk which was formed 
before the zemindari was created, comes within the 


- description of talukdars in the 3rd cl of s. 5 of the . 


Bengal Decennial Settlement Regulation, 1793 
rent of such a taluk cannot be enhanced. [p. 3) ool Er 


Hemanta Kumari v. Jagadindra, 21 1 A.131; 22 C 
214, 6 Sar. P. O. J. 473: i her ce 
a BA a J 473; 11 Ind. Dec, (N. 8.) 144, 

Appeals against the decrees of the Special 
J udge,: Noakhali, dated the 17th Bepien 
etui oo aoe of the Assistant 

ettlemen cer eni, dated t 
(Jetober,1917, SERE 
, Babus Mahendra Nat 


‘Chunder Dey Roy, Ramesh te cee 


s, Chunder Sen, 
Birendra Chandra 


Das and Gopal Chandra’ Chuckerbutty, for 


the Appellant. 


Moulvi Mahammad Nurul Haq Chow- 


426, 427, 430,°432, 437» 43S, 440, 43] 14 


446, 451, 456° 459, 495, 4 ; 
and 483. — e - €, £76, 477, 480, 482 
.Babu Biraj Mohan Majumdar, for the 


* 
"oec 
e 
e 
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Midnapur Zemindari Co., 16 Ind. 


- 


- [84 I, C. 1984] 


Respondents in Nos, 425, 486, 437, 465, 468, 
471,473 and 477. f 9 ' 
Babu Bankim Chandra. Banerjee (for 
Babu Akshoy Kumar Banerjee), for the 
Respondent in No. 461. a 
JUDGMENT.—These are appeals by 
the landlord against the decision of the 
Special Judge, affirming the decision of the 
Revenue Officer, by which the applications 
of the appellant. under s. 105 of the 
Bengal Tenancy Act for settlement of fair 


and equitable rent of certain tenures were. 


dismissed. The applications were in sub- 
stance for enhancement of rent. The facts 
briéfüly stated are these:—These tenures 


are within an estate whieh was known as 4-' 


annas hissa of Pergana Dandra and were 
in existence from long before the Decennial 
Settlement. The- proprietor of the estate 
Mahammad Ali Choudhury was imprisoned 
for life asa rebel and his estate wasconfiscat- 
ed by Government by an order dated 8th 
February 1793. There were 45 taluks and 38 


tappas within the ‘property and certain 


other lands but with these last the present 
appeals have no concern, The Collector 


of Tipperah made dowi settlements with 


the talukdars. In those dowls only the 
rents were specified but the area of any of 
the taluks was not defined. Government 
collected the revenue by farming out the 


zemindary for some years but subsequently ` 


realised the dues from the tenure-holders 
directly. Malikana was paid to the heirs of 
Mahammad Ali for some time but it 
was discontinued when it was found to have 
been done under a mistake. Difficul- 
ties arose with regard to the manage- 


-ment of the zemindary mainly because 


the areas of the taluks were not specified and 


the Revenue Officers proceeded to assess 


the jama of the taluks with reference to 
the areas. One of the talukdars brought a 
sult in the Civil Court for setting aside 
the jamabandi made with regard to his 
taluk. He was successful in the Trial Court 


and inthe Court of First Appeal, but in 


1847 the Sadar Dewany Adalat in Special 
Appeal held that the Civil Court had no 
jurisdiction in the matter and dismissed 
the suit, Inthe result jamas were Settled 
with regard to the tenures in 1848 and it 
was directed that the Settlement would 
be fora period of 30 years. The Assistant 
Settlement Officer, however, finds that there 
is clear and incontrovertible evidence that 
the tenure-holders did not agree to this 


assessment and lost ird deductions to 


[84 I. 0, 19947 


whieh they would otherwise have been 
entitled. The rights of the talukdars -were 
not judicially determined and it appears 
that they had to submit to the assessment 
under compulsion, The tappas were twice 
surveyed and assessed, once in 1824 and 
again in 1848 and settled similarly as the 
taluks. The tenure-holders to whom these 
appeals. relate have been paying the same 
jama since 1848. In 1869 the taluks, tappas 
and other lands in the 4annas hissa were 


made a zemindary and permanently, settled ` 


with Asima Banu an heir of Mahammad 
Ali and Bharat Chundra Deb who had 
purchased the interest of the other heirs 
of Mahammad Ali. The “present plaintiff 
purchased the zemindary in-1880. 

‘The Assistant Settlement Officer divided 
the. tenures into five classes according to 
their description, for the purpose ‘of his 
decision. He placed the taluks in classes 
A and B and the tappasin class O, The 
lands in classes D and E do not appear to 
be the subject of dispute in these appeals 
and no argument was addressed to us “on 
any matter relating to them. With regard 
tothe questions involved in these appeals, 
the Assistant Settlement Officer held that 
the taluks in class A were of the descrip- 
tion mentioned in s. 1 of Regulation I 
of 1793 and s. 4 of Regulation IJI of 1793 


(orin other words they were independent 
taluks) but that they have now lost that 


character. He, however, held with regard 
to all the three Classes of tenures.that they 


- were in existence from the Permanent 


Settlement. and are subject to enhancement 
of rent only according to the provisions of 


s. 6 ofthe Bengal Tenanncy Act, and that 
the plaintiff has failed to prove “local 


custom” or “conditions” mentioned in cl. (a). 
of that section. . He, therefore, dismissed. 


the application of-the plaintiff. On appeal 
the Special Judge affirmed. that decision 
but he held also that the-tenures were 
independent taluks. eHe observes: “These 
tappas and taluks were all along mentioned 


as; being Decennial*ones which ` under. 
Regulation .I of 1793 means to be independ-’ 


ent «aluks. : Anyhow. on a careful con- 
sideration of all the circumstances urged 
on all sides, we think the zemindar who 
derived his right in 1869 long after the 
creation of the taluks had no right togtreat 
them as dependent taluks and on variable 
rents. From 1848 to 1859.they also paid 
uniform rents and previous to 1848, there 
having .been. no ascertainment of. definite 
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‘area it cannot be properly said that the 


rents -of these taluks varied. If there was 
any increase it was for excess area. ‘We, 
therefore, find that there is no good grount 


_to assert that these taluks are on enhanci- 


ble rents and that the plaimtiff has any 
right to demand enhancement of rents 
under ss, 6 and 7, Bengal Tenancy 
Act. The presumption of  khatians is 
clearly rebutted.” “On these findings the 
appeals were dismissed and the -learned 
Judge did' not consider the other’ points 
raised before him. Before we deal with 
the questions raised before us by the ap- 
pellant. we should mention that a certain 
number of appeals had abated against 
some of the respondents owing to their 
death. Applications for substitution of their 
heirs and for setting aside the abatements 
were made long after the period of limita- 
tion. No order setting aside the abatement 
was made but the order of the Court was 
this : . "Subject to objection at the hearing 
let the substitutions‘be made as prayed, and 
let the usual notices be issued.” In those 
appeals in which cbjection was made be- 
fore us at the hearing we did not see any 
reason for setting aside the abatement and 
they were ultimately dismissed as not main- 
tainable. In other appeals in which no 
objection has been taken we set aside the 
abatement and heard them along with the 
rest, 

Two: questions only have been raised 
before us on behalf of the appellant: (1) 
that the taluks are not independent füluks 
and even if they were so the talukdars who 
pay rent: to the zemindars come within the 
provisions of ss. 6 and 7 of the Bengal 
Tenancy Act; and (2) that the tenures 
are not. held at a fixed rent but at arent 
liable to enhancement. 

We shall take up for consideration the 
second question first, assuming that the taluks 
are not independent taluks. It cannot be 
questioned nor has it been questioned here, 
that the tenures have been held from long 
before the Permanent Settlement. Section 
6 of the Bengal Tenancy Act is, therefore, 
applicable to them: The section runs thus: 
« Where a tenure has been held from the 
time of the Permanent Settlement, its rent 
shall not be liable to enhancement, except 
on proof: a ME u 

** (a) That the lapdlosd undér whom it is 
held -is* entitled to enhagpoee the rent thereof? 
either by local custom or by the conditions 
under which the tenure is held..." (nothing 
< * 


e. 
+ ee 
e 
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“in the case turns on cl. (b) As it has 
- Been established that the tenures have been 
held from the time ofthe Permanent Settle- 
ment, the burden is cast upon the land- 
. ford, of proving that he is entitled to 
enhance the rent. It was so held by the 
-Privy Counail in Bamasoondery Dassyah v. 
Radhika Chowdhrain (1), with reference to 
5. 51 of Regulation VIII of 1793. That 
‘section of the Regulation has been repeal- 
ed and replaced by s..6 of the Bengal 


Tenanéy Act in similar terms. No question l 


of local custom has been raised in’ these 
cases. Ifthe landlord does not prove the 
fact that -by the’ conditions under which the 
tenures are held he is entitled to enhance 
the rent, his suit must fail. No such evi- 
dence has been given, but the landlord 
relies upon the Settlement of jama by the 


Revenue Authorities in 1848, and asks the. 


Court to make an inference in his favour. 
Both the Courts below, have found against 
him. 'The question whether the landlord 
has succeeded in proving the necessary con- 
ditions is primarily a question of fact. But 
it is contended that the conditions of the 
tenancy in these cases are to be inferred from 
other facts and circumstances and this infer- 
ence is an inference of law. Assuming this to 
be so, we are unable to accept the contention 
that the conelusion arrived at by the Courts 
below on this question is erroneous. This 
conclusion is assailed on two grounds, 
first, that the dowls-do not show Permanent 


Settlement of rent and second, that the 


proceedings which terminated in the assess- 
menfof rent in 1848 establish the plaintiff's 
case. In the course of the argument 
addressed to us we were led through the 
greater part of the important documents on 
the record, Even if we accept the first 
ground as correct, that would only’ be 
negative evidence and would not establish 
. the case plaintiff bas to make out. The 
dowls, however, in our opinion do not help 
the plaintiff i in any way. One of the dowls 











taken as typical, was placed before us. ‘The 
entries run thus :— 
. Gujasta jama a Rs. 48—2 
, Akhrajat (expenses)... . Rs. 10—0 
Total Rs. 58—2B.F. 
I za fa (increase of . Rs. 3—10 
augmentation). a 
e i. Ra. pa 


(I3 MT. A. 2A8atp. 205: 130V. R (P. C) 11:4 B. 
v, R.'(P. O) 8; 2 Suth. eP. ON. 203; 2 Sor," Bead 
, 524; 20 E. R. 544. - 

i . 


‘the rent was variable. 


-on the tenant to 
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It is argued from. the entry of izafa that 
It 1s: by no means 
clear that the rent was increased at the date 
of the dowi or whether the increase was, at 
some previous time, but even if the rent 
was increased on that date, it being previous 
to the Permanent Settlement this increase 
is-of no consequence. On the other hand 
at the-top of the ‘column giving the figures 
the words “mokarrari sicca" appear. The 
respondents contend that this shows that 
the rent was fixed, instead of being vari- 
able. -The dowls, therefore, cannot be said 
to lead to any inference i in plaintiff s favour. 
We shall next deal with the effect of the 
assessment in 1848. It appears to us on a 
review of the proceedings that the fact that 
the tenures were mokarrari was never ques- : 
tioned. In more than one place in the 
correspondence ofthe: Revenue Authorities 
they were so deseribed and the whole 
trouble was due to the areas not being 
mentioned in the dowls.: The Revenue 
Officers were doubtful about their right to 
assess the jama and expected to lose the 
appeal in the Sadar Dewany Adalat, It 
was, however, decreed on a ground not 
taken by the Revenue Offieers that the 
Civil.Oóurts had no jurisdiction in the 
matter. The talukddrs have never accept- 
ed the assessment, and, as has been stated 
before,: they: deprived themselves of a sub- 


. stantial advantage in not accepting it: 


Their submission to the assessment appears 
to be due to compulsion. No inference, 
therefore, can be drawn in favour of the 
landlord as to the conditions of the tenancy 
by reason of this assessment. Moreover, it ` 
should be observed that the Special J udge: 


finds that if there was increase in any case 


it was for increase of area, and there are 
materials on the record from which such 
a conclusion may be drawn. The case of 
Bamapada Roy v. Midnapore Zemindary 
Co. (2) was relied on in support'of the pro- 
‘position that the fact that the rent, was 
once altered shows tHat it was not fixed. 
That case is quite different from the pre-. 
sent. - There the tenancy was created 
in 1817. and the burden of: proof was 
‘establish thate' the 
rent was fixed. There was no direct evi- 
dence but the Court was asked to make an 


‘inference-in favour ‘of the tenant from 


certaim circumstances. . It was found that 
the rent was- once: enhanced and the © en- 


(2) 16 Ind, Gas: 376516-0. Ls J: 322. 
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hanced.rent wag. paid. without -protest. On 
these circumstances it was -held that, this 
enhapcement-negatived the inference as. to 


‘the-fixity-of rent. Tri is quite clear that all the. 


‘grounds.of that decision are-different from 

. ‘the facts of the. present case. For these 
‘reasons in our judgment this contention of 
‘the appellant fails. Our decision on this 
question is sufficient for the disposal of 
‘the appeals. -But as the. other. question 
‘raised was also fully argued we think we 
should record: our opinion.on it. 

“It is urged that when, the zemindari 
was-confiscated it was held-by the Govern- 
ment on -behalf of heirs of. Muhammad’ 
Aldi. “Bhis also is ‘a question of fact and 
has been found .against the appellant, 
“ Reliance has been placed by. the. appellant 
on the. observations of the Privy Council 
in the.ease of Baboo Beer Pertab- Sahee v. 
Rajender Pertab Sahee. (3).. Those obger- 
vations, however, cannot affect the status-of 


the talukdars in this ease, as they were 


not made with reference to` the rights of 
any third. parties that might. have ‘grown 
during ihe period the Government was in 
possession of the: property, but only with 
regard to the nature of the right conferred 
by. Government when the property was 
restored, and: cannot be applied to the 
present; question. There is ample evidence 
Gn; the. record: in support of the finding 
that Government held the.estate. for ‘itself. 
The malikana paid for some time to- the 
heirs. of the rebel was discontinued as paid 
. by. mistake and the. Government applied 
‘the: revenue for ite own purposes for, a 

"considerable number of years. “There. are 
also, expressions in: the correspondence of 


the. officials-which show that Government’ 


'did..not. hold the:;property on behalf of 
any. person.’ : Rule 485 of the Bengal Survey 
and Settlement: Manual, 1917, relied on by . 


the.appellant does not seem to be in point. ' 


If, the. Manual of 1917 may be referred to, 
the appropriate rule:  peems to ` be Rule 47. 3. 
, Para, E, which runs thus:- The proprietary 
‘right, vestsin the. Government in the case 
of the. following -lands......... (3). Lands , for- 
feiteg to. Government for ‘certain offences 
againsé the state.” . There is, therefore, 
evidence.on which the Special J udge was 
- entitled to hold that the heirs of Muham- 
mad Ali had no interest. in the estate, be- 
. fore the grant in 1869, which was af act 


(3)-12 M. I. A. lat pp. : 85, 2 OW. RPO 15:; 
.Buth P. 0. J..114.; 2 Bar. P, O, J iud HEU 
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of the Sovereign Authority as a matter 
of. grate and favour. The taluks were 


-formed long before the  zemindari -and 
they- were deseribed as Decennial or Dovel 


taluks in:the official correspondence. These 


Qtálukdars would, therefore, come within the 


description: of talukdars in the 3rd clause 
9 of Regulation .VIII of 1793 
which was not repealed when the zemin- 
dari was created: The rent of these taluks, 
therefore, cannot be enhanced: H emanta 
Both the 
grounds, urged on behalf of the appellant, 
therefore, fail ‘and’ the appeals must be 


„dismissed. 


We may mention that two judginents of 
this Court were brought to our notice in 
which the result was different with regard 
to some other taluks within this zemindari, 
Those cases also came up on second appeal 
and depended mainly upon the findings 
of fact arrived dt by the lower Appellate 
Court:in those cases, We have considered 
the judgments carefully: and we do not 
think that.any question of law ha8 been 
decided in either of- those: cases which is 
applieable to the facts found by the lower 
Appellate Court in the appeals before us. 


The -respondents wil be entitled to their 


costs in those cases in which they have 
appeared. The hearing-fee is assessed at 
ue ene mohurs in each case. 


Appeals dismissed. 
d ET A. 131; 22 O. 214 ; 6 Sar. P. C. 5.473; 11 Ind. 


. Dec. (N.s. 
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LAHORE HIGH. COURT. 

. SECOND Civin APPEAL No. 1287 or 1921. 
April .17, 1924. 
"Present:—Mr. J ustice: Scott-Smith and 
Mr. Justice Fforde, 

ACHHRU MAL--PLAINTIFF—À PPRLLANT 

ver TSUS: 
MAULA BAKHSH AND oTHERS—DEFEND- 
ANTS— RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), ss 
2(8), 15— Trees; whether land—Sale of standing trees 
to be cut within certain number of years, validity 
0 

LT. are.not land mi the mesning of thé defini- 
tion contained in sub-$. (3) of s.2 «f the Punjab — 
Alienation of ‘Land: Act@ [p.91, col. 1.] 

Amir ‘Khan v. Lahori Mal, 56 Ind. Cas. 638 ; 108 P) 
R. 1919, Rulia Ram v. Sultan Khan, 54 Eu. Gas. 33 ; 
108 P.R. 1919 note dissented from; 


90. 


AOHHRU MAL v, MAULA BAKHSH, 


Dhani Das v. Aya Ram, 15 P. R. 1892 (F. B), Yaru 


v. Adil, 40 P. R 1893, Nur Muhammad v. Tiloka Mal, 
14P. R. 1905; 130 P. L. R. 1904; 6 P. W. R. 1905, 


referfed to. 
- *Wali Muhammad v. Mariam Bi, 52P. R. 1906; 102 
Land Act 


P.L. R. 1906; 80 P. W. R. 1906, distinguished. 
Section 15 of the Punjab Alienation of 
has no applicatfon to: an agreement whereby an agri- 
eulturist sells trees standing on his land with a 
stipulation that the purchaser may cut them at any 
time within acertain numberof years. The section 
would apply only to a case where an agriculturist 
sells not standing trees or standing crops, but trees or 
crops which might be produced on the land for a 
period of more than one year. [p, 91, col. 1.] l 
Second appeal from a decree of the 


Additional District Judge, Jullundur, 


dated the 22nd February 1921, affirming: 


. that of the Munsif, Second Class, Phillaur, 
District Jullundur, dated the 9th August 
1920. i 

Mr. Jagan Nath, for the Appellant. 

Mr. M. Obedullah, for the Respondents. 

JUDGMENT.—Iyn the suit, out of 
whieh the present second appeal arises 
the- plaintiff asked for a perpetual in- 
junction to issue to the defendants- 
respondents to restrain them from pre- 
venting him from cutting and removing 
certain trees from their land which were 
sold to him under a deed of sale dated the 
lst February 1906. The deed stipulated 
that the vendee would be entitled to cut 
and remove the trees within a period of 
ten years and the suit was brought on the 
allegation that four years previously the de- 
fendants had prevented the plaintiff from 


cutting them and that eight months prior 


to sutt they had cut four trees out of those 
sold valued at Rs. 70 which sum was claim- 
ed in addition to the injunction. The 
Courts below have concurred in dismissing 
the suit on the ground that the trees grow- 
ing on agricultural land are land within 
the meaning of the expression as defined 
ins. 2 (3) of the Punjab Alienation of 
Land Act, and that, therefore, their sale 
to the plaintiff was unlawful having regard 
to the provisions of that Act. 

The pfaintiff filed a second appeal to 
this Court which came before Chevis, J., 
who was of opinion that the onus lay on. the 
defendants of proving that the Alienation 
» Act prohibited the sale of the trees and 
not on the plaintiff to prove that the Act 
permitted the sale, but having regarg to the 
fact that in tke case of Amir 
Lahori Mal (b), Wilgerfórce, J., held tha& 


standing trees were inchfded in the.defini-: 


` (1) 58 Intl, Cas, 638; 108. P, Ri 1919, 


han vo 


am 


‘tO 


- 
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tion of land, he referred the case for deci- 
sion to a Division Bench. . 

As pointed out by the referring. judge, 
Wilberforce, J.'s decision in Civil Revision 
No. 775 of 1918 |Rulia Ram v. Sultan Khan 
(2] whieh i8 printed as an appendix to 
Amir Khan v. Lahori Mal (1) proceeded 
on the ground that it did not appear to be 
the intention of the Legislature to exclude 
standing trees from the definition of land. 
The learned Judge admitted that the de- 
finition given in the Act was silent in regard. 
to trees, but was Of opinion that the defini- 


tion was by no means intendedto be exhaus- - 


tive. I agree with the referring Judge 
that it was for tlfe defendants to prove that 
the Act prohibited the sale of trees- on the. 
ground that they were land as defined there- 
in.’ The definition of land in the Punjab 
Tenancy Act is the same as that in the. 
Punjab Alienation of Land Act after ex- 
cluding cls. (b) to (f) as given in the 
latter Act. In Dhani Das v. Aya Ram (3), 
and Yaru v. Adil (4), it was held that trees 
were not land as defined in, the Punjab 
Tenancy Act, and, therefore, those decisions 
are in'point in the present case. In Nur’: 
Muhammad v. Tiloka Mal (5), it was held 
that & proprietor's share, of standing crops- 
partly eut and partly standing did not 
come within either cl. (b) or cl. (d) of: 
the definition in s. sub-s. 3, of the 
Punjab Alienation of Land Act, the Judge 
being of opinion that those clauses did 
not refer to things material such as 
crops, but referred to incorporeal rights. 
Wali Muhammad v. Mariam Bi (6) which 
was referred to by Wilberforce, J., in Amir’. 
Khan v. Lahori Mal (1) has no direct bear- 
ing on the present case. All that was held 
there was that in the case of an occupancy 
tenant's rights in land, the rights in land. 
of such tenant must extend to the. trees ` 
on the land, . the trees being in this case 
identified with ande forming a portion 
of the land. The definition in the Punjab 


Alienation of Land Act was not considered e- 


in that case.  Coufisel for the respond- . 
ents. admits that none of the cls. (a) 
(f) in s. 2, sub-s. (3) applies to 
the present case. He urges that” trèes 
come within the first part of the defini- 


2 54 Ind. Cas. 38; 108 P. R. 1919 mote. 
(3) 1$ P. R. 1892 (F. BJ 

(4) 46 P. R. 1893. - 
9 14 P. R. 19005: 130 P. L. R. 1904; 6 P: W.R, - 


if 05. A ^ 
(6) 52 P. R. 1906; 102 P. L, R, 1900; 80 P. WR. 
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tion which is as follows:—'"The expres- 
sion ‘land’ means land which is not occupi- 
ed as the site of any building in a town or 
village and is occupied or let for agricul- 
tural purpqses or for purposes subservient 
to agriculture or for pasture." Now, as 
definition limits the expression. "land" t 


certain specified classes of land, and the 


word itself must .here be taken to mean 
land in the dietionary sense of the term, 
and in that sense certainly does not include 
trees. I would, therefore, hold that trees 
are not land as defined in the Act. 

The next point urged was that the sale 
of 1906 was an agreement to which s. 15 
of the^ Act applies. Th® -section is as 
follows :—‘“Every agreement whereby a 
member of an- agricultural tribe purports 
to alienate or charge the produce’ of his 
land or any part of, or share in, such pro- 
duce for more than one year shall not take 
effect for more. than one year from the 


date of the agreement.-unless the sanction. 


of .a Deputy Commissioner is given there- 
to, and shall, until such sanction is given 
or if such sanction is refused, take effect 
as if it had been made for one year."' In 
my opinion this section does not apply. 
-Under the sale-deed in question’ the actual 
produce standing on the land was sold and 
not any. future .produce; This section 
would apply to a case where an agricul- 
turist*sold all the -trees which might be 
produced in his land fora period of more 
_ than .one year, but cannot, I think, apply 
to an agreement whereby standing trees 
are sold with a stipulation that . the: pur- 
chasér may cut them at any time within ten 
years. 

There was a finding by the First Court 
that there. was no proof that the defendants 
cut any.trees. This finding was not con- 
tested in the grounds of appeal to the lower 


Appellate Court, nor is it referred to in 


the grounds of appeal. to this Court, nor 
have any arguments been addressed to us 
on the point: I would, therefore, give the 
-plaintiff a. decree for the perpetual in- 
junction which he seeks and would dismiss 
the rest of his suit. As the plaintiff has 
only. Partially succeeded and, in view of 
. his delay in suing, I would leave the 
parties to bear their own costs throughout. 
Z. K. SE accepted in ngi. 
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CALCUTTA HIGH COURT. 
. ORIGINAL Orvin Surv No. 906 oF p ; 
May 12,1924. 
Present;—Mr. Justice Page. o 
^ ADMINISTRATOR-GENERAL or 
BENGAL AND ANOTHER—PZAINTIFFS 
versus 


BALKISSEN MISSER AND OTHERS 


~-DEFENDANTS. 

Religious endowment—Dedication, effect of—Shebait, 
appointment of —Suit for possession, who can main- 
tain—Adverse possession—Time, whether runs against 
the idol—Wiil imposing conditins as to manner of 
appointment of executor—Appointment otherwise, 
whether valid. 

On the appointment of a shebait the right to 
sue for possession of the property with which the 
idol is endowed belongs io the shebaitand not to the 
idol. [p. 93, col. 2. 

J agadindra Nath Roy v. Hemanta Kumari Debi, 
32 0. 129; 31 I. A. 203, 8 C. W. N. 809; 6 Bom. Dn 
R. 765; 1 A. L: J. 585; 8 Sar. P. C. J. 698 (PO. 
followed. * 

Where adverse possegsion of the premises is 
proved, time will run against the idoleven where 


no inet has been appointed. [ibid.] 


modar Das v. Lakhan Das, 7 Ind. Cas. 240; 37 C. 
"B8. 37.1. A 147; 14 C. W. N. 889; 19 C.L. J. 110; 
(1910) M. W . N: 303; TA. L. J. 791; 8 M. L. T. 145; 
20 M. L. d. 624: 12 Bom. L. R. 632 (P. C.), referred to. 

A power well exercised in all other respects will 
be deemed to be an effective execution of the power, 
although the form in which the power has been 
exercised "has not conformed to the requisitions im- 
or giving the 
power. [p. 95, col 

Innes v. po 1851) 3 Mac. 2 G. 606 at p. 620; 
2] L. J. Ch. 190; 16 Jur. 21; 18 L. T. (o. s.) 129; 87 
R. R. 217; 42 E. R.. 393, followed. 

According to the law .as administered in British 
India property may be dedicated to religious pur- 
poses, e. g., to the worship or service ofa God ig such 
a manner that upon dedication the proprietary title 
to such property passes in its own entirety and in 
perpetuity tothe idol; and where there is dedication 
in this form the title to the property will vest in the 
idol without the necessity for the creation of a trust, 
or the intervention of a trustee. [p 95, cols. 1 & 2.] 

Manohar! Ganesh Tambekar v. Lakhmiram Govind- 
ram, 12 B. 247; 121nd. Jur. 387; 6 Ind. Dec. (N. 8) 
650, referred to. 

Messrs, F. S. R. Surita and Ameer Ali, 
for the Plaintiffs, 

Sir B. C. Mitter, Messrs. B. K. Ghose, M. N, 
Mitter, S. C. Mitter, Langford James, S. C. 
Bose, Satish Chandra Bose, N. N, Sir car, S. 
N. Banerjee (Sr.), K. C. Bose and R. 'N. 


Sircar, for the Defendants. 


J UDGMENT.—1n this case the defend- 
ants,’ in my, opinion, possess no merits, 
and deserve no sympathy. They possess 
no merits, because on thedate when the 
suit was instituted none of.them were 
clothed, with a vektigé of legal title to 
the premises in suit, which were originally 
known as 91-2, Cotton aer erwards 


"on 


o 


92 
as No, 55, Cotton. Street, and-now as No; 10, 
Hanumanji Lane, Calcutta: And they are 
entitled to no sympathy because, if they 
Had not admitted at the hearing that on 
the date when these proceedings were 
commenced they possessed no title -to the 
premises, and the circumstances under 
which the property. In the-premises pur- 
ported to have passed from the first .and 
second defendants to one Ashutosh Prama- 
nick, and subsequently tothe fourth defend- 
ant, had been subjected to scrutiny in 
Court, I have more than a shrewd suspicion 
that it would have become apparent that 
the defendants at all material. times were 
fully aware that none of them possessed 
any title or interest whatever in these 
premises. Moreover, itis clear that the 
Misser defendants were guilty of uttering 
deliberate falsehood; (7) in asserting in a 
written statement filed in December 1911 
in Suit No. 961 of 1911 that the said pre- 
mises were not dedicated to the idol Sham 
Sunderjee; (iz) in alleging. in a plaint 
filed in Suit No. 1217 of 1911 in the same 
month, “that they were, the owners and 
proprietors of the house and premises 
No. 10, Hanumanji Gully,in the town of 
Caleutta, which was a four-storeyed build- 
ing, and for upwards of a hundred years 
the plaintiffs and their predecessors-in- 
title had been in possession of the said 
premises in their own right;" -and (3) in 
stating in an affidavit sworn on 20th Octo- 
ber 1913 that “the premises béloriged to 
. them absolutely and for ever, and that the 

said premises were not affected by or with 
any trust, publie, religious or otherwise, 
 ofany sort or kind, and the said premises 
were their own absolute property." Fur- 
ther, it is clear from a letter written by 
thé Solicitors to the foürth defendant on 
the 23rd January 1917; that the fourth 
defendant, who purchased the said premi- 
ses at an auction-sale directed by. the 
Court in g-mortgage suit filed by Prama- 
nick against the Misser defendants, had 
been advised by Counsel that the Misser 
defendants had no title to, the premises, 
&nd yet, notwithstanding the advice given 
“to. him, that he was prepared ‘to čom- 
plete the purchase. It would: be interest- 
ing to ascertain the circumstances under 
which Pramanidk brought himself to accept 
the mortgage." It maw. bethat these matterd 
Will be further vegptilated. hereafter, af it 
is deemed advisable. to ‘take criminal pro- 
ceedings in respect. of these transactions, `. 

| M 
ee . 
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Sometime between 1842 and 1850 the 
premises in suit were- acquired by the 
executors of one Asuram Burmon, a Mindu 
merchant of Burrabazar, Calcutta, and, 
pursuant to directions contained in his 
Will, the premises were dedicated. to the 
worship and service of Sham ,Sunderjee. 


‘By reason of the manner in which the 


dedieation was effected the property in the 
said premises passed in its entirety to, 
and, until:this suit was instituted, remain- 
ed vested in .the. God Sham Sunderjee. 
in May 1917 the plaintiff, the Administrator- 
General of Bengal, as administrator de 
bonis non of theestate of Asuram Burmon, 
and the Official Assignee as trustee of the 
funds appertaining to the said’ estate, 
were informed (as the fact was) that--the 
Misser defendants in 1911 had succeeded 
in persuading the authorities to’ enter 
their names as the owners and: occupiers 
of the premises in suit in the assess- 
ment book of the Records Department of 
the Corporation of Calcutta. It further 
transpired that in May 1912.the said 
defendants had mortgaged the premises 
to Pramanick for Rs. 8,000; that on the 
27th June 1913, inasmuch as no part 


‘of the sum left had been re-paid by the 


mortgagors as provided under the said 
mortgage-deed, the mortgagee had filed 
a suit for sale of the said premises ; that 
on the 22nd December 1914 a decreé absolute 
for- sale had been passed ; and that the 
premises ultimately had been sold on, the 
18th November 1916 to the fourth defend- 
ant pursuant to the said décree for. the 
sum of Rs. 25,000.: The mortgage-debt 
amounted to Rs. 9,903-2-4. On the 3rd 
April 1917 a sum of Rs. 5,000- was paid 
by the auction-purcháser to the Misser 
defendants, and. the residue of the pur- 
chase price was paid into Court. In these 
circumstances on the 3rd August 1917 the 
plaintiffs filed the ptesent suit, inier alia, 


‘for. a declaration. that the premises in 


question formed part of the estate , of 
Asuram Burmon, and that the plaintiff, - 


tthe Administrator-General, was , entitled 
-as administrator de bonis: non of Agitram 
:Burmon's estate to-possession thereof; that 
-the indenture of mortgage of l4th May 


1912 was void and inoperative; that the sale 
of the premises to Ashutosh Pramanick 
was invalid and inoperative, and that the 
fourth defendant under the auotion-sale 
acquired no right. or interest therein. The 
plaintiffs also sought “an. order that the 


am tu Me z: 
[810.194] - 
fourth: defendant. Should be ordered to 
deliver up possession. of the said premises 
to the Administrator-General, and asked 
for incideiital relief. . 
. Now, aljhough for sometime pr ior to 


the date .when the présent suit was in- 


stituted, tlie Misser defendants,—and sincé 
“May 1917. the fourth defendant-—had. been 
in actual possession of the said premises, 
I find that none of them had any title or 
interest therein, and that, at any rate up 
till the year 1911 when the Misser defend- 
ants procured the mutation. of names in 
the Corporation assessment “book, “such 
possession was not adverse to the right 
and title of the person iff whom the legal 
title to -the. premises was vested, 
whether such person was the idol Sham 
Sunderjee, or the plaintiffs. Until 1911 
the Misser. defendants occupied the said 
premises 'as de facto, not de jure shebaits 
of: the idol, and not otherwise. The fourth. 
defendant, however, admittedly was in 
possession of the premises: on the date 
when ‘these proceedings were commenced, 
and the plaintiffs | are not entitled to . suc- 
ceed in this suit, merely, because they have. 
satisfied me that. the’ defendants would 
not have been justified i in retaining posses- 
sion of the premises after the person 
legally entitled thereto. had demanded de- 
livery of possession. . For in a suitframed. 
as this ‘suit- is, in ejectment, the plaintiffs 
must rely, upon, the Strength of their own 
title, and cannot succeed ‘unless they prove 
that the legal: title to the premises is 
vested ` in them, and that they have been 
in possession of the premises, and have 
. been “ousted: therefrom within' 12 years. 
before the present suit was filed. 

I took time to consider what my judg-. ` 
ment should be in this case because I 
' was anxious fully to investigate the authori- 
ties material to the matters in contro- 
versy, and I am satisfied that at the date 
when , the. present-proceedings were launch- 
-eed—-L express nó opinion as-.to what would 
be the result, of any” suit which might’ 
hereafter be instituted,—no defence to a- 
suit, apply” framed, , 
ants: from possession of the said premises, 
would have. been available or:open.to the. 
_defendants or any of them who might have. 


been in possession, if instituted on behalf- 


of the idol by & ' shebait or, as I appre- 

hend, in the nàme ofthe idol itself [vide : 

Jodhi Rai v. Basdeo Parshad (1), Pramada 
(1) 11 Ind. Cas. 47; 33 A: 735; 8 A: Yi. J.. 817, l 


se , t 


— 


to eject. the defend-. 
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Nath Ray v. Poorna Chandra Ray (2), 
Jagadindra Nath Roy v. Hemanta Kumari 
Debi (3), Damodar Das v. Lakhan Das (4)]. In 
Jagadindra’s case (3) the Judicial Committée 
of the Privy Council expressed the opinion 
that on the appointment of a shebait the 
right tosue for possession of the property 
with which the idol was endowed belong- 
ed to the sheba:it and not to the idol. 
" Assuming religious dedication to have been 
of the strictest character, it still remains 
that the possession and management of 
the dedicated property belonged to the 
shebait. And this carries with it the right 
to bring whatever suits are necessary for 
the protection of property. Every such 
right of suit is vested in the shebait, 
not in the idol" (per Sir Arthur Wilson, 
page 210). The law.must now be taken 
to be that laid down in Jagadindra's case 
(3), although I confese that I feel somewhat 
perplexed to find that the right to sue for 
possession is divorced from the proprietary 
right to the property which is vested in the 
idol. In such cases where adverse posses- 
sion of the premises is proved, does time 
under. the ‘Statute of Limitation run only 
against the shebait, or against the idol as 
well, notwithstanding: that the right to 
sue for possession is vested solely | in the 
shebait? I think, however, that'Jagadindra's 
case (3) must be read in the light of the lator 
décision in Damodar Das v. Lakhan Das (4), 
where it was held that adverse possession 
affects the right and interest of the idą}, as 
well as the right. and interest of the shebait, 
and, in my opinion, where adverse posses- 
sion is proved, time will also run against 
the idol even in circumstances such as 
those obtaining in the present case where 
no shebait has been appointed. But is it 
not. permissible im ‘cases where a shebait 
has not been appointed to. filé a suit for 
possession in the name of the idol? I 
think that it is, although no doubt the 
Court will appoint some person te act as 
agent-ad litem for the idol. It would, I 
imagine, sound astrange doctrine in the 
ears and the heart of a Hindu that a 
public company which has neither mind 
nor morals, sense or sénsibility, is & juris- 


, Q3 o. 991 at p. 698; 12 0. W. N.550; 7 C. L, 
K 3 O*199; 31 E A. 983; -8 C. W. N, 809; 6 Bom. 


Ber. C. J. 698 (P. C.). 
(4) 7 Inds Cas. 240; 37 37 L A. 147; 14 C, 
WM 889; 12 OL J. 1010 (191) ML W. N. 303; 7 


A. L. J. 791; 8 M, L. T. 145; oe Pedele Don; 


LR. 632 (P. ©.) . 
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tie entity déemed fit to promote or defend 
proceedings in its own name, while a God, 
whose tabernacle the image is, although 
a juristie entity capable of being endowed 
with the title to property both moveable 
- and immoveable, is regarded in law as unfit 
to institute or defend suits in its own 
name. In my opinion, the defendants 
would have been unable to resist a claim 
for possession if the present suit had been 
instituted in the nameof the thakur. The 
. same result would have followed if the 
suit had been brought by the Advocate- 
General, or by any one or more pérsons 
who were,—or indeed might be,—worship- 
pers at theshrineof the God whose image 
was set up in the said premises,- or by 
any other person interested in the mainten- 
ance of the religious observances to be 
carried on therein. Whether the plaintiffs 
or either of them, who represented the 
estate of Asuram Burmon, and were under 
an obligation to repair the fabric of the 
.temple, and to supply funds in aid of 
the acts of worship to be performed and 
celebrated therein, were persons possessed 
of a sufficient interest to maintain the 
present suit, is a question which involves 
the consideration of an, interesting pro- 
blem (vide Manohar Ganesh Tambikar v. 
Lakhmiram Govindram (5) and ss. 5 and 
14 of the Religious Endowment Act (XX 
of 1863). But it is one upon which, in 
the circumstances of this case, I am 
relieved from embarking, because the 
plaintiffs have refrained from applying so 
to amend the claim as to entitle them 
to raise in these proceedings any of the 
issues which I have indicated above. No 
amendment to alter the frame of the 
suit or to raise a fresh issue or for any 
other purpose has been sought, and the 
plaintiffs have deliberately elected to stand 
or fall upon the result of this issue, viz., 
whether the legal title to the said premises 
was vesjed in them or in either of them 
on the date when the present suit was 
filed. The determination of this issue 
-depends upon the terms and conditions 
of the founder’s Will in pursuance of which 
the premises were dedicated as a temple, 
and the image of Sham Sunderjeeset up 


^ 


therein. . ° 


The material pagsagés of Asuram Bur- 


e mon's Will executed off the 9th Kebrüary 
' 1842 are asfollows'— ; 


(5) 12 B. 247; 12]Ind. Jur. 387; 6 Ind, Dec. (x. s.) 050. 
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"I further will and'direet that my said 
executors do lay out &nd expend out of 
my estate a sum of Company's Rs.*5,000 
ih the erection and building of a temple 
in the City of Calcutta  near«the banks 
of the river Hooghly, and in placing an 
idol therein, such idol to be in the dis- 
cretion of my executors. I further will 
and direct that my, said executors do lay 
out and invest the sum of Company’s 
Rs. 2,000 out of my estate in the purchase 
of a garden with a tank and fruit trees 
thereon in the name of Luchmeeputty 
Babos, Juggul Doss Baboo, Poorsottam 
Doss Baboo and Hurry Deb Set, all of 
Burrabazar in Calcutta, merchants, or in 
the names of the survivor or survivors 
of them, and I hereby declare that the 


“same or the survivor or survivors of them 


or other the trustee or trustees to be 
appoined as hereinafter mentioned, shall 
stand...... and be possessed of and in the 
said garden and premises on trust that 
they expend and lay out the rents, profits 
and produce thereof in the wordship of the 
said last mentioned idol, and in keeping 
the said last mentioned temple in repair .” 
After appointing ‘the above mentioned 
persons executors and trustees of the Will 
the testator proceeds :— . 
“ Tt shall be lawful to and for the surviv- 
ing or continuing or other trustee or 
trustees of the said trust premises for 
the time being or in case there shall 
be no . continuing trustee then for 
the retiring trustees or trustee of their or 
his own proper authority by any writing or 
writings under their, his or her hands and’ 
seals or hand and seal to nominate, substi- 
tute and appoint any other person or persons 


‘to be atrustee or trustees in the stead or 


place of him or them so dying or desiring ` 
to be discharged or refusing or declining to ` 
act or becoming incapable of acting ^as 
aforesaid.” a a Ns 

After the death of Asuram Burmon, the 
executors, in pursuance of the directions ' 
in his Will contained’ purchased the’ pre- 
misesin suit and erected therein an image 
of Sham Sunderjee. In the Will of Prtrsot- 
tom Das, who was the surviving executor 
and trustee under the Will of Asuram Bur- 
mon, and which bore date the 21st March 
1850,4t was provided that— 

“Whereas I am now sole surviving exe- 
cutor of the last Will and testament of Asu- . 
ram Burmon and being desirous cf provid- . 
ing forthe proper administration of the 


© 
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Same after my. death, I am desirdus of 
placing the seid estate .in the hands of 


the Administrator-General for the time. 


being, I do, therefore, hereby. nominate and 
appoint Maurice Fitegerald Sands, Esquire, 
the Administrator-General.for the time 
being, and his successors in the said office 
to be my executor, so faronly, however, as 
to enable him to represent and administer 
the estate of the said Asuram Burmon, not 
tobe my generalexecutoror to have the 
administration of my-own estate, and I.do 
hereby in pursuance of the general direc- 
tions .contained in the said Will appoint 
Gocul Babu of Burrabazar to be Manager of 
the Temple erected from the funds of the 


said estate and to receive and expend sums — 


set aside and provided for the worship .of 
Sham Sunderjee from and under the direc- 


tions of the Administrator-General for the ` 


time being.” . _ 

The testator then proceeded to give direc- 
tions as to the sums which were tobe ex- 
 pended annually in the service -and wor- 
ship of Sham Sunderjee. - 

It was contended by Counsel on ~ behalf 


ment of the Administrator-General as execu- 
tor and trustee to carry out. the directions 
of the Will of Asurany Burmon by Pursottam 
Das, not being under Pursottam's hands 
and seals, was inoperative as a valid ap- 
pointment under the Will. . In my opinion, 
the appointment was a valid one, and I find 
that Lord Truro, Lord Chancellor, in Innes 
v. Sayer. (0) observed “ thát it ought to be 
considered. as established by judicial de- 


cision, that a power well exercised in all 


other respects will be deemed to be an effect- 
ive exécution of the power, although the 
form in which the power has been exercised 
has not conforméd to the requisitions impos- 
ed by the instrument creating or given the 
power." -as ,° P n 


On the 20th May 1850 the Administrator- 
General of Bengal was appointed adminis- 
ttator de bonis non, with the Will and codi- 


cil annexed,of the unadminisfered goods: 


and effects of the estate of Asuram Burmon, 
and on the.29th March 1906 the Adminis- 


trator-General of Bengal assigned to the . 


Offieial Trustee the fundsof the estate of 
Asuram Brumon then in his hands. 
according to the law as administered ‘in 


(8) (1851) 3 Mae; & G. 008 at p. 620; 21 L. J. Ch. 
190, 16 Jur, 21; 8 L. T. (0.8) 129; 87 R. R. 207; 42 E 


et 


since the’ death of Pursottamdas. 


Now - 


British India property may be dedidfited to 
religious purposes, e. g, to the worship 
or service of a God in such a menner that, 
upon dedication the proprietéry title to 
such property passes itsown entirety and 
in prepetuity to the idol; and were there is 
dedication in this form the title to the pro- 
perty will vest in the idol without the 
necessity for the creation of a trust, or the 
intervention’. of a trustee : vide Manohar's 
case (5), The dedication, however, may be in 
a form in which the property is vested in a 
trustee who, pursuant to the provisions of the 
trust, is underan obligation to administer 


. the property wholly for religious purposes; 


or again, the property may be transferred 
in beneficial ownership to secular persons 


subject to a charge. thereon for religious 


purposes. Examples of the various forms 
of endowment may be found in Sonatun 
Bysack v. Sreemutty Juggutsoondree Dossee, 
(7), Manohar's case (5), Jagadindra Nah Roy’s 
case (3) and Jadu Nath Singh v. Sita kam] 
(8. In my opinion, the intention of the 
founder, and the effect of the provisions of his 


“Will, was that the premises in suit were to 
of the fourth defendant that the appoint- — 


be. dedicated in the strictest form and upon 


` acquisition’ of the same by his executors the 


proprietary right therein passed absolutely 
and for ever to the God Sham Sunderjee, 
Not only are the terms of the Will in respect 
of this matter precise and clear, but itis to 
be observed that. whereas the executors are 
directed to effect the purchase of the garden 
and tank and premises. in connectipr 
therewith in the name of-the executors 
and trustees: of the Will, no such direction 
is made in respect of the acquisition of the 
premises dedicated to Sham Sunderjee. I 


have formed a clear opinion that neither 


at the date when the suit was filed, nor at. 
any. other time, was the property in the: 
premises in suit vested in the plaintiffs or’ 
in eitherof them. I find support for the: 
conclusion at which-I have arrived im 
the course which has consistentlye been 
adopted by the several” Administrators- 
General for the time pele ce 2 

ri ears which has elapsec 
period of over 60 y e P im 
No, 934 of 1864 Charles Swinton Hall, Ad- 
ministrator-General of Bengal for the time 


® . . . t r - 
(7) 8 M. L.A. 66; 2 Suth. P. C. J. 37;1 Sar. P. ©. J. 


/ 49 E. R. 455. 
Tn o Ind. Cas. 225; 39 A$ 553; 441. A. 187; 21 C. 
WW. 95322 M. L. T. 52; 20 0.09200; 19 Bom. L. R. 
687: (1917) M. W.N, 605; 28 C. DL. J. 30954 O; Ld, 
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being, who was impleaded as defendant in 

that suit, filed a written statement, para- 
raph 8 of which runs as follows :— 
“Upon my succeeding to the office of 


Administrator-General in March 1855 cer- > 


- tain property: consisting of houses and 
Government securities were made over to 
me as being the estate of the said Asuram 
Burmon, and the. estate. now in my hands 


consists of two houses in Cotton Street, Cal- - 


cutta, Government securities for Rs. 9,300, 
and a small cash balance, and thereafter-the 
plaintiff has received since May 1856, and 


still continues to receive, a monthly allow-: 
ance of Rs. 25 for the. performance of the- 


idol directed in the Will.” 


The executors.of Asuram Burmon’s Will - 


after his death, purchased three premises in 
Cotton Street, which were afterwards known 
as Nos. 53, 54.and- 55, Cotton. Street, and 
the two houses referred to by the Ad- 
ministrator-General in : 1864 were Nos. 53 


and 54. No. 55, Cotton Street, is the name- 


under which the premises in suit was - after- 
wards.known, and which, as I have. said, 


was dedicated in the strictest form to the: 
On the 18th June 


: idol Sham Sunderjee. 
^ 1866 a decree was passed by Mr. Justice 
Macpherson in that suit, and in.that decree 
it is “ declared that the property of Asu- 


ram. Burmon deceased subject. to the religi- ' 


ous charitable trusts -mentioned in his Will 


and now:.in the hands. of the defendants. 
of. Government securities . for.. 
- . Rs.98,400 and Rs. - 356-5-2/ in. cash, and of 


consists. 


the two houses situate in . Cotton Street, 
Burrabazar, in the town of Caleutta, num- 
bered respectively 51-1 and 51-2, afterwards 


Nos..53 and 54, Cotton Street, . and that the. 


premises No. 51-3 (which are the premises in 


suit) situate in the same street, is a temple. 
which was built out of funds belonging.to the. 
estate of the same Asuram, and it is.order-. 


ed.and decreed. that the said. estate. be 
held by the said defendant as heretofore, 
subjecteto the trusts of the Will of the said: 
Asuram Burmon,órsuch of them as are 
now subsisting. and. capable of taking 
effect.” ee S 

"The decree then makes provision for 
certain sums to be paid by the Adminis- 
trator-General for.the service and upkeep 
of the temple in the premises in suit. In Suit. 
No. 161 of 1891, in which the Administratgr- 
General of Bengal às administrator de bonis 
non.of the.estate of Asuram Burmdn, was 
made a party, in paragraph 3 of the plaint 
it was alleged, inter alia, that the executors 


ee . 
a 
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ofthe said Will “erected a temple at 51-3; ` 


Cotton Streetin the town of ‘Calcutta, on 
the banks of the river Hooghly; and 
placed therein an idol named Sham Sun- 
derjee, and that the same contihued-to be 


in possession of the said temple,- gardens ~ 


and Government securities until their res- 
péctive deaths.” In paragraph 12 of the 


plaint it is alleged that the temple and: 
securities set out in the Schedule to the. 
plaint “are now in the possession of the. 


defendant, Administrator-General and. that. 


there is no trustee. for the purpose of carry- 
ing out the trusts of the Will.” 


immoveable property is then stated to 
consist.of a three-storeyed tenanted house, 


53, Cotton Street, a three-storeyed tenanted: 
house, No. 54, and a house No. 55, Cotton. 


Street, Thakürbaree. The Administrator- 


On refer- 
ence to Schedule A, it is found that the. 


. 
Lol 


General for the time being Mr. Broughton, ` 


filed a written statement in that.suit, im 


paragraph 2 of which he alleged that “he . 
is informed and believes the. garden. at: 


Manicktolla mentioned in paragraph 4 of 


the plaint was sold. in 1850 for a sum of. 


Rs. 2,600, but he has no knowledge. -of the.. 


existence of the temple mentioned in para--. 


graph 3,nor is the same in his possession." . 


In paragraph 3, he proceeded- to assert- 


that “in reference to the 12th paragraph of. 


the plaint he isin possession of the . pro~ 
perties set. out in the Schedule attach-.. 
including the temple No. 54. 
I find as-a. 


ed hereto 
mentioned in paragraph 12.” 


fact that No. 54, Cotton Street, was-in part. 
used:as a Thakurbaree, and in part was let“ 


out to tenants, ‘but Nos. 54 and 53, Cotton. . 
Street, which. were subsequently sold. by. 


the administrator of the estate.of - Asuram,.: 


are not the premises in.suit, which: are. 


No. 55. Reference may be made in-this con- 


nection also to the: decree in thesaid suit,’ 


which was passed on 16th July 1894. 
In 1903. a further. suit was . brought in 


. respect of.the-premises in question; No. 233- 
of. 1903, against My.. Grey: Adininistrator-".. 
General for the.time being. The defend- 
ant filed a written statement in paras. 
graph 5 of which he states that “the «efend-.- 
ant does not know whether:the premises. + 
‘described in paragraph 1 of the -plaint.m : 
this suit as No. 55-1, Cotton Street, are the." 
. Sam? premises, as No. 55, Cotton Street, above ~- 


mentioned; the defendant is not now and 


* 
^ 

^ 

$ 


never has been, and so far as he is aware; 


none of his predecessors in the -office iof 
: Administrator-General of Bengal, has ever: 


™ 


84 1. O. 1924] 


. been in posséssion - of the said- premises, 
,99, Cotton Street, but thesame have always 
been in possession either of some person 
duly appointed a trustee under the said 
Will of the said testator or of some 
"person aeting as a  shebait. of the said 
idol, and defendant submits that this 
suit cannot succeed without either such 
a trustee or shebait being a party to 
his suit,” and in the decree of the 8th 
July 1904 I find that it is stated that the 
-defendant, the Administrator-General of 
Bengal, stated by his Counsel that he did 
not lay any claim to the property in suit. 
Lastly, on_referring to the Deed of Assign- 
‘ment by the Administrator-General to the 
Official Trustee of the 29th March 1906, 
“to which I have already .adverted, I find 
‘that the assets which came into the hands 
‘of the Administrator-General as adminis- 
trator de bonis nom ofthe estate of Asuram 
, consisted of the premises No. 53 and 54, 
Cotton Street, in the town of Calcutta, and 
"Government securities of the nominal par 
"value of Rs. 5,229-1-11 im cash, which in- 
“cluded the sale proceeds of certain pro- 
‘perty knownas Manicktolla Garden."  . 
' It appears, therefore, that throughout the 
long périod during Which the Aministrator- 
.General have been in possession of the es- 
tate of Asuram, each Administrator-General 
has consistently stated that 55, Cotton 
Street did not in his time form, and so far 
‘as he knew, had never for med part of the 
‘estate of Asuram. I am not unmindful 
that in the Corporation..assessment book 
‘during the years 1866-76, the recorded 
owner of the premises is the Administrator- 
‘General, but it is to be observed that it was 
‘recognised at the outset that 55, Cotton 
Street, were premises exempted from taxa- 
` ‘tion as being used solely for religious pur- 
poses. From 1882 to 1900 no name is re- 
‘corded in the assessment book as that of 
‘the owner of the premises in suit. In 1900 
the owner is stated to* be the Thakur Sham 
‘Sunderjee, and it is enly in 1911, in the cir- 
‘eumstances.to which I have alluded, that I 
find that there is a nfutation of names, and 
` “for the first time. the Misser defendants’ 
names appéar as owners of the said property. 
l attach little importance to the entries in 
‘the assessment book, by reason of the facts 
which I have stated, and I.have no doubt 
that the reason why the name of the Ad- 
ministrator- General appeared at any time 
in the. assessment book, was that the author- 
ities were anxious to have on the record 


1 T 
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premises at any time. 
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. the name of some person to whom "they 


could haverecoursein case it was. necessary 
thata publie imposition. should be met. 
Evidence was also adduced before me,to 
show: that from time to time persons had 
addressed the Administrator-General as 
the owner of the premises in ‘suit, but it is 
not unnatural that such persons should, 
have done so, because they. were either the 
shebaits de jure or de facto for the time being 
who were seeking to obtain their remune- 
ration from the  Administrator- General 
under the terms of Asuram's Will, or they 
were persons who were looking to him for 
funds to protect the property from encroach- 
Such evidenee, in my opinion, 
carries little weight in so far as it is cited 


before me for the purpose of influencing my 


mind in the consideration of the question as 
to whether or not the premises in suit were 


‘vested in the plaintiffs or either of them. I 


hold that the plaintiffs have failed to make 


out that the premises in suit were vested in 


them or.that they were in possession of the 
The plaintiffs, there- 
fore, fail to make out their claim. The 
suit, in my opinion, is not maintainable, and 
must be dism issed, 

So far as the costs are. concerned, in my 
Opinion, it was advisable, if not necessary, 


that the Administrator-General should have 


brought upon the record all the defendants, 
and, in my opinion, although he has failed 
on .a technical ground owing to the con- 
stitutionof the suit, he, acting not unreason- 


-ably, was induced’ to launch these preceed- 


ings by reason of the unwarrantable conduct 
of the defendants in purporting to dispose 
ofthe premises in suit for which there was 
no justification whatever. There will be 


judgment for the defendants without costs. 


The costs of the Administrator-Geneial will 
be defrayed out of the estate as between solia 
citor and client. 


K. S. D. Suit dismissed, 


: padhya, 
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. RSIONER'S COURT. 
First CIVIL APPEAL No. 20 or.1923. 
= March 6, 1924. 
' | Present: —Syed Wazir Hasan, J. C. 
and Mr. Kendall, A. J. C. 
Musammat MAHMUDUNNISSA 
AND ANOTHER—PLAINTIFFS Nos. 1 anp 2 
— APPELLANTS 
versus - 
‘Syed ZAHID RAZA-—DEFENDANT— 
AND ANOTHER——PLAINTIFF No. 3— 


; RESPONDENTS. 
Limitation Act (IX of 1908), s. 28—Extinction of 
title—Re-acquisition of possession—Remitter of title, 
whether possible— Suit on title by prescription—Pur- 


chase, nature of, whether can be considered—Delivery > 


of formal possession—Title by estoppel-—Evidence as 
to benami, whether excluded-—Ciwil Procedure Code 
(Act V of 1908), s. 66—8Sale-certificate, value of. 

It a party acquires title to a certain property but 
remains out of possession for 12 years during which 
period somebody else is in possession the latter party 
acquires title by prescription and then even if the 
lawful owner re-acquires possession, he is not thereby 
remitted to his original title. [p. 101, col. 1.] 

Brindabun Chundur Chowdhury v. Tarachand Bindo- 
11 B. L, .R. 237; 20 W. R. 114, Sib- 
chunder Doss, v. Sibkissen - Bonnerjee, (1854) 1 Boul. 
70; 3 Ind. Dec. (o. 8.) 42, Dalip Rai v. Deoki Rai, 


-21 A. 204; A. W. N. (1899) 36; 9 Ind. Dec. (N. s.) 840 


and Kassim Hassan v.Hazra-Begum, 60 Ind. Cas. 165; 

32.0, L. J. 151 at p. 163, referred to and followed. 
Section 66 of O. P. O., simply makes a suit 

founded on the ground mentioned therein as not 


. maintainable. lt does not go further; it has not 


the effect of excluding evidence as to the auction- 
purchaser being a benami for another wherever such 
evidence.is relevant." [p. 101, col. 2. 2 

A sale-certificate is not essential for the creation 
of title in the auetion-purchaser. Itis merely a piece 
of evRlence. [p. 102, col. 1.] i 

S. and his brothers were proprietors of a certain 
village. In execution of a simple money decree held 
by one W.against S., a 2-annas share in the village 
was pub to sale and purchased .by^Z. on the 20th 
June 1894.- The sale was confirmed on the llth 


September 1894 and the sale-certificate was delivered . 


to Zon the 3lst March 1906. Z. obtained formal 
delivery of possession on the llth April 1907 
‘and got -his name entered in the revenue papers. 
On the 21st April 1921, S. brought a suit for a 
declaration that he was the owner of the 2-annas 
share on the basis of adverse possession and that 


- thé defendgnt Z. had no right therein. In the alter- 


native he prayed for possession : 


Held, (1) that as the-.plaintiff remained in posses- 
sion of the share in suit all along, he had acquired 
a title to it by prescription long before the defend- 
ant obtained formal delivery of possession; [p. 100, 


col. 1. $ 

.(2) that ċonsequently the defendant's title was ex- 
tinguished by the effect of the provisions, of s. 28, 
Limitation Act; Lp. 101, col. 1.] ' 

- (3) that as thg defendant all through continued in 
the position of a benamiflar tgs procsedings relating 


“ta the delivery of possassion could not havé hal the 


effect of creating a title by estoppel in favour of the 
defendant against the plaintiff; ip. 101, col, 2.] 
. . vt 7 
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‘17th July 1921, 
‘legal representatives were brought on the 
^record on the 14th November 1921. They - 
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(4) that the suit being based op title by preserip- 
tion, the Court could in determining that title take 
into consideration the fact that the purchase by the 
defendant was benami for the plaintiff; [p. 10$ col. 2; 
p. 102, col. 1. 

(9) that the proceedings being fictitious as be- 
tween the defendant and the plaintiff, they could not 
operate as a bar to the plaintiffs’ acquisition of title 
by prescription; [p.102, col. 1.] : 

(6) that in the circumstances ofthe case the plaintiff 
was entitled to a decree for possession ; [p. 102, col. 2.] 


Appeal from the decree of the Subordi- 


“nate Judge, Barabanki, dated the 8th Janu- 


ary 1923, in O. S. No. 19 of 1921, 


Mr. M. Wasim, for the Appellants. ; 

Messrs. Niamatullah and E. R. Kidwat, 
for Respondent No. 1, 

JUDGMENT.—This ‘is an appeal 
from the decree of the Subordinate Judge 
of Barabanki, dated the 8th January 1928. 
The original plaintiff in the suit, out of 
which this appeal has arisen, was one Sajid 
Ali, The plaint in the case was filed on 
the 21st April 1921. Sajid Ali died on the 
In his place his three 


were, therefore, the plaintiffs:on the date 


. of the decision of the Court of first instance. 
"That Court dismissed the suit. The-present 


appeal is brought by, the representatives: of 
Sajid Ali, . ` "EX 

Sajid Ali and his brother, Wajid Ali, 
were proprietors of the village Bachghani, 
Pargana Kursi, in the district of Barabanki. : 
In the year 1888, one: Waliullah held a 
simple money-decree for Rs. 466-7-0 against 
Sajid Ali. In execution of that decree, a 


2.annas share in the village mentioned 


above was sold by:-the Court executing the 
decree. The share was purchased by the 
‘defendant, Zahid Raza on the 20th June 
1894, for Rs. 200. -The sale was confirmed 
by the Court on the llth September 1894. 
The sale-certificate was delivered to Zahid 
Raza on the 31st March 1906. On the llth 
April 1907, he obtained formal delivery of 
possession of the 2-anras share through the 
Court. In the samg year, his name was 
entered in the revenue papers in place of 
Sajid “Ali. It would follow, that Zahid 
Raza has the legal title to the 2eannas 
share in respect of which the present suit. 
was brought by Sajid Ali. Sajid Ali’s case 
is, that the defendant, Zahid Raza, was 
his‘ awent, that the share in dispute was 
purchased by him benami inthe name of _ 


the defendant, that in spite of the sale, 


the sale-certificate, the formal delivery of 
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possession and mutation of names in favour 
of the defendant, the plaintiff continued 
in pessession all along and that he has 
thereby re-acquired title to the share in 
suit by prescription. Out of the remain- 
ing l4-anfias share. in the village, the 
Raja of. Mahmudabad has aequired 13 
annas 9 pies by purchase at an auction- 
sale and the remaining fraction of 3 pies 
is still owned ‘and possessed by Sajid 
Ali. In September 1919, Zahid Raza ob- 
tained a decree for profits in respect of 
the 2-annas share in suit against the Raja 
of -Mahmudabad, who is the lambardar of 
the village. The plaintiffs allegation is, 
that this decree has. adversely affected his 
title to the 2-annas share in dispute and 
has necessitated the institution of the 
present suit. The first relief which the 
plaintiff asks for is "a declaration to the 
effect that, the- plaintiff is the owner of 
the 2-annas share in Mauza Bachghani on 
the basis of adverse possession for more 
than 12 years, that the defendant has no 
right whatever therein and that if there 
existed any, the same was extinguished.” 
The alternative ` relief prayed for is a 
decree for possession of the 2-annas share 
in question. Zahid Raza's defence to the 
suit is, that he has been in proprietary 
possession ofit for the last 26 years, that 
the plaintiffs claim is barred by limitation 
and thatthe suit is not maintainable in 
virtue of the provisions of s, 66 of the 
C. P. C. (Act V-of 1908). 


Bo many of the issues as have a bearing 
on the decision of this appeal are as fol- 
lows:— - 

1. Has the plaintiff acquired a title to the 
property in dispute by adverse possession ? 

2, Did the plaintiff make the pürchaseof the 
share benami in the name ofthe defendant ? 

9$. Is the suit barred by s. 66 of the C.P.C.? 
` - The finding ofthe Court below on the 
first issue is in the negative; on the second 
issue in the affirmative and on the third 
issue again in the negative. On the side 
of the appellants the finding on the first 
issue is challenged before us and the 
defendant-respondent has questioned the 
correctness of the finding on issue No. 2. 


We are of opinion, that the finding of 
the learned Subordinate Judge on the 
second issue is correct, Itis adfhitted 
that defendant was the mukhtar (agent) 
of Sajid Ali at.the date of the auction-sale: 
Itisalso clearfrom the evidence on the 


- * 


+ x 


MAEMUDUNNISSA V. ZAHID RALA 


95 


record, that he continued to occupy that 
position fora long period after the date of 
the sale. There is documentary evidence 
establishing the fact that the purchase- 


money was supplied by Sajid Ali. This evi- 


dence ccnsists of the account books of Sajid 
Ali (Exs.1, 2 and 3). In Ex.1, we have 
an entry dated, the 19th June 1894, which 
has not been printed, showing that Sajid 
Ali paid a sum of Rs. 35 to Zahid Raza, 
Again under the date of the 3rd July 1894, 
we have the following entry:—‘‘ Sent to 
Zahid Raza through  Husaini for de- 
positing auction-purchase-money of Mauza 
Bachghani Rs. 160.” In Ex. 2, we have en- 
tries in respect of the price of the stamp 
for the sale-certificate and of other ex- 
penses connected with the certificate. We 
have certain entries in Ex. 3 relating 
to the sale-certificate and also relating to 
the application for recovery of possession 
,0f Mauza Bachghani. There is also other 
documentary evidence, which generally 
supports the conclusion, that Sajid Ali 
really held possession of the share in suit, 
and that the defendant’s name in the papers 
was merely benami for Sajid Ali. This 
evidence consists, in the first place, of 
three letters written by Zahid Raza to 
Sajid Ah. These are Exs. 4, 8 and 5. 
The contents of these letters reveal the true 
situation in respect of the ownership and 
the possession of the share in suit as be- 
tween Zahid Raza and Sajid Ali. In Ex. 4 
Zahid Raza asks Sajid Ali to allow him to 
take possession of the 2-annas share in Mauza 
Bachghani, “ otherwise“ he says, “ diffi 

culties will arise as Bachghani also stands 
proclaimed for sale." In Ex.8 Zahid Raza 
asks for some money and also for the sale- 
certificate relating to, Bachghani, “so that 
I may file an application for possession and 
another in the Tahsildar’s Court for muta- 
tion of names, thereafter I shall transfer 
it to whomsoever, you say." Ex. 5 is dated 
the Ist March 1912, and its contents appear 
to us to be almost conclusive on the ques- 
tion under consideration. We quote the 
following from hat letter:—“ Now here 
isa work for “you to do, ie., please write 
to my address some letters, covering the 
period from 1895 to 1910 about rendition of 
accounts to the effect that you are sending 
so much’ money in respect of the 2- 
annas share. The paper as fer as possible 
be old. and of diffrent kinds. Then alonee 
this property will remĝin in your posses- 
sion," The question, whether the device 

. 
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100 ; 
. Suggested by Zahid Raza was to be 
- adopted for the purpose of defending attack 
by any third party or of securing his own 
position as against Sajid Ali in respect 
of the share in suit need not detain us. 
One thing is® perfectly clear, that on the 
date of this letter Sajid Ali was not only 
. the proprietor of the share in suit but 
was also in full.enjoyment of 1ts fruits as 
against Zahid Raza and that is enough for 
our purposes.  . 

. We now come to the first issue in the 
ease. Our finding on this issue is contrary 
to the finding reached by the learned Sub- 
ordinate Judge. “We have no doubt that 
the evidence produced in this ease, more 
particularly documentary, establishes the 
fact that Sajid Ali remained in possession 
of.the share in suit all along, and that 
being so, he has acquired title toit by 
prescription against the certified purchaser, 
Aahid Raza. 
already been discussed by us in connection 
with the second issue; indeedso far as the fact 
of possession alone is concerned, the learned 
Subordinate Judge unmistakeably finds, 
that “even after the sale the defendant did 
not get possession but that Sajid Ali re- 
mained in- undisturbed  possession....'l'he 
story of the defendant., that he got profits 
from Sajid Ali, has not been established, 
in my opinion, though a useless attempt 
at. it had: been made by the defendant." 
"That Zahid Raza never collected the rents 
of tbe share in suit from the tenants of 
the village lis not disputed now. At an 
.early stage of this suit, Zahid Raza's 
Counsel stated that “the defendant has 
‘all along been in possession of the share 
in dispute by the collection ofrents from 
the tenants " (vide the proceedings dated 
the 28th May 1921) In this state of the 
defendant's pleading, the plaintiffs pro- 
ceeded to produce evidence as regards the 
- actual collection of rents. They examined 
two , witnesses, Muhammad Bashir and 
. Baldeo Singh, both tenants of the village. 
Baldeo Singh was still in the witness-box 
, when a change of front gn the part of the 
defendant was adopted. His  Pleader 
. Stated: “The defendant did not receive 
any rent from the tenants but he got pro- 
fiis from the lambardar." Thise position 
was further éxplained by the defendant's 
Pleader on the 22néFelyuary 1922. He satd: 
“The defendante instituted one *swit for 
profits against the Raja Saheb and obtained 
a decree, He had’ instituted another suit 
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"as to their 


Some of this evidence has 
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which isstill pending. Defendant did not 
have to institute any suit againsé Chaudhari 
Sajid Ali. He got the profits from S&jjad 
Ali up to 1316 Fasli and a part of the 
profits for 1317 and 1318 Fasli, After this 
he did not get any’ profits from Sajjad 


Ali. Defendant did not get anything from - 


Raja Saheb out of Court.” On the 
25th February 1922, the plaintiffs filed 
an application before the Subordinate 
Judge asking for the admission of certain 
account-books in evidence. The Court ad- 
mitted these books in evidence. Afterwards 
another account-book was filed with an 
application ‘dated the 16th Mareh 1922. 
This was also redbived in evidence. None 
of these account-books has been printed 
and they are, therefore, not before us. We 
are consequently unable to say anything 
contents. The defendants 
case that he received the profits from 
Sajid Ali for a certain number of years 
is sought to be supported by his own evi- 
dence in the witness-box and that of his 
two witnesses, Afzal Hussain and Ashiq 
Raza. On the other hand, the plaintiffs 
have produced Ram Dial, the patwari of 
the village. We are unable:to place any 
reliance on the statements of the defendant 
and his witnesses. The patwaris evidence 
is consistent with the probabilities and 
the documentary evidence, to which refer- 
ence has already been made by us ina 
previous portion of this judgment. "That 
evidence is, therefore, worthy of credence. 


He says “The remaining 2 annas 3 pies. 


-share remained. in possession of Sajid Ali. 


Before 1218 Fasli, the entire village was 
in possession of Chaudhari Sajid Ali De- 
fendant made no collections in the vil- 
lage nor did he ever get hisab fahmi from 
Sajid Ali. The defendant never inquired 


about the profits of the village nor ever 


he got any fard munafa (collection sheet) 
for the purpose of-*hisab fahmi (rendition 
of accounts)" The petwari further tells us 
that the Raja of Mahmudabad was not 
lambardar till 1319 Fash. Our finding, 
therefore, on issue No. lisin the affirma- 
tive and in favour of the plaintiffs, e 
This conclusion is brushed aside"by the 


learned Subordinate Judge ona somewhat : 


confused ground. He seems to be of opi- 
nione that the sale-certificate was granted 
by the Court, within 12 years of the date 
of the sale, that in the year 1907 there 
was a formal delivery of possession in 
favour of the defendant which was followed 
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by mutation of'namesand that the formal 
delivery of possession interrupted the pos-. 
session of Sajid Ali. He also seems to 
rely on the proposition. that Sajid Ali 
having been the lambardarof the village, 
his possession ' would not necessarily 
be adverse against the defendant Weare’ 
unable to agree with the learned Subordi- 
nate J udge. We have ‘seen that Zahid 
Raza obtained formal delivery' of posses- 
sion on the llth April.1907, but previous 
to that date time had run long enough 
to create a title by prescription in favour 
of Sajid Ali.. Zahid Raza acquired title 
to the possession of the share in suit 
certainly from the date of the confirmatiory 
of the sale, that is, the 11th September 1894 
if not earliar. He, however, did not enter 


into ‘possession till the th April 1907, 
even if formal delivery of possession be. 


taken equivalent to actual possession in 
the circumstances of this case. “This was 
more than 12 years after ‘fhe accrual of his 
right to possession. Zahid Raza's title was, 
therefore, extinguished by the effect of the 
provisions of s. 38. of the Indian Limitation 
Act. The formal delivery of possession 
would certainly have the effect of interrupt- 
ing the continuous running of time but 
in the present tase the time had already 
run long enough to extinguish title in 
Zahid Raza and to create the same in 
Sajid Ali béfore the formal delivery of 
possession was made. Im the case of 
Brindabun Chundur Chowdhury v. Tara- 


chand Bindopddhya (1), Mr. Justice Markby, 


said that it was “‘an accepted doctrine 
in our Courts that if a party who has been 
12 years out of possession’ and whose suit 
is, therefore, barred should again get into 
possession, he ‘is. not (to use an English 
phrase) remitted to his old, title, our Courts 
adopting, as pointed out by Sir Lawrence 
Peel in Sitbchunder Doss'-v. Sibkissen 
Bonnerjee (2) the English rule, that there 
is no remitter to a” right for which the 
party had no remedy by action at all.” We 
have given tlie above quotation from the 
decision of Strachey, C. J., in the case of 
Dali Rar v. Deoki Rai (3), In the ' case of 
Kassim Hassan v. Hazra Begum (4) the 
following observation was made: :— When 
RUP has been so acquired by 


(1 B. L. R. 237; 20 W. R. 11. 
* (2) (1854) 1 Boul 70; 3 Ind. Dec. (0. P 42, 
(3) 21 A. 20H A. W. N. (1899) 36; 9 Ind. Do 
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operation, it is plain that the title of tle 
true owner is not. revived by re-entry, in 
other words, even if the lawful owner should 


-re-acquire possession, he is not thereby re- 


mitted to his original title. "This view is 
supported by the decisions fn Brindabun 
Chunder Chowühury v. Tarachand Brindo- 
padhya, (1), Dalip Rai v. Deoki Rai (3), 
Vasudeva v. Maguni (5) and Lilabati v. 
Bishun (6) whieh aecord with the rule re- 
cognised in Brassington v. Llewellyn (1), 
Bri yan. v. Cowdal (8), In re Jolly, Gathercole 
v. Norfolk (9), Dawkins v. Lord Penryn (10) 
and Beamish v. Whitney (11)." 

The result, at which we have thus 
reached, was sought to be obviated on two 
grounds : (1) That the proceedings relating 
to the delivery of possession created a bar 
against the plaintiff's case of acquisition 
of title by prescription, and (2) that 
Zahid Raza's right to possession did not 
acerue earlier then the grant ofthe sale 
certificate to: him by the. Court. We are 
of opinion that neitLer of these grounds 
is sound.. In the first place, Zahid Raza's 
ease is that he bought the share in suit 
for himself. It must, therefore, be taken 
that his right as that of a real proprietor 
arose from "the date of the confirmation 
of the sale, if not from the date of the 
sale itself. But if, on the other hand, he 
all through continued in the position cf a 
benami asthe plaintiffs case is, the pro- 
ceeding relating to the delivery of posses- 
sion ‘gould have had no effect of createng a 
title by estoppel in favour of Zahid Raza 
as against Sajid Ali. Those proceedings 
were as much colourahle between Zahid 
Raza and Sajid Alias also the sale itself. 
In considering this question, we think we 
are not debarred from relying upon our 
own finding that the purchasein the name 
of Zahid ‘Raha was benami for Sajid Ali. 

Section 66 of the C. P. C, makes a 
suit founded on the ground mentioned 
therein not maintainable. It does not go 


. further: it has not the effect of excluding 
evidence as to the auction-purchaser 
being a benag? for another wherever 


(5) 94 M. 387; 28 1. A. 81; 3 Bom. L. R. 303; 5 C. 
W. N. 515; 7 Sar. P. C.J. 819. 
(6) 6.C. L. J. 621. ] 
@ (1838) LF. & F. 275; 27 L. J. Ex. 297; 114 R. 
1038 


(8) (1873) 21 W. R. (Eng.) 693. 

*9) (1900) 2 Ch. 616: 469 Je EA Ch*661; 83 L. T. 
118; 18, W. R. 657; 36 TPL. 

(10) (1878 4 An Cas 5i A E 39; 18. L. J. Ch: 
304; 39 L. T. 583; 27 W. R. 178 

(11) (1908) 1 Ir. R. 38; 10 n LR 1% à 
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uch. evidence is relevant. The present suit 
is founded on title by prescription, and in 
determining that title, we think we can take 
into consideration the fact that the purchase 
by Zahid Raza was benami for Sajid Ali. 
..This view of ours is amply supported by 
the observations of their Lordships of the 
Privy Council in the case of Bubuns Kowur 
v. Buhooree Lal(12). The following may be 
quoted from that decision: “It was said, 
that the certified purchaser ina case like 
the present, would have the shadow only 
and not the substance of the thing he 
bought; but this is exactly what in equity 
and good conscience he ought to have, if 
no positive law intervened.” The proceed- 
ings being fictitious as between Zahid Raza 
and Sajid Ali, they cannot operate as a 
bar to Sajid Ali's acquisition of title by 
prescription. In the second place, it may 
be observed that to the summary proceed- 
ings, relating to the delivery of possession 
on enquiry into the judgment-debtor's title 
by adverse’ possession commencing from 
the date of the sale or later against the 
certified purehaser would be wholly in con- 
gruous and foreign. We therefore, reject 
the first ground. : 

Ás.to the. second ground, itis sufficient 
to observe that the sale-certificate is not- 
essential for the creation of title in the 
auction-purchaser. It is merely a piece of 
evidence. This is the view which prevails 
in all the High Courts in India; Jagan 
Nath v, Baldeo (13), Doorga Narain Sen v, 
Baney Madhub Mozoomdar (14), Nanjundrpa 
v. Hemapa (15) and Velan v. Kumarasami 
iu We, therefore, reject the second ground 
also. 

The argument introduced by the learned 
Subordinate Judge, that Sajid Ali having 
occupied the position of a lambardar till 
the year 1318 Fasli could not setup ad- 
verse possession as against his co-sharer 
. that is, jhe defendant is, in our judgment, 
based on misconception of the true situa- 
tion. It assumes the relationship of a 
lambardar and co-sharer existing between 
Sajid Al and Zahid Raz as a real one. 
As a matter of fact, however, according to 
the finding of the learned Subordinate 


aa) 14 M, L à: 496 at p. 528; 18 W., R. 157; 10 


B. L. R. 150: r. P. C. J. 69: 20 E. R 
(13) 8 A. 805: A. W N. (86 Gre 
pr » N. (1883) 48; 3 Ind. De. 


14) 7 C. 199; 6 Ind Jur. 34; 3 Ind. Deo. (x. a). 
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Judge himself, Zahid Raza had no real 
interest in the property- in suit, only his 
name appeared in the papers and that too 
as benamidar of Sajid Ali. 

The defendant has succeeded ‘in obtain- 
ing a decree for profits in respect of the 
share in suit as against the present lam- 
bardar of the village from a competent 
Court. He is, therefore, in a position to’ 
realise those profits in execution of his. 
decree. This, in our opinion, virtually puts 
him in possession ofthe share in suit and 
has the effect of dispossessing the present 
plaintiffs, In the circumstances we think 
that the plaintiffie are entitled to a decree 
for possession. l 

We, therefore, allow this appeal, set 
aside the decree of the lower Court and 
decree the plaintiffs suit for possession of 
the share in suit with costs in both the 


Courts. 


K.S.D. Appeal allowed. 
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CALCUTTA HIGH COURT. 
ORIGINAL Civit Suir No. 224 or 1923. 
March 17, 1924. 
Present:—Mr, Justice Page. 
JEWAN RAM:KHETTRY —PLAINTIFF 
QUeTrsus 
E. I. RY. CO.—DEFENDANT. 

Railway Company—Duty of Company—Neglecting 
proper arrangements, liability for-—Accident—Onus 
—Due care, when to be exercised—Damages. 

A Railway Company must needs take all such 
steps as skill, prudence, and foresight can devise- to 
keep passengers free from personal injury while 
travelling on its system. [p. 103, col, 1.] 

If a Railway Company neglects to take such steps, 
or to provide the best available apparatus to secure 
the safety of persons whom it has agreed to carry, it 


-fails to fulfil the obligation which is imposed upon it 


by the law, and becomes liable to compensate passen- 
gers travelling on its system in respect of any personal 
injury which they may suffer by reason of such neg- 
lect. [p. 103. eol. 2.] 

Readhead v.' The Midland Railway Co., (1869) 4 .Q. 
B. 379, 38 L.J. Q. B. , Daniel v. Metropolitan 
Railway Oo., (1871) 5 H. L*45 at p. 54; 40 L. J. C. E. 
121; 24 L. T.815; 20 W.R. 37; East Indian Reilucy , 
Co. v. Kalidas Mukerji, 38 C. 401; 281. A. 144585 C.W.. 
N. 449; 3 Bom. L. R. 293; 11 M. L. J. 156; 8 Sar. P. C. 
J. 33; (1901) A. C. 396; 70 L. J. P. C. 6384 L. T. 210; 
17 T. L. R. 284 (P. C.) and Me Dowall v. Great Western 
Railway Co., (1903) 2 K. B. 331; 72 L. J. KB. 652; 
88 L. T. 825; 19 T. L. R. 552, referred to. 

A Railway Company is underan obligation notonly 
to protect passengers from dangers cf which the 
Railwey Company is aware, but alsoto take stepsto 
forestall the risk of personal injury from any other 
cause to which itought toanticipate that passengers 
may be exposed. [ibid. oM 

en an accident is due to the train leaving the 
metals, the Railway Company are prima facie guilty of 
negligence and must satisfy the Court that they teok 
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. Sons under the, circumstances would 
avoid ghe occurrence of the accident. [p. 104, col. 1. 
Dawson v. Manchester Sheffiled & Lanconshire-Rail-. 
way Co., (1862) 5 L. T. (x. s.) 682, followed. 
The answqr .to the question hs. to whether the 
agents of the Railway Company exercised due care 
must depend upon the information which was at their 
disposal before the accident took place. [p. 107, col. d 
What is required of responsible agents of a Rail- 
way Company is skill and prudence, not infallibility 
and the Railway Company is not to be muleted in 
damages merely because the event has falsified the 
reasonable expectations of its agents: [p. 107, col. 1.] 


. Messrs. A. N. Chaudhuri, B. C. Ghose and 
A. K. Chaudhuri, for the Plaintiff. 

Messrs. Langford James, S. M. Bose an 
T. Chatterjee, for the Defendant. 


JUDGMEN' T.—At 1-45 a. x. on the 4th 
of April 1922, a terrible disaster befell the 
Punjab Up Mail. It was travelling at a 
speed of between 42 and 45 miles an hour 
-round a curve about a quarter of a mile 
above Jainti Bridge, 173 miles from Cal- 
cutta, and8 miles from Madhupur, when 
the.passengers became aware of a loud, 
grating noise; the -lights went out, and a 
few moments later, the engine, tender and 
six carriages were precipitated down an 
embankment 30 feet in depth. Eight per- 
sons were killed, and .25 were injured. 
The plaintiff was travelling with some 
members of his family in the train, and 
this suit is brought to recover damages 
in respect of the alleged negligence of the 
defendant Company causing damage to 
him. On the issue as to whether or not the 


defendant Company is liable in respect of - 


negligence, this case is a test case, and the 
determination of it will govern other cases. 
On:the issue of liability a number of cases 
were cited to- me, and I propose to state 
the principles of law to be found therein. 
On; this issue, however, the facts are not’ 
in controversy, the contest between the 
parties being as to thé true inference which 
ought to be drawn fróm those facts. Now 
although a Railway ,Company does -not 

insure the safety of persons whom it under- 
"takes to carry, the duty which it owes to 
such persons is of a highly onerous nature. 
For.&,Railway Company must needs take 
all ‘such steps as skill, prudence, and fore- 


sight can devise to keep passengers free 


from personal injury while travelling on 
its system. It must take care thet its 
-employes are honest and efficient, and ‘that 
‘the material equipment of the line is of 
proper quality,.and, so far as a skilful 
mechanic can ‘detect, in . good working 
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order. Ifa Railway Company neglects to 
take such steps, or to provide the best 
available apparatus to secure the safety of 
persons whom it has agreed to carry, it 
fails to fulfil the obligation which is im- 
posed upon, it by the law, and becomes 
liable to compensate passengers travelling 
on its system in respect of any personal 
injury which they may suffer by reason of 
such neglect: Headead v. The Midland 
Railway Co. (1), Daniel v. Metropolitan Rail- 
way Co, (2), East Indian Railway Co. v. 
Kalidas Mukerji (3) and McDowall v, Great 
Western Railway Co. (4). In ‘applying 
these simple and well-defined principles 
of law to the facts of particular cases, how- 
ever, difficulty sometimes arises, and the 
circumstances of the present case indicate, 
I think in an apposite manner, the care 
with which the law relating to negligence 
is to be administered. For a Railway Com- 
pany is under an obligation not only to 
protect passengers from dangers of which 
the Railway.Company is aware, but also 
to take steps to forestall the risk of per- 
sonal injury from any other cause to which 
it ought to anticipate that passengers may 
be.exposed. The precautions taken must 


.be commensurate with the anticipated risk, 


and exceptional measures may be necessary 
to obviate abnormal dangers. In consider- 
ing whether or notin any particular case 
a Railway Company has exercised due 
care to preseive its passengers from per- 
sonal injury, one must endeavour toeview 
the circumstances prevailing at or shortly 
before the accident in their true perspective, 
It is easy enough to be wise after the 
event. Subsequent investigation, specially 
if conducted by skilful persons, may bring 
to light number of untoward incidents 
which, coupled with the fact that the 
disaster took place, may tend to the con- 
clusion that special precautions ought to 
have been taken to prevent its occurrence. 
But the question to be determined is whether 
the same inference ought to have been 
drawn before the’ accident occurred by 


the Railwaw Qofopany, having regard to 


the information which was then at its , 


(1) (1869) 4 Q. B.379; 38 L.J.-Q.B. 169,” 

Q) (SGN SL. 45 at p. 54; 40 L.J. O. P.121; 21 
L. T. 815; 20 W, R. 37. a 

(3) 280.401; 281. A.144;5 C. W. N 449; 3 Bom, L. 
R. 293; 11 M. L. J. 156,48 Saf. D. O. J. 33; (1901) A. ©., 
396, T6 L? J. P. O. 63; 84 L. 1,210; 17 T. L. R. 28 
Po) : s 
i) (1903) 2 K. B. 331; 72 L. J. KOB, 650; 81 L. T, 
825; 19 T. L. R. 552, ^ qo Ut 
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disposal. In the presènt case I have scruti- 


nized with care the evidence which. has 
been adduced before me on the issue of 
liability; and I have anxiously considered 
what myjudgment should be. I wish to 
add that my task has “heen in no small 
measure lightened by the skilful and 
scrupulously fair manner in which Counsel 
on both sides have presented their cases to 
the Court. 'Thé first fact of importance to 
which I need refer on the issue of liability 


is that the accident was due to the train leav-. 


ing the metals. Applying the principles 
which Ihave enunciated to this admitted 


fact, the Railway Company is prima facie. 


guilty of negligence: Dawson-v. Manchester, 
Sheffield & Linconshire Railway Co. (5). The 
defendant Company, therefore, must satisfy 
me that they took all such steps as skilful, 
prudent and foresighted persons under the 


circumstances would have taken to .avoid. 


the occurrence-of this accident. “Now, I find 
that on the night in’ question the Railway 
Company had equipped the Punjab Up 
‘Mail with an engine and rolling stock in 
sound working order, and had provided a 
careful and competent driver. I also find 
that ‘as late as 10-30 p.m. on the night of 


the 3rd April the permanent way was intact. 
and in sound condition, and that between. 


"10-30 r.m. on the 3rd April and “1-45 A.M. 
on the 4th April certain evilly disposed 
persons, acting not in the course of employ- 
ment under the Railway Company but 
fromemalice, removed five-rails from the 


outer line, and thereby caused the train 


to be precipitated down the embankment. 
I further find that between those hours 


no gangs employed by. the defendant. Com- 


pany were working on the line in the 
sector in which the disaster took place, 
and that, nevertheless, it was clearly prov- 


ed that the ‘rails’ were removed, not by 


accident but by design. Five rails ofa 
total length“ of 170 feet were displaced, of 
which thé first rail was found lying inside 
a track with one undamaged foot plate 
and one bolt outside, and one undamaged 
fish plate and three bolts’ inside, the track. 


. The threads ofthe fish plates and bolts 


‚were in périect condition, and. the nuts 
" were lying near to the bolts. Two of the 
rüis which hag been remóved were found 


still fished . tegether lying. across the Down. 


eline opposite the wrecked’ Up line. The 


.,8e2n? of the disaster is the point- whore. 


' (8) (1862) 5 Ly Te(N.s.) 682, . 
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the Up and the Down Punjab Mails usually 


pass each other, but on the night of the , 


Srd-Ath April the Down -Mail has passed 
this point. without incident | about 25 
minutes before the Up Mail train arrived 
there. Itis an irresistible inference from 
the evidence, and I find as a fact, that - 
these rails were deliberately. removed, and , 
thatthe intention of the criminals who 
displaced them was to wreck both the Up 
and the Down Punjab Mail train: e 
Now, as it is admitted that the’ Railway 
Company took no special precautions to 
protect the persons travelling on this train 
from the effects ef so terrible an outrage, 
I must consider whether any precautions 
which. the Railway Company could have 
adopted would have provided a safeguard 
against its occurrence; for, if no precau- . 
tionary measutes could have availed to 
prevent it, the absence of such precautions : 
could not have been an—much less the 
—effective cause of the damage which the 


-plaintiff thereby suffered. As Lord Esher 


pointed out in’ Engelhart v. Farrant (6): 
“If a stranger interferes it does not follow 
that the defendant is liable; but equally ` 
it does not follow that because a stranger 


.interferes the defendant is not liable if 


the negligence of à servant of his is an 
effective [cause of the accident.” Now, 
excluding the drastic measure of closing 
the sector to traffic either during the night, 
or altogether—a course which at the trial 
it was znot contended, and which I hold 


“that it was neither necessary nor reason- 
' able in the public interest that the Railway 


Company should have adopted—it. was 
urged thatif the Railway Company had 
taken any one of the following precautions, 
namely, (i) provided a searchlight for the 
engine, (ti) restricted the speed of the 


frain to 10 miles an hour, or (iii) made 


use of å pilot engine, the accident would , 


. have beenaverted. Iny opinion, a search- 


light-set.on the engine of a train travelling 
ata speed of 40-45 miles an hour, which. - 
was--the rate of speed at which the Punjab 
Mail was moving at the time ofthe zcci-. 


dent, would have, proved quite ineffective 


to prevent the disaster. Mr. Chaudhuri, 
on behalf-of the plaintiff, urged post hoec 
propter hoc that because searchlights. have 
been *n use on the defendant railway since, 
and às the result of, the enquiry into the 
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‘cause of this accident, the Railway Company 
must have thought that searchlights would 
have been effective to. prevent an accident of 
this deseription. But publie. bodies often 
adopt precautionary expedients in deference 
expert opinion in which they may have little 
faithin order to pacify the misgivings of 
the community at large, and the evidence 
which was adduced on this matter at the 
trial was to the effect that experience had 
fortified the view which the. Railway 
Company had previously held that for the 
purpose of averting accidents similar to 
the one. in question the provision of æ 
searchlight was useless. e I accept, and 
agree with, that opinion. The beam of 
the searchlight now used on the engines 
of the. defendant Company- (thé power 
and quality of which was not challenged) 
does not extend beyond 500 feet, and a por- 
tion of the line from which a rail has been 
removed cannot be detected. at a distance 
of more thin 30) feet ahead of the train. 
Without taking into account the . time 
which the driver would have required, 
after he had noticed that the track was 
out of order, to realize the situation, and 
to make up his mind as to how he ought 


to act in such emergency,—a matter of no, 


little importance when it is remembered 
that the train would take less than 5 
seconds'to cover 300. feet—it is obvious 
under the circumstances, and assuming 
that a searchlight had been set on the 
engine, that the train moving at a speed of 
40-45 miles an hour could not have been 
pulled up before it had reached that part 
of the line from which the rail had been 
removed. For I am satisfied on the evi- 
dence that a train of nine carriages 
travelling at that speed could not have heen 
brought even approximately to a standstill 
in less than -1,609 feet, In my opinion, there- 
fore, the provision of,a searchlight as a 
presautionary measuye against such an 
acilsat as the one which I have to con- 
-sider, would have. beem quite useless, and 
the absence of a searchlight did not in any 
way affect the course of events. To what 
extent*if any, the imposition of a speed 
limit of ten miles would have been effica- 
cious to avert the disaster is a more 
diffizult question, for the Panjan. Up Mail 
on that night, travelling at 10 mils an 
hour, could have been pulled up within a 
distance which tho witness put at between 
300 and 600 feet. While-I share the doubt 
which the driver Tweedy and other wit- 
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nesses ex pressed as to whether it would have 
been possible to pick out the defective 


‘line even with the aid of a searchlight 


I have formed the opinion that if the train 
had been travelling at a speed of not more 
10 miles an-hour the risk *of personal 
injury would have been materially lessened, 
even if the disaster would not thereby 
have been prevented altogether; and I think 
that it isa not unreasonable inference to 
draw from the evidence that if a search- 
light had been provided the risk would 
still further have been diminished. Again, 
the witnesses for the defendant Company 
did not, I think, dispute the plaintif’s 
contention that ifa pilot engine had pre- 
ceded the mail the aecident in all human 
probability would nothave occurred. But 
it was urged by Mr. Robertson that the pro- 
vision of a pilot engine would seriously 
have interfered with the working of tho 
traffic arrangements over the whole system, 
while Counsel for the defendant Company 


‘suggested that it would have involved the 


Railway Company in extraordinary addition- 
al expenditure. Assume it to be so, the 
existence of such facts would not have 
availed to protect the Company from liabili- 
fy ifit have been reasonable that a pilot 
engine should have been provided as a 
precautionary measure against the -risk of 
personal injury, for if it becomes impracti- 
cable for a Railway Company to carry 
passengers without undue risk of injury 


"befalling them, it is the duty of the Qom- 


pany to suspend its passenger service 
altogether. The question, therefore, arises 
whether before the night of the 3rd-4th 
April 1922 the Railway Company knew, or 
ought to have anticipated, that there was 
danger of an attempt. being made to wreck 
the train in the sector in which the accident 
occurred. Now, it is not contended that 
the responsible servants of the Railway 
Company were not fully apprised during 
the material period of the state of unrest 
which was prevalent among their Indian 


‘employees in the Asansol and adjoining 


areas. The trouble originated among the 
Railway Company's Indian servants at the 


end: of 1921 through a strike at Jha Jha in 


connection with the death of an Indian 
fireman “who had lost his life by falling 
from an engine. Although that strike 
quickly subsided, another strike broke out 
on the f5th February 1922 and lasted until 
the 10th April 1922. It was a strike of 
unprecedented magnitude on, the defendant 
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Company's line, the whole system being 


. more or less affected, while the main eentre 


of unrest in the colliery district between 
Ondal and Sitarampore wasa hot-bed of 
disaffection. Tbe strikers did not’ pretend 
that they had ceased to workin order to 
ventilate any particular or definite griev- 
ance, and it seems doubtful whether any- 
body could have given an intelligible 
explanation. of the cause of the trouble, 
There is no doubt that political agitators 
sedulously fomented the disaffection—a 
fact which added considerably to the 
gravity of the situation, On. the 13 March 
a well-known agitator, at a meeting at 
Asansol, had urged the strikers to put out 
signal lights, to stop mail trains, to 
prevent coolies working in tho coal-fields and 
to boycott Europeans in the bazar. The 


'yesult was what one would. have expected. 


The strikers at Asansolon some occasions 
gave way to violenee ; 300 wagons in the 
station yard were looted, loyal employees 
were assaulted, and the houses of the 


watchmen were burnt to the ground. In. 


the Asansol district over 5,500 employees 
had been affected, and at the date of the 
disaster over 3,000 men were still on strike. 
Moreover, instances were reported to ‘the 
Railway headquarters of direct interference 
with trains. On two occasions a chair, on 


another a large stone, was found on the. 


track. The lights on the signal posts were 
sometimes put out, presumably. by strikers, 
and on the 25th March, within a few hund- 
red eyards of Asansol station, the rails were 
greased, and a parcels express train was 
held up and looted. Now, the Railway 
Company, being fully alive to the state of 
affairs, and anticipating that in the dis- 
affected area between Ondal and Sitaram- 


‘pore serious attempts might be made to 


interfere with the running of trains, not 
only obtained the assistance of some 
Punjabi infantry and armed Police, but on 
the 17th February restricted the speed of 
all traiws from 8 Pr. M. till 5 a M. to 10 
miles an hour between those stations. This 
speed limit was subsequently increased to 
15 “miles an hour, and on the 14th April to 
90 miles an hour. No exceptional precau- 
tionary measures of any description, however, 
were takenin the adjoining area between 
Sitarampore and Madhupur—in whith sector 
the disaster,took place—and in this sector 
the engine drivers &vere instrycted to 


‘maintain a normal rate of speed.” The 


question which I have to determine is 
. e : 
me 
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whether the responsible agents of the 
defendant Company were justified under 
the circumstances in "adopting this*policy : 
of laissez faire. After giving anxious 
consideration to the evidence, and having 
regard to the information which they had 
received, I am .of opinion that they were. 
No serious attempt to wreck a train had 
been reported, and none had been made, in 
the area where dissatisfaction was most 
deep-seated. Counsel for the plaintiff drew: 
my attention to the fact that armed 
Police at the date of the accident had 
been detailed to guard the pumping 
station at Madhupur, 8 miles above the. 
scene of the accxlent. But as every locomo- 
tive which passed throuph Madhupur had 
to fill its tender at the pumping station, 
it was not unnatural that special steps 
should be taken during a strike of this 
magnitude to protect the approaches of 
the pumping station against intruders. In 
the district between the outer signals of 
Sitarampore and Madhupur, however, there 
was no ground whatever for anticipating ; 


=> gS 


that acts of violence would be committed, 
With the exception of the locomotive 
workers at Madhupur, who were out on 
strike. from 20th February to 20th March, 


none of the Company’s.employees either at 


Madhupur, or in the district between Madhu- 
pur and Sitarampore, had given any 
trouble during the strike. The men 
employed on.the permanent way did not 
strike atall, and with the exception of the 
locomotive workmen the whole of the men 
employed in that district had remained 
loyally, at work. The distance between 
Sitarampore and Madhupur is 42 miles, and 
Mr. Williams, the permanent way inspec- 
tor of that district, was called as a wit- 
ness. In the course of his evidence he 
stated that it was his duty to engage and to 
dismiss the men employed in his sector, 
and. that within hig district not a single 
railway employee joined the strikers, His 
evidence was neither shaken by cross-ex-, 
amination, nor rebwtted. With this infor- 
mation before them, and in view of the 
consistently loyal attitude which the em- 
ployees of the Railway had maintained in 
this sector, the responsible agents of. the 
defendant Company decided that it was 
unnecessary to treat that sector as being 
in afi abnormal condition, inasmuch as it 
could not reasonably be anticipated that 
between Sitarampore and Madhupur . acts 
of violence would be committed. In my 
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opinion, upon the' materials before them 
the agents ofthe Hailway Company reach- 
ed a sound and reasonable conclusion, and 
that in the publie interest the defendant 
Company would nothave been justified in 
&dopting any other course than that which 
in the circumstances they decided was the 
right one to take. The event has proved 
that their prognostications were fallacious, 
and it is now apparent that the risk of 
sabotage all along existed. But the 


answer to the question as to whether the: 


agents‘of the Railway Company exercised 
due care must depend upon the informa- 


tion which was at their diposal before the : 


accident took place. ‘What is required of 
responsible agents of a Railway Company 
is skill and prudence, not infallibility ; 
. and the Railway Company is not to be 
muleted in damages merely because the 
event has- falsified the reasonable expecta- 
tions of its agents. The disaster was caused 
by a criminal act: of sabotage, but 
the defendant Company, in the view which 
1 take of the facts, had no control over 
the actions of the persohs who committed 
—it, and no reason to anticipate that the 
miscreants intended -to carry out their 
nefarious design in the sector in which the 
accident, occurred. I find, therefore, that 
the disaster was not caused by the negli- 
gence of the defendant Company, or of its 
servants. Now, this finding is sufficient 
to determine the suit in favour of the de- 
fendant Company. But it is desirable. I 
think, that I should state my opinion as 
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forearm, and a eut on his right side, and 
in addition some bruises, but neither.in 
the formal elaim which he sent to the de- 
fendant.Company on the 25th April, nore 
in his plaintis any mention made ofthese 
injuries. On the other hand, J find that 
the plaintiff did not receive the injuries 


which are specifically set out in these 


documents. Hemay, however, have suffered 
a certain amount of shock, and some minor 
injuries. In my opinion, Rs. 100 would 
amply compensate him for any personal 


. injury which he may have sustained in the 


to. the damages: which the plaintiff has- 


suffered. The plaintiff claims (1) Rs. 25,000 
in respect of personal injury, and (2) 
Rs. 38,750 as being the value of a steel 
box alleged to contain jewellery which the 
plaintiff stated that he had taken with 
him into the carriage in which he was 
travelling. In support of the claim for 
damages for personal injury the plaintiff 
called a medical practitioner from Mattra 
"Ramsarüp by name.. Iwas not favourably 
impressed by the ‘manner in which this 
witness gave his evidence, and I am un- 
-able fa place any reliance upon it. He 
does not possess. any medical degree, and 
he was.not in a position to. produce his 
books, and I will only permit. myself to 
add that I accept his native admissiomthat 
his. medical certificates are usually requir- 
ed for produétion in Courts of Law. The 
plaintiff in- the course of his evidence 
stated that he received a cut on his right 


4 . 


` 


‘Sch. IV, Part II, 


disaster. 

As regards the claim in respect of the 
loss of jewellery, I find, as a matter of fact 
that the box which the plaintiff alleged 


contained jewellery was. not lost through 


the negligence of the defendant, but was 
lost (if at all), through the failure of the 
plaintiff to remove it at the time when 
other property was taken by his servants 
out of the carriage in which he alleged 
that he placed this box. In my opinion, 
the defendant -Company is under no 
liability to pay bim any compensation in 
respect of the second head of damages set 
out in the claim. The suit will be dis- 
missed with eosts on scale No. 2. 


K. S, D. Suit dismissed, 


MADRAS HIGH COURT. 
- Rererrep Case No. 1 or 1923. 
^ February 7, 1924. 
Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and 
` Mr. Justice Devadoss. 
BEST & Co., Lro., AGENTS or THE 
NOBEL’S EXPLOSIVES Co., Lrp,— 
APPELLANT < 
. versus 
Tgg CORPORATION or MADRAS— 
RESPONDENT, 
Madras City Municipal Act (IV of 1919), s. 110, 
r7, proviso—“Gross income" and 
“gross income received in or from the city," meaning of. 
The expression “gross income received ‘in or from 
the city" in the proviso to r. 7, Sch. IV, Part II of 
the Madras City Municipal Aet does not include 


‘Income artsing out of business transacted outside 


Madras, the proceeds ey ares pry enti and 
"eived by the agents of an incorporated company 
n Madan Whe they høve their head office. [p. 109, 
col. 1; p. 112, col. 1.] . TT 
-Smidth & Co. v. Greenwood, (1921) 3 K. B. 533; 37 T. 
L. R. 949, Secretary te the Board of Revenues Income- 
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Tax, Madras v. Madras Export’ is 71 Ind. V 159; 
= M. 360; 17 L. W.161; 44 M. L. J. 290; (1925) A. L 
"R. (M) 499. 32 M L.T. 37,- Meera Rowther v. Presi- 
dd of Madras, 5 Ind. Cas. 744; 7 M. L. T. 89; 33 M. 
t2, Sundar Das v. Collector of Gujarat, 11 Ind. Cas. 
618; 5 L, 349; (1923) A. I. R. (L.) 14; Secretary, Board 
Revenue, Income Tax v. Ripon Press & Sugar Mille 
o, 71 Ind, Cs. 621; 44 M. L. J. 523; 17.L. W. i 
(1923) M. W. N. 321; 32 M. L. T. 306; 0923) A. L R 
. UM.) 576; 46 M. 706 and Municipal Council of Coconada 


v. The Clan Line Steamers Lid. 51, Ind. Cas. 692; 42 - 


M. 455; 36 M. 15. J. 220; 10 I. W. 15; 95 M.TL. T. 199, 
considered. - 


The expressions troa profits” sid “ross income". 
. mean the difference between the price at which the . 
cost price of; the goods at. 


goods are sold and the 
: Madr as without making allowance for commission, and 
cost of establishment and other charges. . [p. 112, col. 2j 


| Case stated under r. 17, Sch. IV of the 
Madras City Municipal Act, in M. T; Appeal 


No. 4 of 1922 on the file ofthe Court of Small’. 


Causes at Madras. 


This case coming on for hearing Bicis 


the: expression of the Opinion of the Full 


Bench on 17th..and 22nd January. 1924, 


upon perusing the Letter’ -of Reference, 
and the said Opinion of the Full Bench, 
(reported as 79 Ind. .Cas: 928) and the 
material papers in the case, and upon 


hearing the arguments of Messrs. R: N.. 


Aingar and O. T. Govindan Nambiyar, 


Counsel instructed by Messrs. King and. - 


Partridge, Solicitors, for the Appellant; and 
of Mr.P. Duraiswami Ayyangar, ior the 
Respondent and the case having stood’ over 
for consideration till this day e Court 
delivered the following . 


* ;- JUDGMENT... 

Spencer, 
Bench having decided that an English in- 
corporated Company is not exempt from 
the tax on Companies imposed by s. 110 
of the Madras City Municipal Act IV of 
,1919 by mere reason of its capital being 
‘expressed in ' sterling, we have now to 
determine the third question referred to us, 
which is whether income derived from the 
transaction .of business outside the City 
of Madras which is transmitted to Madras 
io: the agents of an English Firm for 


being converted into sterling : and remitted - 


to England is part of the*eross income of 
the Company upon which the tax is leviable. 
The same question was raised once 
before in the Sun Life Assurance Co. of 


Canada v. The Corporation of Madras (1), k 


. put was le& undedided - 


`. (1) 66 Ind. Cas. 8009 46 M. 10; 15 b. Wi 320; 42 
La 283; (1922) M. W.N N. 155; 3 6, 42 M. 
31 M, L, ie 
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to the words'' 


Offg. C. J.—The - Full - 


1983) A, L RQ.) 85; 


[84 T.C: 199: 


Tlie proviso to r; 7 tf Sch. IV, Part 
II of the Act oe ieee a segle for assess-- 


ing the gross income of Companfes the. 


head office Ora branch or principle. office - 
of which is not in the city,« and. whose 


gross income “received in or from the city": 


has not in the preceding year exceeded: 
Rs. 25,000. 

The | answer to the question referred to. 
us, depends on the meaning to be attached 
'gross income received in or. 
from the city." 

. Mr. Aingar contended that the sales of. 


‘explosives on behalf of Nobel's Explosives. 
. Company, 
. Bangalore, were not received’ by Messrs. 


Limited at Saidapuram and 


Best & Co., Ltd., as income when they were 
sent to Madras for being remitted to .the. 
Head Office in England. 


‘In Secretary, Board of Revenue, Income 
Tax v. Ripon Press and Sugar "Mills Co. 


. (2), Coutts Trotter, J., observed thata person ` 


could not receive the: same sum of money 
qua income twice over. In Sundar Das v. 
Collector of Gujarat (3), Sir Shadi Lal,.C. J., 
was of opinion that à person could not re- 
ceive a: thing from himself and, there-. . 
fore, a contractor who earned: money in 
Baluchistan and ‘brought it with him 
into the Punjab was not "liable to .be assess- 
ed to income-tax on it. That case was 
decided upon the language of the Income. 
Tax Act (VII of 1918), and the decision’ 
might have been different if the same 
question of liability of an individual to pay 
income-tax on income earned otitside and 
brought into British India had come up . 
for deter mination under the Income Tax 
Act of 1922 which provides. in s. 4 for. 
taxing the profits and gains of a business. 
arising outside British India received or 
"brought in" within thrée years of the 
end of the year in which they arose. 

In: Narasammal y. Secretary of State (4), 
I held-that an ‘individual, who resided in 
British India and received there 'instal- 
ment of an annuitye payable in Mysore and * 
remilted to her by an agent, was liable to 
be assessed to income-tax on 'those,sums 
which were “received.in British 4ndia." 


‘Oni the same line of reasoning it might be 


argued that income réceived in thé City 


(2€ Ind. Cas. 621; 44 M.-L. J. 523; 17 L. W. 584; 
(1823) M. W.N. 321; 32 M. L. T. 306; (1923). A. I. R. 
(M.).576; 46 M. 706. 

(3) 77 Ind. Ces. 616; 3 L. 349: (1923) AI. R. (L.) 14, 

(4) 31 Ind. Cas. 404; 39 M. 885: 18 M: L. T. 524; 2 
L.W. 1124; (1016) M. W. Ne- 122. jo 
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-of Madras from an agent stationed out- 
Side must cogie. within the words “income 
received in or from the city,” as it is re- 
ceived in the-city, if not from the city. 
.^ Butit is must be remembered that we 
‘are not now considering the liability of an 
individual to pay income-tax on his total 
‘assessable income whether derived from a 
"British Indian Source or received by a 
‘Resident in British India, but we are in- 
terpreting a local Aot which authorizes a 
"par ticular Municipality or Corporation to 
levy a tax upon business transacted within 


“the city for proti by incorporated com-. 


'panies. . 

Thé income » of a trade orebusiness arises 
-or accrues in the place. where its contracts 
'aré made or its goods are sold. This is 
made clear from Smdith & Co, v. Green- 
‘wood (5). The question whether the profits 
-sought to be assessed were profits arising 
‘from any trade exercised within the United 
-Kingdom of Great Britain was there 
‘answered by finding out wherethe operations 
took place from which the profits in sub- 
stance arose. Again in Municipal Council 
‘of Cocanada v. "The Clan Line Steamers 
— Lid., (6), the trade of.a shipping company 


` was ‘held to be exercised and its business: 


- carried on in the place where its freight 
‘earning contracts were entered into. 

Following the principle of these deci- 

- Bions, there can be no doubt that Nobel's 
, Limited, are.not transacting business with- 
‘in’ the city of Madras in respect of the 
"sales of explosives which take place at 
"the -magazines in Bangalore in Mysore 

State and at Saidapuram in Nellore district. 

"The fact that Nobels Limited, employ 

7 Messrs. Best -& Co, Ltd. as agents in 
Madras for the purpose of collecting the 


- profits made at Saidapuram:and Ban galore 


is and of remitting them to England is. on a 


- circumstance from which it can be deemed 


* that Nobel’s, Limited, transact business in 
- Madras city, as explained in the Expldna- 
tion to s. 110, even though accounts of 
- the transactions: are kept in Madras and 
; though Messrs. Best deduct their com- 
" missien foracting asagents for the English 
: Compathy. The mere fact that the money 
* for which the goods are sold passes through 
- Madras on its way to England will not in- 
- volve any liability to pay the | Municipal 
© tax on companies in Madras becauge in 

(5, (1921) 3K.B. 583; 37 T.L. R.9 


949. 
(6) 51 Ind. Cas. 692; 42 M.455; 36 M. L. J, 226; 10 
Us W. 15-25 M. LT. 192, : 
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are 
.the sales in the three places and are paid 
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converting the profits into English manen 
and obtaining bills of exchange on England 
Messrs. Best & Co. are doing no mare ethan 
what might be done through any br oken 


-or Bank. By the expression "gross income” 


I understand to be meant the total sum 
by which the sale price of all goods sold 
exceeds their costs price at the place of 
sale when that sum is received. 
Devadoss, J.—Of the three questions 
referred for. the opinion of the High Court 
by the Chief Judge, Small Cause Court, 
the first question has been answered and 
the second follows the opinion on the first. 
The third question is “what. is the meaning 
of the expressions ‘gross income’ and ‘gross 


income received in- or from the City in 


the proviso to r. 7? . Does the latter ex- 
pression include ,income arising out of 
business transacted outside Madras the 
proeeeds whereof are transmitted and re- 


-ceived by the agents of the incorporated 


company iu Madras where they have their 
head office?” The answer to this depends 
upon the construction of s. 110 andr. 7 of 
Sch. 4 of the. Madras City Municipal 
Act IV of 1919. The section makes “every 


Incorporated company transacting business 


within the city for profit or as a benefit 
society” liable for the tax. The explanation 
to it makés such company liable if it has 
an office, agent or firm to represent it for 
the purpose “of transacting business in the 
city. There is no difficulty in construing 
s. 110. All that is required under s. 110 is 
that the company should be an incorporated 
company and that it should transaet busi- 
ness within the city for profit or as a benefit 


.S0ciety, and by the explanation itis suff- 


cient if it has an office, agent or firm to 
represent it for the purpose of transacting 
business in the city. Schedule 4, r. 7 is 
also clear, but the difficulty arises in con- 
struing the words "its gross income received 


in or from the city.” 


. The Nobel’s Explosives Company, Limit- 
ed, is an English Company whicli? carries 
on business. thr ough its agents Messrs, 
Best & Co., Madras. It has thr ee magazines 
one at Madrase one at Saidapuram and 
one, at Bangalore. . Messrs. Best & Co, 
remunerated by commission on 


Rs. 300 t à month for watching and other 
charges incurred in the three places. The 
Cor poration: ‘of Madifhs assessed the Nobel's 
- Explosives Company, Limited, on the basis 


of the gross income from the three places 
4 
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and the latter objected 
Hence the reference. 

It is contended on behalf of the Nobel's 
.Explosives Company, Limited, that in 
computing the gross income, the amounts 
realised by Sales at Saidapuram and .Banga- 
lore should not be taken into account. 
The argument is (1) the income was de- 
rived from sales outside the city; (2) the 
contract of sales was not made in the city; 
(3) the sale-proceeds were received at Said- 
puram and Bangalore, and (4) Messrs. Best 
& Co., received the sale-proceeds from the 
two places only for transmission to their 
principals. Itis argued on behalf of the 
Corporation that the agents of the Nobel’s 
Explosives Co., Ltd., namely, Messrs, Best & 


to the assessment. 


Co., are in Madras. (2) The sale-proceeds are - 


received in Madras; (3) the accounts are 
kept in Madras and credits and debits are 
made in the Madras account, (4) the sales- 
men at Saidapuram arid Bangalore are 
not independent agents ofthe Nobel's Ex- 
plosives, Limited, butare only the servants 
of Messrs. Best & Co., and that, under the 
proviso to r. 7 and Sch. 4, the income 
should be considered to have been received 
in'the city, if not from the city, and, there- 


fore, the Standing Committee of the Cor-: 


poration was rightinassessing the company 
on the basis of the gross income from the 
three places. 

That the company is liable to taxation is 
not disputed. "The company has an agent 
in the city and it transacts business in the 
city. Therefore, the conditions required by 
s. 1l0are fulfilled. Schedule 4, r. 7 gives 


the basis of taxation or the rates at which 


the companies are to be taxed. If a com- 
pany has the head office or a branch or 
principal office in the city, itis assessed on 
the basis of capital alone, but if it has not 
the head office or a-branch or principal office 
in the city it is assessed on the basis of the 

ross income received in or from the city. 

he Nobel’s Explosives Company, Limited 
-. not having the head office or a branch or 
principal office in the city, comes within the 
proviso to r. 7 of Sch. 4. It is con- 
tended by Mr. R. N. Aingur for the Noble's 
Explosives Company, Limited, that the 
words "received in or from the city" mean 
the same thing. Ido not think that the 
words "received in or from the city" mean 
the same thing. To give an example, if 
goods are sent by V. @ P. to mufassal, the 
value of the goods is received in the city, 
but where the sales are effected locally, the 
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sale-proceeds are received, from the city. A 
contraet for the supply of goods may be 
made in the city and the price of the goods 
may be paid here but delivery may be made 
outside. In such a case the expression “re- . 
ceived in the city" would apply to the in- 
come which is paid to the agent who is in 
the city though the amount is sent in from 
outside the city. But the necessary condi- 
tion for assessment is that the business 
must be done in the city. It matters not 
whether the sale-proceeds are received from 
the city or received herefrom outside. The 
expression “received in" used in taxing 
Statutes is a well-known one and is intend- 
ed to reach thee income received from out- . 
side.. Thetax that is leviable under s. 110 
is not an income-tax but is a tax. for carry- 
ing onor transacting business, in the city, 
andthe question is, therefore, whether the 
income which is not derived from the trans- 
action or business in the city is liable to 
taxation under s.110 and r. 7 of Sch. 4 
of the Act. It is admitted that sales were 
effected at Saidapuram and Bangalore, and. . 
deliveries of the goods were made at th& 
two places and the sale-proceeds were -also 
received in the two places. All that Messrs. 
Best & Co. have done was to receive the pro- 
ceeds, enter them in the accounts, and 
give credit to their principals and remit 
the amount that remained after meeting the 
commission and other charges, The real 
question, therefore, is, whether that amounts 
to transacting business in the city in regard 
to the salesat Saidapuram and Bangalore. 
A number of cases have been quoted by Mr. 
R. N. Aingar who appears for the Nobel's 
Explosives Co., Limited, and by Mr. Durai- 
swami Ayyangar, who appears for the Cor- 
Beforeconsidering the cases, it 
1s necessary to bearin mindthe distinction 
between an Act like the Income Tax Act and, 
a Local or Municipal Act like the Madras 
City Municipal-Act. The object of the 
Income Tax Act is to,tax all the income which 
a person makes or receives and it is worded 
so as to reach all the income it possibly can. 
But an Act which taxes a profession, calling 
or trade, carried on in any particular city 
or locality, -does not attempt and cannot 
hope to attempt to bring within its scope 
professions, callings, or trade exercised or 
carried on outside such city or locality. 
Wifh these remarks I will consider the cases 
quoted by both sides. 

In Smidth & Co. v. Greenwood (5) the 
facts were:—A Danish firm had an agent in 
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London for advising prcspective purchasers 
and taking samples of earth and sending to 
Copenhagen, etc. Contracts were .finally 
concluded in Copenhagen. The goods were 
delivered F. O. B. The Commissioners of 
the Income-Tax held that the firm exercised a 
trade within the United Kingdom and was 
assessable to income-tax. Rowlatt, J., held 
that the. firm, was not assessable to income- 
tax asit did not carry on any trade within 
the United Kingdom. The Court of Appeal 
affirmed the decision of Rowlatt, J. Lord 
Sterndale, M. R. observes withregard to the 


contention that the firm exercised trade 


. Within the United Kingdom: "Such help 
as was given here in the negotiation of con- 
tracts and their execution by Mr. Robinson 
is not enough to justify a finding that the 
respondents exercised a trade within the 
United Kingdom within the meaning of the 
Income Tax Act," Atkin, L. J., observes 
that canvassing for orders and supervising 
the successful adapting of the goods bought 
for the purpose of buyer's business do not 


, amount to an exercise of trade. 


In Secretary to the Board of Revenue (Income 
Tax), Madras v. Madras Export Co. (7), the 


—learned Chief Justice and Wallace, J., held 


thatin the case of a firm in Paris which 
purchased goods and sold them in Paris, 
the profits accrued solely in France and the 
firm's income was not taxable in British 
India. A mufassal firm buying goods in 
Madras for sale in the mufassal was held 
not assessable under the old City Municipal 
Act—vide Meera Rowther v. President of 
Madras (8). In the light of the above de- 


cisions, it cannot be successfully contended- 


that the Nobel’s Explosives Company, Limit- 
ed, exercises a trade or transacts business 
in the City by the mere fact of its 
agents keeping an account of the amounts 
. realized by the sales at Saidapuram and 
Bangalore. 


The next question is*whether the sale- 
proceeds which are recéived by Messrs. Best 
& Co., in the city ‘are income received in 
or from the city. In construing these 
words considerable help is derived from the 
cases Which have been decided under the 
Income Tax Act both here.and in England. 
Mr. Aingar urges that the income is made 
at the place wheré the sales are effected. 
The income or profits being the difference 


(T) 71 Ind. Oas. 756; 46 M. 380; 17 L. W. 161; 44 M. 
L. J. 290; (1923) A. LR. (M.) 492: 32 M. LT. 37. 
(8) 5 Ind. Cas. 14; 7 M. L, T. 80; 33M.82. — «. 
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between the cost price and the sale price, the 
ineome is derived at the place where the sales 
take place and the income or profts made at 
places outside the city cannot be incomg 
received in the city by the fact of its being 


- forwarded to Messrs. Best & Co. for trans- 


mission to England. In support of his con- 
tention he relies upon Sundar Das v. Collec- 
torof Gujarat (3). The Full Bench of the 
Lahore High Court held that the income 
which acerued:due and which was received 
in Baluchistan and which was subsequently 
brought into British India was not* assess- 
able under the Income Tax Act of 1918. 
The learned Chief Justice held that what 
was received once in Baluchistan cannot 
be received again in British India. In 
that case a considerable sum of money 
which was probably the savings of several 
years was brought into British India. 
There is nothing to show that the amount 
was the income of any particular year. Ifa 
person makes a fortune in a foreign country 
and returns to India, his fortune is not as- 
sessable, for it cannot be said to be the 
income of any particular year, but it may 
be the savings of a life-time. Section 4, cl. 
(2) of the Act’ of 1922, makes the income 
made outside British India assessable to 
income-tax provided such income is brought 
into British India within three years of its 
receipt. The decision in Sundar Das 
v. Collector of Gujarat (8) was under 
the Act VII of 1918 in which there was no 
provision corresponding to that contained 
in the second clause of s. 4. In Secretary 
Board of Revenue, Income Tax v. Ripon 
Press & Sugar Mills Co. (2), the facts were: 
A Company had its office in Bellary, but it 
carried on all its business in Raichur in 
the Nizam’s dominions. The Company 
directed the ‘management and distributed 
the dividends. Some money was received 
at Bellary for meeting the cost of the estab- 
lishment there. The Full Bench held that 
the Company was not lable to assessment 
under the Income Tax Act. In that case it 
was found that the dividends were payable 
only from the treasury at Raichur which is 
outside British India. The learned Chief 
Justice remarked that even with regard to 
the amounts received at Bellary, the firm 
was not assessable under the Income Tax 
Act in respect of such amounts. There are 
some obServationsin Sun Life Assurance Co, 
of Cocanada v. The Corporation of Madras 
(1) which ‘support the @ontention of Mr, 
Aingar, but the point was not expressly 
* <. . 
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decided and ib is unnecessary to refer to 
that casein detail, . In Municipal Council 
.0f Cocanada v: The Clan Line Steamere, Lid. 
| (0), it was held that the *'Clan" Line Steamers, 
“Limited, were not liable to pay profession 


tax under s. 53 of the District Municipali-. 


ties Act beeause the freight earning con- 
‘tracts with the shippers were not entered 
into at the port of Cocanada.. -It-was-found 
in that case that the shipping contracts 
; were made with Messrs. Gordon, Woodroffe 


.& Co. at Madras, and not with the loeal 


agents Messrs, Ripley & Co., who forwarded 
the applications of such contracts .to be 


"dealt with by Messrs. Gordon, Woodroffe & . 


. Co, If the shipping contracts had been 
made at Cocanada, then the Company would 
-have been liable. It may be observed in 
' passing that it was evidently in view of this 
decision that the words “whether or not 

‘such office, agent or firm has power to 
make binding contracts on behalf of the 

Company" were enacted in Explanation to 

8.. 110. - 

= ]nthis case if the contracts for ‘sale were 

. .made with Messrs. Best & Oo. in Madras, 
. and goods were delivered at Saidapuram or 

‘any other place outside the city, the Com- 

pany would be liable to pay tax under s. 
110 of the Madras City Municipal Act. As 
I have already observed, it is not disputed 
that the contracts of sale were made at 
Saidapuram and Bangalore and the price of 
‘the goods sold was received, there. Con- 

' sidering the object and scope of the proviso 

“tot. 7 of.Sch. 4 of the Act, it would 
be* doing violence to its language to hold 
that the inconie earned outside the city is 
‘income received in the city. . The well-known 

„rules of construction that Taxing Statutes 

-Should be strictly construed and that no 

one isto be taxed except by express words 
should not be departed from in construing 

‘the City Municipal Act. The words of 
.8. 110 being quite clear that companies 

‘transacting business within the city are 
liable for the’ tax, it is opposed to, the 

‘scheme of the Act and the wording of the 

section to tax a company for business 
transacted wholly outside the city. No 

doubt, if the company had the head office 
ora branch or principal office in the city, 
the question of the amount of income would 
not arise and it would be taxable ‘on the 
basis of its" capilal. My answer.is "the 

‘gross income received in or from the city” 
does not include: the income arising or 

~ accruing from the business outside the city, 


. Y 


$ * 


* 
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The expression "gross income" used in 
the proviso. to r. 7 cannot be said to be 
"net income." The expression "net in- 
come" is used, in r. 9, Rules 8and9 apply 
(1) to persons holding an appointment 


: upon a monthly salary, and (2) to persons 


exercising any profession, art,. trade or 
caling or their agents or servants in their 
absence, Rule 7 applies to incorporated com- 
The basis of assessment under r. 9 
is the net income of the person liable to 
be assessed. The words “net income" in 
r. 9 must be held to mean income which a 
person gets after deducting legitimate 
charges and expenses from the gross in- 
come. Mr. Aingar contends 


in terms and should be held to mean: net 
income. The expression “gross profits” is 
defined in Cotter’s Advanced Accounts as 


meaning excess of selling price over cost. 


price. The expression “gross income’ ' has 
the same meaning as the « expression "gross 
profits.” If gross income be held to mean 
net income it would not only be imputing 


also bé doing violence to plain English 
words. Reading the proviso to r. 7 careful- 
ly, it appears that the Legislature advisedly 
used the expression “eros income,” for, 
a company which has an agent and does 
immense business in the.city may not 
earn any net income owing to losses in 
another part of the world,: say” South 
America or Australia. The obj ect of s. 110 
is to assess the incorporated company which 
is transacting business in the city, and it 
is immaterial whether the business yields 
anet profit ornot. Relief is given to such’ 
companies by the proviso to r. 7 in cases 
in which there is no head office or a branch 
or principal office in the city. Surely the 
Corporation of Madras cannot be asked to 


wait- for the declaration of dividend by a 


foreign company' to see whether the com- 


pany is liable to pay a licence fee for 


that the. 
expression ' 'erfss | income” is a contradiction : 


absurdity to the Legislature, but would~ 


—_ 


carrying on or transacting business within 


the city. The words “grose income" mean, 
the difference between the cost price and 


the sale price of the goods sold. Ifucom- , 


pany makes a very large income by the 
sale of goods in the city, it cannot? escape 
taxation ‘by saying that it has sustained 
loss in another place. 
in eholding that ihe expr essions "gross 
profits" and, "gross income" mean the 


difference: between the price at which the 


goods are sold and the cost price of the 


I have no hesitation 


[84 1. C. 1994] 
goods at Madras without making allowance 


for, commission and cost of establishment | 


‘and othér charges. 
VN. 


e 


Or dir accordingly. 
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LAHORE HIGH COURT. 
' First Crv Arrear No. 703 OF 1918. 
- January. 15, 1923. 
Present. ——Mr. Justice Br oadway and 
: Mr. Justice Zafar Ali. 
ZAIDA: AND d UU s 
APPELLANTS ' P 
ed "Co versus 
RAT A AND OTHERS—DEFENDANTS— ` 
"vs “RESPONDENTS. ' 
Civil Procedure Codé (Act V.of 1908), O. XXII, v. 8 


Abatement of appeal—Death of pro forma defend- ; 


ant—Representative not impleaded--Shamilat lands— 
Khewat holding, transfer of—Shamilat, whether trans- 


ferred, 


The death of a pro forma deféndant during the 
pendency of'an-&ppeal without his legal- representa- 
tives being impleaded on the.record, has not the 


effect of causing the appeal to abate in its entirety. . 


_[p. 114, col. 1. 


Case-law considered. 

. Village. shamilat lands are not accessories to the 
khewat, holdings, and are not included in transfers 
of khewat holdings’ by the ip 1d, ool 2] where s are 
not expressly mentioned. 

. First appeal from a decree of the Dis- 
trict. Judge; Shahpur, dated the llth J une 
1912. 

. Bakshi Tek Chand, for the Appellants. 

- Mr. Nanak Chand, for the Respondents. 


 JUDGMENT.—With the exception of 


“Mian Muhammad Ali the parties to the 


. pur. 


. prop 


sult giving rise to this appeal are the 


‘descendants of one Jalal, a resident of 


Mauzha Sikanderpur in the District of Shah- 
' The plaintiffs sued for possession of 
15653 kanals of shamilat land, alleging that 
deféndants: Nos. 1 to 4 were wrongfully in 
possession of the sarhe. It was stated in 
the plaint that thé land in suit was situat- 


ed within the area of Maüzha Wijh and had - 


been entered in the revenue papers as the 
y of the descendants of Jalal, that 
Mian Khan, who died without male issue, 

had sold 441- ghümaons, 1 kanal, 8 malas. 
of land, to Raja son of Dadu, defendant No. l, 

on the 11th September, 1873, -but» that- 
the shamilat did. nőt; pàss- “under that'con- 
veyance. 'The principal defendants con- 
lested the suit.and the following issues 
were settled :— 


$ . 
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1. Whether the shamilat land was sold 
-to Raja? 

2. Whether during the pendency of 
Appeal Case No. 40, decided on the 20th 
May, 1897, by the Court of the Commis- 
sioner, Rawalpindi, it was agreed under a 
compromise that Raja would have no share 
in the shamilat land on the ground of the 
purchase ? 

3, Whether on account of the judgment, 
dated the 5th A pril, 1900, in the partition 
case the present suit Is not cognizable by 
a Civil Court, and whether the plaintiffs 
have agreed. to that partition ? . 

'4. Whether the plaintiffs’ claim is with- 


. iitime?'. 


"5. If the shamilat land was not sold, 
whether the defendants hàve been in adverse 
possession of the land in dispute for more 
than 12 years? 

6. Wliether the plaintiffs have admitted 
the defendants as proprietors ? 

7T. Whether the land in dispute is ances- 
tral? , 

8. Whether the fact of abandonment and 
the consent of Allah Yaris binding upon 
the plaintiffs ? l 

9. Whether the plaintiffs are competent 
to sue for possession of land, in the pre- 
sence of the widows and ‘daughters of 
Allah Yar ? 

10.’ If a suit for possession lies, what 
is the plaintiffs’ share, and whether they 
are entitled to get possession of a larger 
share than their actual share ? 

The learned District Judge (old style) 
dismissed the plaintiffs’ suit on the llth 
June, 1912, but gave a decision on the first 
issue only holding that the share in the 
shamilat land had been sold to Raja by 
Mian Khan in 1873. Against this decision 
this appeal was filed in this Court, on the 
25th January, 1918, and Mr. Tek Chand 
appeared on behalf ‘of the appellants while 
the respondents were represented by Mr. 
Nank Chand. 

Mr. Nank Chand mined two preliminary 
objections. He contended first that the 
appeal was baget by time. It appears 
that the suit had been wrongly valued. 
A -part of the land was subject to a fluctuat- 
ing jama while another part was wholly 
unassessed. The pan ppc first 
lodged: an appeal before the Divisional 
J tidge on the Ist August 1912. The Divi- , 
sionah J udge remandede the case, on the 
28th August, 1913, for decision on ,certain 
Against this order of remand the 


* 
PP. * + 
m™ n 
ba 


p 


- 


:1917, the Ghief Court 


jection, Mr. 
support of this appeal. 


11 < ZAIDA V, RATA, ~~ 
| respondents preferred an appeal to the 


Chief Court and on the 2nd. March, 


sent the case 
down to the Court of first instance to 
ascertain the yalue of thé land in suit'so that 
the forum of the appeal could be’ decided. 

On the 5th. July, 1917, the Court of first 
instance recorded a report to the effect that 
the value of the land was Rs. 15,655 and 
on the 13th December 1917, the Chief Court 


. passed an order directing the Divisional 


Judge. to return the memorandum of 
appeal for presentation to the proper Court. 
The memorandum of appeal was returned 
to the appellant on the 19th January, 1918, 
and the appeal was filed in this Court’ on 


the 29th January, 1918. It was returned: 


by the office as'the Court-fees thereon were 
insuffieient and this error was rectified and 


the appeal refiled on the 16th February,, . 


1918. It was contended by Mr. Nanak Chand 
that the suit-had been deliberately under- 
valued and that the time between 11th June 


1912 and the 19th January 1918, should: not ' 


be eliminated. He further contended that 


it was incumbent on the appellants, wher . 
‘filing the appeal obviously out of time, to 


state the cause of the delay. A . reference 
was made to C. v. C. (1) and 441. C. 37 (2). 
After giving due consideration to Mr Nanak 
Chand's contentions my learned brother and 
Í held that sufficient cause existed for the 
delay in the present case and time was 
extended under s. 5 of the’ Indian Limi- 
tation Act. 

Mr. Nanak Chand then. pointed out that 
two of the appellants died as also had 
some of the respondents. He contended, 
therefore, that the appeal had. abated, 
reliance being placed on Syed Mir Nawab v. 
Hardeo (2). and Khuda Balhsh^v. Mathra 
Das (3). So far as the respondents are con- 
eetned, those who have died were. really 


"pro forma defendants, and after a considera- 
including. 
5. Piyare Bal v: Chura Mani (4),, my learned 


tion of the authorities cited 


brother and’ I held that the appeal had not 


- anaes in its” ‘entirety but could proceed. 


" Having disposed of diese preliminar y ob- 
Tek' Chand was heard in 
The real point for 
deter mination is whether under the. sale by 


(1) 22 P. R. 0903.9] P.L. R.1903, | ^ 7 
iz E 12 Ind Cas. 871; 60 P. R. 8911; 49 P. L. R, 1912; 238 


g9 P. W 3 | 
(0 $6 Ind, Cas, 59; 84 P, R. 1918? 
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(ris d. Cas. ` 182; [62 P. R.1913; 85 P, L. R 1913; 
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“Mian Khan to Raja effected on the llth 
September, 1873, shamilat land also p&ssed 
to the-vendee. -Ás pointed out by .Mr. Tek 
Chand the sale-deed (printed on,page 7. of 
the paper book) is very explicit. Init the 


land sold is carefully described, the revenue . 


numbers are given and no mention is made 
ofa share i in "the shamilat. So far as the 


document is concerned I. have no hesita- 
tion whatever in holding that under it the ' 


shamilat lands to which Mian Khan was 
entitled were not conveyed. It was con- 
tended, however, that Mian Khan was 
really making a gift of the land which 
passed under that deed of sale to Raja who 


‘was his son-in-law and Mr. Nanak Chand 


sought, to differentiate the position of a 
son-in-law vendee from a stranger vendee. 
He contended that from all the surrounding 
circumstances a fair deduction. could be 
-drawn that Mian Khan intended to convey 


‘to his son-in-law, Raja, his entire estate 
inclusive of his-share in the shamilat. In- 


this view, however I am unable to concur; 
It has been repeatedly held . that the 


-shamilat lands are- not accessories to the 
khewat holdings, vide inter [alia Ram. 


Das: y. Amir Shah (b; Sultan Ahmad v. 
Parsa Ram (6) and Saleh v. Bakhtawar (T). 
Mr.- Nanak’ 


y, Umda (10), Duni -Chand v. Muhammad 
Bakhsh (11), Jalal. v." Beli Ram: (12),. Sant 
Singh v. J wala Singh (13), Bura v. Jhanda 


(14), and Civil Appeal No. 466 .of 1917.: 


He, however, admitted that the  ques- 
tion before the Court had to be decided 
on the peculiar facts of each case and 
an examination of the authorities cited 
will show that each case proceeded on its 
own proved facts, Mr. Nanak Chand is 


correct in saying that in the early years | 


of the British oecupation waste lands were 
not regarded of any, great. value and they 
were very rarely definitely included in aliena- 
tions that took place, This was pointed , 
out in Civil Appeal No. 466 of 1917 decided 


(5) 113 P. R. 1901; 34 P. L. R. 1902, : 

(8) 36 Ind. Cas. 634; ? P. R. 1917. ut 

(7) 36 Ind. Cas. 601; 3 P. R. 1917. 

(8) 30 Ind Cas.100; 57 P. R. 1915; 131. P.W. R. 1915; 
60 P. L. R. 1916. 

(9) 19 Ind. Cas. 641; 186 P.L. R. 1913; 131 P. W.R. 


1913. 
(10) $4 Ind. Cas. 546; AT P. R11916; 136 P. W. R. 1916; 


-150 P. L. R. 1916. 6 


- (11) 8 P. L. R. 1907; 36 P. W. R.1907. 

`. H9?) 9 P. L. R. 1907; 37 P. W. R. 1907. - 
(13) 10 P.L. R 1907; 34 P. W. R. 1907, 
(4) 113 P.R. 1900; 26 P.L, R. 190), 


Chand cited Shahamad v.. 
“Ibrahim (8), Sher v. Dullah (9), Kalu Khan 
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on the 28th February, 1921. In that case 


the alienation ‘had been effected, in 1853, In . 
the present ease the alienation was effected: 


in 1873 after a settlement had already taken 
‘place, and after the existence of shamilat 
lands and the rights therein contained, had 
been definitely recognised. In these cir- 
cumstances it seems to me that all that can 
be really looked atin the present ease is 


the document under which Raja acquired : 
his rights, and a perusal of that document, ' 


as stated above, clearly shows that the 
Me in the shamilat- was not conveyed by 
it. i < 

- Mr. Nanak Chand referyed to certain 
revenue entries subsequent to 1873 in which 
Raja is shown as being entitled to a share 
in the shamilat. His share, however, is not 
specified in these entries and it appears 
that he would be entitled.to a share in the 
shamilat in his own right, apart from his 


right as owner of the land purchased by. 


him from Mian Khan. These entries, there- 
«fore, do not afford any assistance. 

Mr. Nanak Chand then réferred to a state- 
ment made by one Allah Yar on the 18th 
...Beptember, 1904 which he alleged contain- 
ed an admission by Allah Yar that Mian 
Khan had sold his rights in the shamilat 
to Raja. Doubtless Allah. Yar was the 
immediate reversioner of Mian Khan, but 
this admission of his cannot, in my opinion, 
be regarded as binding on the plaintiffs; 
l, therefore, hold that Mian Khan did not 


sell or gift his share in the shamilat to Raja - 


under the deed of sale dated the 11th Sep- 
tember, 1873, and, if my learned brother 
agrees, I would accept this appeal and 
remand the ease to the Trial Court for a 


decision of the remaining issues in the case - 


including the second issue which has not 
been properly dealt with by the Trial Court. 
I would also direct that costs in this Court 
should follow the event, Stamp to be 
refunded, . EU -o 
NBE? C » Appeal allowed; 
cate, rd ee Case remanded, 


^ 
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ALLAHABAD HIGH COURT. 

Sreconp Civiu AppEAL No. 764 or 1922. 
in Mareh 18, 1924. 

Present:—Mr. Justice Daniels and œ 

e . Mr. Justiee Dalal. 

TOLAI MISIR AND oTHERS--D&FENDANTS 
_— APPELLANTS 
. versus | 
MUNESHAR KOERI—PrAiNTIFF— 
RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 10- -Morigage of 
"Bir lands— Ex-proprietary tenancy—Abandonment. 

On the execution by a proprietor of an usufruetuary 
mortgage in respect of sir plots an ex-proprietary 
tenaney in such plots arises in favour of the mort- 
gagor by operation of law: It is, however, open to 


‘the mortgagor to abandon such tenancy and to hand 


over actual possession of the land to the mortgagec. 
Second appeal from a decree of the Dis- 
trict Judge, Azamgarh, dated the 23rd Fel- 


ruary 1922, - '. 
Mr. Shiva Prasad Sinha, for the Appel- 


lànts. 
Mr. N. Upadhia, for the Respondent. 


JUDGMENT.—This was a suit for 
‘possession onthe ground that the plaintiff 
was in possession of the plots in suit under 
a usufruetuary' mortgage and has been 
‘wrongfully dispossessed by the defendants. 
In the year 1914 the defendants executed 
a usufructuary mortgage in favour of the 
plaintiff of certain sir and khudkasht plots. 
This transaction was not in itself illegal 


- but upon its execution there arose in favour 


of the defendants by operation of law, an 
ex-proprietary tenancy in the sir plots. The 
defendants did not, however, claim this 
tenancy. They allowed the plaintiff to take 
actual possession of the land without op- 


‘position and the plaintiff remained in pos- 


session for six years. In the year 1920 the 
defendants paid up a portion of the mortgage 
money and by agreement with the plaint- 
iff took possession of so much of the land 
as corresponded to the amount paid up. 
They also, however, according to the al- 
legations in the ‘plaint which are not now 
disputed, dispossessed the plaintiff'of the 
remaining portion of the land. The defend- 
ants-appellants contend that to allow this 
suit would be t$ defeat-the policy of the 
law which forbids any covenant which has 
the effect of depriving the vendors of the 
benefit of ex-proprietary rights which arise 
in their favour. On the facts- as they now 
stand, this is not we think the correct way 
of looking at the matter. | The ex-propric- 
tary rights certainly arose in favour of the 


' defendants, but it was open. to them to 
P * 4 


116 : - k 
abandón them. ‘Under. the circumstanées 
set forth above, they must be considered 
to have done so. The plaintiff-is, therefore, 
egtitled to be restored to’ possession and 
we dismiss this appeal with. costs inelud- 
ing in this Court fees on the higher scale. 

Z. K. Apen dismissed, - 
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OUDH JUDICIAL COMMIS- - 
SIONER’S COURT. | - 
CIVIL APPLICATION No. 182-or 1993. . 
. March 7, 1924. -> E 
Diesen :—Mr. Neave, "AL J. Ca 
. and Mr. Kendall, A. J. C.. 
Babu UMAN RAWAN PARTAB 
BAHADUR SINGH—PLAINTIFF. 
—APPLICAN'T 
yersus | 
Musammat HUBRAJ des l 
. DEFENDANT—-OPPOSITH PARTY. 


- 


Roo. 02 UMAN RAWAN PARTAB DARADUR SINGH 9. HUBRAJA, 


Qudh. Rent Act (XXII of 1886), Ch. VII A, scope - 


of--Suit for declaration that defendant i is not muafi 
holder-—Jurisdietion—Civil or Revenue Court. 

- Chapter VII A ofthe Oudh Rent Act is not‘ con- 

fined to cases where the relationship of landlord and 

tenant exists between the parties. Suits under the 


Chapter are; however, intended to be restricted to cases © 


where the relations between the parties are based on 
some contract or grant. [p.117, coL l] - 

A suit by a landlord for a declaration that the 
holder is not a muafi holder-of the property in suit 
and’ does not enjoy any sort of right therein, is not 
cognizablé by Civil Court. [ibid.] - 

Gi Charan v. Durga. Prasad, 65 Ind. Cas. 702; 8 
O. L. J. 472 and. Badri v. Khurshed Ali Khan, 41 
Ind. Cas, 15; 20 O. C. 182, referred to. ` 


“Bhoga Singh v. Pokhár Singh, 8. O. C. $53, distin- 


guished, 
" Application against an order of the 


District Judge, Fyzabad, dated 19th July | 


1923, confirming that of the Sub-J I 
Sultanpur, dated 22nd December 1922. 


| 
- 


Mr, M. Niamat Ullah, for the Applicant. 


-. Mr. 
Par ty. 


question of law which though not very 
intricate in itself ` has * given some diffi- 
‘culty,’ because an. apparently reason- 
able case may be .made out for either 
side. The .applicant “is . the. 
of» Mauzh _Balbhadarpur, Pargana | Gaura 
Jamoon, 
and he sued in the Ciil Court for , Proprie- 
tary possession ofa plot of land from. the 
defendant, and fora declaration that the 

. (a: ard 

. 

26 


Radha Kishan, for ino See 


PUT T raises a 


Talugdar- 
“ip. the District. of Sultanpur, i 


[84 IC. 1924]. 


holder i is not a muafi holder.of the property : 


in suit, and does not enjoy any sort of right ' 


thereon. His case asset forth in his plaint 


Was that ancestors of his had executed two 


pattas in favour of the fathéy-in-law. of - 
Musaimmat Chandan, in respect of thé pro- 


perty in suit, in liéu ‘of certain ‘services ; ; 
that the muah "holders had possessed the 


land and performed the services until the ' 


- 


death of. Musdmmát Chandan, who was the - 


last muafi holder, in December 1918: and thàt 


< the plaintiff then applied in the ‘Revenue 


Courts fór correction of ‘tha> 


village `. 


papers, and the defendant filed an objec-* 


tion on the basis of a deed'*of gift said to 
have been executed by Miisammat Chandan 


and registered in July 1917. The plaintiffs 


i application for correction of the -papers . 


having been finally dismissed by the Board : 
of Revénue; he sued in the Civil Court as ' 


stated: above. The plaintiff claimed: that 
the muaf holders had no right of transfer 


. and that the present defendant was, there- ` 


. fore, nothing but a trespasser, . The defend- 


ant.raised the plea that the suit was not. 


cognisable by the Civil Court, and that 


. Court under Ch, "VIT A of-the Oudh 
Rent Act. Both the, Courts below ` have 
admitted this’ 
. plaintiff's suit. 
the decisions recorded in Gopi Charan v. 
Durge Prasad (1) and Badri v. Khurshed 
Ali Khan (2). 

In this application Mr; Niamat Ullah 
for the plaintif-applicant has urged that 


. it ‘should: have-been institüted'in the Rent ` 


3 


plea” ‘and ‘dismissed the - 
Both Cour ts have relied on’ 


the jurisdiction of a Civil Court isnot ež- ` 


cluded simply because the defendant chooses 
-to set up a plea which would oust the 

jurisdiction of that Court. He claims that 
the Civil Court should, have proceeded with 
the suit at any rate until the stage when 


the defendant could prove that "he held ` 
some kind of muafi right to the land andin -. 


support of this hé has quoted the d in 
Bhoga Singh v. Pokhar Singh (8). In Gopi 


Charan v. Durga Prasad (D there was a trial’: 


on the merits and the suit 


was dismissed 
onthe facts, 


It may be that the plaintiff, 


if he filed a suit under Ch. VII A of - 


the Rent Act in the Revenue Courts, 
would be met by the defence that the 
defendant is-in reality a trespasser, and 
does, not claim asa muafidar, and in this 
case® the Revenue Courts would have to 


(1) 65 Ind. Cas. 702; 8 O. L. J. 472. 
(2) 41 Ind. Cas. 15; 200, o. 182, 
(3) 8 O. Q, 353, 


[84 I. 0.1024] | 


fail, 89 to speak, between two stools. 

. We have not been referred to any exact 
precedent for the present’ case; and as we 
have already observed the applicant's 
pleadings proceed upon very reasonable 
lines. Itis of course not a fact that Ch. VII 

: A of the Oudh Rent Act only applies to cases 
where the relationship of landlord and 
tenant exists between the parties, because 
a rent free grantee is not included in the 

- definition of a tenant in the Act; but it is 
afact that suits under that. Chapter are 
intended to be restricted to cases where 
the .relations between...jhe parties are 
based on some contract or grant, and here 

‘itis argued that this is not the position, 

because the plaintiff expressly states that 
the defendant is, a trespasser. Equally 
plausible is the argument .on the other 
side that the land in suit has been the 
subject of a muafi. grant, and that the 
plaintiff is in effect suing for resumption 
of that grant. The defendant held the 


_the muafidar, andit has ot yet bééh “proved 
that the muafi rights are not transferable 
—"by such a gift. E pats 

We consider that the decisions of the lower 
Courts have been correct. The defendant 
has already shown both by her’pleadings 
in the Revenue Courts and by her written 
Statement that she bases her title on the 
‘deed.of gift executed by one who is ad- 


mitted to have been the last muafi holder. : 


It will be necessary for the Court trying 
the suit to go into the terms of the muaft 
. grant in order to determine whether the 
rights are transferable, and it appears 
probable that the decision ofthe suit will 
depend entirely on the decision of this 
issue. It may of course be necessary for 


the plaintiff to implied the heirs of the last 


muafi holders, if such heirs still exist. It 
“is not the case here that the defendant 
has set up a plea wificeh would oust the 
gurisdiction of a Civil n e but the plaintiff 
himself has admitted that the defendant 
bases hér elaim^on a plea that would oust 
the jurisdiction of the Civil Court if it 
can be upheld. The facts in Bhoga Singh 
v. Pokhar Singh (8) are, therefore, distin- 
guishable from those in the present appli- 
cation, and the result is that we reject 
the application with costs. . 

K 8.D. x, Application rejected. 


um 
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dismiss the suit,'so that the plaintiff would, . 


.8. 79 of the Tenancy Act. 
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ALLAHABAD HIGH COURT. 
. FIRST APPEAL FROM ORDER No, 110 

oF 1923. 3 
; May 1, 1924. ^ 

Present :—Mr. Justice Cecil Henry Walsh 

and Mr. Justice Neave. 
CHEDDA- —PLAINTIFF—AÁPPELLANT 
'^ versus 

ACHHU SINGH AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 
Agra Tenancy Act (II of 1001), s. 70— Tenant in 


-undivided mahal-—Suit against co-parcener ta vecorer 


possession Jurisdiction of Civil Courts. 
‘A tenant in an undivided mahal is the tenant of 


_the whole co-parcenary body. [p. 118, col. 1.] 


Rani v. Aidal Singh; 78 Ind. Cas. 1041; 22 A. L. 
J. 113 at. p. 115; (1924) A.D. R. (A) 431, Lagan Rai 
v. Raja Rai, 79 Ind. Cas. 1025; (1921) A. I. R. cV. 
507 and Debi Prasad v. Bhagwan Din, 16 Ind. Cas. 


* 399; 35 A. 27; 10 A. LL. J. 437, relied to. 


Where such a tenant is dispossessed by-one of the 
co-parceners and. brings a suit against that co- 
parcener to recover possession of the holding and 
mesne profits, the suit does not fall within the pur- 
view of s. 79 of the Agra Tenancy Act, and is not 
excluded from the-jürisdietion of the Civil Courts. 


: [p. 118, col. 1.] IND & 
e Jand under colour of a.deed of, giffifrom ^ 


First appeal from an order of the First 
Subordinate Judge, Cawnpore, dated the 


, 27th February 1923. 


Mr. P. L. Banerji, for the Appellant. 
Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—Only one point arises for 
decision in this appeal. The appellant was 
a tenant in the village which admittedly 
has not been partitioned. It is alleged 
that some sort of private arrangement had 
been come to between the co-sharers under 
which the plots occupied by the appellant 
had fallen to the lot of Achhu Singh, the 
defendant-respondent. Theappellant failed 
to pay his rent and Achhu Singh dispos- 
sessed him. The appellant filed a suit 
against Achhu Singh and certain others 
for possession and mesne profits in the 
Civil Court. The learned Munsif decreed 


"his suit holding that he had jurisdiction 


and that the suit was not barred by 
The lower 
Appellate Coart has come to the opposite 


. conclusion on the subject of jurisdiction 


and has taken the view that the respond- 
ent Achhu Singh being a co-sharer in 
the patti is a landlord of the present appel- 
lant within the meaning of s. 4 of 
the Terfancy Act. It has accordingly held 
that the, Civil Couft has no jurisdiction 
and his ordered the plauft to be returned 
for presentation to the proper Court; 

In-appeal it is- pointed out hat Achhu 

e 

[ -o 
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Singh is only one of a number of co-par- 
ceners, and as such eannot'be regarded as 
the. landlord of the appellant. To enable 
a suit to be brought under s. 79 of the 
Tenancy Act the ejectment must have 
been made by the landlord, that is, in stich 
a case as this, the whole of the co-parcenary 
body. The appellant's Counsel relies par- 
ticularly on à recent ruling ofa Judge of 
this Court reported as Rani v. Aidal Singh 
(1) which has been followed ‘still more 
- recently by another Judge in Lagan Rai v. 
Raja Rai (2). In both these decisions the 
' principle was adopted of the ruling in 
Debt Prasad v. Bhagwan Din (3) that a 
tenant in an undivided mahal is the tenant 
of the whole. co-parcenary body, and that 
a suit under s. 79 cannot be brought 
against one of those co-parceners only. 


. In our opinion this is the correct view. . 


We accordingly allow this. appeal and 
direct the learned Subordinate Judge to 


restore the case to his own file and dispose: 


‘of iton the merits. The appellant will get 
his costs of this appeal in any event, 
including fees on the higher scale. Other 
l kd will abide the event. 
Z. Appeal allowed. 
(1) 78 Ind. Cas. 1041; 22 A. L. J. 113 at p. 115; 
(1924) A. I. R. (A) 431. 
(2) 79 Ind. Cas. 1095; (1924) A. I. de 507: 
(3) 16 Ind. Cas, 399; 35 A. 27; 10 A. LJ 437 
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MARDAS HIGH COURT. 
. SECOND CIVIL APPEAL No. 950 or 1921. 

. March 13, 1924. 
Present:—Mr. Justice Krishnan. 
MOHIDEEN KARIYA PULAVAR— 

DEFENDANT—APPELLANT m 
versus ` 

PERIAN AYAKAM PILLAI-PrAINTIFF 

— RESPONDENT. 

Bond, payable by instalments -- Option to sue for 
whole amount on default in payment of one instal- 
ment, effect of—Waiver— Limitation, commencement 

of—Bond in favour of Secretary of unregistered Com- 
TE of bond after registration, validity 


A bond was executed in favour of the Secretary of 
a Company which was not registered because no 
registration was necessary to constitute itihto:a proper 
Company. sihe Company was, however, subsequently 
registered under the Corgpanies Act and after such 
registration the Segretary of the Company assigned 
- the bond to the plaintiff : 
Held, that the assignment was valid and the plaint- 
7 iffwasentit]ed«to sue on Bins bond. [p. 118, col 2.] — 


MOTIIDEEN KARIYA PULAVAR V, PERIANAYAKAM PILLAI, 


: before' me in this second appeal. 


NG 


- (84-7, C. 1924] 


Neclamega Sastri v. Appiah Sastri, 29 AL. ATi; 1 

. L. T. 237; 16 M. L. J. 385, followed. i 

Where a bond payablé by instalments gives an 
option to the obligee to take advantage of a default. 
of payment in an instalment and to recover the whole 
of the amount due under the bond if he so chooses 
on such! default, but does not compel him to do so, 
the right to sue for the whole amount will not be 
deemed to have accrued on default in payment of 
an instalment if the obligee does not exercise the option 
given to him by the bond. [p. 119, col. 2.1 


Second appeal against- the decree of the : 
Court óf the Additional Subordinate Jud ge, - 


Tinnevelly, in Appeal Suit No. 33 of 
1921 (Appeal Suit No.77 of 1920 on the 
file of the District Court of Tinnevelly) 
preferred against the decree of the Court 
of the Temporary ‘Additional District 
Munsif, Tinnevelly, in Original Suit No. 54 
of 1919 (Original Suit No. 932 of 1918 on 
the file of the Court of the District Munsif, 
Srivaikuntam). 

i Mr. N. A. Krishna Iyer, for the Appel- 
ant. - 

Mr. T. M. Ramasami I yer, for the Res- 
pondent, 

JUDGMEN T.—Two points are take 
The firsv-. 
point ‘is the one dealt with by the Sub- 
ordinate Judge in para. 3 of his judgment. 


It is: contended that because the security ^ 


bond on. whieh the suit has been brought 
was given to the Secretary of the Company 
before it was registered in 1907 and because 
the Company was subsequently registered . 
under the Companies Act, the assignment 


of the bond made by the Secretary ` sub- . 
"sequent to the registration is not a valid 


assignment. This “contention is untenable, 


- The “Company at the time the then Secretary 


took the bond was a validly formed Com- 
pany and no registration was necessary to 
constitute it into a proper.Company, the 
number of share- holders being only 9. The 
decision in Neelamega Sastri v. Appiah: 


Sastri (1) referred to by the Subordinate . 


Judge is clearly authority for it. The fact 
thatthe Company was subsequently register- 
ed cannot invalidate the previous dealings 
ofthe Company. The bond was, theré- 
fore, properly taken and-the assignment 
by the Secretary was quite legal: |. | 
The second point is one of limitation. 
Under the bond, if default is made in the 
payment of instalments more than once, 
provision is made in the bond for enabling ; 
the Company to call up the whole of thes 
amount dué with interest if they so chose, 
Default was made more than once in this 


(1) 20M, 477; 1 M. L. T, 237; 16 M. L. J. 385. 


4 


$ 


- 
T 
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case prior to six years, the period of limita- 
tion applicable to this case and, therefore, 
it is eaid that the suit for the whole amount 
due under the bond is barred by limita- 
tion. The Subordinate Judge has met this 
objection “by pointing out that the bond 
merely gave an option to the obligee to 


take advantage of.the default and to recover. 


the whole of the amount due under the bond 
if he so chose butit did not compel him 
to do so and that in the absence of a 
demand, the right to sue for the amount 
will not accrue. ^In fact the plaintiffs 
assignor did not.exercise his option and 
did not seek to recover the full amount 
from the defendant on the defaults being 
made. It seems tome that the Subordinate 
Judge is right in the view that he has 
taken of this case. Ib was open to the 
obligee to waive any default and that is 
“what he has done in this case as shown by 
his action. His claim for the-whole amount 
cannot, therefore, be treated as barred 
-though his claim for the instalments pay- 
able beyond, the period of limitation is 
"barred; and it has been disallowed by the 
‘lower Court. My attention was drawn to 


. the decision of the Privy Council in Muham- - 


mad Hafiz v. Muhammad Zakaria (2), that 
in case thesimple mortgage-deed provided 


that interest should he paid monthly and - 
- that if it was not paid for six months, the - 
. mortgagee could realise either the unpaid . 


interest only -or both the principal and 


interest and after three years if the principal - 


and interest were not paid the mortgagee 
could sue for principal and interest. That 
was a case which arose under O. IT, r. 2, C. 
P. O, and no question of limitation arose. 
The mortgagee first brought a suit after 
.the expiry of three years to recover only 
‘the interest due under the document. At 
that time the three years had already .ex- 
pired and he was entitled to sue for the 
- principal and interest the date fixed for 
the payment ofthe mortgage amount itself 
had passed. Even únder the first clause it 
“was open to the mgrtgagee to sue for 
‘principal and interest, but he brought a 
suit only for interest. Their Lordships held 
that’wnder O. H, r. 2, C. P. C, he could 
not maintain & second suit for the principal 


-and the balance of interest, The point 


^ E 

(2) 65 Ind. Cas. 79; 44 A. 121; 20 A. L. J 17; 26 

C. W.N. 297; (1922) M. W. N. 89; 35 C. L. J. 196; 42 

M. L. J. 248; 15 L. W. 377; 24. Bom. L, R. 341; 30 M. L. 

T. 224; 3 P. L. T. 279; 1 P. W.R. 1922; (1922) A. I. R. 
(P, 0.) 23; 49 LA. 9 (P.O). 25 : 


DETRENDRA NATH ROY t KAMINI KUMAR PAL, . 


.£o be noticed is-that the suit was brought 
„after the three years had expired when the 


.not exercise that option it 
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plaintiff was entitled to sue for the whole 
of thé principal and interest without apy 
exercise of an option. That rulingsis not in 
point here at all. Herethere was an option 
for the obligee to take advdntage of the 
default if he so chose or to waive it if he 
liked. It is elear on the facts of the case 
that he had waived the default. It is 
conceded that the view taken in this High 
Court is that where there is an option 
open to a person to call up the whole debt 
on default or not as he chose, if he does 
wil not be 
held against him that his cause of action 
had arisen on the default itself. 

Both the points taken in the second 
appeal failing, the second appeal fails and 
is dismissed with costs. 

VN. V.. 

Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Crvin, RoLE No. 802 or 1923. 
January 11, 1924. 
Present:—Mr. Justice Suhrawardy and 

Mr. Justice Page. 

DHIRENDRA NATH ROY AND OTHERS 

—PETITIONERS 
: versus 
KAMINI KUMAR PAL AND oTHErs— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI,S- 90 -- 
Execution of decree—Sale—Application io s2t aside 
sale—Attaching creditor, whether can apply — Inte est, 
meaning of. 

The words in r. 90, O. XXI of C. P. C., “persons 
whose interests are affected by the sale" are not 
limited to persons whose proprietary or possessory 
title is affected by the sale. [p. 122, col. 1.] 

A decree in itself does not create a charge or a 
lien in favour of the decree-holder over the property 
of the judgment-debtor nor does the attachment of 
property in execution of a decree of itself create in 
the decree-holder‘any title to such property, but it 
gives him an interest in the property because the 
effect of obtaining a decree and'attachment of im- 
movable property in execution of that decree is 
that th» dosree-holder becomes entitled to enforve the 
right which he ha óbtnined under his decree ngainst 
that property. | ibid.] l 

An attaching creditor is, therefore, entitled to main- 
tain an application to set aside an execution sale 
under O. XXI, r.90 of C. P. C. A persou who 
is entitled to have an auction sale set aside must be 


.& person whose interests are such as may be affected 


by the sale. [p. 120, eg]. 1; p. 121, coll. 

Joyendra Nath Chatttrjez v. Manmatha Nath Ghose,o 
15 Ind Cas. 668; 17 C. W. N. 80; 16 C. L. J. 066, 
referred to, . ! 


2 
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Rule against an order of the Sub-Judge, 
Faridpur, (Miscellaneous Case No. 259 - of 
1922 arising out of Money Execution Case 
No. 256 of 1922 of the Munsif, Third Court, 

hanga). pe 


. 


Babus Surendra Chandra Senand Surendra 


Nath Bose (Sr.), for the Petitioners. 


Babu Surendra Nath Das Gupta, for the 
Opposite Parties. 


JUDGMENT. 2 
Suhrawardy, d.—This Rule raises an 
important question, viz., whether an attach- 
ing creditor, as such, is entitled to maintain 
an application under O. XXI,r. 96, ©. P. C. 
The facts of this case are that the opposite 
party and the petitionerare two rival decree- 
holders having obtained decrees against the 
same judgment-debtor. The petitioner at 
first attached the judgment debtor's pro- 
perty in execution of his own decree. 
Thereafter the opposite party executed his 
decree attached the property and brought 
it to sale. Thereupon the petitioner 
applied to the Munsif in whose Court the 
decree was being executed to have the 


. property re-sold on the ground that it was 


: up hisright to the rateable distribution. 


. material irregularity. 


sold for avery inadequate price. He fur- 
ther applied to have the assets distributed 
rateably under s. 73, C, P. C., and also for 
such distribution of the assets after the re- 
sale. The Court having intimated its inten- 
tion to reject his applieation he withdrew it. 
The effect of this withdrawal was that he gave 
He 
subgequently proceeded to execute his decree 
and brought this property to sale and pur- 
chased it himself, He now applied to have 
the sale by the opposite party set aside 
under O. XXI, r. 90, on the ground of 
The Courts ‘have 
proceeded upon an examination of żone 
question, whether he is a person who is 


` still entitled to a share in the rateable 


distribution of the assets, having with- 
drawn his application in which he prayed 


for rateable distribution and the Courts. 


‘held that he is not a person entitled to 


make an application under O. XXI, r. 90. 
It has been argued before ys that the view 
taken by the lower Court is wrong; and 


. further that though the petitioner has lost 


A 


his right to share in the rateable distribu- 
tion of the assets he is.a person whose 
interests are affected by the sale and, there- 
fore, he is efititled €o maintain this appfi- 
cation. In my opinion this contention has 
great force. The corresponding words in 


* e [ ] s 
7 e 
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s. 311 of the Code of 1882 were "any person 
whose immoveable property has been sold. 


"The change of. wording in the new Act 


indicates that the Legislature: thought it 
proper in view of the decision in Asmut- 
unnissa Begam v. Ashruf Ali (1) to widen 
the scope of the section. It may be pro- 
fitable to note that the words that- occur 
in r. 90, namely, “a person whose interests 
are affected by the sale” are even wider 
than the words that are to be found in 
r. 89, namely, "any person either owning 
such property or holding an interest therein 
by virtue of a title acquired before such 
sale.” This clearly shows that the person 
who has got a» vestige of title in the 


.property sold may apply under r. 89 to 
have the sale set aside. But a person who 


is entitled to apply under r.:90 to have the 


‘sale set aside may be a person whose 
-interests are such (not necessarily the pro- 


perty) as may be affected by the sale, It 
cannot be said that an attaching creditor 


.has no interest in the sale of the property, 


or, if I may go further, in the property 


‘itself. There is no authority directly in 


point, but from the observations made in 


several cases, some support may be found. 


to.the view that I have adopted. - Reference 
may be made to the case of Jogendra Nath 
Chatterjee v. Manmatha Nath Ghose (2). 
There the question was whether the plaintiff 


who had attached immoveable property. 


before judgment had such interest as would 
entitle him to apyly under O. XXI, r. 90, 
to set aside the sale of the property m 
execution of another person's decree, The 


learned Judges held that he had not. But. 


in coming to that conclusion they drew a 
distinction’ between a person who had ob- 
tained attachment before judgment and a 
decree-holder who had attached «the 
property sold in execution of his decree. 
Reference may also be usefully made to 
the case of Sankaralinga Reddi v. Kanda- 
swami Tevan (3). “There it has been held 


that an attaching creditor does not acquire. 
‘any such charge on,the attached property 


which will give him priority over another 
creditor but he acquires a right to have 
the property kept in custodia legis gor the 
satisfaction of his debt, and an intentional 
interference without justification with any 
such right is an actionable wrong for which 


e 
(1) 15 C. 488; 14 Ind. Jur. 54; 7 Ind. Dec. (N. s) 
909 (F. B 


(2) 15 Ind. Cas. 608; 17 C. W. N.8016 C. L. J. 566. 
(3) 30 M. 413; 17 M. L. J. 334; 2 M. L. T. 365. 


[84 T. C, 1924] . 


an action would lie, In that case-a moveable 
property was attached in execution of a 
. decree. - It was removed by a third party. 
It -was held that the attaching decree- 


holder may maintain a suit.for the recovery ' 


of that preperty from the third party. If 
he had no interest in the property, it is 
difficult to. see how he can maintain a suit 
for recovery. of the same. - It is argued on 
behalf of the opposite party: that if the 
attaching creditor is a person, whose 
interests are affected by the sale then the 
expression “any person entitled to share in 
a rateable distribution of the assets” in 
the rule -is superfluous. On the face of it 
this : argument assumes gome importance. 
-But if is arguable that the first clause 
has reference to a particular class of persons, 
while the latter is of general application, 
Now, what are the interests which the 
‘petitioner has which are affected by the 


sale of the property: by the opposite party ?- 


His ease is that the property is liable to 
be re-sold beeause there was material irre- 
gularity and that: the sale was brought 
about in collusion with the judgment- 
debtor. I can not say that such contention 
is groundless. It appears that this pro- 
perty was previously sold in execution of 
the decree of the petitioner for a higher 
price than that fetched at the present 
sale. The judgment-debtor applied under 
O. XXI, r. 90 and .had that sale set aside. 
The present sale is for a much lesser 
amount but the judgment-debtor has not 
taken any step to challenge it. It is fur- 
ther. submitted to us on behalf of the 
opposite party that the effect of allowing 
the petitioner to contest the present sale 
is that in the event of his success in setting 
aside the present sale, his own sale would 


stand and the opposite party would have 


no further remedy. I am not concerned 
with what may be the effect of having 
the sale set aside. The only question 
.with which we have to deal at present is 
whether the petitiofler is a person who can 
"maintain an application under O. XXI, 
'r. 90, It has-also been urged with great 
deal of emphasis that the word "interest" 
„in r? 20, must be interest in property; that 
is interest which must be some sort of 


proprietary or possessory title: I am not. 


. prepared. to restrict the meaning of a plain 
word so as to exclude all other interests 
such as pecuniary interest. -In my opin- 
‘ion, the present -petitioner is a person 
whose right to. the property, ‘however 


~ 


zs . 
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insignificant it may be, is affected by the 
sale. In this view of the law I am of 
opinion thatthe Rule ought to succeed. 
The result is that this Rule is made ab- 
solute and the case sent back to the Court 
of first instance for disposal on merits, 
Costs will abide the result. We assess 
the hearing fee at one gold mohur. 
Page, J.—I am of the same opinion. 
The issue in this case is whether the 
applicant was entitled to apply to the Court 
to set aside the sale of the property. brought 
about by the opposite party. It is conceded 
having regard to the facts of this case, 
that the applicant was entitled to share in 
a rateable distribution of the assets rea- 
lized by the sale under O, XXI, r. 90, butit 
is said that he has lost his right to share in 
a rateable distribution of the assets because 
he applied that the assets which resulted 
from the sale should be rateably distribut- 
ed and then withdrew that application. 


If that were so, I should be disposed to 


think that his right to share in the rateable 
distribution of the assets has gone, But I 
am not satisfied that this was what really 


happened. What happened was that when 


the sale took place the applicant applied 


-to the Court that the bid of the execution 


creditor No. 1 should not be accepted and 
that the sale should go on, in which case, he 
stated that he would be willing to offer 


.Rs. 700 for the property, the bid of the 


execution creditor No. 1 being only Rs. 145. 


He, further applied that if an order was 


made that the sale should proceed oa the 
terms suggested the assets realized by the 
sale should be rateably distributed, and 
that in that distribution the, applicant 
should be entitled to share. The first 


-application was refused and the applicant 


then withdrew the second one, and there- 


after proceeded to purchase the property at 


the subsequent sale which was brought 
about at his instance. If that was what 
happened, in my opinion, the applicant 
never did make or withdrew an application 


-for a share in the rateable distribution of 


the proceeds of a sale in which the execu- 


-tion creditor No.:l's bid was accepted. All 


that he withdrew was an application to 
share in the proceeds of the sale made on " 
the assumption that he was ‘entitled to bid 
when the property was put up for sale; 
and ifthe occasion hereafter arises, it may 


. Þe, if these proceeglings to set aside the sale, 
are dismissed, that it will still. be open to 
othe applicant to apply to share in. a rate. 
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able distribution of the assets; As to that I 
express no opinion. . 

But there is another ground upon zwhich 
the applicant contends that he is entitled to 
apply to set aside the sale under O. XXI, 
r. 90, namely, 
irregular or & fraudulent one his interests 
were thereby affected. The opposite party 
contends that an execution creditor who 
has obtained & writ of attachment is not 
a person whose interests are affected by 
the sale because in this contention the 
only persons  connoted by the words 
"those whose interests are affected by the 
sale” are persons who possess proprietary 
-or possessory title to.the property which 
forms the subject-matter of the sale which 
title will be destroyed if the sale is 
allowed to remain effective. In support of 
that contention the learned Vakil for the 
-opposite party cited certain casés which 


had been decided under corresponding’ 
‘provisions in the old Code (s. 311) But’ 
it is to be observed that the words in - 


5. 311 were “any person whose immoveable 
-property has been sold,” and that’ in 
r. 90 there have been substituted the fol- 
lowing words, viz, “any peason whose 
‘interests are affected by the sale.’ The 
intention of the Legislature, in my opinion, 
when making this amendment of the 
‘language of the rule, was to enlarge the 
‘class’ of persons who would be entitled 
to apply uuder r. 90. In my opinion 
"persons whose intererts-are affected by 
the gale” is an expression which is not 
limited to persons whose proprietary or 
possessory title is affected by the sale. 


Now, is .an execution creditor who has : 


‘attached immoveable -property a -person 
whose interests are affected by a fraudu- 


lent ‚or irregular sale? In my opinion, he ` 


is. It may well be that a decree in itself 
‘does not create a charge or a lien in favour 
of the decree-holder over the property of 
the judgment-debtor, and it also may be 
a sound contention that the attachment 
‘of property in execution of a decree does 
-not of itself create in the decree-holder 


any title to such ‘property, but in my 
opinion it gives him an interest in 


the property, and a very real interest, 
because the effect of obtaining a , decree, 
"and attaching immoveablé property in 
execution of that decree is that the 
. decree-holder becomeseentitled to enforce 
-the right which he has obtained” under 
.his decree. against that property. . Now, 
s Y g . 
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that the sale being an ` 
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if the sale by another decree-holder ‘is 
in fact collusive, it affects the right of : 
the execution creditor: who has attached 
the property at any rate to this extent, 
that if he is entitled to & share in.the 
rateable distribution of the proceeds of 
the sale, he will receive a lesser amount 
than he would have obtained if the pro- 
perty had been sold fora fair aud proper. | 
priee, or again if he is not entitled to à 
share in the rateable distribution of the ` 
proceeds of the' sale, there will be a less 
sum available after payment of the decree- 
holder's judgment debt for the"purpose of 
liquidating the decretal amount to obtain 
which he has ajtached the property. In 
‘my opinion, the interests ofthe applicant 
were or might be seriously affected by the 
sale; and, in my judgment, he is entitled to 


-have his application under r. 90 heard upon 


the merits. For these reasons I agree 
with the order proposed by my learned 
brother. . ; 


Z. K. Rule made absolute. 





MADRAS HIGH COURT. "s 
APPEAL AGAINST ORDER No. 69 or 1923 
, AND ` 
Civir Revision Peririon No. 211 or 1923 
January 24, 1924: 
Preseni:—Mr. Justice Phillips and 
Mr. Justice Odgers. 


KRISHNA IYER-—APPELLANT IN A.A. O. 


No. 69.or 1923 AND PETITIONER IN C. R. P. 
No. 211 or 1923—PrLAINTIFF—PETITIONER 
versus 


SUBRAMANIA IYER AND ANOTHER 


— RESPONDENTS IN BOTH; 
Civil Procedure Code (Act V of 1908), O. I, v. 10, > 
O. XXII, v. 10—Mortgage-suit—Preliminary decree — 
Purchaser of -portion of mortgaged property pendente 
lite, whether can be added as party—Power of Court 
to add parties. ; 
. Under O. XXII, r. 10,0f C. P. C.a person who 
purchases a portion of the mortgaged property dur- 
ing the pendency of a mortgage-suit can be added 


as a party to the suit even after a preliminary decree e . 


has been passed, inasmufh as, by. virtue of his pur- 
chase pendente lite, he has become subject tò all the 
liabilities of the mortgagor and consequently can raise 
no defence to the suit which the mortgagor could not 
raise. (p. 123, col. 2; p. 124, col. 1.] 

It is open to the Court to add a party at any 
stage of the suit and to allow ' the prior pro- 
ceedings to be re-opened so far as such party is con- 


‘cernede fp. 124, col. L] 


Raghunath v. Sheplal, 39 Ind Cas. 849; 13 N. L. R. 69, 
dissented from. . 

Keith v. Butcher, (1884) 25 Oh. D. 750; 93 L. J. Ch 
640; 50 L. T. 203; 32 W, R. 378, relied On, - 
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Appeal.against and. petition to revise. 

an order, dated the 27th of January 

1928, of the Court of the Subordinate 

Judge, Mayavaram, in Interlocutory Ap- 

` plication No. 187 of 1922, in Original Suit 

‘No. 113 df 1921. ` l . 
Mr. P. R. Ganapathy Aiyar (with him Mr. 
S. Panchapagesa Aiyar), for the Respond- 
ents.—I raise a preliminary objection that 
the petition in the lower Court having 

been one under O. I, r. 10, C. P. C., no 
appeal lies to the High Court from the order 

thereon. E 
Mr. K. V. Krishnaswamy | Aiyav with 

him Mr. K. Narasimha Iyengar), for the 

Appellant.—With regard to the: pre- 
liminary objection, the petition though 
under O. I, r. 10 is substantially one 
under O. XXII, r. 10, 0. P. C., against an 
order on which an appeal lies; as 

.the ground covered by O.. XXII, r. 10 
is really one of the grounds ‘on which 

a Court can act under O. T, r. 10, C. P, C 

In any case even treating the petition as 
strictly one under O. I, r. 10 a revision 

petition has been filed under s. 115, 
C. P. C. and this Court can interfere be- 
cause the lower Court has dismissed it on 
the ground of want of jurisdiction. 
Then, on the merits, the second respond- 

ent was a purchaser in Court auction 
sale held after’ the  mortgage-suit. and 

his purchase was really pendente lite, 

He is bound by the preliminary decree 

. and as such he can be impleaded as a 
party defendant to the mortgage-suit after 

the preliminary , decree and before final 

decree. It has, been held thatan assignee 
after preliminary decree can be impleaded: 

Muhammad Nasib Ullah Khan v. Jarao Bai 
1 E 


As to the first respondent who purchased 


before but whose purchase was however: 


confirmed after suit, he was also a pur- 
chaser pendente lite, and O. X XII, r. 10, C. 
P. C, applied inasmuch as his title arose 
only on confirmation which was after suit, 
In any ease to avoid multiplicity of suits 
the Court has got wide powers under O. 
I, r. 10, C. P. C., to implead him as a party 
defendant,. at the same time re-opening 
the decree so far as he was concerned 
. and giving him an opportunity to raise 
his defence in the suit. The case in 
Jotindia Mohan Tagore v. Bejoy Chandra 
(2) was one -of addition of party after preli-* 
(1) 27 Ind. Cas. 771; 37 A. 226; 13 A. L. J. 307, . 
(2) 32 O, 483. | | 
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minary decree in a partition suit. In Surant- 
palli Ramamurthi v. Surampali Reddy 
(3) parties were transposed after preliminary 
decree in a partition suit. See also Keith 
v. Butcher (4). è 
Mr. P. R. Ganapathy Atyar (with him Mr. 
S. Panchapagesa Iyer), for, the Respond- 
ents.—Whatever may he the case with 


regard to the second respondent, there is no 
warrant for adding the first respondent 


because unless the proposed defendant is 
in. a position to attack the decree if he 
so likes, he cannot be added as a party 
and so long as there is a decree which 
cannot be re-opened and which is binding 
on the parties, the power under O. I, r, 
10 cannot be applied. See Raghunath v, 
E" (5), Bent Madho v. Yusaf Husain 


JUDGMENT.—This appeal is against 
the order of the Subordinate Judge of 


- Mayavaram refusing to add the two respond- 


ents as parties after the preliminary 
decree in a mortgage-suit brought by the 
plaintiff had been passed and before the 
final decree. A portion of the mortgaged 
property had been attached by the second 


-respondent and was brought to sale by him 


on the 18th of July 1921. A portion of 
the properties was purchased on that date 
by the first respondent, but the sale was 
not confirmed until December 1921. In 
the meanwhile, in November 1921 the 
plaintiff brought this suit. Some other 
properties which had been sold in July 
had been purchased by a third pagiy, but 
that sale was set aside because the balanee 
of purchase-money was not paid and they 
were. again brought to sale in March 1922 
when they were purchased by the second 
respondent. As those persons are interest- 
ed in the mortgaged property, the 
plaintiff sought to add them as party de- 
fendants to his suit before he obtained 
the final decree. So far as the second re- 
spondent is concerned, it is perfectly clear 
that he purchased the property during 
the pendency of the plaintiffs suit and, 
consequently the provisions of O, XXII, 
r. 10 are applicable in his case. Under 
that rule he can be added as a party at 
any time during the pendency of the suft 


(3) 60 Ind. Cas. 144; 12 I. W. 563. 
(4) (1884) 25 Ch. D. 750; 53 L. J. Ch. 640; 50 1.. T, 203; 
32 W. R. 378. 
5) 39 Ind. Cas. 849; 13 N. L. R. 69. 
n 1? Ind. Cas. 1031; 10 Q. L. J. 232; 9 O. & A. Leh 
826; 26 O. C. 317; (1924) A. PR. (0.) 33, 
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„and inasmuch as he. has purchased the 
mortgagor's interest in a portion of the 
-property, itis certainly desirable that he 
should be added, for, having purchased 
pendente lite he has become subject to 
‘all the liabilities of the mortgagor and 
consequently “can raise no defence to this 
guit which the mortgagor could not raise. 
The case is somewhat different as regards 
the first respondent. He undoubtedly pur- 
chased the property before the suit was 
.filed: but inasmuch as hi$ sale was not 
confirmed until after the filing of the suit, 
the plaintiff could not make him a party, 
. because he would have been met with the 
‘objection that this respondent bad not at 
that time any interest in the land; but 
inasmuch as the creation of interest dated 
back to July and the only action taken 
by the respondent in order to create that 
interest was the making of his bid in July 
“1921, his interest must be deemed to have 
been created before the suit was filed. 
Order XXII, r. 10 is, therefore, not appli- 
cable in his case. We are then asked by 


the appellant to apply the provisions of 


O.L r. 10 and in the exercise of our 
discretion to add him as a party de- 
fendant in order to avoid the necessity of 
filing a fresh suit against him. The learn- 
ed Subordinate Judge declined to make 
him a party relying on a decision of the 
Additional Judicial Commissioner of Nag- 
‘pur Raghunath v. Sheolal (5) in which it 
“was held that it was not competent to 
add parties after a preliminary decree. 
We have, however, the authority of Keith 


v. Butcher (4) for holding that even after .. 


à judgment had been pronounced in an 
action for foreclosure, a party was allowed 
to be added before the judgment had 
actually been drawn up and entered, 
“would appear to be a somewhat stronger 
‘case than the present one. No doubt in 
‘the present case as the first respondent had 
‘no opportunity of meeting the plaintiff's 
case ‘in its earlier stages, it would not 
-be fair to implead him as a party and 
-make him liable to the preliminary decree 
. already- passed without giving him an 
opportunity of ‘meeting it. Onthe other 
"hand, it is open to the Court to add a 
“party and allow the prior proceedings to 
- be re-opened so far as he is concerned 


and we are now asked to allow this tb be, 


«done rather than drive ethe plaintiff to 
another suit, There are circumstances’ in 
this case which seem to render the former 
|| LÀ 
v 
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plaintiffs costs in this appeal. 


That, . 
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course desirable. "Thé firstrespondent has 
purchased this property subject to the 


mortgage and in the sale proclamétion 


the mortgage was practically admitted . 
by the decree-holder. This stafement by 
the decree-holder is not binding on the 


first respondent, but he may be given an 


opportunity now of proving the mortgage 
was not valid so far as his property is con- 
cerned. On this condition we direet that 
he also be added as a defendant. 

As the appellant hassucceeded entirely 
so far as the second respondent is concern- 
ed, the second respondent will pay half the 
The first 
respondent will bear his own. costs. | 

A preliminary objection was raised that 
no appeal would lie, against the Subordi- 
nate Judge's order, but so far as the 
order relates io the second respondent, the 
appeal would lie under O. XXH, r. 10; 
butinasmuch as that rule is not applic- 
able to the first respondent, the appeal 
would not lie under O. I, r. 10; but 
as the order is one and the same, we will 


“deal with the case so far as the first respond- 


ent is concerned in the revision petition, 
which has also been filed. There will b 
no costs in the revislon petition 
V. N. V. Appeal allowed, 
7. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 250 
oF 1922. 

. March 5, 1924. 
Present:—-Mr. Justice Newbould and 
À Mr. Justice B. B. Ghose. 
SAILESH CHANDRA GUHA —PLAINTIFF 
—APPELLANT 
l versus 
BECHAI GOPE AND orHERS— 
DEFENDANTS— RESPONDENTS, ' 

Civil Procedure Code (Act V of 1908), O. XLI, v. 92 
—Appeal--Cross-objection, Absence — of — Respondent, 
whether can urge plea which would render decree 
invalid—Contract Act (IX of 1872), s. 19-ÀA—-Umndue 
influence—Contract, by whom can be avoided—ġivi- 
dence Aci (I of 1872), s. 115—Estoppel—-Representa- 
tion by mortgagee that certain sum is due under the 
mortgage. 

In the absence of a crogs-objection it is not open 
to a respondent to urge at the hearing of an appeal 
a ground@which is not one in. support of the decree 


‘made by the lower Gourt, but which, if sustained, 


would render the decree invalid. [p. 126, cal. 1.] 
Where a person, whose consent to a contract was 
procured by undue infiuence does not avoid the con- 


` 


.. mentioned by him; 
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tract, it cannot be evoided at the instance of a third 
person. [p. 126, col: i : 


co : 
A. wo was desirous’ of purchasing certain pro- 


perty which had been mortgaged to B. ascertain- ' 


ed from B: the amount due tọ the latter under the 
mortgage and on the faith of B's representation as 
tothe amount due under the mortgage, A. purchas- 
ed the property at a certain price. When, however, 
he sought to redeem -B. the latter alleged that a 
larger sum than. had been previously mentioned by 
him was due to him under the mortgage: 

Held, (1) that there was a concluded contract be- 
tween A. and B. which was contingent on the pur- 
chase of the property by A. that B. would release 
his mortgage righte wc iD of the sum 
p. 127, col. 1. 

(2) that in any case B. was estopped from de- 
manding a sum higher than that. which he had 
mentioned on the first occasion as being due under: 
the mortgage. '[p. 128, col. 1.] 

{Case-law diseussed;) | 


Appeal against a decree of the, Sub-. 


ordinate Judge, Second Court, Dacca, dated 
the lith May 1922. l 


Dr. Sarat Chandra Basak, Babus Upendra: 
Lal Roy and Jitendra Kumar Sen Gupta, 
for the Appellant. . 


Dabus Dwarka Nath Chakraburtty, Prakas’ the karta of the family, that the mortgage 


Chandra Pakrashi, for the Respondents. 


`- dUDGMENT.—This appeal is by the 
plaintiff and arises out of a suit for en- 
forcement of a mortgage by sale of the 
mortgaged properties. The mortgage-bond 


is dated the 4th June 1907 and was exe-. 


. cuted by defendant No, 1 in favour of one 
‘Mathura Mohan Saha for Rs. 130 by which 


he mortgaged all his properties. The sti- 
pulated rate of interest was Rs. 5 per 
cent. per month with five monthly rests 
and the due date was in the Asswin fol- 
lowing the date of the “bond. Mathura 
Mohan died sometime in June or July 
1916 and hissons, pro forma defendants Nos. 
29 to 33 succeeded, to: his interest as his 
heirs. Plaintiff obtained an assignment of 
the bond from the pro forma defendants 
for a consideration of Rs. 900 by a deed 
dated the 26th-September 1919 and brought 
this suit on the 24th October 1919. The 
mortgage-money due on that date is 
said to` have. amounfed to Hs. 83,917-12 
but considering that. so much money. 
cannot be realised from the mortgaged 
propefty plaintiff has claimed only 
Rs. :9:999 and abandoned the claim: for. 


the balance. Defendants Nos. 2:to 28 have: 


been impleaded as having aequiredsome 
interest in. different portions of the mort-: 
gaged property.subsequently to the mort- 
gage. Defendants. Nos. 3, 4, 5, 6and Tand“ 
defendant No, 8 only appeared and contest- 


- 


we 
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- is concerned in. paras. 
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ed the suit. Defendants Nos. 3; 4 and 5 do 
not claim any right independently in them- 
selves and are in the same interest as. 
defendants Nos. 6 and 7. Defendants 
Nos. 6 and 7 purchased properties Nos. 2, 
4, 5 and llof the schedule*to the plaint 
from the defendant No. 1 by a kobala 
dated the 7th May 1918 and the defend- 
ant No. 8 took mortgages of a i annas 
share of property No. 2 and 2 annas shàre 
of properties Nos. 1, 3, 7 and 10 by three 
deeds, two of which bear the date of 7th 


: August 1918 and one of 8th October 1918. 


The defence of defendants Nos, 6 and 7 
is contained so far as the present appeal 
7, 8 9 and 18 
of their written statement. - Shortly stated 
their story is that defendant No. 1 having 
proposed to sell his properties to these 
defendants, defendant No. 7 went to the 
pro forma defendant No. 30, in order-to as- 
certain the dues on the mortgage-bond of 
defendant No. land a final settlement was 
arrived at with defendant No. 30 who is 


would be discharged on payment by de- 
fendants Nos. 6 and 7 of the;:prineipal 
with interest as in previous bonds (i, ¢., 
14 annas per cent. per month) and on the 
absolute faith of that statement these de- 
fendants settled the price with defendant 
No. 1 and purchased the properties, but 
whien they went to pay the mortgage-debt 
as settled, defendent No. 30 did not accept 
the money on some pretext or other, hey 
plead that the mortgagees were guilty 
of a breach of contract and further they 
were estopped from claiming a larger 
amount than what they represented to be 


.due and so the plaintiff cannot recover 


any sum in excess of that amount. It is 
unnecessary to state the defence of defen- 
dant No. 8 here asit will be dealt with 
later on., The Subordinate Judge passed . 
a decree in favour of the plaintiff for 
Rs, 381-0-6 calculating the interest on the 
principal at the rate of 14 annas per cent. 
against all the defendants. The plaintiff 
has appealed., Before dealing with the 
question raised by the appellant the con- 
tention of the respondents that the frame 
of the suit isin contravention O. XXXIV, 
r.l, óf the C. P. C. may be disposed of. 

It is. based on the allegations contained in 
para. .3,of the written statements that, 
defendant No..8 has co-sharers who have not 
been made parties. This question was raised. 
in the third issue in the Cqurt below. and 
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decided against the defendants, No cross- 
objection was filed by the respondents in 
this Court under O. XLI, r. 22 of the Code 
. &nd it is not, therefore, open to them to 
take that grotnd, as it is not one in 
support of the -decree made, but which 
if sustained, would render the decree in- 


valid. Moreover the bonds being in favour 


of defendant No. 8 he alone was made a 
party, and he represented the. interest of 
his co-sharers, if any, sufficiently for the 


purpose of this suit. The decree cannot,- 


therefore, be reversed on that ground. 
The questions raised-before- the lower 


Court which require our consideration - 


were, ‘whether there was any contract 
between the contending - defendants and 
pro forma defendants as alleged and whe- 
‘ther the stipulation for interest was hard 
and unconscionable or penal, These were 
covered by the 5th and 6th issues raised in 
that Court. The learned Subordinate Judge 
held that the defendants had succeeded 
in proving that Nabadwip Saha had agreed 
with defendant No. 7 to accept the prin- 
cipal with interest at the rate of 14 annas 
per cent. in full discharge of the mortgage- 
debt, and that Nabadwip was the Mana- 
ger of the joint family. He also found 
that when that defendant offered the 
money.as agreed, Nabadwip declined to 
accept it on some pretext. Upon this 
finding he held that the plaintiff is not 
entitled to recover any amount in excess 
of what was agreed upon by his vendors. 
He also held that Mathura 'Mohan, the 


original mortgagee, was, in a’ position to` 


dominate the will of defendant No. 1, and 


he used that position to obtain an unfair , 
advantage over the latter and consequent- ` 


ly the bargain can be assailed as uncon- 
scionable. 


It is contended by the learned Vakil for 


the appellant that the facts necessary for 
substantiating a case of uudue influence 
have not been proved and the mere fact that 
the rate of- interest is high would not 
justify the interference of the Court. The 
, matters to be dealt with when a case if 


sought to be brought within’ the provi-- 


sions of sub-s.3 of s. 16 of the Contract 


Act, have been explained by the Judicial. 


Committee in the.recent case of Ragunath 
Prosad Sahu v. Sarjw Presad Sahu (1). We 

© 82 Ind. Cas. 817; 9(1924) A. I. R. (P. €.).00; 5 
T. L. T, 72: . L, J.105; 2 P: L. R. 87; 19 L, 


pl » ! 


W. 470; 34 M. L. T. 57; 26 
122; (1924) M. W, N. 638 (là 0). 
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Bom. L. R. 595; 46 M.. 
D: J. 010; 3 Pat, 249; 28 O. W. N, 834; 110. L. J,- 
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do not, however, consider it necessary to 
igo into the question whether the facts 
establish undue influence or not, as we are - 
of opinion that it is not open tp the con- 
testing defendant to raise that plea. Sec- 
tion 19A of the Contract Act provides 
that a contract is voidable at the. option 
of the party whose consent to it was caused 
by undue influence. ‘Defendant No. 1 whose 
consent is-alleged to have been caused 
by undue influence did not at any time 
avoid the contract -nor does he seek to do 
so now. The contesting defendants as 
transferees of portions of the mortgaged 
property are not *competent to avoid the 
deed on the ground of undue influence exer- 
cised on defendant No. l. . ! 

It is next contended by the appellant that 


- the Subordinate Judge is wrong in deciding 


the case.on the finding that there was a 
valid binding contract. It is urged that 
(1) oral evidence of the alleged contract 
is not admissible under the provisions of 
8:92 of the Evidence Act, (2) the evidence 
does not establish a completed contract, 
which only shows that there was a mere - 
promise by the mortgagee which was not 
binding on him and which he could with- 
draw at any time, (3) there being no con- 
sideration the contract was void, (4) : Naba- 
dwip was not the karta and could. not 
bind all the pro forma defendants by any ` 
contract, and (5) assuming there was a 
binding contract with defendants Nos. 6 
and 7, defendant No. 8:/is not entitled to 
any advantage on the basis of such con- 
tract. 2j 

"The evidence that has been given is 
notof anoral agreement varying the terms 
of a written contract between the parties 
to the oral instrument, but of a different 
contract between the defendant No 7 and . 
Nabadwip as regards the terms on which 
Nabadwip would assign or release his 
incumbrance on the property which defend- 
ant No: 7 was about to purchase. We 
are of opinion that 8. 92 of the Evidence 
Act has mo application to such an agree- 
ment which did not vary the . contract 
between ` Mathura Mohan and defendant 
No. 1. We, therefore, hold that the evi- 
dence is. admissible. We shall next deal 
with ghe 2nd and 3rd pointsraised. The 
uncontradieted evidence on behalf ofthe 
defendants satisfactorily proves the facts as 
found. by the learned Subordinate Judge. . 
The substance of the evidence is that de- 
fendantg Nos. Gand 7 wanted to purchase 


- 
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the properties of defendant No. 1 and they 
desiréd to do so free from theincumbrance 
of the mortgage-bond. Defendant- No. 7 
desired to settle the amount on payment 
of which the incumbrance would be dis- 
charged by Nabadwip. On receiving the 
information defendant No. 7 settled the 
price to be paid to defendant No. 1 who 
executed the kabala, but when defendant 


. No. 7 tendered the money as-settled with 


Nabadwip, he put him off and subsequent- 
ly did not accept it. Defendant No. 7 
say, “I would not have purchased the lands 
had not Nabadwip promised to accept his 
dues as stated .above." We have no doubt 
that on these facts 
between Nabadwip and defendant No. 7 has 
been established. At that time a complete 
title to the mortgaged property could only 
be obtained by defendant No. 7 if he could get 


the interest of defendant No. 1 as well as that 


of the mortgagee. The defendant No. 7 
went to the mortgagee first for ascertaining 
the-consideration to be paid to the mortgagee 


: in order to obtain a release of the mort- 


-— 


gagee's interest, and both of them came to 


This amounted to a contract which may be 
said to be eóritingenton the defendant No. 7 


purchasing the equity of redeption. The 


statement of the mortgagee may. also be 
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. however been held in England that an 


a eoncluded contract ' 


_an agreement with regard to the matter. 


taken to be an offer made by the mortgagee. 


which was never withdrawn and must be 


. considered to have been accepted by the 


defendant No. 7 when the equity of redemp- 
tion was purchased. The purchase of the 
property and the: alteration of the position 
of the defendants on. the faith ofthe offer 


. by the.mortgagee is good - consideration for 


the contract,and is, therefore, binding on the 
parties, The. question has been argued 
from another point of view, that is, whether 
upon the facts the plaintiff is not estopped 
from claiming “a larger. amount -from these 
defendants by reasoneof the representation 
made to them. The learned Vakil for the 
appellant urges that there can be no estoppel 
in this case and he relies on the speech of 
Lord.Selbourne in Maddison v. Alderson (2), 
that tht doctrine of estoppel by representation 
isapplicable only to representations as to 
some existing state of facts alleged to be 
atthe time actually in existence, and not 
to promises de futuro, which if binding at 
all, must be binding as contracts, The 
question ‘is not free from difficulty. It has 


(2) (1883) 8 A. C. 467 at p. 473; 52 L. J. Q. B, 


191; 49 L, T, 303; 31 W, Ri 820; 47 J. P, 82h. 


-redemption,” 


undertaking may operate as an estoppel 


though. in the absence of consideration ‘it 
cannot amount to a contract: Fairfield 
Shipbuilding Co. v. Gardner* Mountain & 
Co. (3.), In re Wickham (4). The rule is 
stated thus by Bigelow: "Situations may 
arise, indeed, in which a contract should 
be held an estoppel, as in certain cases 
where only an inadequate right to action 
would, if estoppel were not allowed, exist 
in favour of the injured party. In such a 
case estoppel may sometimes be' available 
to prevent fraud and a circuity of action” 
Bigelow on Hstoppel, 6th Edition, pp. 639, 
640. The learned Vakil for the respondent 
relies on The Ganges Manufacturing Co. 
v. Sourujmull (5), which is the leading case 
‘on the -subject in our Court. There an 
order for delivery of goods to a person was 
signed by the agent of the defendant Com- 
pany,on the faith of which the plaintiffs 
were induced to pay a certain sum of 
money to the purchasers of the goods. It 
was held that the defendants were estopped 
from setting up a lien and refuse delivery 
of the goods—Sir Richard Garth, C. J., 
after stating the fallacy of the argument 
on behalf of the defendants that all rules 
of estoppel are also rules of evidence ob- 
serves, “ But ‘ estoppels,’ in the sense in 
which the termis used in English legal 
phraseology, are matters of infinite variety, 
and are by no means confined to the gsub- 
jects which are dealt with in Chap, VIII 
of the Evidence Act. A man may be 
-estopped, not only from giving particular 
evidence, but from doing acts, or relying 
upon any particular arguments or conten- 
tion which the rules of equity and good 
conscience prevent his using as against his 
oppenent.” In the present case the under- 
taking of the.mortgagee was asif he had 
said, “ I shall accept so much in satisfaction 
.ofour debt. Irelease the balance in your 
favour. You may purchase the equity of 
The defendants relying 
upon that statement purchased the pro- 
perty which they otherwise would not have 
done. Can the mortgagee now turn round 
and say that heis entitled to claim the full 
amount ofthe bond? To allow him tó do 
so would be to give him an advantage over 


e 
(3) QOPI) 104 L. T. 988 ‘at p. 289; 27 T, L. R, 
9 " - 


j (i ci91s) 34 T. L. R. 158 at p. 159; (1917) E. B. R. 272, 
KU O, 669; 5 O, D, R. 533; 8 Ind. Deo (x. s) 
i oe = e 
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which asa rule of equity: and good con- 
science-no.Court should do. In'any view 
then whether the matter is looked upon 
as a contract or as operating as an ‘estoppel 
the mortgagtes would-be bound. It is not 
questioned .that plaintiff as an -assignee 
frorn the mortgagees would. be as much 


bound as his vendors, As tothe 4th point 
urged: that Nabadwip was not thé karta 
of the family of the mortgagees, although : 


the fact was distinctly alleged in the written 
statement and evidence given in its support, 
it was nof.chàllenged in’ the lower-Court 
nor is- there any evidence to the contrary. 
The result is that the plaintiff is not entitled 
to realise from the defendants Nos. - 3 to 7 


- anythingin excess of what. was decreed.by 


the-Court below. ME n 
No. 8 and -the other 


The case of defendant 


. defendants stand on a different footing. 


The defence of defendant No. 8 is that at 


the time of taking his mortgages hé was _ 
assured by defendants Nos. land -28 that ` 


they- would be primarily responsible for 
payment of the debt and then the two 
defendants Nos. 6and 7. This is really no 


defence to the action. Defendant No.8 can- ` 


not takeadvantage of any contract with 
defendant No. 7 nor ofany estoppel, as no 
representation was made to him. His 


mortgages were subsequent to the release ^ 


of the -properties purchased by defendants 
Nos. 6 and 7. He is, therefore, not entitled 


to cim any rateable distribution of the 


mortgage-debt, The only effect of the 
action of the mortgagees is, that their 


mortgage security was diminished and they 


were entitled to throw the whole burden 
of the debt on the other properties. The 
plaintiff-is, therefore, not debarred from 
enforcing his, claim against those pro- 
perties, ‘This question.is, therefore, decided 
in favour-of the appellant. - l 4 
' We have now to consider the decree to be 


> 


‘passed in this case. There has been a sub- 


division of the mortgage-debt by the act 
of the mortgagees. The plaintiff is entitled’ 
to get only Hs. 381-064 the amount 
‘decreed by the lower Court, out of the pro- 


. -perties purchased by defendants Nos. 6 and 
. 7. -The appeal against defendants Nos. 3 


“to 7 will; therefore, be dismissed with costs. 


The decree will be prepared by setting off 
the. mortgage-monty @gainst the costs 
awarded to those defendants: .The’plaintiff 
having limited his entire claim to Rs, 9,999 
he. will recoyev the balance.of Rs, 9,017-19-6 

' h e rr owe 


RADHAKRISENIAH CHETTY, In the matter of. - 
the defendants, by a sort of trickery, ` 


: INSOLVENCY 


out of . the  propertiés other 
those described in Nos. 2, “4, 5 apd-11 
of the schedule to the  plaint,- that is, 
those purchased by defendants Nos.6 and 


^7, and a decree will be. made against 


defendants other than defendants Nos..3 
to 7 for that amount with proportionate costs 
in this Court and the Court’ below. -The 
costs will be added-to the mortgage-money. 
The decree of the Subordinate’ Judge is 


varied to this extent. The usual mortgage- ' 
“decree will be prepared fixing the date of 
" redemption one month from this ‘date. The 


decretal amount will carry interest at the 
until realization. A 
= BOK, . Decree varied. 


"s 


^X. MADRAS HIGH COURT. - 
PETITIONS Nos. 192 or 1920 
AND 174 or 1921. | 
. . January 9, 1924. 
. Present:—Mr. Justice Ramesam. 


than. 


- 


* 


rate of 6 pércent, per annum from that date | 


Tn the matter of P. V. RADHAKRISHNIAH © 


- OHETTY.or K. NARAYANASWAMI 


. P; V. CHENROYA OHETTY anv 

P. V. V: RAMANUJAM CHETTY or 

" P. V.CHENROYA OHETTY > 
& BROTHERS—Inso.vents. 


- Presidency Towns Insolvency: Act (III of 1909), s. 8 


—Adjudication—Power to annul adjudication, extent 
of--liindu Law-Joint family—Insolvency of co- 


pareener, effect of —Shares of minor co-parceners, when 


ther affected. 


' Under s. 8 of the: Presidency Towns Insolvency Act 
the jurisdiction to annul a prior order is wider than 


the power to review under the C. P. C. (p. 129, col. L] 

Though it may not.be open to the Manager of a joint 
Hindu family other than a father to create a new family 
business so as to impose any liability on the minor 
members, itis open to’ the father.to make the minor. 
members liable in sucha manner. [p.129, col: 2.] 
` Sanyasi Charan Mandal v. Krishnadhan Banerji, 
67 Ind. Cas. 124; 49 C. 560; 30 M. L. T. 228; 20. A. 
L. J. 409; 24 Bom. L. Re 700; 35 C. L. J. 498; 43 M. 
L. J. 41; (1922).M. W. N. 364; 26 C. W.N. : 
(1922) A. L R. (P. CO) 237; 16 L.-W. 5360: 49, L A. 
108 (P. C), Sadasiva Mudaliar v IIajee Fakeer Maho- 
med Sait, 72 Ind. Cas. 48; 44 M. L. J. 396; (1922) A. 
I. R: (P. C.) 397; 17 L. W. 288; 32M. L. T. 99;:27 
C. W. N. 677; 37 0. L. J. 569 (P. CO), relied on. . . : 

Where -the adult sons of a Hindu, father are ad- 
judiesfed. insolvents during the father's ‘lifetime, on 
account’ of debts incurred in. the- carrying on of & 
business, the shares of-their minor brothers in ‘the 
family.property do.not -vest in the Official Assignee 
and the latter is not entitled to sell or otherwise deal 
with such shares, [p. 129,-col!.2; p. 190, col. L] > 
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AND COMPANY, AND In the matter of |: 


[84 T. Ò; 1924] MN. 


[84 T, C, 1924] 


Mr. M. A. :Thirunarayanachariar, for 


the Petitioners.. 


Mf. Narayana Aiyangar, for the Re-- 


Spondents. .. - 

.J UDGMENT.—This is a matter arising 
out of the insolvency of P. V. Chenroya 
Chetty & Brothers. 

The history of the family is briefly told. 
The family belongs.to Vayalpad in the 
Cuddappah' District. They belong tothe 
.Komati caste, the premier trading. caste 
in Southern India, specially among the 
‘Telugus. Chenroya, the grand-father of 
‘the: insolvents, carried on his business, 
‘namely, a money-lending. business, at 
-Vayalpad. After him, Bis son Venkata- 
ramiah continued the old business. He 
tried business in grain in - partnership 


with others, but this was not very suecess- 


ful. In 1811 a cloth business was started. 


Soon after this, Venkataramiah retired and: 


his eldest son began to attend to the 
business. In 1912 the eldest son opened 
'& piece-goods business at Madras under 
the style of P. V. Chenroya Chetty and 
Brothers. The second son Ramanujam 
Chetty was attending college. In 1917, 
he attained majority aad -left the college. 
.In 1918-1919 the business. was extended 
“to Bombay and the third brothér Radha- 
krishna was in charge of it. The business 
-at Bombay ended in heavy losses. -Debts 
‘were also incurred by the firm at Madras. 
On 15th October, 1920, all the debts 
(Madras and Bombay) were consolidated 
Into a single-debt and a deed of -mort- 
- gage was executed for Rs. 80,000, in favour 
. of the executors of. Volaipali Venkata 
- Veerabrahman Chetty. In Dééember 1920 
the third brother was declared insolvent. On 
“rd August 1921 the two, elder brothers 
- applied to be and were declared insolvents. 
^. On 7th November 1922, on the applica- 
tion of the Official Assignee, Coutts- 
` Trotter, J., held that the interests of all 


- the. members were liable and directed . 


their sale by the Official Assignee. In 
` this petition, the mfnors (that ‘is, the two 
. brothers of the insolvents and the sons of 
thee insolvents) were represented by their 
: fathers as guardians ad litem; but no formal 
; order of appointment as guardian ad litem 
was made. It is now said that the notices 
- were not served on them as gugrdians. 
‘ Anyhow, im insolvency, the jurisdiction to 
' annul a prior order under s, 8 is wider 
. than tlie power to review under the 
. 0, P. C. and the whole question now that 
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both sides are represented, is open before 
me. ~ ; 


“ The present petition is filed by the 
minors (that is the 4th and 5th brothers 
-of the insolvents and the sons of the ine 


solvents) Substantially, it, seeks for a 


‘declaration that the shares of the minors 


are not liable to be sold by the Official 
Assignee. The petition has not been press- 
ed, so far as the sons of the Insolvents 


'are concerned, I think rightly; and it has 


to be considered, as far as Balarama- 


'swamy and Devanathaswamy are concerned, 


who. will be referred to hereafter as the 
petitioners. 


T wo points have been argued before me:— 


^ (0 How far the mortgage is binding 
on the petitioners. 


(2) Even if it is binding, whether the 


.Offieial Assignee can deal with the shares, 


It seems to me the decision of the first 
point is unnecéssary, in view of my opinion 


‘on the second. Ifitis necessary to decide, 
-J am inclined to hold that: (1) the business 


at Madras is an extension of the family 


-business at Vayalpad and was carried on 


with family funds. (4) Though it may not 
be open to a manager (other than a father) 


‘to create a new family business so as to 


impose any liability on the minor mem- 
Vide Sanyast Charan Mandal v. 
Krishnadhan Banerji- (1) and Sadasiva 
Mudaliar v. Hajee F'akeer Mahomed Sait 
(2), yet a father can; (see Mayne’s Hindu 
Law, 9th Edition, pages 396 to 400) (iii) 
In the present case, the father consented 
to the extension of the family business 
and took part in it, such part as was con- 
sistent with his age. (iv) All the major 
members never imagined for a moment 
that the business was other than a family 
business. It is unnecessary to refer to the 
evidence supporting these conclusions. 
(v) The mortgage-deed, to which all the 
minors and the father are parties, shows 
that though it refers to the debts as the 
debts of Chenroya Chetty and Brothers 
only, the deed of mortgage is binding on 
all the members, [See the judgment of 


o 


(1) 67 Ind. Cas. 124; 49 C. 560; 30 M. L. T. 298; 
90 A. L. J. 409; 21 Bom. L. R. 700; 35 C. L. J.198: 
43 M. D. J. 41; (1922) M. W. N. 364; 96 C. W. N 


0954; (1922) A. I. R. (P. C.) 237; 16,L. W. 535; 49 I. 
108 (P. C.) e ° 


A. J. | 
- (27 73 Ind. Cas. 48; 44 Me L. J. 396; (1929) A. L TÈ, 
(P.O) 397; 17 L. W. 288; 32 M. L. T. 99; 27 O. W 
N. 677; 31 Ò. L. J. 569 (P. C:). 
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the Privy Council dated. 29th. November, 
1923; Brij Narain v Mangla Prasad (3).]. 
But on: the ‘second point, I think, the 
petition has to be allowed. The father, 
.Venkataramiah, has not been declared an 
insolvent., It is true that not only the 
properties but also the powers of the in- 
solvents are vested in the Official Assignee 


. [Official Assignee of Madras v. Ramchandra 


_Aryar (4). But Chenroya Chetty and his 
two brothers have no power to sell the 


I do not 


' think that they can be regarded as the 


. 9845 P. L.-T. 1; 28 
- 68; 19 L. W. 73; 
. 82: (1924) A. I. R. 


have half of the taxed costs. 
-minors will pay half the costs of the a 
Assignee. | 


managers of the joint family propérties 
(outside the firm properties). The “fact 
that the.father, Venkataramiah, was named 


"as the guardian: negatives the suggestion. 


If so, whatever may bethe binding nature 
of the mortgage, as matters stand, the pro- - 


| perties of Balaramaswamy" and ` Devanatha- 
. Swamy arenot vested in the Official Assignee; 
"nor can he sell or otherwise deal with them. 


I accordingly declare. The petitioners will 


The other 


Cc 


aa 


Petition allowed. : 
3) 77 Ind. Cas. 689: 46 M. L, J. 23. 21A, bi 
Ò. W. N. 253; (1924) M. W 
2 P. L. R. 41; 10 O. & À. L R. 
P. C. 50; 33 M. L. T. 457; 46 


A. 95; 26 Bom. L. R. 500; il O. L. J. 107; 51 L A. 


` 129 (P. C. 


). 
(4) 68 Ind. Cas. 898; 46 M. 54; 16 I. W. 559; “si 
M. W. N.653; 43 M. L. J. 569; (1923) A. I R. (M.) 55 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1482 
or 1921. 

July 25, 1924. 

Present: (—Mr. J ustice Ross and Mr, 
Justice Sen. 


. HARI MOHAN PRASHAD CHAUDHURY ` 


i AND OTHERS— PLAINTIFFS—APPELLANTS | 
versus 


" MUHAMMAD RASHIDUL, HAQUE AND 


OTHERS DEFENDANTS-—RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), Sch. III, Art. © 


.9, applicability of--Sutt to recover possession by pur- 


chaser in execution of money-decree against pur-' 


chaser in execution of rent- -decree—Limitation— 
` Mesne profits, when can be claimed. 

For the applitation óf 3 of Sch. IIL to the 

* Bengal Tenancy Act, it mus be shown thet is was 

a raiyat who.was dleasd and that it was the 

‘landlord who dispossessed him. -A suit by the pur- 


BARI, MOHAN PRASHAD V: MUHAMMAD RASHIDUL BAQUR, . 
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chaset of a portion of a holding in execution of a. 
"money-deeree to recover 
purchased by-him from a subsequer purchaser in 
execution of a rent-decree is not governed by Art. 
of Sch. III to the. Bengal Tenancy Act. [p. 131,-col. 


Jaimangalbati Misrain v. Jharu Lal Das Mazumdar, 
40 Ind. Cas. 907; 2 P. L. J. 567; (1917) Pat. 217; 2 P. 
L. W. 16, distinguished, 

Where a person who has acquired title to posses- 


‘gion of certain property does not take steps to get 


delivery of possession, he is not entitled to claim 
mesne profits for any “period prior to the date on 
ONE he takes steps to obtain possession. [p. 131, col. 


Appeal from a decision of the Subordinate 
Judge, First Court, Patna, dated the 24th 
June 1921, reversing that of the Munsif, 
1920, Court, Patma, “dated the 22nd June 

Messrs. K. P. Jayaswal and Rai T. N. 
- Sahay, for the Appellants.. 

Messrs. Janak Kishore and Hasan Jan, for 


‘the Respondents. ' 
! JUDGMENT. 
Sen, J.—This appeal arises out. 


of a suit instituted by the plaintiffs, who 
are appellants before us, for declaration of 
title, possession and mesne profits in respect 
of 2 bighas 6 khatasofland. The. plaintiffs’ 
case was that they had purchased this land 
which was part of the raiyati holding of one 
Naobhar Shah in execution of a money- 
‘decree obtained. by them against the said 
Naobhar Shah on the 22nd February -1910. 
Thereafter they obtained delivery of posses- 
‘sion of the land but were subsequently dis-. 
possessed by the defendants Nos. 1 to 6 in 
> 1915. The defend ants-respondents urged 
. they had obtained possession of the disputed 
land after having purchased it in execution 
Er : bs rent-decree against Naobhar Shah in 

The learded Munsif came to the finding 


that the plaintiffs-appellants had. acquired 


. title to the disputed land by virtue of their 


. purchase but that they never obtained 


delivery of possession; in fact that they 
Pa were in possession of this disputed 
an 

Before the Court of Appeal these findings 
of fact were not challenged by either of 
them. The only question that was meoted 
. there was one of limitation. Theplatfntifis- 
. appellants urged that the 12 years rule ap- 
plied and inasmuch as they had instituted 
the suit on the 28th Fébruary 1909 they were 
well Within the period. The defendants- 
respondents on 'the other hand urged that 
the special period. of limitation pr rescribed - 
by Art. 8, Sch. III of the Bengal 


- 


possession of the portion  . 


- [M I. C, 1924] 


Tenancy Act applied and in support of this . 


contention,’ the respondents relied particu- 

_larly upon the case of Jaimangalbati Mis- 
rain v.Jharu Lal Das Mazumdar (1) In 
this Court the same contention is urged be- 
fore us and we are asked to hold that it is 

thé special. period of limitation that applies 
to-the facts of this case. 

Now itis quite clear that the facts found 
were that the plaintiffshad aequired by pur- 
chase a part of the holding of Naobhar Shah 

. Which consisted of 2 bighas 6 khatas only, 
Under the circumstances the plaintiffs could 
not possibly have become raiyais even if 
the provisions of s. 22 of the Bengal 
Tenancy Act were invoked. Further there 
is a distinct finding, and that finding was 
not challanged in the Court of Appeal that 

„at no time were the plaintiffs dispossessed 
by the defendants. It seems to us that 
these two are the essential requisites for the 


. application of Art. 3, Sch. III of the - 


Bengal Tenancy Act. The plaintiffs are 


neither. raiyats nor were they dispossessed^ 


by the defendants. That being so, in our 
opinion Art. 3 of Sch. III of the. Bengal 
Tenancy Act does not apply. 


It is urged however that the ease report- 
ed as Jaimangalbati Misrain v. Jharu Lal 
- Das Mazumdar (1) supports the contention 
of the appellants. In that case the point 
raised was whether the Article applied 
only where the raiyat had been dispossessed 
by the landlord acting as such and the argu- 
ment was on the basis that if the landlord 
did not say either expressly or impliedly 
to the ratyat “I am your landlord, you are 
my tenant, you must vacate the land” and 
then turned out the raiyat wrongfully, the 
Article would notapply. Their Lordships 
heldin that case that such a narrow inter- 
pretation could not possibly be put upon 
Arb. 3. That is the -only distinguishing 
feature of the case reported as Jaimangal- 
bati Misrainy. Jhayu Lal Das Mazumdar 
(1). In other respects that case followed 
the ordinary principles that for the applica- 
tion of Art. 3 of Sch. III of the Bengal 
Tengney Act it must be shown that it was 
a raigat who was dispossessed by the land- 
lord. In view of the facts proved in this 
case, we are decidedly ofopinion that the 
plaintiffs were neither raiyats nor were they 
ever dispossessed; therefore, Art. 3* does 
not apply. vs E 


(b 40 Ind. Cas. 907; 2 P. L. J, 567; (1917) Pat. 247; 2 
P. L. Wi, 16. 
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It is contended by the appellant that he 
is entitled to mesne profits from 1913 to the 


‘date of delivery of possession. It is clear 


that although he had acquired title’ to 
possession he did not take steps to get de- 
livery of possession with respect to the pro- 
perty, and, therefore, up to the time when 
he filed the suit out of which this appeal 
arises it seems that he is disentitled from 
claiming mesne profits With respect to 
the period after filing thesuit, different con- 
siderations must apply. He comes to the 
Court claiming possession of the disputed 
property and showing title. Thisis disput- 
ed by the defendants, Eventually he 
succeeds in proving that he had title to the 
property and that he was entitled to posses- 
sion. Inthat view we think that ho is 
entitled to mesne profits from the date of 
the filing of the suit up tothe date of the 
delivery of possession. 

The appeal will, therefore, be allowed with 
costs throughout and the decree of the 
learned Subordinate Judge set aside and 
the decree of the learned Munsif restored, 
with this exception that there will be an 
enquiry held by the learned Munsif with 
respect to what would be the mesne 
profits from the date of the filing of 
the suit up to the date of the delivery of 
possession. 

Ross, J.—1 agree, 


Z, K.. Appeal allowed, 


iret 
; e 


MADRAS HIGH COURT. 
In re SPECIFIC RELIEF Acr AND ÍNCOME 
Tax ÁCT. 
March 7, 1924. 

Present :-—Mr. Justice Kumarasami Sastri. 
‘SIVA PRATAP BHATTADU—PETITIONER 
versus 

Tar COMMISSIONER or INCOME- 
TAX, MADRAS-—-RESPONDENT, 
Specific Relief Act (I of 1877), s. 45—Income Tax 


“Act (XI of 1922), s. 27—F'ailure to produce accounts * 


—"Sufficient cause", what amounis to—High Court, 
whether can direct case to be stated. 

Whether there was “sufficient cause" In a parti- 
cular case for non-production “of accounts by an 
fssessee of income-taxg Within the Meaning of s. 27 
of tha Income Tax Act, is a question to bo deter~* 
mined ‘by the officer who haf to deal with an appli- 
cation for setting .aside an ex parte assessment, 
Where on the facts, about which there is no djspute, 

m * 


^. ar NC Wiese res doa Leda MEM mm S ` r ep "AMEN C 
- 182 SIVA-PRATAP Ù, COMMISSIONER Of INCOME TAX, MADRAS, - £84 T. ©. 19245 
such officer thinks that sufficient cause has not been ^ was taken ill with enteric pneumonia and 
ae S pend P ihe inde directing oe ES refer died on the 28th February” 1923. , The 
- to the High Court the question as to what the mean- , ec : 
ing of "sufficient eres! is, would not help the Medical certificate produced supports this 
- assessee. All that the High Court could do insuch statement, aid this fact is not disbelieved 
-.8 case would be to state the law and the question - by. any of the Income Tax Office?s. -On the ~ 
; would stil be*left to the Income Tax, Officer to 3rd March 1993 soon after the funerals 
decide whether on the facts the assessee had offered : th Bonam Upesented. um i 
~ guffieient excuse for not producing his accounts in WETS Over, the petitioner presen 
time. The matter would merely amount to the application to the Income Tax Officer to 
- exercise of a discretion vested .in.the-Income Tax excuse-the delay in the production of the 


. Officer over which. the High Court hasno powers of . accounts and although the order of assess- 
. appeal or revision. [p.133, col. 1.] : t Ü d We sooloáti 

Arunachala Aiyar v. Subbaramiah, 68 Ind. Cas. ment was not served, 18 pplication was 

971; 46 M. 60; (1999) M. W. N.-600; 31 M. L. T: 257; - refused, and he received a notice of demand, 


16 L. W. 583; 43M. L. J. 632; (1923) A. I.-R. (M) 63, on the 7th March 1923, stating that he 


. referred to. s : 
vate : | salar oA -was assessed at Rs. 15,276-1-0, on an esti- 
- Mr. G. Lakshmanna, for the Petitioner. . ed income of Rs. 71,500. The assess- 

‘The Government Solicitor, for the Re -ment of the previous years was only on an 


^. Bpondent. . annual income of Rs. 2,800 so that there 
JUDGMENT.—This is an application can be little doubt that this enormous 
. under the Specific Relief Act and ‘the - assessment effected was due to his not 
- Income Tax Act for an order directing the having produced his accounts in time. 
‘Commissioner of Income Tax to refer to the :- His application, when he received notice 
. High Court the following points:— of assessment for cancellation ofthe ex parte - _ 
Whether on the facts, stated in the assessment and tolevy one after looking 
. accompanying affidavit of the petitioner's into his accounts, was refused. On this 
~munim there is, “sufficient cause,” with in. an appeal was preferred to the Commis- 
. the meaning of s. 27 of the Income Tax Act - sioner: of Income Tax, who. directed the 
_ of 1912. ; bs Income Tax Officer. to restore the . petition 
. Whether it was open to the Commis- _ to the file and dispose of it on its merits. . 
' . sioner to arrive at a finding of wilful The Income Tax Officeron remand declined - 
: default in the absence of any evidence and to re-open the assessment and he was of 
whether there is evidence in this case on opinion that the pléa of the illness of the- 
which such a finding can be recorded. petitioner’s grandson was merely an excuse, 
“Whether it is open to the Commis- An appeal was preferred. against this to 
‘sioner to take into consideration the pre- the Income Tax Commissioner but he 
vioug adjournments which were granted declined ‘to interfere and confirmed the 
by the Income Tax Officer (Collector of . assessment. . od 
Godavari), to canvass the adequacy of. the It is alleged before me that the Income Tax 
reasons for such adjournments and to base a Commissioner and the Collector of Income 
finding of wilful. default as regards the Tax were wrong in their construction of 
final due date Ist February 1923, om such the words “sufficient, cause" in s. 27 of the, 
considerations or whether he should con- .Income Tax Act and that they should have 
fine the consideration of “sufficient cause" “been guided by those considerations which : 
to the final due date. | ! - , Should. guide Courts in construing the 
Why the Commissioner of Income . words “sufficient cause" in the Civ. P.O, 
.Tax should not be directed to review the . and should have borne in mind the prin- 
assessment “of super-tax, under .s. 35, ciples set out in Arunachala Aiyar v, Sub- 
Income Tax Act, through the Income Tax . baramiah. (1) where, the words “sufficient * 
Officer, Godavari. cause" have been explained. It is also 
. . The petitioner was directed under s. 23 alleged that as the income assessed on, was 
(2) of the Income Tax Act to produce his .ónly Rs. 71,000 and odd, the basis of 
* ‘accounts in support of his Income-Tax .Super-tax should have been taken as not 
‘return. He got two extensions of time, and .applieable, the frade being a Hindu joint, 
-the last extension of time gave the peti- -family trade. On these contentions it is 
-tioner time,till the Ist February 1923,for stated that a ease ought to have been’ 
i rud It is alleged, and od is stated to the High Court. - 
nothing to the contrary on record” that - em E 
the grandson of the petitioner who came i4) b d 95/18 Le W. $63, HAT, J. 632; (1983) - 


: . 951; 
to Rajahmundzy before the Ist February A, 1. R. Ql). 63. 
: 


P e 
d ' 
n 


[84 I, ©. 1924] 
: I may say at, the outset that I think the 


Officers in this case have been very unsym-. 


- pathetic. The facts have not been found 
against, namely, 
February the petitioner's grandson was 
seriously ill of typhoid fever, and pneu- 
monia and that he died. It is also not 
‘found against that he had no proper help 
during this period and.I find it difficult to 
understand the remark of the Income Tax 
Officer that the. plea of the illness of the 
petitioner's grandson was merely an excuse. 
It is extremely unlikely that thé death of 
a grandson .will be used by any Hindu as 
a pretext. IfI were sitting asa Court of 
Appeal or Revision I would have no hesita- 
tion in characterising the proceedings as 
extremely harsh and the assumption base- 
less and in remanding the case for disposal 
on the merits. But the-question is whe- 
ther acting under s. 45 of the Specific Relief 
Act I can find that any case has to be 
` stated. What “sufficient cause" it isis a 
question to be.determined bythe officer 
who has to deal with the application for 
setting aside the ex parte assessment and 
disposing the matter on an inspection of 
the account-books, Where on the facts, 
about which there was no dispute, that 
officer thinks that sufficient’ cause has not 


been shown, it is difficult to see how the . 


issue of an order directing him to refer 
the question as to what the meaning of 
“sufficient cause,” is would help the peti- 
tioner. All that the High Court can do 
would be to state the law as set out in 
Arunachala Iyer v. Subramiah (1), and 
still the question would be left to the 
Income Tax Officer to .decide whether on 
these facts the petitioner- has offerd suffi- 
cient excuse for not appearing in time. 
There is really, therefore, no question of 
law. There is no construction of any sec- 
tion of the Income Tax Act which the 
High Court can say, has been erroneous. 
It relates merely to the exercise of a 


` discretion vested in the Income Tax Officer; : 


and the High Count has no powers of 
appeal or revision over the Income Tax 
Offiger. Ireally do not see what benefit 
would be gained by the High Court calling 
the .attention of the Income Tax Officer to 
the law as to the sufficiency of cause 
enunciated in Arunachala Iyer v. Subramiah 
(1) It will still be open to the Income Tax 
Officer to say that having regard to all the 
facts he is still of opinion that the assessee 
ought to have sent up his accounts and 
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that he should have left the boy to take 
care of himself [and that the illness of 
the boy was not sufficient to excuse his 
not obeying the directions of the Income 
Tax Officer as to the submission of accounts. 
As I said before, it may be extremely 
harsh,-but at the same time*it is difficult’ 
to see how the, High Court can interfere. 
The next point is as regards the joint 
family minimum. Here again there has 
been.no evidence and no accounts produced 
before the Income Tax Officer which would 
show that the assessee was a joint family. 
It is argued that the power-of-attorney 
which was filed by the agent stated that 
it was a-joint family, but a statement in a 
power-of-attorney would not prove itself. 
It will be like any other statement made 


. by a.person. Moreover all that the power- 


of-attorney ean show is that A was the 
agent of B, but any collateral statement 
in it would not prove itself nor can it be 
; Ib was, there- 
fore, open to the Commissioner to say that 
there was nothing before him which would 
bring the ease within the provisions of 
the Income Tax Aet whereby the minimum 
has to be Rs. 75,000. I do not think, there-. 
fore, any useful purpose would be served 
by directing a reference. 

But I must say that having regard to the 
facts of the case it would be just and 
equitable that this matter should, if pos- 
sible, bere-considered by the proper authori- 
ties and that the assessee, who was assessed 
only on an income of. Rs. 2,800, in the pre- 
vious year, which would make him liable 
only for Rs. 72, ought not, owing to his 
failure to produce his accounts within 
time which he has explained, be assessed 
to income tax of. Rs. 15,000 and odd the 
next. year, especially when he is prepared 
to offer his account-hooks for inspection 
and pay all the expenses of inspection, 
It cannot be said that trade revived so 
much in the year under question as to 
raise any ‘fair presumption. So far as 
Madras is concerned the complaint has been 
that trade has been very dull andI had 
numerous applications for extending time 
for payments. Very probably the state of 
things in the mofussil has not been better. * 


This isa matter, I think, where there has 


been.an injustice to the petitioner which 
I am “sorry I cannot remedy by proceedigs 
‘under s. 45 of thes Specific Relief Act. I 
must also say that there is very little’ 


foundation for the assumption of the 


1M 


"Income Tax Officer that the illness and 
death ofthe grandson of the petitioner is 
only an excuse or that he deliberately 
withheld his accounts with the object of 
misleading the Income Tax Officers into 
levying a light assessment. 

rn . Petition dismissed. 
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MADRAS HIGH COURT. . 
ORIGINAL Civit Suir No. 545. or 1922. 
April 17, 1924, 
Present:—dustice Sir Kumaraswami 

Sastri. . 
PERURI SOORYAPRAKASAM— 
Lr ^» PLAINTIFF € 
Versus 


P. I. MUNISWAMI OHETTY— 

m : DEFENDANT. 

Civil Procedure Code (Act V of 1908), s. 151; O. 
XXI, rr. 87, 40—Ezecution of decree—Arrest of judg- 
ment-debtor-——-Time, grant of-—Power of Court—Inher- 
ent power—Practice. — P 

In cases of applications for execution of decrees, 
whether against the principal debtor or. the sureties, 
the primary consideration must be the interest of the 
decree-holder, and where his interests are likely to 
be jeopardised by the granting of any application for 
time, Courts have no option but to execute the decree. 
But where,without any detriment to the ‘interests 
of the decree-holder, the granting of time to. the 
judgment-debtor or the sureties’ to pay, wóuld not 
only enable the decree amount to be paid, but would 
prevent serious loss or ruin to the judgment-debtor 
or the gureties, the Court should stay execution for 
such time as it thinks reasonable. [p. 135, col.1] : 

The combined effect of rr. 37 and 40 of O. XXI of 
the O, P. C. is that an Executing Court may, the 
moment an application for arrest of a judgment-debtor 


is made, direct notice to issue to the latter notwith-. 


standing any other provisions in the Code and prevent 


his being arrested, if sufficient cause is shown. [p. 135, 


col. 1. E 
“What the Court can do, after a "man is actually 
arrested and brought before it, ‘or after it issues 
notice to him can be done before his actual arrest. 
There ‘is no reason’ why the judgment-debtor should 


not forestall the issue of the notice and the moment. 


he hears of the application for arrest, come before 


k ourt and lay before it matters whi dto : : À 
De aaa d ich render it | Sions. of time, thattMe three months’ time, 


just and equitable that he should ‘not be arrested, 
‘but that time should be granted to him to pay the 
money. (p. 135, col. 2; p. 136, col. 1.] * 
The Code of C. P. is not exhaustive and the Courta 
possess inherent powers to act ex debito justitie in 
order to do real and substantial 
parties. [p. 136, eol 1.] (os 
ection 151 of the C. P: C. would not enable a Court 

to act against any of the express provisions'of the 
de:or the rules; but wher there is no express 
provision which prohibitg a course, or where 4 course 
does not violate any of the rules, there is no reason 
why # 151 shewld net be resorted te im erder that 

M e 
i e 
. 
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: has 


justice between the. 


Dod 


[84 T. C. 1924] 


the Court may do, what ia its opinion is fair and 
equitable. [ib:d.] - ` 

. (Case-law referred to.) * . 

A long standing practice of the Court should not 
be lightly. disturbed, unless there are any conipelling 
reasons, especially where the practice ig founded on 
fair and equitable considerations. [p. 136, col. 2.] 


Messrs. V. V, Srinivasa Iyengar and. 


“A. Narasimhachari, for the Plaintiff. 


. Messrs. T. D. . Srinivasachari and T. 
Chakravarthi Iyengar, for the Defendant. 


JUDGMENT.—This is an applica- 
tion by the sureties praying that they 
may be given two months’ time to pay 


.the amount of the decree, which they 


are liable to pay as sureties and that 
execution may b* stayed for two months, 
in.order to enable them to pay the 
amount, T 

The suit was filed under O. VI A, 
of the Original Side Rules against. the de- 
fendant and .ledve to defend was given, 
on condition that the defendant gave . 
security. The applicants stood as sure- - 
ties. A decree was ultimately passed and 
execution is now sought against the 
sureties, 

The affidavit of Chandrasekara Chetty 
(one of the sureties), filed in support of 
the application, states that the defendant 
been promising to settle the claim 
with the plaintiff-and pay up.the decree 
amount, and the sureties, therefore, did 
not take.any steps to find the money, 
that ten days -before the filing of the 
present application notice was issued to 
the sureties, to show cause why execution 
should not be issued against them, that 
the judgment-debtor is still promising to 
find the amount due, that the” sureties 
are persons possessing, property, but that 
owing to the suddenness with which the 
application for execution against them has 
been made, they are unable .to find the 
money at once. SM ME 

A counter-affidavite has been filed stating 


. that the application is not sustainable in 


law, that the defendant gotseveral exten- 


which was granted to the defendant at 
the time of passing -the decree expired cn 


‘the 12th of January, 1924, that the sure- 


ties are aware ofthe several attempts of 
the defendant in trying to get time and 
that ag the sureties are. men possessing 
property, there , is no reason why they 
should hot pay the amount which they have 
undertaken to pay. pa 

It was net.disputed before me at the 


* 


Ai 


[84 T, 0, 1924] 


trial that the sureties are persons who 
have got dimmoveable property sufficient 
to pay the amount of the decree, nor was 
it disputed that this was the first appli- 
cation taken out against them for execu- 
tion. The deféndant was a Dubash in 
Messrs. Walker and Co., and the sureties 
State that, as he was promising to pay 
the decree amount, they did not take 
steps earlier to raise money and pay off 
the decree amount. I do not think I can 
- Stay execution, of the decree altogether for 
two months; but it seems to me that this 
is a fit case for staying execution of the 
decree for one month, in so far as the 
decree-holder wants to; drrest the sureties, 
in order to enable them to raisé money 
. and pay off the decree amount, and for 
allowing the decree-holder to proceed at 
once againsb immoveable properties by 
attachment and sale. This course, while 
it would not prejudice the decree-holder; 
- would enable the sureties:to pay up the 
decree amount. ` : 


It often happens that, though men have 
got property, the conditions in the money 
market-may be such that they could not 
` raise a large sum at once, but have to 
negotiate for some time to raise money. 
The sureties are merchants and it seems 
‘to me that a warrant for their arrest would 
ruin their business. . TM. 


In cases of applications for execution, 
whether against the defendant or the sure- 
ties, the primary consideration must be 
the interest of the decree-holder, and where 
his’ interests are likely to be jeopardised 
by the granting of' any application for 
time, Courts have no option, but to exe- 
cute the decree. 
. detriment to the interests of the decree- 
holder, the granting of time to the judg- 
ment-debtor or the sureties to pay would 
not only enablé the decree. amount to be 
paid, but would prevent serious loss or 
ruin, I think the Court ought to have 
power to stay execution against the person, 
for such time asit thinks reasonable un- 


less there is something in the Code which - 


prohibits such power. -A surety may he 
perfectly solvent and may: be, able to pay 
the amount, if a few days time is given 
to raise the money; and he may, if a 
merchant, be ruined by a sudden issue 


.of process for arrest and I can see no. 


justice in refusing his request; of course 
if the law is---otherwise, he cannot be 


* 
lad 
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helped. But I see nothing in the Code 
which prohibits such a course, 

- Rule 37 (1) of O. XXI empowers 
the Court, where an application is måde 
to arrest the judgment-debtor, to issue 
notice to him, to show eause why he 
Should not be arrested. Rule 37 (1) runs 
as follows :- : 

“ Notwithstanding anything in these 
rules; where an application is for the exe- 
cution of a decree for the payment of 
money by the arrest and detention in the 
Civil Prison of a judgment-debtor who is 
liable to be arrested in pursuance of the 
application, the Court may, instead of 
issuing a warrant for his arrest, issue a 
notice calling upon him to appear before 
the Court on aday to be specified in the 
notice and show cause why he should 
not be committed to the Civil Prison.” 

Rule 40 (1) enables a Court for sufficient 
cause to‘ disallow the application for arrest 
and detention and to direct his release, 
So that the combined effect of these two 
rules is that the Court may, the moment 
the applieation for arrest is filed, direct 
notice notwithstanding any other provi- 
sions in the Code and prevent his being 
arrested, if sufficient cause is shown. 

It is not denied that, if the sureties in 


"the present case are arrested to-morrow 


and brought before the Court, I tan pass 
the order which I now propose to pass. 
But it is contended that, though this can 
be done if the sureties appear on notice, 
or are actually arrested, the Court Could 
not prevent the arrest and pass an order 


' which it would have passed, if the sure- 


ties were arrested and brought to Court, 
It seems to me that such a contention 
ought not to prevail unless there is some- 
thing in the Code which warrantsit. As 
a matter of fact, such orders have been 
passed on the Original Side, both by 
myself and Coutts Trotter, J. when he 
was presiding on the Original Side, and 
I believe that such orders have been usual 
on the Original Side for sevtral years. 
I do not think the practice should he 
lightly disturDed, unless there are any. 
compelling reasons, especially j when: it ° 
seems to me to be founded on fair and 
équitable considerations.’ What the Court 
can do, after a man is actually arrested 
and brought before it, or after it issues 
notice to him, I think gan be done before * 
the actual arrest. When an application 
for arrest is made, -itis "open to the Court 


- 


. parties, 
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to order notice and to disallow arrest, if 
sufficient cause is shown, ‘There is no 
reason why the sureties should not fore- 
stell the issue. of notice and the moment 
they hear of the application for arrest, 
eome before éhe Court and lay before it 
matters which render it just and equitable 
that the sureties should not -be arrested. 
"but that some time should: be given. To 
hold that, because there is no express 
provisión for that purpose, the power is by 
implieation withdrawn from the Court is in 
my opinion, not warranted. 

Section 151 of the C. P. C. has been in 
my opinion expressly enacted for the pur- 
pose of preventing hardship, which may 
exist in certain cases. Section l15lruns as 
follows:— 

“Nothing in this Code shall be deemed 
to limit or otherwise affect the inherent 
power of the Court to make such orders 
as may be necessary for the ends of justice 
or to prevent abuse of the process of the 
Court." 

It is no doubt true that this section 
would not enable the Court to act. against 
any ofthe express provisions of the Code 
or the rules; but where there is no express 
provision which prohibits à course, or where 
it does not violate any of the rules, there 
seems to be no reason why s. 151 should 
not be resorted to in order that the Court 
may do, what in its opinion is fair and 
— 


Mg have been numerous: deciden as 
regar the inherent power of the Court, 
both before and after the passing of the 
present C.P. C. The effect of the author- 
ities is that the provisions of the C.P.C. 
are not exhaustive and that where there 
is no prohibition in any of the. sections, 
the Court has ample power to pass such 
orders, as would effectively do justice bet- 
ween the parties. 


It has been held in more cases than one 
that the Code of C, P, is not exhaustive and 
that the Ceurt possesses inherent powers 
to act ex debito justitie, in order to do 
real and substantial justice between the 
In Hukum Chand Boid v. Kamal- 
nand Singh (1) Woodroffe, J., in an ex- 


haustive judgment dealing with all the. 


authorities held that the C. P.O. 
exliaustive, 
viously existing powers uhless it takes them 
away and that in *matters with’ which it 

6) 38 G, 987; 3 OL. J. 67, " 


18 not 
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does not deal, the Court wall exercise an 
inherent jurisdiction to do that justice 
between, the parties, which is warrahted 
under the circumstances and which the 
necessities of the case require; «(see aleo 
Jogendra Chandra Sen v. Bibee Wazidun- 
nessa Khatun (2), where costs were awarded 
on the analogy of s. 583 of the Code, on the 
ground that the Procedure Code was not 
exhaustive and on the ground of inherent 
jurisdiction of the Court] In Mungle 
Chand v. Gopal Ram (3) it was held that 
the powers of the High Court to grant 
temporary injunctions are not confiried to 
the terms of ss. 492 and 493 of the C. P. C. 
In Abdul Karim Abu Ahmed Khan Ghaznavi 
v. The Allahabad Bank (4) it was held by the 
Full Bench of the High Court of Calcutta . 
that the inherent power given under s. 151 
of the ©. P. O..ean be invoked for the 
purpose of making & remand, which was 
not covered by s. 107 and O. XLI, r. 23 
of the ©: P.C. In Perwmbra Nayar v. 
Subramanian Pattar (5) which'was a case 
under the Code of 1882, the inherent power 
of the Court to remand was also recog- 
nised. In Nanda Kishore Singh v. Ram 
Golam Sahu (6) it was held, invoking the 
power conferred by s. 151 of the Code, 
that the High Court is competent to make 
an order staying proceedings in execution 
of its decree, in view of an application 
by the judgment- debtor to the Judicial 
Committee for special leave to appeal to 
His Majesty in Council even though there 
was no direct provision in the Code. In 
Rash Behary Ghose v. Bhowani Churn Bose 
(7) it was held that the High Court has 
power under its general equity jurisdic- 
tion to grant an injunction, restraining 
the defendant from proceeding with a suit 
instituted by him in the Small Cause 
Court, independently of C. P. C. A similar 
view was taken in Uderam Kesaji v. 
Hyderally Abdul Kayam (8) where Macleod, 
J., refers with appreval to the obscrva- 
tions of. Woodroffe and Mookerjee, JJ., in 
Hukam ‘Chand Boid t. Kamalanand Singh 
(1). Prior to the enactment of s. 144 of 
the C. P. C. it was held in Mookoond* Lal: 


(2) 34 C. 860; 11 C. W. N. 856. 

(3) 34 O. 101. 

(9 41 Ind. Cas. 598; 44 C. 999; 91 C. W. N, 977 
36 Ó. Lad. 49. 

() 33N. 445; 10 M. L. J. 161; 8 Ind. Dec. (N. s.) 
i 

(6) 18 18 Ind. Cas. 307; 40 C. 955; 16 C. L. J. 508, 
Hä 38 B. 469; 10 Bom, L, R, 114}, - n 
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Pal Chowdhury w. Mahomed Sami Meah-(9) 
that the Court has inherent power to grant 
restitufion, where a decree of the lower 
Court ‘is ‘reversed. A similar view was 
taken’ in Raja Singh vy. Kooldip Singh (10), 
Collector of Meerut v. Kalka Persad’ (11) 
and Shiam Sundar. Lal v. Kaisar Zamini 
Begum (12). In | 
Muthukumara Chettiar (13) it was held 
that the Court has inherent power to 
order a defendant to re-pay money with 
interest, where he was allowed to draw the 
money; on an undertaking to re-pay it, if 
the plaintiff succeeded. 


In Jai Berham v. Kedar. Nath Marwari 
14) their ‘Lordships ‘of thé Privy Council 
referred to the inherent jurisdiction of the 


Court to do justice between. the parties in- 


restitution proceedings. 


Reference was made to O. XX,r. 11 of | 


the ©: P. C. which states that the Court, 
when passing a decree may order that the 
payment of the amount decreed shall be 
postporiéd or shall be made by instalments 
with or without interest, and that after 
the passing of the decree such an order 
san be passed only with the consent of 
the dedree-holder. . I do not think that 
his rule limits the power of the Court in 
xxecution . proceedings to postpone the 
xxecution of a- warrant for the arrest of 
he defendant. 
xxecution of the .decree absolutely, but 
mly postpones one mode of relief grant- 
d by. the Code in execution. As [have 
ready pointed out, O. XXI, r. 40 express- 
y gives the Court power when the de- 
‘endant comes before the Court, either 
`n notice or 
yuestion is whether there is ‘anything in 
ihe Code, which prevents the Court from 
xercising that power, when the defend- 
int appears and shows cause which 
vould, if the application was filed under 


he strict terms of O, "XXI, r. 40 entitle ` 


im to an order. preventing his immediate 


irrest and detention. ig prison. Unless it ` 
an be held that. whatever is not provided 


(9) 14,0. 484; 7 Ind. Dec. (x. s.) 321 

(10) 21. C. 989;. 10 Ind. Dec. (n. s.) 1 93. 

11) 28 A. 665; 3 A. L. J. 556; A. nS N. |. (1905) 171. 
12) 29 A. 143; 4 AXL. J. 19; A N. (1906) 315. 





3) 42 Ind. Cas. 836; 41 M. 316; WÉ M. L. T. 102; , 


1917) M. W. N. 669. 
‘(14) .69 Ind. Cas. 278; 18 L. W. 802; (1922) ÆI. R 


P. 0.) 269; 4 P. L. T. 61; 32 M. L. T. 10; 37 0,1, 


i. 351; 27 C. W. N. 582; 44 M. L. J. 735 21 A. Ld. 
190; 25 Bom. L. R. 613; (1923) M, W.N. 368; ? Bet, 
10; 49 1. A. 351. P, O), 


* a - 
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under O: XXI, r, 40 is prohibited, I think 
. 151 of the Code gives ample power to 


Alagappa Chettiar v.. 


- Court. 
The Court does not stay. 


after. arrest, and the only : 


o Wil 
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the Court, This, as I said before, has 


“been the practice on the Original Side for 


several years ens being eminently just 
and.reasonable, I think it ought to be 
followed. 

My attention has been drawn to the ob- 
servations of Sir Walter Schwabe, C. J., 
in [Afagan Sahib v. Abuld Majid Khan 
O. S. No. lẹ of 1923*] This was an 
appeal against an order of mine which 
Stayed execution of a decree for Rs. 4,000 


. against the person of the judgment-debtor 
-till the execution against the properties 


was taken out and they were sold. The 


. judgment-ereditor stated that the immove- 
‘able properties were worth nothing. The 


learned Chief Justice observed: -— 

*I can find no power in the Judge to 
make such an order. It. is for the judg- 
ment-creditor to elect his remedies in exe- 
cution, subject, of course, to such rules as 
there may be governing a particular case; 
but our attention has been called to no 


rule at all which would justify such an order 


as' this." 

There is unfortunately no reference to 
any of the provisions of the Civ. P. C. nor 
was the long standing practice on the Ori- 
ginal Side brought to the notice of the 
Ido not think I am bound by this 
unréported decision. Section 3 of the Law 
Reports Act XVIII of 1875 was, I think, 
enacted to meet such cases. 

. I direct that execution against the er- 
sons of the sureties be stayed for one 
month, from 21st March, the decree-holder 
being ‘allowed to proceed against the pro- 
perties, 


Stay ordered. 
«Since reported in 77 Ind. Cas. 764; 19 L. W. 16; 
(1924) M. W. N. 285; (1924) A. I. R. (M.) Si [sd] 
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Intestacy, avoidance of—Hvidence Act (I of ey 
s. 95—Construction: of document-—Umnmeaning words 
— Civil Procedure Code (Act V of 1908), O. XLI, v. 2? 
Additional evidence ín | appeal--Substantial cause’, 
teope 0f —D iseretion, exercise of. 

In construing Wills, the test 
mean having regard to: the words used 


is what did , the 


testator i 
and it -is nof permissible to enter the realm of 
conjecture, and the words used in s Will must 


receive -their ordinary and primary meanings unless 
a clear intention to use them in another sense can be 


. collected. [p. 140, col. 2.] 


v 


One of the cardinal rules in construing a Will 
is to avoid an intestacy whether wholly or partially. 
|p. 141, col. 2.] M | 

When a description in w document is partly 
correct and partly incorrect, and the former part 
is sufficient to identify the subject-matter- 
tended, ‘while the latter does not apply to any 
subject, the érroneous part will be-rejected on the 


maxim that a false description will not hurt when 
it can exist with the subject itself. (p. 142, col. 1.] f 


The words "substantial cause” used in O. XLI, 
r. 27,0. P.O., confer wide discretion on the Appellate 


: Court toadmit additional evidence when the ends’ 


of justice réquire it but this discretion should be 
sparingly exercised otherwise it may open a wide 
door to the admission of evidence in-the Appellate 


Court. [p. 143, col. 1.] Á : 


JUDGMENT. s 
Raymond, å. J . C.—One Diwan 
Hassasing, a wealthy zemindar and a District 
Pleader of repute, died on the 25th Novem- 


ber 1909 leaving considerable property, 


moveable and immoveable. On the. 26th 
May 1909 he had executed a Will the 
factum of which is not challenged but the 
construction of some of its provisions has 
been strenuously contested. Athis death 
he left surviving six sons, Bhagchand, Tek- 
éhahd, Chuharmal, Sahajram, Chetanram, 
and Pahlajdas and a young widow, Musam- 


' mat Varanbai, who was Hassasing's fourth 


.wife and by her he had. no issue. After the 


death of Hassasing there ensued some civil 
litigation in consequence, of Varanbai dis- 


.. puting a clause in the Will regarding the 


money bequeathed to her, but on a refer- 
ence: tó arbitration, an amicable settlement 
was arrived at. It appears, however, from 
the evidence that after Hassasing’s death 


the relations between the eldest son Bhag- 


chand and his brothers were strained and 


~'Teckchand particularly ceased to have any 


communication -with the*former. Bhag- 
‘chand died on the 14th "November 1913 
leaving him surviving a widow and three 
sons. In 1915 the sons of Bhagchand as 
the surviving members of a joint Hindu 
family consisting of Bhagchand and them- 
selves filed -a suit out òf which this appeal 
arises, against their uncles the remaining 
sons of Hagsasing and his widow; Varanbal, 


e 
s ~ 
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in-. 


, jointly.” 
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for partition of the property left by Hassa- 
sing and for construction of his Will, 
By the Will of Hassasing his two sors Teck- 
chand and Chuharmal were appointed 
executors of the Will andhis property which 
he desired should remain joint was managed 
by them. The allegationzin the plaint was 
that the property was being mis-managed 
and concealed and proper accounts not 
rendered and unless partition . was effected 
this course of conduct would operate to 
the prejudice of the sons of Bhagchand. 
The construction of certain clauses in the 
Will was also disputed, as conflicting inter- 
pretations were placed upon them by the res- 
pective parties."l'he First Class Sub-Judge 
Hyderabad who disposod .of thé suit has 
arrived at a conclusion adverse to the plaint- 
iffSappellants with regard to the inter- 
pretation of some of the clauses in the Will 
though he has decreed the suit for parti- 
tion and the allotment to them of a certain 
share in Hassasing’s property. Plaintiffs 
have appealed against the findings of the 
learned Judge that are adverse to themi 
which I shall develop below and some 
cross-objections have also been lodged. 

Before discussing the grounds of the appeal ` 
in detaill shall first animadvert upon the 
opening olauses: in the Will of Hassasing 
which séem to breathe the spirit of the 
testator in framing his Will as he 

did. The Will is Ex. 271 and appears 

at page 58 of the paper-book. It com- 
mences as‘follows “My property -is so much 
that if my sons will enjoy it jointly it will ` 
remain intact permanently but if it is parti- 
tioned it will disappear,—therefore, it is my 
wish and advice that they should manage it. 
The testator in the first instance 
expressed the pious wish that his sons 
should remain joint and “ according to the 
current requirements and with‘each other's 
consent they should draw out moneys for 
their own expenses monthly." Secondly, 
If they do not do so they should collect the 


yearly income from interest, land, produce, . 


etc. ahd divide it* between: themselves’ in 
12 shares as specified in the Will. Ifany 
of them desired to have his share in anti- 
cipation of the yearly income being col. 
lected, an account in his name may be 
opened and he: may be advanced money 
of his share, the same being debited to. 
his name in the account.” And thirdly, 
“Tf they do hot carry out the above sug- 
gestion and should think of separating ` 
from each other at any time they should 
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divide the propesty as written below and 
each partner ghould appropriate his or her 
own share," The testator further  pro- 
vided that “-For the time my sons are 
joint the whole of the property will re- 
main under the management of Teck- 
chand  Chuharmal and the deposits in 
the Bank or elsewhere will remain in 
the names of Teckchand and Chuharmal 
at the credit and right of all others" 
and that “ The zemindari- work should 
be conducted by Teckchand. and Chu- 
harmal and although the property has 
"been allotted to each of my sons it will 
remain. joint under their management 
-until they - separate froh each other. 
In alloting the various shares to his 
sons I have no doubt that the testator 
did make and intended to make an 
equitable distribution of his property 
between them in the event of, their not 
carrying out his injunctions and  wish- 
ing to be separate. Bhagchand and 
Teckchand were full brothers and the 
other sons of Hassasing were -by different 
mothers. Already. in the lifetime of the 
testator he allotted some of his sons a 
certain amount monthly for théir main- 
tenance; the sum awarded to  Bhag- 
chand was apparently not suffieient for 
the upkeep of his family which’ was 
. larger than that of the others and he 
clamoured for an increased allowance 
alter Hassasings death and this was 
given to. him. As appears from the 
correspondence from the record: the 
friction between Bhagchand and Teck- 
chand arose in 1911 when Bhagchand 
demanded a partition of the property 
. if his monthly allowances were not in- 
creased. Early in 1913 he. demanded a 
“sum of Rs. 4,000 to be paid to him from 


the estate as he said he had incurred ' 


heavy expense over his illness which 
was of a protracted character: and -this 
sum was urgently «needed and if the 
_@mount were not advanced “he would 

e compelled to ask fer the division of 
the property.” The feeling remained 
acute jill the death of Bhagchand and 
it is not a matter for surprise that after 
his death his sons should claim parti- 
tion. The first point taken on appeal 
is that which refers. to the interpreta- 
tion of paragraph 9 clause (1) of "the 
Will This clause is as follows “Bhag- 
.chand oan have the house at present 


eeewpied by - him ; if.not he een have 
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the plot of land lying at the back of 
Teckchand’s residence and he will be 
paid Rs. 8,000 in cash to build a house 
over the plot." After the death of 
Hassasing Bhagchand selected this plot 
of land and- demanded -Rs, 8,000 to 
erect a building on it. The contention 
of the defendants-respondents is that 
there is no ‘plot of.land lying behind 
Teckchand’s house, by ‚which they mean 
vacant land but there are two houses 
bisected by a street to the east of Teck 
chand's house. They further alleged 
that if these two houses were awarded 
to the plaintiffs-appellants their right 
of passage between them which leads 
to the public street and the outlet of 
water which Teckchand at present pos- 
sesses Shoüld not be interfered with, 
The issue framed by the learned Judge 
on this part of the pleading was as 
follows:— 

" Whether under the Will the plaint-. 
uf is entitled to the two houses east 
of Teckchand and if so are the plaintiffs 
entitled to require’ the removal of the 
Screens and change of passage for Teck- 
chand's house and of stone water drain in the 
mannersuggested by them." On this issue 
the finding was that the plaintiffs are 
entitled to the two houses in suit and 


‘they are entitled to demand the removal 


of the screens. but not to the change 
of passage and the alteration of the drain. 
Appellants appealas to the last two findings 
and respondents have filed an objection * to 
the plaintifis being entitled to the two 
houses in question. Respondents argue 
that the. Sindhi word used inthe Will 
as descriptive, of the land to the east 
of Teckchand’s house is “pat” which 
means a vacant piece of land unbuilt 
upon and the testator could not, there- 
fore, have meant to allow Bhagchand 
the land on which the two. houses stood. 
These two houses have been described by 
the learned Judge who visited the 
locality as low roofed and in adilapidated 
condition and of little or no. value, 
and in the occupation of some labourers. 
There are out-houses, kitchens bath- 
rooms no  privies' attached to: them 
and they are not fit for habitation for 
the sons of Hassasing.- Admittedly there 
is mo: vacant piece of land te the east 
of Teckehand's howe and if the clause 
in the Will does not réfer to the two 
houses in. question, then they have not 


. 
` 
9 


-. 
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otherwise been disposed of by the Will. 
Teckehand has stated in his evidence 
that the brothers themselves understood 
that by the Will these two houses were 
` bequeathed to Bhagchand and that 
they are willing to give.the plaintiffs 
Rs. 8,000 fot erecting a building on it, 
I am of opinion that there is no sub- 
stance in the objection and -Iagree with 


the learned Judge that the testator did. 
to Bhag-- 


intend to and did bequeath 
chand the land where these two houses 
are situate and at present in the occupa- 
tion of some labourers. mE 

The important question that now arises 
for determination is whether Teckchand 
is entitled to the passage between 
these two houses which ‘give him access 
to the publie road that lies to the east 
of his house, The passage is through 
a lane that extends from the door of 
Teckchand's house to the publie road and 
is about ten to: twelve feet’ in length 
and four feet in breadth. As Teck- 
chand's house is situated on a light in- 
cline thereábout ten steps covering the 
width of the lane. leading from the 
outer door of. Teckchand’s house, the 
learned Judge was. of the opinion that 
Teckchand 
this right of passage particularly as it 
existed even before  Hassasing's Will, 
and that to do 
to “ bottling” him up in his house, I$ 
is common 
loted a house to each of his sons in 
close vicinity to one another and access 
to these houses from a publie road and 
to the south of them is obtained by 
entering the precincts of what is referred 
to in the evidencé as “the bungalow 
‘which was the residential house of 
Hassasing in his lifetime: and then by 
& laue to the right which gives en- 
trance to the respective houses. It is 
not disputed that this lane could easily 
be prolonged to  Teckchand's house. 


‘The main argument of the respondenta. 


and which has found favour in the 
lower Court is that if ¢he testator  in- 
tended to deprive Teckchand of his 


right of passage he would have said so 


expressly in his Will, and not having done 
so all that the testator could have intended 
by his Will was to permit Bhagchand . to 
erect buildings on th8 two plots reserving 
the right of passage to Tekchand. If seems 
impossible to act upon such an interpreta- 


NARAIN DAS V, TEKOHAND, 


should not be deprived of. 


so would be tantamount. 


ground that  Hassasing al-. 
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tion of Hassasing's Will., In construing . 
Wills, the test is what did the testator mean : 
having regard to the words uséd. The Will | 
gives Bhagchand the vaeant plot of land. 
for the construction of a house and thongh 
in construing a Will it is not permissible 
to enter the realm of conjecture yet it is, 
hardly possible to understand the testator 
as meaning that Bhagchand should con- 
struct two houses separated bya lane. It. 
is true that. the passage was in existence. 
when the Will was written and was used 
asa means of ingress and egress to and 
from "leckchand's house; yet as the testa- 


-tor has bequeathed to Bhagchand the whole- 


of the vacant plot of land without any reser- . 
vation, he must be faken to have said what 
he meant, The words of the Willare “Bhag- 
chand can have the plot of land lying at the 
back of Teckchand's residence and he will. 
be paid Rs. 8,000 in cash to build a house: 
over the plot.” The ordinary elementary. 
rule of construction is that for the purpose 
of construing any word in a Will, such word 
must receive its ordinary and primary 


. meaning unless a clear intention to use it in 


another sense ean be collected, "The words: 
“Plot of land " include the whole plot and.. 
“a house " does not and could not mean 
that the testator intended that Bhagchand. 
could build two separate houses for his. 
family and lodge his young children in 
two separate compartments. ‘Though pre- 
sumably the testator was aware of the 
existence of the lane and that it was used 
asa means of access to the public road yet 
the testator must have been equally aware 
that -Teckchand could have access to his. 
house by the same lane by which his other , 
sons had access to their houses and there 
was not the remotest probability of Tek- 
chand, being “ bottled " up. No doubt the 
lane between the two houses is far more con- 
venient to Tekchand than the long lane 
that passes by his brothers but if the 
latter ean use them, without any serious 
inconvenience there is noreason why Tek- 
chand cannot do the same. At any rate in* 
the absence óf any expression in the Will 
that Tekchand’s right through the lane 
should be reserved and theserious inconve- 
nience thatwould accrue to Bhagchand if 
the right were reserved, I am of opinion 
that the testator intended by his Will to con- 
vey the whole plot of land to Bhagchand 
without any reservation. The same reason- 
ing would apply to the drain which empties 
itself on the plot bequeathed to Bhagchand, 


feit, 0.1924) 


. case that if the drain in existence at present 
-isallowed to remain, therain waterfrom it 
: would fallon Bhagchand’s land and asubstan- 
tial portion bit could not be utilised for 
. building purposes but would have to be left 
vacant as a receptacle for the water flowing 
from the roof of Tekchand's house. 
There isnothing in the Will that would 
go to show that the land allotted to Tek- 
-chand was to. be burdened with this ease- 
-ment, nor can I believe that the testator 
- could have ever intended such a condition 
-of things to exist. It wasargued that both 
. .thestepsin the lane and the water drain 


. were constructed in. 1906 when the house’ 


.in occupation of Tekchand was built and 
he cannot be deprived of either of these 
conveniences. But there can be no ques- 
: tion in this case of any easement that can 
be claimed by ‘Tekchand, the house 
which he occupied. was -not his property 
till it was bequeathed to him by the Will 
and the testator was quite competent to 
‘divide his property among his sons as 
- he .deemed fit. In his Will the testator 
says that Tekchand is to get the new 
house in which he lives. at presant; it 
is not mentioned in the Will that he 
must have the right of access to this 
house by the land in question nor that 
he should have- the right of allowing the 
rain water from his house to escape 
‘through the land which -was allotted to 
Bhagchand. As I have remarked the 
‘passage through the land is not abso- 
lutely essential for Tekchand and the testa- 
. "tor may well have intended Tekehand 
.Should use the same passage that is used 


by the other sons to approach their res- 


.peetive houses. Reading the Will as it 
stands, lam of opinion, differing from 
the view of the. Trial Court, that the 
vacant land mentioned in the Will and on 
which the two dilapidated houses stand 
.has been bequeathed to Bhagchand and 
“that. Tekchand is noteentitled to insist 
either ‘on the rightof passage through 
the lane intersecting the two houses nor 
-hashe the right to let his rain water flow 
.on to the land of Bhagchand. The 
-second point in. appeal was as to the 
specific numbers of agricultural lands 
bequeathed to Bhagchand. HassaSing 
owned considerable agriculttral-property, 
-andsome of the survey numbers already 
in his life time were -entered- in the 


Revenue Records in the names of Bhag- 
* * E 
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. It will be observed from the sketch -in the - 


d 
chand and Tekchand, but it is admitted 
by both parties that this was not intend- 


. ed to vest in them the ownership of the 


lands, By his Will Hassasing divided his 
agricultural lands among his sons men- 
tioning the survey numbers allotted to 
each. Thé dispute between the parties 
turns -on Survey Nos. 125 to 160 and 19 to 
200 allotted to Bhagchand. Appellants 
contend that these numbers as mentioned 


-in the Will are wrong and that the tes- 
- tator 


intended to give to Bhagchand 
Survey Nos. 151 to 160 instead of Survey 
Nos. 125 to 160 and Survey Nos. 191 to 200 
intsead of 19 to 200. It is admitted that 
the testator has committed an error in his 
description of these survey numbers for 
some of the numbers amongst 125 to 160 
and 19 to 200 do not belong to him and 
some of them are by the same Will be- 
queathed to some of his other sons. The 
learned Judges of the lower Court refused 
to admit any evidence which the appellants 
tendered to prove Hassasing’s intention, 
as he was of opinion that though there 
was an ambiguity in the description of 
these numbers in the Will yet it was patent 


not latent and consequently oral evidence 


was not admissible to explain it. He was, 
therefore, of the opinion that as there was 
nometerial before him to judge theinten- 
tion of the testator, therefore, Survey Nos. 


-125 to 160 and 19 to 200 were not þe- 


queathed to Bhagchand. The result of 
the finding of the lower Court is: that 
though the testator did intend by his Will 


- to dispose of all the agricultural land -that 


belonged to him, he has died intestate in 
respect of a portion.of it, and this conflicts 
with one of the cardinal rules in construct- 
ing a Will, and that is, to avoid an intestacy 
whether wholly orpartially. A sketch of 
the survey numbers owned by Hassasing in 
Deh Gujro has been placed before us and 
its accuracy is not challenged. It will be 
observed that there are no such Survey 
Nos. as 125 or 19 in this Deh belonging 
to Hassasing. Survey Nos. 151 to 160 areall 
contiguous to each other and are watered 
by the same Karia so also 191 to 200 
which are adjacent to the former numbers 
and are equally watered by one Karia. 


- There are no numbers from 19 to 100 in this 
. Del. Further the Will expressly stipulates 
-that.Bhagchand is tf get 416 acres in all 


and it'is admitted that he does not get this 
acreage if Nos. 125 to 160 and 19 to 200 are 


excluded as the lower Court has done, and 


B M 
‘Mr. Gopaldas for the respondents has ad- 


 . mitted that with thisexclusion there would 


ebe somewhere between 360 and 385 acres 
only bequeathed to Bhagchand which would 
certainly not give effect to the intentions 
. of the testator. Further I may observe 
_that Survey Nos. 191 to 200 stood in 
Bhagchand's name already in Hassasing's 
life time. Now s. 95 Indian Evidence 
Act lays down that “ When language used 
in ,a document is plain in. itself but is un- 
meaning in reference to existing facts, evi- 
dence may be given to show that it was 
used in a peculiar sense.” It is remarked 
. in Taylor on Evidence that, when a descrip- 
tionis partly correct and partly incorrect 
(ag -in s. 
sufficient to identify the subject-matter 
intended while the latter does not apply 
to any subject, the erroneous part will be 
rejected on the maxim that a false descrip- 
tion wil nothurt when it can exist with 
the subject itself. Now the testator did 
not own Survey No. 19 but he.did own 
Survey Nos. 191 and 200 and it seems fairly 
obvious through a slip he omitted to add 
the figure 1 to 9. Again the testator did 
not-own No. 125 but he did own 160 
“and the decription is partly correct and 
though No. 125 is plain in itself it has 
no meaning in reference to. existing facts 
and, in my opinion, evidence could be 
given to show how the error arose. Last- 
ly, I may also point out- that the respond- 
efits were conscious of an error in res- 
pect of the aforesaid numbers, for the 
witness, Wassiomal examined by the res- 
pondents themselves, has stated in his 
. evidence: “ There was a talk that there 
was amistake in numbers under the Will 
but there was no difference in the area ; 
Sahijram said so. 
sent and so also Chetanram. They offer- 
. ed to give the plaintiff the exact area 
given by  Hassasing, his father. 
ing from thelower Court I hold that the 
- appellants 
lol-to 160 and 191 to 200 in Deh Gujro. 
The next. point in the appeal that -has 
been strenuously contested is with refer- 
ence to jagir lease. The case.for the 
appellants is that Hassasing in his life- 
time had taken in 1908 the lease of cer- 
tain jagi» land from one Mir Sher Maho- 
med which expiref early in.1914. Six 
months prior? to the expiry “of this 
lease, that is, in 1913 Tekchand and his 
four brothtrs to „the exclusion. of. Bhag- 
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tween the period 


95) and the former part is 


and 


and 


Tekchand was pre- 


Differ- . 


are entitled. to Survey Nos.- 


-— Le 
sat ^ 
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chand obtained a fresh grant of the lease. 
of the same agricultural land.” The Will 
is silent as to the. disposal of the pecuni- 
ary benefit aceruing from the lease taken 
to Mr. 
Dipchand amounts to about Rs. 10,000 
per ànnum. Now the contention of the 


appellant is that until their suit was filed 


there has beenno partition of the estate 


- left by, Hassasing between his sons as till 
- then they endeavoured to fulfil his in- 


junction to remain joint. Hence the ap- 


‘pellants claim in the first instance one- 


sixth sharein the profits of thé lease be- 
intervening between . 
Hassasing's death and the expiry of the 
lease andsecohdly they claim.a share in 
the new lease on the ground that as Tek~ 
chand and Chuharmal were by the Will 
appointed Managers of the joint estate 
also executors, their position was 
that of trustees, and though. the fresh 
grant was in the name ofonly some of the 
brothers yet it enured for the benefit of 
all the members of the joint family. 
Further as Tekchand withdrew a sum of 
Rs. .60,000 from. Hassasing's estate for 
the payment of the permium due on the 


lease, the benefit of the lease must accrue | 


to the:joint family. Respondent's case is 

that the lease taken by them stands apart | 
is‘ entirely disconnected with the 
lease taken by Hassasing and that the 
fresh lease was for the individual benefit 
of the five brothers and that the sum of 
Rs. 60,000 standing to the debit of Tek- 


. chand in the account books of the estate 
wasthe money due to them and that they. 


had not: appropriated any amount that 
may be due to Bhagchand. They further 
repudiate the allegation that there was 
any joint Hindu family in the true. sense 
of the term after Hassasing’s death and 
even if there were, so far as Bhagchand is 
concerned, he has effected a partition by 
the intention expressed in his” letters. 
Finally they say that. Bhagchand was 
asked whether he was prepared. to join 
the other brothers in the lease taken from 
Sher. Mahomed, and he emphatically re- 
fused to have any connection with them, 
Evidence has been led by the .respon-' 
dents with regard to the refusal of Bhag- 
chand to associate himself with his brothers 
in this leaseand if that evidence is to be 


‘accepted it becomes entirely superfluous to 


consider the question of jointness or separa~ 
tion after Hassasing’s death and the further 


= 
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question whethe? Tekchand and Chuharmal 
were jrusteeg for Bhagchand. The first 
.piece of evidence as to Bhagchand's refusal 
is that of Tekchand. He states as follows: 


-“I eonsulted* with Bhagchand if he,would. 
join and become a partner in the.new lease. 


I sent Motiram and Chuharmal to bring 
him so that he may personally settle. "They 
"went to Bhagchand. He did not come. He 


sent word to say that he did want to bea 


partner but wanted his share to be separately 
partitioned.” Chuharmal has said “Tekchand 
. Sent me and Motiram to bring Bhagehand to 
settle with him the question of the fresh jagir 
lease. We went to him to ask him to come. 
He deelinéd.: He said he had nothing to do 
with us and wanted partition", Motiram a 
cousin of the.brothers has said in his 
evidence “Tekchand had asked Chuharmal 
and me to fetch Bhagchand. We both went 
to him, His wife was then with him. We 
asked him to accompany us. We asked him 
if he would agree: to joint in the lease. He 


‘said no and desired partition of the pro- 


„perty. Though Tekchand and Chuharmal 
not very favourably disposed to their 
brother Bhagchand may be interested in 
giving evidence adverse tohim, it is diffi- 
cult to characterise the evidence of Moti- 
ram as false on this point. It was sought 
to impeach his evidence on the ground 
that he would favour Tekchand-as a plot 
of land measuring about 2,000 feet left to 
him asa legacy by Hassasing's Willhas been 
sold by him to Tekchand. Mr. Dipchand for 
the appellants applied. under O. XLI, r, 27, 
©. P: CO, to.be permitted to produce docu- 
mentary evidence in proof of his assertion 
that Motiram was not in Hyderabad at the 
time healleges to have interviewed Bhag- 
chand. This evidence was tendered in 
lower Court, he said, but was refused, 
however on hisown admission it was offered 
after the case was closed. No doubt the 
words “substantial cause" used in the rule 


confer a wide discretión on the Appellate — 
@ourt to admit additiongl evidence when 


‘the endsof justice require it. But Iam. of 
opinion that this discretion should be 
sparingly exercised, otherwise it may open 
a wide door to the admission of evidence in 
the Appellate Court. I am not at all 


convinced. that if the- appellants had ex- 


‘ercised due diligence the docümentery 
evidence now sought to be introduced was not 
available to them during the pendency of 
the poreeedings in the lower Court. Now 
Motiram has been corroborated by his 
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brother Khubchand, the Assistant Chief 
Officer in the Hyderabad Municipality. The 


. latter does not seem to be a partial witness. 


On the question of the lane above referred 
to he has given damaging evidence against 
Tekchand. He confirms the story of 
Tekchand of Having sent Chuharmal and 
Motiram to secure the consent of Bhag- 
chand tothe lease and that they brought 
back the reply of Bhagchand that he did 
not want to haveanything to do with the 
lease. The veracity of Khubchand has not 


been challenged. The evidence in rebuttal 


is only that of Naraindas the son of Bhag- 
chand and of Chetanbai, the widow, The 
evidence of Naraindas ‘cannot have much 
weight, he was about 16 or 17 years of age at 


. the time of his father’s death and his evidence 


was purely of a negative character and all 
that it amounts to substantially is that for 
overa month priortohis death Bhagchand 
was seriously ill and not in a position to 


. transact any business and that Bhagchand 
‘never told him that he refused partnership in 


the lease. Bhagchand died onthe 14th Novem- 
ber 1913 and the new lease was executed 
on the 9th November 1913 Chetanbai states 
in her evidence that from the end of October 


. 1913 her husband's condition was such that 


he could not attend to anything, and that 
for the last :20 days before his death he 


was unable to speak except on occasion 


when he asked for food. She states that 


the statements of Chuharmal that he came 


to consult her husband about a share in ¢he 
jag is false and that neither she .nor her 
husband had ever refused to have a share 
inthe jagir. Now though Bhagchand died 
within a few days of the execution of the lease 
there can be little doubt on the evidence 
that negotiations in respect of it were a foot 
a considerable time before Bhagchand's 
death. There is one important circumstance 
which to my mind would tend to show that 
the respondents would be anxious to have 
Bhagchand’s co-operation in the lease. Till 
the lease was executed there had been no 
division of Hassasing's property and it 
appears to me thatéhe brothers were anxious 
to carry out as far as possible their father's 
injunetion and keep the property in tact. 
Now already before thelease they must have 
beén aware that the trend of Bhagchand's 
mind was to havea partition effected and 
the omission to have Ifs co-operation in the 
new lease would be the surtst way to drive 
him to a partition. On the other hand 
Bhagehand's refusal to associate himself 


— 


y 


= 
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with his brothersin the new lease does not 
appear to be improbable. Whether well or 


tll founded he had a serious grievance. 


against his brothers "whohe believed were 
not only tneating him shabbily but what 


.is worse, still defrauding him of-his lawful 
‘dues and he desired to bring matters to a 
‘head by having his share in the property 
` partitioned. The new lease was to be for a 
' period of seven years and if Bhagchand 
t. subscribed to it, he would frustrate his own 


designs and be tied to his brothers for a 
long period. Further, the management of 
` the lease would remain with Tekchand and 
Chuharmal, and Bhagchand would be in a 
subordinate position. . 

In view of these considerations Bhag- 
chand may well have refused to have any 
concern-in the new lease. Mr. Dip Chand 
argued that in view of the substantial 

' peeuniary profit resulting from the lease in 
Hassasing's lifetime, it is very unlikely 
that Bhagchand would forego his share by 


. refusing to join. But it must.be borne in 


“mind in the first instance, that because 
the lease had been profitable in Hassasing's 
lifetime there was no guarantee that it 
would continue to be profitable as there are 
several factors that control the productive 
power of agricultural land and secondly 


according to Bhagchand the .advantages 
“to be gained by the partition would out- 


weigh the pecuniary benefit to be acquired 
from the lease. The learned Sub-Judge 
has diseussed at considerable length the 
evidence on the subject of Bhagchand's 
refusal to join his brothers in the new 
lease, it was a pure question of the 
appreciation of the evidence, he had the 
witnesses before him and was, therefore, in 


' a fat better position than we are to estimate 


the value of the evidence given before 
him, and I cansee no reason to differ from 
his conclusion that Bhagchand was asked 
whether he would consent to participate’ in 
the new lease and he replied in the negative. 
In this view of the caseit becomes’ un- 


` necessary to discuss the question as to the 
' status of the family at the time when the 
“new lease was taken, or whether Tekchand 
“and Chuhermal acquired it in their capacity 


as trustees for the benefit of the famity. If 


. Bhagchand .refused to associate himself 


with his brothers the latter were quite 
competent to appropriate the. benefit of 
the new lease to themselves and the fact 


that the amount for the payments of the 


premium due on the lease was drawn froin 
e 


— 
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"ram in equal shares. 


‘enjoyed by the-whole household", 
‘decided by them to use the bunglow as 
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the estate would under the powers vested 
in the sons of Hassasing by the Will only 
form an item to theirdebit in the general 
account. I am, therefore, of opinion that the 
appellants are not entitled to dny participa- 
tion in the profits of the new lease. It 
was next urged that the lower Court was 
in error in its findings on .the item of 
Rs. 5,597-14-6 that was allowed to Tekchand. 
There appears to me very little substance 
in this contention. This amount is shown 
in the family books to Tekchand's credit 
and the appellants have adduced no  evi- 


‘dence to displace the assumption that it 
"was. money advanced by Tekchand which he 
‘is entitled to be reimbursed. Mr. Gopaldas 


for the respondents argued that the lower 
Court had overridden the express terms of 
the Will in holding that the deceased was 
entitled to a sharein the “Hyderabad 
Bunglow" and that the Will provides that 
in case the bunglow is to be divided it 
should be allowed to Chetanram and Sahij- 
Clause 9 of the Will 
with reference to this bunglow is as follows: 


"Our bunglow will not be brought under 


partition and I leave it to be used and 
If it was 


a family house they will have another built 
from joint funds in the “Khori” to be 


‘utilized ‘by the family members at the time 


of marriages or deaths in the family and in 
that case the bunglow will be given half 


“to Sahijram and half to Chetanram. Itis 


not alleged that another bunglow has been 
constructed which could be utilized by the 
family members on the occasion of marriage 
or death and itis in this contingency only 
that the "Hyderabad Bunglow” is to be 
allotted to Sahijram and Chetanram. As 


matters stand at present Bhagchand was 


certainly entitled to his share in the 
"Hyderabad Bunglow" and his share now 
comes to the appellants. It was further 
argued by Mr. Gopal that the lower Court 
had erred in not,debiting the withdrawals 
by Bhagchand to him personally. I agree 
with the view of the lower Court that it 
was the intention of the testator .that until 
partition had been effected the monthly 
drawings of the members of the family for 
household expenses should come out of the 
eState and not be debited to each individual 
members of thefamily. This will be appa- 
rent from the clausesof Will which I have 
set out at the commencement of this judg- 
ment which clearly show that the testator’s 


“suit in Court. - 
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primary intentiop was that his sons should 
live joint and keep the property in tact 


drawing for their household expenses such. 
actually needed. There” 


‘sums as they - 


remains the question of costs.. The learned 


' Judge has directed that each party should 


bear his own costs as in his. opinion the 
appellants were to blame for this litigation, 
for if they had not insisted on their share 
in the new lease there may have been no 
Itappears to me that Tek- 
chand's claim to the right of passage was 
of equal importance to a 1 share i in the lease 
as it substantially affected the rights of the 
appellants and it was incumbent for them 
to-resort to Court as their property will be 
considerably depreciated in value if the 
passage of the drain were retained. As 
however, the appellants have failed in 
their conténtion in respect of the share in 
the new lease, I think it would be 


equitable if we directed. the respondents to ` 


pay 2rds of the appellants’ costs both in 
this Court and-in the lower Court. 

The decree of tlie lower Court is, there- 
fore, varied in the manner following:— 

“1. Plaintiffs (appellants) are entitled to 
possession ‘of the whole plot to the east 
of Tekchand’s house on which’ there stood 
two houses in the occupation of labourers 


- without any reservation in favour of Tek- 


chand either as to -the land between the two 
houses or the flow of rain water through 
his drain. . 

2. Plaintiffs (appellants) are entitled to 


Survey Nos. 151 to. 160 and 191 to 200 in. 


“the Deh, Gujro. 


In other respects. the decree is confirmed. 
E cii A, d. C.—I concur. 
Decree varied, 


CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE DECREE No. 146 

po £e * -7 of 1992" - -- 
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| Present: —Mr. J ustice Newbould and. 
"Mr. Justice B. B. Ghose. 

GANGAMANI BISWAS AND OTHERS— f 
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| RABI, A ALI CHAUKIDA R--Dséedvr 


—RESPONDENT. ` 
'- Bengal Tenancy Act (VIII of. 1885), g risa sui. 
for rent—Plaint, what must contain.. ' ^ 
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Section 148 of the Bengal Tenancy Act requires 
that the co-sharer-landlord should institute a suit 
to recover the rent due to all the co-sharer land- 
lords in respect of an entire holding, and it is 
also necessary that all- the remaining co-sharers 
should be made parties to the suit, and i 
he is unable to ascertain what rent is due for 
the whole tenure or holding ‘owing tg the refusal or 


: neglect of the tenant or of the co-sharer-landlords to 


furnish correct information the  plaintifl-co-sharer 
landlord. shall be entitled to proceed with the suit for 
his share only of the rent. [p 146, col. 1.] 

Where the plaintiffs sued for their share of the 
rent'alone and stated that a certain amount might 
be dueto the co-sharer-landlords and prayed that 
a decree for the total amount due might be passed: 

Held, that the plaint was not in accordance with 
s. 148A of the Bengal Tenancy Act. [ibid.] 

Profulla Chandra Ghosh v. Baburam Mandal, 63 
Ind. Cas. 1; 34 C. L. J. 462, referred to. 


Appeal against a decree ofthe Subordi- 


-nate Judge, Backergunj, dated the 9th April 


1921, affirming that of the Munsif, Barisal, 
dated the 19th J anuary 1920. 

Babu Ramesh Chandra Sen, for Babu 
Gunada Charan Sen (with him, Babu Somes- 
war Prosad Mukherjee), for the Appellants. 

Babu Suresh Chandra Taluqdar, for the 
Respondent. 

JUDGMENT.—This appeal is by the 


"plaintiffs and arises out of a suit for posses- . 


sion of certain land by avoiding an encum- 
‘brance under s. 167 of the Bengal 
Tenancy Act. The whole question depends 
upon-the fact whether thé suit in execu- 
tion of the decree under which the plaint- 
iffs purchased the property was a rent-suit 
coming within the provisions of s. 148A 
of the Bengal Tenancy Act so as to 
bring into operation all the rights which 
a purchaser obtains ata sale in execution 
of a rent-decree under that Act. 

We.have been led through the plaiut 
in the rent-suit the material portion of 
4 and 6. 
In para. 4, the plaint stated that 
the rent in arrears due to the plaintiffs 
alone; who were co-sharer-landlords, was a 
certain amount and it also stated that the 
tenant-defendant's dues to the co-sharer 
defendants Nos. 2 to 5 for the period in 
suit may amount to: a certain amount. 
6, it was stated that on. 
account of infoymation: having been with- 
held from the plaintiffs, the plaintiffs tenta- 
tively claimed. the amount due in their 
own share and paid Court-fees thereon: 
There was a prayer (ga) which ran thus:— 
“If the» co-sharer-landlords-defendants pray 


£0 the Court to be added as plaintiffs or: if 


they br'the tenants-defendants declare im ° 
Court the: amount due in their share, to 


-~ 
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add the said amount to the claim and , pass 
‘a decree .for the total amount against 
the Luce defendants after receiving the 
defici Court-fees on such 
Muni Jt is contended that this -plaint 
was in accordance with the provisions laid 
down in s. M8A ofthe Bengal Tenancy Act 
applying to East Bengal This section 
‘requires that the co- -sharer-landlord should 
institute a suit to recover the rent due to 
all the co-sharer-landlords in respect of 
anentire holding, and itis also necessary 
that all the remaining co-sharers should be 
made parties to the suit, and if he is unable 
. to ascertain what rentis due forthe whole 
tenure or holding owing to the refusal or 
neglect of the tenant or of the co-sharer- 
landlords to furnish correct information, 
the plaintiff. co-sharer-landlord ‘should. be 
entitled to proceed with the suit for. his 
share only of.the rent. The first requisite 
is that the co-sharer-landlord should sue for. 
recovery of the rent due to all the landlords, 
and, secondly, if he is unable .to find out 
the dues to the other co-sharers he would be 
entitled to proceed with the suit for his 
share only. 

In the present case the plaintiffs: sue for 
‘their share of the rent alone, and they. state 
that a certain ‘amount might be due to 
the co-sharer-landlords and the prayer 
is that under certain conditions stated in 
prayer (ga) a decree for the total amount 
due might be passed. ‘This, in our opinion,, 
is not in accordance with s, 148A . of 
‘the Act. Several cases. have been- cited 
before us of which we need mention only 
the last, which is the case of Profulla 
Chandra Ghosh v. Baburam Mandal. (1), on 
which the learned Vakil for the appellants 


contends that the plaint in this case should - 


be considered’ to. be one in accordance with 
s. 148A. But in all those’ cases. the 
learned. Judges clearly point out that the 
plaintiff. brought the suit for the, entire 
rent which he believed to be due for the 
holding when he brought his suit. : We do 
not think ‘that the plaintiffs in the present 
.case framed their suit in that way. It has 
been contended before us^that it is in sub- 
stance in compliance with the requirements 
of s. 148A. But having regard to the 
fact that. these special provisions of .the 
Bengal Tenancy Act enable. the purchaser 
to defeat the right ofa person who «vas no 
party to thé rent-suit we think that. sub- 
stantial compliance with the requirements 


(1) 69 Ind, Cas, 1; 340, L, J. 462, 
! + 
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of the section, assuming it to be 
not be enough to give the auction 
a title to annul the incumbranc 
terms of the section should -be st 
plied with. As that has not bee 
this case we are of opinion that 
ment of the lower Appellate Cou 
and the appeal must be dism. 
costs. 

K. 8. D. 
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MADRAS HIGH COU 
CITY CIVIL Court ‘APPEAL No. 
1923. 
March 31, 1924. 
^  Present:—Mr. Justice Rame 
E. SUNDRAM CHETTY AND 4 
PLAINTIFFS~—AI PELLANTS, 
vereus 
B. DAMODARAM CHETTY an) 
—JDEFENDANTS—HRESPONDEN 

Evidence Act (I of 1872), s. 92 2 Suit o 
Plea that pro-note was ex ecuted as sect 
sibility of. 

In answer to a suit on a pro-note, tl 
pleaded that the note was not executed 
other equivalent consideration, but wase 
ásasecurity to cover the advance to be 
payee to a third party and thatthe di 
liable only fór such sums as may be fo 
taking Accounts between the payee an 
party: > 
Held, that the plea was legally open. to 
ant and was not excluded by the provisi 


. of thé Evidence Act. |p. 147, col. 2. 


Doorvas J. Subbayyar v. Subbarayalu Ly 
Ind. Cas. 758; (1921) M. W. N. 636; al) 
Vishnu Ramchandra Joshi v. Ganesh Kris 
Cas. 673; 45 B. 1155; 23 Bom. L. R, 488; 
Sobha Ram, 57 Ind. Cas. 913; 44 A. 521: 
315; (1922) A. I. R. (A) 213; 4 U. P.L. 1 
Hill v Wilson, (1873) 8 Ch. 888: 42 L. 
29 L. T. 238; 21 W. R. 757 and Kishomal 
Vishindas Sukhr amdas, 9 Ind. Cas. 299, dis 


Appeal against a decree of 
Civil Court, Madras, in Orig: 
No. 156 of 1923. 

Mr. W. V. Rangasmi Tyengan 
Appellants, 

Mr. A. Srini vasa I yengar,- 
spondents, . . 

J UDGMENT. —This appeal : 
of a suit on à promissory note, TH 
ants are the son-in-law and wi 
Errafpa Chetty and their plea w: 
that the note was not executed foi 
other equivalent eonsideration bul 
cuted only as a,security to c 


"w e 


for 
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swamy Chetty and sons to Errapa Chetty, 


and that they are liable only to such sums: 


as may be found due on taking accounts 
between the,payee firm and Errappa Chetty. 
The City Civil Judge without taking the 
evidence tendered by the defendants, 
decreed the suit. The exact legal ground 
on which he refused to take evidence is 
not clear, Atone .place he remarks that 
the suit note is a negotiable instrument. 
The plaintiffs being the trustees in bank- 
ruptcy of the payee firm are not holders 
in due course. Again he says: "I do not see 
how I could direct the taking of accounts 
between him (i. e., Errappa Chetty) and 
the plaintiffs." Ido not see what the diffi- 
culty is. “In para. 4, he suggests that the 
defence is extraordinary I do not think so. 
It isa common thing for a borrower from 
a banker giving a promissory note to 
cover overdrawings from the banker by 
.himself or by another. The cirumstances 
relating to the payment of Rs. 500 (five 
hundred) can be considered only after the 
defendants adduce all their evidence in- 
cluding that relating to the payment. 
Before me, the learned Vakil for. the 
respondents, Mr. A. Srinivasa Iyengar çon- 
tended that the plea is not admissible 
under s, 92, Indian Evidence Act. Ido not 
agree. Oases deciding thatit is not-open to 
one of two or more joint makers of a note 
to plead that he is only a surety have no 
bearing on this, for here, the plea is not 


that the defendants are mere sureties, for. 


they admit their liability on the taking of. 
the accounts but plead want of considera-. 
tion, 

. In Doorvas J. Subbayyar v. Subbarayalu 
. Iyer & Son (1), the consideration. was 
admitted but the respondents pleaded an 
agreement by which, if the mills excused, 
the plaintifis should excuse the defendants. 
This is different from a: plea of want of 
consideration. So also, in Vishnu Ram- 
chandra Joshi v.- Ganesh Krishna (2), the 
consideration was admitted but the plea 
was that.the plaintiff agreed not to present 
the mote until he paid off some encum- 
braneés, In Sri Ram v. Sobha Ram (3), the 
note was for sums dué on accounts and. 
, Stated that the accounts had been looked 


j () 68 Ind. Cas. 758; (1921) M. W. N. 096/*41 M. 
(2) 63 Ind. Cas.-673; 45 B. 1155; 23 Bom. L. R. 488. 
; (sr Ind. Cas. 513; 44 A. 521; 20 A, L, J, 315; (1922) 
A. IR, (A) 213; 4 U, P. L. R. (A) 193. 
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into. The plea was that the- accounts 
should be re-opened. Here also the note 
was for an existing (and not a future) con- 
sideration such as an advance to be made. 
In Hill v. Wilson (4), it was found that, 
though the father-in-law wished to make a 
gift, the son-in-law insisted on a loan. The 
loan was admitted but the plea was that 


only interest should be paid during the 


lifetime of the payee. This was rightly 
held inadmissible. In Kishomal Kirpomal v. 
Vishindas Sukhramdas (5), there was no 
defence to the note itself but the suit was 
objected to on the ground that it is an item 
of dealing between the parties who were 
partners and the whole partnership account 
should be taken. This has no resemblance 
tothe defence before me. 

I think the defendants’ plea is legally 
opentothem. Theonusison them and their 
evidence will have to be taken. I reverse 
the judgment and decree of the’ Court 
below and remand the suit for disposal 
according to law. 

Costs to abide the result. Court-fee paid 
by appellants will be refunded. 
^Y. N. Y, 

Z. X. Case remanded. 

(4) (1873) 8 Ch, 888; 42 L. J, Oh. 817; 29 L, Ti 238; 
21 W. R., 757 


(5) 9 Ind. Cas. 299 
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“ CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 178 . 

or 1922, 
April 11, 1924. 
Present : —Mr. Justice Newbould and 
Mr, Justice B. B. Ghose. 
OFFICIAL TRUSTEE or BENGAL— 
PLAINTIFF —A PPELLANT 
vOTSuS 
BENODE BEHARI GHOSE MAL— 
. DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 11, 
O. XLVII, r. Appeal, summary dismissal of — 
Review-— Order ex parte, whether proper—Lease— Rent 
payable partly im cash and partly in kind or its money 
value—Tenant, whemer entitled to pay money value. 

An application for review of an order summarily 
dismissing an appeal under O. XLI r. 11, C. P. C, 
can be granted and an order directing that the 
appeal be heard passed ez parte without issuing 
notiee to the respondent. UN | 

Janakt Nath Hore v. Prabhasint Dagi, 30 Ind. Cas. 
ads; 43 C. 178; 22 C. le J.99; 19 O. W. N. 1077, 
followed. ° | 

“Abdul Hakim. Chowdhury v. Hem Chandra Das, 30 
Ind. Cas. 165; 42 C. 433, dissented from, 
e 
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Where a lease provided for the payment of rent 
partly in"eash and partly in kind or by payment of 
its price: ; ' i 
Held, that the tenant. was- entitled to pay the 
nfoney value fixed in the lease in lieu of the paddy 
in kind. [p. 148, co:2] =- ` Sy 
Appeal àgáinst a decree of the Subordi-. 
nate Judge, 24-Perganas, dated the 19th Sep- 
tember 1921, affirming that of the Munsif, 
Barasat, dated the 26th February 1920. ` 
Babu Brojo Lal Chakvavarti (with him 


Babu Santosh Kumar Bose), for the Appel-. 


lant. " ? ois 
Babu Rishindra .Nath Sarkar, for the 
Respondent. ` =, - 
JUDGMENT.—In this appeal a pre-: 
liminary objection has been taken that -no 
appeal lies. The appeal was at first sum- 
marily dismissed under O. XLI, r. 11, C. P.. 


+ 


C. Then on an application for review made - 


-by the appellant the same Bench cancelled: 
that order dismissing the appeal summari». 
iy and directed that the appeal should. 
be heard. This order -was passed . ea: 
parte, and it is contended that it should- 
be, therefore, treated as null and. void. 
The point now raised .has been con- 
sidered by this Court in the.ease of Abdul 
Hakim Chowdhury v. Hem Chandra Das 
(1) andalso in the ease of Janaki Nath. 


Hore v, Prabhasim: Dasi (2). The latter: 


‘decision dissents from the former and we 
have no hesitation .in following the latter. 
^" We agree that the procedure which has 
been followed in numerous cases in this 
Court for over 40 years should not be 
chargzed although it was departed from in 
one or two solitary instances. 

As regards the merits‘ of the appeal the 
question that. arises is one that is frequent- 
Jy the subject of dispute between landlord 
and tenant.. - The tenant holds on a lease 
under which he agreed to pay his rent 
- partly in cash and partly in--kind and 
there are conditions in the lease as to 
the-payment of cash in lieu of -the rent -in 
kind. The quéstion is whether the land- 


lord is entitled to. get themarket price of the - 


paddy portion ofthe rent or the price as 
stated in the lease. The essential sentence 
in the main body of the least is :—"Settline- 
as rent thereof Rs. 87 in cash and 92. bishas 
and 5$ aris of.gula paddy or its price’ 
Rs. 45-8-0, total Rs. 132-8-0." -In our opinion. 
the use of the word “or” in this passage 
distinguishes this lease ftom many "others 
QR ints, WW ao Dm DOLI 
. Cas, ; 430. : « 30. 

oA ag akah, ; 220. L. J, 99; 19 
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which have been considered in reported: 
cases, and it is unnecessary to refer to these: 


‘eases. .We hold that under this condition: 


the tenant is entitled, if he prefers it, as, 
he would naturally do when the price -of 
paddy rises, to pay the money value fixed 
in the lease in lieu of the paddy in kind. 


. Having regard to this passage in the main; 
^ portion of the lease we are unable to accept: 


the contention that the later passage which - 
provides that the tenant shall be liable to 
pay as the price of the paddy the sum of 
Rs. 45-8-0 aforesaid is absolutely conditional 
on the special circumstances mentioned in 
the sentence. ES p 

The result is that the appeal is dismissed 
with costs. : 

K. 8. D. Appeal dismissed. ' 


S E a. 
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MADRAS HIGH COURT. . 
^J CIVIL-APPEAL No. 158 oF 1921. 
EN January 23, 1924. i 
Present:—Mr. Charles Gordon Spencer, 
^. Offieiating Chief Justice and 

Mr. Justice Kumaraswami Sastri. 


Le 


"OHINTALAPALLI SESHA SASTRULU- 


‘AND ANOTHER—DEFENDANTS— ` 
ME APPELLANTS 
versus 
KORIVI VENKAMMA alias KIDAMBI - , 
VENKAMMA —PuatntTirr—RESPONDENT; ` 


` Hindu Widow's Re-marriage Act (XV of 1856), s. 2 


~-Giftto widow by- father-in-law-—Re-marriage, effect 
of-—Reversion to donor. "RUM ; 
Where immoveable property is gifted to a Hindu 
widow by her father-in-law to be enjoyed by her 
during her lifetime, her subsequent re-marriage does 
not operate to determine her interest in the gifted. - 
property. Section 2 of the Hindu Widow's Re-marriage, 
Act is inapplicable to such a case. i : 
In the case of such a gift' it cannot be presumed 
that there was an implied intention on .the part of 
the donor that the property should revertto him in 
the case-of the re-marriage af the donee. 
Mohamad Umar v. Man Kuer, 40 Ind. Cas. 783; 21 O. . 
W. N. 906, distinguished. , dis 
Appeal against the decree of the Court: 
of the Subordinate Judge, Bellary, dated 
the 9th December 1920, in’ O. S. No. 10 of 


1920 on its file (O. S. No. 12 of 1919 on the 


" file of the District Court, Bellary). 


^ Messrs. S. T. Srinivasa Gopalachariar and 
V. S. Govindachariar, for the Appellants. ; 


_. Mr. C. Sambasiva Rao, for the Respondent; 


| JUDGMENT. > 
Spéncer, Offg. C. J.—This is a suit 
brought by: a daughter against her'perants - 


+ ` 
- 
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for recovery- of 'eertain properties which 
she aljeged were left in her parents’ pos- 
session when she left their house. The 
plaintiff married her own uncle, Sankariah 
who died irf 1908. In 1908, her father-in- 
law K; Subbiah who was also her grand- 
father, made a gift in her favour of certain 
properties to be enjoyed during her life- 
time, In September 1917, after she became 
a widow, sheran away to Rajahmundry to 
"the Widow's Home of Rao Bahadur M. R. 
Ry. Viresalingam Pantulu and got 
married to her second husband K, Singa- 
racharlu. As her parents retained her pro- 
perty after her re-marriagg she gave them 
a lawyers notice, to which they replied 
denying that they had any stridhanam pro- 
perty belonging to her, and she thereupon 
filed this suit. l 
- The Subordinate Judge's decree is 
attacked on the ground that it has not been 
satisfactorily proved that she left the 
jewels which she now claims in her parents’ 
possession, -that as regards the clothes, she 
' did not specifically mention them in her 
plaint, and, as regards the immoveable 
propérty, that the gift must have been 
"made with an implied intention that, upon 
re-marriage, the property should revert to 
the family. The Subordinate Judge has 
given the plaintiff a decree for certain of 
the jewels which he has found to have 
been leftin the defendants' possession and 
has. disallowed her claim for certain other 
jewels. On the whole, there is no good 


reason for disturbing his finding as to the 


jewels. : Some doubt has arisen in respect 
of her claim for a gold kante of weight 
18 tolas and value Rs. 540. .In her plaint, 
the plaintiff alleged that all the jewels 


claimed in Sch. A had been left in the- 


‘possession of the defendants, It came out 
in her‘evidence that she gave a pair of 
kapulu and thodalu to her father to be 


made into a kante and that he had not. 


given her the kante*which he promised. 
e Her mother was éxamined as defence 9th 
witness.and she denied that her daughter 
left any.jewels and said that she took away 
the jéwels with her when she ran away. She 
said on the contrary that she saw the 
kapulu and golusulu in her possession at the 
Rani Chatram where she met her daughter 
‘after her re-marriage. Thereis veryelittle 
‘independent’ evidence on. this. subject. A 
witness was examined, to say that she was 
not wearing these jewels when she arrived. 


at Rajahmundry and the photographs taken _ 
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after her re-marriage are also evidence of 
this fact that she did not wear them after 
she reached Rajahmundry. Her father de- 
fence 10th witness, . denied that hi$ 
daughter left any jewels with him or his 
wife. He was not asked specifichlly whether 
he took any jewels to make a kante, but 
it i$ not likely that he would have ad- 
mitted it after having in chiefexamina- 
tion denied that any jewels were left with 
him. That isall theevidence. D. W. No. 9 
says that her daughter went away with 
her jewels. The photographs show that 
she was not wearing the kapulu and thodulu 
after her re-marriage. On the whole, there 
is no reason to disallow her claim for the 
value of the kante of, 18 tolas which cor- 
responds in weight to the kapulu and 
thodulu, that she says she gave to her 
father. 

As regards the clothing, she enumerated 
the clothes that she claimed in the sche- 
dule to the plaint. No evidence was ad- 
duced to prove their value, but her mother 
as D. W. No, 9 said that the clothes given 
her at her first wedding had become worn 
out by use. There is no evidence that she 
left behind clothes of so much value of 
Rs, 240 as claimed in the plaint. We 
disallow this item. 


As regards the immoveable property, s. 2 
of Act XV of 1856, The Hindu Widows’ 


 Re-marriage Act, provides that, upon re- 


marriage, all rights and interests which 
any widow may have in her deceased ñus- 
band's property by way of maintenance or 
by inheritance, or by Will or testamentary 
disposition, shall cease and determine upon 
her re-marriage. But the immoveable pro- 
perty concerned in this case was gifted to 
her by her father-in-law and was not ob- 
tained in the manner referred to in this 
section. “We have been asked to interpret 
the gift deed (Ex. C) as implying that 
the property. was given to her for her 
use during her widowhood. There is 
no reason why when the document states 
that the donee is to enjoy during her life- 
time; we should limit the enjoyment to 
such part of her life as she remained un- 
married, when there are no words to that 
effect. As re-marriage of widows is an excep- 
tional event itis not likely that the donor 
would “have contemplated his daughter- 
in-law re-marrying® The case of Mohamad 
Umar v. Man Kuer (1) was a case, not of gift, 


(1) 40 Ind. Cas. 783; 21 C. W. N. 908,. 


* 


a 
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but ofan agreement for the. settlement of 
family differences in whieh the learned 
Jaidges were inclined to presume that there 
"was nointention that the plaintiff should 
have a right,of residence in a certain house 
. belonging to her deceased husband if and 
when she became re-married. The inference 
that was drawn .in that .case as to the 
intention ofthe parties to that particular 
document is not of much assistance to us 
in interpreting the present gift deed which 
contains no wordsto suggest that the life 
interest of the plaintiff was to be limited 
on the happening of any future event. 
The lower Court's decree will, therefore, 
be confirmed in respect of the amount 
decreed therein for jewels and as regards 
the order for delivery of possession ofthe 
immoveable-properties and for account of 
rents and profits, but deducting Rs. 240 
on account of? clothes from the amount 


decreed in respect of immoveable properties. 


The parties will pay and receive pro- 
portionate costs throughout, including the 
costs of printing. 

Kumaraswami Sastri, J.—I agree 
with my Lord and I have nothing more to 
add. 

Y. N. V. 


"^o Appeal dismissed. 
4, K. ' 


-— 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 

| SECOND CIVIL APPEAL No. 136 or 1923. 

; August 27,1924.  - l 
Present:—Syed Wazir Hasan, A. J. C. 
BALAK DASAUNDHI AND OTHERS— 

DRFENDANTS-—À PPELLANTS 
versus 
DEPUTY COMMISSIONER or 
FYZABAD, MANAGER or NANEMAU 
S'TATE-—PLAINTIFF— RESPONDENT. 

Mortgage—Redemption, sui for---Compromise in 
Settlement Court, whether creates morigage. 

A mortgagee madean application tothe Settlement 
Court in whichhe alleged that the mortgagor was 
recovering the entire amount of profits of the mort- 
gaged lands without allowing any deduction for the 
interest due.to the mortgagee under the mortgage 
and prayed that the-terms of the mortgage might 
be recorded fn the Settlement papers. This was 
followed by acompromise Whereby the profits of the 
mortgaged property were fixed at a certain sum ond 
the mortgagee was made liable to pay the balance of 
the profits after deducting the interest due to him to 
he mortgagor.- “The compromise was accepted and 

. . 
e 4 
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was recorded by the Court and was followed by 
entries in the khasra: IP : 
Held, that the arrangement arrived at betwetn the 
parties amounted to the creation of a fresh mort- 
gage, which was sufficient to support a suit for re- 
demption. [p. 150, col. 2.] . 


Appeal against an order of the Sub- 
ordinate Judge, Sultanpur, date the 12th - 
January 1923. 

Mr. Gokul Pershad, for the Appellants. 

The Government Pleader,and Mr. N. N, 


Ghoshal, R. B., for Respondent No. 1. i 


JUDGMENT. —This is the defend- 
ants appeal in a suit for redemption 
brought by the,Deputy Commissioner of 
Fyzabad, acting in the capacity of the 
Manager of the Estate of Nanemau, which 
is under the superintendence of the Court 
of Wards. The suit relates to 9 bighas 10. 
biswas of land in Mauza Nanemau, Par- 
gana Aldemau, district Sultanpur. Jn the 
plaint ofthe suit, out of which this appeal 
arises, a mortgage of the year 1861 fora 
sum of Rs. 100 with certain conditions 
was pleaded. It was also pleaded in the 
alternative that in certain proceedings be- 
tween the mortgagor.and the representa- 
tives of the mortgagee in the Settlement: 
Court in 1868 a new contract of mortgage 


. eame into existence on fresh terms to come 


into effect from the year 1275 Fasli and 
that in the event ofthe mortgage of 1861 
notbeing proved a decree for redemption 
might be granted on the transaction of 
the year 1868. The Courts below have 
held that the old mortgage was not prov- 
ed but that the arrangement of 1868- 
amounted to a fresh mortgage and have 
given adecree ofredemption in relation 
thereto. The only point urged in second 
appeal is that the original mortgage was 
of the year 1858, that there was no fresh: 
contract of mortgage in 1868 and that 
consequently a suit for redemption with 
regard to the mortgage of 1858 was barred 
by time. : ME. 
No mortgage of 1858 is exhibited in thee 
case, The existence of such a mortgage” 
is inferred from certain recitals made in 
Ex. 4. This exhibit is .a-copy of the 
application filed by the representative of 
the mortgagee. in the Settlement Court 


"which resulted in the compromise on which’ 


the ater transaction is founded. In this 
application a mortgage of 8 years old’ is 
mentioned and the application is dated 
the 17th December; 1867: but in view of ` 
my decision which lam shortly going to. ` 
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pronounce on ‘the~ issue relating to the . 
transaetion of 1868 it is not necessary to ' 


decide whether the old mortgage was of 


the year 1858 as the: defendants alleged 


or of the year 1861 as the plaintiff alleged. 


In my judgment the Courts below have. 


come to aright conclusion in their finding 
that there was afresh contract of mort- 
gage between the parties to the proceedings 
- which arose in the Settlement Court. 
These proceedings were initiated by the 
mortgagee's application mentioned above. 
In that application he alleged that the 
mortgagor was recovering the entire amount 
. of profits of the mortgagede lands without 
allowing any deduction for the interest 
due to the mortgagee under the mortgage. 
It was claimed that the total amount of 
profits came to Rs.. 22-6-0 and that the 
mortgagee was entitled to Rs. 12 for his 
interest. The prayer of the application 
was that the mortgage with its terms 
stated in it might be recorded’ in the 
Settlement papers. 
a compromise dated the 26th March 1868. 
The profits of the mortgaged property were 
by amicable Settlement fixed at Rs. 23-8-0 


and the interest due to the mortgagee at. 


Rs. 12 and the balance of Rs. 11-8-0 was 
.made payable by the mortgagee to the 
mortgagor in place of Rs, 10-6-0 which the 


latter was entitled to under the old mort-- 
The compromise further stated that: 


gage. 
the arrangement reached thereby would 


come into effect from the commencement . 


of the year 1275 Fasli. This compromise 
was accepted and recorded by the Court 
and was followed by entries in the khasra. 


. On these factsIam of opinion that the. 


Courts below have come to a right con- 
. elusion on this issue. ; 


Another point as’ to the absence of. 


tender by the plaintiff was mentioned at 
the hearing of the appeal but not pressed 
and evenifit had been pressed I would 
certainly have decided it against the 
. ^ppellants. , “4 ; 

The appeal, therefore, fails and is dis- 
missed with costs. 

The plaintiff-respondent has filed cross- 


objections as to costs. - I am of opinion that - 


those objections have no force. The 
Courts below have given sufficient reason 
for making the order of costs as-they ave 


made and lam not disposed to interfere: 


. with that in second appeal. The eross- 
objections are also dismissed with costs. 
kZK. un ^A Appeal dismissed, 
N j * 
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‘ever to proceed with the partition. 
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PATNA HIGH COURT. 
Civit Revision No. 267 or 1924, 
July 31, 1924, 

Present :—Mr. Justice Ross and 
Mr. Justice Sen, : 
GURSAHAI MAHTON-—PEriTIONER 
: yersus : 
Sheikh MUHAMMAD SAIYID 
.. AND OTHERS—OPPOSITE PARTY. 

Bengal Estates Partition Act (VII of 1897), s. 7— 
Partition—Jurisdiction of Civil and Revenue Courts 
-—Stay of proceedings--Discretion of Court —ITigh. 
Court, interference by. 

A party cannot by taking part in partition pro- 
ceedings confer jurisdiction on the Revenue Court. [p. 
152, col. 11 . 

Where the matter comes before the Civil Court 
as to whether a Revenue Court has or has not 
jurisdiction .to effect a partition, itis within the 
diseretion of the Civil Court to direct that the 
partition proceedings should be stayed, and where 
in the exercise of such discretion a stay has been 
ordered the High Court will not interfere. [ibid.] 

Revision against anorder of the District 
Judge, Patna, dated the 8th May 1924, 
reversing that of the Subordinate Judge, 
Patna, dated the 31st March 1924, 

. Mr. Kailash Patti, for the Petitioner. 

‘Messrs. B. C. Sinha and Rajeshri Prasad, 
for the Opposite Party. 


‘JUDGMENT. 
Sen, J.—Thepetitioner and the opposite 


party are parties to a partition proceedings 
now pending before the Collector, It 


‘appears that the petitioner raised an objec- 


tion under s. 7 ofthe Estates Partition Act, 
setting up a previous.partition and posses- 
sion by the parties in .pursuance of such 


'previous partition. This objection was dis- 


allowed. by the Revenue Qourt and the 
application for partition was admitted ; and 
the Collector went on with the partition 
proceedings. The opposite party also parti- 
cipated in the partition proceedings for 
about four or five years. Ultimately a suit 
was filed by the petitioner in the Civil 
Court in which he again pleaded the previous 
partition and asked for a declaration that the 
Revenue Court had no jurisdiction pu 

n 
application wes hen put in before the 
learned Subordinate Judge asking for an 
injunction staying tho partition proceedings 
till the determination ofthecivil suit. The 
learned Subordinate Judge dismissed the 
applieatton on the ground that the applicant 
had been for a long #me taking part in the 
partition” proceedings amd could not be 


. allowed at such a late stage to turn round 
- and say that the Collector had initially no. 
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jurisdietion to- go on with the partition. 
On appeal against this order refusing stay, 
the learned District Judge has come to a 

ifferent conclusion. He has granted ‘the 
stay on grounds of equity and convenience, 
holding that'it is desirable that the subject- 
matter of the suit should be maintained in 
status quo until the decision of the civil 
suit, This isa matter entirely discretionary 
with the Court and it does not appear 
that the parties will be put to any incon- 
venience or be prejudiced on account of 
such a stay. It is clear that by taking part 


in the partition proceedings one could not. 


possibly confer jurisdiction to the Revenue 
Court, The matter is now open for decision 
by the Civil Court as to whether the Revenue 
Court had jurisdiction or not. In the 
meantime it seems to be in the interests of 
all parties concerned that the partition pro- 
ceedings should be stayed. 

I do not think that we can interfere with 
the discertion that has been exercised by 
the learned, District Judge in this matter. 
The application is dismissed with ‘costs ; 
hearing-fee one gold mohwr. 

Ross, J.—1 agree. 


Z. K. Í Application dismissed. 
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*OUDH JUDICIAL COMMIS- 
^" SIONER'S COURT. 
First CIVIL APPEAL No. 64 OF 1921. 
. July 11, 1923. 
Present :—Mr. Dalal, A.J. C., and 
: Mr. Cuming, A. do. 
“ABDUL MABUD KHAN AND OTHERS— 
DEFENDANTS--APPELLANTS ` 
~ PERSUS 
 NAWAZISH ALI KHAN 


—PLAINTIFF— RESPONDENT. 

' Musalman Waqf Validating Act (VI of 1913), 5. 3 
(a)—“Family,” meaning of—Waqt— Reservation. of 
ultimate benefit to. poor, absence of, effect of— 
Reservation, whether can be _implied—Mutawalli, 
possession by, necessity of. 

The word “family” in sub-cl. (a) of `s. 
of the Musalman Waqf Validating -Act includes du 
those . persons residing in his house for whose 
maintenance the author of the trust is mainly res- 
ponsible. Distant collaterals such as cousins in the 
4th or 5th degree cannot be regarded as falling within 
this description. [p. 154, col. a) 

, A settlement ereated ‘for the benefit of th& members 
of the settlor's family which contains no reservation 
either express or implied of any ultimate benefit to” 
Ahe.poor does net amount to a valid wagf under 


e 
e - 
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the provisions of the Muhammadan Law or of the 
Musalman Watf Validating Act. [p. 154, eql. I]. 
Under the Hanafi Law on the failure of all” the 
objects of a wagf no ultimate reservation or rever- 
sion in favour of the poor can be implied. [ibid.] 


Under the ifuhammadan Law a wagf is invalid 
if the waqif does not divest himself of the dedicated 
property. Where the settlor himself is the muta- 
walli under the settlement he must assume posses- 
sion of the dedicated property as mutawallt, and 
there must be some outward proof of the change of 
capacity in which he holds possession of the property. 


[p. 154, col. 2.] | 
Muhammad Azizuddin Ahmad Khan v. The legal 


15 A. 321; A. W. N. (1893) 109; 7 Ind, 
Dee. (N. &) 922, relied on, 

-Appeal against the judgment and decree 
of the Additfonal Subordinate Judge, 
Lucknow, dated 31st. August 1921. - 

Mr. Zahur Ahmad, for ihe Appellants. 

Messrs. M. Siddique and Daya Krishna 
Seth, for the Respondent. 


JUDGMENT.—The plaintiff in this 
suit executed on the 17th September 1917 a 
document, described asa deed of wagf,in 
favour of defendants Nos. land 3 to 7 and the 
father of the defendant No. 2, since deceased. 
Defendant No. 7 is the plaintiff s own wife, 
According to the pedigree filed by them 
the remaining defendants with the excep- 
tion of defendant No. 6 are relatéd to the 
plaintiff. The deed appropriates the usu- 
fruct of the plaintiffs property to his own 


'" maintenance and to that of the defendants 
' and their heirs after them, the plaintiff him- 


self being of advanced age and childless, 
and tocertain separate religious and chari- 
table objects. "The plaintiff sues to have 
this deed declared invalid and void on the 


allegation that its execution was procured | 


from him by intimidation, undue influ- 
ence and fraud, and on the contention that 
the deed itself is otherwise invalid in 


law. 


The learned Subordinate Judge found 
against the plaintiffs allegation “that the 
execution of the deed was’procured by in- 
timidation, undue influence or fraud. But 


he found that so far asit disposed ofthe* 
"usufruet in favour of the settlor and his 


relative defendants it constituted no valid 
wagf. He found, however, that it contain- 
ed some dispositions mainly religious and 
charitable which he regarded as valid ob- 
jects of a wagf. These dispositions he 
catamgued; they are ten in number. He 
consequently held the deed inoperative 
except in respect of the ten “ items specifi- 
ed above as valid charges on the entire 
property," and: decreed the plaintiff's sui 


< 
" 


a 
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with this modification. He refused to allow - 
the plaintiff any costs. 

' The appeal has been filed in the name 
of all the defendants, 
plaintiff's "wife, however, 
enter any appearance in. the Court below, 
did not sign the petition of appeal, and 


-is consequently not in -the array of appel- 


ldnts before us. The plaintiff has filed 
cross-obiections to two of the learned Sub- 


. ordinate Judge’s findings against him and 


` to the order refusing him his costs. 


. Taking first the plea in the nn ee: 
ne that it has been proved that plaintiff- 


respondent did not exegute the.deed in- 


suit freely of his own will, but that he 


. did so through undue influence, misrepre- 


sentation and fraud, we are of opinion that 
this plea clearly falls, The learned Sub- 
ordinate Judge has reviewed very fully 
the evidence bearing upon this point, and 
it appears only necessary tó say that we 


. accept his reasonings and conclusion. The 


. deed was obviously executed by the plaint- 


iff. of his:own free motion and will.in 
furtherance of those private purposes which 
happened. to be uppermost ‘in his mind 
at the time. . No undue influence, fraud, 
misrepresentation or pressure was put up- 
on him by any body. 


The learned Subordinate J udge bases his | 


conclusion that the deed in suit is in- 
valid as far agit disposes of the usufruct 


Of the property in favour of the settlor 


- persons 


purview of 


himself, and the defendants on the finding 
that though the tdefendant No. .7 the 
settlor's wife, is included in the category of 
enumerated in sub-s. (a), and 
the plaintiff settlor's own case, hé being 
a Hanafi Musalman, comes under fhe 
sub-s. (b), of 8..8 of the 
Musalman Waqf Validating Act VI of 
1913, no ultimate benefit “for the poor 


'or any other recognized purpose is reserv- 


ed by the deed; so that the proviso to 
the section invalidates it. These findings 
are traversed by the ,defendants’ appeal, 


“and it is :further contended that the deed 


1 tod. | 


may be saved by ‘reference to general 
principles of Mihammedan Law. All those 
contentions appear to be unsound. 

It is first necessary to see who the de- 


-fendants arè.. Defendant No. 7 as we have 
A family pedigree, 


said is plaintiff S wife. 
Exhibit F has been filed bysthe defendants 
setting- forth the relationship alleged to 
be borne to the plaintiff by:defendants Nos. 
‘The name oo defendant No. 6 does 


* 
* 
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who did not 


- the plaintiffs brothers and cousins, 
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not occur in the pedigree, and it may be 
taken that he is not related to the plaint- 
iff. It appears from the sixth provisign 
of the deed that he has been included 
among the beneficiaries by reason of his 
having rendered services to*the plaintiff. 
The remaining defendants are shown in the 
pedigree to be cousins in the 4th or 5th 
degree- respectively to the plaintiff. They 
would thus be, in village parlance, and 
as they are described in the deed itself, 
and in other documents executed by him, 
The 
pedigree Ex. F is disputed by the plaint- 
iff: the question of its correctness form- 
edasubject of enquiry in the Court be- 
low, and à second plea in the cross-ob- 
jection traverses the learned Subordinate 
Judge’s finding in its favour. As to this 
plea in the cross-objection again, there is 
little to be said. The evidence on the 
point has been fully discussed by the learn- 
ed Subordinate Judge, and we agree with. 
him that by the admissions of the plaint- 
iff in documents executed by him and in 
his cross-examination in Court coupled 
with the evidence of the: defendants’ wit- 
nesses Abdul Mabud and Muhammad 


Nazir Khan, the pedigree is fully estab- 
“ lished. 


The maintenance of defendant No. 7 is, 
whilst the maintenance of defendant No. 6 is 
not a possible legitimate object of waqf pro- 
vided the appropriations are not otherwise 
invalidated. The maintenance of de$end- 
ants Nos. 1 to 5 will bea valid object if these 
defendants fall within ‘the category of 
sub-s. (a) of s. 3 of the Act. As they 
are neither children nor descendants, 
the questionis whether they càn be con- 
sidered members of the plaintiff's family, 
or to put it otherwise, what meaning is 
to be attached to the word ‘ family ' in the 
sub-section referred to. ‘Family’ is a word 


‘which may no doubt have on occasions 


very: wide connotation ; but we consider 
that its meaning is limited in the present 
instance by the “ words “ children " and 
‘descendants ",with which it is associated. 
That is to say, that its application will 
not extend beyond persons whose main- 
tenance càn be required as more or less 
incumbent-on the plaintiff in the nature 
of things, so as to partake of the charac- 


ter of the fulfilmemt of a pious obligation. , 


It isdifficult to see how the maintenance ' 
of such distant eollatérals as cousins in 


the 4th or oth oo can be viewed in any 
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such light; and the extension of the term 
“ family " to such would logically involve 
itseextension to much more distant kind- 
red also. We consider that the correct 
meaning of the word “family” in the 
sub-section is that it includes only those 


persons residing in his house for whose 


maintenance the author of the trust is main- 
ly responsible. The defendants Nos. 1 to 5 
are a long way outside this definition, and 
it has not -been shown that their mainten- 
ance can otherwise be regarded as the valid 
. object of a wags. 

It is further perfectly clear, on a perusal 
of the “deed of wagf” itself that there 
is no reservation either express or implied 
of any ultimate benefit to the poor. The 
arrangements made reserve the usufruct 
of the property to the beneficiaries and 
their descendants in perpetuity. On failure 
of heirs of any beneficiaries his share 
is added to the maintenance of the others 
or of their heirs. In no case is there any 
express provision admitting the poor, nor 
is there any general reservation in their 
favour. $a 

Nor can any final reservation, however, 
. remote be held to be implied by the 


special law to which the plaintiff is sub-. 


ject, On the question what happens when 
all the objects of such appropriations as 
these finally fail, there is a difference of 
opinion between the three Hanafi jurists, 
Abu Hanifa, Abu Yusuf and Muhammad. 
The first and the last hold that the ap- 
propriations thereupon fail altogether ; 
Abu Yusuf is of opinion that there is an 
implied reversion to the poor, In -Aga 
Ali Khan v. Altaf Hasan Khan (1), Mr. 
Justice Mahmud at p. 448 lays down the 
rule of interpretation to be that where 
these jurists differ the opinion of the 
majority prevails. The learned Pleader ques- 


tioned the accuracy of this pronounce- 


ment, and referred to the Taglubul-Hana- 


fia for the correct expression of the rule.. 


The reference does not, however, avail him, 
since this authority lays down that the 
opinion of either of the others if support- 
ed by Abu Hanifa is conclusive. There 
is, therefore, no such implieation in the 
present case as the defendants contend 
for. 

The transaetion was moreover further 
impugned.on behalf off the plaintiff on 
the ground that. tfere was no assumption 

(1) 14 A. 429 at p. 448; A. W. N. (1892) 187; .7 
‘Ind Deo. (N. s.) 643«Y. Bà - c oh 
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by the settlor of the possession of the 
property as mutawalh. It appears to us 
to be clear that there was in point of 
fact no such assumption. The plaintiff de- 
nies that he assumed such possession, and: 
no aet of his has been proved which would 
imply that he divested himself of posses- 
sion as owner of the property and assum- 
ed the other kind of possession. It ap- 


pears thata wagf is invalid if the wagif' 


does not divest himself of the property ; 
it was held, so in Muhammad Azizuddin 
Ahmad Khan v. The Legal Remembrancer 
(2) and the learned Pleader for the defend- 
ant did not dispute the point. The set- 
tlor in this case could clearly have afford- 
ed some outward proof of his change -of 
capacity if any took place, and in the 
absence ofsuch proof it is clearly impossible’ 
to hold that there was actually any such: 
change. 

-As to the last plea in the cross-objec- 
tion a Court has an equitable discretion 
in awarding costs, and there appears to 
be nothing inequitable in the -refusal of 
costs to a party who comes into Court 
on false allegations of the character of 
ro which were advanced by the plaint- 


The; appeal and cross-objections both. 
and we dismiss them 


with costs, 
Z. K. Appeal dismissed.. 
(? 15 A 321; A W, N (1893) 109; 7 Ind. Dee, 
(x.s.) 928, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 120 
or 1922, 
February 19, 1924. Tu 
Present:—Mr. Justiee Newbould and ` 
Mr. Justice B. B. Ghose. 
BROJALAL BANERJEE-—PzrTITIONER— ` 
APPELLANT 
VETSUS . ] e 
SREEJUKTA SHARAJUBALA: 
DEBI AND OTHERS— OPPOBITE PARTiES— 
^ RESPONDENTS. 


Probate and Administration Act (V of 1881), ss. 16, ` 


17— ExCeutorship, renunciation of— Renunciation 
before issue of citation, validity of—Executor, whe- 
ther can renounce after issuing instructions—Probate, 
whether can be applied for after renunciation. i 

Where long after an applieation for. Probate has 


^ been dismissed and the-executor has renounced his- 


+ + 
" 
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executorship,; a fresh application for Probate of the 
same Willis mgde by the same executor, the Court 
would® be justified in considering the preliminary ques- 
tion at the outset of the proceedings as to whether 
the application is maintainable or. not, and if it comes 
to a decision*adverse to the applicant on this ques- 
tion it would not be necessary for it to proceed with the 
application as if it were a suit. [p. 156, col. 2.] 

An executor can renounce his executorship without 
the issue of a citation unders.17 ofthe Probate and 
Administration Act and such a renunciation made by 


an executor in writing and signed by him ‘would be. 


valid and in accordance with s. 17. [p. 147, col. L] 

The mere fact that an executor has' issued certain 
instructions concerning the management ofthe estate 
dealt with by the Will would not render his renuncia- 
tion of the executorship invalid. fp. 157, col. 2.] . 

Anexecutor, who has renounced his executorship 
is precluded from applying for Brobate of the Will. 
Ip. 158, col. 1.] De 

(Case-law discussed.) ` < 

Appeal against the decree of the District 
Judge, Dacca, dated the 20th March 1922. 

Mr. H. D. Bose, Babus Upendra Lal Roy, 
Rajendra Chandra Guha and Jitendra 
Kumar Sen Gupta, for the Appellant. 

Mr. S. R. Das, Advocate General, Messrs. 
B. C. Mitter, N. Sarkar, Babus Dwarka 
Nath Chakravarty, Surendra Nath Guha, 
and Bankim Chandra Mukerjee, for the 
Respondents. i 


JUDGMENT. —This appeal is against 


the decision of the District Judge of Dacca. 
rejecting an application for Probate, under - 


~ somewhat novel circumstances. One 
Kumar Ronendra Narayan Roy died on the 


l4th September 1910 leaving him surviv- 


ing & widow who is the respondent before 
"us. He is alleged to have executed a Will in 
the year 1904. Two gentlemen Mr. Peary 
Lal Roy and the present appellant were 


appointed ‘executors under the said Will. © 


They made an. application for Probate 
before the District Judge.of Dacca .on 
the 4th November 1910. The widow dis- 
‘ puted the Will and she had applied- on 
the Original Side of this Court for grant 
of Letters of Administration of her hus- 
band's estate apparently on the allegation 
that he had died intestate. This dispute 
|. between the parties went on for a con- 
siderable time. On tfe 20th September 
1912 Mr, Peary Lal Roy and the appellant 
before us filed an applieation before the 
' Judge signed by them dated the 10th 
September 1912. In that application it 


was recited that the petitioners in consult-. 


ation with theirlegal advisers and having 
-~ regard to the interests of all parties con- 
cerned in the estate and also to the wishes of 
the deceased, desired to place the .manage- 


ment of the property under -the Court: of 
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Wards for saving it from ruin. It was 
also recited that the lady respondent would 
withdraw her applieation for Letters ef 
Administration in this Court and had 
agreed that she would never thereafter 
make any application for Letters of Ad- 
ministration in any Court. The -petition 
concludes in these terms:—“The petitioners 
hereby renounce the executorship of the 
said Will of the late Kumar Ronendra 
Narayan Roy Choudhry and they. pray that 
this suit may be dismissed and their costs 
may be allowed from the estáte of the 
deceased Ronendra Narayan Roy." On the 
same day another application was filed on 
behalf of Sarajubala Debi the respondent 
almost in the same terms as the petition 
of the two gentlemen, and it concluded 
in these words:—“The defendant prays 
that the said renouncement of executor- 
ship under the disputed Will be recorded 
by the Court and that this suit may be 
dismissed and that the cost of defendant 
may be allowed from the esta‘e left by her 
husband." Another petition was filed by 
the appellant alone on that date in which 
“That the appellant had 
agreed to renounce the, executorship on 
two conditions. The first condition has 
been set outin the petition filed by your 
petitioner and the other applicant Mr. P. 
L. Roy, Bar-at-law. The second condition 
that the Will of Kumar Ronendra Narayan 
Roy, the deposition of Mr. F. M. Leslie, 
Solicitor one of the two attesting witnesses 
of the said Will and the whole record of the 
above mentioned suit should be kept in safe 
custody in your Honour’s Court, has been 
omitted in that petition through mistake." 
The prayer was that an order should be 
passed for the safe custody of the Will and 
the: whole record of the above mentioned 
suit. On these petitions the learned Judge 
made the following order on the 30th 
September 1912: “This caseis taken up 
to-day at ihe request of both parties. Two 
petitions of compromise are filed. The 
petition for Probate is dismissed in terms 
of the compromise, * The two petitions filed 
on either side will form part of the final 
order." It is unnecessary to set out the 
rest ‘of the order. There was some dis- 
pute subsequently asregards the question 
of costs between the  partieg and- the 
Curt decided the matter on the 17th 
September 1915. Nothing further was done 
with regard to the case. Apparently after 
the dismissal of the application for Pro- 
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bate the property vested in the widow 
of the deceased, and the Court of Wards 
togk over the management on her, behalf 
and has been in possession of and manag- 
ing her estate since then. 

On the 27th June 1921- the appellant 
made an applieation for Probate of the 
aforesaid Will to the District Judge of 
Dacca which gave rise to the present pro- 
ceedings. The material facts stated in the 
application are that the petitioner was 
supplied with a copy of the draft of the 
Will in September or October 1910, and 
on the 5th October he had written letters 
to the widow, that 

informing her of the contents of the Will 
and he also gave necessary instructions 
and directions to the Manager of the estate 
and the Manager had acted according 
to theinstruetions ofthe petitioner till the 
5th December 1910. It is further stated 
how, at the instance of the Collector, the 
Commissioner and certain other persons, 
this petitioner had been induced to file a 
petition renouncing the executorship, and it 
is alleged that the steps taken by the Col- 
lector amounted to undue influence. It is 
also alleged that the estate was involved at 
the time of the death of the-testator and 
debts amounting to over three lacs of 
rupees had been paid off since—evidently 


by the Court of Wards. It is not necessary. 


to state the otber facts contained in the 
petition. This application was veri- 
fiede by one of the attesting witnesses 
to ‘the Will according to the provisions 
of the Probate and Administration Act. 
_On the filing of this petition the learned 
Judge thought it desirable to issue 
notices to the opposite party named 
in the petition as wellas to the Collector 
as representing the interest of the other co- 
sharers to show cause why the petition 
should not be admitted. 'Thereupon the 
respondent appeared and objected to the 
petition being heard, and after hearing the 
parties without taking any evidence the 
learned Judge has rejected the application 
on the ground that the ‘petitioner was not 
entitled to apply for Probate of the Will of 
Kumar Ronendra Narayan Roy. 

The first objection that has been taken on 
behalf of the appellant by his learned Coun- 
sel is that the procedure followed -by the 
learned J udge is errongous. He ought to 

‘have registered the application, <dssued 
notice to the persons concerned, ought to 
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side had filed their written'objections, and 
decided the ease as a suit, and» ought, not 
to have dismissed the application in the 
way he has done. Having regard to the 
circumstances of the present cade that an 
applieation for Probate had already been 
made and dismissed on a petition filed by the 
present appellant and in that. petition he 
had renounced “his executorship on which 
an order had been passed, that an applica- 
tion for Probate of the very same Will has 
been made about 9 years afterwards, the 
learned Judge could rightly consider the 
preliminary question as to whether the ap= 
plication was maintainable or not. He 
might have heard it ex parte, but instead 
of doing so he gave notice to the other side 
to assist him in coming to his conclusion 
and we are of opinion that there is nothing 


wrong in his having done so. There is no 


doubt that this application of the 27th 
June 1921 isa fresh application for Pro- 
bate by one of the executors named in the . 
alleged Will, and not fur reviving the pro- 
ceedings initiated in November 1910. 

Various questions were raised in the 
lower Court, one of which was whether this 
application is maintainable unless the 
order made on compromise on the 20th 
September 1912 is set aside. We are of 
opinion that the learned Judge is right in 
holding that the order passed on compro- 
mise cannot operate as a bar to an applica- 
tion for Probate of the Will. This proposi- 
tion is accepted by the learned Counsel on 
both sides. It is unnecessary-to state any- 
thing further on this point. 

'The real question for decision is whether 
the appellant had renounced his executor- 
ship by his petition filed on the 20th Sep- 
tember 1919 before the District Judge, 
and if so, was the renunciation valid in law, 
and whether the appellant is entitled to 
retract that renunciation and present this 
fresh petition for Probate. From the portions 
of the petition set out*above there cannot be 
any doubt that the'appellant as well as Mr. 
P.L. Roy did renoünee their executorship 
as this was distinctly stated in their peti- 
tion. . : 

It is, however, contended on behalf of the 
appellant that it was not a renunciation as 
contemplated by s. 17 of the Probate and 
Administration Act, because the renuncia- 
tion ean only he made when another person 
has applied for grant of Letters of Adminis- 
tration. ànd citation. is issued calling 


have raised proper. issues, after the othe „upon the executor to accept or renounce his 
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executorship. As there was no such appli- 
catiog of anythird person, the petition of the 
appellant of the 20th September 1912 was no 
renunciation under .s. 17.. This. argument 
disregards ‘the first portion of s. 16° of the 
Probate and Administration Act’ which 
states-that when a person has not renounced 
his executorship there should: be citation 
issued upon him. This contemplates that 
renunciation can be made by the executor 
without issue of citation and in the 
present case the renunciation was made 
by writing signed by the persons renounc- 
ing and is, therefore, in accordance with. s. 
17 of the Act. $c 

‘It is next contended that the appellant 
had intermeddled with the estate of the 
deceased-inasmuch as he had done those 
acts which. have been stated in his 
petition, that is, giving instructions to 
the Manager -about the management and 
so -forth, - between October 1910 and the 
5th December 1910, when an, Administrator 
pendente lite was appointed. It is argued 
that where a person has intermeddled with 


the estate of the deceased his renunciation. 


is invalid inlaw and he is, therefore, entiti- 
ed to ask for Probate. It is stated that such 
- a person.is compelled: by the Court in 
England to take out Probate, and we should 


follow the same procedure. It is also urged. 


that this has been so laid down in two 
cases decided in Bombay, Dayabai Tapi 
Das v. Damodar Tapidas (1) and Ayesha 
Bai v. Ebrahim Haji Jacob (2). The case 
in Ayesha Bai v. Ebrahim Haji Jacob 
(2) has no connection whatsoever with the 
question of renunciation or application - for 
Probate. -In that case the executor named 
in the Will never: took out Probate but 
dealt with the property of the testator. 
After his death the legatee brought a ‘suit 
for accounts against the representatives of 
the executor, and it was held that an exe- 
eutor:who' had .'intermeddled' with the 
estate of the deceased Slthough he had not 
staken out Probate, was accountable as an 
executor. The decision in that case can have 
no reference to the question for ' decision in 
‘tthe pfesent case. The case in Dayabai 
- Tapi Das v. Damodar Tapidas (1) is also 
a different one. There the executor had 
been dealing with the estate of the deceased 
and when called upon to take out Probate 
his plea was that Probate was not neces- 
sary, he was willing to take out Probate if 

(1) 20 B. 227; 10 Ind. Dec. (N. s.) 710. 

(2) 32°B. 364; 10 Bom, L, R. 117. - 
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the Court so desired but that he had not 
money in his hands to pay for the Probate 
duty and the expenses. Thereupon the 
Court made an order that the person who 
desired that Probate should be taken 
should pay half the costs and the other 
half should be paid by the executor. 
There was no question of renunciation by 
the executor. It is not necessary for us to 
say whether we agree that the order made 
by the learned Judge in that case was ac- 
cording to law, as that case has no bearing 
on the present one. 

_A person intermeddling with the estate 
of the. deceased is no doubt liable to account 
for his dealings with the estate. It appears 
that in England the Court may compel such 
an executor to take out Probate so as to 
represent the estate. It is unnecessary for 
us to consider in the present case whether 
the law is the same in this country, as no 
one applied for compelling the appellant to 
take out Probate. We may, however, observe 
that the practice in England has grown up 
under. different conditions and is regulated 
by different Statutesand the practice there 
se not necessarily be followed by us 

ere, . 

We have next to decide whether the re- 
nunciation isinvalid in law. The renun- 


‘ciation by the appellant was accepted by 


the Court and an order was passed on such 
renunciation. In the case of Mohamidu 
Mohideen Hadjiar v. Pitchey (3), Lord 
Macnaghten in delivering the judgnfent 
of the Privy Council observed:——“It has been 
held that.an executor, even after taking the 
oath of office, may renounce before Probate 
is actually granted.” We are unable to 
hold inthis case that the acts alleged to 
have been done by the appellant render his 
renunciation invalid in law in the absence 
of any express provision to that effect. 

The question then is whether having 
renounced the executorship the appellant 


. ean make afresh application for Probate, 


In our opinion he cannot, Section 17 ofthe 
Probate and Administration Act runs thus:— 
“The renunciation may be made orally in the 
presence of the Judge or by a writing 


'Signed.by the person renouncing, and when 


made shall preclude him from ever there- 
after applying for Probate of the Will ap- 
pointing him executor." These are clear 
provisions on which She matter should be 
decidetl, and we cannot qualify these pro- 


(3) (1894) A. O. 437; 63 L. J. P. C. 90; 6 R. 510; 
71 L.X. 99 (P. C) IM 
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"visions of the, section. by engrafting excep- 
tions on, them.: It has been contended 
before us on the analogy of English cases 
`. décided under 20'and 21 Victoria, Ch. 77, 
s. 79 that itis open to the executor to re- 
tract his renumeiation so long as no fresh 
grant of Administration has been made to 
some other person. .~, " 

- It seems to have been held in England 
that the old practice was not abrogated by 
the Statute and the Court is not itself con- 
cluded, but may permit a retractation of 
an executor’s renunciation in a fit case: 
In the goods of Badenath (4) and In 
the goods of Gill (5). It is fruitless to 
endeavour to interpret the rules relating to 


procedure under the Indian Act by refer- ¢ 


ence to what has been decided with regard 
to another Statute-in England on. different 
considerations, even if the language of the 
two Statutes had been the same. Here 


even. the terms of the two Statutes are not: 


the same. In ouropihion the appellant is 
precluded from applying for Probate of the 
Will under the provisions of s. 17 of 
the Probate and Administration Act. But 
assuming that he can be allowed to retract 
his renunciation, it is for the Court to 
decide whether it is a fit case in which he 
should be so allowed. Having regard to 


the circumstances, that the renunciation. 


. was -by-‘reason of.consultation with the 
appellant’s legal advisers and all parties 
concerned for thé benefit of the estate, that 
becguse of this renunciation the other side 
^ also withdrew her application for Letters 
‘of Administration, that this petition has 
been filed: about 9 years after the matter 
had been settled, and that a grant of Pro- 
bate now may create doubts about the 
rights of other persons ‘dealing with ‘the 
estate, we do not consider it to be a fit case 
in which the appellant should be permitted 
to retract his renunciation, - | m 
`, It-is lastly urged that the learned Judge 
was wrong in dismissing the application 


without taking any evidence in support of: 


the pétition. The only matter which re- 
quired any evidence was the so called undue 
influence, assuming that undue influence 
alleged to have been exercised .by third 
persons has any bearing on the question 
in.controversy. It, however, appears from 
the judgment of the learned Judge that 
. this point of undues influence was ‘fot 
- (4) (1864) 3 Sw. & Er, 465 at p. 406; 33 L.J. P179; 
10.Jur. (N. 8) 521: ILL. T..275 164 E. R. 1355, 

(5) (1873)3 ,&D,H3 -:- 7 7 
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seriously pressed before him and he, there- 
fore, held that it scarcely called for’ discus- 
sion. There was, no: other matter upon 
which any evidence was necessary because 
the other facts alleged had been assumed to 
be correct. m us 

We agree with the learned Judge's” 
conclusion andithis appeal must, therefore, 
be dismissed with costs. We assess the 
hearing-fee at 25 gold mohurs. 

Z. K. Appeal dismissed. 


os nd 
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ALLAHABAD HIGH COURT.. - 
. FULL BENCH. - 
; BECOND UIvIL APPEAL No. 761 or 1922, 
^ ^ April 17,1924. —— 

Present:—Sir Cecil Henry Walsh, KT. :. 

|». Acting Chief Justice, Mr. Justice 
. Sulaiman, Mr. Justice Ryves, 
Mr. Justice Mukerji and 
... Mr. Justice Daniels. B a 

Lala SHEO GHULAM —PLAINTIFF— 
Ps ' APPELLANT Jn : 

VEU . VETSUS DN 

SALIK RAM-——DEFENDANT—- RESPONDENT. 
Agra Tenancy Act (II of 1901), s. 164-—Suitt for 
profits—Suit for share of arrears realised and for 
share of. gross rental, maintainability of—Limitation, 
commencement of. i z 
- Ina suit under s. 164 of the Agra . Tenancy Act, a 
co-sharer is entitled to à decree for his share of the 
arrears collected in: the year in suiton account of 
previous years, as well as his share of the gross rental 
for the year in suit, in case the negligence or mis- 
conduct of the lambardar is proved. Im. 167, col. 2.] 

The period of limitation fora suit under s. 164 of 
the Agra Tenancy Act, for a share of profits in respect 
of arrears collected subsequently begins to run from 
the Ist, of August following the year in which the 
arrears are realised. [ibid.] GE MP 

(Oase-law discussed.) 


A 


. Second appealfrom a decree .of the Dis- . 
trict Judge, Shabjahanpur, dated the- 
18th February 19226 E s 


ORDER OF REFERENCE TO THE, 


FULE BENCH.. : 
Sulaiman, J.—This is. & .plaintif's ' 
appeal arising out of a suit for profits under ` 
8. 164 of the Agra Tenancy Act ‘against 


the defendant lambardar. The body of the 


plaint mentioned the year 1327 Fasli only 
but,the account of the. amount claimed 
attached to the plaint shows that the claim 
was one for arrears collected in respect of 
the years 1324, 1325 and 1326 Fasli and 
for the gross profits of 1327- Fash, The 


- 


` reported decisions are leased. 


w 
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Court of first instance found that the 
defendant had collected - certain arrears 
for previóus years and that he’ was grossly 
negligent in the year 1327 Fasli, having 


. collected less than one-third of the gross 
‘ rental for that year. Nevertheless in view 


of the ruling in the case of Chhabraji 
Kunwar v. Ganga Singh (1), it felt bound to 


disallow the claim for the arrears of pre- ' 


‘vious years and only granted a decree on 
the basis of the gross rental for the year 
1327 Fash. The learned District Judge 
when confronted by the same ruling re- 
marked: “I must confess that I have not 
quite grasped the reasoning on which the 
For they 
seem to lay down the proposition that if a 
plaintiff fails to prove negligence or miscon- 
duct and his suit is decreed for a particular 
year on the basis of actual collections he is 
for ever debarred from claiming anything 
more even if the arrears outstanding are 
collected in the following year for which 
the decree is given on the total demand? 


He, however, felt bound to follow the rul- 


ing referred to 
‘appeal. i i 
Now independently of all authorities I 
would have no hesitation in my mind in 
holding thatthe plaintiff's elaim for arrears 
ofthe previous years actually collected in 
1327 F'asli has been wrongly disallowed. 
Section 164 contains two clauses. The 
right given in el. (2) is nota substitute for, 
but in ‘addition to, that given by cl. 


above and dismissed the 


(1) 


~ Clause (1) entitles a co-sharer to sue the 
lambardar for his share of the profits ofa 
mahal, or of any part thereof, 1 think that 
the word "profits" in this clause means not 
only the rental for a particular year but also 
the arrears of rents remaining outstanding 
on account of the previous yéars. 

In the case .of Nand Kishore v. Ram Ratan 
(2, Mahmud, J., pointed out that under 
‘cl. (h) s. 98 of the pu Act the word 
"profit" meant “not only rent-in respect of 
*he years to which the rent relates, but 


. also to.such arrears ofrent as are actually 


realised “by the lambardar during the year 
to which such suit may relate...... What has 
to be seen is, whether in any particular year 


the lambardar “has or has not with due 


diligence realised such rents as were due for 
the years to which the suit relates, or “also 
_Q) 60-Ind: Cas. 643; 43 A. 29; 2 U; P.L. R. (A) 272; 
38A. LJ. 863. . oa 

(2) A. W.'N, (1887) 250, 


- 
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in respect of the arrears of rent for past 
years." In S. A, No. 1762 of 1915 [Sham 
Lal v. Raj Bahadur, (3)] decided on the 
27th of June 1917 and reported at the 
foot-notes on pages 32 and 83 of LL. R., 
43 Allahabad, Piggott and Ryves, JJ. said: 
“The divisible profits of an agricultural 
year...mean ordinarily the net balance 
remaining in the hands of the lambardar 
after dedueting the land revenue, cesses, 
vilage expenses and lambardar's dues from 
his total realisation made during the year, 
whether on account of the demand of the 
year itself or on aecount of the demand 
of the previous years." 'In faet suits for 
profits under cl. (1) are decreed every day 
on this basis, 

_ Clause (2) entitles a co-sharer to get not 
only ashare of the profits actually collect- 
ed, but also of such sums, as the plaintiff 
may prove to have remained uncollected 
owing. to the negligence or misconduct 
of the defendant. Thus under cl. (1) the 
co-sharer is entitled to have his full share 
of the amount actually collected whether 
on account of previous years or for the year 
iu suitand then under cl. (2, in addition 
to what heis entitled to under cl. (1), he 
can ‘get his share of the entire amount that 
has remained uncollected owing to the 
negligence or misconduct. 
It follows, therefore, that it is open to a 
co-sharer to obtain a decree for his full 
share of the arrears of profits of past years 
collected in a subsequent year as welt as 
of the actual collections made for that 
year, and in addition to these amounts, 
his share of the amount which has re- 
mained uncollected on account of the 


‘subsequent year in suit owing to the lambar- 
. dar's negligence or misconduct. 


The result 
wil bethat he wil get his full share of 
the arrears on the basis of actual collec- 


‘tions and his full share of the rents for 


the year on the basis of the gross rental, 
in case he proves either neligence or mis- 
conduct, . l 

It seems tome that this interpretation 
of the section is the only one which is 
consistent with fhe existing rights of the 
co-sharers. If a suit is brought on the basis 


of actual collections or if a suit is brought 


on the basis of the. gross rental but a 
decree is passed on the basis of actual 
collections only, I aware of no sound 
principle. on which the cg-sharer must be 


(3) 60 Ind. Cas, 644 note; 43 A. 32 at p, 33- 
J. 865 (F.B) . . tp 33; I8 ALT, 


s 
4 e 


d . 7. | 
debarred from claiming the remainder of 
the arrears even if itis actually collected 


_~ —— y w 


- r v m e s 


either on thé basis of actual collections only 
'or on the basis of gross rental for tlie period 
‘in suit excluding arrears, can be perceived 
- at once by considering the case of an 
‘assignee of the profits for one year. If 
“such an assignee gets a decree for his share 
“of *the profits’ actually collected’ in one 
‘year, is thére any reason to debar him 
"from recovering the balance of the profits 
if collected afterwards, provided of course 
‘limitation does not comein? .— ^ "" - 
~~ Teannot concéive of any reason why, if 
‘the lambardar is negligent in one out of 


-hree years, the’ co-sharer should. not sue 


‘on the gross rental basis for'that year and 
‘on. actual collections ‘for- the other two 
‘years. I ‘am ‘altogether unable to appre- 
‘ciate the argument that even’ though ‘a 
-co-sharer has got his share of ‘only tle 
amount actually collected in the last ‘year, 
"and has not’ gota.single farthing’ out” of 
‘the rents for the last year collected ubp- 
sequently, he cannot get a decree for. those 
arrears simply” because the defendant has 
"been proved to be guilty of such negligeiice 
or misconduct’ in “the subsequent -year as 
* “to make “him ‘liabl@ to ‘ account, for “the 
'"Ixents rémainingeurcolleeted also. e ^7 = 
Coming to the case-law on the’ question 

I have already referred to the- case of 

m 


e & 
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ofthe previous years. 
‘on to add that if'it is desired to invoke 
. the provisions of s. 164, cl’ (2) of the Ténancy 
‘Act, the co-Sharers could not do more than 


-ment for. that ‘agricultural ‘year. 


[84 T. ©1924] . 
Nand Kishore v. Ram Ratan’ (2), where 
Mahmud,'J., pointed out thaj' under the 
corresponding section of the Rent Act the 
word profits meant “not only rent in respect 
of the years to which the rent velates, but. 
also-to such arrears of rent as are actually. 
realised by the lambardar during the year 


4 


to which ‘such suit may relate." 


. In S. A, No. 996 .of 1906 (Ram Dayal v.- 


Seth Janki Prasad) decided on the 3rd of 
January 1908 by Stanley, C. J., and Burkitt, 
J., a second suit to recover the balance of 
arrears 
lambardar was entertained. The case can 
however, be distinguished on the ground 
that the first suit had been referréd to 
‘arbitration and the award had' declared 
that the plaintiff should recoverin future 
any arrears if they were realised. i 
After this came S. A. No: 1762 of 1915, 


- [Shàm Lal v. Raj Bahadur (3)] decided on thé 


27th of June 1917 by Piggott, and Ryves, JJ. 


. and reported at the-foot-notes on pages.32 
and 33 of I. L. R., 43 Allahabad. In. this 


case the plaintifis in addition to claim- 


ing their share ‘of the profits for: 1315, 
-1316 -and . 1317 Fash; also claimed their 


shares of the arrears of rent remaining 
outstanding for 1312, 1313 and, 1314 Fasli 
which were realised in the years in suit. 


The claim for arrears was altogether dis- 


subsequently cóllected by. the . 


` 


allowéd.. The judgment was based on } 


‘the. supposition that the. claim for the 


arrears of 1312, 1313 and 1314 Fasli was 
barred by time and it could not be pro- 


. perly included in the claim.for 1316 and 
1817 Fash. Towards the end of the judg- 


ment the learned Judges conceded that 
the divisible profits of an agricultural year 
meant ordinarily the net balancé remain- 
ing in the hands of the lambardar after 


‘deducting the land revenue, cesses, village - 
;expenses and chaukidar’s dues-from his 
.total realisation made during the year, 


whether on account of the payment of the 
year itself or on atcount of the payment 
They, howéver, weng 


+ 


claim an account on the gross rental pay-.' 


This 
remark, however, must be understood with 


‘reference to the assumption madé in that 


‘case that the. claim for the years 1312, 1313 
and 1314 Fasli was barred by time. The 
learned Judges were much influenced by 
that circumstance because they remarked 


LA ~ 


Pd 


. (841. O. 1924] < 


that to hold otherwise would be to avoid 
the Law of Limitation and going- beyond : 
the intention of s. 164 of the Tenaacy Act. 

In the case of Chhabraji Kunwari v. 
Ganga Singh (1), Ryves and Gokul Prasad, 
JJ. purpotting to follow the ruling in 
Sham Lal v. Raj Bahadur (3) held that in a 
suit for profits by a co'sharer against a 
lambardar, the: decree ‘must be based 
either on the gross rental or on the 
actual collection. It could not be based 
partly on the one and partly on the other. 
‘In that case, although the claim for the 
-arrears of 1320 Fasli had not become time- 
barred, it was disallowed. This case was 
followed by the same “Bench in the case 
of Jodhi Ram v. Kaunsilla (4) and.was 
again followed by Ryves and Daniels, JJ., 
in Chhammi Lal y. Sukhrani Kunwar (5). 
‘But before the last mentioned Bench, the 
case I am going to refer to presently was 
‘not referred toat all. 

In S. A. No, 1478 of 1920, decided on the 
15th May 1922, reported in the Supple- 
ment to Vol. V of the Unpublished Decisions 
at page 162 [Asad Ali v. Faiyaz Ali (6)]., 
Lindsay and” Kanhaiya Lal, JJ., referring - 
to the principles ‘laid down in the rulings 
.ryeported in Chhabraji Kunwar v. Ganga 
“Singh (1) and Jodhi Ram v. Kaunsilla (4) | 
-did not feel inclined to accept them as 
‘being principles of univérsal application. | 
They were, however, able to dispose of the . 
“case on an altogether ‘different ground. With ` 
great respect I say that I have £ grave doubts 
“as to the correctness of the rule laid dówn 
in Chhabraji Kunwar v. Ganga Singh 
(D, Jodhi Ram v. Kaunsilla (4) and: 
-"Ghhammi Lal v. Sukhrant Kunwar (5) and 
-feel that such -a rule would affect the 

rights of the. co-sharers unjustly.. ` 

^ Of course the limit to aclaim for arrears 
‘is imposed by the rule’ of limitation pre- 
‘scribed, in: the Fourth Schedule, Group B, 
‘which fixes three years from the date "when 
“the share of the profits becomes payable” 

‘and not from the date when they. are 


. » actually realised. “But when no question 


‘of - negligence. and misconduct. arises, the" 
“share. of arrears of rent cannot be: said to 
“become payable by the lambardar to the 
'co-sharers before'those arrears are realised. 
“The. lst of Angust ‘fixed: by : the Local 


ayer Ind: Cas 581520 A. L. d. 313; = X LR. 
(A) 111; LU. PLR (A) 
rr 14 Ind. Cas. 19; ( 


23) A. JR 
6) 10. Ind: Cas. Eon (4922), Fe R, X5 iai. 
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"Government under s. 163 must, therefore, be 
‘the First of August -next after the realisa- 
‘tion. and not necessarily the Ist of August 
following the agricultural year to which tlie 
arrears relate. This is the necessary con- 
‘clusion if the word ‘profits’ in s, 164 includes 
` past arrears. The right to recover ashare 
of the arrears arises “after the arrears are 
collected, and it is difficult to see how 
limitation can begin to run before the cause 
of action has arisen, Suppose the lambardar 
has had to sue a defaulting tenant for 
arrears of rent. The suit is brought after 
two ‘years, the litigation takes a year and 
the decree remains in execution for several 
‘years, and then the decretal amount is 
realised. Is the co-sharers’ right to get 
their share of this amount, barred by time ? 
I. am satisfied that it cannot be. For these 
reasons, I think, with great respect, that 
the case of Hakim Nazir-ud-din v. Achchi 
. Begam (7) also does not lay down the correct 
law 

In view of the fact that the two questions 

yaised in this case are of great importancé 
to this Province, as suits for profits are 
-fled by the thousand every year, and the 
fact that the rights of co-sharera are affected 
adversely, I feel constrained, in spite of 
the successive rulings, to refer the ques- 
„tions to a higher Bench. 
Mukerji, J.—This appeal raises a ques- 
"Mon of . far-reaching consequence, and 
“requires, careful consideration of the law. 

The - appellant in this Court was the 
plaintiff in the Court below. He brought 
the suit, out of which this appeal has arisen, 
for recovery of profits for the year. 1397 
' Fasli against the respondent, who is the 
lambardar of the village. The appellant's 
-share in the village is one-half. Although the 
suit was described as one for the year 
1327 Fasli, the suit included a claim for sums 
of arrears for the years 1324 to 1326 Fasli 
recovered by the lambardar, in the year 
‘1327. The plaintiff alleged that the respond- 
„ent had been negligent “in the matter of 
.eólleétion in the year -1327 Fasli and: the 
“Courts below have accepted this allegation 
fis correct, : è 

-The defence in the suit was, inter alia, 
-that-the claim in respect of the arrears of 
the year 1326 Fasli was barred under 
,Q. II; r. 11 of the O. P..C. At the time 
gf the argument, a further plea . was 
raised that, it w® not permissible to» 
Whe $4 Ind; Cos, 988; 20 A. T. J. 95; (1922) ALR, 
MAN 


ié$ ` 


the plaintiff to claim arrears of the pre- 


vious years, if he was disposed to claim his 
Share of the gross rental, on an allegation 
o£ negligence on the part of the lambardar, 
during the year or years in suit. That is 
to say the plea was taken, that the plaint- 
iff should content himself either ‘with 
taking what was collected for the year 
. 1327 Fasli (negligence or no negligence on 
the part of the lambardar for the year 
1327 Fasli) and the arrears for the previous 
years collected in 1327 Fasli, or he should 
content himself with his share im the gross 
rental of the year 1827 Fasli foregoing all 
claim.for the arrears of the previous years, 
although collected in the year 1327. 

The Court of first instance allowed the 
plea of the defendant on both the points 
and decreed the claim on the basis of the 
' gross rental of the year 1327 Fasli and held 
that the claim for the arrears of 1326 Fasli 
was barred under the provisions of O. II, 
r. ll of the C. P. C. 

The Court of first appeal found itself 
bound by the rulings of this Court and 
dismissed the appeal ofthe plaintiff. It 
did not enter into the question whether the 
claim for the year 1326 was or was not 
barred by the provision of the C: P. C, Evi- 
dently, the question did not arise, after it 
was held that claim for only 1327 Fasli 
could be considered. < 

In this Court, it has been urged by Dr. 
Agarwala that, the Courts below were 
wrong in interpreting the rulings of this 


Covwtt and that, if the rulings of this Court 


have been rightly interpreted, the rulings 
did not lay down correct law.. i 

It must be noted that, if this contention 
of the appellant be allowed, the other ques- 
tion as to the application of O. II r. 11 of 
the C. P. C. wil have to be also con- 
sidered either by this Court or by the 
lower Appellate Court. 

Now let us consider the, question before 
the .Court. It has been formulated before. 
‘But, it wil be better to re-state it for 
the sake of clearness. It is: 
a plaintiff suing for the profits of any 
particular year, can claim or not the 
arrears in respect of the previous years, 
put collected in the year under suit if the 
plaintiff should allege that the lambardar 
has been negligent in the year in suit and 
has not coflected all the rents, etc., that 
* could have been collected by him and that, 
therefore, the plaintiff is entitled to recover 
the profits of the year in suit not on the 
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basis of actual collections but on the 
basis of the gross amount that could have 
been collected ?" bn is 

I wil consider the principles and the 
law before examining the authorities on the 


- 


To start with, the question itself, in my 
Opinion, involves a wrong statement of the 
rights of the co-sharers. Thelambardar is 
only an agent for the co-sharers, and he 
is bound to hand over to the co-sharers 
their shares of the profits after deductions of 
the just expenses and his own remuneration 
and share of the profits This is the sub- 
stantive right and liability of ‘the co-sharers 
and the lambardur. But, for the purposes 
of working out this right and lability, it 
is necessary to fix the date for the distribu- 
tion of the profits, For, otherwise, any co- 
sharer may bring a suit at any time and 
there would be multiplicity of suits. 
Further, as in the case of other suits, it is 
necessary to fix a limit to the time within 
which a suit for profits may be allowed 
to be instituted. The law accordingly 
fixed that, the profits should be distribut- 
able at the end of each year. The year 
expires on 30th of June and the authorities 
have laid down that the profits for any 
year would be payable after the expiry of 
that year, on Ist of August. For example, 
the agricultural 1327-F'asl expired on 30th 
June 1920 A. D. and it would not be pér- 
missible to the co-sharers.to claim the 
profits of that year before 1st August, 1920. 


‘The period within which the suit must be 


brought has been laid down as 3 years, 
and any suit for the profits for the year 
1327 brought after lst August 1923 would 
be barred by limitation. n 

Thus it will be seen ‘that, for the 
calculation of the profits, the time has 
been divided into years, . A year is, 
therefore, a unit for the purposes of cal- 
culation. „A year is again usually divided 
into two halves, the. kharif and the rabi 
halves. This is so, where the property, 
yields two definite harvests. In the case 
of other crops, an arbitrary division is, made 
and some crops are regarded as. rabi 
crops and others as kharif. Thus a co- 
sharer may sue forthe profits of only. the 
kharif crop ofa year, but he cannot stie 
till the date for division fixed for the dis- 
tribution of the profits has arrived. ^ ''. 

The division of the period during which 
the profits have accrued into units of years 
would be a proper division as the rent 


(84 1.6; 1994] 


payable by tenants is calculated by the 
year. The profit for any particular year, 
"therefore, is.the income from the. property 
that has accrued (whether realised or not) 
in the course of that year. If arent pay- 
able by a tenarit for the year 1326 be rea- 


lised in 1327 F'asli, a co-sharer would get his. 


share of it as the profit of the yeár 1326 
and not as of the year 1327. Suppose a co- 
` sharer sells his property at the end of 1326, 
and the arrears of that year are collected 
in 1328; he would still be entitled to recover 
it. : 
‘It follows that although a co-sharer has 
an absolute-right to all the profits accruing 
from his share of the property, he has to 
` specify for which unit or half unit he claims, 
when he makes a demand. He has to say that 
he claims the profits which accrued in such 
and such year. If this be correct, it is not 
right to say that a-claim, for the profits of 
1327 Fasli would include all the arrears that 
accrued due in the past years but which 
were collected in, the year 1327 Fasli. Thus 
the claim of the appellant before us is 
. virtually a claim for the years 1324 to 1327 
Fasli. His-claim includes his share in the 
monies that fell due to him and the other 
co-sharers, in the years 1324, 1325 and 
1326 respectively -although these monies 
were not collected till 1327 Fasli.. ` ; 
Ineidently it may be pointed out’ that 
there can- be no bar to the maintenance 
` of more than one suit for the profits of one 
particular year, though, except in certain 
cases, the second suit would also include a 


claim for a subsequent period. Suppose a. 


. eo-sharer sells his share ina village at the 
zend. of 1324 Faslt. He sues for recovery. of 
his share in the profits of 1324, and it is 
found that-the collections have been less 
than the amount that accrued due in. the 
course ofthe year.and this without any 
negligence..on the part of the lambardar. 
The co-sharer would get his share of the 
money actually collected.. There is noth- 
singin the law, nor in justice to preyent 
him from. suing the ldmbardar again for 
the balance of, the. profits when the same 
` may have been collected provided his suit 
^is within time. He' did not omit anything 
from his claim, in the first suit, and -hence 
O, II; r. 1l, will not be a bar. The princi- 
ple of res judicata ' will not apply. lhe 
suit was partially decreed on the simple 
ground that only a smaller sum .had been 
collected. If we do not permit a second 
guit, we shall puta premium ta a. lamban 
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ri not collecting the full amount of the 
ues. < 

. Togo back tothe subject. The profit 
for a particular year is, therefore, only what 
accrued due in that year, anid does. not in- 
clude the sums that fell due fn the earlier 
years, but were collected in that particular 
year. 

If this view of the law be correct, it 
would follow that the plaintiffs claim splits 
itself up into distinct portions. One por- 
tion relates to arrears for 1324, collected 
in 1327, another to arrears for the 1325, 
collected in 1327, a third to arrears of 1326 
collected in 1327 and, lastly, to profits for 
1327. These are distinct claims, based on 
distinct causes of action and but for 
the permission to combine causes of action, 
separate suits would be necessary subject, 


. however, to the provisions of O. II, r. 11 of 


the C. P. C. 

If then the causes of action be distinct, 
there would be no bar statutory or on gene- 
ral principles, to the plaintiff claiming 
the arrears of the previous years and the 
profits of the year just ended, simply be- 
cause, with respect to the last item of the 
claim, he says that the lambardar has been 
negligent in making collections. The lam- 
bardar. may not have been negligent in the 
earlier years, or his negligence may be 
made ho ground for complaint. 

Now, if we.examine the language of the 
Statute, we can discover no bar to the 
maintenance of such a suit. Section 164, 


. cl. (2).says that. the Court may award to the 
. plaintiff not only his share: of the profits 


collected but also of such sums as have 


-remained uncollected owing to the negli- 


gence or misconduct of the lambardar. 
The lambardar, thus, may be held liable 
for the-distribution of the monies collected 
by him on account of the previous years, 
and for the. year, just ended, and also for 
sums which accrued due in the year just 
ended and which remained uncollected 
owing to the negligence or miscondnct of 
ihelambardar. — 

Now let us examine the authorities, The 
first reported case is that of' Chhabraji 
Kunwar v. Ganga Singh (1). In this case, 
Ryves and Gokul Prasad, JJ., following an 
unreported case decided by. Piggott and 
Ryves, JJ., came to the conclusion that 
a plaintiff, in à suit gor profits against a 
lambardaft, could either clajm on the basis 
of the actual collections (in this case he 
may include . arrears collected for previouo 


- 


at 


164 


years in the course of the years in suit) or 
on thebasis of the gross rentals, for the 

earsia suit, foregoing in sucha case his 
share in the arrears collected for the: pre- 
vidtts:years. In both the cases, the ground 
given was, #s understood by me, this. The 
rule of limitation is that a suit for profits 
must. be brought within 3 years of the 
month of August following the close of the 
year (No. 16 of the 4th Sch. to the 
Tenancy Act). Ifthe arrears, say 4 years 
‘old, be collected by the lambardar, a suit 
for the arrears would ordinarily be time- 
barred. for .the recovery of the same. 
But if the plaintiff treats the arrearsas the 
- profits of the years for which he has sued, 
being the sum actually collected by the 
lambardar, the question of limitation may 
be waived. But if the plaintiff should 


claim both the arrears collected and the. 


gross rental ofthe years in suit, he will 
beclaiming both the items barred by time 
and the- profits of the years in suit. He 
cannot have both ways. With utmost res- 
pect, I have not been able to appreciate the 
argument. If the claim with respect to 
the collected arrears be really time-barred, 
1 fail to see how the quéstion of limitation 
ean be got over by giving the plaintiff the 
arrears on his warving to clatm on the basis 
of gross rental. . 

In the case of Hakim Nazir-ud-dim v. 
Achchi Begam (1), Ryvesand Gokul Prasad, 


JJ., held that the starting point of limit- . 


atipn for a suit for profits, under s. 164 of 
the Tenancy Act, was Ist August follow- 
ing the close of the year (agricultural) and 
that. a suit for recovery of arrears of pro- 


fits, even if instituted within 3 years of. 


actual collection, would be time-barred, if 
the suit has been instituted more than 3 
years from August following.the close of 
the year on.account of which the arrears 
have. been collected by the lambardar, -I£ 
this really be the law, it must be said that 
itis extremely unfair to the co-sharers and 
extremely partial. to the lambardar. I 
would respectfully dissent from this view. 
] will examine this ruling of their Lordships 
presently.’ But assuming this to be sound 
law, all that will follow in.the suit: before 
. us now. is that only so much of the suit 
should be dismissed as would fall beyond 


time, and would not justify the rule that . 
-are collected-in 1327, Why should it not.be 


if the plaintiff:shoul@claim on the basis 
of gross rental for certain years,.hee should 
give up his claim for the arrears undoubt- 
edly. collected: by the lambardar for the 
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benefit of not only himself but also of all 
the co-sharers. 

In the present case, 
year 1324 Fasli ended on 30th June 1917 A.D. 


„ 1825 do do do, 1918. 
,.1926 do do “do 1919. 
» 1327 do do do 1920. 


The suit was brought onl7th January 1921. 
The starting point for limitation for the 
claim for 1324 would be Ist August 1917 
and for 1325 would be Ist August 1918. 
Thus only the claim with respect to. 1324 
would be  time-barred. There would 
then be no justification to’ disallow the 
claim with respect to the years 1325 and 
1326, on the mete apprehension of limit- 
ation. The Courts can examine each case 
and dismiss only so much of the claim as 
would be barred. There is, therefore, no 
ground for laying down a very broad rule 
without regard to the. actual facts ofa 
case, . i 

If we examine the question of limitation, 
we shall find that the starting. point is 
givenin wide language. Column 5 of the 
4th Sch. No. 16 says that the period 
begins from “ When the share of the profits 
becomes payable." This date is fixed by 
the Local Government as Ist August, in 
cases where no date has been fized by: the 
Settlement Officer or by the co-sharers 
themselves. If a suit for, say 1324 Fasli, has 
to be brought, the starting point would 
ordinarily be Ist August 1917. But sup- 
posesuch a suit is brought and it is found 
that out of the net profits divisible of, say 
Hs. 1,000, only 600 has been collected, and 
the plaintiff gets his one-half share in it. If 
the balance be not recovered till (as alleged 
in this, case) 1327, must the plaintiff lose 
his share of it, for the simple reason: that 
the money could not be realised earlier and 
although no blame attaches to him? Butit 
will be-argued, ' well the law. says so, and 
we cannot help it.’ But does thelaw really © 
lay down such an absurd rule? The 
law starts the period from the time when 


‘the profits beconfe payable. A share -o 


rent. hot realised cannot be payable. till 
it has been recovered by the lampardar. 
Suppose in a suit brought before, the co- 
sharer claimed on:the-basis of gross col- 
lection and the Court held that, there was 
no negligehce.: Then the arrears for 1324 


said that this sum of profits became payable 
after the end of 1927, and on Ist August 


1920? “This would be the natural mean- 


` * 
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ing of the word’. All that the law says 
is that. the plaintiff must . claim within 3 
years of the date, when. according to'the 
rules, the amount should have been paid 
fo him. The amount realised in 1920 
could not. have been payable to him on 
lst August 1917. . 

I am, for the above reasons, of opinion 
that thesuit is maintainable and.the Courts 
below. should find out on what dates tlie 
-arrears for 1324 to 1826 were actually re- 
covered, 7 ; a 
. Onthe question of the application of O. II, 
r. 2 of the C. P. C., it does not appear how 
it can apply. All that.has been urged is that 
there was no previous suit for the year 1326. 
If not, it does. not matter. If the drrears 
of 1326 were not realised till 1327 Fasli, 
could any claim for the money now claimed 
could have. been -made earlier ? The facts 
disclosed do not, justify a dismissal: of the 
suit.for the year 1326. ee 
. I would remand the suit to the Court 
below under O. XLI, r. 23 of the OC. 
P. C, and ask the District Judge 
to dispose of the .appeal according 
to law, The. costs in this Court to abide 
the. result, the costs including the -fees of 
Counsel on the higher scale.. 

Dr.. M. L. Agarwala and Mr. Harnandan 
Prasad, for the Appellant. 
Mr. U. S. Bajpai, for the Respondent. 

JUDGMENT. 

Walsh, Acte. C. J.—This Reference 
was laid before, what is called a Full Bench, 
because of the. great -importance of secur- 
ing that there should. be no misunder- 
standing in the minds of the Courts below 


who. have to deal ‘with thousands of these- 


suits year by. year as to the principles 
which ought to -regulate the decision of 
claims .by co-sharers against their lambar- 
dars. I think I. am expressing the view 


of the whole Bench when I say that no. 


Bench of this High Court ever intended 
40 lay down a principle which would effect 
a change in the law. The difficulty has 
arisen over the use of language which, 
when Separated from its context, may be 
understood to mean more than was really 


intended. The questions which have been. 


referred to this Bench are as follows:— 

ck Whethér^in a suit under s. 164 ofe the 
Agra Tenancy Act, a co-sharer is entitled 
to a. decree for his share of the arrears 
collected- on account of previous years, as 


well ashis share of the gross rental for . 
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the year in suit, in case the negligence 
or misconduet of the lambardar is proved, 

2. Whether the period of limitation for 
asuit under s, 164 for a share of profits 
in respect of arrears. collected subsequent- 
ly, begins to run (a) fromethe Ist of 


- August immediately following the year to 


which these arrears relate, or (b) from the 
Ist of August following the year in which 
the arrears are .realised. 

-In my view Dr. Agarwala, in opening 
the argument this morning, was right in 
enforcing what he called the fundamental 


. principles underlying the question of ad- 


justing accounts between a co-sharer and 
his lambardar. Wor the purpose of collec- 
tion and distribution, a lambardar is, un- 
doubtedly, the agent of the co-sharer and 
that legal relationship, when a question 
arises with regard to the accounting by 
the lambardar for the rents and profits for 
which. he is responsible on behalf of his 
principal, „sets in motion two. recognised 
principles -of contract law. The first is 
this:—An agent who collects money for his 
principal subject to.a proper deduction for 
commission, expenses, outgoing and so forth 
is a debtor to his principal for the balance 
in'his hands. The liability to pay arises 
when the amount is ascertained, subject 
to this, that if there is a customary period, 
or a period fixed by some notification 
having the force of law, such as in this 
case the Ist of August, or as in England 
the ordinary quarter-day, it becomes-Rav- 
able in the eyes of the law on that date. 
The faet that it fell due, for example, in 
the years 1321, 1322 or 1323, could not 
affect the co-sharer's right to it if it was 
nof received and ascertained till the year- 
1394. The delay in such a case is neither 
the fault of the lambardar, nor the fault of 
the co-Sharer. It is the fault of the tenant. 
and-cannot affect the contractual rights 
of the parties; This, I take it, is a correct- 
statement of the contractual relationship 
as laid down in ss. 217 and 218 of the 
Contract Act. Thesecond principleis this: 
An agent who. neglects his duty, that is 
to say, who is guilty of a breach of eon- 
tract, is ordinarily liable to pay compen- 
sation, or what is called damages, which’ 
directly follow from his breach. If a. 
lambardar does not collect from solvent and 
witling tenants, if hẹ squanders the cash, 
and genefally fritters away profits which 
might be realised. if he were ordinarily 
diligent, he is in the eyes of the law, apart 
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from anything in the Tenancy Act, liable 
for breach of contract. This is provided 
hy s. 212 of the Contract Act. In that 
' ease the mischiefis different from the one 
to which I referred under the first prin- 
ciple. He i$ liable for his own default, 
and not for the default of the tenants. 
But in each case his legal liability, when 
brought before the Court, is a matter of 
account, Hehas knowledge of the materials 
in his hands which enables him to lay be- 
fore the Court the true state of accounts. 
The co-sharer has no more than a general 
knowledge of the rental which ought to 
be forthcoming, and of the actual failure 
which has taken place. Now to these two 
just claims recognised by the Contract 
Act, there can be only two defences, if 
the legal relationship is admitted, as of 
course it must bein the case of a lambar- 
‘dar and a co-sharer. The first is satis- 
faction either by cash payment or contra 
account. The second is limitation, by 
which the law prohibits the co-sharer from 
enforcing his claim. -I think we are all 
agreed, I hold strongly that there is 
nothing in the N. W. P. Tenancy Act, 
and particularly in ss, 163 and 164 which 
deal with these matters, which professes 
to modify or qualify, or in any way cut 
down the fundamental contractual rights 
of a co-sharer as against his lambardar. 
it is always dangerous. to use language 
outside the Statute, but in my opinion, s, 
164, with which we are immediately con- 
cerned, deals only with machinery, That 
is to say, it provides that on the revenue 
side a co-sharer may sue in the Revenue 
Court his lambardar for his share of the 
profits, and he also may ask the Court 
in such suit to deal with a negligent lam- 
. bardar in the manner prescribed in sub- 
S. 2 of s. 164. l 

I do not wish to say anything which will 
tend to obscure the question, or create 
misunderstanding in the minds of the lower 
Courts with reference to their method of 
dealing with such aclaim as this, but I 
will take the simplest possible illustra- 
tion. l 

There is a lambardar who has been gross- 
ly negligent, and who, if nothing else 
appeared, would be liable fora decree for 
the gross rental. It so happens that, say 
halfa dozen tenants desirous of dischare- 
ing their liabilities, in spite of His*negli- 
gence, have handed over to him their rents 
so that heis in possession of the rents of 
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six ofthe tenants. Ifthé co-sharer knew 
this fact, I can see nothing in the Aot 
which would prevent him from doing 
whathe might do in an ordinary Court of 
law, namely, from suing the ldémbardar for 
his share of these six tenants, and in ad- 


‘dition for the gross rental in respect of the 


failure of the lambafdar, owing to his negli- 
gence, to collect anything beyond any- 
thing what the tenants had voluntarily 
paid. It seems to me that so long as the 
co-sharer does not get anything twice over, 
under s. 164, the Court could decree the 
suit in that way. It could also-adopt the 
alternative method of decreeing what would 
produce the same result, namely, of award- 
ing the gross rental for the whole zemin- 
dari in respect of the lambardar’s negli- 
gence, allowing the lambardar credit for, 
that is to say, recognising the lambardar's 
right to retain in his hands, the actual 
collections which he happened to have 
made owing to the voluntary act of the 
tenants. In that sense it is true to say 
that in one year a co-sharer cannot have 
both the gross rental and the actual at 
that 
is the only true sense. Subject to his 
not getting anything twice over, he is 
entitled to ask the Court for his share 
of actual collections arising out of one set 
of circumstances, and gross rental arising 
out of the other. I haveonly taken that as 
the, simplest illustration which I could 
think of. It follows, of course, from that, 
that, in my opinion, there is equally nothing 
to prevent, in a suit against a lambardar 


bya cosharer for the arrears claimed in 


respect of three years, the co-sharer from 
recovering from the lambardar, not only 
the gross rental on the ground of negligence 
for each of the three years in suit, but in 
addition such amount as he can show, or 
the lambardar admits, that the lambardar 
has in fact received im respect of rents 
which were due from the tenants in the 
years preceding thoge in suit, but received e 
by the lambardar in the years in suit, in 
spite of his negligence, always of course 
provided that no claim made against the 
lambardar for arrears is barred by Statute 
as against- him. I am -inclined to think. 
that the difficulty, which has created ob- 
scursty as to these principles which I have: 
ehdeavoured to state, has arisen more 
from misunderstanding than from actual 
deliberate decision by any Bench of this 
Court, but I agree with the District Judge, 
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who decided the ĉase which has come up to 
this Court in appeal that he was confronted 
with decisions which .he was bound to 
follow, ashe did. The cases I refer to, are 
Chhabraji Kunwarv. Ganga Singh (1) and 
the report-of. a decision by my brothers 
Piggott and Ryves incorporated in a foot- 
note in the report of the case above-men- 
tioned, decided by them ina second appeal 
in July 1917, where it may be said that 
they indicated that collections of arrears 
preceding the years in suit could not be 
recovered in the same suit as a suit for 
gross rental in respect of the years in 
suit, I am inclined to think that the 
Bench. treated the arrears which were claim- 
ed in that suit as being already Statute 
barred. If they did, I agree with’ their 
decision or dicta. If, on the other hand, 
the elaims were not in fact Statute barred, 
I feel myself -unable to agree with the 
‘opinion they expressed. 
. That brings me to the second question. 
I am of opinion that as between the co- 
sharer and the lambardar, the Statute 
— begins to run in respect of arrears collected, 
no matterin what year the rent became 
due as between the tenant and the zemin- 
dar, in the year in which they have been 
received .by the lambardar. The date in 
that year is fixed by rule, namely, the Ist of 
August. The agricultural year ending on the 
30th of June, the Ist of August provides a 
convenient margin for settling up accounts, 
and ljwill just state shortly my reason for 
holding that the Statute runs from the 
lst of August following the agricultural 
year. , The word used is “divisible.” Now 
you cannot divide what you have not 


received. You may apportion it, but you - 


cannot divide it.. When the lambardar 
receives the rents, no matter out of what 
year they arise, under the contract of ten- 
ancy, he is entitled to deduct from the 
gross the expenses of collection, revenue, 
cesses, out-goings, and his own commission, 
* Having done so, hearriyes at what is called 
“the nett.” Until the nettis ascertained, 
no one can say what is.the share due to 
any fharticular co-sharer. It is the nett 
which is divisible, because the account 1s 
-dealing with profits, and, in my opinion, 
when the Statute talks of .“ divisible,” 
it means divisible on the Ist of August. 
It is the profits which he has to pay and 
divide, not the rents.: Thus if. he collects 
rent due in 1922,-and collects them and 
‘receives them in 1924, he brings them into 
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his 1924 account, debiting them against 
himself. On the credit side, as I have 
said, should appear all his expenses and 
charges. The difference between the debit 
and-the -creditis the nett, which is divisible 
on ‘the .Ilst of August 1994, ahd becomes 
payable on that date, and the Statute runs 
from that date. I agree with my brother 
Daniels that when, and in so far as, the 
elaim is based on negligence, the Statute 
runs from the lst of August next following 
the period in which the negligence occurred. 
In my .opinion the two questions sub- 
mitted to the Court must be answered in 
that way. 

E: am not prepared to say that the deci- 

Sion in, the case of Hakim Nazir-ud-din 
v. Achcht Begam (7) is necessarily wrong. 
My brother Ryves thinks that it should not 
have been reported, and it certainly does 
not state the facts clearly, as unfortunately 
is too often; the case in the reports. 
7 In my opinion the answer-to the first 
question is “ Yes," and the answer to the 
second : question is: “the lst of August 
following the year in which the arrears 
were realised." 


Sulaiman, J.—I agree. My views with 
reasons are fully set forth in my. Order of 
Reference which I adopt. Ihave nothing 
nore to add. 

Ryves, J.—I agree generally. 

AsI wasaparty to the three cases which 
have been discussed, I think I should add 
a few words. The case reported in 
Chhabraji Kunwar v. Ganga Singh (1) is 
really irrelevant, because the decree was 
based on “actual collections.” The judg- 
ment, however, perhaps unfortunately, re- 
produced a dictum contained in the earlier 
decision (reproduced in the foot-notes). That 
dictum: was based on the assumption that 
the arrears of which it speaks of the 
previous years were time-barred, While, 
therefore, neither case is really an authority 
for the general proposition that if a decee 
is given against a lambardar under the 
2nd cl. of s. 164, on the gross rental, 
of a particular year, he cannot also be 
held responsible for the profits of previous 
years collected in that year. I know it 
has been generally believed that both these 
decisions do support the proposition. Iam 
glád that this mistake is now corrected, 

The*third ruling Hakim Nazir-ud-din v. 
Achchi Begam (7) refers to s. 163. The 
judgment does not set out all the facts, 
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There was no discussion of the point in the 
judgment, and it seems we accepted the 
opinion of the District Judge.’ I find, how- 
ever, on examining the record of that case 
that the-report does correctly represent 
what we held. After hearing the elaborate 
argument in this case, I am satisfied that 
it was wrongly decided, and I entirely 
agree with the view now propounded. I 
think that the Referring Orders of my 
brothers Sulaiman and Mukerji are un- 
answerable. 

_Mukeprji, J.—I have alreadly written my 
judgment dealing with the two questions 
now before us. Ido not wish to add any- 
thing to what I had .already written before 
the case was referred tothe Full Bench. My 
answers, for the reasons already recorded; 
are on point No. l.in the affirmative, and on 
point No. 9 that the limitation begins to run 
from the Ist of August following the year 
in which the arrears are collected. 

Daniels, J.—1 concur in the answers 
given .by my learned brothers to the ques- 
tions referred to us. It is obvious that no 
co-sharer is entitled in respect of.the de- 


mand fora particular year to recover more. 


than his share. of the gross rental for that 
year.. But subject to this, there is no 
reason why heshould not join a claim to 
the gross rental of a particular year in 
which negligence is alleged against the 
lambardar with a claim for collections 
made by the lambardar in that year in 
respect of previous years. In the present 


case profits'of the previous years had been. 
awarded on the basis of actual collec-. 


tions. 


I also agree that the second question 


should be answered’ in the affirmative. 
Where in a suit gross rental is claimed 
on a plea of negligence, the cause of ac- 
tion arises on the Ist of August follow- 
ing the close of the Fasli year to which 
the claim relates, but where the claim is 
for arrears collected on account of past 
years, the cause of action arises on the Ist 
of August following the year in which those 
arrears are collected. 

By the Court.—The answer to the 
first question is, ‘yes.’  , T 

The answer to the second question is 
‘from the Ist of August following the 
year in which the arrears are realised.’ 

Z: K, e. 
«+ Question answered in affirmative. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2152 or 192], 
^. April 24, 1924. Z 
Present:—Mr. Justice Scott-Sqnith and 
Mr. Justice Fforde. ; 
Musammat BHOLI BAI—PLAINTIFF AND 
NARAIN DAS—DRFENDANT—AÀ PPELLANTS 
versus 
DWARKA DAS AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Hindu Law-—~ Joint family—Partition—Maintenance 
of widow and daughters and marriage expenses of 
daughters of last proprietor, provision for—Reimburse- 
ment—Limitation—Marriage expenses of co-parcener, 
provision for. 

Under the Hindu Law an -heir is legally bound. to- 
provide out of the estate which descends to him main- 
tenance for those persons whom the late proprietor 
was legally or morally bound to maintain and also to 
make provision for the marriage expenses of the daugh- 
ters of the late proprietor. Such maintenance arid- 
expenses area valid charge upon the estate of the 
deceased in the hands of his heirs. Where one of 
several heirs makes provision for such maintenance 
and expenses he is entitled to be reimbursed to the 
extent of their proportionate share of the expenses 
horne by him by the other heirs of the deceased at the 
time of partition. [p. 169, cols. 1 & 2.] 

Where such claim for reimbursement is put forward 
in a suit for partition instituted by one of the other 
co-heirs no question of limitation arises. [p. 169, col. 2.] 


^ A member of a joint Hindu family who is unmarried 
is not entitled in a suit for partition to have a provi- 
br] de in the partition for his marriage expenses. 
ibid. 

Ramalinga Annavi v. Narayana Annavi, 68 Ind. 
Cas. 451; 45 M. 489; 30 M. L. T. 255; (1922) M..W. N. 
399; 26 C. W. N. 929; (1922) A. I. R. (P. ©.) 201; 43 M. 
L. J. 428; 16 L. W. 639; 24 Bom. L. R 1209; 20 A. L. 
J. 839; 37 C. L. J. 15; 49 I. A. 168 (P. C.), followed. 

Second appeal from a decree of the 
District Judge, Multan, dated the 19th 
June 1921, reversing that of the Junior 


Subordinate Judge, Multan, dated the 9th 


February 1921. 


Messrs. Hargopal and Fakir Chand, for 
the Appellants. 

Mr. Jagan Nath, for the Respondents. . 

J UDGMENT.—tThe pedigree table of 
the parties to the suit out of which the 
present second appeal'arises,is as follows:— 


BHANJUN RAM. 


| | ° 
Narain M Dwarka Das, Budhu Ram. Sham Sarup, 


. (defendant (defendant (defendant 
No. 3), No. 1). No, 2). : 
married 


Musammat Bholi 
Bai, plaintiff. 


The suit is for partition of a house which 


belonged to Bhanjun Ram, deceased. Each of 


the sons of Bhanjun Ram: owned one-fourth: : 


- 
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of it, and Budhu Ram having been-absent or by an agreement: between the widow 
for Thore than. seven years his’ brothers: and the holder of the estate.” We have 
claimed to be entitled to hisshare. Narain no quarrel with this dictum—Dwarka Das 
Das’ madeea gift of ith of the whole house would have been perfectly justified in sell- 
to his wife Musammat. Bholi Bai who ing the house in dispute in order to pro- 
brought this suit for partition of her share, vide for the maintenance of his widowed 
The lower Courts have decreed the claim mother and his sister. Instead of doing 
conditional upon Musammat Bholi Bai and this he preserved the estate intact and 
her husband Narain Das paying to-Dwarka maintained them out of his own private 
Das Rs. 816-10-8 on account of their ird property. Theré is no authority exactly on 
share of certain expenses for which the all fours with the facts of the present case, 
family property is said to have been Hable . but, in our opinion, Dwarka Das's brothers 
and which were borne by Dwarka Das are not entitled to partition of their shares 
alone. i | in the house in dispute without reimburs- 

From this order the plaintiff and Narain ing- Dwarka Das for their share of the 
"Das, appellant, have filed a second appeal expehses borne by him which they as well 
to this Court. Thé-items claimed’ by as he were legally bound to bear out of 
Dwarka Das are six in number’ and are Bhanjun Ram's estate. It has been admit- 
dealt with in the judgment of the learned ted that Dwarka Das ‘could have sued his 
District Judge on pages 16 and 17 ofthe brothers for contribution on. account of 
paper-book. Items Nos. 1,4 and 5are not ‘Sums expended by him in maintaining his 
contested before us and the appellants’ Vakil mother and sister. It is also clear that 
agrees that his clients should pay ird of any sum awarded to him in such a suit 
those sums. Item No. 2is Rs. 1,104allowed could’ have been made a charge on the 
as having been spent by. Dwarka. Das on family property but it is contended that a 
the maintenance of his widowed mother. claim for more than’ three years of past 
and.his sister after the death of Bhanjun maintenance would have heen barred by 
“Ram, Mr. Har Gopal does not deny that time. Dwarka Das, however, is a defend- 
the widow and daughter had a right of ant and not a plaintiff, and the Statute 
maintenance from the property left by of Limitations, therefore, does not apply to 
Bhanjun Ram. In the principles of Hindu, his claim. In our opinion he is equitably 
Law by Mulla, .4th Edition, paragraph. entitled-to get from the appellants ird of 
451, it is stated that “an heiris legally thesums expended by him on the mainten- 
bound to provide out of the estate which ance of his mother and sister. 
descends to him maintenance for those Thesame remarks apply. to the R&*600 
persons whom the late proprietor was spent by him on the marriage of his sister, 
legally or morally bound to maintain. ‘for it is admitted that the marriage of a 
‘The reason is that the estate is inherited daughter is a valid charge upon the estate 
subject to the obligation to provide for of her father in the hands of his heirs. 
such maintenance.” Bhanjun Ram’s heirs _ Item No. 6 is one of Rs. 500 allowed by 
were, therefore, legally bound to provide the lower Appellate Court as expense for the 
out of the estate which descended to them marriage of Dwarka Das. Dwarka Das 


maintenance for his widow and daughter.. 
It is not denied that this maintenance was 
provided by.Dwarka, Das, and no objec- 
tion has been raised before us as to the. 


has, however,. not yet been married and 
‘we do not see how this sum can possibly 
be allowed especially in view of the deci- 
sion of the Privy Council in Ramalinga 


“amount fixed by the Courts below. It is, Annavi v. Narayana Annavi (1) in which 
however, contended that Dwarka Das hav-- it was held that a member of a joint Hindu 
. ing af his own free-will maintained these family, who is then unmarried, is not, after 
persons out of his own private property the institution of a sult for partition en titled 
has now no claim to be reimbursed out of to have a provision made in the partition 
the estate of Bhanjun Ram. Mr. Har Gopal for his marriage expenses, although he 
has referred to paragraph 475 of Mulla's marries before the decree in the suit is 
work in which itis stated that “the @laim e NES " 
of a widow for maintenance'is nota charge « (1) 68 Ipd. Cas 451; %5 M. 489; 30 M. L. T. 255; o 
: (1992) M. W. N. 399; 26 C. W. aN. 929; (1922) A. I. R. 
upon the estate of a deceased husband until (°c) 201; 43 M. L. J. 428; 16 L. W. 639; 24 Bom. L 
it is fixed: and charged upon the estate 


a estate R.1209; 90 A. L. J, 839; 37 O. L, J. 15; 49 I A. 168 
which might be done by a decree of Court  . ©). 


e ' 


^ 
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made. The principle of this decision 
applies, and Counsel for the respondents 
admits that this sum cannot be allowed. 
‘The total of items Nos.1 to 5 is Rs. 2,313-4-0 
and ird of thisis Rs. 771-1-4. We, there- 
fore, accept the appeal so far as to reduce 
the amount fixed by the lower Court and 
to make the decree for partition of the 
house in favour of the plaintiff conditional 
on plaintiff; and Narain . Das paying 
Rs. 771-1-4 to Dwarka Das. As appellants 
have succeeded only to a very small extent 
in their appeal we direct that they .should 
pay o/6ths ofhis costs to Dwarka Das, respon- 
ent. ' 


Z. K. Appeal accepted in part. 





RANGOON HIGH COURT. 
First CIVIL APPRAL No. 178 or 1923, 
June 16, 1924. 
Present :—Mr. Justice Young and 
Mr. Jüstice Baguley. 
MAUNG BYAUNG AND ANOTHER 
—APPELLANTS 
: Versus 
MG. SHWE BAW AND OTHERS— 
RESPONDENTS. 
Civit Procedure Code (Act V of 1908), O. XXII, 
r. 2,0. XLI, r. 4—Redemption suit-—Joint mortgagors 
—Appeal—Death of appellant—Abatement. 
A guit for redemption by two joint mortgagors 
was dismissed. During the pendency of an appeal 
against the dismissal one of the appellants died and 


+ 


his legal representatives were not brought on the - 


record : 

Held, (1) that the surviving joint mortgagor was 
entitled to redeem the entire mortgage and could, 
therefore, continue the appeal; 

(2; that in any case, the surviving appellant could 
continue the appeal by virtue of the provision con- 


. 


tained in O. XLI, r. 4 of the C. P. C 

Appeal against a decree of the District 
DU Hanthawaddy, in C. R. No. 50 of 

Mr. Hay, for the Appellants. 

Mr. Maung Kien, for the Respondents, 

ORDER.—This was a suit filed by 
Maung Byaung and Ma Ngwe E jointly for 
redemption of acertain pieceof land. They 
were husband and wife and, as such, joint 
owners. 

The lower Court dismissed the suit, and 
against this'order of dismissal they filed 
an appeal. «^ a : 


Since the filing of the appeal Made 


Byaung died; his legal representatives have 
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not been brought on the récord within the 
period of limitation. . . 

The question to be deeided is whether 
the appeal has entirely abated,or whether 
Ma Ngwe E can carry it on alone, os 

The main question before the “Court 
turned upon the meaning of O. X XII, r. 2. 

Omitting the portions not applicable to 
the present case, this rule runs as follows:— 
"Where there are more plaintiffs...than 
one, and any ofthem dies, and where the 
right to sue survives to the surviving plaint- 
iff or- plaintiffs alone,...the Court shall 
cause an entry to that effect to be made 
on the record, and the suit shall proceed - 
at the instance of the surviving plaintiff or 
plaintiffs.” . 

This rüle also applies to' appeals. 

The question is what is the exact mean- 


ing of the word "alone." 


Itis argued that, because the right to sue 


.orto appeal survives to Ma Ngwe E and 
.Maung Byaung’s legal representatives, it 


cannot be said to survive to Ma Ngwe E 
alone. With this reading of the rule I 
am not in agreement, l 
These two persons as joint owners of 
the land and joint mortgagors, when both 
alive, were each individually entitled to 
redeem the mortgage; Ma Ngwe E alone 
could have redeemed the mortgage. It is 
true that Maung Byaung would have had 
to be made a pro forma defendant; but 
Ma Ngwe E could -have filed a suit by 
herself. This we understand to mean that 
Ma Ngwe E alone had the right to sue. . 
Quite apart from this, however, O. XLI, 
r. 4, gives Ma Ngwe E theright to appeal 
entirely by herself. This reads: “Where 
there are more plaintiffs... than one in a suit 
and the decree appealed from proceeds on 
any ground common to all the plaintiffs... 
any one of the plaintiffs...may appeal from 
the whole decree...in favour of all the 
plaintiffs." ` < 
This would most ceftainly give Ma Ngwe 
E the right to progecute her appeal by 
herself. "P o 3 
We hold then that the appeal does not . 
abate entirely. It will abate so far as 
Maung Byaung is concerned; but Ma Ngwe 
E ean carry on the appeal by herself, 


Order accordingly. 


` Batala, District Gurdaspur—Riwaj-i-am, 


. her daughter Musammat  Lachhmi. 


[en C. 1924) = 


LAHORE HIGH COURT. 

FrgsT Cryin APPEAL No. 1456 or 1920, 
Februàry 14, 1924. 
Present:—Mr. Justice Scott- Smith and | 
*Mr, Justice Harrison. 
GURDIT SINGH AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
Musammat MALAN AND OTHERS— 


. DEFENDANTS— RESPONDENTS. 
Custom—Succession—Ancestral property--Daughters 
v. collaterals—Bwrden: of proof —kK hera Jats of Tahsil 
entry in, 
value of. 


Under the' Customary Law of the Punjab where a’ 


collateral is more distantly related than the fifth 
degree, the initial onus is on him to prove that he 
excludes the daughters of the last male owner from 
succession to ancestral property and the more remote 
the collateral is the more heavily does the onus lie 


upon him. [p. 171, col. 2. 
Jiwan Singh v. "Har Kaur, 22 Ind. Cas. 415; 41 


P. R. 1914; 51 P. L. R. 1914; 34 P. W.R. 1914, Abdul 


Karim v. ‘Sahib Jan, 5 P. R. 1908; 99 P. L. R. 1908; 
29 P. W. R. 1905, Bholi v. Man Singh, 86 P. R. 1908: 


146 P. W. R. 1908 and Dhan Kaur v. Sunder, 67 Ind.' 


Cas. 415; 3 L. 184 at p.187; (1922) A. L R. (L.) 387, 
followed. 
In regard to the aired property of the father the 
daughter is generally preferred to collaterals. [p. 172, 
eol. 1. 


A sweeping exclusion of daughters from succession 
to property ofall sorts belonging to their ‘father by 
collaterals, however remote, is opposed to general 
custom, [ibid.] 

Statements in a Riwaj-i-am when opposed’ to 
general custom can carry very little weight unless 
supported by instances. [1bid.] 

Beg v. Allah Ditta, 38.Ind. Cas. 354; 45 P. R. 1917; 
12 P. W. R. 1917; 21 M. D. T. 3.0; 39 M. L. J. 615; 19 
Bom. L. R. 388; 15 A. L. J. 595; 21 C. W. N. 842; 44 
Q. 749; 26 C. L. J. 175; 44 I. A. 89 (P. C.) and Wazira v. 


Maryan, 42 Ind. Cas. 358; 84 P. R. 1917; 151 P. W. R.* 


1917; 3 P. L. R. 1918, referred to. 

Among Khera Jats ofthe Batala Tahsil, District 
Gurdaspur, collaterals in the tenth degree are not 
entitled to succeed to ancestral property of a deceased 
in preference to his daughters. [ibid.] 

First appeal from a decree of the 
Subordinate Judge,- First Class, Gurdaspur, 
dated the 6th May 1920. 

Messrs. Morton and Cooper, for the Ap- 
pellants, 

Messrs. Aziz Ahmad and Kanhaya Lal 
Gauba, for the Respondents. 


JUDGMEN'T.—On the 29th July 1918 


“Musammat Malan, widow of Ghasita Singh, 


a Khéra Jat of the Batala Tahsil, made 
a gift of certain land left by her hus- 
band, which has been held to be ancestral 
qua the plaintiffs-appellants, in favour of 
The 
plaintiffs appellants who are collaterals in 
the tenth degree of Ghasita Singh, brought 
the suit out of which the present appeal 


> 
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however, 
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arises for a ‘declaration that this gift 
should not affect their reversionary rights. 


' - The lower Courts held that the plaintiffs 


had not discharged the onus which Thy 
on them of showing that they were en- 
titled to succeed: to Ghasita Singh's estate 
in preference to a daughter. 


Mr. Morton in arguing the appeal con- 


` fends that the onus of proof, if it origi- 


nally lay upon the plaintiffs, has been 
shifted. In Jiwan Singh v. Musammat 
Har Kuar (1), it has been held that under 
Customary Law, where collaterals more 
distantly . related than the fifth, or at any 
rate the seventh degree, claim to succeed 
to ancestral property in preference to a 
daughter, the onus probandi is on them. 
In their judgment in that case the Judges 
of the Division Bench referred to Abdul 
Karim v. Sahib Jan (2) and Bholi v. Man 
Singh (3) and said that they entirely 


, agreed with the decisions therein. This 


question was again considered by a Divi- 
sion Bench of this Court in Dhan Kaur v. 
Sunder (4) where the Judgessaid: “ We may, 
therefore, take it that where a collateral is 
more distantly related than the fifth degree, 
the initial onus is on him to prove that he 
excludes the daughters and the more remote 
the collateral is the more heavily does the 
onus lie upon him.” In the present case 
the plaintiffs are, as already stated, related 
to Ghasita Singh in the tenth degree, and 
we are, therefore, of opinion that a very 
heavy onuslay upon them to prove ethat 
they exelude the daughter. Mr. Morton, 
relies upon the Riwaj-i-am of 
the Gurdaspur District which was prepared 
in 1910-11, The material questions and 
answers are to be found printed at pages 
23-24 of the paper-book and also in Kenna- 
ways Customary Law of Main Tribes in 
the Gurdaspur ‘District published in 1913; 
see the answers to questions Nos. 16 and 17 
at pages 30-32. Briefly, these answers are 
to the effect that daughters are excluded 
by eollaterals, however remote, not only 
from succession to the immoveable or an- 
cestral property of their father, but also 
from succession to the moveable or ac- 


(1) 23 Ind. Gas. 415; 41 P, R. 1914; 51 P. L. R. 1914; 
34 P. WaR: 1914 
SP. R. 1908; 992 L. R. 1908 29 P.W. R. 
908. 


S 88 P. R. 1908; 146 P. W. I. 1908. 
(4) 67 Ind. Cas. 415, 3 L. 184 at p. 187, (1922) A.T. 
(L) 387. 


had 
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quired property. Now, there can be no 
doubt: that this sweeping: exclusion of 
“danghters from succession to property- of 
all sorts belonging to their father by col- 
laterals, however remote, is opposed to 
general custom. As pointed out above, 
the onus.is on the‘collaterals more dis- 
tantly :related than the fifth, or at least 
the seventh. degree, to prove that they 
exclude daughters from succession even 
to the ancestral property of their father, 
and para. 23 of Rattigan's Digest of 
Customary Law shows that in regard to 
the acquired property of the father the 
daughter is usually preferred to collaterals. 
. Mr. Morton, however, contends that the 
entry in the Riwaj-i-am is a strong piece 
_of evidence in support of the custom put. 
forward by the plaintiffs having regard 
to the ‘decision of their Lordships of the 
Privy Council in Beg v. Allah Ditta (5). 
This decision was eonsidered by a Divi- 
sion Bench of this Court in Wazira v. 
Maryan (6) in which it was held that 
'"statementsin a Riwaj-1-am when opposed 
to general custom can carry very little 
weight unless supported by instances.” <A 
reference to Kennaway's Customary Law, 
moreover, shows that the . general rule 
- stated in the answers to questions Nos. 16 
and 17 above referred to has been subject to 
numerous exceptions which are enumerated 
in Appendix C at pages 73:and 74 of the 
book where mutation in which daughters 
inheeited their father's land are given. 
These tables show that the general rules 
have been subject to many ‘exceptions. 
Under the circumstances we do not think 
that the statements in the Riwaj-i-am are 
in the present case sufficient to. shift the 
onus which was a heavy one from the 
plaintiffs. The oral evidence produced 
by them is really of no value, and the 
copies of judicial decisions, which have 
‘been: placed on the record, are all cases 
where the reversioners were much nearer 
than the-tenth degree, and, therefore, they 
are not in point. We, therefore, agree 
with the lower Court that the plaintiffs 
. have not discharged the onus which lay 
upon them, and we dismiss their appeal- 
with costs. 
Z. K.- 


. . (5) 88 Ind. Cas. 354; 
s 21M. Li T. 310; 32 M 


. FON 
Appeal dismissed. 
45 P. R. 1917; 12 P. W° R 1917; 


L. J. 885; 19 Bom. L. R. 388; 15 
J. 925; 21 O. W.,N. 842; 44 C. 749; 26 6.1L. 0; 
1. A. 89 (P. O a 


JA. 20. < 
2 Ind. Cas. 358; 84 P. R. 1917; 151 P, W. 
, L. R. 1918, l ` 


P; 
J. 
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RANGOON HIGH'COURT. 
. First Civin APPRAL No. 118*or 1923. 
May 5, 1924. 
Presént:—Sir Sydney Robinson, ET. Chief 
_dustice, and Mr. Justice Brown. 
Tus HIMALAYA ASSURANCE Co., 
: Ltp.—APPELLANTS 


. VETSUS e 
Tus BURMA FIRE ann MARINE 
. - INSURANCE Co, Lrp. BY ITs 
‘SECRETARY, G. H. W. CLAY— . 
AES RESPONDENTS. 

Insurance Policy—-Forfeiture clause—Re-Insurance 
—Clause, if applicablé-—Intention., s 

‘The defendants, an 
the goods of a person for a certain amount, and then 
re-insured them with . the plaintiffs, another Insurance 
Company. . The original Insurance Policy form con- 
tained a condition that if the Insured madea claim 
and the Company rejected it, and a suit was not 
brought within three months after such rejection, 
“any benefit under this Policy shall be forfeited.” The 
Policy of re-Insurance was typed on an ordinary form 
of an original insurance, and set out among other 

"things that the re-Insurance was subject to all the 
terms, conditions and warranties of the original 
Policy, and to “settlement thereunder in the event of 
loss., etc". The conditions attached to the ordinary 
form. of Policy were applicable only to an original 
Insurance Policy, and the condition about. forfeiture. 
could not be held to be applicable toa Policy- ‘of re- 
Insurance, unless it was severed from its context and 
taken.out of its position among the conditions: 

Held, that having regard to the spirit of the contract 
of re-Insurance, and to the intention of the parties to 
it, the forfeiture clause, even if valid'and legally 
binding, was not intended to apply to the contract of re- 
Insurance. [p. 173, col. 2] | © "Db i 

Home Insurance Company of New York v. Victoria 
Montreal Fire Insurunce Company, 1901) A. C, 59; 

L. J. P. O 1;95L. T. 627; 23 T. L. R. 29, relied 
On. * < < 
First appeal against a decree of this 


Court on the Original Side, in Civil Regular: 


No. 443 of 1922, . 

Mr. Chari, for the Appellants. 

Mr. Das, for the Respondents. i 

JUDGMENT. —The respondents—The 
Burma Fire and Marine Insurance Com- 
pany, Limited—insured the goods of one 
Hajee Hashim Hajee Khan .Mohamed for. 
Rs. 50,000, and the "Insurance Company: 
re-insured Rs. 20,000 of their liability with, 


: the Himalaya Assurance Company, Limited 


the appellants. 


Insurance Company, insured  : 


The original Insurance Policy contafns a 


condition that, if the Insured makesa claim 
and the Company rejects that claim and an. 
action or suit be -not commenced within. 
three. months after such rejection, “any 
benefit under this 
feited.” , ` : | 

The Poliey-of re-Insurance is typed on 
one of the ordinary forms of an original 


‘Policy shall be for- : 


[84 T. C. 1924] 


insurance, and two questions. arise for deci- 
sion in this appeal, namely. 

(1* Whether the Puit conditions on 
ths -back of the ordinary form are, or rather, 
SA particylar condition is, legally valid? 
an 

(2) If valid, whether it governs the Policy. 
of re-Insurance ? 

In the view we take of the second point 
it is unnecessary for us to decide the first 
point. 


The Policy of re-Insurance sets out, 


. amongst other things the following :— 


“It is hereby declared and agreed that 
this insurance of Rs. 20,000, being partial 


re-Insuranee of the Burma Ti ire and Marine - 


Insurance Company, Ltd. Poliey No. 1832 
for Rs. 50,000 is subject to all the terms, 
conditions and warranties thereof and to 
y emnt thereunder n the event of loss 


If the "M E which there are 
twenty, attached to the ordinary form of. 
Policy be considered, it will be seen that 
every one of them isa condition applicable 
to an original Insurance Policy only: that 
all-of them would be contrary to the scheme 
and intendment of a Policy of re-Insurance 
and that the particular condition in ques- 
tion in this case could not be held to be 
applicable to a Policy of re-Insurance, unless 
the'éxpress provision relied on was severed 
from its contest and taken out of its posi- 
tion amongst -the conditions. It is con- 
tained in condition 13, which deals with 
fraudulent claims; false declarations in sup- 


port thereof the use of fraudulent means or 


devices by the Insured or any one acting 
on his behalf, and the océasioning of the 
loss: or damage by the wilful act or with 
the connivance of, the Insured, or the ob- 


. struction by the Insured, or any oneon his 


-8bouj bringing a suit within three months . 


‘to apply to.the original Insureralso. 
:over, Such.a provision as this is entirely ` 


"behalf to the Company, or the doing of 


any of the acts referred to in a previous 
condition. ` All these must apply to the 
original Insurer and cannot apply to a 


^ person claiming oe under the ‘Policy of 
.re-Insurance, ` ` 


Primarily, therefore, the succeeding clause 


of the rejection of a claim must be held 


foreign to the contract of re-Insurance. 


''heappellants bound themselves to &ccept ` 
-a settlement of. any claim'made by Hajee 
-Hashim Hajee Khan .Mohamed, .and it is 
“obvious that. the:respondent: ‘Company EOM 


e 
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not make a claim on them until the matter 
of their liability to’ Hajee Hashim Hajee 
Khan Mohamed had been decided, either 
by settlement or by a decree in an actien 
brought. In either case, they would be 
unable, by any exertion on their part, to lay 
a claim against the appellants within the 
short period specified in this condition. 

Their Lordships of the Privy Council have 
dealt ‘with a very similar condition in the 
case of Home Insurance Company of New 
York v. Victoria Montreal Fire Insurance 
Company (1). 

It has been pointed out that such a pro- 
vision could not be regarded as applying to 
a contract of re-Insurance, and that, to hold 
otherwise would be to adhere to the letter 
without paying due' attention to the spirit 
and: intention of the contract. In that 
case also the conditions of the re-Insurance 
were. typed and attached to an ordinary 
Policy form, and it has been pointed out 
that the respondent Company would be 
helpless because they cannot sue until the 
direct loss is ascertained between parties 
over whom the respondent Company have 
no control and in proceedings in which 
they cannot intervene. - 

Therefore, having regard to the spirit of 
the contract’ of re-Insurance, and to the 
intention of the parties to it, we are of 
opinion that this clause, even if valid and 
legally binding, does not, and was not 
intended to, apply to the contract of re- 
Insurance. 

"The appeal, therefore, fails, the decré of 
the Court below is confirmed. and the 
appeal dismissed with-costs throughout. 


Appeal dismissed. 
NE diop A. Q. 59; 76 L. d. P. c. 1; 95 L. T. 627; 23 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CIVIL Revision No, 49 or 1924. 
July 15, 1924. 
; Présent :—Syed Wazir Hasan, J. C. 
DHANI RAM—PLAINTIFE— APPELLAN T 
Cos yersus ` 
“GAYA SIN a eee 
—RESPONDENT. 6 
"Civil TE Code Act V of 1908), 


— Summohses, ..application fom. made at late stage— 
N on-service—Adjournment, whether: should be grants 


* 


e ` 
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` Plaintiff applied for the issue of summonses against 
his witnesses one week before the date fixed for the 
- hearing ofthe suit. The summonses reached the 
destination before the date ofthe hearing, but the 
witnesses could not be found and service was not, 
therefore, affected. On the date of the hearing the 
witnesses did ngt appear and the Court refused to 
adjourn the case with the result that the suit was 
dismissed for want ofevidence: | 

Held, that the non-appearance of the witnesses not 
being due to the delay in the application for sum- 
monses, the plaintiff should have been given another 
opportunity to prove his case. [p. 174, col. 1.] 

Revision against a decree of the Small 
Cause Court, Barabanki, dated the 20th 
February 1924. . 

Mr. Radhka Dutt Sinha, for the Appli- 
cant. 
jUDGMENT.—Thisisan application 
under s. 25 of the Provincial Small Causes 
Court Act. The applicant was the plaintiff 
in the Court below. He brought asuit for 
the recovery of Rs. 120 against the defend- 
ant on the basis of a hand-note. The de- 
fendant did not appear on the 23rd January 
1923. 20th February 1923 was fixed for the 
hearing of the case. The plaintiff applied 
for the issue of summonses against his wit- 
nesses on the 13th February 1923. On the 
date of the hearing the witnesses did not 
appear: The Court refused to adjourn the 
case with the result that the suit was dis- 
missed for want of evidence. 

The record shows that the summones 
‘reached the destination before the date of the 
hearing but the witnesses were not to be 
found. The non-appearance of the witnes- 
ses «vas, therefore, not due to the delay in 
the application for summoning them. I 
think the applieant might well in the. cir- 
cumstances have been given another oppor- 
tunity to prove his case. l 

The decree of the Court below is set 
aside and the- ease is sent back to that 
Court for decision according to law. The 
defendant has not appeared in this Court 
either. I make no order as to costs. 

Z, K. Decree set aside. 
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LAHORE HIGH COURT 
Frrsr Crvin, APPeEAL No. 2849 or 1923. 
|. ^ April 9, 1924. 
Present:—Mr. Justice Scott-Smith 
and Mr. Justice Fforde. 
GHULAM MUHAMMAD AND OTHERS 
—-PLAINTIFFS—APPELLANTS, 
_- vergus k e 
MIRZA ANDeANOTHER—DEFENDANTS 
— RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Art, 118— 





GHULAM MUHAMMAD 9. MIRZA. 


[84 T. ©. 1924) 


Punjab (Customs) Limitation Acè (I of 1920), Art. 8 
—Adoption, suit to challenge—Limitation, commence- 
ment of--Knowledge of plaintiff—Registration, whe- 
ther notice. 

The mere registration of a deed of adoption 
does not amount to notice ofthe adeption to the 
collaterals of the adoptor who may be interested:in , 
challenging the validity of thé~ adoption. 


For the purposes of Art. 118 of Sch. I to the 
Limitation Act, and of Art. 3 of the Schedule attached 
to the Punjab (Customs) Limitation Act of 1920 actual 
knowledge of the adoption by the plaintiff must be 
established. i 


Tilakdhari Lal v. Khedan Lal, 57 Ind. Cas. 465; 48 
C. 1; 39 M. L. J. 243; (1920) M. W. N. 591; 2 U.P. L. 
R. (P. C) 139;.22 Bom. L. R. 1319; 18 A. L. J. 1074; 25. 
C.W. N. 49; 28 M. L. T. 224; 47 I. A. 239; 32 0. L. J, 
479; 13 L. W. 161; 2 P. L. T. 101 (P. CO), relied on. 


First appeal from a decree of the Senior 
Subordinate Judge, Shahpur at. Sargodha, — 
dated the llth October 1923. 


Dr. G. C. Narang, for the Appellants. | 
Mr. Nanak Chand, for the Respondents, - 


JUDGMENT.—The facts out of - 
which this appeal arises are briefly as 
follows:— i : 

Karam died on the 6th January 1922. 
On the 2nd December 1914 he had execut- 
ed a registered deed appointing as his 
heir, Mirza, respondent, his daughter's 
son. On the 28th June 1922' his widow 
got mutation of his land effected in favour 
of Mirza. i E 

The present suit is a suit brought b 
the plaintifís, nephews of Karam, for a 
declaration that this mutation’ should not 
affect their  reversionaty rights. The 
learned Senior Subordinate Judge. has 


.dismissed the suit as time-barred, holding 


that the plaintiffs must have had know- 
ledge of the adoption as it was by a regis- 
tered deed. As more than six years had 
expired since the date of registration he 
was of opinion that the plaintiffs suit 
was barred under Art. 3 of the Schedule 
attached to Punjab Act I of 1920. 


It is clear that the suit is really one to 
have the appointment of Mirza by Karam 
as his heir declared invalid. It is, how- 
ever, contended on behalf ofthe appellants 
that the registered deed of adoption is 
not in itself tantamount to notice of the 
adoption, and that the onus of proving 
that the suit was within time should not 
have been laid upon the plaintiffs. Reli- 
ance is placed upon the judgment of the -~ 
Privy Council in Tilakdhart Lal v, Khedan 


[84 1.0. 1994] .. 
Lal (1) in which it was held that the 
mere registration of a mortgage under the 
Registration °Act is not per se constructive 
notice of the mortgage. Their Lordships 
approved of a dictum on.this point of the 
High Courts of ,Caleutta and Madras to 
the effect that having regard to the Statutes 
applieable in this country, the  proposi- 
tion involved is not one of law but of 
fact, and as each case arises it shonld 
be determined whether in that individual 
case the omission to, search the register, 
taken together with the other facts, 
amounts to such gross negligence as to 
attract the consequence which results from 
notice. In the present case no duty to 
search the registers had devolved on the 
plaintiffs. They could not be expected to 
go on searching the registers from time 
to time to see whether any registered deed 
affecting their rights had been executed 


by Karam. It is quite possible that they : 


had no knowledge whatsoever that such a 
_deed had been executed by him. 

Whether this suit is governed by Art. 
118-of the Indian Limitation Act or 
by Art. 
- Punjab Act I of 1920, the period of 
limitation began when tho adoption be- 
came known to.the plaintiffs. It cannot 
. be said that the suitis prima facie barred 
"by time and, in our opinion, therefore, 
the defendants should have proved clearly 


that the suit. was barred .by time by. 


reason of the plaintiffs having knowledge of 
the adoption.more than six years before the 
date of institution.: z 

We, theréfore, -accept the appeal and? 
setting aside the order of the lower Court 
remand the case thereto for re-decision in 


accordance. with the foregoing remarks. 


Stamp on appeal will be refunded; other . 


costs will-be costs in the cause. 
O ZK. Appeal accepted ; 
~ Case remanded, 


| (1) 57 Ind. Cas, 465; 48 ©. 1; 39 M. L. J. 243; (1920) 
* M. W. N. 591; 2 U. P. L. B, (R. O) 139; 22 Bom. L. R. 
1319; 18 A. L. J. 1074; 25 C. W. N. 49; 28 M. L, T. 224; 
471. A. 239; 320 L. J. 479; 13 L. W. 261; 2 P. L, T. 
101 (P.0). > | 
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KALENTHER AMMAL Ù. MA MI, 


3 of the Schedule attached to - 


. fendants in this case. 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No. 74 or 1923. 

. © dune 10, 1924. 
Present:—Mr. Justice Young and ° 
i . Justice Baguley. 
KALENTHER AMMAL BY mer ATTORNEY 
A. 8. MEERA LEBBAT MERICAIR 
——-APPELLANT 
versus 
MA MI AND OTHERS— RESPONDENTS. 
Evidence Act (I of 1872), s. 68 (5)—Secondary 
evidence—Person who has seen but not read document, 
whether can prove contents—Muhammadan | Law— 

Divorce, proof. of-—Deed of divorce explained to 

witnesses—Oral divorce, whether effected. 

A witness who has merely seen a document but 


has not read it does not become qualified under 
s. 63 (5) of the Evidence Act to give an account of 


‘its contents derived from a source other than seeing 


the document, for instance by the document having 
been read or explained to him. [p. 177, col. 1.] 

‘Maung Chit Uv. Maung Tha Ku, 77 Ind. Cas. 
258; 4 U: B. -R. 135; (1923) A. IL R. (R) 113 and 
Kanayalal v. Pyarabai, 7 B. 139 at 144; 7 Ind. Jur, 
314; 4 Ind. Dec. (Nn. s.) 94, referred to. 

In order to effect a, valid divorce under Muham- 
madan Law allthat the law requires is that the words 
of divorce pronounced by the husband should show a 


‘clear intention on his part to dissolve the contract of 


marriage. [p. 177, col. 2.] 

Asha Bibiv. Kadir Ibrahim Rowther, 3 Ind. Cas, 
730; 33 M. 22; 6 M.L. T. 295; 20 M. L. J. 1, relied on. 

Where a husband executes a deed of divorce and 
explains the contents of the deed to the witnesses, 
the explanation does not constitute a valid oral 
divorce under the Muhammadan Law. [ibid.] 

Appeal against a decree of the District 
Court, Pegu, passed in Civil suit No. 8 of 
1922. 

Mr. Patker, for the Appellant. 

Mr. Doctor, for the Respondents. . 

JUDGMENT.—Sheik Moideen died at 


Tawa in the Pegu district on the 29th Feb- 


ruary 1920, leaving a fairly large estate, 
A suit was brought hy Kalenther Ammal 
for the administration of his estate, 
which had been taken possession of by 
Ma Mi and Mahomed Esoof who are the de- 
Kalenther Ammal 
claims to be the widow of the deceased 
Sheik Moideen. : Ma Mi also claims to be a 
widow of the deceased, and Mahomed Esoof 
elaims to be his son. 

The defendants raised a large number of 
issues, and the Court framed nine issues 
for trial. Some of these have apparently 


. been dropped by mutual consent, and others 


have not as yet been tried. Evidence has 
been recorded at léngth, and Issue No, 2 
alone itas been decided. Issue No. 2 ran 
as follows:—Was tlre a valid divorce þe- 
tween* plaintiff and Sheik*Moideen? and the 
lower Court has answered it in the affirm, 


-~ m 
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.who has himself seen it. i 
“none of these porsons can be said to have 
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ative. In this way Kalenther Ammal's 
claim to any interest at allin the estate 
of the deceased’ has been negatived, and 
her suithas been dismissed. ws 

She now eomes on appeal. S ms 
. Defendants claim that the deceased had 
divorced thé plaintiff. On examination of 
the evidence recorded by the lower Court, 
it is manifest that a double divorce is al- 
leged .to have taken place—a written: 


divorce which is said to have been sent -to 
her in India where shelived, and also an 


oral divorce pronounced against her in her 
absence: by the deceased in the presence of 
witnesses at Tawa. The written divorce 


‘being a document ċan only. be proved in 


the way allowed by.the Evidence Act. . 

The document itself has not been pro- 
duced. The defendants allege that it was 
sent to the plaintiff and must, therefore, be 


-in her possession. Notice was given to her 


‘to produce it. PI Ly 
such document exists, The defendants, in 


Plaintiff denies that any 


consequence, seek to prove the contents 


. of the document by secondary evidence. 


Secondary evidence is defined' in s. 63 of 
the Evidence Aot, and the particular form 
of secondary evidence, which the defendants 
produce, comes under s. 63 (b). Accord- 
ing to the witnesses whom they produce, 
Sheik Moideen executed this document in 
his house at Tawa. It was a document 
written in the Tamil language and signed 


. by him and attested by certain other wit- 


nesses. The writer of the document has not 
been called as a witness, but witnesses are 
calledto say that they saw the document 
signed, and had it read out to them by the 
writer,or elseits contents explained to them 


-ejtherin Tamil or Burmese, according to 


theirnationality, by the deceased himself, l 
The first point to be considered is whether 


the statements of any of these witnesses 


are admissible as oral accounts of the con- 
tents of a document given by some person 
In my opinion, 


seen" the document within the meaning of 


.63 ofthe Evidence Act. | 
i In Woodroffe and -Ameer Alis Law of 


‘Evidence (7th Edition) at page 489, it is 
stated that the person must have seen 
-the original, It will not be sufficient that 
-he heard it being read.: -No authority for 


this. statement is quoted. But in Maung 
Chit- U- v. Maung Tha. Kw (1), where *the 


~ 
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pointin issue was how a judgment or decree, 
the original of which had* been destroyed 
should be reproduced, the leayned Judicial 
Commissioner remarked: “What was re- . 
quired was an oral account of the contents 
of the judgmentor decree by somnhe one who 
had read the one or the other.” And there 
is alsothestatement—'*‘Statements of persons 
who inerely heard judgment pronounced 
were not admissible in evidence.” 

It has been argued in the present case 
that, if a witness has seen a document 
without reading it, nevertheless under s. 63 
(5) he becomes qualified through know- 
ledge that he has acquired otherwise than 
by reading it, orseeing it in such a way 
that he became acquainted with its con- 
tents by so seeing it. With this contention 
I am notin agreement. ' . 

Section 60 of the Evidence Act says that 
oral evidence must, in all cases, be direct. ‘If 
a person by merely seeing a document, 
possibly a document in a language which 
he does not understand, or possibly a docu- 
ment which he is unable to read, being. 
illiterate, deposes to the contents ofthe 
document merely from what other people 
have told him about it, he is giving hearsay 
evidence. The man who reads out the do- . 
cument to him would certainly be entitled 
to give evidence of its contents. But an- 
other person who repeats what is read out : 
to “him is giving hearsay evidence of what 
would .be legitimate secondary evidence, 
were it before the Court, : s 

Section 63 (5) of the Evidence Act does 


not overrule the.general principle of law 
that hearsay evidence is ordinarily not ad- 


missible. The reason ‘for this is quite 
understandable. Thelaw says that, if itis ` 
possible, the document itself must be pro- 


.duced. If the document itselfis produced, 
‘there can be no possibility of a mistake © 


with regard to its terms. If the document 
itself cannot be produced, then the law 
allows secondary evidence of its contents 
to be given. But it will be noted that in 
all forms of’ secondary evidence allowed 
by $..63, only on$ possibility of a mistake 
exists. The first three.sub-sections of s. i63 
refer to copies made from, or comparéd 
with, the original. In each of these cases 
there is only one possibility of a mistake. 
The 4th sub-section refers to counter-parts 
of gocuments as against the parties who 
did not execute them. Ordinarily speaking 
it would be assumed that counter-parts 
ofa document would be a copy of the ori- 
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ginal. "Then: we have subs; (5) which Moideen uttered the word “talak” three 
says: that a person who has seen a document times at.thesuggestion of the Lugyis pre- 
may give his account of the contents of it, sent.. He does not specify which of the 
Here again, there is only one possibility of Lugyis it was: and one of the other wite 
a mistake, ‘namely, that. the person's messes who have been examined by the 
memory may play false. It is quite clear that defendants make any suggestion that they 
1f a person has only seen a copy of a docuw - told Sheik, Moideen: to utter the word 
ment, there are two chances altogether,- “talak” three times or heard him utter 
and, .therefore, the evidence given byhim it. I must then hold that a divorce. by 
would be of a different category to the’ pronouncement of three talaks has not been 
Secondary evidence allowed by law, anda proved. | | -: 
person who hasseen a copy of a document; » The question then arises whether the 
is-notentitled-to give secondary evidence statement made by Sheik Moideen with 
of the contents of the original. Sés Kandya- regard.to the contents of the document, 
lal v. Pyarabai (2). mE which he is said to have signed at the time, 

Again a person who heard a document would constitute a divorce. 
read out and then: gives an account ofits | Ameer Alion page 545 of his work on 
contents might make a mistake himself or -Muhammadan Law states that Sunnis, for 
the person redding it.out to him might the purpose of effecting' a divorce, also 
have made a mistake. Again wê get allow the use of an infinite number of 
secondary evidence one degree lower than formule.- All that the’ law reduires'is to 
that described by s. 63: ‘ see that the words of divorce pronounced 

l'or these reasons I hold that merely by a husband could show’ a clear intention 
because the witnesses. produced: by the on his part to ‘dissolve the contract of 
defendants say that they-saw the document, "marriage, anda Madras case of Asha Bibi 
this does . not entitle -them to give an V. Kadir Ibrahim Rowthhev (3) is to the 
account’ of its contents, which is obviously ^ same effect. = 
derived from another.source than seeing it. In the’ present case I am unable to see 

Two of the witnesses cited by the defend- how it can be heldthat Sheik Moideen was 
ants are Burrüese witnesses, and they: intending to divorce his wife by the 
were unable to read the document which words which “he used in the presence of 
was in Tamil. They say that-Sheik Moi- the witnesses. His object at the time was, 
deen explained its- contents to them; but it if the statements of the witnesses can be 
would seem: that he also was unable to taken at their face value, to effectuate a 
‘yead it,-for he was illiterate, only being divorce by a written document. He had 
able to sign hi$ name. These Burmese wit- no intention whatsoever of effecting an 
nesses- are patently useless. P" oral divorce on the spot in her absence. 
“The others are Tamil speaking; butnone Such a divorce would have been quite 
of them allege” that he has read the docu- unnecessary and superfluous in view of the 
men. | talaknama which he had written at the 
-ly therefore, hold that there is no.admis- time. The words he used or is said to 
sible evidence of the. contents of this docu: have used to the witnesses were simply ex- 
ment alleged to have a talaknama or planatory of that wr iting and were not 
Writen- divorce, and,.therefore, I’hold that intended by him in any way to effect the 
the written divorce has not been proved: divorce. It'is true. he had the intention 
i We then fall back on the question of of divorcing his wife, but no intention of 
whether an oral divorce has been proved: divorcing. her by word of mouth at the 

Two of the witnesses, Manika Meera and time, and in consequence the words which 
Mada. Sar, state that Sheik Moideen pro- he uttered did: not effect the oral divorce. 
nounced threetalaks- -The restofthe wit-  ..Forthesereasons I come to the conclu- 
tiesses with: regard to this divorce-make sion that, at the time Sheik Moideen died, 
no such allegation. I note that Manika »he had not divorced the plaintiff, Kalen- 
Meera was apparently silent on this point -ther Ammal. It is impossible to pass 
until. a very léading question. was put "orders in, the case, because the issue with 
to him. im examiination-in-chief. Mada regard to thé statuspf Ma Mi end Maho- 
Sar, on tlie other hand, says that Sheik ,med Esoef has not been decided : nor had 

T: Brl89'atp.144; 7 Ind: Jur: 314; 4 Ind. Dec. n @ 1j Cas, 730; 83 M. 22; 6M. L, T. 205; 20 M, 
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any conelusion -béen ‘come to as: tothe 
extent or value of the estate. °°. . os 
. “I would set aside the: decree of. the 

lower Court dismissing the plaintiffs suit, 


and remand the case for disposal on. its - 


merits. When the District Court --deals 
with the case now it should come to a find- 
ing -on every one -of the issues already 
framed in order that, if any further appeal 
. is filed, the Appellate Court may be in a’ 
position to 


ther delay. 


' Costs of the appeal to be costs 
case as ultimately decided. 


a zE. 


in this 


Decree set asides. 
Case remanded. 
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:  _PATNA HIGH COURT. . 
APPEAL FROM ORIGINAL Decree No, $0 
UE. . or 1922. 

: | June 12, 1924. 

v Present:—Jdustice Bir Jwala Prasad, Kr., 

z + and’ Mr; Justice Kulwant Sahay: | 

(RUDRA. DAS CHAKRAVARTI rBROUGH 

HIS MOTHER Srimati HEMANGINIDEBYA 

| “AND” ANOTHER—PLAINTIFFS—APPELLANTS 


Panak dt dk | versus , TE 
c| Kumar KAMAKHYA NARAYAN 
5 “SINGH, MINOR, THROUGH MR. A. M. 
2°! WALTER, Manacer, RAMGARH `. 
© WARDS.ESTATE-—DzrFENDANT— ..- 
SI o0 0. ..,, RESPONDENT. - ^ 5c o. 
; Bengal Court: of Wards Act (IX .of:1879), s.?0, 
gules framed under, r. ló—Lease by Court of Wards 
;—Üommissioner, power of-—Terms, settled subject to 
sanction of Board of. Revenue —Contract, whether com- 
‘plete—Date of- commencement of lease, absence of, 
‘effect _of--Spectjic performance—Agreement to grant 
prospecting license, , whether can ‘be enforced—Agree- 
ment to lease, whether’ can be enforced after expiry 
of term—Court of Wards, powers of, construction of~- 
‘Court of -Wards, whether can entér into executory 
contract. ^ — « E E | E 
; A power given to the Commissioner under r, 15 of 
the rules framed by the Court of Wards under s. 70 
‘of the Bengal Court of Wards Act to sanction, leases 
is a power which may or may not be exercised by 
him. He may, if he chooses, sanction the grant of 
license and lease without reference to the Board: but 


wo 


nothing in law to compel him to do so, [p. 189, col. 2.] * 
“When it is-affirmatively established that .a trans- 
action "itsglf' in .all its . essential * particulars 
has obfejned. the sanction’ of: the Commisstoner, 
‘and “when it is yequisite that the -transaction be 
Jcaitied into, effect by the preparation .of. the. appro- 

riate deeds, a challenge merely on’ the ground that 
the document altimately prepared had not been sube 


E 
xA! $- 


D 
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pass final orders, without far- ' 


‘if he: does not choose to exercise that power, there is ` 


. [841 O. 1024] 


mitted for sanction cannot bé sustained. Tn adminis. 
trative and departmental action it must necessarily be. 
the case that formal. details may héve to be” entered: 
upon in order to carry into practical effect, and -put 
into legal shape, the arrangement to which sanction. . 
was adhibited. [p: 191, col. 2.] Y: 2c 

Where the terms of a lease are settled between the, 


' parties subject to the sanction of the Commissioner 


and the Board of Revenue on behalf of the Court of 
Wards, whois the proposed lessor, there is no con= 
cluded contract between the parties till the requisite 


» E 


‘sanction has been obtained. [p. 192, col. 1.] 


The date of the conimencement of a lease is a material 
term in contract for the grant of the lease and if this 
does not appear in the contraot either by express terms’ 
2 p inference, the contract is incomplete. [p. , 193; 
€i. 2.) - t X E Pa EM 
À prospecting license is only ancillary to the mining. 
lease, it is merely a contract: fo. execute the lease if 
and when the“ lessee.requires it to be executed.. A 
mere agreement,’ therefore, to grant a prospecting: 
license is not a contract which is enforceable in law, 
because the law does not recognise a contract to enter . 
into a contract. [p. 194, col. 1. tn 
Von Hatefeldt Wildenburg. v. Alexander, (1912) 1 ` 
Ch. 284; 8I L. J. Ch 184; 105 L. T. 434, Hukum Chand 
v. Raja Ran Bahadur Singh, 53 Ind. Cas; 833; 4 P. L. 
J. 530 at p. 605; (1919) Pat. 305, relied on. UA 
The Court of Wards is a creature of Statute and can, 
have only such powers as are expressly. or impliedly 
vested in it by the Act to which it owes its existence. 
[p. 195,001. 2] . <2., : 2 du 
. Where power is conferred upon any:individual or 
statutory body by an Act of Legislature such powers 
must be confined strictly.to the limits imposed by the ^ 
Statute: [ibid] `` > ; 


.. ‘Lhe Coury of Wards has power under the Statute 


creating it to enter into an executory contract. [ibid.] 


- "The pówers conferred upon a Court of Wards must 
"be reasonably ‘construed so asto enable it to effed; 
tively manage. the estate under its charge. (p. 196, 


All suite against a Court of Wards must be brought 
against'thé manáger who represents the Court .of 
Wards and the mere fact that the Board of, Revenue 
has, on appeal by the plaintiff, refused , to order the 
manager to'execute a lease will not prevent the Court 
from -decreeing specific performance of the contract 
as against the manager if it is otherwise satisfied 
re aa performance should be decreed. '[p.'198, 
. Specific performance of a contract to grant a lease 
cannot be decreed after the term for which the 
lease was to be granted has expired. [p. 198, col: 1.] 
Case-law referred to. — — i < , 
Appeal from à dacision of the Additional 
Subordinate Judge, Hazaribagh, dated: the 
29th December 1921. , l l 
. Messrs. B. Chakravarty and. Harihar 
Prasad Singh, for the Appellants. .'. ... 
.Mr. L. P. Pugh, and the Government 
- Advocate, for the Respondent. | ote 
7 *{JUDGMENT.- — >; 
; Kulwant Sahay, J.—This is. an 
appeal against the decree dated: the 29th . 
“December 1921 of the Additional Subordi- 
-nate Judge of Hazaribagh. .. The appeal 
ds on behalf of the legal representatives: of 
f . 5 


E 1 * 


Sad 


- 
ee 
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the original plaintiff, Kalachand Chakra- 
varti, who died during the pendency of the 
suit in the Court below. The suit was for 


specific performance of a contract alleged. 
to have been entered into with the plaintiff,’ 
Kalachand Chakravarti, by the Court of. 


Wards who was and still is in charge of 
the estate of the minor defendant, Rajkumar 
Lachmi Narain Singh, the proprietor of the 
Ramagarh Estate in the District of Hazari- 
‘bagh. . The alleged contract sought to be 


enforced was to grant a prospecting license . 


to the plaintiff in respect of fourteen 
villages situate within the thanas Nawadih 
and Gumia within the defendant's estate 
for the purposes of prospecting and search- 
ing coal with the ultimate object of taking 
a mining lease of such portions of the 
villages as the plaintiff would think’ proper 
after pospecting. The principal point rais- 
ed by the defendant in the written statement 
was that there was no completed contract 
between the parties, and that the contract at 
best was & mere executory contract and not 
an executed-contract of which specific per- 
formance con be enforced. Various other 
. points were also raised in Bar of the suit 

which will appear from the issues settled 
in the case. The learned Subordinate 
Judge has found all the material issues, 
except a few minor points, in favour of the 
defendant, and has dismissed the suit. The 
present appeal has been preferred by the 
legal representatives of the original plaintiff, 
Kalachand Chakravarti, and the points 


raised by thé parties in this appeal are the’ 


same as those raised in the Court below. : 
The facts leading to the present suit are 
` not seriously in dispute and may be shortly 
~ stated. The minor defendant, as I have 
already stated, is the proprietor of the Ram- 
garh Estate in the District of Hazaribagh 
. which is under the management of the 
Court of Wards. In the year 1916, one 
Mr. D. W. O. McGregor. was the Manager 
of the Ramgarh Estate under the Court of 
' Wards. The original plaintiff, Kalachand 
Chakravarti, was a proprietor of coal lands 
and was anxious to take mining lease of 
coallànds in the Ramgarh Estate. On the 
19th December 1916 he filed a petition 
before the said manager wherein he stated 
that he was desirous’ of carrying on coal 
business in the District of Hazaribagh 
under the: Ramgarh Estate, and that in 
contemplation of the same he had already 


applied to the Deputy.. Commissioner. for 
-pho nécesssry -certificate -of . approval pers 
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mitting him to take settlement of mines in 
this Province. He prayed that certain 
villages (seven in nuinber) set out in the 
petition which were outside the area grant- 
ed to the Ramgarh Bakharo Company and 
to "Bird and ‘Co, may be settled with 
him on such terms and conditions as 
might be convenient both to the estate 
and to the petitioner. He expressed his 
readiness to deposit the requisite amount of 
salami for granting the prospecting license 
which would ultimately go towards part 
payment of the full salami money at the 
time of actual settlement, and he asked for 
information as regards the amount of 
money which it was necessary for him to 
deposit for the grant of the prospecting 
license, and also the date. within which 
such deposit was to be made. Kalachand 
was apparently informed that he would 
have to deposit a sum of Rs. 2,000 as a 
preliminary deposit, and it appears from 
the challan (Ex. 4) that a sum of Rs. 2,000 : 
was actually deposited on the 22nd Decem- 


. ber 1916, and ihe manager's ‘acknowledg- 
"ment of 


receipt (Ex. 3) dated the 
22nd December 1916 also shows the 
fact of the deposit on that date. On the 
19th January 1917 Babu Bhudeb Chandra 
Sarkar, as Pleader for Kalaehand Chak- 
ravarti, made a formal application on a 
printed form to the manager for the grant 
of the prospecting license giving the 
names of six villages, all in thana Nawa- 
dih some of which were different érom 
those contained in the previous ap- 
plication of the 19th December 1916 ; and 
it was stated that this petition might be 


:deemed as supplementary to the petition 


filed on the 19th December. Later on, the 
22nd January 1917, a fresh application was 
made by Kalachand for grant of prospect- 
ing license for coal over ten villages in 
thana Nawadih. and eight villages in 
thana Gumia . making a total of eighteen 
villages comprising an area of 7,85007 
acres. It was stated that this application, 
which was also on a printed form, might 
be treated as in continuation of the first . 
application. dated the.19th December 1916. 
It appears that no action was taken upon 
the three applications made by Kala- 
chand, or in any event. no intimation was 
given to Kalachand of what ,steps were 
being taken on thos$ applications, and con- 
sequémily .on the 2nd February 1917 Bhu- 
deb ChandraSarkar, Kalachand's Pleader, 


. presented another application before the; 


. 
d 


* 


manager statéd that he. was unable to 
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manager, where in the manager wasasked license of the villages . applied for- with | 
io take up the matter at once and.to fix the exception of one village BPoojdhacon- . 
the salami which Kalachand had to.pay. tained. in the petition of 22nd January 
It was pointed out that having regard to .1917 for which. another village, was to -be 
the state of the market it was. desirable ^ substituted. Kalachand apparently agreed 
that the matter should be expeditiotsly , to the rental proposed .by. the- manager 
finished both for the benefit of the estate and on the 14th April 1917 he wrote a letter 
aswell as for the applicant... It.&ppears. (Ex. H). wherein after expressing bis 


from a note in the ‘margin of this peti- 
tion of the 2nd February 1917 that a re- 
ply was ordered to be given to the effect 


thanks for reducing. the rental to Re. 1-8 
per bigha he asked for a copy of-the 
terms of indenture for prospecting lease 


.plieation could be: given. . 


that the matter was under consideration. at an early date, so that he. might be in 
and that until all points had: been con-' a position to consider.the terms,.and he 
sidered and settled no „definite reply on also. wanted to know the date by which - 
any question ir .connection with the ap-. he should deposit the rental. The next 
After. certain | document that we have got on the re- 
further correspondence to which it is not cord in- point of time is a note sent by. 
necessary to refer in detail, we come to the manager to the Deputy Commissioner: 
a petition filed by Kalachand on the 27th dated the, 5th May 1917 wherein he in- 
February which is not on the record, but -formed the. Deputy Commissioner. about 
the reply thereto dated the 3rd of..March the application .of Kalachand Chakravarti 
1917 is on the record, and im this the for the prospecting license. and , the. 
terms as settled between him and Kala- 
follow the intention as -expressed in the, chand...In this note he gave a list of'the 
said petition of the 27th February, and -villages for which . application. had - been 
he stated that in the event. of either a made by Kalachand for- the . prospecting 
lease or license being granted the salami: license and it consisted. of eight. villages . 
or rental will have to be paid in advance. in thana Nawadih. and six villages im. 
lt is important.to bear in mind this con- thana Gumia, comprising a total area of: 
dition of .payment in advance insisted 12,619°64 acres or 37,858 92 standard bighas, 
upon by the. manager as the plaintiff sub- The rent. fixed .for.this. area as stated 


sequently wanted to vary this term as will 


appear from .subsequent correspondence; 
and his argument is that under the con- 
tract the whole sum was ‘not payable. in 
advance. . Further negotiations appear to 
have beei. carried on between the mana- 


in this note was Re. 1-8 per standard bigha 
for two, years for which the license -was. - 


proposed to be given. The manager stated 


in this note that ` Kalachand. Chakra- 
varti had come over for the purpose of 
the prospecting license only. and -wanted 


advance the prospecting rent according to 


down in, para. 30 (ii) of the Mining Rules 


ger. and -Kalachand and -we find that on-the : to know definitely whether-his offer-was to 


Ist of March 1917 a letter (Ex. Ñ) -was  beacceptedor not. The question which the 
sent: by, Kalachand to the manager where- manager referred for decision. to. the Deputy 
in hé expressed his willingness to pay. in Commissioner was as regards the term of 
the draft lease. ' It appears that a draft . 
the rates. settled by- Messrs. ‘Anderson. lease to be executed in the event of the - 
Wright or* Bird and Co, in, respect of -licenses agreeing. to take lease of any lands ^ 
similar . leases granted by the estate to : after prospecting.is usually attached . to 
them, or in accordance, with the rates laid prospecting license, ahd,the-manager could 
du not come.to.any-cogclusion.as regards the - 
framed by the Government, and.on the. period for which the lease. was to- be grants 


- 5th of April : 1917. we find a.letter -sent ed, in case the licensee desired to take the ` 


.'Ous conversations regafdirg the-reptal; etc. ät wdáriance between 
`- he-was willing fo fix a rental of Re. 1-8:.. Cliakravartiand myself is in connection 


‘by the manager to Babu Bhudeb Chandra lease, and as. thexdraft.lease had fo be 


Sarkar in which a reference is made to annexed..to the prospecting license -the’ 
the application dated the 22nd January period of the lease. had. to be stated in, 
1917, referred to above, wherein the mana-, such, draft and the manager stated- in, 
ger. states that as the result of the vari- para.. br. 9f his; note, the only point; 
Babu’ Kalachand; 
per bigha subject to the ‘confirmation: of -with;the..term: of the draft lease, of lands: . 
higher: auithonitiés, as. rent for prospecting. that: may “be: taken in” lease: during. the: ; 


\ 
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to the prospecting license.” - Reference 
was made in'para. 7 of the note ‘to-.other 
draft leases attached ‘to prospecting licens- 
es. given fo other persons, ‘especially: to 


the Bokharo Ramgarh Co.,-wherein the 


term was for;999 years. "The manager 
stated that Kalachand Chakravarti wanted. 
the period: to be entered in the: draft lease 
to be far 30 years with option of renewal 
for successive periods of 30 years -up to 
930 years, and he. asked the Dephty Com- 
missioner to settle this point.. On this 
note.ave. find a marginal note by the 
Deputy Commissioner to- the effect that he 
thought 30 years with an option of - another 
30 years as ample; but that he, should 
not recommend any proposal, of the -kind 
until the questionas regards the “red 


.line ".was :definitely ‘settled. The “red 


line” referred to inthis“ marginal note is 


-the .line:within which license or leases had 


already . been granted’ to other persons in 
the Ramgarh : Estate, 
Commissioner wanted definitely. to know 
as to.whether the area ~proposed to be 
taken by Kalachand “was : outside the 


area granted to those licenses. The mana-' 
ger senta. reply ‘to this marginal note to 


the effect that the villagas asked for by 
Kalachand did nót touch the “red line" 
anl that the Ramgarh Bokharo Co. to 


whom ths previous license had been grant-. 


éd, had.accepted the -proposal that the 
field asfaras they were concerned, should 
be within. and include villagas touched by 
the “red line."-"Then he referred to certain 


. eireumstanées ‘in order to come to a con- 


. clusion ‘as regards- thé «period for which 


- mitted. for ‘the Board's. sanction.” 


the lease should be granted, and asked the 
eputy Commissioner’s opinion on the 
point, Tothis note.the Deputy Commis- 


sioner gave a reply to thé following effect: 


“Manager, if you are satisfied as to the 
status of Babu Kalachand Chakravarti, I 
think definite propósals should ee sub- 
n ‘ac- 
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para. 2 of this letter the manager stated 
that along with the próspecting license 
it was customary .to attach a draft form 
Of. lease to be executed for.any aréa 
' the licensee wished to take a coal mining 
lease of, during the period of is prospect- 
ing license, in this instance the craft, lease 
would follow the lines sanctioned in’ Bokharo 
Ramgarh and Karanpüra with one excep- 
tion which has to, be decided, viz., the period 
of the lease. "Then he-referred .to the fact 
that in the Bokharo Ramgarh and Karan- 
pura leases the period was for 999 years. 
In the case of 'Karmatand, negotiation for 
a lease of 600 bighas was going on in which 
.the term of the draft lease was 30 years 
with the option of,renewal fora further 30 
years, and he asked the Deputy Commis- 
sioner to settle the period of the lease. It 
will be noticed that the terms of the pro- 
posed prospecting license agreed to between 
‘the manager and Kalachand had been 
settled and were not dependant upon the 
terms of the license. granted to Bokhrao 
Ramgarh Co, and the terms of the proposed 
draft lease only were to be on the lines 
‘sanctioned “in Bokharo Ramgarh and 
Karanputa leases, ‘Th: Deputy Commis- 
sioner forwarded this letter of the manager 
to the Commissioner of Chota Nagpur with 
his letter dated the 26th May 1917 (Ex. 7). 
He recommended the proposal for accept- 
ance and he stated that the only question 
on which he was doubtful was the period 
for waien the draft lease should be drawn 
up and he asked the Commissioner to 
optiin the orders ofthe Board of Revenue 
03 this point, viz, the period of the lease. 
The Commissioner of Chota Nagpur s»nt a 
letter to the Secretary to the Board of 
Revenue. dated the 10th of June 1917 (Ex. 
8) wherein it was stated that the terms 
arrived at between the manager and the 
applicant Kalachand as. regards the pro- 
specting license were that the license for 
the villages in question be .granted for a 
period of two years and that the rent pav-. 


cordance with this note of the Deputy? able during the prospecting period should 


Commissioner the manager sent an official 
lettef to him dated the ‘18th May 1917 
(Ex: 32) wherein- he 'set' out the terms 
arrived at between"Kalachand.and himself, 


namely, (1) that a prospecting license over 


the .villazes-in question’ be grantedefor a 


-period of:two years, and (2) the prospect- 
ing rental for the two years’ ‘period’ of 
the license to be ‘Re. 1-8 per standard 
. bigha (approximately “Rs. 


56,787-0-0). In 


b» Re. 1-8 per standard bigha. A reference 
is then made to the usual practice to submit 
along with thé prospecting license a draft 
form of lease to be executed heréafter in 
case the licénsee wishes to take the mining 
lease of any portion of the area to be cover- 
ed by the proposed prospecting license, 
Reference is also made to the previous ° 
licenses: and the Conimissioner states’ in 
para. 3 of his letter tliat the only ques- 
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don on which ‘a doubt was felt was’ aa 
regards the period for which the draft 
lease should ‘he drawn up. .In para; 4 
of his letter the learned Commissioner 
states as follows: “As far as I can judge 
, I see no objebtion to the grant of the pro- 
specting license on the terms proposed.” 
He, therefore, apparently accepted the terms 
settled by the. manager on. the question 
of the prospecting license ; but' as regards 
“the mining lease he referred to the Board 
for opinion as to the period for which the 
. lease should be-granted, his own recommen- 
dation being that the léase should. be for 
99 years. The Secretary to the Board of 


Revenue sent a reply to this letter to the. 


Commissioner on the 16th,July 1917 (Ex. 9) 
wherein he stated that the Hon'ble Member 
of the Board considered that in the present 
case it would be sufficient if a lease is 
granted for60 years which was equal to the 
maximum term allowed by Government 
foran original lease and its renewal  A- 
copy of this letter was forwarded by the 
Commissioner to the Deputy Commissioner 
with his memo. dated the 30th July 1917 with 
a request for a draft prospecting ‘license and 
a draft agreement fora mining lease being 
sent to him. On réceipt of this memo. with 
a copy of the letter of the Secretary to the 
Board ‘of Revenue,. the manager wrote a 
letter to Kalachand Chakravarti on the 
10th of August 1917 (Ex. 10) informing him 
that the Board of Revenue .had fixed the 
period of the lease a draft of which will be 
appended to the proposed license to be 
for 60 years. In- this letter the manager 
Btated that the whole proposal was submitted 
tothe Board of Revenue for sanction and that 
the Board had fixed the period ofthe lease, 
to be 60 years. Nothing, however, seems to 
have been done for sometime after the receipt 
of this letter by Kalachand, but on the 14th 
September 1917 we have got a telegram 
(Ex. 1) sent by Kalachand .to the manager 
informing him that he would be coming to 
Hazaribagh on Friday. This telegram was 
apparently sent in reply to the managei's 
letter asking him to come and do the 
needful. Onthe 22nd September EA 
telegram was sent by: Kalachand . 

the manager informing him that he will 


start as soon as cholera epidemic subsided | 


and settle everything with him. The 
cholera . epidemic referged ‘to in the tele- 
gram was an epidemic then prevailing 
in Hazaribagh as we find from the evidence 
in the case, : Further correspondence ap- 
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pears io have passed between the parties - 
and Kalachand apparently failed to see 
the manager and to settle the matter, and 
on the llth October 1917 the manager 
sent a letter (Ex. K} to Kalachand request- 
ing him to come before the 18th idem 
failing which he was informed that other 
applicati ions will beconsidered. It appears 
that Kalachand appeared before the 
manager on the 14th or 15th of October 1917 
and submitted before him a letter dated 
the 14th October 1917 (Ex. 11) wherein 
he asked the manager to give him the 
terms of the prospecting license and of 
the mining lease as he stated that he-was 
willing to take a lease at once for 350 
bighas in Chandrapura and 250 bighas in 
Raterri. In para. 3 of this letter 
Kalachand stated. that the period of the 
mining lease was insufficient; he apparent- 
ly referred to the period of 60 years fixed 
by the Board of Revenue and he prayed 
that the manager might be pleased to re- 
commend’ for the extension of the period 
to 99 years or in case of the period being 60 
years, option of renenwal might be allowed 
to him, and in conclusion he prayed that 
early steps might be taken toexpedite the 
matter. In this letter we find a note of 
the manager wherein it is stated that 
Kalachand was. prepared to accept the 
Board's decision as regards the period 
of the lease but begged that the matter 

might be reconsidered and the terms sug- 
gested by the manager and the Commis- 
sioner, namely, 99 years, might be ‘granted! 


"There is another note of the maneger on 


the same letter which shows that the ori- 
ginal counterpart of the prospecting license 
granted by the' estate to the Ramgarh 
Bokharo Co., was sent to Kalachand and he 
and his Pleader read the same and that 
-Kalachand came to the manager and saw. 
him on the. 15th and told him that he was 
satisfied with the terms ofthe lease and 
license but wanted 8 days’ time to show 
them to his.partners and that within the - 
next 10 days he would come and definitely. 
settle the matter. It appears that the 
period of 8 days and 10 days referred to fn the 
note ofthe manager expired and Kalachand 
did not turn up. On the lst of November 
1917, however, Kalachand sent a telegram 
to the manager to the following effect: 
“My son suffering seriously coming soon,’ 


This telegram (Ex. L) was sent on “the Ist B 


of November, and it appears from the evi- 
dence that the son died, on the Sth 
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‘November. At this-.time, Mr. McGregor, 
who was :the,manager of the .Hamgarh 
Estate, and. with whom the negotiations 
had been going on so.far retired from 
Service and Mr, Walter, the present manager, 
"was &ppointed-in his place. There was, 
however, a gap between.the retirement of 
Mr. ‘McGregor and the taking over charge 
by Mr. Walter, and, on the 2nd November 
1917 we find that one Babu Jainarain was 
acting as manager and the telegram (Ex.L) 
appears to have: been-received when Babu 
Jainarüin was so acting. We find a note 


on this telegram, over the signature of Jai- 


narain to the effect “Head clerk put up on 
JOth November 1917 
meanwhile.” Then on the 10th.of Novem- 
“ber 1917: we find a note on this telegram 
signed by Mr. Walter which runs thus: 
““ Applicant has not appeared. He is 
-ordered to file a petition at once according 
to the Board's terms as it appears that 


this: has not been.done. A week's time 


from the receipt ofthis. order be given." 
In accordance with this note of Mr.Walter 
a formal letter was sent to Kalachand on 
the 10th November: 1917 (Ex. 12) telling 
him that on going through the file it was 
ifound that he had not till then definitely 
‘agreed to the -terms offered by the Board, 
And this must be done within one week 
from the receipt of the letter if Kalachand 
wished.to take settlement of the villages. 
-On receipt of this letter Kalachand appear- 
‘ed ‘before the manager on the 19th of 
“November 1917, and accordingly we find a 
note by Mr. Walter on this letter, (Ex. 12) 
to the. effect | that . Kalachánd appeared 
before him with. his Pleader and asked 
for time to consider.his verbal proposal 
to take up a portion only of the area. The 
‘manager disallowed. this proposal but 
granted him time'till the 21st of Novem- 
"ber to definitely state what he intended 
doing. This, as I have. said, took place 
-on the 19th: of November and ón the 20th 
-November a letter was written by Kala- 
chand to the managef which has been 
marked as Ex. 13 and which is of very 


-great*importance in the present case. This’ 


letter runs as follows:— 
E “Bir, " | 
= With reference to your letter: No, 1042, . 
: ur en A. D.,.dated the-]0th November 
d * bs 4 i NS ° f 

1 beg to state that I accept the terms and 
area approved by the. Board of. Revenue. 
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"Therefore, -I: pray - that” draft deed and 
agreement of the coal area applied for 


might be prepared by the estate, a copy of 
which should be given to mein order that & 


may be able’ to. have it examined by the 


attorneys and Pleaders, . 


With reference to the period of mining 


lease your predecessor-in-office assured me 


that he would write to the Board of Revenue 
for kindly giving mean option of re- 
newal for another 60 years to which 
effect he has left a note in considera- 
tion of the fact that it will take a long 


‘time to develope the mines by bring- 


ing. machinery, etc. for the period of 60 
years without the option of renewal is in- 


sufficient for the purpose.. So I pray that 


your honour may be pleased to send a re- 
commendátion of another.60 years. An 


early reply is solicited.” . 


The words." and area" in the Ist para. 


of this letter after the: words “TI accept 


the ;terms", are. written in red ink 
above the line and it is stated on behalf 


of the-plaintiffappellant that these words 


were added subsequently at the express 


-désire of the -manager in order to make 


the correspondence complete and legal. It 
is further stated that the manager was not 
satisfied with this letter and he made 
Kalachand.write & note at the end of this 
letter which. runs thus: "In order to 
make the above statenient perfectly clear I 
beg. to ‘state that I accept the terms ap- 


proved’ by the -Board and .also the area 
-of 12,619°64 acres mentionedin the managfr's 
memo. dated. the 5th May 1917." This 
. postscript is alsoin red ink. There can be 


no doubt.that this was added to the letter 
at the suggestion of the manager. At the 
end of this letter Mr. Walter wrote the 
following order: “Office to draw up a pro- 
visional draft prospecting license and 


mining lease and to supply the same to appli- 


cant." The word “provisional” in this order 
is: written above the line and appears to 
be in a-<differentipen, and it has been 
suggested by the leárned Counsel for the 
appellant that this word has been subse- 
quently inserted, for the purposes of the 


present suit. The case of the appellant 
is that :the contract was complete on this 
` date, 


namely, the 20th November 1917 
when Kalachand accepted the terms sance 


‘tioned by the Board pf Revenue and specific 


perfomance is sought of this contract. 


.On behalf of, the defendarit it is argued that 
the contrgét was not:complete.on this. date 


® 
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as further negotiations. went on between 
the parties and the terms were subsequent- 
"ly altered. This leads us to -examine the 
‘further steps taken by the parties in the 
matter of this.contract. = 

It will be remembered diat the terms 
Agreed to between the parties. as regards 
the prospecting license were complete in 
themselves and were ‘not dependant upon 
-the terms granted by the defendant's -estate 
to the Ramgarh Bokharo Co. It-was only 
the draft lease which was to bein terms 
‘of the draft annexed to the prospecting 
Jicense of Ramgarh Bokharo Co., the only 
difference being, i that the périod for which 
the lease was to be granted" was under 
orders of the Board fixed to be 60 years 
instead of 999 es fixed in the draft lease 
‘of. the Ramgarh Bokharo Co. From -the 
correspondence set out above it is clear 
that as regards the terms of the license 
ihe manager, the Deputy Commissioner 
and Commissioner were all agreed; the 
terms were those set out in'.paras. l 
and 2 of the manager's letter of ‘the 18th 
May 1917. When-the matter went before 
the Board of Revenue the only. point con- 
sidered by the Beard -was as regards the 
‘period of the lease and the Board decided 
that the lease should be ‘for a périod of 60 
years. - Therefore, the. terms.so far agreed 
between the ‘parties, namely, Kalachand 
` on the one side and the: Gourt: of: Wards 
"on the other, were that: a: prospecting 
license should be “granted for a period.of 
“tw, years in respect of the fourteen vil- 
Jages set out’ in the manager's note dated 
the 5th May 1917, to the Deputy Commis- 
‘sioner which formsian -annexure to the 
Jétter, Ex.. 32, the area comprised in hose 
fourteen villages . being a proximately 
“37 ,858'°92 bighas. and the. rental fixed for 
the said period .of two years. being at 
‘the rate of ‘Re. 1-8 per. bigha which approxi- 
‘mately. comes to. Rs. 56,707 and that a 
‘draft lease. in terms’ of the.lease to the 
‘Ramgarh Bokharo Co. was .to-be-annexed 
+o the license, the only difference being 
that the period of the lease was to be for 
- 360 years. The further steps ‘taken after 
‘the 20th. November 1917 were as. follows: 
On the 21st December 1917 the manager 
"went a letter, (Ex. 14) to Babu Kalipado 
Sarkar, Pleader for Kalachand Chakravarti. 
“With this letter he ¿sent two. drafts -of 
the prospecting license ande mining 
"lease for approval; they are Exs.. 22 and 23 


— 


qn.the case but have not been printed in 


~ 
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the paper-book. In: pará. 2-of ‘this letter 
the manager wrote as-follews:  * Please 
note that ‘the above draft is sent to you 
in anticipation of sanction of the higher - 


‘authorities and is subject to any correc- 


tion or alteration which they may make." 

He further stated that to facilitate matters, 
Kalachand Chakravarty should be wired 
to come to Hazaribagh and complete the 
business by the 24th idem.and to consider 
the matter.as urgent. The draft that was 
sent to Kalipado Sarkar along with ‘the 
Jetter, Ex. 14, was not im accordance with 


the lease of the Ramgarh “Bokharo Co. 


‘What happened after the receipt of this 
letter by ~Babu Kalipado is narrated by 
him in. his deposition in this case. ‘He 


‘states in his examination-in-chief as follows: 


“On ‘the day. following 21st December Du 
on which date I got this letter (Ex. 14) I 

saw Mr. Walter and perhaps -Bhudeb was 
with me  (Bhudeb is Babu "Bhudeb 


Chandra Sarkar the junior Pleader who was 


acting with Babu Kalipado Sarkar -and ‘is 


‘plaintiff's witness No. 1 in the present case). 


I had with me & petition at the time to be 
submitted. to Mr, Walter which 1 have pro- 


‘duced “being required by summons’ from 
‘here to do so (produces the petition dated 


the 22nd December 31917). Mr. Walter 
returned the petition to me assuring me. 
that he was getting the drafts prepared in 


accordance with the terms approved by the 
Board and he assured me-of this after see- 


ing the orders shown. by me. Mr. Walter 


did. not. object about the drafts being pre- 


pared on terms similar to those of the 
‘Bokharo Ramgarh .and .Karanpura: lease, 
with ‘one exception, as to the period of the 
lease. In returning the petition: he said . 
that it was unnecessary to file as the drafts , 
would be prepared as desired.” ‘So, from . 
the evidence:of Babu Kalipado Sarkar it 


&ppears-that on receipt, of the draft which” 


was notin accordance’ with what had been 


agreed to between the parties, Babu Kali- 


pado saw Mr. Walter on ‘the 22nd Decem- 
ber: and pointed oft tó him that the draft 
was notin accordance with the agreement 
come to:between the parties. “He had with 


him a petition ready to -be filed before the 


manager, but the: manager returned it say- 
ing that he would have a fresh draft prepar- 
ed. apd that it was not necessary to‘ile the . 
That petition has, however, been 
produced by Babu Kalipada ‘Sarkar in the 


present case and is marked as Ex. 30. 


Five days later:on the 27th December 1917, 


- oe 


[84 T, 0. 19241. 


with a covering letter 


À which is marked 
Ex. 14 (a) ànd runs thus : ' 


"In continuation of our conversation on - 


22nd intstant at which you brought to my 


notice Mr. MeGregor's letter to the Deputy - 
‘Commissioner, No 243, dated the 18th -May - 
1917, that draft deed of the prospecting and ` 


"mining agreements should follow .the lines 
- of the Bokharo and Ramgarh terms, I have 


. the honour to forward the draft deeds: 
: embodying the proposed terms and request : 


~ that they may bé scrutinised by you and 


returned to me at any early date."' It ‘ 


may be mentioned here that the original 


. -of this document (Ex. 14 a) is not found 
on the records -of-this appeal; it has been- 


mislaid somewhere. 'The learned . Counsel 
on: both sides agreed that Ex. 14 (a) was 


the letter sent by Mr. Walter on the ‘27th : 
December 1917,'and Mr. Pugh who appear- - 
ed for the defendant produced a .copy.of ~ 
that letter which, with the-consent of both, 


sides, was placed on the record as Ex. 14 


(ajan the case. ‘The draft leases sent along" 


. with the letter, Ex. 14 (a), are Exs. P and 
. PL ‘From this letter, Ex. 14 (a), it appears 


.that Mr. Walter was .under the impression - 
that the.deed of prospecting license was ' 
-als to beon the lines of the deed granted 
“to the" Bokharo and-Ramgarh Oo. This.- 
‘ appears to bed wrong impression formed . 


by him -on looking into the previous cor- 
"respondenoee.: However, ‘ it (appears that 


. Babu Kalipado Sarkar was notat Hazari- ` 


' bagh- when this letter (Ex. 14 a) was sent 
and he had been to Caleutta' on account of 
the X'mas' holidays. On his return. to 
' Hazaribagh he. wrote a letter to the manager 
on the 31st. December 1917 (Ex.-15), in 
which he stated that on. his return to 
‘Hazaribagh he-had gone.through the drafts 
received in his*ebsence and she found that 
cértain modifications were to be made and 


certain. Omissions to- be inserted, and he, 
annexed thereto his,.notes :pointing out 


the modifications and the omissions referred 


to in the. letter. One of ‘the modifica-' 


`- -tiofs suggested by him "was, that out of 


. Rs. 57,201-12 representing the rent at the ` 


- rate of Re, 1-8 per standard bigha -for the 


' period of two years, for which the pro- 
. Speeting license was .to be granteck a sum’ 


-.of Rs. 15:000 only ought to be paid forth- 


"with atthe time .of the registration, and’- 
' the balance to -be .paid six .weeks after: po 
: -Sarkar on behalf’ of Kalaehand, .'N aturally 


“|. the daté-of registration, failing which the 
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. provided that: out of Rs. 
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sum of Rs. 15,000 should not be re-paid to 
the licensee but should remain and be the 


--sole property of the manager, In. the 
: draft, Ex. P. (1), sent by the manager it was 


provided that the whole amount of 
Rs. 57,261-12 was to be paid immediately on 
the execution of the license. The modifica- 
tion proposed by “Babu Kalipado Sarkar 
was on the basis-of the license granted to 
the Ramgarh Bokharo Co., wherein it was 
1,00,000 salami 
agreed to between.the parties Rs, 25,000 
or one-fourh thereof- was’ to be paid at 
the time of the .execution of the license 
and. the balance of Rs. 75,000 was to be 
paid six weeks thereafter within which 
period. of six weeks the title deeds and 
other documents. had to be examined by 
the ‘Solicitors of the Company. Another 
provision suggested was that there ought 
to be a provision for extension of the pros- 
pecting -term as contained in the license 
ofthe Ramgarh Bokharo Co.; such a pro- 


. vision had not been. madein the draft, 


Ex. B. There: were other. modifieations 


: proposed which were in conformity with 


these two main modifications suggested by 
Babu Kalipado Sarkar. It will be remem- 
bered that the agreement between the 
parties as regards the terms of the pros- 
pecting license had.been definitely settled 
and the terms were set out in the manager's 
letter.to the Deputy Commissioner ( Ex. 32) 
and these terms were approved by the 
Commissioner. There was no referomee to 
the Ramgarh Bokharo license in so far as 
the prospecting license to Kalachand was 
concerned. The terms of the prospecting 


'.license had been settled between the parties 


and these. terms were that ‘the prospect- 
ing license was‘ to be granted fora period 
of.tivo years, and, the prospecting license 
was to-be fora rental of Rs. 56,787, and in 
the letter of the manager dated the 3rd 
March 1917 (Ex. D) it was clearly stated 
that in the.event of either a lease or' a 


‘license the salami or rental would have to 


be paid 2n. adrance, and from the whole of 
the correspondence that passed- between 
the parties, it.is to my mind evident that 
parties agreed that the whole of ‘the renta] 
of Rs. 57,261-12. was to--be paid-in -advance 
and not by instalments of.Rs. 15,000 and 
Rs. 42,000 as suggested by Babu Kali pado 
*Barkar on the footing of. the license of the 
Ramgarh -Bokharo Co. «This was, therefore 
à new term -proposed by Babu. Kalipado 
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~ the manager did not accede to these terms 
. and he at once sent a reply dated the 3rd 
- January 1918 (Ex. 16) to Babu Kalipado 
. Sarkar wherein he stated that he was 
unable to accede to his proposals to treat 
. the points raised by him on exactly the 
. same footing as the Bokharo and Ramgarh 
. leasé and he further impressed upon him 
. the desirability that the matter: ought to 
be settled immediately. It appears that on 
: receipt of this letter there was a conference 
on the 3rd of January in which Mr. Walter, 
the manager, Kalachand Chakravarti, 
Kalipado Sarkar and Bhudeb Chandra 
Sarkar were present, and in that conference 
certain terms were agreed to between the 
parties which are set out in the manager’s 
note dated the 3rd January 1918 (Ex, N). 
The terms settled in this conference were 
that Rs. 15,000 was to be paid in before the 
. Tth January and the balance of Rs. 42,261-12 
to be paid on the date of registration which 
. was to be completed within six weeks from 
the 7th January, failing which Babu 
' Kalachand Chakravarti agreed to forfeit 
to the estate the sum of Rs. 15,000 includ- 
ing the sum of Hs. 2,000 which he. had 
already deposited as security. As regards 
the duration of the licensé it was agreed 
that the prospeeting license was to be 
granted fora termof two years from the date 
of registration with an option to extend for 
one year more on payment of the rent, 
annas 12 per standard bigha in advance. 
As gegards the mining leaseit was agreed 
that at the time of registration ofthe pros- 
pecting license Babu Kalachand Chakra- 
varti was to take mining lease of 600 bighas 
of coal land, and he further agreed to take 
_@&minimum area of 600 bighas during the 
. period of the prospecting license. These 
terms appear to have been modified ata 
second conference held on the 6th January 
1918 and the terms agreed to in this con- 
ference are set out in the manager's note 
of that date (Ex. O). These terms were: 
(1) Rs. 15,000 to be paid on the 16th January 
1918 and the balance Rs. 42,261-12 to be 
paid on the date of registration which was 
to be completed not later than two months 
after the 16th January 1918, that is to say, 


a clear two months were to be granted, 


failing which Babu Kalachand Chakravarti 
agreed to. forfeit to the estate the sum 
of Rs. 15,000 including éhe sum of Rs. 2,000 
which he had already deposited as 'seeurity; 
(2) as regards the duration of the license 


| it was agreed. that the- prospecting license. 
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was to be granted for-a tefm of two years 
from the date of registration with an option 


.to extend for one year more on payment 


of the rent at annas 12 per standard bigha 
in advance; and (3) as regards the mining 


- lease it was agreed -that one month after 


the date of registration ofthe prospecting 
license Babu Kalachand Chakravarti was 
to take mining lease of 600 bighas of coal 
land without raising- any objection what- 
soever and pay salami for the same on the 
date of the registration.of tle mining lease, 
failing which he agreed to pay damages to 
the estate tothe extent of Rs. 15,000 for 
the breach of the. contract ‘and further 
agreed to take a minimum area of 600 
bighas from the period of the prospecting 
license. This note is signed by Kalachand' 
Chakravarti and Bhudeb Chandra Sarkar, 
From the aboveit isclear that the original 
contract entered into by and between the 
parties, namely, Mr. McGregor on behalf 
of the defendant and Kalachand Chakra- 
varti, and sanctioned by the Commission- 
er was not adhered to. Several new terms 
were: proposed and agreed to between Kala- 
chand and Mr. Walter. These terms were 
very material terms and were not mere 
minor details to be settled at the time of 
the preparation of the draft. It was clearly 
agreed to between the parties before the 
sanction of the Commissioner and the 
Board of Revenue had been obtained that 
the entire amount of the rental for the pro- 
specting license at the rate of Rs. 1-8 per 
bigha was-to be paid in advance. The 
payment of this sum had nothing to do with 
the terms upon which the license had been 
granted to the Ramgarh .Bokharo Oo. and 
yet the proposal was made by and on be- 
half of Kalachand Chakravarti to 1ntroduce 
a new term as regards payment, namely, a 
quarter of the sum to be paid in advance 
and three quarters thereof to.be paid two 
months after the registration of the license. 
The manager had untler the law no-autho- 


Tity to alter the terms without the sanc- 


tion ofthe Court of Wards, which, in the 


"present ease was never obtained. Then 


as regards the duration. of * the 
license the term agreed to was that it 
was for two years only, and the new term 
of an option to extend the period of the 
prospecting license for one year more on 
payment of fresh rent was again a very 
material point which had to be saictioned 
by the Court of Wards and which could 
not be agreed. to . under the law ^ by 
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the manager. Furthermore, the agreement 


“to take the mining lease of 600 bighas of ` 


coal ‘and-to pay the salam for the same 
within one month after the date of the re- 
gistration o | 
also anew term which had not been sanc- 
tioned by the Board of Revenue. These 
terms as set out in-the note (Ex. O) showed 
Clearly that the - original contract which 


was settled between the parties and- ap-. 


proved of by the Court of Wards and 
which Mr. Chakravarti on behalf of the 
appellant contends was: complete on the 
20th November 1917 as evidenced by 
Ex. 13 was not adhered to and fresh terms 
were proposed on both sides. It seems 
clear that neither party -treated the agree- 
ment as evidenced by the letter (Ex, 13) to 
be a complete contract and each party 
thought that he was at liberty to introduce 
new terms and that the negotiation was 
considered to be still open and it was 
never the intention of the parties to treat 
the matter as a settled contract. 


What happened after this is of still more 


importance. After this conference of the 6th 
 ofdanuary 1918, themanager sent fresh drafts 
‘of the license and the lease to Kalachand 
,Chakravarti with a covering letter (Ex. 17) 
‘dated the 10thof January 1918. These drafts 
‘are Exs. 18 and -18/a). The manager was 
very careful in his letter, Ex.-17, to say 
"Please note that these drafts are próvi- 
sional and subject to: the approval of the 
higher authorities.". What happened after 
the -10th of January is thus stated : by 
-Bhudeb Chandra: Sarkar (plaintiff's witness 
No. 1): “10th of January was-a Thursday. 
On that date in the afternoon the mining 
clerk of the estaté had been to Kalachand 


who was then staying ina house at Hazari- 
bagh with two drafts, and the latter did: 
not take the drafts: as'the time was.-then’ 


inauspicious... On the next day the drafts 
were again taken over to Kalipado Babu's 
place and Kalachand*came over and I was 
also present and the, drafts were read over 
and it was found ‘that the blank against 
mouezas atpage 2 had been filled in by the 
insertion of the names-of the two mouzas, 
Ghatiari and Raugamati. So the drafts 
were returned. "Then I got correct drafts, 


. Exs. 18 and 18 (a), on 19th January 1918. 


and-I approved of them. At theesame 
time I gct two duplicates of.the drafts and 
Il'"send, them thesame day to Kalachand at 
Bagdigi and subsequently I learnt that he 
gqeceived them .on. 22nd .January..1918," 
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These drafts ‘bear the endorsement of 
approval signed, by Bhudeb Chandra 
Sarkar and  Kalipado Sarkar on the 
19th January 1918. It will be noticed 
that in the -note, Ex, O, dated the 
1918 it was 'stated that 
the sum of Rs. 15,090 was to be paid on 
the 16th January 1918, 1. ea period of 
9 days was granted to Kalachand to pay 
the sum of Rs. 15,000. The nine days, 
however, expired but the money was not 
deposited. It is contended on behalf of 
the plaintifis that the 9 days ought to be 
reckoned from the date of approval by the 
defendant, or his legal advisors which was 
the 19th of January 1918. Assuming this io 
be so, the 9 days expired on the 28th of 
January 1918, but no payment was made 
even up till then, and consequently on 
the 28th ofzJanuary 1918 the manager sent a 
note to the Deputy Commissioner which. has 
been marked as Ex. S whereto he attached 
the notes dated the 6th of January 


. 1918 and it was stated that Babu Kalachand 


Chakravarti had agreed: to pay Rs. 15,000 
on the 16th January and Rs. 42,261-12 


‘on the date of registration of the prospect- 


ing license; that on account of certain 


„reasons set out therein the draft license 


and lease could not be sent until the 10th 
January on which date Kalachand refused 
to take delivery on certain objection as re- 
gards the area to be mentioned in the 
provisional draft which necessitated a further 
change in the draft and thus delayed,the 
matter for a further period of 8 days and 
that the draft was finally made over to 


' Kalachand on the 19th January. He stated 


that the time allowed was 9 days from 
the date; the draft was finally accepted, 
that the time had expired and that Kala- 
chand Chakravarti had not paid the sum 
of Rs. 15,000 as agreed to by him. The 
manager. referred to the fact that for the 
last fourteen months the matter was being 
protracted and other applicants were being 


. prevented. from comingin: Hestated that 
.the estate had incurred loss by reason of 


this delay, that every chance had been 


‘given to Kalachand, Chakravarti, and the 


manager was not prepared to give any more 
time.” He, therefore, recommended that the 
applieation of Kalachand for the license 
and lease may be cancelled. Babu Kali- 
pado Sarkar who wag.acting as 'Kalachand's , 
Pleader'in this matter states that he came 
to know of this report of Mr. Walter to 
the Deputy Commissioner on the 29th of 


-— 
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January 1918. On that. date he was called 


by the Deputy Commissioner (Mr. Bérthoud) 
in hi$ chambers who told him about Mr. 


. Walters report, that thereupon  Kalipado 
` Babu asked that time might be given to 
him so that'he might inform his client ` 


and the. Deputy Cominissioner accordingly 


„gave him time till the lst of February 
1918. On that: very date, 4. e. 


29th Jan- 
uary 1918, Kalachand was informed by wire 
about tliis report and the grant of time 
by the Deputy Commissioner. -Kalipado 
Sarkar says that on the 31st of January 
1918 he sent Bhudeb Babuto Kalachand’s 
place at Bagdigi to bring Rs. 15,000 and 
on the Ist of February 1918 he saw the 
Deputy Commissioner again, and as up to 
that’ time he had received- no _ intimation 
either from Bhudeb or from Kalachand he 
asked for a day's further postponement-and 


the ‘Deputy, Commissioner was pleased to. 


grant it, Itappears that on receipt of this 
inforniation Kalachand despatched a sum of 
Rs. 9,000 direct to the Deputy Commissioner 


. in Government currency notes by means of 


five registered insuréd covers, and on the 


ist .of "February he sent a- telegram to the, 
. Deputy Commissioner which is marked as 
intimating the despatch of the. 


19, 
sum of Rs. 9,000. by insured post and stating 
that Rs. 2 000 had alréady been -deposited 
and that the balance would follow immedi- . 
ately. Babu Kalipado Sarkar states „that 
he received à telegram from Bhudeb on the 
eveging of the. lst or the morning of the 
2nd February ‘1918. On the 2nd Feb- 
ruary he saw Mr. Berthoud and told him 
that Rs. 9,000 had already been sent to him 
by ‘registered insured post and that Bhudeh 
was coming with the balance. of Rs. 6,700 
and :.he requested. him to take it. He 


“ Says that he had made arrangements with 


certain bankers of Hazaribagh to raise 
the ‘money and that he and ‘the: banker 


"were waiting with the money in, the outer 
verandah of the Deputy Commissioner's’ 


chambers. . The Deputy Commissioner, 


however, refused to accept the. sum (of) . 


Rs. 6,000 from Kalipado Babu. The De- 


_ pty Commissioner also told him that he 
would: refuse the insured covers as they did. 


not ‘contain the full amount of Rs. 15,000 
and as they were addressed to him instead 
of to the manager. ‘On the 2nd of Feb- 
ruary the Deputy Commissioner passed the 
following ‘order a.copy of which ig marked 
Ex. Q. “The time.within which Babu 


Kalachand hakravar ti . was to deposit 
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Rs. 15,000 has expired several days. ago 
and ‘the money has not been..paid. He 
has given endless trouble to the estate and . 
I do not think he will be, a gatisfaetory: 
lessee: The money. will now not- be . ac- 
cepted. -Manager is at liberty to make : 
other proposals”. On the 4th of February: 

howover a petition appears to have been 
. filed on behalf of. Kalachand through Babu. 
Bhudeb, Sarkar before. the Deputy - Com- . 
missioner stating that Rs. 9,000 had already 
been. remitted in five. insured registered: 
covers and ‘that he had brought Rs. .6,000.. 
in Gash on that .date and he prayed :for . 
leave to deposit the amount. 
cátion was’ rejected by Mr. Berthoud with 
the following order "I have received. no: 
money so far and .the term for deposit has 
long. expired. I decline to accept any. 
money now.” It appears that the insured — 
covers were received after this order was- 
passed by the. Deputy Commissioner. who 
refused. to take them. Against this order 
of the Deputy Commissioner Kalachand 
went up before thé Commissioner .of the 
Division who after calling for. a report 
from the Deputy Commissioner ultimately 


"rejected the application under letter dated | . : 


the 8th March 1918 (Ex. D) tothe Deputy 
Commissioner of Hazaribagh. - Kalachand 
preferred sn. appeal” before the- Board .of 
Revenue and-the -Board -also rejected his 
application by a resolution: dated. the 15th 
June 1918 (Ex.. U) which has led to the 
institution of the present suit. 

Now, the first point raised in this. appeal 
is whether there was a concluded contract 
so.as to be binding, upon the defendant 
and:of which a specific performance can 
be . decreed .by` the Court, It has been 
"contended by the learned Counsel for the 
appellant. that the contract was concluded 
‘on the 20th November .1917 by the accept: 


ance of- the terms ‘sanctioned, by thé Court | 


of Wards as .evidenced by the letter, 
Ex. 13,.and that this *conc]uded.contract is 
capable of being specifically enforced Had 
the malter rested there,- there would have 
been “a good deal of force in this conten- 
tion. - The learned-Subordinate Judge has, 
however, -found .that.. even on the 20th 
November 1917, there’ was no concluded 
contract, 
which passed between the manager, the . 
Deputy Commissioner : ‘and the Board of 
Revenue, and has come to the conclusion 
that the only point settled by the Court., 
of War ds without. whose eon no lease 


. 
LI 


. This appli- t. 


He refers to.the.correspondenee `` 
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could have ‘beer executed by the manager, 
was the. period of. the lease to be entered- 
in the draft lease to be attached to the 
prospecting. license. The correspondence 
set out in detail above does lend'a good 
deal of support to this conclusion. It had 
been stated -by the Commissioner in his 
letter to the Secretary to the Board of 
Revenue that the only point upon which 


the opinion of the Board was sought was, 


the period of the draft lease. -No doubt, 
other terms, as regards .the prospecting 
license and as regards the draft lease 
being on lines of-the Bokharo and Ram- 
garh lease were also set outin the letter, 
but then at the end of the letter the 
Commissioner distinctly wrote - that. on 
receipt of the Board's order a draft pros-. 
pecting license and a draft agreement. 
for a mining lease will be submitted to the 
Board (vide Commissioner's letter dated the 
10th June 1917, Ex. 8). Again the: Secretary 
. .to the Board of Revenue in his reply dated 
the 16th July, 1917 (Ex. 9) referes to the 
Commissioner’s letter of the 10th June 1917- 
"in which you ask for the Board's orders 
as to the period for which lease may be 
promised to Babu Kalachand Chakravarti. 
in the draft lease to be annexed to the 
. prospecting license for which he has applied, 
for coal over cértain villages appertaining: 
io the Ramgarh. Wards Estate." This 
quotation from the letter of the Secretary 
clearly shows thatthe only matter which 
the Board of Revenue did. consider was 
the -period for which the lease was to be 
promised and nothing else. 
is made in this letter to. the -terms of, the, 
prospecting license, and thére,is nothing. 
in this letter from. which. it can be, said. 
that the other terms of the, proposed con- 
tract were considered by, the, Board. . The 
fact that the final sanction of the contract 
was.notto be made until the draft pros- 
pecting license and draft mining lease were. 
. submitted to the Comrhissioneris clear from 
the memo: of the .Commissioner dated 
the 30th July.1917 forwarding:copy of the. 
Board’s letter to the Deputy Commissioner 
in which a request is made to send a draft 
prospecting license and a draft agreement 
for the mining lease. Stress has been laid. 
by the learned Counsel for. the. appellant. 
on the manager’s letter , dated . the elOth 
August 1917 to Kalachand. Chakravarti 
wherein the 
Board of Revenue had sanctioned  the' 


No reference « 


"manager. states that: the, 


period: of-the lease to be for 60-years andhel, ,of the 20th. November 
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says that this period had béen fixed hy 
the Board of Revenue “to whom the whole 
proposal was submitted for sanction”. It 
is argued that this letter clearly shows 
that. it was not only the period of the 
lease but tlhe whole propos&l including 
the terms of the prospecting license and 
the other terms as regards the mining lease 
which had been submitted to the Board and 
sanctioned by it. It-has further been con- 
tended that as a matter of fact the Com- 
missioner who-was under the law authorised 
to sanction the grant of leases, had approved 
ofall the terms andthe only term upon which 
he was in ‘doubt was the period of the 


‘lease and he-wanted the opinion of the 


Board of Revenue upon that point only; and 
it was not necessary that the sanction of the 


Board of Revenue should be obtained as 


regards the other terms. But the whole 
enor of the correspondence goes clearly to 
show that the Court of Wards authorities 
had no desire to conclude the contract 
without the- final sanction uf the Board of 
Revenue, and that the draft license and 
lease had to be. submitted to the Board for 
sanction. The power given to the Commis- 
sioner under r. 15 of the rules framed 
by the Court of Wards under s. 70 of the 
Court of Wards Act to sanction leases -is a 
power. which may or may not be exercised 
by him. He may, if he chooses, sanction 
the grant of alicense and lease without re- 
ference to the Board; but ifhe does not 
choose to exercise that power, there is 
nothing ‘in law.to compel him to do so ard 
from the whole tenor of the correspondence 
in the case it seems to be: clear that the 
Commissioner had no intention to exercise 
that power and he wanted to refer the 
matter. to the Board for final sanction on 
all the points involved in the contract, That 
this was .the practice in the case of previ- 
ous licenses and leases is evident from the 
fact that in the case of grant of leases of 
coal mines and mica mines the sanction of 
the. Board_of Revenue had been invariably 
obtained. In the letter (Ex. 10) the manager 
was no dotibt under thé impression that 
the whole -proposal had been submitted 
before the Board of Revenue for sanction 
and assuming that the manager's view was 
correct, it is necessary to. see whether the 
sanction giyen is sufficient to entitle the 
plaintiff to.a specific performance of the 
alleged contract. As I have said that, had 
the. matter rested- as evidenced by the letter 
1917 (Hx. 13) therg 
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would have been a great deal of force in 
the contention of the appellant; but- the 
subsequent events go clearly to show that 
neither party understood that the contract 
was completed on that date. It is clear 
from the subsequent correspondence set out 
in detail above that each party thought 
that the negotiation was still open and 
that new matters which had never been 
before the Board of Revenue or the Com- 
missioner could be introduced. When 
the draft lease 
to the legal advisors of Kalachand and 
to Kalachand himself, they came ‘for- 
ward with three very material points which 
were never before the Court of Wards 
authorities. Those points related to 


material terms to be settled between the: 
They were: first, as regards the 


parties, 
payment of the rent or fee for the pros- 
peeting license for two years in advance. 
As I have said above, ib was insisted upon 
by the manager that the whole of the pros- 
pecting fee should be. paid in advance 
and this was azcepted by Kalachand, but 
after the 20th November 1917 and after 
the receipt of the draft license Kalachand 
and his legal advisors came forward with 
the objection that only a quarter of the pros- 


pecting fee ought to be paid in advance and. 


the remaining three quarters could be paid 
sometime after the execution of the license. 
The second term was as regards the dura- 
tion of the license. Ithad been distinctly 
settled between the parties that the license 
was to be for two years, but a new proposal 
was brought forward in the conference of 
the 6th of January 1918 that the license 
should be for two years with an option to 
extend for one year more. The third term 
was as regards the option to take a mining 
lease and a proposal was brought forward 
that one month after the date of registra- 
tion of the prospecting license Kalachand 
had to take alease of 600 bighas of coal 
land and pay the salami for the same on 
the date of the registration of the mining 


.. lease, and further agreed to take a mini- 


mum area of 600 bighas during the period 
of the prospecting’ license. That these 
were material terms varying the orieinal 
terms as settled between the parties there 
can be no doubt and, in fact, it is admitted 
by Babu Kalipad Sarkar, plaintiff's legal 
advisor in charge of tbs matter, that these 
terms were “major terms." (vide his evi- 
dence at page 23 ofthe record.) Whether 


and license were sent 
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the teymg aremajor or minor does not very 
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much vary thesituation. What.has to be 
seen is whether any term had.&o be settled. 
yet and was not settled on the 20th Novem-- 
ber 1917. Ifany term had to he settled it 
cannot be Said that there was a concluded’ 
contract on that date. As I have said,- 
Babu Kalipada Sarkar admits that other 
terms had'to be settled from which it fol- 
lows that the matter was still subject to: 


-negotiation and to settlement. 


Reliance has been placed by the learned. 
Counsel for the appellant upon the case of 
Gulab Singh v. Raja Seth Gokuldas (1) as an 


- authority for the proposilion that it was 


not necessary that the draft license and 
lease to be executed by the manager should 
be submitted to the Court of Wards autho- 
rities for their sanction, nor that the sanc- 
tion should be to the precise terms of the 
license and lease. The judgment in that: 
case, however, has no application to the 
facts of.the present case. What happened: 
there was that the Deputy Commissioner 
of Hoshangabad in the Central Provinces 
had. assumed charge as a Court of Wards. 
of the estate of a joint Hindu family. 
governed by the Mitakshara School of 
Hindu Law. As such Court of Wards the 
Deputy Commissioner made a proposal to. 
the Commissioner to raise a loan for the ` 
liquidation of the debts due from the 
estate. One of the proposals was to borrow 
from the plaintiff in that suit a: sum 
sufficient to liquidate the then indebted- 
ness of the family on the security of a’ 
mortgage of the ancestral property. The’ 
proposal was sanctioned by the Commis- 
sionerin his letter dated the 28th January 
1891. The mortgage in suit in that case 
was executed by the Deputy Commissioner 
for asum of Rs. 1,20,000 hypothecating to’ 
the plaintiff mortgagee the right, title and 
interest of the joint family in the property. 
The mortgage-money was to be re-paid with’ 
interest by annual ipstalments extending. 
over more than twenty years. It, appears, 
during the two yaars 1892 and 1893 the 
Court of Wards paid to the mortgagees. 
Rs. 16,000 only and since then no other: 
instalments had been paid. The Court of: 
Wards found it impossible to pay the. 
balance of the mortgage or any other 
instalments or interest, and on the 10th! 
Decefaber 1901 the plaintiff called upon the 


(1) 19 Ind. Cas. 591; 40 C. 784; 170. D. J. 619p” 
17 ©. WI N. 918; 15 Bom. L. R. 613; (1913) M. W. N... 
549; 14 M. L. T. 55; 9 N. I. R. 117; 25 M. L. J. 179; 49. 
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Court of Wards either’ to put them in 
possession qf the mortgaged property or 
to pay the sums due under the, mortgage 
according to the stipulations contained in 
the bond. * On the 13th March 1902 the 
Deputy Commissioner of Hoshangabad who 
was the Court of Wards gave the plaintiff 
notice that the. relinquishment of ‘the 
management. ofthe estate by the “Court of 
Wards had beensanctioned and offered to 
make ovér to them the mortgaged portion 
of the estate in full satisfaction of the 
claims with all outstanding rental arrears 
` and debts, except the cultivating rights in 
sir land which were to be reserved for the 
maintenance of the wards. The offer which 
^ was, however, not in compliance with the 
terms of. the contract, was declined by the 
plaintiff and the Court ,of Wards relin- 
quished the superintendence of the estate 
without payment to 
Thereupon the suit was brought by the 
mortgagees to enforce the mortgage.- One of 
the objections taken in defence in: that case 
was that the mortgage was void because the 
previous sanction to it of the Chief Commis- 


sioner had not been obtained as required - 


by s. 18 of the Central Provinces Court of 
Wards Act (Act XVII of 1885). Their 
Lordships: of the Judicial Committee on 
a consideration of the facts of that case 
and especially the letter, dated the 28th 
January 1891, referred to above, were of 
opinion, that. it must be inferred from that 
letter that the Chief Commissioner had 
given his sanction, to - the proposal that 
the: Court. of. .Wards' should . mortgage 
property of the family in order to raise a 
sum sufficient for the -liquidation of the 
indebtedness. Their Lordships observed 
that it was- not in their opinion necessary 
under s.,18 of ‘Act. XVII 


to the Chief Commissioner for his sanction 
nor was it necessary that the Court of 


Wards.should have. his sanction to the: 
precise terms of the mortgage. The sanc-’ 
tion vhich: was to be inferred from the' 
letter of the 28th January 1891 empowered - 
the: Court of. Wards to mortgage the pro-: 


perty: ünder.s. 18 .of Act XVII of 1885. 


gum: of Rs; °1,20;000 had actually .been 


advanced by the plaintiff and applied to-- 


wards.the discharge -of the indebtedness 


of the, family.: In the, present care. the, 
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case of Ramkanai Singh v. 


the . mortgagees. - 


of 1885. 
that the actual mortgage to be made by 
the Court--of Wards. should be submitted: 


181: 


circumstances are such that no inference 
can be drawn that the terms of the pro- 
posed. license and lease were finally sane- 
tioned. :by.the Court of Wards, No douht 
if the main details had been settled and 
sanctioned by the Gourt of' Wards, the 
mere drawing up of a formal deed would 
not render the contract void for want of 
submission of the draft deed before execu- 
tion; but in the presént case we find that 


very material terms never obtained the. 


sanction of the Court of Wards, 
Reliance has further been placed by the 
learned Counsel for the appellant upon the 


} Mathewson (9). 
That was a suit for a declaration ae i 


patni lease granted by the manager under ` 


the Chota Nagpur Encumbered Estates Act 
(VI of 1876) was ultra vires and void o 
want of sanction of the Commissioner as 
required by s. 17 of the Act. ` It was estab- 
lished by the evidence in that case that 
all the ‘essential particulars had been sanc- 
tioned by the Commissioner and their 
Lordships observed that the main elements 
of the transaction being settled and the 
amount of the premium arranged what 
remained to be done was to have the 
actual deed drawn up and executed ; and 
that their Lordships were of opinion "that 
when it is affirmatively established that 
a transaction itself in all its essential 
particulars has obtained the sanction of the 
Commissioner, and when it is requisite that 
the transaction be carried into effect, by 


the preparation of the appropriate deeds, - 


a challenge merely on the ground that the 
document ultimately prepared had not 
been -submitted for sanction cannot he 
sustained, In administrative and depart- 
mental action it must necessarily be the 
case that formal details may have to be 
entered upon in order to carry into prac- 
tical effect, and put into legal shape, 
the arrangement to which sanction was 
was adhibited". In the present case the 
evidence adduced shows that the essential 
details of the contract had not been sanc- 
tioned. No doubt the terms of the pros- 
pecting license had to all intents and 
purposes and in all its essential particulars 


. been sanctioned by the Commissioner; but 
In accordance with this sanction a mort-' 
gage had-actually been executed and a. 


even he had not sanctioned all the essential 
points as regards the draft lease and he 


. -~ e 
.(2) 30 Ind. Cas. 55; 42 C. 1029; 190 W.N. 585: 17 
M L.T. 377; 13A. L. J.5 4; 21 O. L. J. 446: 17 


Bom.L. R:449 2 LW. 555; 29 M; LJ, 80; 421, A . 
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expressly ‘stated in his letter that the draft - purpose of granting "leases By the Court of 7 
license had to be submitted to him:and by-^ Wards on behalf of the estate, under its ' 
“him to the Board of Revenue for’sanction.  superintendénceasanétion:só granted by the > | 
Where by a written agreementthe.défend- ' Commissioner would make thecontract valid: > 
ant agreed with the plaintiff to take the : But the evidence producéd in the present 
lease of a Mouse for a .certain term ‘case shows that in this particular estate 
at a certain rent. “subject to the- pre- - all leases were sanctioned by the Board of’ © 
paration and approval. of a formal con- : Revenue before execution. Although the £. 
tract’. and no other contract’ was ever ' Commissioner had the’ power to ‘grant the: 
entered into between the parties it was - sanction there was nothing in law to pre-: 
held by Sir George Jessel, M. R., that there -vent-him. from refusing to exercise that. 
was no final agreement of which specific power. It has been admitted by the. wit: 


` performance could be enforced ‘against the -© nesses examined on behalf of the plaintiff? | 


defendant [Winn v. Bull (3). The princi- that it has been the invariable practice in: 
ples underlying . cases of this class “were ` this estate to obtain the sanction of the: 
thus laid down by the Master of.the Rolls: - Board of Revenue, arid if the Commissioner: 
“I take it the principle is clear: © If in the - although ‘possessing the power to grant the" 
case of a proposed sale or-lease ofan estate sanction refused to do ‘so and insisted om 
two persons agree to all the terms and Say," sanction being obtained from the Board of: 
‘We will have the -terms put into fofm'' Revenüe there can bé no valid contract’ 
then allthe terms being put into writing. without such sanction of the Board of Re-: 
and agreed to, there is a contract. venue. I agreecwith the learned. Sübordi- 
"If two persons agree in writing that up ` nate’ Judge that in the present case the‘ 
to a certain point the terms shall be ile alleged contract was void for want of sanc- 
terms of the contract, but' that thé- minor tion ofthe Board of Revenue. - 
terms shall be submitted to a Solicitor, and " t has next been contended that having: 
shall be such as are approved of by him, ?' regard. to the eireümstances of the case it 
then there is no contract, bécause all the “must be held that there was an-implied: 
terms have not been settled.” In the -pre-* sanction’ by the Board-of Revenue to ‘alk 
sent case there can be nodoubton a refer-: the terms forming the contract and stress‘ 
ence to the correspondence that the inten-' has been laid upon the fact that the manager- .. 
tion of the parties. was that. the. contract’: in his letter to Kalachand had’ stated: — 
would not be a concluded contract untilthe thatthe- whole ‘proposal had been submit- 
- draft license and lease had been submitted: ted to the Board of Revenue. .The opinion’ ` 
before the Commissioner and. the Board of ofthe manager seems clearly- to be ertone-' 


Revenue, and sanctioned by : them. ^' - ous.: There’ can be no’ doubt that the 
In this view of the. case -I: agreé.-with" 


the learned Subordinate Judge: that there : 
was no concluded contract in the present. 
case which is capable.of specific perfor-' 
mance. This finding is sufficient ‘for the: 
disposal of the appeal, but a number of: 
other points have also been raised. and it: 


only niatter referred to the Board -of Re~- 
venue by the Commissioner was the ques- 
tion as regards the period for which the: 
proposed lease was to be executed in casé! 


the licensee desired to ‘take a lease after . 


prospecting the- lands: It has- been very! 


is desirable that I should express my'opin- 
.ion upon these points also. n : 


It has: been argued that the sanction’ of the proposed contract’ No doubt-the other: 
. the Commissioner to the terms submitted terms ofthe proposéd. contract were set outi 
.to him by the manager was a sufficient’ in the letter of the Commissioner to: tlie: 


not sanction the period of the lease without’ 


sanction as provided by the law and that; Board- of Revenue and in sanctioning the. ` 


. the want of formal sanction by the Board period of 60 years the Board had- before: 
of Revenue did. not render ` the contraét 


by the Court of Wards under 8.70 of the. Board. of. Revenue to the: Commissioner: 
Court of Wards. Act gives power to the- Clearly: shows that the only point- referred: 
e Commissioner to sanctioch leases and for the to the Board was the consideration of the: 
NE c ME "oe. period of the lease; and having :regard-to: 


D 089 Ch b. 29; 47 1.3. Oh, 139; the fact that in the-same letter in which 
ES 


20 W, R.: 
: + 


* 
. 


vehemently argued that the Board could’ . 


being apprised of all thé other terms: of : 


it the "other terms proposed by the parties. _ 
void.. No doubt'r. 15 of thé rules fràmed , But- the letter of the Secretary to thé ` 


a 
* 


- the’ Commissioner. set owt: the terms eg 


asked for the opimion of the Board as regards 
the period of the lease, he had also stated 
that on: receipt of the Board's order a draft 
prospecting license and a draft agreement 
for a mining lease will be submitted, the 
only reasonable . conclusion that can be 
drawn is that-the Board did not apply its 
mind to all the terms of the proposed con- 
tract. It has been argued by the learned 
Counsel for the appellant that the object 
of submitting the draftto the Board was 
only for the purpose of keeping it on the 
record in the Board; but I am unable to 
understand why, ifthe intention was that 
the deed of license and lease should be 
submitted to the Board only asa formal 
matter to be placed on the record, a copy 
of the finally executed license and lease 
was not thought fit to be submitted to the 
Board instead of the draft license and the 
lease. The fact that the draft of the two 
documents was intended to be submitted 
and not the copies of the deeds finally exe- 
- cuted by the manager, goes clearly to 
show that the intention cfthe parties was 
that the final deed would not be executed 


until the drafts had been submitted to the. 


Board and had received their sanction. I 
agree with the learned Subordinate Judge 
that there was not even an implied sanction 
by the Board of Revenue in the present case. 

It has next been argued that there was a 
coneluded contract on the 20th of November 
1917 and that the subsequent terms settled 
in the.conference on the 3rd and the 6th of 
Jdanuary.1918 were forced upon the plaintiffs 
by Mr. Walter.and may be left out of con- 
sideration altogether, and the concluded 
contract.as evidenced by the letter of the 
20th November 1917 should be specifically 
" enforced. I have already held that there 
was no concluded contract on the 20th No- 
vember 1917; both parties thought that the 
. matter was still open to negotiation. In 
fact more material terms had’ according to 
the plaintiff to be settled, and upon the 
- evidence on the record the learned Subordi- 
nate Judge was fully justified in his conclu- 
sion that there was no concluded contract 
on the 20th November 1917 which could be 
specifically enforced. ; 

Assuming for thesake of argument that 
the contract evidenced by the letter of the 
20th of November 1917 was a concluded eon- 
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license or the lease was to commence. The 
date of commencement of the lease is a 
material term in a contract for grant ofa 
lease, and if this does not appear in the con- 
tract either by express terms or by inference 
the contract is incomplete (vide Fry on 
Specific Performance, 6th Edition, s. 378). 
No date was fixed in the original proposal 
as submitted by the manager to the Com- 
missioner on the 18th May 1917 and we do 
not find any trace of any date for commence- 
ment of the license or the lease having been 
fixed in any of the documents until we come 
to the note of the conference held on the 


-3rd of January 1918, when it is for the first 


time stated that the prospecting license 
was to commence from the date of the regis-. 
tration thereof. The appellant, however, 
does not rely upon this settlement in the 
conference of the 3rd of January 1918 ; his 
case is that the contract was concluded on 
the 20th November 1917 and it is the 
specific performance of this contract which 
issought to be enforced. : But up to the 
20th November 1917 we find absolutely no 
trace anywhere ofthe date of the com- 
mencement of the lease having been fixed. 
There is no date for commencement of the 
lease to be found in the note of the manager 
to the Deputy Commissioner, dated the 5th 
May 1917, nor in the letter of the manager 
to the Deputy Commissioner, dated the 18th 
May 1917, nor in the Board's sanction con- 
veyed in the letter of the ‘Secretary to the 
Board of Revenue to the Commissioner, dated 
the 16th July 1917 nor even the letter dated 
the 20th November 1917 (Ex. 13), which 
is the sheet anchor of the plaintiffs case. I 
am, therefore, of opinion that the contraet of 
the 20th of Novemberis incapable of speci- 
fic performance for want of a date of com- 
mencement of the lease, Then up to the 
20th November 1917 we find that the area 
of which the lease was to be taken had not 
also been fixed; it was for the first time 
fixed in the conference held on the 6th of 
January 1918. Therefore, these two mate- 
rial defects in. the alleged contract of the 
20th of November 1917 render the said 
contract incapable of specific performance. 
It has next been contended by Mr. Pugh 
that the contract sought to be enforced is a 
contract toexecute another contract between 


“the parties for the prospecting license is in 


effect a mere contracts to execute the final 
lease, and’ reliance has been placed on Von 
Wildenburg v. Alexander (4) 
(4) (1912) 1 Ch. 284; 81 L. J, Ch, 184; 105 L, T 434, 
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which has been referred to in Hukum Chand 
y. Raja Ran Bahadur Singh (5). "There is 
some force in this contention. The pros- 
pecting license is merely ancillary to the 
‘mining lease anda draft of the lease is in- 
variably anBexed to the license. In effect 
the license is merely a contract to execute 
thelease, if and when the licensee requires 
itto be executed. If this is so, then the 
‘contract sought to be enforced, viz., to grant 
the license, is not acontract whichis en- 
forceable in law because the law does 
not recognise a contract to enter intoa con- 
tract. 2 


. The next point for consideration is 
whether time was of the essence of the con- 
‘tract and if so was this term complied with. 
The defendant's plea on this pointis con- 
tained in para. 9 of the, written  state- 
ment where it is stated that the payment 
of Rs. 15,000 within the time was an essen- 
tial part of the contract, that the estate was 
suffering daily loss as it could not entertain 
or dispose of.other applications, and that 
the. plaintiff having failed to make the de- 
posit within the promised time he is not 
entitled to the specific performance of the 
agreement. In para. 13 of the plaint the 
plaintiff states that on the 6th of January 
1918 the plaintiff and his Pleader hav- 
ing interviewed the manager the memo. of 
. the 3rd of January was superseded by a 
memo. of the 6th of January in which among 
other matters it was stated that Rs. 15,000 
was to be paid on the 16th January 1918 and 
the balance to be paid on the date of regis- 
tration which was to be completed within 
two months, and within one month from the 
date of registration of the license the plaintiff 
was to take mining lease of- 600 bighas of 
coal lands on payment of salami, and also 
a minium area of 600 bighas during the 
prospecting period, and it was understood 
that the draft with modified details would 
be submitted to the plaintiff and approved by 
him at least 9 days before the payment. In 
para. 1416 is stated that as the modi- 
fied draft was given to the plaintiff's Pleader 
on the 19th January 1918 and approved 
by him on that date, no money could be 
deposited on the 16th January 1918. There 
is, therefore, an admission by the plaintiff 
that the contract was to be completed within 
nine days of the approval of the draft and 
the draft having béen approved. by the 


. (8) 53 Ind, Cas. 833; 4 P. L. J. 580 at p. 605; (1919) 
Tat. 303. . eed y i i 
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plaintiffs Pleader on the 19th January 1918, 
nine days from that date, 2.e.,,28th- January 
1918 would be the time within which the 
Rs. 15,000 was to be paid; but the plaintiff 
asserts in para. 15 of the plaint that he 
did not receive the draft or any information 
thereof until the 22nd of January 1918, and 
he wants the time to be computed from the 
22nd of of January 1918 which would take 
us to the 31st. of January 1918. Itis con- 
tended on behalf of the defendant that the 
nine days' time should be caleulated from 
the 19th January 1918 and the same having 
expired on tlie 28th of January and no pay- 
ment having been made, there was a breach 
of contract and specific performance Of it 
cannot be enforced. The learned Subordi- 
nate Judge has held that time was of the 
essence of the contract and Kalachand did 
make default'in complying with thetimelimit 
imposed for the performance of the contract, 
Now, on examining the correspondence and 
the evidence on the record, it is quite clear 
that there was no limit as regards time ` 
fixed between the parties up to the 20th 
of November 1917. The time limit insisted 
upon by the defendant was that Imposed 
for the first time in the conference held on 
the 3rd and: then onthe 6th of January 
1918. It will be remembered that the 
plaintiff carefully avoids the terms settled 
on those two dates. His case is that the 
contract was complete on the 20th November, 
As regards the terms fixed on the 3rd and 
6th of January 1918 the plaintiffs case is 
that they were forced upon him by the 
manager. Be that as it may, itis nobody's 
case that they ever received the sanction 
of the Court of Wards, and as the manager 
had no authority to conclude the contract | 
embodying those terms withoutsuch sanc- 
tion, those terms cannot be treated as part 
of the contract. It is, therefore, clear that 
in the contract set up by the plaintiff there 
was no time limit fixed at any time and, 
therefore, there is 'no impediment in the 
way ofthe plaintiff obtaining specifie per- 
formanee of the contract alleged to have 
been completed on the 20th of November 
1917 on the ground of any default as regards 
the time limit. The suit, therefore, cannot 
be defeated on this grounds. The learned 
Subordinate Judge has, however, considered 
in detail the terms fixed on the 3rd and the 
6th of January 1918 and has come to the 
conclusion that the time limit of nine days 


was an essential term in the contract and 


that no money having been paid in accord. 


4 
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"by the contract there was a.default which 
would disentitle the plaintiff from getting 


specific pegformance. As I have said, itis 


not necessary to consider in the present 
case whether the time limit fixed on the 
drd and 6th of January was an essential 
term in the contract. But, even assuming 
that the contract to be enforced is that 
concluded onthe 6th of January and in 
that contract nine days’ time was an 
essential part of the contract, I am not 
inclined to hold that the default made by 
“the plaintiff would disentitle him to the 
relief in the present case. Having regard 
to the circumstances of the case, to the 
long period for which the negotiations 
had been going on, to the fact that the 
plaintiff was not to blame for the delay up 
to the 20th of November 1917, and to the 
fact that the final draft was approved by 
his Pleader on the 19th January 1918 and 
that the plaintiff himself did not receive 
iutimation thereof until the 22nd of January 
and that when information was given to 
his Pleader that the manager had reported 
to the Deputy Commissioner to cancel the 
negotiations on the ground that no payment 
had been made within the time fixed on the 
6th of January 1918, and the Pleader ap- 
proached the Deputy Commissioner for 
extension of time, the Deputy Commissioner 
had extended it up to the 2nd of February 
1918, and that the money was actually 
tendered on the 4th of February 1918. Iam 
inclined to hold that there is nothing in 
the circumstances of the present case which 
would make it inequitable to modify the 
said term and to grant specific perform- 
. ance. Having regard to all the circum- 
` stances of the present case I am of opinion 
that the delay of a few days in making 
the payment will not in the present case 
disentitle. the plaintiff to specific relief 
simply on the ground that time was of the 
essence of the contract and that the term as 
regards the time limit had not been complied 
with. I, therefore, hold that if the plaintiff 
had been entitled to specific performance 
of the contract, his failure to pay the money 
until the 4th of February 1918 would not 
disentitle him to a decree for specific per- 
formance. l l 

The next point for consideratiðn is 
. whether the Court of Wards dr the manager 
was competent in law to enter into an 
agreement to grant a prospecting license 
and mining lease. It has been’ contended 


^" 
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on behalf of the defendant that no power 
is given by the Statute to the Court of 
Wards.to enter into agreements to grant 
leases: the power conferred by the Statute 
is simply to -grant leases and not to enter 
into an agreement to grant leases and that, 
therefore, the Court of Wards had no power 
under the law to enter into an executory 
contract to grant a lease, and that even if 
a contract had been entered into in the 
present case, by the Court of Wards, such 
a contract was void as being beyond the 
powers ofthe Court of Wards, and that no 
claim for specific performance can be based 
on the foot of such an agreement. The 
learned Subordinate Judge has given effect 
to this contention of the defendant. He 
has relied on general principles as regards 
powers conferred by Statutes and has 
referred to the case of Hukum Chand v. 
Raja Ran Bahadur Singh (5), where it 
has been held that the power to grant 
lease given to the manager by s, 17 of the 
Chota Nagpur Encumbered Estates Act 
(1876) does not, apart from s. 18 (6) enacted 


“in 1909, include the power to enter into an 


executory contract to grant a lease. He 
has also referred to Farwell on Powers, 
pages 394 and 395 (8rd Edition) and has 
held thatthe Court of Wards is a creature 
of the Statute and it can only have such 
powers as are expressly or impliedly vested 
in it by the Act to which it owes its exist- 
ence. As regards the general proposition 
of law that where power is conferred pon 
any individual or any statutory body by an 
Act-of Legislature, such power must be 
confined strictly to those conferred by the 
Statute there can be no doubt; but ona 
eareful consideration of the various pro- 
visions of the Court of Wards Act, I am 
unable to hold that the Court of Wards 
had no power to enter into an executory 
contract. Section 14 gives the Court general 
powers.to do all things requisite for the 
proper care and management of the pro- 
perty which the Court may take or retain 
charge of under the Act. It gives him 
all the powers which the proprietor of any 
such property, if not disqualified, might 


‘do forits care and management. Section 15 


provides for the exercise of those general 
powers either by the Court itself or through 
other officers or othgr person to whom it 


‘may „delegate these powers. Section 18 


gives the Court a clear authority to sanction 
the giving of leases of farms and the power 


‘to direct the doing ofall steh other -actg 
| . 
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asit may judge to be most for the benefit 
ofthe property and the advantage of the 
ward. Now, entering into contracts is one 
of the powers which a proprietor of im- 
moveable property unquestionably posses- 
ses. If all the powers possessed by the 
proprietor are conferred upon the Court, I 
fail to. understand why the power to enter 
into a contract in relation to that property 
should be considered to have been with- 
held by the Legislature from the Court of 
Wards. If such power be considered to 
have been withheld, circumstances may 
arise when the power to grant leases will 
become absolutely nugatory. Indeed | the 
case under consideration furnishes an 
ilustration in point. ltis clear, from the 
evidence in this ease that leases of coal 
lands are always preceded by a license for 
prospecting and search for coal; it would 
be impossible to grant a mining lease for 
the purpose of raising coal without in the 
first instance giving a license to prospect 
and search for coal. It has been the in- 
variable practice in this estate to grant 
prospecting lieense to search for coal and 
to annex to such license a draft of the 
mining lease to be executed on behalf of 
the estate in case the licensee wishes to 
takea mining lease. All’ such prospecting 
lieenses with draftleases attached thereto 
are in the nature of contracts to grant 
a lease, and if it be held that power to enter 
into a contract is not given by the Statute 
to the Court of War ds, it must necessarily 
be held that no lease for mining purposes 
can be granted by the Court of ‘Wards in 
the present case. No doubt the Court of 
Wards is a creature of the Statute and its 
powers must be limited to those conferred by 
the Statute; but the powers so. conferred by 
the Statute must be reasonably construed so 
as to make those powers availableto the 
Court and besuchas to enable the Court to 
effectively manage the estate under its 
charge. Upona consideration of the various 
provisions of the Court of Wards Act, I 
am clearly of opinion that the power to 
enter into an agreement to grant leases has 
been conferred “by the Statute upon the 
Court of Wards, No doubt, it is not always 
essential to the proper exercise of a power 
to grant a lease that the lessor should also 
have the power to enterinto a contract to 
lease; but no hard antl fast rule can ‘be 
laid down so asto be applicable to* every 

case which may come up for consideration 
by the Cour, The judgment of a Division 
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Bench of this Court in “Hukum Chand 
v. Raja Ran Bahadur Singh (5)  groceeded on 
the construction of the provisions of thé 
Chota Nagpur Eneumbered Estates Act, 


‘the provisions whereof are not in All respects 


similar to those- contained in the Court 
of Wards Act. Section 17 of the Encum- . 
bered Estates Act does not contain general 
terms giving general powers as those cob- 
tained in ss. 14, 15 and 18 of the Court 
of Wards Aet, and indeed the fact that the 
Legislature thought it necessary .to amend 
the Chota Nagpur Encumbered Estates 
Act by inserting therein a new section [s. 
18 (b)] in the year 1909 giving specific power 
tothe manager to enter into agreements, 
goes to show that no such power was con- 
ferred upon the manager before the enact- 
ment of 1909. The. ease of Hukum 
Chand v. Raja Ran Bahadur Singh (5) is, 
therefore, not of much assistance in the 
present case. It has been contended by 
Mr. Chakravarti for the appellant that 
the view expressed by this Court in 
Hukum Chand v. Raja Ran Bahadur- Singh 
(5) has not been approved by the Privy 
Counci! in the appeal against the judgment 
of this Court in that case [Hukam Chand 
v. Run Bahadur Singh (6). No doubt their 
Lordships of the Judicial Committee did 
not refer to this point in their decision and 
they disposed of the appeal on other points; 
but that does not show that the decision of 
this Court upon thé construction of s, 17 
of the Chota Nagpur Encumbered Estates 
Act was either disapproved of or dissent- 
ed from. However, ds I have said, that 
decision does -not affect. the decision of 
the present. case which rests on the con- 
struction of a different Statute, the pro- 
visions whereof are. not at all similar to 
those contained. in the Chota Nagpur 
Encumbered Estates Act. Iam, therefore, 
of opinion that the Court of Wards and the 
manager with the sanction of the Court of 
Wards had power to “enter into the agree- 
ment to grant the lease. 

It has next been‘ contended by the res- 
pondent that the term of the prospecting 
license as settled in the contract set up 
by the plaintiff has already expired and 
that the Court will not deeree specific per- 
formance of a contract the period whereof 
has ealready expired. In- this connection, 
all that is necessary to say is, that in the 

(6) 80 Ind. Cas. 841; (1924) A. I. R. (P. C).156; 34 


M. L. T. 120; 3 Pat. 625; (1924) M. W. N. 710; 47 M, 
L. J. 562; 22 A, Li J, 935. 5P. L T 639, 
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cannot be said tiat the term has expired. 


It has been. contended by Mr. Cli&ákravartti- 


that what has to be seen is whether on the 
date when the action was commenced and 
the plaint was filed the-term-had expired 
or not. Assuming that the term of the 


license was two years from 20th November . 


1917 it is clear that in. the present Case 
thé petied of two years had not éxpired on 
the date the present suit was commenced; 
but at the timé thé judgment was delivered 
by. the Suborditate Judge: and now that 
the judgment is being delivered by this 
Court, the term has expired: The learned 
Subordinate Judge holds that as a general 
rulé the Court will. not grant specific per- 
formance ' of ‘an expired contract. 
learned Counsel ‘for the appéllant relies 
‘apon the cise of Gibbey v. Cossey (T). That 
case, howéver, is distinguishable from the 
facis: of thé "present case. ‘The facts of that 
-casé were that the plaintiff agreed to let 
the defendant 4 cottage and farm for the 
term of sevén years from 29th Septémber 
1904 but no lease was éver éxécuted. The 
‘defendant entered into posséssion tinder 
the agreement in 1907 and. thereafter, with 
the plaintiffs cónserit assigned his interests 
‘in the .agréement and the prerises. In 
J une 1911 "the defendánt was in arieaf with 
the rent. and before’ the expiration of thé 
term the plaintiff éommenced án action iü 
the High Court to révover the amount due: 
This: action was’ heard in Ottober 1911, 
4. é, after the éxpirátion of the tern when 


the learned Judge gàv8 judgment for the 


plaintif- The defendant appédled. against 
the decrée, and it was contended ón-his 
béhalt that, the agreement under which the 
defendant was in occupation of the pre- 
mises was not a lease but only án ágreemént 
for one, and that béing .so-the plaintiff 
eould only succeed if specific ‘perforfiance 
of that agréement would havé been graritéd 
at thé time when. the action wás heard, 
and that that being so, nó -spécific per- 
formince would ' have been granted and 


that consequently . the plaintiff was hot: 


éntitled to maintain an action for rent due, 
under it. The Court held that. there was 
-not a good demise of the prémises on 
account ôf a formal defect by reason of thé 
fact that: it was not under seal; it was 
simply aii agi ‘cement under the hands of 
(7) Gia 106 L. T. Eu 56 S.J. 363, 
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the parties but it was capable of being 


. turned into à &ood. demise by reason of the 
cod di l 


doctrine of equity by which a right would 


bé foundéd upon it to get an order for the 


specific performance of the agreement, that 
is to say that the parties-shotild execute it 


and-thén it will be a good lease for seven 
.yeürs. Darling, J., referred to the con- 


fention of the learned Counsel for the 
appellant that it was impossible that 
specific performance of the agreement could 
be ordered by the Court after the expiration 
of the agreement itself, and observed as 
follows “Speaking frarikly, l have no doubt 
that the Court of Chancery would not have 
granted specific performance in the pre- 
Sent case; but I think’ that the basis upon 
which / specific performance would he 
Branted has been altered in later times.” 

Then his Lordship observes: “at one time 
it was said in the Court of Chancery that 
there could not be a decree for the specific 
performancé of an agreement from year 
to year, upon, the: ground that it was 
inconceiváble that à case could be heard 
Within a twelve month. That idea, how- 


--ever, has now been given up, and the Court 


would make such ah order before a tenancy 
of this kind would ‘have expired.” In the 
case before his Lordship the term had 
&xpired on the date of judgment and, 

therefore, he proceeded to consider as to 
what should be the proper form of the 
decreé and the principle upon which that 
decree should be based. His lordship re- 
ferred to the doctrine laid down in Walsh v. 
Lonsdale (8) whére Sir George Jessel, M. R., 

said: "'Theréis only one Court, and the 
equity rules prévail in it. The tenant holds 
under an agreement for a lease. He holds, 
therefore, under the same terms in equity 
as if a léase had been granted.” Relying 
on this doctrine his Lordship observed 2 “if 
the landlord is to be regarded here as if the 
it is perfectly 
plain that he must have the same rights 
as if it had been; and we must look atthis 
ease asifdalease had béen actually grant- 
ed.” His Lordship then ‘proceeded to con- 
sider that if the lease was to be con- 
sideréd às actually granted, at what date, 
was' it to be put, and he held that it must 
be taken to have been granted at the date 
of the agreement for the lease. If that 


was so then clearlyethe plaintiff was entitl- 


éd to the rent. The decree made in the 
48) (1862) 27 Ch. D. 9; 52 Le Ji Ch. 2; 46 L T, 558; 
31 W.B. 109. ls ag 
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case was for rent and not for. specific per- 
formance of the contract. Their Lordships 
had: to do some violence to the principle 
- that no specific performance could be de- 
creed of an expired contract, and they 
had to invoké the doctrine Walsh v. Lons- 


dale (8) and to treat the agreement as a. 


concluded contract and to decree the arrears 
of rent. Had the action been one for 
specific performance and not one for re- 
eovery of rent of the land of which the 
defendant had already been in occupation, 
I am’ not sure that the Court would have 
decreed specific’ performance of the 
agreement. I agree with the learned Sub- 
ordinate Judge that no specifie perform- 
ance of the contract of the prospecting 
license could be decreed in the present 
case as the two years period fixed thereby 
had already expired. 

The next point for consideration is 
` whether under the peculiar circumstances of 
the present case the Court. will decree 
specific performance. Having regard to 
the fact that it is in the discretion of the 
Court to do so the learned. Subordinate 
Judge has come to the conclusion that it 
would not be exercising a sound discretion 
to allow the defendant a specific perform- 
ance of the contract. It is not necessary 
to discuss the point in detail. Had the 
other ‘points been: found in favour of the 
plaintiff, I would not have ` hesitated to 
decree a specific fperformance on this 
ground. The minor plaintiff is represented 
in this action by his unele who is also a 
plaintiff in his own right and it must be 
presumed that he knows his own interest 
better than the Court isin a position to 
judge of it. If he thinks that it would 
be beneficial for him as well for the 
minor plaintiff to enforce specific perform- 
ance, I would not stand im his way on 
mere possibilities and hold that it would 
not be proper to allow him “to enter into 
“a speculative adventure. 

The next point for consideration is 
‘whether the alleged contract can be 


specifically enforced against.the defendant. 


No. 1 who is also an infant. The learned 
-Subordinate Judge has found that. no 
specific performance can be decreed against 
the infant. Here also I am unable to agree 
‘with him. The infant defendant here is 
. represented by the Ceurt of Wards and 
the Court of Wards has under thé Statute 
all the. powers and all the liabilities which 
can bé exercised or incurred by tlie. digs- 
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qualified proprietor had he been in 4 
position to enter into the agreement. I 
would not, therefore, refuse specific per- > 
formance on the ground that the defendant 
is an infant. Ta : 

. As regards the point raised by the Issues 
Nos.’ 11, 18 and 22,it is not necessary to 
enter into any discussion thereof. The 
learned Subordinate Judge has decided these 
issues in favour of the plaintiff and I agree 
with him in his decision. | 

‘As regards the contention of the defend- 
ant that the Court will not compel the 
manager of the Ramgarh Estate to execute 
a lease in favour ofthe plaintiff when the : 
Board of Revenue has refused to sanction 
it, and the Board has not been madea 
party to the-suit, I am of opinion that 
there is no substance therein. All suits 
againt the Court of Wards must be 
brought against the manager who represents 
the Court of Wards, and.the fact that the 
Board of Revenue had on appeal by the 
plaintiff refused to order the manager to exe- 
cute the lease will not prevent the Court 
from decreeing specific performance if it 
was otherwise satisfied that specific per- 
formance should be decreed. 

The only other point wnich need be con- 
sidered is as regards the deposit of Rs. 2,000 
made by Kalachand on the 22nd Decem- 
ber 1916 as a preliminary security in an- 
ticipation of the sanction. This was a 
deposit without any prejudice and I see 
no reason why the plaintiff should not be 
entitled to & refund of this deposit. Mr. 
Pugh who appedrs for the defendant-re- 
spondent frankly admits that he has no 
objection to a decree being made for a 
refund ofthissum of money. Having regard 
to the fact that the money is lying in the 
hands of the manager under the Court of 
Wards since December 1916, I am of opinion 
that the plaintiff is entitle to a reasonable 
interest upon this sum. 

The result is that I would vary the 
decree of the Court below in so far 
that I would make' a decree in favour of 
the plaintiff entitling him to a refund of 
Rs. 2,000 from the defendant with interest 
thereon at 12 per cent. per annum’ from 
the 22nd December 1916 upto realisation. 
In other. respects:the decree of the Court 
below is affirmed and the appeal is dismiss- 
ed with costs. . 

Jwala Prasad, Jel agree. 

Z. K, f Decree varied. 

Appeal dismissed, ` 


* 
^ — 


[84 T. 0, 1924] 


RANGOON HIGH COURT. 
Civin RgvisioN No. 188 or 1923. - 
" . April 30, 1924. ^ - 
. Present:—Mr, Justice Young. 
MAUNG LEE GALE-PETITIONER 
h . VETSUS . 
PROHTADO BARICKAN— RESPONDENT. 
. Civil Procedure Code (Act V of 1908), s. 115,0. VI, r.? 
—RHevision—Omission to consider prior decision —Suit 
on. pro-note—Several | defendants— Execution not 
proved against one— Change of pleadings to original 
cause of action, whether permissible. 
The omission to consider the effect of a prior 
decision affords grounds for revision. : 
Zeya v, Mi On Kra Zan, 2 L. B. R. 333, followed. ' 
Where in a suit on a promissóry-note alleged to 
have been executed by three persons, execution is 


not proved against one of them, the plaintiff cannot‘ 


sue two defendants on the prómissory-note and the 
third defendant. on the original cause of action in the 
same suit: A plaintiff cannot in one and the same 
suit suddenly in the case of one defendant only switch 
off from-a pleaded to an’ unpleaded cause of action. 


“Civil revision against a decree of the 
oe Court, Yamethin, in C. A. No. 10of 
1923. | - 

JUDGMENT.—The questions in this 
application for revision, are: (1) whether 
the omission to considér the effect of a 
prior decision bearing on the question in 
issue affords grounds for revision; (2) 
whether. in a-suit on a. promissory note 
the plaintiff can sue on the original cause 
of action. The first point must be decided 
in the affirmative on the authority of 
Zeya v. Mi On Kra Zan (1) which decided 
that if the facts and the law applicable 
to the case. have been duly considered by 
the lower Court, then although its decision 
may be erroneous, the error cannot be 
corrected on revision. If, on the other hand, 


. the lower Court has failed to consider the- 


law or the facts it has acted illegally 
and its decision may.be revised. Here the 
alleged illegality was the failure to con- 


sider the effect of the Full Bench decision - 
of: Maung Kyi v. Ma Ma Gale (2) which. 


decided that where money is lent and at the 
same time a promissory note is given 
therefor, the creditor «can sue for the 
money due as on the original contract 
of loan, if the -promissory note cannot be 
proved. - 

Here the suit was upon .a. promissory 
note allegedto have been executed by three 
promisors and it was found that the 
respondent had signed as a witness, and. 


- 


(1). 2. L. B. R. 333. 


. (2). -54 Ind. Qas, 84; 10 L.B, R. 55; 12 Bur. L, T. 137 | 
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tlie question is, whether in one and the 
same suit on a promissory note the plaintiffs 
can sue two defendants on the promissory 
note and the third defendant on the original 
cause of action ?' . l 
The decision in Maung Kyi v. Ma Ma 
Gale (2) does not seem to me to decide 
that you can, and I have no hesitation 
in holding that it is impossible in one 
and the same suit suddenly in the case 
of one defendant only to switeh from a 
pleaded to an unpleaded cause of action. T. 


"would dismiss the application with costs. 


N, H, Application dismissed. 
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NAGPUR JUDICIAL COMMIS- 
" SIONER’S COURT. 
Civi, Revision No. 49 or 1923. 
. February 7, 1924, 
_ Present :—Mr. Prideaux, A. J, C. 
- Seth KBDE ALI—APPLICANT 
versus 


ASKARAN-—NON-APPLICANT. 
Limitation Act (IX of 1908), s. 20—Interest, pay- 


"ment of by principal, whether extends limitation 


against surety—Partnership— Partner, whether can, 


_ acknowledge liability on behalf of co-pariner in trans- 


action unconnected with partnership. 

The payment :of interest by a debtor within limita- 
tion under s. 20 ofthe Limitation Act, does not give 
& fresh starting point for limitation against the 
surety? [p. 200;col. 1.] e 

Subramania -Aiyar v. Gopala Aiyar, 7 Ind. Cas. 
808; 33 M. 308; 20 M. L. J. 633; 8 M. L. T. 321, re- 
ferred to. - . 

-Gopal Daji Sathe v.:Gopal, 28 B. 248; 5 Bom. L. R. 
1020 and Brojendro Kissore v. The Hindusthan Co- 


` operative Insurance Society Ltd., 39 Ind. Cas, 705; 95 


C. L. J. 238; 21 C. W. N. 482; 44 OC. 978, relied on. 

Where a partner stands surety for a debtor in a 
transaction which is entirely uneonnected with the 
partnership another partner cannot be présumed to 
have had any authority to bind the former by 
making or acknowledging re-payments of' principal or 
interest within -the meaning of s. 20 of the Limitation 
Act. [p.200,c01.2.] 

. Civil revision against an order of the 
Judge, Small Cause Court, Raipur, dated 
the 6th of January 1923. | 

Mr. J. Sen, for the Applicant. 


Mr, P.N. Rudra, for the Non-Applicant. 


JUDGMENT:—The Ist defendant in 
this case and his brother Sukhichand were 
the* principal debtorseon a bond for Rs. 200, 
dated the'l4th May 1914. The money was 
repayable on the 24th May 1914. The pre- 
sent applicant was a surety to the bond, 
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Plaintiff sued on 16th June 1922, that is, 


long after the three yéars’ limitation had 
expired, alleging that limitation was saved 


.by certain payments made towards interest 


by the principal debtor, or his brother, rang- 
ing from 17th November 1917 to 6th January 
1921. Gulam Abbas theson of the surety, who 
is said to be a partner with him, signed the 
memorandum taken from the plaintiff's 
account-books and written on the back of 
the bond in token-of the re-payments having 
been made. -This signature is made either 
on 13th February 1920 or.6th January 
1991. The defendants admitted the first 
. and the last re-payments, but denied the 
others. 

'The Trial Court finds that all re-payments 
have béen proved; that Gulam Abbas had 
implied authority to sign the re-payments 
for his father; that it was open to plaintiff 
io appropriate the payments towards inter- 
est and save limitation; and that, even 
if the authority of.Gulam Abbas is not 
proved, payments of interest were sufficient 
to keep the whole debt alive against both 
defendants, the principal debtor and the 
surety. Plaintiff was given the decree he 
asked for. : 
` The first question for my decision is 
"whether the payment of interest by the 
debtor within limitation gives a fresh start- 
ing point for limitation against the surety 
under s. 20 of the Limitation Aot. Al- 
though theomission of a creditor to sue the 
principal debtor within the statutory period 
may not discharge the debtor and the 
surety under s. 194 of the Contract Act, see 
Subramania Aiyar v. Gopala Aiyar (1), yet 
it seems to me that the payment of interest 
by the debtor within limitation under s. 20 


of the Limitation Act, does not give a fresh: 


starting .point for limitation against the 
surety: see Gopal Daji Sathe v.: Gopal (2), 
and Brojendro Kissore v. The Hindusthan 
Co-operative Insurance Society Lid. (3). It 


isnot here contended that the payments. 
made by the principal debtor in the present 


case were.on behalf of the. surety. 

I have now to see whetherthe signature 
of Gulam Abbas on the memorandum’ of 
re-payments.on the back of the bond, made 
long after limitation had expired against 
the father, saves limitation. 


(Qi T Ind. Cas. 898; 33 M9308; 20 M. L. J. 633; 8 M 


- (9) 98 B. 248; 5 Bom. L. R. 1020. 
(3) 39 Ind. Cas, 703; 25 C. Le J. 238; 21 Cl W, N. 


18b; 44 O: 978, . 
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clearly of opinion that in 'the present case 
it does not. Gulam Abbas may have been a 
partner with his father in the latter's hard- 
ware shop, but the father's bejng a surety 
to the transaction in the present cease was 
not an action on behalf of the partnership. 
His liability is personal. The transaction 
had-no eonnection with the partnership 
existing between the father and the son. 
The incident forms no part of the ordinary 
business of the firm, and I do not think that 
the inference, that if one partner has author- 
ity to acknowlédge liabilities or make 
payments saves ‘limitation. against another 
partner, ariseshere owing to the fact that 
the transaction is not a partnership one. 
I hold that Gulam Abbas was not authoriz- 
ed. No direct authorization has been prov- 
ed and such cannot be inferred from the 
surrounding circumstances. Therefore, as 
against the present applicant, the suit was 
clearly time-barred. E 

I modify the decree of thé lower Court 
and find that the applicant Seth Abde' Ali 
is not liable to the plaintiffs claim. He will 
get- his costs from plaintiff in both 
Courts.. I fix Pleader's fee Rs. 15. . 

Z. K, Decree modified. 


MADRAS HIGH COURT. - 
CrviL REvisioN Petitions Nos. 311 AND 312 - 
- OF 1923. 
November 16, 1923. 
` Present :—Mr. Justice Waller. 
RATNAM PILLAT AND ANÓTHER— 
DEFENDANTS Nos. I AND 15—HREgsPONDENTS 
—PETITIONERS 
versus —— 
NATARAJA DESIKAR (DECEASED) LE- 
PRESENTED BY Srimati DEIVASIGAMANI. 
ANNAMALAI DESIKAR—P.Lat:tirr 
— RESPONDENT. l 
Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
—Suit on behalf of the mutt by wrongly cppointed 
head—Death of plaintiff—Sutt, whether can le ccn- 
tinued by successor. es 
A suit brought on behalf cf a mutt bya wrongly ap- 
pointed head can after the latter's death be continucd . 
under O. XXII, r. 10, of the C. P. C, by a properly ap- 
pointed successor on whom the representation of tke 
instigation has devolved. 
Kasi Chetty v. Srimathu Devasikhamany Nataraja 
Dikshitar, 16 Int. Cas. 622; (1913) M. W. N. 181, relied 


on. Š 
Petitions under ss. 115 of Act V of 1908 


‘and 107 of the Government of India Act 
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praying the High Court to revise the orders 
of the - Court of the Subordinate Judge, 
Velloré, in OM; P. Nos.37 and 599 of 1922 
respectively in O, S. No. 42 of 192], 


Mr. C. A." Seshagiri Sastri, for the Peti- 


o. 


. tioners. . . 4 
. Messrs. T. V. Gopalswamy Mudaliar and A. 
Sampath Atyengar, for the Respondent. 
JUDGMENT.—tThe facts appear to be 
this,  Nataraja was in 1914 declared by the 
High Court to be a trespasser. He appealéd 
and the High Court's decision was upheld 
by the Privy Coüneil in 1920. In that 
interval in 1919 he had filed this suit as 
head of the mutt. After the Privy Coun- 





cils judgment Annamali who has now 


been brought on to the record.as the plaint- 
iff was. elécted head of the mutt. Somé- 
times aftérwards Nataraja died and in 1921 
Annamalai applied to be brought on record. 
as his légal representative. This applica- 


tion was granted and the order granting it - 


has been brouglit up in revision. Hi 
- It is now argwed that O. XXII, r. 3 does 
not apply. It does not follow, however, 
that because an application has-been made 
and granted un‘ler a wrong rule, respond- 
ent cannot be brought on record under the 
proper rule, if any rulé is applicable to his 
- Case, : Ts 
|. On thé whole I gee nó reason why 
Arinamalai should not þe allowed to con- 
tinue the suit under O. XXII, r. 10. 
.Nataraja sued on behalf of and as head of 
the mutt: No doubt be was found not to 
be the duly elected head of the mutt but 
æ dé facto trastee is- allowed to sue. Vide 
Kasi Chetty v: Srimathu Devasikhamarniy 
Nataraja Dikshitar (1). 
If Nataraja had a right to sue as repré- 
-sénting the mutt, it seems to me fhat on 
the appointment of a properly elected head 
the right to sue devolved on the latter. 
It would have been .a very different 
< matter, had: Nataraja sued in his personal 
capacity. Here the real plaintiff is thentutt 
and a suit brought on its behalf evén 
by & wrongly appointett head can, I think, 
be cóntinued' by & propérly appointéd suc- 


. céssdr oi? whom thé representation of the in- - 


stitution has devolved.’ 
Réspondent will be allowed t» continue 

the: suit, The petitions: are dismissed with 

costs (one set): | ; 

V,.N, V. ' A 

Z. K, ^ Petitións dismissed. 

(1) 16Ind, Gas: 622; (1013) M. W. N. 181. ~o ` 
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RANGOON HIGH COURT. 
CrviL Revision No, 199 or 1923. 
. May 9, 1924. 
Present:—Mr. Justice Young. 
SIT SOE AND oTHERS—PETITIONERS 


. VETSUS e 
MA. THIN-—RESPONDENT. 

Court Fees Act(V1I of 1870), s. 7 (iv) (c)— Declara- 
tion with consequential relief —Court-fee payable. 

In cases falling under s. 7 (iv) (c), Court Fees 
Aet, the plaintiff must value in his plaint the relief 
sought, and the plaint must be stamped according to 
such valuation, and not according to the subject- 
matter of the suit. 

Chinnammal v. Madarsa Rowther, 27 M. 180, relied 
On. : : 
- Maung Kyin v. Po Thin, 2 L. B. R. 200, not fol- 


lowed. 


Civil revision against a decree of the 
District Court, Tavoy, in C. A. No. 47 of 
1923. | m 

Mr. N. C. Sen, fcr the Appellants. 

Mr. Clifton, for the Respondent. 

_ SUDGMENT.—This application raised 
the question as to the right amount of 
stimp to be placed on a plaint praying for 
a declaration that a certain deed was in- 
valid and might be cancelled. 


-^Both parties agreed that the question 


was to' be determined by s. 7 (iv), (e) of the 
Indian Court Feés Act which provides 
that in suits to obtain a declaratory 
decree or order where consequential relief 
is prayed the amount of fee payable 
under the Act is to be computed accord- 
ing to the amount át which the relief 
sought is valued in the plaint and that 
in such & suit the plaintif is to gtate 


‘the amount at which he values the relief 


sought. 

The plaintiff in the case had valued 
his relief at Rs. 1,200 and stamped his 
plaint accordingly, and brought his suit 
in the Court ofthe Sub-Divisional Judge 
of Tavoy who, however, held on the author- 
ity of Maung Kyin v. Po Thin (1) that 
the suit must be valued on the subject- 
matter of the suit, and that as the deed 
of gift was of propertiés valued at 
Rs. 20,000. the plaint must be valued ac- 
cordingly. 

The case relied on’ was, however, merely a 
decision on the question whether the suit 
in. question which was for the setting 
aside of two documents affecting land of 
the value of Rs. 800 fell under Art, 17 


. of Sch. Il of the sgme-Act and was pro- 


perly,stamped with a fixed fee of Rs, 10 ° 
or under s. 7 (iv) (e) as involing conse- 
(1) 2 L. B, R, 266 
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quential relief. ^ The learned Judge who 
. decided the. case : expressed his entire 


',. agreement with a decision of the Madras ' 


High Court, which decided that to a. suit 
to sdeclare a sale-deed invalid s. 7 (v) (c) 
of the Act must be taken to apply and a 
Court-fee .was ordered, to be paid on the 


value which the plaintiff had himself . 


placed on the subject of the. suit, but 
then went on to order that the appeal was 
to be valued on the subject-matter of the 
suit, viz., Rs, 800. . 

This latter part of the judgment was 


quite inconsistent with the former in which 
the learned Judge had expressed his entire 


concurrence with the Madras High Court, 
which had ordered that Court-fee stamp 
should be paid on the value which the 
plaintiff bad :placed on the subject-matter of 
the suit. Also it was inconsistent with the 
words of the section which provides 


that the plaintiff is to state in his plaint- 


the amount at which he values the relief 
sought and that:the fee payable is to.. be 
computed according to that valuation, and 
moreover completely obiter, as the - learned 
Judge was not asked to decide what fee 
was to be paid, which ex hypothesi was to 
be determined on the plaintiff's valuation 
of the relief sought, but was .only asked 
to decide whether the valuation fell under, 
Sch. II, Art. 17 or under s. 7 (iv) (o). 
I cannot agree with this last~ portion 
of the judgment which was probably a 
slip, and not feeling myself bound by it 
as if is obiter dictum, I do not think it 


‘worth while to refer the matter to a Full: 


" Bench but hold that in cases falling 
under s. 7 (iv) (c), the plaintiff must value 
in his plaint the relief sought and that the 
plaint must-be stamped according to such 
valuation. [cf. Chinnamal v. Madarsa Row- 
ther (2).] | | 

“Here 'the relief .sought was valued by 
the plaintiff. -at Rs. 1,200, it must be 
. stamped according to that valuation and 


the Sub-Divisional Court -will have juris- 
diction. a XR 
NL EL Order accordingly. 


^ 


.(2) 27 M.480. «^ - edd 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. - 
CrvinL Revision No, 73-B or 1923, - >- 
2 April 2, 1924. -` ey 

Present :--Mr. Kotval, A*J. C. © 7 
‘CHAMPAT—DsrenpDant—APPLICANT ^ 
m versus i 

BALAKDAS-—PrAINTIFF—NON-À PPLICANT,' 
Court Fees Act (VII of 1870), s. 7 (xi), (ee) 
Ejectment suit against tenant holding over, nature 


|| 
^ 
„à 
N 


of. ES 
The tenancy of a&tenant holding over is created by 


occupation under an implied demise or agreement, : 


In. a ease where notice ‘to quit has been given, no 


` 


demise or consent to continuance of occupation ean . 


.be implied. The.person continuing in possession after 


.a notice to quit and demand for possession can be 


ejected as a trespasser. [p. 203, col. 1.] bok 


A suit to eject an annual tenant who has’ refused 
to deliver possession after service of a notice to quit, 
as prescribed by s..79 of: the Berar Land ‘Revenue 
Code, is not a suit for possession by a landlord against 
a tenant and does not fall within the purview of 
cl. (xi) (ce) of.s. 7 of the Court Fees Aot. [ibid.] - 


Civil revision against an order of - the 
District Judge, Amraoti, dated the 14th 
of March 1923, setting aside: that of the 
Subordinate Judge, Amraoti, dated the22nd 
of December 1922. | : Eas 

Mr. R. R. Jayawant, for the Applicant. . 

Mr. D. T. Mangalmoorti, for. the. 

Applicant. ` : 


- 


JUDGMENT.—The plaintiff Wahiwat- — 


dar of Shri Balasaheb Sansthan sued -the 
defendant Champat in the Court of. thé 
Subordinate Judge, Amraoti, for posses- 
Sion of certain fields. on the ground that 
the defendant, an annual tenant thereof, 
refused to deliver possession though a 
notice to quit as prescribed by s. 79 of 
the Berar Land Revenue Code had been 
served on him. The suit so far as. tlie 


relief for possession is concerned was - 


valued at fifteen times the annual rent. 
A. preliminary objection was taken on the 
defendant’s behalf that the suit being one 
between landlord. and tenant should-have 
been valued under s»7, cl. (xi) (ce), Court 
Fees Act, at one year's rent and that 
when “so. valued it Was outside the jurisdic- 
tion of the Subordinate Judge: The Trial 


. Court upheld the defendant's pleg« and 


returned’ the plaint for presentation to 
the proper. Court, The lower. Appelate 
Court held that the suit was not between 
landlgrd and tenant and directed the Sub- 


try the’ suit. "The defendant applies for 
m of the lower Appellate; Court's 
order. | l t 


b 


Non- | 


ordinate Judge to admit the plaint and . 


' [AIL 0, 1924]. 


late Court's order is correct. It is con- 
tended on the*' defendant's behalf that the 
defendant is a tenant holding over after 
the determination of his tenancy. The 
marginal note to s. 116 of the Transfer 
of Property Act refers to the “effect of 
holding: over.” The body of the section 
states :— J 


“Tf a lessee or under-lessee of property re- 


mains in possession thereof after the deter- 
mination of the lease granted to the léssee, 
and the lessor or his legal representative 
accepts rent from the lessee or under- 
lessee, or otherwise assents to his coutinu- 
ing in possession, the lease is, in the 
absence: of an agreement to the contrary, 


renewed from year to year, or from month: 


to month, according to the purpose for 
which the property. is leased, as specified 
ins. 106," - -> < 

- In English Law a tenant who, after his 
right to the occupation under a lawful 
title, is at an end continues (having no 
title at all) in possession of the land 
without the agreement or disagreement of 
ihe person in whom the right of possession 
resides is a tenant holding over. The de- 
fendant does not come under either descrip- 
tion. The tenancy of a~ tenant holding 
over is created by occupation under an 
implied demise or agreement. In a case 
where notice to quit has been given no 
demise or consent to continuance of occupa- 
tion ean be implied. The person continu- 
ing in possession after a notice to quit 
and demand for possession can be ejected 
as trespasser: Whiteacre v. .Symonds (1). 
The suit for possession not being one by 
a landlord against a tenant has been 
property valued. ‘The decision of ‘the 


lower Appellate Court is correct. "The 
application is dismissed with costs. 
‘Pleader’s fee Rs. 25. 

Z.K. Application dismissed. 


(1) (1808) 10 R. R. 224; 10 Eastel3; 103 E R. 680. 
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PATNA HIGH COURT. 
APPEAL'FROM APPELLATE ORDER No. 286 
oF 1923. 

May 22,1924. . 
Present:—-Mr. Justice Das and 
Mr. Justice Ross. . 
BHAGWAN CHANDRA DAS AND ANOTHER 
— DECREB-HOLDERS— APPELLANTS 
. versus 
Rat Sahib DHARAM NARAIN DAS 
AND OTHERS—J UDGMENT-DrBTORS— 
RESPONDENTS. 

Execution of  decree—Mortgage | decree— Decree- 
holder, right of-—Property advertised for sale-—Orde» 
excluding portion of property how fav | justified —Pyo- 
per procedure—-Courl, discretion of, to regulate sale. 

A decree-holder is entitled to have all the pro- 
perties mortgaged to him put up for sale but it is 
entirely inthe discretion of the Court to direct in 
which order the properties should be sold. All 
the properties must be advertised for sale and when 
they are actually brought into exeeution and become 
subject to sale it would be then for the Court to decide 
on just and equitable prineibles which property ought 
to be first sold. [p. 204, col. 1.] 


Appeal from an order of the District 
Judge, Santal Parganas, dated the 28th 
August 1923, confirming that of the Subor- 
dinate Judge, Rajmahal, dated the 7th 
July 1923. 


Mr. Janak Kishore, for the Appellants. 
Messrs. N. C. Sinha and B, B. Ghose, for 
the Respondents. 


JUDGMENT. 


Das, J.—This appeal is directed against 
the order passed by the learned District 
Judge of Santal Pergahas on the 28th 
August 1923 by which he affirmed the order 
of the Subordinate Judge of Rajmahal, dated 
the 7th July 1923. The decree-holders are 


the appellants before us. The opposite party 


represented by Mr. Naresh Chandra Sinha 
purchased some of the properties, which are 
the.subject-matter of this appeal, subject 
to a pre-existing mortgage in favour of the 
appellants. The appellants sued upon 
their mortgage and obtained a decree. 


' They are now proposing to execute the 


mortgage deeree and the only question is 
whether they are entitled to have all the 
properties which were mortgaged to them 
sold in execution of their decree, As] 
have already stated the opposite party pur- 
chased some of the properties and he 
applied for an order® that the properties 
purehased by him should in the first 
instance be excluded from thesale, The 


è 
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order of- the léàrned Subordinate J udge was 
in these terms: ` 

“I direct that the properties mentionéd in 
the petition of. D. N. ‘Das be excluded from 

sale, as the remaining property-is probably 
sufficient t realise the decretal amount. 


‘Tf the sale of these lands does not satisfy the - 


decree, the lands éxcluded now will be put 
up to auction to nidke up the deficiency. 
: Put up the amended: sale Droeiammuqn on 
. the 7th July 1923." 


This'order has. been affirmed by. the . 
In my opinion the- 


learned District J üdge. 
formi of thé order is defective. | The decree- 
holder is entitled to have all the properties 
mortgaged _ to him put up for salé; but it 
is entirely. in the discrétion of the Court 
tò direct 


should be Sold; - otherwise costs may be 


thrown away. It may be that the pr operties: 


other than those which have béen pwu“ 
chased by the 
‘insufficient’ to satisfy the claim.of the decree- 
` holdérs, Upori the form of the: order. passed 
_ by the Courts below it would be necessary 
. for thé decrée-holder to take out execution 
over again from the first stage to the last. 


Now, itseems tome that the decree-holder. 


should not be forced to this-posilion.. All 
the properties must be advertised for sale 
and when ‘théy are actually brought into 
execution’ and become subject to sale it 
would be then for, the Court to decide on 
just and equitablé principles which pro- 

perty ought to be first sold: see. Syed 
ifs libméd Siddik v, Ram Lal Mandar 


(I. THe fesult is that all the properties 


will bè advertised for sale.and the pro- 


pettiés othé? than those which have been. 


purchaséd by the respondent will be first 

put up fot salé. If theré is a deficiency 

then thosé, properties also will be put up 

for sale., Théré will be no order as to Costs. 
Ross, J.—I agree.- 


8. D. Order varied, 


NON 7 Ind. Cas, 4; 15 OV WEN, 80 at p.82. ` 
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in which order the properties: 


respondents would. be: 


[84 I. C, 1924] 
CALCUTTA HIGH COURT.: 
. APPEAL FROM ORDER No, 97 oF 1923. 
January 18, 1924. - i 
: Present:—Justiċe Sir Hu gb, Walmsley, 
Kr., and Mr. Justice Suhrawardy. . 
BILWAR BIBI—JUDGMENT- DEBTOR— 
APPELLANT 
VeTSUuS ` 
Munshi MAHOMED HABIBAR | 


RAHAMAN AND OTRERS—DECREE-HOLDÉRS ., 


'— RESPONDENTS. 
. Limitation Act (IX of 1908), s. ?- Succéssion Cera, 


- tificate Act (VII 0f 1889), s. ló— Execution of decree. 


— Succession certificate, grant of, effect opinais 


. tion, "commencement of. 


Under s. 15 of the Succession Certiticàte , Act; a` 
succession cer tificate is^ conclusive against persons 
owing the debts specified in the certificate and; not- ` 
withstanding any contravention of any provision: of 
the Act or other defect, the cer tificate affords - full. 
indemnity to all such persons as regards all payments. 
made in respect ‘of such debts to the pereon to whom. 
the certificate is granted. [p. 205, col. 1] oe 

The „person or persons to whom a succession certifi- 
cate is granted is or. are competent to give a valid. 
discharge to a judgment-debtor against whoni a decree 
hàd beén obtained by the deceased without the con- 
currence of. any other person and limitation, there- 
fore, begins io'run against the decree-holder from the: 
date on which the certificate is granted. [p 205, ccl. 2.] 
~ Per Suhrawardy, J.—One joint creditor cannot give 
4 valid discharge for a debt without the coneur rencé 
of his co-creditors. [p. 206, col. 2.] 

The Succession Certificate Act is intended to facili- 
tate collection of debts and to afford: protection to the 
debtor from claims of unknown claimants if he makes 
payment to -the known legal representatives of the 
deceased creditors. [p. 206, col. 2. 

JA Court dealing with an BU GRON for a succes- 
sion certificate has no jurisdiction to authorise- an, 
applicant to collect a debt on behalf ‘of another ap- 
phieant. (ibid. ] 

Section 7 of the Limitation’ Act contemplates a case 
where a decree-hoider holds such a legal character as to 
he able in law to give/a discharge on behalf of his. co- 
decree-holders. In order to determine whether a 
decree-holder is competent to give a valid discharge, 
one of the tests which may be applied is'can the 
judgment-debtor if he had paid the debt to that 
decree-holder out of Court have suctersfully pleaded 
payment to dll the decree-holders in full satisfaction . 

' of the decree ? [p. 206, col. 2; p. 207, eo 1.1 

(Case-law discussed.) 


Appeal against .4n order E the. Subordi- 
nate J udge, First Court, ,24-Perganahs, 
datéd the 19th of Jüne 1922. affirming that of 
the Munsif, First Court, at Diamond 
‘Harbour, dated the 26th of SeptemVer 1921... 

Manly: Syad Mahomed Saadullah, for the 


Appellant. - a 
JUDGMENT. . 
‘Walmsley, d.—This appeal is pre- 
ferred by the  judgment-debtors; The 
respondents obtained a decree against 
the appellants in a contribution suit, on 
February 29, 1913, 'and that decree was con- 


^ 
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firmed on January 17, 1914. They presented 
an application for execution on January 8, 
1917, but withdrew it on March 24, 1917. On 
March 19, 1990, they made another applica- 
‘tion, the applitation from which the present 
àppeal arises, Prima facie, the application 
is: barred by limitation, but the. Courts 
below have held that limitation was saved 
by the fact that some of the decree-holders 
. Were minors and that the adult decree- 
holders could not givea discharge without 
their concurrence, It is .urged for the 
judgment-debtors -that this finding is 
erroneous. 

- It appears that the original plaintiff i in the 
contribution suit died during the hearing of 
the suit, and that the present decree- holders 
were brought on the record as his repre- 
sentatives. On February 21, 1913, a certi- 


ficate was issued under Act VII of 1889. 


and it was by virtue of that certificate that 
the decrée-holders obtained, their decree 
four days latter (see s. 4 (1) (iij We have 
called for the record of the application, 


under Act VII of 1889." It purported to be- 


made by five persons, the adult son Habibur 
Rahman and the widow of the deceased 
and the three minor sons represented. by 
their adult brother as their guardian. The 
certificate was granted to all five, with the 
remark that three of them were minors 
represented by their guardian Habibar 
Rahman. It also appears that a bond was 


taken from Habibur Rahman to secure the 


interests of the minors. Some time later 
in October 1917, Habibur Rahman, was 
appointed: guardian of two -of his minor 


brothers, under Act VIII of 1890, but I do not” 


think that that fact ‘affects the situation. 
The question is whether Habibar Rahman 
and the other adult holder could by that 
certificate give a valid discharge to the 
judgment-debtors. ` It 
Object of the certificate was that they 
should be able to do so; the debt had to 


be specified in the application under s. 


6 and again it was specified in the certificate 
that was issued; and untler s. 15 of the 
Act, ‘the certificate is conclusive against 


persons owing the debts speeified in it” 


and notwithstanding any contravention of 
s. 1 (4) or other defect, affords full indemnity 
to all such persons as regards all payments 
made in. respect of such debts to the person 
to whom the certificate was granted. 

It appears to methat the certificate as 
‘described by , the learned -Judge was in 
effect granted to the two adults, with the. 
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is clear that the’ 
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addition that Habibar Rahman had three 
minor brothers, entitled to share with him 
in any assets recovered. under the certi- 
ficate. This addition was a superfluity, for 
the rights ef other persons to share in the 
moneys recovered are safeguard'ed by s. 9, 
and the Court that grants the certificate 
has to satisfy -itself only on the points that 
notice has been given to such other persons 
and that the applicant i is & Suitable person 
to receive the certificate. In this view I 
think that :the two adults were competent 
to give a valid dischargeto the judgment- 
debtors without the concurrence . of the 
minors. Any other estimate ofthe mean- 
ing ‘of the certificate would involve a find- 
ing that its only use was to'show the 
Court before which the suit was pending 
that certain fees had been paid. That I 
think would be a grotesque construction 
of a certificate granted under an Act to 
facilitate the collection of debts on succes- 
sions and to afford protection to parties 
paying debts to the representatives of the 
deceased persons. 

Our attention was drawn to the case of 
Bholanand Jha v. Padntanund Singh (1) 
in support of the proposition that the 
adults could give a valid discharge, quite 
apart from their powers under the certifi- 
cate. In.the view I take it is not necessary 
to consider that decision. It is equally 


"unnecessary to deal with the rights of the 


decree-holders under their personal law. 

On the dates given I hold that the applica: 
tion was barred by limitation and I, there- 
fore, allow the appeal with costs in all 
Courts. I assess the hearing-fee at two gold 
mohurs in this Court. 

My learned brother unfortunately takes a 
different view. We dealt with the effect 
of such a difference.in another case (M, 
A. Nos. 19 and 20 of 1923) and it is not neces- 

sary to repeat here what we said in that 
case. Unfortunately we differ also in regard 
to the results of a difference. To avoid 
an endless succession of differences, my 
learned brother assents to an order being 
passed that my judgment as that of the 
senior Judge shall prevail. 


‘Suhrawaray, J.— The only point 
that demands consideration is whether in 
the circumstances of this case, the adult 
decrge- holders could give a valid discharge 
in respect of the deor refal debt without the 
concurrehce of the minor decree-holders, 


(1) 6 C. W. N. 348, 
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The facts have been fully set out in my 
learned brothers judgment and in the 
judgment of the Court of Appeal below 
and I need not set them out here. 

Ex facierunder s. 7 of the Limitation Aot, 
1908, the application for execution is not 
-barred unless it is established that the 
adult decree-holders could legally give a 
discharge for the debt without the minor 
decree-holders joining them in giving such 
discharge, The succession cer tificate under 
Act VII of 1889 was granted to all the heirs 
of the deceased decree-holder, who were five 
in number including three minors. In those 
proceedings -Habibar Rahman, their adult 
brother, represented them, I take it as their 
guardian ad litem. 

Now under the law of contract as obtain- 
ing in India one of joint creditors can- 
not give a valid discharge without the 
concurrence of his co-creditors. If any 
authority is required for this well-settled 
proposition, so far as this Court is concerned, 
reference may be made to s. 45 of the Con- 
tract Act and to the cases of Surja Kumar v. 
- Arun Chunder (2), Amando Kishore Das v. 
Anando Kishore Bose (3), Harihar Pershad 
. v. Bholt Pershad (4), Jagat Tarini v. Naba 
Gopal Chaki (5) and Husainara Begum v. 
Rahmannessa Begum (6). To remove the 
doubt once entertained as to whether decree- 
holder is also governed by the provision of 
8. 7 of the Limitation Act of 1877, the Legisla- 
ture has expressly extended it to his case in 
the new Act. 

' That being so, it is to be seen if there is 
Any peculiar circumstance in this case 
which will take it out of the operation of the 
law as enunciated above. I have tried 
and failed to discover any. "The record of 
the certificate case has been, brought up 
and I have carefully examined it, Tt ap- 
pears that five persons, who, as is clear, 
from an inspection of the ‘record, gave 
themselves out as the only heirs of ' Abdul 
Kadir, the deceased decree-holder, applied 
for a certificate under. Act VII of 1889 in 
respect of two debts of which the decree 
-under consideration was one. Three of the 
applicants viz., 2,3 and 4 were minors and 
were represented in the proceedings by 
the first applicant as their guardian, It is 
worded thus:—‘‘To 1, 2, 3, 4: pane 9. 2, 8 and 


(2) 28 C. 465; 5 C. W. NP 767, À 
m 14 C. 50; 11 Ind. Jur. 143; 7 Ind. Déc. («: s.) 3L 
(4) 6 C. L. J. 383. 

(5) 34 C. 305a at p 320; 50.L 
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4 are minors by their'guardian brother 
Habibar Rahman (No. 1) of......... whereas 
youapplied on the 2nd day of August 1912 
for a certificate under the Succession Cer- 
tificate Act, 1889, in the matter of the estate 
of Munshi Mahammad Abdul Kadir deceas- 
ed in respect of the following debts and 
securities, namely, ......... This certificate 
is accordingly g granted to you and empowers 
you to collect those debts." This is clearly ` 
an authority to all the five persons to 
collect the debts jointly, Habibar Rahman 
was made a guardian of the minors to secure 
their proper representations in the proceed- 
ings, under O. XXXII, C. P.C. The Suc- 
cession Certificate Act as its heading shows 
is intended to facilitate collection of debts 
and to afford protection to the debtor from 
claims of unknown claimantsif he makes 
payment to the known legal representatives 
of the deceased creditor. The Court has 
no jurisdiction, acting under the Act, to 
authorise an applicant to collect a debt 
on behalf of another applicant, No doubt 
the Court granting the certificate took a 
bond from Habibar Rahman the first ap- 
plicant to the effect that if he realised 
any money on behalf of the minors and 
misspent it, he would be liable in the 
amount of the bond. It may be argued 
that, by taking such a bond from Habibar 
Rahaman, the Court authorised him to 
collect the decretal amount in this case 


'on behalf of the minor decree-holders. To 


this two cogent answers are available: First, 
the Court had no jurisdiction under the 
Act, as I have observed to empower an 
applicant to collect the debt on behalf of 
another applicant. Ifa Court isso minded 
it can grant the certificate to one person 


‘or the major applicants only who would 


take it subject to the liability to indemnify 
other heirs, secondly, the bond given in 
this case is not such.a bond which the 
Court is authorised and directed to take. 
from the grantee of certificate. The only sec- 
tion relating ta taking bonds in a case 
under Act VII of 1889 is s. 9 of-the Act 


-under which the Court shall take a bond 


by way of indemnity to persons, other 
than the- certificate holder, who may be 
interested in the money. The bond, there- 
fore, in this case does not’ and cannot em- 
péwer Habibar Rahman to realise the 
decretal sum from the judgment-debtor on 
behalf of the minors, 

Section 7 of the Limitation Act contem- 
plates a case where adecree-holder holds such 
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a legal character ag to be able in law to 
give a discharge on behalf of his éo-decree- 
holders. [Rati Ram v. Nadar (7) per Walsh 
‘J.J. One of the tests may be that had the 
judgment-debtor paid the debt to oneof 


the decree-holders amicably and out of. 


Court could he have successfully pleaded 
payment to all the decree-holdérs as full 
satisfaction of the decree? In my opinion 
inthis case he could not.  — 

In my judgment, this appeal fails and 
ought to be dismissed with costs. 

As to the result of this difference of opi- 
nion I have dealt with the question at length 
in my judgment in M. A. Nos. 19 and 20 
of 1923 and I need not repeat the reasons 
here for the conclusion that my judgment 
agreeing with that of the lower Court should 
prévail Iam of opinion that the appeal 
should be dismissed. 

Z.K. Appeal dismissed. . 
(7) 49 Ind. Cas. 990; 17 A L. J, 649; 41 A. 435. 





ALLAHABAD HIGH COURT. 
MISCELLANEOUS CIVIL Cass No. 245 or 1924.. 
"x June 13, 1924. 
Present:—Mr. Cecil Henry Walsh, 
Acting Chief Justice, and Mr. Justice 
Ryves. 
In the.matter of Messrs. LACHHMAN 


'" DASS-NARAIN DASS or CAWNPORE ` 


. |. . —APPLICANT. 

Income Tax Act (XI of 1992), s. 4 (8) ())-—Profits 
from business allocated to religious or charitable pur- 
poses, whether exempted from assessment. 

Income derived from .profits made by a trading 
concern in business cannot be regarded as income 
derived from property held under a trust within the 
meaning ofs. 4 (3) (i) of the Income Tax Act merely 
-because. a fixed proportion of the profits is allocated 
to religious or charitable purposes. Profits so allo- 
cated cannot consequently be exempted from assess- 
E E s. 4 (3) (i) of the Income Tax Act. [p. 208, 
col. 1. 7 
Reference from the' Commissioner of the 
income Tax, U. P., undeg s. 66 of the Indian 
Income Tax Act,1922.  - 

Mr. P. L. Banerji, for the Applicant. 

Mr.*L. M. Banerji, for -the Crown. 

J UDGMENT.—This is a case stated 
by the Income Tax Commissioner on a 
question of principle -raised by a firm 
carrying on business in Cawnpore in these 
provinces, T’he.business carried on by the 
firm is that of an oil mill, which includes 
buildings and other premises and machi. 
- pery, and is,-of course, carried on by them 


in the prescribed manner." 
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for profit. It is an ordinary trading 
business as defined in s. 2 (4) of the 
Income Tax Act: "Business includes any 
trade, commerce or manufacture, or any 
adventure or concern in the nature, of 
trade, commerce or manufdcture.” The 
firm isa registered firm under the Income 
Tax Act. For reasons, which it is not 
necessary to specify, the Income Tax Act 
of 1922 enables a firm to register its busi- 
ness. A registered firm as provided by 
s.2° (14; "means a firm constituted 
under an instrument of partnership specify- 
ing the individual shares of the partners 


.of which the prescribed particulars have 


been registered with the Income Tax Officer 
Certain ad- 
vantages accrue to the members of a firm 


so régistered, upon which we need not 
-now dwell. 


This firm was registered on 
the 9th of January 1923, and the shares 
of the respective partners—if it is right 
to describe each of them as a member of 
the firm—were divided in the following 
way:—Madan Gopal, the head of the firm, 
had seven annas in the rupee, Benarsi 
Das had three annas, Kunji Lal had three 
annas, and a charitable or religious object 
under the name of Radhe Ballabh a 
temple in Muttra had three annas. In 
substance, of course, that was merely 
a dedication by the three active members 
of the firm of 3/l6ths of the profits of 
their business to charitable purposes. As 
a matter of fact, the 3/l6ths is derived 
from the profits made in carrying on the 
business. There is no reason in the world 
why a firm should not divide 15/16ths of 
its profits to charitable or other publie 
purposes, receiving ]l/l6th only for its 
own personal enjoyment. The result would 
be the same. The proportion so allotted 
would.still be a proportion of the profits 
made by the business. That is not seri- 
ously denied. The objection taken by the 
firm is that the 3/16ths of their profits, 
which have been thus allocated to charity 
in their partnership deed is not liable to 
taxation on the ground that it is exempt 
as being devoted to religious or charitable 
purposes. Upon that point the Income Tax 
Commissiener, who decided against them, 
has stated acase tothis Court. The In- 
come Tax Commissioner has given reasons 
for his decision ag&inst the trading firm, 
which’ we do not think it necessary to 
discuss. It may on another occasion be 
necessary to decide- whether allorany of 
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his reasons. are sound; and we think it 
better that we should not, without further 
argument, express any opinion. upon the 
views so expressed, In our view the con- 
tention of the applicants raised a broader 
and more important question. The ques- 
tion is, whether the class of income of 
which 3/16ths in this case is undoubtedly 
devoted to charity, is within the exemp- 
tion, or.can, by any stretch of language, be 
brought within the exemption at all The 
exemption relied "upon by the applicant is 
contained in s. 4 (3). It runs as follows: 
“This Act shall not apply to the follow- 
ing classes of income: — . 

(i) Any income derived from pro- 
perty held under trust or other legal obli- 
gation wholly for religious or charitable 
purposes, and in the case of property so 
held in part only for such purposes, the 
income applied, or finally set apart for 
application thereto," `- 

In our view: income derived from profits 
made. by. a trading concern in’ business, 
is not income derived from property held 
under trust. The provision in the deed in 
question is merely an allocation of the pro- 
portionate part of the profits to religious 
purposes.. The exemption deals with a 
totally different subject-matter. In most 


countries, in a manner with which we in, 


India are familiar, Government has within 
eertain limits exempted from the ordinary 
“ liabilities to contribute to publie revenue, 
endowed property set .apart by pious 
people, or held under. pious trusts “for 
purposes which are wholly religious or 
charitable, or in the case of properties 
which are only partly so held that part 
alone which is applied by the trust or the 
instrument creating it to religious or 
charitable purposes is granted an exemp- 
tion, and the language used in.s. 4 (3) 
(i) is, in our opinion, appropriate to. an 
exemption of that’ kind and to no other. 
It is impossible to hold, having regard to 
the terminology used in this Áct, that the 
profits of a trading concern are in any 
sense derived from property held under a 

trust or a legal obligation ior: Wah 
purposes. That. view is strengthened- Dya 
persual .of ss. 9 and 10, in which the 
Legislature has demacrated the boundary 
line between property strictly so, called, 
and a business, ande has laid down. the 
circumstances under which incorhe-tax is 
payable upon property and payable upon 
profits derived from a business. In our 
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view it is sufficient for “the purposes of 
this case without deciding any question 


.raised in the Income Tax Commissioner’ 8 


decision that we should hold, as we.do 
that- the profits for which it is sought to 
claim exemption in this case, do not come 
within the exemption .clause. . 

Therefore the ‘case must .be decided 

against the applicants who will pay the 
a E ak costs in such a case to the 
Income Tax Commissioner. The - appli- 
cants must pay the amount certified 
being the same as that paid to their own 
Barrister, : t 

Z. K. l 


PATNA HIGH COURT. 

- APPEALS FROM. APPELLATE DECREES- Nos. 47 
AND 60 Tro 66 or 1922..4ND 4101 oF 1991. 
April 10, 1924, 

. Present :—Jdustice Sir J wala Prasad, KT., 
and Mr. Justice Foster. 
JAGDAM SAHAY AND ANOTHER— 

DEO Seas 


Babu RUPNARAIN MAHTON 
AND OTHERS— DEFENDANTS— 


l RESPONDENTS. 

Family arrangement, nature of-— Reversioner, whe- 
ther bound by act of life-tenant--Consent of rever- 
sioner, effect of—Properties allotted to reversioner, 
transfer of, validity of—Transfer of Property Act 
(IV of 1882), s. 6, applicability of Attestation of deed 
—Consent—- Estoppel. 

An agreement entered into upon 4 supposition of 
right or of a doubtful right, though it .afterwards 
appears that the right was on the other side, is bind- 
ing on the parties and the right cannot prevail against 
the agreement -of the parties for the right must 
always be on one side or the other. Therefore, the 
compromise of a doubtful right is a sufficient found- 
ation for an agreement. -[p. 217, col. 1. 

The Courté' recognize the rule of equity as to 
agreements by way of compromise particularly. in 
family arrangements and agreements entered into 
with good faith, honest intentions and full disclosures 
between the members of a family. Such adjustment 
of rights inter se wifi not be, disturbed merely 
because it is founded upon, a a kn a which 
ultimately turns out to be incorrect. [ibid;] 

A limited owner has no right to bargaih with 
respect to ihe rev ersionary interest and cannot enter. 
into an arrangement the eflect of which is to com- 
pletely extinguish the reversionary interest unless 
it is sanctioned by the necessities to preserve the 
estatee[p. 221, col. 1.] . 

A bona fide family settlement prompted by the 
necessity to preserve the estate itself so that it may 
enure to the benefit of those interested in the estate 
without waiting to have the rival -claims of the 
disputants determined, by means of a ruinous litiga. 
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who derive title through them, but also those who 
Subsequently aequire an interest in the property 
SE iid the ‘original holder thereof. |p: 

4A, COl Aj ,- : : | , 
. - The mere attestation of a deed by a relative of the 

parties does not import his concurrence in the terms 
of the deed. But where it appears that the person 
attesting the deed not only took an ` active part in 
the transactions relating to the deed but was fully 
cognizant of them, he cannot subsequently be allowed 
ELM ignorance of the contents of the deed. [p. 220, 
col. 2.) ," NN 

“ Where in consideration of certain propertiés being 
given to them, to which they are not .immediate- 
ly entitled, certain reversionaries agree not to raise any 
objection to a transaction arranged between different 
members of the family in order to settle a dispute, 
the action of the reversioners does not amount to a 
transfer of their reversionary rights so as to con- 
travene the provisions of s. 6 of the Transfer of 
Property Act. The arrangement must be regarded 
as a family arrangement having been consented to 
and confirmed by the reversioners, and the latter are 
bound by it. [p. 224, cols..1 & 2.] 

There is nothing illegal ina person, for good con- 
sideration, contracting not to claim a share in a 


property in the event of his becoming entitled to it. 


on the decease of & living person, and s.6 of the 
Transfer of Property Act does not affect such an 
agreement. [p. 224, col. 2 

A possibility with an interest is more than a 
possibility and is a present divisible interest. [p. 
225, col. 1.] ; 

.Although an heir expectant cannot transfer a pro- 
perty under s. 6 of the Transfer of Property Act, 
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when he comes into possession he can make agree- 
ments with respect to it. A reversioner accepting an 
arrangement made by the life-tenant and taking pos- 
session of the property on its strength will be deemed 
to have re-aflirmed the arrungement and will be bound 
by the arrangement made by the life-tenant. [tbid] 

Where a reversioner obtains properties as consider- 
ation for consenting to a family arrangement, a transfer 
of such properties by the reversioner does not amount 
to a transfer of his reversionary rights and cannot be 
questioned as being contrary to the provisions of s.6 
of the Transfer of Property Act. [ibid.] 


Appeals from a decision of the District 
Judge, Patna, dated the 27th September, 
1921, confirming that of the Subordinate 
Judge, First Court, Patna, dated the 12th 
August, 1920. i 

Messrs. N. C. Sinha, Murari Prasad Netart 
Chandra Ghoshand Bhagwan Prasad, for the 
Appellant. - 

Messrs. K. P. Jayswal, Manohar Lal, S. 
M. Mullik, Nurul Hasan, Bankim Chandra 
Mitter and S. Dayal, for the Respondents. 


JUDGMENT.—These are nine analo- 
gous second appeals by the plaintiffs and 
arise outof the suits brought by them to 
recover, possession of certain properties as 
reversionary heirs of their maternal grand- 
father, Girwar Narain. The following is the 
undisputed pedigree of the family :— 


Munshi HANUMAN SAHAY 


7 ^ 
a arcs ME A ALL An n nd 
^ 


- | 
Munshi Sadhu.Narain 


| 
Ramn Praaad ; RM Prasad 


E 
Daughter married to 
Hansraj Bahadur 


i - 


T T during the lifetime 
: of her father.) 


e : Pratap Narain 
: l i (became major 


Girwar Narein, (died on 
20-2-1892.) 


Naurangi Lal (died Rajbansi (died on 





M. Gouri !ghanker, 





(childless). 
l e 
| 
| 
at Badamo Musammat Naubat Kuer (died 
i n Hem Fateh Kuer, childless during 
Kuer married to married to the lifetime of 


her father), 
17th December 
; 1906) 


Gobinda Kuer. 


Jagdam 
Sahay, 


M ‘in 1893), (became major 
p e DD. 


i 


` 


e MH a MAT 


i 
Kailas Prasad, 








ej? - A | 
! Bachu Narain, Jadu Prasad, L Akhlesh Prasad, 
(minor) alias. (minor). (minor). (minor).. 
. Brij Bansi. ` 
B ° is 
g TE. 
Rajendra Prasad . Jagdishnandan. ., ° Kesho Nandan 
Prasad. TOT Prasad, 
Shivaraj Nandan Prasad; (minór.) eae X^ Se : 
14 ay jt 


- 
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and the parties got posséssion of the pro- 


of the District Court of Patna. He deid on  perties allotted to them respectively;,and 

- the 20th February 1892 leaving him surviv-, gottheir names registered in respect of 
* ing a daughter, Musammat. Fateh Kuer, theirshares in villages in the Land Regis- 
.-gince deceased and two grandsons by a tration Department, and as regards. the 

' predeceased edaughter, Pratap Narain and houses allotted to them they got their 
 .Jagdam Sahay and two nephews Ram names registered in the Municipal books, 
. Prasad and Sham Prasad, the sons ‘of without any objection from any quarter. 
‘Sadhu Narain, the deceased brother of They obtained succession certificates in” 


' thé 


Girvàr Narain. On the death of | Girvar 
Narain, a dispute arose between Ram 
Prasad and Sham Prasad on one hand and 
-Musammat Fateh Kuer on the other.as to 


‘the title to the properties which stood ré-- 


.corded: in the name ‘of’ Girvar ` Narain. 


tı Ram Prasad. and Sham Prasad’ took up -the 


position that they together with Girvar 
‘Narain formed a joint’ Mitakshara family of 
-which Girvar Narain was ‘the managing. 
member and that the properties were joint 
‘fainily properties and had been acquired 


out of joint family funds and that conse- 


quently they were entitled to take those 


. properties by survivorship to the’ exclusion 
. of Fateh Kuer. 


Fateh Kuer, on the other 
hand, maintained that the properties were 
self-acquired properties of Girvar 
Narain and that she was entitled to 
succeed to them to the exclusion of Ram 
Prasad and Sham Prasad. In this dis- 
pute. Naurangi Lal, father of Pratap 
Narain and Jagdam Sahay who were then 
minors, took the side of Musammat Fateh 
Kuer for his sons’ interest obviously lay in 
Fateh Kuer succeeding to the properties as 


“an Meiress of her father, Girvar Narain, or 


otherwise they would not have any chance 
of succeeding to the propérties even if. they 
had survived Fateh Kuer. 

On the 22nd of September 1892 the -par- 


ties settled their dispute by means ofa deed: 
of partition (Ex. L) wherehy all the proper- 


tiesin dispute were apportioned between 
the three parties. . The properties in sche- 


dules I and II to the deed were allotted res-. 


pectively to Ram Prasad and Sham Prasad 
first party, those set out in schedule III to 
Musammat Fateh Kuer absolutely second 
party: and those set out in schedule IV joint- 
ly to Partap Narain and Jagdam Sahay who 


were represented by their father, Naurangi ` 


Lal, as third party. The properties were 
divided in the following proportion :—The 
first party obtained a.share of 74 annas ; the 


second party three agnas and the third ` 
* party 53 annas. The parties signed this 
duly registered. The. 


deed which was 
deed of partition was fully given effect to, 


^ + 
e 


order to realise the bond debts, ete. In pro- 

portion to their shares as defined in the 

taksimnamah and realised those debts and 

appropriated them. There is no dispute : as 

to these debts: They further went on trans- 

ferring théir shares from 1892 the date of 

the taksimaiaimah till 1899 with the résult 

that almost all the properties in dispute 

are in possession of third parties transferees 

and the possession has remained undisturb- 

ed forthe last 26 or 27 years.- 

. The properties allotted to Pratap Narain. 
and Jagdam Sahay were also transferred to 

third parties. Pratap Narain became major 

soon after the-taksimnamah in 1893-and 

Jagdam in 1900. .The transfer deeds with 

respect to the properties allotted to Pratap 

Narain and Jagdam Sahay were executed by . 
Pratap Narain himself and by Naurangi Lal 

on behalf of his minor son Jagdam Sahay.. 
Pratap Narain is said to have taken part 


in the execution of the transfer.deeds by 


Rám Prasad and Sham Prasad and Fateh 
Kuer with respect to the properties allotted 
to them;either by being a scribeto some 
of the documents or having attested others 
as a witness. ` ‘ 


-- Fateh: Kuer died on the 17th December 
:1908, and on her death the dispute between 


the parties broke . out afresh, Gobinda 


Kuer, daughter of Fateh Kuer, also became — 
^8 party to the dispute and applied to have 
. her name registered in place of her deceas- 


ed mother with respect to the properties 


in: suit, set forth in schedule I to the 


taksimnamah (Ex. L.). Her claim was 
resisted by Pratap Narain and Jagdam 
Sahay as objectors No. 1 and Ram Prasad 


-and Sham Prasad a8 objectors No. 2. Each 


of the aforesaid three parties claimed to be 
registered in place of the deceased to the 
exclusion of. the others. Gobinda Kuer 
subsequently withdrew her claim, and the 
dispute between Ram Prasad.and Sham 
Prasgd on the one hand and Pratap Narain 


‘and Jagdam Sghay on the other was decided 
.by the Revenue Authorities in favour | of 


the: former upon the ground that under’ 
the taksimnamah the family of Girvar 
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Narain, Ram Prasad and Sham Prasad was 
prima facig joint, and hence they were 
entitled- to be registered in preference to 
Pratap. Ngraàin and Jagdam Sahay who 
-were sister's sons of Fateh Kuer. The 
decision of the Revenue Authorities is dated 
T d December 1907 and 21st January 

On 5th August 1916 Jagdam Sahay 
commenced an action by instituting Suit 
No. 6 of 1916 in the Court of the Subordi- 
naʻe Judge of Pana for recovery of his 
half share of Sheorampur allotted to Fateh 


Kuer in schedule- III and half share in. 


Mouza Jaintipur and in two houses allotted 
to Ram Prasad in schedule I of the deed 
of partition. 

Pratap Narain was impleaded as defend- 
‘ant in this case upoh the allegation that 
he did not elect to join in. the suit on 
account of ill-feeling’between him and the 
plaintiff Jagdam Sahay. During the pend- 
ency of the suit the plaintiff entered into 
a compromise “with Ram Prasad and his 
sons whereby in consideration of Rs. 700 
‘agreed to be paid to Jagdam Sahay, the 
plaintiff, he relinquished his claim in 
respect of the properties set forth in 
schedule II of the plaint. The suit was, 
therefore, tried only with respect to 
Shivarampur in schedule I of the plaint 
which was allotted to Musammat Fateh 
Kuer and with respect to which she had 
executed a mukarrari deed, dated the 24th 
August 1894, in favour of Inderjit Mahton 
. who had. sold it to defendant No, 6 Musam- 
mat Bhagwati Kuer. The suit was decreed 


by the Subordinate Judge ‘on the 31st. 


“May 1918.  . 
The suit being valued above Rs. 5,000, 
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-in the respective plaints. 
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the mukarraridar Musammat Bhagwati 
Kuer appealed to this Court, The appeal 
was dismissed by a decision of this Court 
given by Das and Adami, JJ., on the 21st 
June 1921 and reported in Bhagwati Kuer 
v. Jagdam Sahay (1) The result of this 
litigation is that the 8 annas of the mukar- 


.rari of Mouza Shivarampur granted by 


Fateh Kuer to Inderjit Mahton and Bhag- 
wati Kuer has been set aside; and as 
regards the 8 annas of the other properties 
in the suit, namely, Jaintipur and two 
houses allotted to Ram Prasad‘by the deed 
of partition,’ Jagdam Sahay has been declar- 
ed to be the absolute proprietor. 

That case was obviously a test case 
brought by Jagdam Sahay, and soon after 
the decision of the Trial Court in that case, 
early in December 1918 both Jagdam 
Sahay and Pratap Narain commenced ac- 
tions in ejectment with respect to the 
remaining properties covered by the tak- 
simnamah, and hence these nine suits; five 
by Pratap Narain (one of which is a 
counter-part ofthe aforesaid case reported 


-as Bhagwati Kuer v. Jagdam Sahay (1), 


Pratap Narain claiming half share in the 
properties covered by that case) The 
remaining four suits of Pratap Narain and 
four suits of Jagdam Sahay are counter- 
parts of each other, Pratap Narain claiming 
8-annas share and Jagdam Sahay claiming 
8-annas share in the properties mentioned 
The tabular 
statement annexed hereto will show ata 
glance the properties covered by the suits, 


-thè pérsons to whom they were allotted in 


the deed of partition and the manner in 
which they were dealt with by the parties 
since the taksimnamah of 1892. 





Suit No., Second Ho 
Appeal No. and First Plaintiff 
ERE share. 
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mit! 





l Properties covered by the 
suit in which Pratap Narain 
Appellant.: and Jagdam had each 8-annas 


| 
| Allotted by 


deed of ; 
"t How property dealt with 
Briere aa by the parties. 
22-9-1892. 








ambaka ho aáÓ— 
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(^u Nos 710f1918/| Pratap | Mouza  Shivarampur which | Fateh - Musammat Fateh Kuer exc- 
* 12 of 1920. 
F3 A, No. 431. 


S. A. No. 47 of 1922. 


' Narain. 
Fateh 
partition deed. 


| 


` 


Ram Prasad 


respectively. 


was allotted’ to Musammat 
Kuer in seh. II of . 


deed 
(Ex. O) in favour of defendant 
No. 7, dated 21th August 


cuted a mukarrari 


Mouza Jaintipur allotted to | Ram Prasad} 1894, who executed a sale- 
and 
.| Prasad in sehs, I and IL| Prasad. 


Sham | and Sham | deed in favour of defendant 


JJ eNo. 6. 


Two houses allotted to Ram | Ram Prasad, 





Prasad Sch.I of partition - 
deed, — or 


(1) 62 Ind, Cas, 933; 6 BSL. J. 604; 2 P.L. T. 471, 
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: Allotted by 
Properties covered by the ‘ 
A suit ix Nx rpm Plaintiff | suitin which Pratap Narain ic How property dealt with 
SLE boss] No. Appellant.| and Jagdam had each 8-annas |. PA ted by the pagis. 
s | share. ` 29-9-1892. 
Suit No 6 of 1916. Jadgam | Mouza Shivarampur in sch. I of 
High Court F. A.| Sahay the plaint. 
No. 164'of 1918. br Mouza Jaintipur . and 0 
houses in sch. II of the 
plaint. 
Suit No. 312 o£ 1918/ | Jagdam | House in sch. IV. Jagdam | Pratap Narain executed ijara ` 
115 of 1919. Sahay Sahay. deed, dated 3rd October 1896 
F. A. No. 429, and kabala, dated 7th April 
S. A. No. 60 of 1922. | _ 1899 (Ex. E-2), while he was 
i major and Naurangi Lal joined 
in them on` behalf of J dgdam 
Sahay. 
Suit ato o of 1918/ Pratap - Pratap 
lei 116 2 Narain Narain. 
1 
S A Ne. 3 of 1922. ` 
‘Suit Nos. 309 of 1918/| Partap | House allotted to Sham Prasad] Sham Sham Prasad executed kobala 
TAN ADU Narain. in sch. IT of partition deed. Prasad. IR. G-2), dated 19th June 
o. 424. 7 1893 Í 
. A. No. 65 of 1922. Nani. ME Eats 
Suit Nos. 313 of 1918/ | Jagadam ix 
8 of 1920. Sahay. i 
F. A. No. 427. 
S. A. No. 1401 of : 
1921. E 
Sui ‘Nos, 100 of 1918/| Jagdam | Five dams of Mouza Raghopur Ram Prasad. Pratap Narain while .major 
; 1 1930. Sahay allotted to Ram Prasad -in and Naurangi Lal for Jagdam 
F. AT No. HAT s sch. I and 15 dams of Sahay executed  sale-deed 
S. A. No. 62 of 1922. Raghopur allotted to Pratap | (Ix. G) on 5th October 1896 
Narain and Jadgam Sahay with respect to 15 dams of 
in sch. IV of partition deed. Mouza Raghopur. 
Suit Nos. 90 of 1918/| Pratap 
irte of in T Narain. 
4 
S. A. No 66 1922, . 
* 
Suit No. 316 of 1918. | Jagdam | House allotted to Sham |Sham Prasad Siam Prasad executed le- 
p A. No. ti. Sahay. Prasad in sch. II of deed of deed in favour of ge 
S. A: No. 61 of 1922 partition, Narain Chowdhury and others 
on 25th April 1895. 
Suit Nos. 308 of 1918/ | Pratap 
10 of 1920. Narain. 
F. A, No. 425. ) . 
e (5. A. No. 64 of 19221 e d 
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These nine suits were valued at less 
than Rs. 5,000and hence the first appeal 
from the decision of the Subordinate Judge 
" lay to the District Judge. . Both the Courts 
below havé dismissed the suits. The 


plaintiffs. have; therefore, come to us in 


“second appeal. . 
The Subordinate Judge framed a number 
of issues in each of the suits arising out 


of the pleas taken by the defendants. 


Most of these issues do not now arise in 
these second appeals. 
The Subordinate Judge held that Girvar 


Nardin was separate from his brothers and. 


nephews, and that the properties in dispute 
weré his self-acquired properties. He, how- 
ever, held that’ the deed of ‘partition, 
(Ex. L), dated” the 22nd September 1892, 
was in the nature of a family arrangement 
arrived at with a view to settle a bona fide 
family dispute and the plaintiffs derived 
"benefits thereby, and it was ratified by 
ihem after they attained majority, and they 
are estopped from questioning its validity, 
particularly when they are consenting 
' parties to almost all the documents they 
want to impeach in these suits. 

“The learned District Judge in appeal 


‘differed from the Subordinate Judge as. 


to his finding that Girvar was separate 
from ‘his brothers and nephews, holding 
that the evidence relied upon by.the Sub- 
ordinate Judge to prove separation was 
not conclusive. He, however, did not con- 
sider it necessary. to determine as to whether 
the family was joint or.‘separate, for 
according to him the principal question 
was not. whether the family was separate 
or not, but as to whether the deed of 
partition, dated the 22nd September 1892 
was a good arrangement, and if it was a 
~ good arrangement, then. no question of 
jointness or‘ separation would arise. He 
agreed with the, Subordinate Judge that 
the taksimnamah : (Ex. L) -was a good 
family arrangement «and settlement of a 
serious bona fide dispute and that it was 
for the benefit of.the fafnily and as a matter 
of fact the plaintiffs were actually bene- 
fittedethereby. - Accordingly he dismissed 
the ‘plaintiffs’ suits. The judgment was 
delivered on the 27th September 1921 after 
‘the decision of Das and Adami, JJ. in the 
case’ of Bhagwati Kuer v. Jagdam Sahay 
(1) That decision was ,cited' before 
the ‘learned. District Judge as an authori- 
-ty for the view that the taksimnamah 
‘of 1892- is not binding’ on the | plaint- 
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iffe. Referring io. that decision, the 


learned District Judge says: “It proceed- 
ed onits own facts, The evidence in the 
present case is differént, So far as the 
judgment lays down the law on family 


arrangements it is of course em authority ; 


butitis not conelusive of the question of 
fact in the present case, forit isa ques- 
tion of fact whether this ekrarnama is on 
the evidence established to be a good 
family arrangement." We have, there- 
fore, to see whether upon the facts found 
by the Courts below, which are binding 
upon us in second appeal, the ekrarnamah 
or the taksimnamah was a good family 
D and binding upon the plaint- 
iffs. 

The Courts below ‘have found that 
as soon as Girvar Narain died and 
was removed 
for cremation, a dispute arose between 
Ram Prasad and Sham Prasad on 
the one hand and Naurangi Lal, father of 
Pratap Narain and Jagdam Sahay, and 
Fateh Kuer on the other, about his herit- 
age, and the dispute reached such a climax 


‘that Police aid was called in in order to 


prevent a breach of the peace. The houses 
were locked up by the Police anda Police 
guard was stationed at Girvar Narain’s 
house for some time. The dispute, it is 
said, is recited not only in the deed of parti- 
tion but also'inall the subsequent deeds 
executed by the parties including the deeds 
executed by the plaintiff Pratap Narain 
and Naurangi Lal as father and guardian 
of his minor son, Jagdam Sahay. The deed 
(Ex. 3) of the 3rd of October 1896 has 
been referred to by the Courts below to 
show that it recited that Ram Prasad and 
Sham Prasad laid claims toall the houses 
and all the properties as members of a 
joint family, and consequently Pratap Narain 
and Jagdam Sahay would not have got 
anything from the properties left by Gir- 
var Narain had not the executants of the 
deed ultimately made dn arrangement with 
Ram Prasad andSham Prasad. Fateh Kuer 


, claimed the properties as the self-acquisi- 


tion of Girvar Narain and that he was 
separate from his brothers and nephews. 
The major portion of the properties in dis- 
pute consists of houses, and Ram Prasad 
succeeded in occupying the largest house. 
There was thus à gerious dispute between 


- Ram „Prasad and Sham Prasad on the one 


hand and Fateh Kuer on the other. Pratap 
Narain, though minor, had reached.the 
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&ge of discretion and' was about to be- 
come major.ahd did become major in 1893 
soon after the deed of partition was exe- 
cuted. The Courts below have held that 


Naurangi Lal and his twosons were almost. 
paupers and*had no means to support. 


themselves, and there was no chance of 
Pratap Narain and Jagdam Sahay receiv- 
ing any education. The Subordinate Judge 
depicts the indigent circumstances of Naur- 
angi Lal and his sons in the following 
words:— 

“We have also held that after Girwar 
Narain's: death, Naurangi was a pauper 
and had fallen on bad times. He had 
no .means or any source of .income to 
. maintain and educate his sons. We 
found recital of his miseries in almost 
all the documents executed by him and 
plaintiffs’ favourite witness Kanairam has 
also given us the same story. Hence 
there cannot be the least doubt about 
.Naurangi’s helplessness at that time. If 
Naurangi had not come to ‘terms and 
settled the dispute with Ram Prasad and 
Sham Prasad, what would have been the 
fate of these poor plaintiffs, can better 
be imagined than ‘described. Naurangi 
would-hàve then been involved in litiga- 
tion andit is well-known how ruinous a 
litigation in India is. First of allit is 
dificult to say whether he could have 
secured sufficient funds to carry on liti- 
gation. In the next place had he succeed- 
ed in doing so, it is equally difficult to 
say what would have been gains to the 
plaintiffs. "T'herefore, I must ‘say that he 
acted .very prudently in.settling the dis- 
pute with Ram Prasad and Sham Prasad 
at that critical juneture ". 


The District Judge says—“ If litigation 


had resulted from the dispute the pro- 
perty might well have disappeared alto- 
gether and the minors, Jugdam and Pratap 
have been left unprovided ‘for, as it ig 
admitted that their father had no means of 
livelihood of his own, " 
"The Courts below have further held that 

the dispuse was not only bona fide but 
that its result was doubtful.“ The learned 
District Judge has reférred to the 
evidence indicative of jointness, and says 
that, although the evidence may not be 
conclusive one way ore the other, it was 
sufficient to “establish the fact thatethere 
was a bona fide dispute as to whether the 
family was joint or separate,"-and con- 
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tinuing says the learned Judge; ''that is 
all that is required toestablish this deed 
as a good family arrangement. ” - 

On behalf of the respondentg it is point- - 
ed out that Ram Prasad and Sham Prasad 
were sons of Sadhu Narain, full bro- 


‘ther of Girvar Narain, and as such there 


was a presumption of jointness between 
Girvar and Ram Prasad .and Sham 
Prasad ; and Ram Prasad, as a matter of 
fact, lived with Girvar Narain and as- 
sociated with him as his t«d in the legal 
profession that the former carried on. They 


further say that his earnings as legal 


42 P. : W.R, 1921 ; (P.O). ^ 


- practitioner and the properties in dispute 


purchased therewith must enure for’ the ` 
benefit of the joint family. In support of 
this they cited the following authorities: 
Durvasula Gangadharuduv. Durvasula Nara-. 
sammah (2) and the view recently taken by: 
their Lordships of the Judicial Committee 
in Amar Nath and Gokal Chand v. The firm 

af Hukam Chand Nathumal: (3) where in ` 
the case of a member of the Indian Civil 
Service it was held that the onus of. 


proving that the training required for 


qualifying one for Indian , Civil Service 
was nof received, at the expense of the 
joint family, lay on the person pleading’ 
separation. Thus, the respondents urge that 
the Subordinate Judge arrived at his de-. 
cision that .CGirvar Narain was separate 
from his nephews and that the properties 
were his self-acquisitions, by misplacing 
the onus upon the defendants. We are, 
however, not concerned at present with 
the finding of the Subordinate Judge, for 
his finding has not: been accepted by the 
learned District Judge. 


The above contentions of the icspon- 
dents are, however, strong indications of 
what the learned District Judge has held, 
that the claim ‘made by | Ram Prasad 
and Sham Prasad as to jointness of Girvar 
Narain with them ‘and the properties 
being the joint family propertics, wes a 
serious one and-the result of the dispute 


-was doubtful and “uncertain. ' Whatever 


be the truth, the finding of the learned 
District Judge leaves no manner of doubt | 
that the rival claims advanced on behalf : 


(2) M. H. O. R. 47. : 
. (3) 60 Ind. Cos. 379; 2 P 1. T 201: 2T. 40; 19 A; 
L. J. 949; 40 M. L. J.4397; 33 C. L. J. 355; 29 M. L. 
T. 238; (1991) M..W. N. 175; 25 Q. -W. N. 534; 3 U, 
P. L. R. (P. C.) 12; 23/Bom. L, R 011; 14 D. W. 4357 
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of Fateh Kuer and Naurangi Lal ‘as father of 
Pratap Narain and Jagdam Sahay on the one 
hand and of Ram Prasad and Sham Prasad on 
the other were not free from doubt and that 
the ‘disput if- carried into: litigation 
would have involved -the -disappearance 
of the family properties which were not 
of very considerable value and that none 
of the parties to the agreement even if 
successful, would have counted upon any 
gain. No doubt, Pratap and.Jagdam had 
only’ spes successionis and .would have 
succeeded to the properties only if they 
had ‘survived Fateh Kuer, but even this 
chance would have been lost to them if 
eithér Ram’ Prasad or 
succeeded in obtaining the properties on 
the -ground that they were the joint family. 
properties and Girvar Narain died in a 
state of jointness with them. . Equally 
ruinous would have been the result of 
the litigation for Fateh Kuer. and Ram 
Prasad "and Sham Prasad irrespective of 
which of them would have been victori- 
ous, for upon the findings of the Courts 
below the estate was in danger of dis- 
appearing altogether if litigation had 
resulted from the dispute between the 
parties. 


Thus, the settlement of the dispis was, 
. in the interests of the estate, and, there- - 


fore, forthe benefit of all persons inter- 
ested in the estate mediately or imme- 


diately’ These findings of fact distinguish. 


the present case from the. decision in 
“the case of Bhagwati Kuer v. J agdam 
Sahay (1). No doubt, the deed of parti- 


tion recites that Girvar Narain was joint: 


with Ram Prasad and Sham Prasad, and 
acquired properties while living jointly. 
Whether the recital is true or not, we 


cannot with certainty say upon the finding. 
The deed, 


of the learned District Judge. 
however, recites the fact that the proper- 
ties were acquired in the name of Girvar 
- Narain‘and that his mame stood registered 
with respect thereto, and says that con- 
sequently, a dispute wis likely to arise. 
These ' recitals - suppose . counter claims 


. laid by the disputants as tothe proper-. 


ties being joint family properties of 


Girvar Narain and Ram Prasad and Sham- 


‘Prasad or the dip dis properties of 
Girvar. Narain. In the former case, the 


entire : property would  bglong to Ram. 


Prasad | and Sham: Prasad of the first party, 
and in the’ latter case. the entire property 


` would be inherited by Fateh Kuer- with: 


$ 
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the possibility of defendants. third party, 
‘Pratap Narain and Jagdam Sahay who 


had- identified themselves with Fateh 
Kuer in the dispute, succeeding as rever- 
sioners. After reciting the fact as tothe 
properties standing in the name of Girvar 
"and itis supposed 
that a dispute will arise. If a dispute 
arises it will entail nothing but pecuniary 
loss and embarrassment." The deed then 
purports to effect a settlement between 
the parties ' 'regardless of the fact that the 
D is Joint L'" to quote the words of the 

ee 

The recitals in the document referred to 
above and the general tenor of it support 
the view taken by the learned Distriet Judge 


_ that. “There -were substantially only two 


parties to the deed, as it is put bv the 
witnesses, Ram Prasad and Sham Prasad, 
were on the one side and Fateh-Kuer and 
her sister's sons on the other. “To say that 
the deed is bad because 'a reversioner has 
taken partin itis in my opinion to over- 
look the fact that it is family arrange- 
ment which avoided. all questions of joint- 
ness and separation and consequently 
made it impossible to say that J agdam 
and Pratap were réversioners because - it is 


: not known whether there was any rever- 


sion. - It cannot be said that there was a 
réversioner: unless -it is established that 
the family separated and this ex-hypothesi 
is impossible if the deed is otherwise good. 
The question is whether this deed ig a 
good root of title to the properties dealt 
with thereln.and this depends on whether 
there was a fair settlement ofa bona fide 
dispute." 


Now, the dispute waed in the deed un- 
doubtedly refers to.the rival claims of the 
parties each -claiming exclusively and ad- 
versely to the other the entire estate Ram 
Prasad and Sham Prasad claimed the pro- 
pertieson thé ground that they were joint 
with Girvar and the properties in dispute 
were the joint family properties and ccnse- 
survivorship the 
entire estate to the exclusion of Fatch Kuer 
and possible reversioner. The latter claim- 
ed -the pr operties as the sell-acquisitions 
of Girvar Narain which devolved upon 
Fateh Kuer as the daughter -of Girvar 
Narain to the exclasion of Ram Prasad 


‘and Sham Prasad. 


‘The. deed avoided to decide the question 
of jointness- and; Bara and settled the 
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dispute on this score. The settlement was, 
‘therefore, upon the supposition of antece- 
‘dent title claimed by the parties, and this 
is expressed inthe deed by the words 
“it is supposed that the dispute will 
arise" The title claimed by the parties 
was also supposed in the deed to be doubt- 
ful by reciting certain facts upon which 
‘the claim as to the properties being the 
self-acquired properties of Girvar Narain, 
could be made although.it recites that 
they were the joint family properties. 


Therefore, upon the supposition of title. 


claimed by the parties and of the title 

eing, doubtful, the parties entered into 
the settlement, abandoning ,their claims 
based upon title and taking only such of 
the properties as were given to them by 
the settlement in order to avoid pecuniary 
loss and harassment as-is stated in the 
bond. Hence whether in truth the title 
was in one party or the other and as a 
matter of fact the title must be in one-of 
them the parties came to the settlement 
in order to avoid embarking oma ruinous 
litigation which would as ‘the Courts 
below have held, have involved not only 
loss to the parties but possibly total dis- 
appearance of the entire estate., 

The question as to whether the deed is 
invalid on account of Pratap Narain and 
Jagdam Sahay joining therein-and taking 
benefit thereunder through their father, 
they being minors, has been answered by 
the learned Distriet Judge in the following 
words: 
“The fact that in making this settle- 
ment the principal disputants brought in 
the other surviving members of the family 
and divided the property in a particular 
way cannot invalidate the settlement, un- 
less it is shown that the settlement is in 
itself unfair, "and there is no suggestion 
‘to that effect.” Pratap Narain and 
Jagdam. Sahay at that time had no title 
to the properties in dispute. They 
had possibly only a chance of succeed- 
ing if Fateh .Kuer herself had succeed- 
ed tio thé estate on the ground of its 
being the separate propérty of her father 
and they had survived Fateh Kuer. They 
had, therefore, taken the side of Fateh 
Kuer and identified themselves with her 
interest, and they were consequently inte- 
rested in thesettlemeng They were joined 
as being members of the family with the 
chance of succession under. certain con- 
tingencies referred to above. Their join- 
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ing in’ the deed, as the -learned District 
Judge has held, would not invalidate the 
document if the transaction i$ a fair settle- 
ment of a bona fide family dispute and not 
in any way unfair. - 

Both the Courts have held that the 
taksimnamah was executed outof free will 
and consent of the parties that no coercion 
or undue .influence was brought to bear 
on any one of them nor was there any 
fraud in obtaining it, and that the 
settlement was with a view to preserve the 
estate and was: a fair settlement, and in 
fact no suggestion was made as to its being 
unfair in any way. l 

The plaintiffs’ case is that Girvar Narain 
was separate from his brothers and nephews 
and that the properties were his self-ac- 
quisitions, and that Fateh Kuer succeeded 
to the estate and after her'-death they 
have succeeded toit, in other words, they 
claim as reversioners of the estate of Girvar 
Narain. Assuming that they are the re- 
versionary heirs, they can succeed only by 
showing that they are not bound by the 
taksimnamah in question. Assuming that 
Fateh Kuer succeedéd to the estate, which 
upon the finding of the District Judge is 
doubtful, the estate vested in her absolutely 
though she had a qualified interest cnly 
therein, and it is conceded that she had a 
right as representing the estate to enter 
into transactions for the protection of t! at 
estate. Of eourse, she had no right to 
alienate the estate or any, portion thereof 
without any consideration, or for a consi- 
deration which did not confer any benefit 
on the estate. ` . 

The question, theréfore, is whether the 
transaction which resulted in the taksim- 
namah of 1892 was entered into by her with 
a view to preservè the estate. The princi- 
ple underlying the following authorities 
would seem to apply. 


Stapilton v. Stapiltgn (4). In that case 
Phillip had two sons, Henry and Phillip, 
and: had a very cansiderable real estate. 
Both his sons were then owned as legiti- 
mate. Their father and mother had lived 
together as husband and wife. Henry, 
the elder, was however, illegitimate, and 
his father knew that he would be left 
without any provision. if no agreement was 
made; and, on the other hand if his 
legitimacy should be established, then 


an (1733) 1 Wh. & T. L. C, 235. Atk. 2; 26 E 


[BATLOSM]  -— 


^Phillip; the yownger, would have nothing: 
"To prevent these .disputes and all conse- 
‘quences thé father brought both his sons 


into an agreement- to make a division of- 


his realestate. It was found as a fact that 


Henry-was:a bastard and the agreement 


‘was sought to be set aside, The question 
was whether there was any valuable con- 
sideration on all sides for entering into 


. the agreement in question by Henry and. 


Philip. The agreement ‘was upheld, and 
the ‘dictum of Lord Macclesfield in Cann 
v; Cann (57S. C., was affirmed. That dictum 
is as follows:— i 

' “That an agreement entered into upon 
& supposition of aright or of a doubtful 
Tight, though it after-comes out that the 
right was on the other side, shall be biad- 
3ng;ànd the right shall not prevail against 
the agreement of the parties, for the right 
mustalways be on oheside or the. other; 
- and, therefore, the compromise of a doubt- 
ful right, is & suffieient foundation of an 
agreement,” 

“The Courts below in the present case 
have held that there was a supposition of 
right in both parties and that the right 
was a doubtful one. Therefore, the agree- 
ment entered into is binding upon the 
parties irrespective of the faet whether in 
truth the properties in dispute were the 
sclf-aequired, properties of Girvar Narain 
or the joint 'family properties of Ram 


Prasad and. Sham Prasad. In that very. 


ease Sir T. Plumer observed:  "Undoubted- 
- ly, parties entitled under different events 
may, while the "uncertainty exists, .each 
taking . his ‘chance, effect a valid com- 
promise." < Ee o < qM 

In Stewart v. Stewart (6) all the authorities 
were reviewed, and those authorities show 
that the Courts recognize the rule of equity 
as to agreements by way of compromise 
particularly in family arrangements and 
agreements entered into with good faith, 
honest. intentions ande full disclosures be- 
tween the members of a family. The ad- 
' justment ofthe rights “among themselves 
will not ‘be disturbed because it is found- 
ed upon a'supposition which ultimately 
turns out to be incorrect. - 


In.Miles v. New Zealand Alford Estate | 
(7), it was laid down that a bona fide com- 


A 721) 1 P. W..723 at p. 727; 21 E. R. 586. 
-(6 
R401; 49 R. R. 267: 
UT) 1886,32 Ch. D. '266; 55 L.J. Ch. 801; 54 L 
rp. 589, 34 W, R669. lS 7 : 
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promise of: a real claim is a good considera- 


‘tion whether the claim would have been 


successful or not. 

In Halsworthy Urban Council v. Hals- 
worthy Rural Council (8) an agreement 
having been entered into bona fide by 
both Couneils was not rendered invalid by 
the fact that one of the claims included in : 
the compromise subsequently proved to be 
unfounded in law. 

"The cases in India also seem to have 
been -governed by the aforesaid principles: 
vide. Khunni Lal v. Kunwar Gobind 
Krishna Narain (9). In that case effect is 
given to the observation in the case of 
Lalla Oudh Behari Lall v. Ranee Mewa 
Kunwar: (10) where it was observed. 

“ The true character of the transaction 
appears to us to have been a settlement 
between the several members of the family 
of their disputes, each one relinquishing all 
claim in respect of all property in dispute 
other than that falling to his share, and 
recognizing .the right-of the others as 
they had previously asserted it to the por- 
tion allotted to them respectively. It was 
in this light, rather than as conferring a 
new distinct title -on each other, that the 
parties themselves seem to have regarded 
the arrangement, and we think that it is 
the duty of the Courts to uphold and 
give full effect to such an arrangement." 

The ‘settlement in the present case re- 
cognizes the rights of the parties previ- 


.ously asserted by them with respect to,the 


properties .allotted to them, each relinquish 
ing his claim with respect to the rest of the 
properties in dispute. 

In Khunni Lal's case (9) their Lord- 
ships laid down that the true test to apply 
to a transaction, which is challenged by 
the reversioners as an alienation not bind- 
ing on them, is whether the alienee derives 
title from the holder of the limited inter- 
est or life-tenant. In the present case 
the . title of Ram Prasad and Sham Prasad, 
the rival claimants, is derived not from the 
limited owner Fateh Kuer but from Girvar 
Narain, the original holder thereof. 

In the case of Rani Mewa Kuwar v. Rani 


62; 76 L J. Ch. 389; 97 L. T. 634; 
330, 5 L. G. R. 791; 93 T. L. R. 452, ` 
Ind..Cas. 477; 38I. A. 87; 15 O. W. N. 515; 
. E. J. 558: 13 0: L. J. 575; 13 Bom’ 
.L. T. 93; (1911) X M. W., N. 432. 9j 
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Hulas Kuwar (i1) while disposing of the 


question of limitation it was observed that 
the compromise in that ease was based on 


. the assumption that there was an antecedent 


title of some kind in the parties and the 
agreement acknowledged and defined what 
their title was, and the claim did not 
rest on contract only but upon title to the 
land acknowledged and. defined by the 
contract which was part only of the evi- 
dence of the plaintiff to prove her title. 

The ease of Musammat Hiran Bibi v. 
Musammat Sohan Bibi (12) seems to be 
exactly to the point. Harish Chandra died 
in 1856 leaving him- surviving his widow, 
Musammat Manki Bahu, who succeeded him 
and three daughters. [n 1860 she. adopted 
Pursotam Das on the condition that she 
was to remain the owner of her husband's 
property during her lifetime. On the 9th 
December, 1871, she made a Will by which 
she made allowances in favour of the said 
Parsotam Das and.his children, and in 
order to perpetuate the name of her 
husband she dedicated and endowed 16 
annas of Mouza Sheodasato Sri Thakurji. 


. During her lifetime she remained in pos- 


session of the property. On the 24th 
January 1893 she made a Will in which 
she provided that after her death her son- 
in-law, Raghunath Das, was to be the 
manager of the endowed property. Purso- 
tam Das executed a document on the 29th 
March 1881 recognizing and consenting 
to the dispositions made by Manki Bahu, 
and" relinquished all rights and claim to 
the property comprised in the Will. Manki 
Bahu died on the lst June 1893. A dis- 
pute arose between her daughters on the 
one side and the widow and daughters of 
Pursotam Das on the other. In 1895 one 
of the daughters, Musammat Puno Bibi, 
instituted a suit against Bindesri Bahu, 
widow of Pursotam Das, and the other 
daughters of Manki Bahu. Musammat 
Bindesri Bahu set up a title that her hus- 
band Pursotam Das was the lawfully 
adopted son of Harish Chandra, and also 
under the Will of 9th December 1871. The 
p was compromised on the 27th May 
189 
divided the properties -between them- 
selves. On 15th January 1906 Musammat 
Sohan Bibi, a daughter of Pursotam Das, 


(41) II JA. 157 at p. 160; 43'B. L. R. 312; 3 Sat. 


P. C. J. . 
i X 24 Tad. Cas, Po. 18 C, W. N.. 929; 27 M. L. J. 
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instituted à suit making. the daughters of: 
Harish Chandra as wellas the widow of 
Pursotam Das and his other daughters 
parties to the suit. Her case was that Pur- 
sotam Das was the lawfully ddopted son 
and heir of Harish Chandra and, after his 
death, her mother succeeded toy the life 
estate, and after her death she and her 
sister would be the next reversionary heirs. 
She prayed for setting aside the com- 
promise, dated the 27th May 1896, as being 
without consideration and without any. 
It was found that the compromise 
entered into by the plaintiff's mother was 
not fraudulent or collusive, -and the com- 
promise was signed by the plaintiff's hus- 
band; and the plaintiff was staying with 
her mother and was 16 or 17 years of age 
and able to understand the import of the 
diseussion, and was aware of- the compro- 
mise. having been filed. The Privy Council 
dismissed the suit holding that the com- 
promise was not an “alienation by a limited 
owner of the family property, buta family. : 
settlement in wnich each party takés a share 
of the family property by virtue of the 
independent title which is, to that extent; 
and by way of compr omise, admitted by the 
other parties." It was a compromise of 
doubtful claims ofthe various contending 
parties, and the Hindu widow was entitled 
to settle them by a compromise. All the 
existing membeis of the 12mily were. made 
parties. There was no fraud or collusion. 
It bore all the maiks of a family settlement 
and was in no sense an alienation of the . 
property. 

The findings in the present case accord ` 
in all respects with the findings upon which 
the compromise in that case was upheld by. 
their Lordships of the Judicial Committee. 
Here, as in that case, all the members of 
the family were made parties to the com- 
promise, 

The case of Kanhai Lal v. Brij Lal (13) 
reiterates the princinle governing such a 
compromise and family settlement ‘and 
applies tothe present case. Balak Ram left 
three sons: Badri, Bahadur Lal and Ganga 
Ram. The three brothers died one after the 
other: Bahadur Lal died last of all in 1883.’ 


Parbati was widow of Badri, Koshalya’ 


was widow of Ganga Ram 'and Ramdei, 


- (13) 47 Ind. Cas 207; 45 I. A. 118; 40 A. 487: 22 6, 
W. 91; 8L. W. 219; 24 M. L. T. 23; 35 M. L, Te 459; 
16A. L, J. 825; (1918) M. W. N. 709; 28 C. L. J, 394; 

5 P. L, W, 291; 20 Bem. L. R. 1048 (P. Q. > 
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was the widow of*Bahadur Lal. 
death of the thrée brothers there-arose 
a three corhered dipute. Ramdei claim- 


ed the entjre estate alleging that the 
three brothers were joint and her 


husband survived them all and inherit- 


ed the entire estate which upon. his 
death devolved upon her. Parbati. and 
Koshalya, on the other hand, asserted that 
the three brothers were separate and_ each 
of their widows had. one-third share in the 
estate. Kanhaiya Lal, who was son of 
Rampiari, sister of Badri, asserted that he 
was adopted by Parbati, widow of Badri, 


and conbequently the entire estate devolved ` 


upon him, In order to support his adop- 
tion he set-up a special custom in the 
Agarwala caste whereby a sister’s son can 
be adopted. After some litigation, Ramdei 
widow of Bahadur Lal, brought a suit 


„against Parbati and Koshalya for a declara- 


tion that the three brothers were joint- in 
‘their lifetime and her husband succeeded 
by survivorship to the entire estate which 
after his death devolved upon.her to the 
exclusion of the-other claimants. The suit 
was comproniised in ,1892 whereby the 
widows and Kanhaiya Lal took one-fourth 
share each in.the estate “as full proprie- 
tors with power of transfer." 'The adop- 
tion of Kanhaiya Lal was thus accepted by 
the parties. In 1898 Parbati relinquish: 
ed her share in favour of Kanhaiya Lal 
who brought suits claiming the: entire 
estate as a reversioner and impugned- the 
compromise of 1892 as being not binding 
upon:him. His claim was dismissed’. It 
was held that the claims made by the 
parties were serious. If Musammat Ram- 
dei's claim of jointness was true, she would 


have succeeded to the exclusion of Kanhai- 


ya Lal and the widows of the other brothers. 
If Kanhaiya Lal’s claim of adoption was true, 
then hé would have succeeded to the entire 
estate; although as a general rule a man 
cannot adopt his sister's son, the custom 
set up, by him raised a serious dispute, 
These considerations inflitenced the parties 
to come-to a compromise and. revive the 
estate. * Kanhaiya Lal was a party to. the 
compromise and his claim must have in- 
duced Musammat Ramdei to alter her posi- 
tion by-agreeing to the compromise, and 
under -that compromise Kanhaiya. Jal 
obtained substantial benefit which he en- 
joyed as long. It was held thatin these 
circumstances Kanhaiya Lal was bound by 


it and could mot claim as a reversioner.: 
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which right had not at that time accrued 
to him. * l - 

This case bears strong resemblance to 
the present one, and the settlement to 
which Fateh Kuer agreed was influenced 
by the claim of jointness made by Ram 
Prasad and Sham Prasad by having caused 
serious apprehension of a breach ofthe 
peace which led the Police to come on the 
spot and lock up the house and by Shyam 
Prasad and Ram Prasad taking possession 
of the largest house. The reversioners in 
this case were given pecuniary benefit as 


well as immoveable properties. They realis- 


ed the monies due.under the bonde, ap- 


propriated them, took possession of the im- 


moveable properties and transferred them 
fortheir.own benefit. It is not open to 
the plaintiffs to question the validity of 
the transaction—call ita settlement or an 
alienation by Fateh Kuer. 

In the case of Bijoy: Gopal Mukerji v. 
Girindra Nath Mukerji (14). Sayamoni 
Deli succeeded to the estate of her husband, 
Chandra Bhushan Mukherji, who died in 
1832. She, was a pardahnashin lady and 
nob capable of managing a large estate. 
Baman Das Mukherji, her husband's rela- 
tive, dispossessed her, and in 1844 she 
brought a suit against him and his two 
brothers, Gouri Prasad and Annoda Prasad, 
to recover the property, This litigation 
lasted till 1858 when on appeal to Her 
Majesty her rights to the estate were final- 
ly established. Still she failed to get pos- 
session. Further difficulties were raised. 
Much of the property was threatened with 
adverse rights in the actual possessors of 
the lands who refused to pay rent under the 
pretext that the title had not béen settled, 
and seeing that prior to 1858 adverse pos- 
session against a widow ranked as adverse 
the. 
whole estate was in very serious peril. In 
these circumstances the widow executed 
on the 7th September 1863, an ijara for a 
aterm of 60 years. This was part of a joint 
family arrangement whereby the widow 
divided up thefamily property amongst tke 
various reversioners reserving to herself only 


` a comparatively small annual income which 


may fairly be looked on as representing 
maintenance. The tjara was granted to 
Annoda Prasad end Sarda Prasad, son of 


. (14) 23 Ind. Cas: 162; fi C. 793; 18 ©. W., N. 673: 
i? A. L. J. 711; 1920. Tu. J. 620; 16 Bom. I, R. 425. 
16 M. L. T. 63; 27 M. L, J. 123; 1 L, W. 533; (1914) 
M. W.N: 430 (PaO). s DEAE 
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Gouri Prasad, who had died in the interval. 
The third: brother Baman Das Mukherji 
did not directly take any interest under 
the ijara, but in 1863 a dar-ijara was grant- 
ed to his son of a portion ofthe property, 
and a large sum due from him on account 
of mesne ‘profits was remitted; so. that all 
branches of the family shared in the 
settlement. ‘The long term of 60 years was 
fixed as the parties realised that the term 
would extend beyond her life time and 
thus affect the rights of the reversioners 
whosoever they might happen to be. 


This was done. with "the. consent of all. 


those who then represented the reversioners. 
They took much interest under the arrange- 
inent and continued to enjoy them so long 
as they lived. Annoda, who was thus 
principally benefited, died in 1882. Saya- 
moni Debi survived him 11 years and died 
in 1893. The appellants, four sons of 
; Annoda, became thus entitled direetly to 
Share in the family property of which 
the lady was the life tenant, and they 
brought the aetion to set aside the ijara 
on the ground that it was an unauthoriz- 
ed interference by the widow with the 
reversionary ‘interest which did not belong 
to her. It was found on the facts of the 
case that the arrangement of which the 
ijara formed part was in truth dictated 
by the necessities of the case and the choice 
- of the term of 60 years. as the term of the 
ijara was made for the benefit of the estate 
and. did not injure anyone. Lord Moulton 
- held. that the case depended entirely on the 
' facts and, that it raised no new question 
of law as tothe powers of-a Hindu. widow 
to deal with the family ._property in the case 
ofnecessity with the consent of the then 
present reversioners,  Uponthe facts that 
from the year 1882 when Annoda Prasad died 
to the year1893 when Sayamoni. died, the 
appellants themselves took the benefits of 
Their Lordships. -held 
that. the. arrangement had. been made in 
good faith, under circumstances of neces- 
sity as would give to the arrangement 
validity aecording to the Hindu Làw, under 
which ‘great weight has.always been attach- 
ed to the sanction by expectant rever- 
sioners of an alienation.of property of a 
Hindu. widow as affording evidence that 
the alienation was “under . circumstances 
which rendered it lawful and valid. Their 
Lordships further held that the appellants: 
could not be permitted to stigmatise the 
agreénienf under-which they | -enjoyed bene- 
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fits as à gross fraud and to suggest that they 
became partisans in thé arrangement solely | 
because it was profitable to thám te do so: 

In the case of Raghunath Prasad v. Bank., 
of Bengal (15) (Sir Dawson Miller, C. J., 


‘and Adami, J.) a deed of transfer was 


executed by Musammat Binda Kuer grand- 
mother, Chanda Kuer mother, Debi Prasad 
brother of Raghunath and Raghunath him- 
self. - Except Binda. Kuer, the others were 
mere reversioners having no right in prae- ’ 
senti. After the death ‘ot Binda Kuer, 
Chanda Kuer succeeded, and she ‘along 
with Debi Prasad and ` Raghunath Prasad 


“impugned the aforesaid deed of transfer. 


It was held that they having joined in the 
transaction and having given consent to it 
cannot now be permitted to successfully 
If any reversioner was left oüt,. 
perhaps he could do so. In the present 
case. Pratap Narain and J 'agdam Sahay 


‘through their father joined in the transac- . 


tion and they cannot impugn ‘it. To the 
same effect is the case of Fateh Singh v. 
Thakur Rukmini Ramanji. Maharaj (16) 
where it was held thata reversioner, who 
relinquishes all his rights in à property 
conveyed .by the widow—a limited owner, 
cannot after the reversion impugn , ‘the 
transaction. It was héld that although he - 
had no interest in the property which he 

could assign or relinquish yet having given _ 
unquálified assent to the gift executed by | 
the widow he could not, impugn it. He 
did not transfer or relinquish his right but 
simply covenanted that at no time there- 
after he would set up any right or claim * 
whatever to the property in ease he happens 


| to bé ^he Successor when the succession 


opens out. , Vide also Basapa Dodfakirapa 
v. Fülirappa.. Shenkrappa (17). 

In Adhi Kari Kuer v. Lokenath Rai (18) 
(Das and Adami, JJ.,) it was held that .the ` 
reversioners who join in a mortgage-deed 
executed. by a widow must be deemed to . 


-have consented to the alienation and can- 


not be heard to say that there was no legal | 
necessity for the ttansaetion. It isimmate- 
rial ifone of the reversioners who joined 
in the transaction is a minor when the 
others including his guardian „had con- 

sented. i i 


- (15) 69..Ind.. Cas. 212 
NX ^ ae 8; 45 A. 339; 21 A. LJ. | 935; (1923) 
(17),6 és Ted Cas. 214; 46. B. 292; 23 Bom. L. R. 
1010; (1922 A. T. R. (Bom) 102. 
ag) 2 ind are 123; lE RLT one at n .338; 2. 
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No doubt, à limited owner: has no right 


to bargain wjth the.reversionary interest. 


and she cannot enter into an arrangement 
the effect of which’ is to completely extin- 
guish the reversionary interest unless it is 
sanctioned: by the necessities to preserve 
the estate, as was held in the case of 


Amrit Narayan Singh v. Gaya Singh (19). . 


In thatcase Jhaman Singh was succeeded 


by his widow, ‘Radha Kuer. -Her applica- 


tion. for registration of her name was 
opposed: by Jhaman's’ agnatic relations. 


Their objections were overruled by the’ 


Revenue Courts and Radha’ Kuer’s was 
fully entered in the Collector's register. 
She died in 1865 and was succeeded by 
her daughter, Kar Kuer, the mother of the 


- appellants. -The agnates raised a fresh 


-contest as to her right to hold the property. 
The matter -was referred to arbitration, in 
which her husband’. Rajendra Singh repre- 
sented her, though there was nothing to 
show that he had authority to act as, her 
agent. Before the arbitrators had taken 
any action a compromise was arrived atin 
which Rajendra purported: to act both for 
her and her infant ‘son, the appellant. 


Under this compromise Kar Kuer abandon- 


' ed in favour of the agnates all her. rights to 


the immoveable property, receiving, besides” 


some moveable property, two small frac- 
tional shares which stood: in her and her 


mother's names, The effect of the arránge- 


ment was to extinguish completely -the 
reversionary interest of the appellant in 


his grandfather's estate, The compromise 


was.placed: before thé arbitrators, and an 
award was passed in accordance therewith. 
The opposite party applied tohavea decree 
passedin terms of the compromise, Kar 
Kuer objected to it. She succeeded in the 
First Court, but on appeal the District 
Judge directed a decree to be passed in 
" terms of the award. She appealed to the 
High Court of Calcutta, but lier appeal was 
dismissed. She applied for review of the 
judgment, which was alse dismissed, The 


result was that shé was dispossessed of the’ 


property. The respondents obtained pos- 
session in 1865 dnd got their names 
registered in 1877. The suit was brought 
on behalf of the son alleging that the 
award was fraudulent and entered into 
without the. knowledge and authority* of 
'(19) 44 Ind.:Oas. 408; 45 C. 590; 23 M. L. T. 142; 
29 Q. W. N. 409; 27 C. E. J. 296; 34 M. I 
P.L. W. 221; 16 A. L. J. 265; (1918) M. W. N. 306; 
7 L. W, 581; 20 Bom. L, R. 564; 45 I: A.-35 (P. C.). 
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Kar Kúer, and that in any event she was 
not bound by them. It was found as a fact 
that Jhaman at the time of his death was 
separate from his. agnates and that the 
plaintiff was not properly repyesented in 
the arbitration proceedings and in the pro- 
ceedings in the Civil Court. It was algo 
found that; it did not appear from the 
record that the proceedings before the 
arbitrators ever came to the knowledge of 
Kar Kuer or that she ever knew of the com- 
promise and its effects. Under these cir- 
cumstances the compromise was set aside. 


In that case thé husband ofthe lady and 


father of the infant acted without any 
authority and the:whole proceeding was 
ultra vires. His action in referring the 
matter connected with his son's reversion 
to arbitration was null and void. It must 
be remembered that in that case the 
agnatie relations had failed thrcughout 
before the matter was referred to arbitra- 
tion, The compromise in that case could 
not be said to have been entered into by 
Kar Kuer, the mother of the appellants 
im the interest of the estate. There is 
nothing to show that the estate was in 
danger of being destroyed. That case bas 
no application to the facts found in the’ 


present case. It was distinguished in the 


case of Mahadeo’ Prasad Singh v. Mata 
Prasad (20). In the Allahabad case Prithi- 
pal Singh died leaving a widow, Musammat 
Gajraj Kuar and, a daughter, Musammat 
Balraj Kuer. Musammat Balraj Kuer eh- . 
tered into possession as limited owner in 
1897. Surajpal Singh was the immediate 
reversioner. On 15th October 1897, Balraj 
Kuer executed a perpetual lease in favour 


: of Mata Prasad and Debi Sahay, the defend- 


ants, on payment of nazrana of Rs. 2,000. 
The rent reserved was Rs. 1,255-5-9. The 
same was payable as Government revenue, 
Surajpal Singh attested the lease. On the 
29th October 1901 Musammat Balraj Kuer 
and Thakur Surajpal Singh executed a 
deed of gift of the properties in favour of 
the same lessees. Musammat Ralraj Kuer 
diéd on the 9th September 1906, and 
Surajpal Singh became entitled to the estate 
and got possession. He did not repudiate 
the deed. He died in 1909. On the 4th 
September 1918 a suit was brought 
on behalf of his minor son to recover 
possession, of the gifted properties by 


(80) 83 Ind. Cas. 721; 44 A. 44; 19 A. L. J. 790; 3 
UTP. LR. (A)134; (1922) A. T. R. (A) 7, ^. 


~ 


— 922- 


avoidanee of the deed of gift, dated the 
- 99th October 1901. It was held that the 
deed was for consideration to which the 
reversioner had consented and was enforce- 
able, and thé case of Amrit Narayan Singh 
v. Gaya Singh (19) did not apply as in 
that case no case of estoppel arose or 
could arise against the minor reversioner. 


Most of these cases on the subject have: 


been fully dealt with in the case of 
Bhagwati Kuer v.  Jagdam Sahay 
(1), referred to above, and his’ Lordship 
Mr. Justice Das with his usual- acumen 
has abstracted the principles deduciable 
from those authorities and laid down .in 
his judgment in the form of propositions. 
These propositions cf law are unimpeach- 
able. Applying those principles to the 
facts found in that case, his Lordship 
held that the transaction in question was 
a complete alienation and did not recog- 
nize an antecedent title of some kind in 
Fateh Kuer and is not binding upon the 
plaintiffs inasmuch as it was not entered 
into by Fateh Kuer as representing the 
estate. In the present case the concurr- 
. ing facts found by the Courts below 
leave us no ‘option but to hold that the 
settlement was a fair and good settlement 
arrived at by the Musammat with a view 
to protect the estate from the imminent 
danger of being wholly lost, We are 
bound in second appeal by those findings 
of fact, and the decision as to whether 
the transaction was within the powers of 
Fateh Kuer as a limited owner to enter 
into and whether as a matter of fact she 
did entér into it bona fide in order to 
solve a serious bona fide dispute, depends 
entirely upon the-facts found, as Lord 
Moulton in the case of Bijoy Gopal 
Mukerjee v. Girindra Nath Mukerjee 
(14) observed that the case depended 
entirely on the facts and that it raised 
no new question of law as to the powers 
of a Hindu widow to deal with the family 
property in the case of necessity with 
the consent of the then present rever- 
sioners. The plaintiffs were at that time 
the entire body of reversioners, and, as 
observed above, on their behalf their father 
as naturalguardian identified himself with 
Musammat Fateh Kuer's interest and became 
a party to the transaction. Their father 
agreed on their behflf not to, question 
the validity of the transaction. They did 
not transfer any interest, and in fact they 
had no.interest .in the property. their 
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interest being only sped successionis and 
under the settled law as embodied in 
s. 6 of the Transfer of Property Act 
their chance of succession cogld not .in: 
any circumstance be the subject of any ` 
transfer or relinquishment: ‘Vide Thaku- 
rain Harnath Kour v. Thakur Indar 
Bahadur Singh (21) and Annada Mohan Hoy 
v. Gour Mahan Mullick (22). But the 
agreement in question is not a transfer 
of any reversionary right or relinquish- 
ment of their; chance of succession. They 
simply agreed not to raise any objection 
to the transaction and for so doing they 
obtained good consideration in the shape 
of properties having been given to them, 
which under no circumstance they would 
have got at that time. The arrangement 
was a family arrangement, and as mem- . 
bers of the family considerations were 
shown to them. They consented to the 
arrangement, and confirmed it and they 
are bound by it, and the authorities are ample 
to support this view, as already referred 
to above. 

The question may be asked as to why 
a bona fide settlement should bind not 
only the parties and those who derive 
title through them but also those who 
subsequently acquire interest in the pro- 
perty claiming through the original holder 
thereof? The answer is that such -a 
ettlement.is prompted by the necessity 
to preserve the estate itself so that. it 
may enure to the benefit of those in- 
terested in the estate without waiting to 
have the rival claims of the disputants 
determined by means of a ruinows litiga- 
tion. The facts in the present case show 
that unless the settlement was arrived at, 
the property would have been altogether 
destroyed and lost for good to the persons 
ultimately found entitled to it. 

Therefore, we agree with the view taken 
by the Courts below and hold that the 
taksimnamah is a'good family arrange- 
ment and as such is binding upon the 
plaintiffs who claim as reversioners to 
the estate of Girvar Narain. It would 
further appear that Naurangi Lal and 


(21) 71 Ind. Cas. 629; 501. A. 69; (1922) A. I. R 
(P. O.) 403; 9 O. & A. L. R. (P. C) 270; 90. L J. 652; 
44 M. L. J. 489; 37 C. L. J. 3496; 45 A. 179; 27 Q. W. N. 
949; 918 L. W. 383; 26 O. C. 223; 33 M. L, T. 216: 5 
P. L. T. 281 (P. £.) 

(22) 74 Ind. Cas. 499; 50 I. A. 239; 21 A. L, J. 718; 
4 P.L. T. 609; (1923) A. I. R. (P. C.) 189; (1923) M. 
W. N. 803; 45 M. L. J. 617; 25 Bom. L. R. 1269; 33 
M. L, T. 365; 50 O, 929; 28 C. W., N. 713 (P. O.)) 
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Pratap Narain,’ who attained majority in 


1893 soon after the „deed of partition 


was executed, not only dealt with the 


' properties ewhich were allotted to .Pratap. 


Narain and Jagdam Sahay but also took 


part in almost all the transfers made by 


Fateh Kuer and Ram Prasad and Sham 


Prasad on the footing that the partition 
was a valid transaction. Pratap Narain 
attested the mokarrari deed (Ex. O.) execut- 
ed by Fateh Kuer in favour of defendant 


“No. 7,.dated the 24th August 1894, and 


algo the sale-deed executed by defendant 


“No. 7 in favour of defendant No. 6 with 


respect to Mouza Sheorampur, the subject- 
matter in First Appeal No. 164 of 1918 


. (corresponding to Suit No. 6 of 1916) 


disposed ofin Bhagwati Kuer v. Jagdam 
Sahay (1) “Naurangi Lal and Pratap 
Narain attested the kobala (Ex. QG-2) 


" dated the 19th June 1893, executed by. 


Sham Prasad in favour of Bodhe Narain 


“in respect of the house which is the 


subject-matter of Second Appeal Nos. 65 


-and 1401 of 1922 and 1921 respectively. 


Pratap Narain is the scribe of the sale- 


. deed, dated: the. 25th April 1895, executed 


by Sham Prasad in- favour of Murat 


‘Narain Chowdhury and others, the subject- 


matter of Second Appeals Nos. 61 and 64 


of 1922. The ijara deed, dated the 3rd 


October 1896, and the kobala (Ex. E-2), 


dated the 7th April 1899, with respect to 
,the-house, the subject-matter of -Second 


Appeals Nos. 60 and 63 of 1922, and the 
various zàrpeshgi deeds and the sale-deed 


(Ex:G), dated the 5th October 1896 with 


respect to 15 dams of Mouza Raghopur, 
the subject-matter of Second Appeals 


` : Nos. 62 and 66, were executed by Pratap 


Narain while-major and by Naraungi Lal 
for Jagdam Sahay. - D. 
: The aforesaid documents deal with all 


, 


the properties involved in these appeals. 


True, the mere attestation.of a deed. by 
a relative does not import a concurrence: 
Rajlakhi Debia Devi v, Gokhool Chandar 
Chaudhary (23), nor does it involve any 
knowledge of the contents of the deed: 
Banga’ Chandra: Dhur Biswas v. Jagat 
Kishore Acharjya Chowdhury (24). “But 
: (23) 13M. I. A. 209; 12 W. R. (P. C) 47; 3 B. L. R. 
re E 57; 2 Suth. P. C. J. 275; 2 Bar. P. O. J. 518; 20 E. 

(24) 36 Tod. Cas. 420: 44 C. 186 «t p. 196; 20 M. 
L. T. 335; 31 M. L. J. 563; (1916) 2 M. W. N. 336; 4 L. 
W. 458; 18 Bom. Le R. 868; 14 A. L. J. 1103; 24 C. L. 
J. 487;1 P-L. W 1; 21-0. W. N. 225; 10 Bur. L, T. 
177; 431. A, 249 (P.O). es 
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the finding of the Subordinate Judge is 
that Pratap Narain took active part in all 
these’ transactions and was the scribe in 
some of them,and that he was fully cognizant 
of them. “The deed of partitiqn was recited 
in allof them as conferring title on the 
transferors by virtue of which the donees 
were competent to transfer the propeities 
in favour of the various transferees who 
are defendants in the several suits. Pratap 
Narain cannot plead ignorance of the con- 
tents of the deeds or of the deed of partition. 

Apart from all this, Pratap Narain ex- 
pressly accepted the ikrarnama as a good 
family settlement and as binding upon him. 
In the proceedings instituted by Fateh 
Kuer, Ram Prasad and Sham Prasad 
applied for certificates of succession in order 
to realise the debts-allotted to their shares 
under the deed of settlement, Pratap 
Narain first filed objections and ultimately 
withdrew them by filing a petition witha 
vakalatnamah in the Court of the District 
Judge of Patna. The petition runs as 
follows:— ! 

“A petition dated 22nd May 1893 filed 
by Pratap Narain your petitioner at the 
instigation of some enemies filed objection 
in the above case. The settlement which 
Munshi Naurangi Lal, father and guardian 
of your petitioner, made with Musammat 
Fateh Kuer, Ram Prasad and Sham Prasad 
under the itkrarnamah dated the 22nd 
September 1892 was really done with the 
consent andin consultation with your pe- 
titioner. Even now when your petitioner 
attained majority he heartily accepts the 
settlement and the-contents of the said 
ikrarnamah are true and correct. ‘The 
denial of the said settlement under the 
said ikrarnamah -is prejudicial to the 
interest of your petitioner. It is, therefore, 
prayed that the petition of objection filed 
by your petitioner may be rejected anda 
certificate under the provisions of Act VII 
of 1889 may be granted to Musammat 
Fateh Kuer, Ram Prasad, Sham Prasad 
and your petitioner in his own capacity 
and also to.Jagdam Sahay, minor brother of 
your petitioner under the guardianship of 
your -petitioner’s father Naurangi Lal in 
terms of the application for obtaining certi- 
ficate-and the tkrarnamah.” 

‘The. petition issigned by Pratap Narain 
after he attained mafority and is verified 
as beifg correct. 

Therefore, Pratap Narain cannot now be 
permitted to question. the -validity of the 
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deed of partition- and the transfers made 
by Fateh Kuer, Ram Prasad and Sham 
Prasad. Asto the transfers made by him 
along with his brother Jagdam Sahay of 
the properties allotted to them by the deed 
of partition, itis not disputed that those 
transfers were for good consideration. One 
of these properties isa house with respect 
to which an ijara deed was executed by 
Pratap Narain and Naurangi Lal on be- 
half of Jagdam Sahay on the 8rd October 
1896, for Rs. 1,900. In order to pay off 
this mortgage, a sale-deed was executed 
on the 7th April 1899 by the same persons 
in favour of. Babu Nilambar Prasad in the 
name of his nephew Bishun Dayal. Out 
of-the consideration, Rs. 215 was left with 
Nilambar Babu in order that it should be 
paid to Jagdam Sahay for his educational 
expenses. Babu Nilambar Prasad was an 
intimate friend of Girvar Narain, The 
Subordinate Judge finds that, Nilambar 
Babu from time to time made payments 
out of this: sum of Rs, 215 te Jagdam 


Sahay as necessity arose, Heaps.of.corres- 


pondence and acknowledgment receipts 
with respect to these payments have been 
filed on behalf of the defendants vide IZxts. 
K and J. series. Most ofthese relate to 
the period after Jagdam Sahay attained 
majority and they refer to the sale-deed 
in- question executed by Pratap Narain 
and by Naurangi Lal on behalf of Jagdam 
Sahay. In Ex. K, dated the 18th of April 
1901, Jagdam Sahay refers to the payments 
made to him from time to time out of the 
consideration money left in deposit with 
Nilambar Babu and concludes in the follow 
ing words: "In this manner the. entire 
consideration of the deed of sale is received, 
Nothing is due to me nor have I any objec- 
tion to raise", 'The sale-deed in questian 
was executed just when Jagdam Sahay was 
about to attain majority, and when he 
attained majority he did confirm the transac- 
tion and received the consideration money 
for the purpose of his education. The sale 
deed recites the deed of partition. Jagdam 
Sahay has, therefore, received benefits aris- 
ing out. of the deed of settlement whereby 
he received the property sold it on his 
behalf and appropriated the sale proceeds 
thereof. He cannot, therefore, impugn the 
sale-deed in question nor the deed of parti- 
tion. d a ] 
Upon these findings the. Courts *below 
have concurrently héld that the deed of 


partition was binding upon the plaintiffs 
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and they cannot be permitted to go behind 
it. Upon the findings of the Courts below 
no question of transfer by the plaintiffs of 
their chance of succession or spegasuccessionis : 
can arise. Nobody can dispute the proposi- 
tion that an expectancy such as the rever- 
sionary right is not capable of transfer 
and that it is expressly forbidden by thé 
statutory provision contained in s. 6 of the 
Transfer of Property Act. It is concluded 
by the authorities: vide Thakurain Harnath 
Kour v. Thakur Indar Bahadur Singh (21) 
and Annada Mohan Roy v. Gour Mohan 
Mullick (22), Jagannada Raja Garu v. Sri 
, Rajah Prasada Rao Garu(25), Annada Mohan 
Roy v. Gour Mohan Mullick (26), Tilakdhart 
Lal v. Khedan Lal (27), and Sham Sunder 
Lal v. Achhan Kunwar (28). The plaintiffs; 
as a matter of fact, have not transferred any 
chance of succession in the estate of their 
maternal grandfather Girvar “Narain, but 
they transferred the properties of which 
they were made absolute owners under the 
deed’ of partition or ‘family arrangement; 
for valuable consideration. But for the 
partition they would not have acquired 
any right in praesenti in the properties 
so as to be able to deal with them. The 
deed allotted to them certain properties - 
and gave them possession'thereof. There- 
fore, the transfers made by them with 
respect to the properties concerned in 
Second Appeals Nos. 60-63 and 62-64 are 
valid, As held in Muhammad Hashmat 
Alt v. Kaniz Fatima (29), there is 
nothing illegal in a person, for good 
consideration, contracting not to claim a 
share in a property in the event of his 
becoming entitled to it on the decease of 
a living person; and s. 6 of the Transfer of 
Property Act does not affect such a con- 
tract. In that case  Khurshed - Jahan. 
through whom the plaintiffs claimed had 
compromised certain disputes by abandon- 
ing not only all rights which were then 
vested in her, but Blso the possibility of 
her su¢ceeding to the estate as one of the 
heirs of the deceased. 
(25) 29 Ind. Cas. 241; 39 M. 554; 17 M. L. T. 4195 


28. M. L. J. 650; (1915) M. W., N. 626. . 
p 65 Ind. Cas. 27; 25 C. W. N. 496; 33 C. L. J. 457. 
536 - 


(27) 57 Ind. Cas. 465; 25 C. W. N. 49; 32 O, L. J. 
479; 48 C. 1; 39M. L. J. 243; (1920) M. W. N. 591; 2 
U. P.4,. R. (P. C.) 139; 22 Bom. L. R. 1319; 18 A. L.J. 
1074; 28 M. L. T. 294; 471. A. 239; 13 L. W. 161; 2 
P. L. T. 101 (P: Ò). 

(28) 95 I. A. 183; 21 A. 71; 2 C. W. N. 129; 
O. J. 417; 9 Ind. Dee. (x. 8.) 755 (P. C.). 

(29) 27 Ind. Cas. 701. 
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The cases of Kanhai Lal v. Brij Lal (13); 


-~ Khunni Lal v; Kunwar- Gobind Krishna 
Narain (9) tand Musammat Hiran Bibi v, 


ue Musammat Sohan Bibi (12) furnish examples 


of a distinction being drawn between pos- 
sibilities coupléd -with interest and a bare 


or naked possibility such- as the hope of 


inheritance entertained by the heir. Every 
possibility with an interest is more than a 
‘possibility and is a present divisible in- 
- terest. ESI dE cue 

- The plaintiffs obtained. the present in- 
‘terest in- the property by the deed of 
partition and they were able to transfer 
the ownership’ and the delivery of posses- 
sion which would not happen in a mere 


transfer of possibility of.succession. Simi-- 
larly in Fateh Singh v. Thakur Rukmini. 


Rawanji Maharaj (16) it was held that a 
reversioner, who consented to the gift 
made. by the. limited owner, cannot 
. impugn it after succession opens to him. 
"In the case of Diltar Koer v. Harku Singh 
(30) (Sir Edward Chamier, C. J., and Jwala 
Prasad, J.,) it was held that although the 
heirs expectant cannot transfer a property 
under s. 6 of the Transfer.of Property Act; 
but when they come into possession thev 
can make agreements -with respect to it 
and a reversioner accepting the arrangement 
made by -the life-tenant and taking 
possession of. the property on its strength 
will be deemed to have re-affirmed the 
arrangement and they will be bound ‘by 
the arrangement made by the life-tenant: 
Now, ‘such an acceptance may be at the 
‘time of the execution of the deed or sub- 
sequently. The findings of the Courts 
below show that ever since the deed of 
partition..was executed, Pratap Narain and 
the father-of Jagdam Sahay acted under 
the deed. They took interests.in the arrange- 
ment and.continued to enjoy them through- 


out. They caniiot be permitted to impugn . 


the .transaction ‘nor. can they be permitted 
to question the validity of the sale-deeds 
in favour ofthe respondents, executed Dy 
the parties to the sevtral deeds of.trans- 
fer including those executed by the. plaint- 
iffs. -These transfers were for valuable 
consideration, -and the transferees have 
. ever since been in possession of the pro- 
perties, T 

The decision in the case of Musqmmat 
Bhagwati Koer v. Jagdam Sahay (1) relied 
on by the appellants refers to à mukarrari 


(30) 41 Ind. Cas. 631; 1 P. L. W. 760; 2 P. L. J. 578;. 


(1917) Pat, 293. 
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deed executed. by Fateh Koer with respect 


. to the properties allotted to her. Jagdam 
‘Sahay was the plaintiff in that case and 


claimed 8-annas share in the properties 
covered by the mukarrari deed, and the case 
was dealt with upon its own facts. Half of 
those properties is concerned in the present 
Second Appeal No. 47 of 1922 (Original 


‘ : 41 of 1918 
Suit No, Toe 1920 brought by Partap 


Narain. In this case we have got a com- 
promise petition filed during the trial of 
the suit in the Court of the Subordinate 
Judge. By the compromise, Pratap Narain 
is said to have relinquished his claim to 
the properties mentioned in schs. I and II 
to the plaint in favour of Ram Prasad 
and his heirs on receiving .a sum of 
Rs. 1,000. The defendants Nos. l to 5, 
that is, Ram Prasad and his sons, are 
declared to be the absolute proprietors of 
the properties mentioned in sechs. I and II to 
the plaint, and they have retired from the 
litigation, In that petition, it 1s, however 
stated that “the suit be tried against 
the other defendants in respect of Mouza 
Sheorampur, property No. 1, sch. Iof the 
plaint and be it known that defendants 
Nos. 1 to 5 (Ram -Prasad and his sons) 
will not, in any way, be prejudiced or be 
bound by the decision of this suit as 
against other defendants in respect of 
Mouza Sheorampur. 

: Mouza Sheorampur is mentioned in 
sch. 1 of ‘the plaint. Consequently 
Ram Prasad and ‘his sons defendants 
Nos. 1 to 5 have been declared abso- 
lute owners of Sheorampur. Thus, Pratap 
Narain.has no concern at all with the 
village. He is, therefore, not competent 


‘to recover possession of this property, and 
. the suit for possession must fail Be it 


known that Ram Prasad and Sham Prasad 
had-succeeded before the Revenue Autho- 
rities and had obtained mutation of their 
names in respeet ofthe mukarrari held by 
Musammat Bhagwati Kuer, defendant No. 6, 
by deeisionsof the Deputy Collector and the 
Collector in 1907 and 1908 respectively 
referred to above. They were entitled to 
receive as proprietors the mukarrart rent 
from the defendant Musammat Bhagwati 


- Kuer, the mukarraridar, and the compro- 


mise has confirmed, the position of Ram 
Prasad. By the cgmpromise the plaintiff | 
Pratap ‘Narain has declared Ram Prasad 

to be the absolute owner of the property 
and has disclaimed all interests therein, 
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His suit must, therefore, fail. A similar 


petition was filed in the ease brought by 
Jagdam Sahay and decided by this Court, 
vidé Musammat Bhagwati Kuer v. Jagdam 
Sahay (1) but there the defendants Ram 
Prasad and his heirs were not by the 
compromise declared to be the absolute 
owners of Mouza Sheorampur mentioned 
in sch. If tothe plaint. They were dec- 
lared absolute owners with respect to 
the property in sch. II only, that is, the 
property other than Mouza Sheorampur. 
We have compared the schedules in origi- 
nal of properties attached to the plaints 
in the suits brought by Jagdam and 
Pratap respectively. Mouza Sheorampur is 
in sch. I of both the suits. The compro- 
mise in the case. of Jagdam Sahay refers 


' to the properties in.sch. Il only and has 


expressly excluded Sheorampur mentioned 
in sch. l. In the compromise petition ‘in 
the case of Pratap Narain the properties 
in both the sechs. I and II are declared to be 
the absolute properties of Ram Prasad 
and his heirs. Therefore, whereas in the 
case of Jagdam Sahay he was competent to 
continue his action so far as Sheorampur 
was concerned, in the case of ‘ Pratap 
Narain he is not competent after the com- 


"promise petition was filed to continue his 


action. Upon the view that the com- 
pomise in the case of Jagdam Sahay 


-did not cover Sheorampur and that it was 


expressly excluded, the judgment of Das 
and Adami, JJ., is founded;- vide Musammat 
Bhagwati Kaur v. Jagdam Sahay (1). 
Their Lordships quote the following pas- 
sage from the compromise petition in that 
case and observe. ‘“It may be noted that 


. the result of this suit will not be prejudicial 


tothe interest of either the plaintiff or the 
defendants Nos. 1 and 5 to8in respect of 
Mouza Sheorampur mentioned in sch. I of 
the plaint of this suit. Weare, therefore, 
concerned in thisappeal with the properties 
set forth in ‘sch. I, as to which the ap- 
pellant claims title by virtue of mukarrari 
settlement made in her favour by Fateh 
Kaur”. There may be a reason for Pratap 
Narain agreeing not to dispute the mukdrrart 
granted by Fateh Kaur, for he was a witness 
to the transaction which purports to give a 
mukarriay lease to the respondent for a 
nazrana of Rs. 1,100 and the annual rental 
of Rs. 20. Be that asit may, the compromise 
concludes this litigation. A 


_- Therefore; the suit of Pratap Narain’ with 


respect to Sheorampur must fail and con- 
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sequently the Second Appeal No. 47 of 1922 
must be dismissed upon this ground alone, 
apart from the common grounds hich apply 
to all the cases referred to-above. 
“The result of these two cades is that 
Jagdam and Pratap have allowed the tak- 
simnamah to stand good so far as the pro- 
porties allotted to their relations defendants ` 
Nos. 1 to 5 are concerned, and the Sub- 
ordinate Judge is, therefore, right in his view 
that the relations have made up their differ- 
ences and have joined in a common fight 
with the third parties to whom they them- 
selves transferred the properties in dispute. 
It has already been shown that Pratap 
Narain could under no circumstances dis- 
pute either the deed of partition or the 
several deeds of transfer in . favour of the 
defendants in the suit; far less can he im- 


pugn the deeds whereby he transferred his 


own interest in the properties, for valuable 
consideration, the subject-matter of Second 
Appeals Nos. 60.63 and 62-66. - 

The case of Jagdam Sahay, who was 
minor at that time required considerations 
which J havealready dealt with, with the 
result that he also is bound by the deed of 
partition and cannot question the validity 
of the deeds of transfer whereby the defend- : 
ants are in possession of the properties, nor 
can he question the deeds executed 
on his behalf by Naurangi Lal who was his 
natural guardian and. executed the deeds 
for necessity and against whom nothing 
has been alleged or shown in evidence, 

It may be mentioned that respondent 
Jadubansi Sahayin Second Appeals Nos. 47, 
61, 63 and 65died during the pendency of 
the appeals and no substitution was made. 
Similarly, respondent Kaniz Fatma in Second 
Appeals Nos. 62 and 66 died and no sub-- 
The aforesaid appeals 
against those respondents have abated. 

The resultis that agreeing with the view 
taken by the Courts below I dismiss the ap- 
peals with costs. " 

Foster, J.—1 agree, 

Z. K. * Appeals dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
. First Civit Apbgars Nos. 23 AND 52 or 1923, 
: ` 4 April 2,1924. i 
Present :—Syed Wazir Hasan, J. C. 
and Mr. Neave, A.J. C. ' 
In ArPzAL No. 23 or 1923. 
BRIJ RAJ BUKHSH SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS: ` 
—VETSUS l 
BHAWANI BUKHSH SINGH AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 
ln APPEAL No. 52 or 1823, 
BRIJ RAJ BUX SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 


Versus . 
Raja RAGHURAJ BAHADUR AND OTHERS 
| —DEFENDANTS— RESPONDENTS. 
Hindu Law--Succession—W hole-blood, whether ex- 
cludes half-blood—Istribant, rule.of-—Custom, proof of— 
Wajib-ul-arz, entry in, value of—Oral evidence, value of. 


. Under the Hindu Law of succession the preference: 
_of the whole-blood tò the half-blood is restricted to 


sapindas of the same degree of descent from the 
common ancestor. In a contest between sapindas of 
different degrees thé nearer in degree excludes the 
more remote. [p. 228, col. 2.] ; 

Where a custom is proved to exist it supersedes 
the general law which, howéver, still regulates all 
beyond the custom. [p. 229, col. 2.] 

The law of inheritance applicable to Hindus must 


be found either in the rules laid down in recognised. 


text books or in a well established custom in dero- 
gation of those rules.. In a case of conflict of titles 
by inheritance, there is no room for the application of 
any equitable principle. [p. 231, col. 1] - 
. In a partition among sons according to the rule 


of istribant the mothers get nothing and nothing, 


- devolves on the sons from them. The number o 
mothers only serves the purpose of measuring the 
shares of the sons. The mothers do not form a stock 
of descent for purposes of inheritance and from the 
mere fact that the rule of istribant prevails in a 
certain family no inference can be drawn that thé 
whole-blood would in every cass, whatever the degree 
of the different claimants may be, exclüde the half- 
blood. [ibid.] s 

Settlement Officers in recording customs in wajib- 
ul-arz have to perform: duties which the Govern- 
ment orders them to perform. One of these duties 
. is to record customs as the Settlement Officer finds 
“them and not as he thinks they ought tobe. Where 

it'is not shown by reliable e¥idence that the Settle- 
ment Officer neglected to perform his duty or was 
misled in recording a custom ard it does not appear 
that, the statement of the custom is ambiguous the 
record in a wajib-ul-are of a custom is most valu- 
able evidénce of the custom, much more reliable 
evidence than subsequent oral evidence given after a 
dispute as to the custom has arisen. [p:228, col. 2; p. 
229, col. 1.] i 


.Mere oral evidence unsupported by a wajib-ul-are- 


or by instances is not sufficient by itself to prove a 
custom. [p. 230, col. 2.] 
. ` (Case-law discussed)’ ` 

' Appeals against the decree of the Sub- 
-ordinate Judge, Barabanki, dated the l4th 


March 1923, in Q. 8. No, 30 of 1921, 
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Messrs, E. R, Kidwai, Niamat Ullah a :d 


“Sarju Prasad Misra, for the Appellants, 


Mr. Bisheshwar Nath Srivastava, for the 
Respondents. 
 JUDGMENT.—These two appeals res- 
pectively are against two decrees of the 14th 
March 1923 passed by the Subordinate 
Judge of Barabanki. Appeal No. 23 is the 
defendants’ appealin the suit brought by 
the plaintiffs-respondents, and Appeal 
No. 52 is the plaintiffs’ appeal in the suit 
brought. by them against the defendants. 
The former suit has succeeded and the 
latter has failed in the Court below. Both 
suits were founded on title by inheritance 
of the plaintiffs in each of them with respect 
to the estate of one Bisheshar Bux Singh, 
who died childless on the 7th July 1897. 
Bisheshar Bux Singh had left two widows, 
who succeeded one after the other, to the 
estate of their husband under the ordinary 
Hindu Law. The last of them, Musammat 
Adhar Koer, died on the 16th March 1909. 
After her death, controversy arose between 
the parties in respect of mutation of names 
in the revenue registers. With regard to 
the bulk of the property the name of Debi 
Bux Singh was finally entered in the 
revenue papers while the names of the 
defendants in the suit, out of which appeal 
No. 52 has arisen, were entered in respect 
of asmall portion of the property. The 
defendants-appellants in Appeal No. 23 are 
the sons of Debi Bux Singh and the plain- 
tiffs-respondents in that appeal claim pos- 
session of that part of the property in 
respect of which mutation of names was 
effected in favour of Debi Baksh Singh, 
In the suit, out of which Appeal No. 
52 has arisen, Brij Bux Singh, Suraj 
Bux -Singh and Bishunath Singa sons 
of Debi Bux Singh .claim possession 
of the small portion of the property for 
which-mutation was made in favour of 
the defendants of that suit. The two suits 
were heard and decided in the Court below 
together and similarly the two appeals 
were argued before us. l 

The only question involved in these 
appeals is as to which of the. parties in 
Appeal No. 23 of 1923 hasa preferential 
title of inheritance to the estate of the 
deceased Bisheshar Bux Singh. In the 


“rest of this judgment, the word ‘plaintiffs’ 


will stand-for the respondents and the word 
‘defendants’ for the appellants in Appeal 
No. 23 of 1923. l zu 

The plaintifs attached a pedigree to 


92$ 
their plaint. This pedigree is incorporated 
in the judgment of the Court below. It 
will serve no useful purpose to reproduce 
it here, So far as the bearing of the 
pedigree on the question of title is con- 
cerned, it is sufficient to state the admitted 
fact that the plaintiffs stand in the 8th 
degree of descent from the common ancestor 
of theirs, and Bisheshar Bux Singh's while 
the defendants occupy the 7th degree in 
the same descent. Prima facie, therefore, 
the defendants have the legal title to the 
estate of Bisheshar Bux Singh. 
: 1t wil beseen from the pedigree men- 
tioned above, that Bisheshar Bux Singh 
was by adoption the great grandson of 
Raja Ajit Singh. Raja Ajit Singh had 
married twice. “His younger son by his first 
wife was Drigpal Singh, the grandfather 
of Bisheshar Bux Singh. The other and 
the elder son by the same wife was Raja 
Daljit Singh who had two sons, the elder 
was Raja Mahipat Singh and the younger 
Sahipat Singh. One of the plaintifis, Jang 
Bahadur Singh, is the descendant of 
Sahipat Singh and the rest are descended. 
from Raja Mahipat Singh. By his second 
wife, Raja Ajit Singh had two sons, one. 
of whom Aman Singh died childless. The 
other was Senoman Singh. Debi Bakesh 
Singh was the grandson of Senoman Singh. 
The plaintiffs’ case on these facts is that 
they have a preferential title as against the 
defendants under a custom. This custom 
was set out in paragraphs 3 and 4 of the 
plaint. They are as follows:— 
. "8. That-this custom obtains among the 
descendants of Pahar Singh that if any 
person had got more than one wedded wife 
the property is divided according to the 
number of wives, irrespective of the num- 
ber of children, that for the purpose of 
fixing shares of sons the wife is considered 
a woman, and that for-the purpose of 
inheritance such wife is considered a sepa- 
yate branch. 


' "4, That the object of the aforesaid custom 
is this that so long as any male is alive 
among the issue of a woman, the issue of 
the other woman does not inherit; and that 
the nearest relation among the issue of 
that woman inherits, it does not matter if 


the issue of the line of the other woman is. 
nearer in relation; but if other wives bave. 
no male issue, and there is no widow and. 


male issue, the nearest person inherits.” 
As the result of the arguments in this 
Court, the plaintiffs’ case as to the custom 
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à uterine relation how low Spever excludes 


a mere consanguine relation how high: 


soever. The custom set uptis a strong 
departure from the ordinary Hindu Law. 
So far as that law is concerned, there is no 
room for doubt. The preference of the 
whole-blood to the half-blood is restricted 
to "sapindas of the same degree of descent 
from the common ancestor." In à contest 


between sapindas of different degrees, the 


nearer in degree excludes the more remote. 
This was deeided by their Lordships of 
the Privy Council in the case of Ganga 
Sahavv. Kesri. (1). The question for con- 


sideration is: Has the custom been proved ?. 
; Judge has. 
answered this question in the affirmative. 


The learned’ Subordinate 


The evidence on which the plaintiffs rely 


in support of thé alleged custom may, 


conveniently be grouped under three heads 
in order of their importance. 

1. Wajib-ul-araez of several villages. 

.2. Instances in which the alleged custom 
was observed. 
I. Wajib-ul-araez. 

[The Judges referred to the wajib-ul-araez 
of ten different villages and then proceeded 
to observe:—] 

This finishes the survey of the evidence 
arising out ofthe entries in the wajib-ul- 
araez. Mach of these wajib-ul-araez is sup- 


ported by copies ofthe attestation by the. 


co-sharers of the village and the verifica- 
tion by the Settlement Officer. 


for the appellants pointed out certain dis- 
crepancies in the record of custom in 
these wajib-ul-araeg, and contended that 


the discrepancies led to the inference that. 
the entries connote the wishes of the pro-. 


prietors of the village as regards the 
devolution of inheritance which they wanted 
to be observed as a rule in the future. 


When all these ,wajib-ul-araez are read. 


together, certain discrepancies are manifest 
but they relate tamatters with which we are 
not concerned in the present controversy. 
On one matter they are all unanimous and 
that is the division of the inheritance 
among the sons of the propositus in ac- 


‘cordance with the number of the wives 


and this is the only relevant matter in this 
cafe. The entry in that respect is clear. 
There is no‘ainbiguity whatsoever as to its 

S 80 Ind. Cas. 265; 37 A. 545; 19 C: W: N. 1175; 
18 M, L. T. 203; 29 M. L. J. 329; 2 L. W. 837; 13 A. L. 


9; 17 Bom. L. R. 998; 22 ©. Li J.-508; (1915) M, ^ 


W, N, 713.42 L A. 177 (P. C). 
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duties which the Government orders them 


to perform, Qu of. these duties was to- 


record cüsioms as the Settlement Officer. 
found them; and not as he might think they 

ought to he. "When it is not shown by reli- 
able evidence that the Settlement Officer 
neglected to ‘perform his duty or was misled 
in. recording a custom, and it does not appear 
that the statement. of the custom ‘is ambi: 
guous, the record in à wajib-ul-arz of a cus- 
tom is most valuable evidence of the 
custom, much more’ reliable evidence than 
subsequent oral evidence given after a 
dispute as to the custom has arisen’ 
Balgobind. v. Badri Prasad (2). The evi- 
dence furnishéd by these iba jib-ul-araez is, 
in our opinion, overwhelming in proof of the 
family custom that when a member of that 
family dies, leaving sons by several wives, 
the partition of the estate of the deceased 
among his sons shall take'place according 
to istribant. ‘This. custom of- istribant is 
the same as one of patnibhag, which was 
recognized to be a valid custom, so far 
as it was proved, in thé recent decision 
of their Lordships of the Privy Council 
in the case of Palaniappa Chettiar v. 
Alagan Chettiar (3). 

- JT. INSTANGES. - 

[The J udges discussed seven instances 
and then proceeded. to ob$erve: —] 

‘The above seven instances “have Been 
deposed to by the plaintiffs’ witnesses in 
B port of the eustom of istribant, 

- ILI. Oprntoxs. 

~ Under. this. head of the evidence we are 
prepared to accept the testimony of the 
plaintiffs’ witnesses in so far asthe opinion ^ 
expressed by them is corroborated by the 
entries in the wajib-ul-araez and -by the 
‘instances to which reference has already 
been made. To that extent the opinion 
of these witnesses, clearly establishes the 
existence of a family 4radition in support 
of the custom of istribant. Beyond that, 
we cannot persuade gurstlves to the view 
that that evidence is sufficient by itself to 
prove auything more. 

(2) 74 Ind. Cas. 449; 50 T. A. 196; (1923) A. I Ri 
(P.C) 70; 21 A L. P 578: 9 OL & A LER OD 
por oon Q. 217; 45 M. L: J.:289; 45 A. 413; 38 ©. L: 

2; (1923) M: W..N. 799; 93 M. L. T. 317; 10 O: 
L T 368 (P. C.). 

(3) 64 Ind. Cas. 439; 48 L A. 539; 44 M, 740; (1921) 
M. W. N. 637; 26 0. WIN, 417; 3) M. L. T. 23: 15 
L. W. 521; 4 U. P. L. R. (du C) 21; (1922) A. I. R. 
(P. en 228 e C 4 ; 
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Having analysed . and considered the 
whole of the evidence, we may now de- 
finitely state the conclusion to which we 
have reached. It is this: that thero exists 
a custom of the division of the inherit- 
ance among the sons of a deceased pro- 
positus according: to istribant (that is the 
number of wives) in the family of the 
parties, But this conclusion obviously does 
not go to the necessary length of estab- 
lishing the plaintiffs’ title to the property 
of Bisheshar ‘Bux Singh. Indeed it has no 
application to the fücts of this case. It 
is true that Bisheshar Bux Singh had 
married twice -but be had no issue from 
any "of his wives. The family custom 
found to exist cannot, therefore, ‘be invoked 
for regulating the succession to the estate 
of Bisheshar Bux Singh. This is a case 
outside- the family custom and must; 
therefore, fall under the ordinary law of 
the ‘Mitakshara according to which, as has 
already been said by us, the defendants 
have a ‘better title. than the plaintiffs. 
In the well-known Tipperan case | Neelkisto. 
Deb Burmono v. Beerchunder Thakur. 
(4j, Lord Chelmsford in delivering 
the judgment of the Board made the 
following observation :—"Since, then, the 
custom in this family, where no ap- 
pointment of J obraj or -Burra Thakoor 
has been. made, ‘requires the union of 
two- ‘things to constitute the legal heir, 
viZ., seniority in age and nearness of kin 
(which in truth is in conformity with the 
general law of royal descent) and the 
claimant has but one of these qualifica- 
tions 1n himself, viz. seniority; he does 
not. "entitle himself by family custom, There 
is no trustworthy evidence that the cus- 
tom supersedes the general rule as to 
the precedence of the whole over the half- 
blood. . The custom is silent on that point. 
Where a custom is proved to exist 15 
supersedes the general law, which, however, 
still regulates all beyond the custom." 
This was repeated by Lord Davey in the 
case of Ram Nundan Singh v. Janki Koer 
(5) His Lordship said :—"His (Counsel's) 
argument Was that when once you admit 
à custom, ‘as oi impartibility, you are 
Qutside the common law, ànd it lies upon, 
those "who maintain any particular right, 
(4) 12 M. L A. 523; 12 WR (P. Q) 21; 3 B. L, 


R. (P. C) 13; 2 Suth. P. C.J. 243; 9 Sar. Ò. J. 523; 
| R. 43 
(5) x hs 2) L A. 178: 7 C. W. N. 57; 178 P. 
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ns of females, to take by inheritance, to 
prove it. The answer to this argument 
lies on the surface. ‘Where .a custom is 
proved to exist, it supersedes the general 
law, which, however, still regulates all out- 
side the custom.” The Tipperah case (4). 
Still more recently Lord Dunedin in the 
case of Baij Nath Prashad Singh v. Tej 
Bali Singh (6) quoted Lord Chelmsford’s 
dictum in the Tipperah case (4) as a general 
proposition.  - 

The family custom of istribant found by 
us to be in existence but not applieable 
to this case, it follows that the title of 
inheritance to the property in suit must 
lie in the, defendants according to . the 
ordinary rule of the Mitakshara. To obviate 
the result mentioned above, the learned 
Advocate for the plaintiffs has put forward 
two arguments: (1) That there is evidenct 
in support of the custom necessary to cover 
the whole case of the plaintiffs, and (2) 
that the further element necessary to sup- 
port the plaintiffs’ title is merely a logical 
extension of the well-established custom of 
estribant. 

As to the first argument we are of opi- 
nion that it is not well-founded. In so 
far as the evidence furnished by the 
entries in the wajib-ul-araez is concerned, 
it does not go further than what we have 
indicated above. On the contrary, the last 
part of the statement relating to the cus- 
tom of devolution of inheritance in each 
of the quotations, which we have already 
given from Exs, 1, 4, 9,10 and 5, not only 
negative the plaintiffs’ contention alto- 
gether but almost conclusively support 
the case for the defendants. We would 
lay particular emphasis on the entry in 
Ex. 5 which relates to the village in 
dispute. The portion relevant to the exact 
matter under consideration may well bear 
repetition :—"If in case of ,being childless 
the original proprietor, atid after his death 
his widow fail to make a gift or to adopt 
some one, then the person who may be 
the nearest reversioner in the family will 
become the owner of the heritage." It is 


common. ground that the defendants are 


the nearest reversioners. This being go 
the title is with them. There is an in- 
stance also on which reliencéis placed in 
this connection. That instance is of suc- 


(6) 60 Ind. Cas.-534; 43 4. 228; 19 A. L. J. 317. 33 
O. L. J. 383; 40 M. L. J. 337; (1921) M. W? N. 32 
25 c. W. N. 564; 2 P. L. T, 257; 23 Bom. LR. 631. 


:9 U. P. L. R. (P. O.) 35; 29 M, L. T, 358 (P. C.) 
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cession to Asman  Singh's estate and ig 
deposed to by the plaintiffs witnesses, 
Mehpal Singh (P. W. No. |), Jagdamba 
Bux Singh (P. W. No. 2), Jang Bahadur 
Singh (P. W. No. 3) and Kamta Singh (P. 
W. No. 4). Asman Singh was a co-sharer 
in village Majhela, of whieh Ex. II is 
the wajib-ul-are. He was one of thesons 
of Umrao Singh from his second wife whose 
succession we have already noticed as 
Instance No. I in a previous part of our 
judgment. It is said that Asman Singh's 
estate devolved on his death upon his 
nephew, Jang Bahadur Singh, to the 
exclusion of his step-brother Atwant Singh. 
Jang Bahadur Singh and Mehpal Singh 
son of Atwant Singh, both have given 
evidence in support of this instance. In 
our judgment, however, the instance is 
a doubtful one. It may be that Asman 
Singh wasat the time of his death a mem- 
berof ajoint Hindu family constituted 
by himself and his nephews and that 
Atwant.Singh was a separated member, 
or it may be that Asman Singh’s full bro- 
ther, Basant Singh, was alive at the timé 
when the inheritance opened. If he was, 
he would naturally exclude Asman Singh's 
step-brother, Atwant Singh, under the 
ordinary law. Indeed the plaintiffs’ witness 
No. 1, Mehpal Singh, stated in cross-ex- 
amination that Asman Singh died 30 or 
39 years ago and Basant Singh 20 or 25 
years ago. Even if we accept this instance 
as well-established we are not prepared to 
record a finding as to the existence of this 
custom on such a slender foundation. It 
may be observed that the instance isa re- 
cent one also. See the observations of 
Lord Macnaghten in the case of Chandika 
Bakhsh v. Muna Kuar (7). As to the evi- 
dence arising out ofthe opinion of scveial 
witnesses of the plaintiffs, we have already 
said enough. We do not think that we 
would be justified in accepting ikat evi- 
dence as sufficient iit the absence of other 
evidence. 

In support of'the second argument, 
reliance is placed upon the decision of 
R. B. Pt. Kanhaiya Lal (now Mr. Justice 
Kanhaiya Lal) in the case of Lachman 
Prasad v. Durga Prasad (8). There is no 
doubt that the decision supports the plaint- 
iffs’econtention. Indeed the Court below 
seems to have founded its judgment exclu- 


(7) 29 I. A. 70; 6 C. W. N. 425; -24 A. 273; 4 Bom. 


L. R. 376; 8 Sar. P. C. J. 233 (P. C). 
(8) 37 Ind, Cas. 14; 19 O, 0, 165; 3 Ọ, L. J. 727, 
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sively on it. With due respect, we find 
ourselves unable to record our agreement 
either with the conclusion or with the 
reasoning Df that decision. The judgment 
in that case is a short one and after 
eliminating such portions of it as are 
unnecessary for our purpose wequote it 
here.: "The question for consideration in 
this appeal is, whether in a case governed 
by custom, wheré property is distributed 
among the sons of a person according to the 
number of their mothers, the descendants 
of the sons of one of them can succeed 
collaterally to the property left by the 
~ descendants of another of them, so long as 
the other descendants, though lower in 
degree, of the same stock are alive. The 
Courts below held that the differentiation 
made by the custom between the sons of 
different mothers cannot be extended to 
their descendants. The wajib-ul-arz, em- 
bodying the custom, is silent on the ques- 
. tion of collateral succession, but on the find- 
ing that:a custom exists by which the dis- 
' tribution is made according to the mothers, 
it does not seem equitable that the pro- 
perty of the descendants of one of those 
mothers should he allowed to go to the 
descendants of another, so long as the 
descendants. of the former are alive....The 
Courts below, applying the Hindu Law, 
gave-them a decree, but the effect of that 
decree is te render the above custom abso- 
lutely nugatory, for it does not allow the 
benefit of that custom to the descendants 
of the persons, who derived title in pur- 
. suance ofit. ‘The effect of such a custom 
is to constitute brothers by the same 
father and mother and their descendants 
‘persons of one stock for purposes of 
inheritance, and as a logical resultof the 
custom the plaintiffs who -are descended 
from a different mother are not entitled 
to preference.” It will be seen that the 
qwajib-ul-arz produced in’ that case as 
proof of the custom of istribant was silent 
on the question of cellateral succession. 
Such is not the case heré as has already 
been,shown. The majority of the wajib-ul- 
araez produced in the present case distinctly 
provide -for the succession of the nearest 
collateral on the death of the widow of 
‘a childless propositus. The law of inherit- 
ance must be found either in the” rules 
laid down in the Mitakshara or in a well- 
established custom in derogation of those 
rules. In acdse of conflict of titles by 
inheritance, there-is no room for the appli- 
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cation of any equitable principle nor do we 
see how the custom of istribant is rendered 
“absolutely nugatory” for the reason that it 
must be confined to operate within its own 
limits. It lays down no more and no less 
than a rule of partition among sons, both 
of different wives. “The custom ends there 
just as precisely as does the ruleof the 
Mitakshara giving preference to heirs of 
the whole-blood as against those of the 
half-blood when they are in the same 
degree of descent from the common ansces- 
tor. The custom of istribant will have ro 
application to a case as the rule of the 
Mitakshara stated above will have none 
‘where the choice of heirs lies between per- 
sons of different degrees. In a partition 
among sons according to istribant, their 


.mothers get nothing and nothing devolves 


on the sons from them. Their number 
‘only serves the purpose of a measure of 
the -shares of the sons. The mother, there- 
fore, is not a stock of descent for pur- 
poses of inheritance. If logical deduction 
from prescribed rules of inheritance were 


. permissible we do not know where, one can 


Stop and no man shall ever be certain of 
the law of inheritance. The course of law 
has not always been logical. It has also 
been erratic; and certainly so far as the 
rules of. inheritance are concerned whether 
they are to be found in texts or in custom, 
itis difficult, if not impossible, to place 
them on logical foundations. 

- The result is that we allow these appeals, 
set aside the decrees of the Court below and 
dismiss the plaintiffs’ suit in Appeal No. 23 
with costs in both the Courts and remand 
the suit out of which Appeal No. 52 arose 
to the Court below for decision on merits. 
The costs in this Court in Appeal No. 52 
will be borne by the defendants while the 
costs in the lower Court will abide the event. 

Z. K. i Appeals allowed. 
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* deal. 


G., who, was- in possession of property inherited 
from her father obtained a deed of release from the 
reversioners of her father including the defendant 


. and his father. She then executed in favour of ‘one 
: S..8. document termed a gift which, however, was an- 


onerous one involving payments by the’ donee of 
several sums of money to third parties. S. executed 
mortgages and agreements of sale which the defend- 


_ant attested and by which to some extent he also 


personally | benefited. After- the death of G., the 
defendant himself obtained a mortgage. of the pro- 
perty from S: as from an owner. In a suit for posses- 
sion of: the property. by the ‘plaintiff who ‘was-a 
legatee under the Will of S : “ig i 

Held, (1) that the so-called document of gift by 
G. in favour of S, was really a conveyance for con- 
sideration; [p. 234, col. 2.] ~ 
- (2) that the defendant and his father having ac- 


+ 


knowledged the title of S, both before and after thé - 


death of G., and having also benefited by the trans- 
actions of S., ` were estopped from ‘questioning the 
validity of the alienation. [p. 236, col. 2.] 


In all cases of voidable contracts he who has the 
right to complain must do so when the right of 


action is properly open to him and he knows the facts, 


[p. 287, col? 1.] 

An alienation by a widow is not a void contract buf 
is only voidable. ‘If, therefore, a reversioner, after he 
becomes entitled to reduce the estate to possession 
and knows of the alienation, does something which 
shows that he treats the alienation as good he loses 
his right of complaint. [p.236,co0l. 1l] | 

A reversioner who expressly assents to an alienation 
of property forming part of an estate by a limited 
owner cannot, on succeeding to the estate after the 
death of the limited owner, repudiate his action and 
claim the property. alienated. [p. 236, col. 2] l 

Modhu Sudan Singh v. Rooke, 24 1.:A. 164; 925'Q. 
1; 1 C. W. N, 433; 7 M. L. J. 127; 7 Sar. P. O, J. 194; 
13 Ind. Dec. (N. s.) 1 (P. CO), Rangasami Goundan v. 
Nachiappa Gowndan, 50 Ind. Cas. 498; 49 M.- 593; 36 


M. L. J. 493; 17 A. L: J.536; 29°C, L. J. 539; - 21 Bom. ` 


L. R. 640; 23 C. W. N. 777; (1919) M. W. N. 262; 26 M. 
L. T. 5; 10 L. W. 105; 46 I. A. 72 (P. C), Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi, 34 I. A. 87; 34 C). 
329, 11 C. W, N. 424; 5 0.1. J. 334; 9.Bom. L; R. 602; 
2 M. L. T. 1393; 17 M. L.-J.-154; 4 A. L. J.- 399 (P. C.) 
and Fateh Singh v. Thakur Rukmini Ramanji 
Maharaja 12 Ind. Qas. 8; 45 A. 339; 21 A. L, J. 235: 
, (1923) A: L R. (A.) 387, relied on. ias 


A release of their rights by reyersioners in favour of 
a limited owner in possession cannot be viewed asa 
surrender to and Te-grànt by them, although the per- 
sons who execute the release are the whole body of 
reversioners abd the property released is the only 
D ER of the estate existing at that date. [p. 237, 
col, l. gu. Um $ dU ACC MEE 

The attestation of a document does not prima facie 
import knowledge of the contents of the document, 
The question whetlier attestation: should be held to 
imply.assent is.a question -of fact and must be deter- 
mined with reference tothe circumstances of' each 
ewe. [p. 235, col 2.) 7° |e. l 


Where a person having a tangible interest in the 
property affected by à deed attests that deed, his 
attestation must be taken as proof of his consent to 
and knowledge of the correctwess of the recitals in tHe 
[p. 235, col. 2]. * ZEE ae 
Lakhpati v. Rambodh Singh, 29:Ind. Cas. 218: 37 A. 


Cas. 274, relied on. 


350, 13 A. L. J. 616 and Gurdayaldas v. Nathu, 50 Ind,: 
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: Messrs. K. Aravamuda Aiyangar and-T, Ks 


Ramaswami Aiyangar, for the Plaintiff. ©. 
Messrs. T. S. Raghunatha Rat and T. Sp 
Srinivasa Rao, for the Defendant ~~ - «. 


JUDGMENT.—This is à suit by the 
plaintiff for a declaration that the property. 
mentioned in the plaint belongs to her, 
for possession of the property fromthe 
defendant; for the recovery of arrears: ‘of 
rent and for mesne profits. . l 

The plaint as- amended sets . out that; 
the property set out in the plaint- belonged: 
to one Sandar Ramalinga’ Mudaliar - who | 
died on the 15th of December 1903, leav- 
ing a daughter Gnanasundarammal who 
obtained Letters of Administration on the 
14th of March 1905, such letters being 
granted after contest:“by. the reversioners, 
that by a registered deed of -release dated 
the 9th of December 1905, the reversioners 
to the estate including the defendant's 
father who also represented: the defendant 
released their interest in the properties 
left by: Ramalinga Mudaliar.in favour of 
his ‘daughter Gnanasundarammal, that 
Gnanasundarammal transferred the suit 
property to one Samarapuri Mudaliar on 
the 21st of February 1910 by a deed which, 
though called a, deed ‘of gift, was- for 
consideration and necessity, that the said 
deed was attested by the defendant's father ` 
in token of his assent to the transaction, 
that Samarapuri Mudaliar. mortgaged the 
suit property to one- S8. V. ‘Subramania 
Aiyar for Rs. 600 on the 26th May 1916; 
out of which Rs. 250 was given to the de- 
fendant for his marriage and the rest for 
the payment of debts binding on the 
estate,. that, the defendant with- full know- 
ledge of the contents of the document 
attested the same, that by a registered 
deed of mortgage dated the 2nd of Feb- 
ruary 1920, Samarapuri Mudaliar mort- 
gaged the property with the defendant 
for Rs. 200, that “Samarapuri Mudaliar 
dealt with and. enjoyed the  propeity as 
absolute owner with the knowledge and 


we 
a 


consent of the defendant, that tle defend: 


ant, having with full knowledge of the 
above. faets, accepted the said transaction 
and received bénefits thereunder, is now 
estopped from denying the title of Sama. 
rapuri Mudaliar, that Samarapuri Mudaliar 
left æ Will dated the 19th ‘of March 1920 
bequeathing the property ‘to the plaintiff; 
that the defendant both by reason of hig 
consent and estoppel and also by reason 
of the -fact that he is-not the nearest re- 


- -— - 
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versioner to- the estate is not entitled to 
question the Josie title, that the de- 


fendant is: ogcupying a roomrin, the house, 


having agredd to pay a rent of one rupee 
‘per mensem, that-when a notice to quit 
was -sent to him, the defendant sent a reply 
denying tenancy and setting up title in 
himself and hence this suit. 

The defendant filed a written statement 
stating that he is entitled to the suit 
property as the nearest reversioner, that 
Gnanagundarammal acquired no title to the 
property by reason-of the grant of Letters 
ef Administration to her, that the deed of 
release, even if executed, is not valid and 
does not bind him as his father prede- 
ceascd Gnanasundarammal and any act he 
did purporting: to bind the defendant 
would be invalid, that the deed: of gift 
executed by Gnanasundarammal is not 
valid and binding-on the property, that 
he had no. knowledge of the mortgage- 
deed dated the 2nd of. February 1920, and 
was not a party-to that transaction, that 
Samarapuri Mudaliar, though he borrowed 


Rs. 200 from the defendant, did not execute 
any mortgagc- deed, that the Will of Sama- 


rapuri Mudaliar is not valid and binding 
and that he never agreed to pay any rent 
nor was he a tenant under the plaintiff. 
In his' supplemental, written statement 
filed in answer to the amended plaint, the 
defendant denies that there was any neces- 


sity or consideration for the deed of gift 


dated. the 21st of February.1910 and that 
Rs. 250-was borrowed for the purpose of 
his.-marriage and states that the mortgage 
document ofthe 26th -of May 1916 executed 
in favour of Subramania Aiyar by Sama- 


rapuri Mudaliar ‘is ‘only a nominal docu- 


ment, 

The following. “issues were settled: — 

(1) Whether the release deed, dated Oth 
December 1905, relied on by the. plaintiff 
is true, valid and binding on this defendant ? 

(2) Whether the deed, dated 21st. Feb- 
quarry. 1910, is a deed of gift: or an aliena- 
‘tion. for, legal necessity and .im any event 
avhether it. is legal and binding on this 
defendant ? ie 

(3). Whether the.- plaintif ga ad any 
rights under the Will of the late Samara- 
puri Mudaliar and whether the plaintiff is 
entitled to set-up ‘any Ani under it with- 
out obtaining Probate? . 

(4) Whether the defendant is estopped 
from- denying the.title of the plaintiff for 
BAY § of the reasons set.out, in,the plaint ?. 
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(5). Whether the defendant agreed at 
any time to pay rent, and, if 80, how much ? 

(6) Whether the plaintif i is entitled to 
the declaration and possession prayed for ? 

'(7) To what relief, if any, is plaintifi 
entitled? ` 

The property in dispute belonged to 
Sundar Ramalinga Mudaliar who died 
"leaving Gnansundarammal his only daugh- 
ter and legal representative. He died 
intestate and Gnanasundarammal obtained 
.Letters of Administration to his estate by 
a decree dated the 28th of February 1905, 
in T. O. S. No. .14 of 1904 to which the then 
reversioners were parties. It appears from 
the evidence that the defendant's father 
and a brother of his were living in the 
sult house. After the termination ofthe 
testamentary proceedings in favour of 
Gnanasundarammal, they left the house, 
On the 9th of December 1905, the defend- 
ant's father acting for himself and on 
behalf of the defendant, who was said to 
be 16 years at the time and the defend- 
ant's elder brother executed a deed of 
release which has been marked as Ex. F 
in favourof Gnanasundarammal. The deed 
recites that she is according to the Hindu 
Law entitled ,to the properties left by her 
father, and that she obtained Letters of 
Administration. It then proceeds as fol- 
lows:— As we are the divided pangalies 
of the aforesaid Ramalinga Mudaliar and 
as we have reyeisionary right in his pro- 


- perties, we intended to relinquish in your 


favour alone the rights which we possess 
and in return therefor Santhar Santhiap- 
pan, alias Santhilinga Mudaliar and his 
sons Santhar Muthukalathi Mudaliar and 
Santhar Munusami Mudaliar out of us 
have received Rs. 200 and Santhar Karunai 
Sivaprakasa Mudaliar and his younger 
brother Santhar Murugesa Mudaliar out 
óf us, who are thesons of Santhar Kumara 
swami Mudaliar, have received Rs. 200 
from you. Having received in this manner 
we have relinquished to you yourself the 
reversionary right which we possess in all 
the moveable and immoveable properties 
of the aforesaid Ramalinga Mudaliar, that 
is, in the house described in detail here- 
under and in other moveablé properties. 
. Bo you shall yourself get also with full 
rights all the rights which we possess in 
all'kinds of- properties of the aforesaid 
Santhar Ramalinga Mudaliar and shall 
hold and enjoy the aforesaid propeities 
with. power of.alienation.such as by gift 


—— 


934 
and sale so long as the sun and moon 
endure. To this effect is the release other- 
wise called the deed: of relinquishment of 
reversionary right written and given out 
of our free-will.” "- 

It appears from the evidence that Rama- 
linga Mudaliar the father of Gnanasundar- 
ammal left immoveable properties consist- 
ing of lands’ and the suit house. The 
plaintiff states that the lands had already 
been sold to meet the expenses of the 


testamentary proceedings and. for paying, 


off other debts and the recital in this 
document that the only property remain- 
ing is the suit house supports the view 
that, at the date of the release deed, the 
lands had already been sold. On the 
same date, viz, 9th December 1905, the 
defendant's father and his elder brother 
executed a rental agreement in favour of 
Gnanasundarammal which has been marked 
as Ex. G. It recites that they agreed to 
pay her 8-annas a month for occupying 
a room in the suit house. The tenancy 
is a monthly tenancy terminable by a 
month's notice. The evidence is that, 
under this- rental agreement, the defendant 
and his father continued in the house and 
that.the defendant's father died in the 
guit house. 
Qnanasundaraínmal executed the deed 
Ex. B in favour of Santhar Samarapuri 
Mudaliar. It recites that she has become 
old and infirm and. has no other person 
except Samarapuri Mudaliar to protect’ her 
and that she gives the property mentioned 
in the deed to him subject to the con- 
ditions mentioned therein. The material 
portion of the deed runs as follows:—"In 
the same manner as you protected ime by 
giving ‘food and clothing before I got 
my father’s property, you should continue 
to supply me even hereafter with the 
necessary foodand clothing so long as I 
live, and you yourself should perform the 
obsequies to be done for me and-meet the 
expense thereof. If there be inconveni- 


ence for you to perform the aforesaid 


obsequies, the aforesaid ceremonies should 
be got performed by my brother-in-law's 
daughter Nayakammal. According to the 
maintenance decree obtained on the (charge 
of) house No, 19, in Original Suit No. 205 
of 1905 in the Madras City Civil Court, 
filed against me by *Papammal, you your- 
self should continue. to pay Rs. 1-8-0 
month after month to that lady during 
her lifetime. The aforesaid lady should 


. - 
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be given the western middle room of that 
house for her residing therein so long. as 
she lives. If she does not Ye in that 
room but- brings in any dther of her 


people to reside therein as tenant, accomo-" 


dation should not be given to them... You 
should yourself pay Rs. 200 being. the 
amount of small sums borrowed by me 
from outsiders for repair of: the aforesaid 
house No. 19 and for paying its taxes 
and for paying maintenance to the afore- 
said Papammal and Rs. 24 being the 
balance of maintenance now due by me 
to the aforesaid Papammal and relieve 
me from debt. You should spend not less 
than Rs. 5 and conduct the Annaphishe- 
kam whichis being conducted year after 
year on the full moon day in the month 
of Arpisi to Valleswara Swamigal in 
Thengur Selva Vinayagar. Sannadhi in the 
aforesaid Mylapore." HUNE 

This deed is attested by the defendant's 
father Santhalinga Mudaliar. Although 
the deed states that it is a deed of 
gift there can be little doubt that the 
gift was an onerous one involving paymant 
of monies by the donee. It is really a 
conveyance by Gnanasundarammal in con- 


.Sidertion of the payment of Rs. 200 for 
On the 21st of February 1910 


debts due by her and the maintenance pay- 
able by her and of the performances of 
the. charity. mentioned in the deed. AsI 


said before, the defendant and his father 


were living in this house. On the 26th of 
May 1916 Samarapuri Mudaliar the grantee 
under. Hx. B executed a mortgage-deed 
(Ex. D) in favour of Subramania Aiyar for 
Rs. 600. It refers to the deed of gift (Ex. B.) 
and recites that the property is in his pos- 


Session and enjoyment and that in con- 
sideration of this mortgage he received - 


Rs. 250 for the expenses of the marriage 
of Santhar Munusami 
ant) Rs. 50 for paying the balance 
of maintenance due to Papammal-who is 


‘referred to in Ex. B the gift deed, and 


Rs. 300 for effecting repairs to the house 
which is said to be in a dilapidated condi- 
tion. It appears from the endorsement on 
Ex. D that Subramania Aiyar received the 
priacipal and interest due on this mortgage 
on the 17th of August 1918. Ex. D is 
attested by the defendant. On the 19th of 


Mudaliar (defend-- 


Jul* 1918, Samarapuri Mudaliar agreed to - 


sella portion' of the suit house to one 
Shanmuga Mudaliar and executed an agree- 


ment Ex. E. The sale was to be for Rs. 900. 
This document recites that the property 


-— 
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was obtained by a deed of gift executed 
by Gnanasundarammal in his favour and 
that the was to be for Rs, 900. The 
evidence. ddduced on the plaintiff's side is 
that Rs.250 borrowed on the mortgage was 
nob enough for the marriage expenses and 
that “more monies were required. This 


document is attested by the defendant. The 


defendant admits that Samarapuri Mudaliar 
got his marriage performed. On. the 2nd 
of February 1920, Samarapuri Mudaliar bor- 
rowed Rs. 200 from the defendant and exe- 
cuted in his favour the deed of mortgage 


_ Ex. C. -The material portion of the deed 


runs as follows :—"I hypothecated to you 


the tiled building bearing door No. 19 com- - 


prised in old survey No. 1325 new survey 


. No. 3085 and certificate No. 294 and having. 


an extent of 2 grounds 6922 square feet 
which was given to me through a registered 
deed dated 21st February 1910 by Thandava 
Gnanasundarammal which is in my posses- 


. Bion and enjoyment and which is situated in 


t 


the eastern row of Thengur Selva Vinayagar 
Koil Street Tiru Mylapore, South Madras 
etc., * * * In respect of this sum of 
Rs, 200 I ‘shall pay interest at rupee one 
per cent. per mensem. Within 31st January 
1923, I shall pay to you this . principal 
amount and interest, discharge this debt 
and receive this bond, * * * I 
hypothecated this house to you and have 
kept itin my possession." 

The defendant admits in his written state- 


"ment that helent Rs. 200 to Samarapuri 


Mudaliar but héwantsto make out that he 
never got a mortgage-deed. Execution of 
this mortgage is proved by the attesting 
witnesses and this document is registered. 
I have no hesitation in disbelieving the 
evidenee of the defendant that he did not 


get any mortgage document for the money 


he lent. Itis difficult to believe that the 
deceased would ‘have fraudulently created a 
mortgage for the loan he received, especial- 
ly asihe was tredting the defendant 
with affection and had gone to the extent 
of .getting him married. The defendant 


^ states “that he was giving earnings to the 


decedsed but his earnings wouid have been 
hardly sufficient to meet the expenses of 
himself, his wife and family.  Samara- 
puri Mudaliar died on the 10th of June 
1920 having left his Will dated the 169tu of 
March 1920, whereby he-appointed the 
plaintinff as executor and bequeathed to 
her the suit property. Probate of the Will 
has been marked as .Ex. A;-so that if the 


~~ 
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property belonged to Samarapuri Mudaliar, 
she has aequired full title. "There ean be 
little doubt on the evidence that the de- 
fendant and his father were fully aware of 
the deed executed by Gnanasundarammal 
in favour of Samerapuri Mudaliar, tha* 
Samarapuri Mudaliar was in possession and 
enjoyment of the property as absolute owner 
from 1910, the date of Ex. B in his favour, 
that he executed mortgages as the- absolute 
owner of the property, which mortga ges 
were attested by the defendant, and that 
the defendant himself, after the death of 
Gnanasundarammal, when he would have 
been the reversioner if his case is true, 
accepted Samarapuri Mudaliar as the ab- 
solute owner and got a mortgage-deed from 
him. I have little doubt that both the de- 
fendant and his father-were fully aware 
of the nature and contents of the documents 
which they attested. It has, no doubt, been 
held that attestation does not prima facie 
import knowledge. In Lakhpati v. Ram- 
bodh Singh (1), it has been held that the 
question whether attestation should be held 
to imply assent is a question of fact and 
must be determined with reference to the 
cricumstanees of each case. As pointed 
outin Gurudayaldas v. Nathu (2), where 
a person having tangible interest in the 
property affected by the deed attests that 
deed, his attestation should be taken as 
proof of his consent to and knowledge of ` 
the correctness of the recitals in the deed. 
Having regard to the circumstances that 
the reversioners in this case contested 
the right of Gnanasundarammal when she 
applied for Letters of Administration and, 
subsequently, executed’ a release in her 
favour, there can be little doubt that they 
must have enquird into and known the 
contents and seen the deeds which they 
attested. It is the commonest thing in 
this country for attestations to be obtained 
from persons having a possible interest in 
the property, with the object of binding 
them later. on and I have rarely come 
across a case where a person having an 
interest present or contingent in the pro- 
perty has attested the deed without enquir- 
ing into its contents. The facts proved 
show that the defendant's father acting for 
himself and as guardian of the defendant 
and the defendant's elder brother obtained 
Bs. 200 from Guarasundarammal as con- e 


.Sideratión for the release deed. Having 


(1) 29 Ind. Cas 218; 37 A. 350; 13 A, L. J, 616, 
(2) 90 Ind, Cas, 214. a 
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regard to the value of the property as 
mentioned in the release deed the révei- 
sioners got Rs. 400 in respect of a property 
Which was worth Rs. 600 at the time. It 
has also been proved beyond all doubt that 
Samarapuri Mudaliar acting as the owner 
and with the knowledge and consent of 
the defendant mortgaged the house for the 
purpose of meeting the expenses of the 
defendant's marriage and the defendant 
got the benefit of a substantial portion of 
the mortgage-money. The transactions were 
before the death of Gnanasundarammal. 
After her death the defendant lent Rs. 200 
and got a mortgage in his favour, Even 
assuming ‘that the alienation by Gnana- 
sundarammal in favour of Samarapuri 
Mudaliar is invalid beyond. her lifetime, 
it is clear that an alienation by a widow 
beyond her powers is voidable and net 
void. I need only refer to Modhu Sudan 
Singh v. Rooke (3) and Rangasami Goundan 
v. Nachiappa Goundan (4), where their 
Lordships of the Privy Council observe 
“as follows:—'"No doubt there is another 
view which is not estoppel, but is expressed 
by one learned Judge as ratification. It is 
scarcely that though it might be hyper- 
criticism to object to the use of the word. 
What it is based on is this. An aliena- 
tion by a widow is not a void contract, 
it is only voidable—B4joy Gopal Mukerji v. 
Krishna Mahishi Debi (5), Now in all cases 
of voidable contracts there is a general 
equitable doctrine common to all svstems 
that he who has the right to complain must 
do so when the right of action is properly 
open tohim and he knows the facts. If, 
therefore, a reversioner, after he became 
. in titulo to reduce the estate to possession 
and knew of the alienation, did something 
which showed that he treated the alienation 
as good he would lose his right of complaint. 
This may be spoken of, though scarcely 
accurately, as ratification. In some cases 
it has been expressed as an election to hold 
the deed good; Modhu Sudan Singh v, 
Rooke (8).? In Fateh, Singh v. Thakur Ruk- 
mini Ramanji Maharaj (6), it was held by 
. (8) 24 I. A. 164; 25 C. 1; 1 C. W. N. 433; 7 M. D, 7. 
127; 7Sar. P. O. J. 194; 13 Ind. Dec. (x. s.) 1 (P. 8 S 
- ' (4)'80 Ind. Cas. 498; 42 M. 523, 38 M. L. J. 494. 17 

A. L, J. 530; 29 C. L. J. 539; 21 Bom. L. R. 640; 23 C. 
W. N. 777: (1919) M. W. N. 262; 26 M. L. T. 5: 10 L 


W. 105; 46 I. A. 72 (P. C.). 
(5) 341 A. 87; 34 0.329; 1) C. W. N. 424; 5 O. L. g. 


1 ? } 1 2 
331; 9 Bom. L. R. 602; 2 M. L. T. 133; 17 M, L. J. 154: 
4 A. L. J. 329 (P. ©). QURE. 
(6) 72 Ind. Cas, 8; 45 A. 239; 21 A, L, J. 235; (19 23) 
A I. Ry (A)387, ^ i 
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a Full Bench of the Allahabad High Court 
that a reversioner, who expressly assents 
to an alientatien of propérty farming part 
of an estate, cannot on succeeding to the 
estate after the widow's death repudiaté 
his action and sue for. possession of the pro- 
perty alienated by the widow. The author- 
ities are all discussed and having regard 
to the decisionin that case I think that the’ 
defendant is estopped from disputing the 
validity of the alienation by Gnanasunda- 
rammal in favour of Samarapuri Mudaliar 
in 1910, as I thinkit is clearly proved 
that during the lifetime of Gnansundra- 
mmal the defendant and his father acknow- 
ledged the validity of the transaction and 
after her death the defendant dealt with 
Samarapuri Mudaliar as the absolute owner 
of the property and took a mortgage. 
There can be little doubt from the evi- 
dence that Samarapuri Mudaliar altered : 
his position for the worse. He borrowed 
monies on the mortgage of this house for 
performing the defendant’s marriage, for 
effecting repairs to this house and for pay- 
ing the maintenance due to Papammal. 
Itis hardly likely that he would have 
executed the mortgages and borne the 
expenses of the defendant's marriage if the 
defendant had at any time asserted his 
right to set aside the transaction on the 
death of  Gnanasundarammal In fact 
Gnanasundarammal was at that time old and 
she died a few months prior to Samarapuri 
Mudaliar and it cannot be said that this is a 
case of an alienation by a young widow 
where the alienee expects a long term of 
-possession and enjoyment before he is 
compelled to relinquish the property. The 
defendant and his father, having .obtained 
considerable benefit, cannot now turn round 
and repudiate the transaction. It is also in 
evidence that the plaintiff relying upon the 


-fact that she was provided for did not press 


her rights against her husband’s relations 
for maintenance. Under these circum- 
stances, I am of opinion that the alienation 
by Gnanasundaram'nal is binding on the 
defendant and that the plaintiff is entitled | 
to possession of the property. á l 

It has been argued that the transaction 
evidenced by the deed of Ex. B amounts 
in law to a surrender of the estate’ by 
Gnanasundarammal in favour of the rever- 
Sloners and a re-grant by them to Gnana- 
sundarammal and that, therefore, Gnana- 
snndarammal had an absolute estate. If this 
contention. were sound, it will be, unneces; 


[84-T. O. 1924] . 
sary to go into the question of estoppel but 
I. do not think that, having regard to the 
terms of th document and the -evidence 
adduced in'the -case, the transaction” can 
be viewed as a surrender to the reversioners 
and a re-grant by them. It is, no doubt, true 
that the persons. who executed. the release 


. were the whole body of reversioners and the , 


property released was the only property 
existing at that date which belonged to 
Gnanasundarammal's father and was in her 
liandsas his. heir with the limitations im- 

posed by Hindu Law and that there is no 
ion required to effect a surrender. But 
the terms of the document’ suggest that 
what took place was merely a release by the 
reversioners and not a surrender and a 
re-grant. Iam, therefore, unable to accept 
thé contention that Ex: B can be taken to 
have conferred an absolute estate on Gnana- 
sundarammal. 

As regards the tenancy set up in the 
plaint I do not think there is any proof of 
any tenancy. Itis,no doubt, true that the 
defendant's father executed a rental agree- 
ment in favour of Gnanasundarammal but 
there is nothing.to show that the defendant 
continued to live i in the house of paid any 
rent. During herlifetime it was open to 
Gnanasundarammal to let the property to 


the reversioners as tenants, but it cannot be _ 


. said that the tenancy continues when the 
reversioners on her.death acquired title to 
the property. If, therefore, the deed of gift 
Ex. Bis invalid as not binding on thé 
reversioners and if there is no estoppel, it 
seems tome that the defendant at least as 


one of the reversioners. would be entitled ' 


to remain.in possession as -against -the 
plaintiff; I may also state that there is no 
evidence adduced at the trial to show that 
the defendant is not one of the next rever- 
sioners though itis clear that he is not the 
sole reversioner. 

-It.-follows from my findings that the 
plaintiff i is entitled to a declaration that she 
has an absolute right-to the suit property. 
The defendant will quit’ and deliver pos- 
‘session of the property to the plaintiff and 
pay hér the costs of this suit. Time two 
months for possession.: 
ÝN. Xs . Suit decreed: 


MAHABIR PARSHAD 9, RAM KUMAR. 
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OUDH JUDICIAL COMMIS- 
. ` SIONER'S COURT. 


-  SgcoND CIVIL APPEAL No. 62 or 1923. 


< September 3, 1924. 
Present :—Mr. Wazir Hasan, J. C. 
MAHABIR PARSHAD —PLAINTIFF— 
APPELLANT i 


VETSUS 
RAM KUMAR AND OTHERS—- 


-` DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144 
Grove—Sale by grove-holder — Subsequent nn 
ment in favour of landlord—Suit by landlord to 
recover possession— Cause of action, when accrues. 

. Once a grove-holder makes a relinquishment of the 
grove inMavour of the landlord, the landlord hecomes 
entitled to'a re-entry in his own right and not through 
a derivative title from the grove-holder. [p. 238, col. 1 A 

Where, therefore, a grove-holder sold the grove to 
defendants and subsequently relinquished it in favour 
of the landlord, and the landlord sued to recover pos- 
session thereof : 

Held, (1) that the suit was gov: erned by Art. 144 of 
the Limitation Act, and the cause of action arose 
when the' grov e-holder relinquished his right in 
favour of the, plaintiff-andlord ; [ibid.] 


- (2) that the dispossession of the grove-holder by 


the vendee-defendants was of no consequence in 
deier mining the question of limitation. [ibid.] 


"Appeal against a decree of theSub-Judge, 
Partabgarh, dated the llth November 1922, 
in C. A. No, 84 of 1922, preferred ag gainst 
that of the Munsif, Kunda, dated the 23rd 
December 1921, in o. S. No. 151 of 1921. 

Mr. Radha Kishan, for the Appellant. 

2 M. L. Tiwari, for Respondents Nos. 1 
and 2. 

JUDGMENT.—This is the plaintiff's 
appeal in a suit for possession of plots 
Nos. 2907,2908 and 3033 situate in Mauza 
Shakerdaha, Pargana Behar, District Par- 
tabgarh. Each of these plots constitutes 


.8 grove which . belonged to Ranchhur, 


defendant No. lin the suit out of which this 
appeal arises. The plaintiff is the land- 
lord of the groves in suit. On the 28th 
June 1908, Ranchhur sold the entire groves 
Nos. 2908,:3033 and 3 biswas of grove 
No. 2907 to the defendant No. 3 and 
Ramdat, father of Ram Kumar, defendant 
No. 9. On the. 7th May 1909 Ranchhur 
relinquished the groves in their entirety 
by à deed of, that date in favour of the 
landlord, that is, the plaintiff. 

The. plaintiff's case is that he is entitled 
to. the possession of the groves by virtue 
of the relinquishment. . The only defence, 
with which I am concerned, is the plea of 
limitatiop. The .C®urt of first instance 
overrüled the plea and gave.a decree to 
the plaintiff-appellant. The lower Appel- 


 late;Court, on an. appeal by the. defendants; 
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has “come to 4 contrary conclusion and 
dismissed the suit as barred by time 
‘except in respect of that portion of grove 
No. 2907 which is not covered by the sale- 
deed in favoyr of the defendants. 

The finding of the Court below on the 
.question of limitation is challenged in 
second appeal. 
that when the vendor was dispossessed by 
his vendee immediately after the execution 
of the sale-deed the limitation began to 
run forthe present suit and the dispos- 
sesslon of the vendor must betaken to have 
` been dispossession of the plaintiff. In 
this view of the casethe Court below. has 
applied Art. 142 of the. Indian Limita- 
tion Act. Ifthe premises are correct it 
is admitted that the conclusion is also 
correct and the suit is barred; but it “is 
argued that the lower Appellate Court has 
taken an entirely wrong view of the case 
so far as the question of the applicability 


of Art. 142 of the Indian Limitation Aot. 


is concerned. 

In my judgment the argument is sound 
and must be aecepted. "The cause of action 
on which the plaintiff founded his title to 
recover possession of the groves in suit 
arose when the grove-holder relinquished 
his rights in favour of the plaintiff-land- 
lord. The Court below seems to think 
that he deriveshis right to sue from the 
defendant No. 1, under the deed of relin- 
quishment. If this view is correct then 
the conclusion is also correct that the dis- 
possession of the defendant No. Las the 
dispossession of the plaintiff and, therefore, 
Art. 142 does apply, an Article which 


the Court below has applied to this case. _ 


It is correct in so far that the deed of relin- 
quishment gave the plaintif a right to 


recover possession of the groves but he . 


‘does not derive that ^ right from the 
defendant No. 1: He was the owner of the 
land all along and once the relinquish- 
ment takes place he becomes entitled toa 
re-entry in his own right and not through 
a derivative title from the grove-holder. 
I am therefore of opinion that the dis- 
possession’ of defendant No. l is of no 
consequence in determining the applicabi- 
lity of the Article of the Indian Limitation 
Act to the plaintiffs suit. 
averment in the plaint showing that the 
plaintiff himself was ver in possession of 
these groves or he was suing to recover 
them for the reason that he was dispos- 
gessed of them. Article 142 of the Indian 


- GANGA RAM 9, GUJAR MAL, 


The Court is of opinion 


There is no - 


[84 I, C. 1984) 


Limitation Act is, therefore, inapplicable. 
The only other Article is the residuary 
Art. 144 and as the word Y plair tiff” 
used in column 3 cannot be held to include 
the defendant No. 1 within the definition 
ofthe word “plaintiff” in s. 2, sub-s. 8 of 
the Limitation Act for the reasons stated 
before, it follows that there has been no 
adverse, possession on the part of the 
defendants as against the plaintiff for a 
period of 12 years. The plaintiffs right of 
re-entry, as stated before, arose on the date 


of the deed of relinquishment and that. . 


date is‘ well within 12 years of this suit, 
The learned Pleader for the respondents 
argued that the plaintiff acquired the right 
to enter into possession when the sale-deed 
was executed by the grove-holder. This 
could be on the ground thatthe sale had 
the efiect of complete abandonment of the 
holding. That it might have had that 
effect may be conceded but the plaintiff- 
landlord was under no legal obligation to 
treat this sale as such. 


The appeal is, therefore, allowed, the 
decree of the Court below set aside and 
that of the Court of first instance restored 
with costs throughout. 


K. S. D. Appeal allowed, 


LAHORE HIGH COURT. 
First COrvinL APPEAL No. 1906 òr 1922, 
February 8, 1923, 

Present :— Mr. Justice Moti Sagar. 
GANGA RAM AND OTHERS— 
DEFENDANTS—APPELLANTS 

versus; ` 
GUJAR MAL, minor, THROUGH GANESHI 
LAL-—PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 24, O. IX, 
r. 18—Transfer of case—Notice, absence of—Iix parte 
decree-—Decree, setting aside of. m 

Where a case is transferred from one Court to 
another, without notice to the defendant, the latter 
is entitled to have an ex parte decree passed against 
him by the second Court set aside, even though it 
appears that he very probably knew of the transfer. 


‘Tp. 239, col. 1.] 


It if always usual to issue notices to the parties 


‘informing them. hat a case has been transferred 


from-one Court to another, and in the absence of 
such a notice a party may well plead that he did 
not know in what Court he had to appear. [p. 239, 
cola, I & 2.] 


~- 
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First. appeal from ‘an order of the Senior 
Sub-Judge, Ferozepur, dated the 23rd 


February 192 ; 
Mr. M. L. Pri, for the Appellants. 
Mr. L. C. Mehra, for the Respondent. 
-J UDGMENT.—This is an appeal from 
an order of the Senior Sub-Judge of 
Ferozepur, dated the 23rd February 1922, 


refusing to set aside an ex parte decree, 


The suit out of which this appeal has arisen 
was originally pending in the Court of 
Lala Kundan Lal, Senior Subordinate 
Judge, and was to come on for hearing in 
his Court on the 3rd of January, 1922. It 
appears that-before this date the suit was 
transferred from his Court to the Court of 
Lala Munna Lal, Subordinate Judge, but 
that no. notice of this transfer was given 
to the defendants. Onthe 3rd of January 
1922, when the case came up for hearing 
"before Lala Munna Lal, the defendants were 
not present and ex parte proceedings were 
ordered against them. The case was then 
adjourned to the 17th of January 1922, 
and from that date it was again adjourned 
to the 20th of January. On the 20th of 
January some evidence on behalf of the 
plaintiff was recorded and an ex parte 
decree passed in his favour. ; 

On the 1st of February 1922, the defend- 
ants applied for setting aside this ex parte 


decree on the ground that they did not: 


know that the case had been transferred 
from the Court of Lala Kundan Lal to that 


of Lala Munna Lal and that consequently . 


they had.been prevented by sufficient cause 
from putting in appearance in the Court on 
the day of the hearing. The learned Sub- 
ordinate Judge disallowed this application 
holding that the grounds alleged had not 


been made out and that the application had : 


not been made out in good faith. Against 
this order of refusal the defendants have 
filed an appeal to this Court, andI have 
heard Mr. Mukand Lal Puri, on their behalf, 


"while Mr. Lal Chand Mehra has addressed ' 


me on behalf of the plaintiff. . © 
In my opinion the order of the lower 


Court is not correct and must be set aside. 


It is quite possible that the defendants very 
“probably knew that the case had been 
transferred to the Court of Lala Munna 
Lal, and. that the allegations made by 
them in their petition are not correct; hut 
Ido not think that this alone would be a 
- sufficient ground for refusing the applica- 
tion. It is always usual.to issue notices to 
the parties informing them that a case has 
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been, transferred from one Court to another, 
and in the absence of such anoticea party 
may well plead that he did not know in 
what Court he had to appear. In my 
opinion the defendants have shown suffi- 
cient cause for their non-appearance on the 
date fixed, and I hold that they are entitled 
to have the ex parte decree passed against 
them set aside. 

I accept the appeal, and setting aside the 
ex parte decree, order that the case should 
be heard in the presence of the parties. No 
order as to costs. 


N. H. Appeal accepted, 


1 
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CALCUTTA HIGH COURT. 
ORIGINAL Crvin Surt No. 660 or 1920, 
April 8, 1924. 
Present:—Mr. Justice Page. 
NARENDRA NATH SEN-—PrLAINTIFF * 


VETSUS 
EAST INDIAN RAILWAY CO., Lr». 


l -—DEFENDANTS. 

Railways Act (IX of 1890), s. 75, Sch. II- “Gold 
and silver," meaning of—Ingredients of medicine 
nature of. E 

A broad and common sense rather than a technical 
construction should be placed upon the words “gold 
and silver, coined or uncoined, manufactured or un- 
manufactured” used in the Second Schedule to the 
Railways Act. [p. 240, col. 2.j 

The gold and silver contained in a medicine are not 
“gold and silver, coined or uncoined, manufactured. or 
unmanufaetured" ‘within the meaning of those 
words as used in the Second Schedule to the Railways 
Act and need nob be declared as such under s. 75 of 
the Act when the medicine is being consigned to the 
Railway Company for transit from one place to an- 
other. [p. 240, col. 1.] 

Messrs. J.C, Hazra and S. C. Dutt, for 
the Plaintiff. 

Messrs. Langford James and T. Ameer 
Ali, for the Defendants. 

JUDGMENT .—This is a suit brought 
to recover damages for the non-delivery of 
certain cases of medicine consigned by the 


` plaintiff on the defendant Railway from 


Calcutta to Benares. Five cases of medicine 


were delivered to the Railway Company at 


Calcutta on the 25th April 1921, and three 
cases arrived at Benares on the llth May 
1921. Two of the cases, however, were 
found to be missing. dhe material facts 
are few, and can be ascertained without 
difficulty. It is agreed that the two cases 
did not arrive at Benares, that they were 


f 


(240 
Jost during transit: and that-no declaration 
“was made or increased duty paid as :pro- 
1800) by s. 75 - of the Railways Act (IX of 
The defence of the Hoe (mas is 
that, as thé plaintiff did not comply with the 
provisions of s. 75, the Railway Company 
is exempted from: all liability, because the 
defendant Company alleges that the two 
cases in .question contained gold, silver and 
"pearls. . Having regard to the lar: ge number 
of. cases containing medicine- Which are 
consigned for transportation, I understand 


. that this case involves the decision‘ of a - 
question of genera] importance - 


to the 
Railway Companies. I am not satisfied on 
the evidence that the medicine contained 
in these cases'contained pearls, and I am 
. Supported in that view by the evidence of 
-the plaintiff, who stated, that he could 
obtain -the same medicinal -result by the 
: use.of lime . instead.of pearls.: It is- impro- 
. "bable, therefore, that he would have used 
. the more expensive ingredient... As-regards 
gold and silver; the problem which-I- have 
' to solve is rather ‘more difficult.. I do not 
propose, nor do I. think that- it would -be 
desirable, to attempt to define the words 
used in the Second Schedule to the Railways 


Act which are materialin this case, namely 
-“gold and silver, coined or ‘incoined,. mànu- ` 


factured or. unmanufaetur ed." The ques- 
- tion which I have to decide is whether the 

“gold and silver which it is alleged was 
contained in this medicine was “gold and 


~ silver, coined or uncoined, manufactured or. 


unmanufaetured" within: the meaning of 
the Second Schedule, In my opinion, it 
was not. Thecontents of these two cases 
were medicine, largely-in the form- of : pills 
concocted by an elaborate process, and in 
Some instances; containing ‘as one of the 
ingredients, gold oxide or sulphite of silver. 
The process by which: the pills were com- 
poundéd resulted in" the gold ‘arid silver 
“being reduced to fine powder, in colour 


dark brown and black, ‘According ‘to . the. 
` plaintiff it-is not possible to cause’ them to .' 


þe- restored to their original condition . ag 
gold, or silver in a free state. 


ant Company itis possible to do so; but 


only by the application of a further chemi- | 


cal process. Such substances, no "doubt, 
may be regarded in wne sense as being *g old 
. and silver, and it may be that what was 


put” into these pillsas part of the ingre- -: 


diente - of puer medicine was''a form of 


- 
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: oxide and sulphite of silve 


According | 
£6 an expert called on behalf of the defend- . 


| [MIÓSBMD: 
metallic goldor silver, ot as conterided by 
the plaintiff, it may ‘bethat it was gold. 
But, which- 
ever view may be the. corre one, ` these 


substances were-not gold and silver in the 
sèise in which such terms are understood 


‘in general parlance, and by ordinary people. 


In my opintion, a broad and common sense; 
rather than a technical construction should 
be placed upon these words -I find as a 
fact.that the- medicines contained.in thése 
cases were bona fide made up for the pur- 
pose of the plaintiffs calling, and, having 


regard to the common sense meaning: which 
-I hold ought to be attributed to the words 


“gold ` and. silver, . coined ` or. uncoined, 
manufactured or unmanufactuređ, ? in- my 
opinion, the medicine contained in: these 
two cases did not contain "gold and silver; 
coined or: uncoined, “manufactured Or 
ünmanufaetured" within the meaning of 


.those words as used in the Second Schedule; 


Í expressly refrain from defining what is 
the meaning of those words in the Second 


Schedule; and for the purpose of this judg- 


ment 1 confine my observations to stating 
that, whatever may be the- meaning pro- 
perly attributable to those words, they aré 
not referable to the medicine contained. in 
the cases which are the subject-matter of 
this suit. - - : 

There remains the- -question of damages. 
The plaintiff has not refrained from adopt- 
ing. what: appéars to be almost the in-. 


variable. course taken by & plaintiff who- 


institutes a suit against a Railway., Com- 
pany. -He has grossly exaggerated the value 
of his'claim.' In my opinion, having regard 
to the evidence, the plaintiff has not suffered 
the damages which he alleges, and thé 


“value ofthe two cases of medicine which 


have been: lost I. estimate to: -be Rs. 1,200. 
A decree; therefore; will be passed. in favour 
of the plaiutiff for Rs. 1,200 and: costs on 


scale No, 2. 


- Ki S; D. | Suit decrecil an m 
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PATNA HIGH COURT. 
| * ORIMINAG Revision No. 7 or 1924. " |: 
` f April 4, 1924... 
Present:—Mr, Justice Adami and 
.. Justice Sir John Bucknil, Kr. .  . 
RAGHUPAT NARAYAN. SINGH AND . 
, ANOTHER—PETITIONERS 
E . ,, . Versus,’ . 
(EMPEROR-—OrrosrrE PARTY. ^ |. 
Criminal Procedure Code (Act V of 1898), s. 190 
—Magistrate taking cognizance of’ offence—Persons 
omitted by . Police .from charge-sheet,, proceedings 
against—Procedure. ' _ AG M 
Once a Magistrate has taken cognizance of an offence, 
he is entirely independent of any, opinion which the 
Police may offer to him and itis within his powers 
to order that any persons who. have been, since he: 


' has: taken cognizance of; the matter, accused: as: 


participants in the offence should be produced before: 


mittal or for trial.[p. 245, col. L] 

. Rutely, às a matter. of procedure, however, the pro- 
per course fora Magistrate’ who has taken cognizance 
of.an offence and who is .of opinion that certain persons 
who have not been sent.up by the Police, but who 
have been mentionéd.as accused persons. should be 


‘included in the charge-sheet is to call.upon the Police 


to put forward. a supplementary charge-sheet embo- 


‘dying the names of such persons. jp. 245, col. 2.] 


- Criminal revision: from an order: ot- the 
Sessions Judge, Gaya, dated the 2nd Janu-. 


ary 1924, confirming that .of the Sub- 


Divisionál Officer, Jehanabadi dated tlie 


18th December 1923. . ; 


: Messrs: Syed Hasan. Imam and G. C. Pal, ` 


' for the: Petitioners. - 


' The Government Advocate, for the Crown. 
l JUDGMENT.. 


+ 


Bucknill, J.—This was.an‘ application. 


` 


2nd January last--by. the Sessions Judge 
of Gaya. who, upon. an application made 
to him by the- applicants; by his order con- 


firmed an order: passed on. the 18th. of 


December 1923 by:the-Aub-Divisional Officer, 
of Jehanabad to: the effect. that the two- 
applicants, with others,*should:.be placed: 
on their trial.on:.various charges: these 
chargee, from the charge-sheet. appear to 
be. charges. of. offences: punishable under 
the provisions of ss. 147. (riot), 304 (culpable 
homicide not amounting. to murder) and 
325. (voluntarily.. causing. grievous’ hy rt). 

It is contended. by. Counsel for. the appli- 


cants. that, in view of, what took place prior- 


weer 


of. the. 18th December: last; he. (the: Subs 
| 16 E i | 
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-` galled Nasirna. 


to undergo the preliminary enquiry before com-' 


gist: October; M. 
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-Divisional Officer) had’ no: power . to order 
‘thatthe applicants -should be charged and 


brought before him. It is important, there- 


: fore, to. endeavour .to ascertain exactly what 


aetually took place prior to the Sub-Divi- 


- sional Officer's order of the 18th December 


last, It would appear from the record that 
on the 15th of October 1923 a disturbance 


'.of some kind took place at a village called 


Ghhatai and a First Information Report was 
lodged at Kurtha Thana by: one Nand 
Keshar -Singh who. belonged to a village 
This First Information Re- 
port was to the effect that the complainant, 
who was interested’ as a share-holder in the 
villages-of Chhatai and Nasirna, was led to 
understand. that- the first applicant here 
had purported’ to dispose of (that is to say 
sell) certain water, to which the former 
village was.entitled, to some one for the 
purpose of irrigating another village. He 
accordingly informed certain other of his 
co-sharers. and they, four in number, went 
to.Chhatai to watch and guard their water 
rights. Whilst doing so,the complainant 
alleges that a large number of persons 40 


or45 in number, armed with lathies and 
* including. the first applicant (whose name 


is. mentioned first of all) came upon 
the scene. The first applicant spoke to 
the complainant and stated that the village. 
of Naudara (which was the village to 
which the complainant had heard that the 
first applicant had. purported to sell rights 


' of watering) should first be irrigated and 


that the: village Chhatai-should take-a later 
turn: ab the: irrigation of its fields: Upon 
the complainant and his friends: remons- 
trating; the first applicant struck the com- 
plainant. with his- lathi on his left leg and 


‘incited others to:assault the complainant. 


A number of other men then beat the com- 
plainant with their lathis and his leg was 
broken. . The complainant also stated that 
he had subsequently learnt that his friends 
had fled and taken refuge in a certain 
house which the first applicant had: then 
set: on fire. The complainant's right leg 
was found by the Police to be fractured. 
It will be observed that the name of the 
second applicant’ here was not included in 
the- First Information, The first informant 


. was taken:on the same day to the dispensary 


at Nasirna where it was discovered that 


‘both. his legs: had esustained compound 
fracture: ;+ and notwithstanding treatment, 


he developed: gangrene and died on: the 


- 


r 
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doubtedly submitted a report to the Sub- 
Divisional Officer;. unfortunately this report 
is not forthcoming and apparently has been 
‘abstracted from the Court papers conse- 
quently it is not known exactly what: was 
stated. therein. "But I think it must be 
presumed that it-must have contained a 


report of the occurrence. of what -I-may-.. 


term the ordinary type; and, from a second 
supplementary report tothe Sub-Divisional 
Officer, which was dated the 22nd October, 
it is quite clear that the name of the second 
applicant must have been referred to as an 
alleged participator in the riot. The reason 
‘for this latter inference may be thus ex- 
plained. .It will be observed that on the 
20th October the offences which were con- 
templated were those of riot (under s. 147, 
Indian, Penal Code): voluntarily causing 
grievous hurt (s. 325) and mischief by fire 
with the intent to destroy house (s. 436): that 
this was so i quite clear from the words 
of the report of the 22nd October, which 
commence as follows:—‘In connection with' 
Case No. 2 of 15th October 1923, ss.-147,. 
325, 436 and 304, Indian Penal Code: of 
this Police Station.........".* It may’ here 
perhaps be noted in explanation of the 
addition of an offence punishable under the 
provisions of s. 304 of. the Indian Penal 
Code that on the.22nd of October the Police 
reported the death of the complainant: to- 
the Sub-Divisional Officer and that they had: 
added to the case a charge’ under: s. 304. 
It. will be thus observed that the Police 
had full authority to arrest without warrant. 
jt is necessary to refer to the above matters 
in some detail in order to explain the con- 
tents of the.report of the 22nd October: 
Itis evident that the Police had been un- 


‘able to find either of the two applicants 
and it is clear from the wording’ of the 


report of the 22nd October that they had 
already applied to the Sub-Divisional Officer 
for a warrant of. arrest against the: first 
applicant. So far as the report of the 22nd 
October refers to the. first applicant the 
inaterial' part reads thus: “I beg to sub- 
init that [have already reported for issue 
sf «warrant of arrest. against Raghupat 

ingh. I beg now that process under ss. 
87, 88, Cr. P. CO. may also be‘issued against 
him”, .These sections of the Or. P. C. relate 
as is.of course well-known, to the:appli- 
cation .of: pressure by attachment- of his 
| property upon a ,person-who is ,absconding 
a “thus evading a warrant, for: arrest, 

* LI 
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, On -the ..20th..October the Policé ;un- . 


With regard. to the. second applicant , the 
material portion of the Police report of the 
22nd October reads thus:—“I þeg now that 


would appear on the 30th October to have ' 
ordered the issue of all the warrants re- 
quested: and as returnable on the 26th of 
November. Whether all or any, of these, 


, Warrants were actually issued is a matter of - 
dispute; 'The learned Counsel for thé ap- 


plicants has produced a,certifed copy of 
an extract from the process register of the 
Sub-Divisional Officer's Court at Jéhanabad , 


Now.in response to , 
“this application the Sub-Divisional Officer : 
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and it would seem that in this register . . 


there does not appear to be included any 
record of the issue of these. warrants. It . 
‘does not however seem to me that.it is 


really very material to the question which" 
is now before this Court às to whether. 
warrants were or were not actually issued; 


for the offence with which it was supposed. : 


that both the applicants were concerned. 
were such as permitted their arrest without’ 
any warrants.: The importance of thé-re- . 


"port of the 22nd October, rests, -inimy; . 
opinion, upon the fact that it shows that’ at: ' 
an early date the name ofthe second appli- ` 
cant had been mentioned as being one of. 

. those persons who were concerned in the 
affair; with regard to the first.-applicant- ‘ 

his name was of course mentioned in the - 

First Information Report. So far, however, . ` 


as the second applicant was: concerned the 
question of a'warrant solved itself; for-he 
surrendered and ‘prayed for bail on‘ the? 
lst'of December. The Magistrate's órder-. 
sheet commences on the Ist of December 
but Ido not think it must be taken that 
if was on that day that he first took cogni-. 


zance of the offence within the meaning... 
of s.190 ofthe Or P. ©. He had, it will! 
be observed already received à teport òn‘, 


the ‘20th of October froni the Police and,: 
although this report is lost, itis quite clear" 


that in that report'.the names of both. the - 
applicants. must - have been- included 4s’ 


being persons accused in connection with. 
what had taken. place on the 15th of Octo- 
ber. The Magistrate's: first order on his‘ 
order sheet is dated the Ist.of Decembér^ 
and, reads:—“Accused Daroga Singh and’ 


Deopat Singh surrender and pray for bail; 


they may be enlargéd on bail on Rs. 500" 
each'tó appear. when: called." "Ow the 1th" 
of December the Police-Submittéd à charge ? 
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‘sheet. Inthe ldst column which prescribes 
that the offence .and the section of, law &p- 
plicable ang the circumstances connected 
with the offence should be shortly and con- 
cisely stated, there is to be found a very 
long report which, so far as is material, to 
the two applicants, was to the effect that 
the Police for reasons to which I will pre- 
sently refer did not think it advisable 
to send up and did notin fact send up, 


for trial to the Sub-Divisional Officer either ` 


‘of the two applicants. The grounds, how- 
ever, upon which the Police came to the 
conclusion that they should not send up 


same in each case. With regard to the 
first applicant the Inspector of Police at 
Jehanabad states that he was satisfied 


‘from a personal verification by himself, 


that at the date of the occurrence the first 
applicant was in Calcutta, he is very posi- 
tive about this; he says that the alibi of 
Raghupat was personally verified by him in 
Calcutta and Agakund District Manbhum 
..and that Raghupat's alibi appeared very 
convincing. He observes that the-occur- 
rence is alleged to have taken: place on the 
15th October at 1-30 r. m. but that it was 
proved from an entry in the Station General 
Diary of Mochipara Police Station, Calcutta 
“which bears the signature of Raghupat 
‘Narayan Singh and.by the Assistant Sub- 
Inspector of that Police Station, that Raghu- 

at Narayan Singh lodged information of an 
OGcürrence at Mochipara PoliceStation onthe 
14th October at 10-15 r. mM. that this s?güa- 
ture is. down on the register and that there 
can be-no room for. suspicion about this 
‘entry. The Inspector states that respect- 
able and disinterested witnesses proved 
that the first applicant was in Calcutta on 
14th October 1923 and for some days before 
and after that date and that it was thus 
phyisically impossible for him to have come 
down from Calcutta and taken part in the 
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‘these two applicants for trial were not the | 


occurrence. With regard to the second ap-. 


plicant the Inspector of Police ‘concludes 
that he should not be sent up for trial for, 
what Imay term, general reasons, which 


` evidently had made the Inspector of Police 


doubtful about the truth of the story told 
‘by the complainant. He says: “ This evi- 


dence of alibi taken together with'the fact: 


that he (Raghupat) was falsely accus@d of 
setting fire to Bisambher's house and the 
existence of an old ill-feeling between- the 
arties as proved by many documents and 
hat thethreé principal witnesses, 4, e., Sukh- 


Police." 


Prosecutor heard. 
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deo, Dewan and Ram Singh are very near 


relations of the.complainant and the other 
witnesses are their razyots and creatures and 
the fact of the witnesses increasing the num- 
ber of the accused as the investigation pro- 
ceeded and the discrepant nature of the 
evidence raise very grave doubts about the 
complicityof Raghupat Singh and the other 
accused persons not named in the First In- 
formation Report but subsequently named 
by the witnesses during the investigation. 
So I do not send them up for trial with the 
others.” In consequence of this, in the 
charge-sheet neither of the applicants was 
sent up for trial or charged. It will be 
observed that the Inspector's views are ex- 
pressed very stongly. When the charge- 
sheet was received the Sub-Divisional Off- 
cers order was merely “15-12. Charge- 
sheet received ; put up on date fixed by the 
On the 17th of December the Sub- 
Divisional Officer happened to be out on 
duty and the matter was adjourned by the 
Officiating Sub-Divisional Officer until-the 
following day when the order which is now 
complained of was passed by the Sub- 


‘Divisional Officer. This order reads.—"I 


think all the accused persons named in the 
First Information Report should be put on 
their trial. Issuenon-bailable warrants of 


. arrest against persons named in col. 2. If 


these men areon Police bail the bailors 
should be asked to produce them on 8th, 
January 1924. Accused present to be on 
same bail and to appear on 8th January 1924. 
Witnesses for same date. Summon witnes- 
sess who are not present". Itis here con- 
venient to mention that on the l8th of 
December, after the charge-sheet had been 
received and its contents had come to the 
knowledge of those who were supporting 
the complaint, a petition made by the uncle 
of the deceased first informant, was filed 
before the Sub-Divisional Officer complain- 
ing against the action of the Police in ex- 
cluding the first applicant from those who 
were sent up for trial to the Sub-Divisional 
Officer and charged on the charge-sheet. 
An application was then made on the 91st 
of Decemberto the Sessions Judge asking 
him to set aside the order which had been 


«made onthe 18th of December by the Sub- 


Divisional Officer. But the Sessions Judge 
states on the 2nd January 1924, “Public 
The Magistrate had the 
charge-sheet before him and was quite 
competent, to put on trial persons men- 
tioned as accused'in that charge-sheet bug’ 
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not sent up by the Police, if he thought pro- 
per to do-so. The application is rejected ". 
On the 4th of January an application was: 
made tothis Court in its. revisional juris- 
diction and a rule was issued on that day 
by-this Coutt consisting of the present 


Bench on the 2lst January; the matter- 


then went before Mr. Justicé Kulwant 
Sahay but was adjourned. and on the 5th 
of February last Mr. Justice: Ross, before 
whom the matter.came, stated. “ This ap- 


^ plication raises a difficult. and important * 


question-of law. Let this case be placed 
before a larger Bench ". ` The real question 


." Which has to be: considered here is ds to. 


what course a Magistrate can legally pursue ' 
if; when persons are accused by complain- 


ants of offences, the Police ds a result of" 


their investigations come to the conclusion. 
that certain of the. persons .aecused have 
been falsely accused and so report to him. 
Of course if a person makes a complaint to 
the Police and if the Police report unfavour- 


- ably upon the complaint ‘there are ample: 


provisions in the Cr. P.C. for further en- 


' quiry. It was suggested that in this ease 


the petition of the uncle of the deceased on 
the 18th of December (complaining. against 
the action of the. Police with regard to 
Raghüpat) was the basis of the action ‘of the 


- Sub-Divisional Officer in deciding .to' put. 


the two applicants upon their trial ; but, 
in.the Magistrate's explanation of the 9th 
January last, it is stated quite clearly by 


- him that in passing his order on the. 18th 
December 1923 he was in no way ‘acting. on 


the petition of any private party. What is 
stated is (not perhaps in a very lucidway) 
that his order, requiring the attendance of 
the two applicants for ‘trial, is based on 
(a) the First Information Report dated the 
15th October last .and (b) the request of the 
Investigating Sub-Inspector contained in 
his report of the 20th October.1923, I think 
that this explanation which is. given by 
the Sub-Divisional Officer is misleading and 


the learned Government-Advocate (who has- 


appeared for the Crown upon.this applica- 
tion) agrees that what the Sub-Divisional 
Officer states as being what he regards as 
the real foundation of what he did is ex- 
pressed very unfortunately. The real point. 
to my mind rests, as has been pointed out 


. py the learned Counsel who appears for the 
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` applicants, upon the psopér understanding 


as to at what moment the Sub-Divisional 


Officer took cognizance of the offence.’ So 


far as-it has beei placed: before-this Court; . 
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the first communication which was: made to 
the Sub-Divisional Officer by the Police was 
on the 20th of October 1923. 


that we do not know in many! particulars 
what was contained in this report, (because, 


'asIhave said, it has disappeared) and, 


indeed, it is not known with certainty whe- 


ther the Sub-Divisional Officer took any . 
action withtregard toit. We do know, how- . 


ever, to: some extent what it contained and 
I think that it may be taken as practically 
certain thatit was on that date the Sub-Divi- 


It is true’ 


7r 
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sional Officer took cognizance of the matter — 


within : the -meaning of s. ‘190 sub- 


s. l, para (b) of the Or: P. C. At any. 
rate,itis'to my mind quite clear that,;on.' | 
the report of the Police of the 22nd of: 


October, the Sub-Divisional Officer had taken 


cognizance of the matter -and it is also’ 
quite clear that on the 30th he definitely `' 


issued orders. for (a) process under ss. 


applicant (which he would not have done 


unless he had already issued a warrant of `’ 


.87 and 88 of the Or. P. C. against the first : 


arrest .against him) ànd (b) warrant of: 


arrest against the second -applicant. 


‘To: 
. my mind it is idle tosuggest that, at this. 
date when he is passing orders in connec-' 


tion with the matter he had not taken cogni- 


Zance of the offence. : 

There remains then the question 
sideration as to’ whether, after the Magis- 
trate had taken cognizance of the matter, 


he is bound by thë views which may be. , 


expressed by the Poliee when they submit, 


their charge-sheet. At the date when the : 
chàrge-sheet was submitted, the Sub-Divi- | 


sional Officer had to my mind already 


as the accused therein -were concerned, he 


had already in his purview, the two ap- ~ 


plicants. as being definitely accused in con- 
nection with the offence. 


for con-, 


The ‘Inspector, 
however, expressed a doubt as. to whether. 
certain of the accused should be brought | 


taken cognizance of the offence; and so‘far - 


before him ds Comnfitting Magistrate: In - 


the case of the first, applicant the Inspec- 


. tor has declared that as the result of his 


own investigation he has.come to the con- 
clusion that the first applicant has proved 
before him a satisfactory albi. : With re- 
gard 'to the second applieant the. Inspector 
in view of the general doubts and dis- 
crepescies which.had obtruded themselves 
before him. in. the. course of his investiga- 


tion, has come tothe conclusion that no. 
‘oné who was'not mentioned in the First 


Information ought.to be ‘sentup’ for: trial 


t 


t 
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, before the Committing Magistrate. The 
important question of principle, therefore, 
arises as to Whether the Magistrate is bound 

.to follow or should follow the, opinions ex- 
pressed by the Police, I seeno reason why 

_he should. The opinion expressed, by a 
Police Officer as a result of his investigá- 
tion may or may not be correct; it is not 
impossible that.a Police Officer might be 
bribed to return a favourable opinion to- 
wards an individual accused in any case. 

If a person is charged by another person 
with an offence and-on enquiry by the 


Police the Police consider that the whole 


.càse is false, it is open to the complain- 
cant on petitioning against the Police 


„enquiry to place the. matter within the 


scope of the operation of para. (a) of 
sub-s. 1 of s. 190 of the Cr.P.O. But 
‘where a Magistrate has already taken cog- 
.nizance of an offence.in which certain per- 
sons are accused Lean see no authority for 
‘the suggestion that if when the charge- 
„Sheet is placed before the Magistrate the 
.Poliee Officer as the prosecuting medium 
omits the names of certain persons whose 


participation in the offence has, up to that’ 


time, been before the Magistrate he is com- 
pelled'in any way to follow what is after 
all no more than ‘advice tendered by the 


` prosecuting authority. I am, however, far, 


from being: prepared to say that he should, 
asa rule, without giving any: reason differ 
from that advice and as a fact it is known 
that in practice the .advice is generally 
followed. In this particular case .I think 
that the explanation which was afforded by 
the Magistrate was not very illuminating 


‘and indeed ‘actually mistaken but I have : 


no doubt whatever that once having taken 
cognizance of the offence he is strictly 
entirely independent of any opinion which 
the Police may offer to him and it is with- 
in his powers to order that any persons 
who have been, since be has taken cogni- 
zance of the matter, accused-as being par- 
ticipants’ in the offence should be produc- 
ed before him to undergo the prelimi- 
nary enquiry before committal or for trial 
in cases which do not go toa higher Tri- 
bundl for trial.: To hold otherwise would 
be to place in the hands of the Police 


(after a Judicial Tribunal had taken cog-: . 


nizance of the offence) powers which might 
be subject to the gravest abuse’. In my view 


when a Magistrate has taken cognizance of: 


an offence he is then in a judicial capacity 
(independent of Police or any .other.author- 
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_ ity) and he ean order to | -be produced 


before him any person who was at the 
date when he took cognizance of the 
offence mentioned as an ‘accused party. I 
am inclined, ‘however, to think that purely 


-as a matter of procedure the proper course 


in .a case, such as this would have been 
for a Magistrate’ simply to have called 


upon the Police to bring forward a charge- 


sheet against those (including the twoap- 


.plieants) whom the Magistrate thought 
ought to be brought before him. And in 


ordering himself that these persons should 
be included in the charge sheet which 
had been presented to him I think he was 
adopting an unusual procedure. In my 
view, therefore, this matter should be 


sent . back to the Sub-Divisional Officer so 


that he should, if after consideration he 
still thinks fit so to do, direct the Police 
to put forward a supplementary charge- 
sheet embodying the names of the applic- 


„ants and such other persons as he thinks 


fit should be brought before him. 
. Adami, J.—I agree. 
Z. K. Order accordingly. 
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RANGOON HIGH COURT. 
` CRIMINAL Reviston No. 116-B or 1924, 
May 29, 1924. ` 
Present :—Mr. Justice Brown. 
U:PATHADA AND OTHERS—- PETITIONERS 
l VETSUS 


"EMPEROR--RESPONDENT. 

‘Burma Anti-Boycott Act (V of 1922), s. 9 (1)— 
Sanction for prosecution in respect of definite offence, 
whether can be extended to cover different offence. 

Where sanction is granted by the Local Government 
under s. 9 (1) of the Burma Anti-Boycott Act for the 
prosecution of certain persons for an offence under 
the Act, in respect ofan act which is precisely de- 
fined inthe order granting the sanction, the order 
cannot be treated as an authority fora prosecution in 
respect of an offence which is absolutely distinct and 
is alleged to have been committed on an occasion 
different from that specified in the order. [p. 247, col. 


l ; 
"Nga Aung Hman v. King-Emperor, 76 Ind. Cas, 


561: 2 Bur. L. J. 196; (1924) A. T. R. (R.) 65; 25 Or. L. 
J. 193, Mandayapurath Eresa Kutty v. Moopan, 73 
Ind. Cas. 155; 44 M. L. J. 160; 17 L. W. 100; (1923) A. 
1. R. (M.) 328; 24 Or. L. J. 539, distinguished. 

` Barindra Kumar Ghose v. King-Emperor, 7 Ind. Cas, 
4359, 27 C. 407 at p. 489; 1g C. W.N. 1114; 11 Or. L, 
J. 453, referred to. —— f 

' Criminal revision against an order of 
the District Magistrate, Mergui, passed in 


Criminal Regular Trial No, 37 011923. 
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Mr. Lambert, for the Petitioners: 

Mr. Gaunt, Acting Government Advocate, 
for the Crown. i 

‘JUDGMENT. —The applicants are 
three Buddhist monks who have been con- 
victed of offences under the provisions of s. 
4 of the Ante-Boycott Act. Their convic- 
tions have been upheld by the Sessions 
Judge on appeal, and they have now come 
to this Court in revision. 

The only ground which has been seriously 
taken is that the convictions are illegal for 
want of the sanction or order required by 
s.9of the Ante-Boycott Act. .The order 
authorising the prosecution is worded in the 
following terms:—'" Under the provisions of 
s. 9 (1) of the Burma Ante-Boycott Act, 1922, 
His Excellency the Governor-General in 
Council hereby orders Maurice Osborne 
Tanner, District Superintendent of Police, 
Mergui, to lay a complaint against Phongyi 

_U. Pathada of Palaw Kyaung, Poongyi U. 
Nandiya of  Thingyaing Kyaung and 
‘Phongyi U. Paduma of Taw Kyaung, Mergui, 


for that they committed an offence punish- ' 


able under s. 4 (a) of the Act in that at a 
meeting of the Sangha Sametgyi held on 
the llth October 1923, at Shwe Kyaung 
they passed three resolutions proposing 
the boy-cott of the Phongyis of the Wuttaik 
Kyaung, -Shwedaung  Kyaung, Kaynbin 
Kyaung, Saya Bein Kyaung. and Ashe 


. Kyaung and their lay-followers on account. 


of their refusal to abide by the decision 
“ of the Sangha Sametgyi Phongyis”. When 
the case was on for trial it was found that 
there was no evidence to prove that they 
passed the three resolutions.in question at 


the meeting mentioned in the Local Govern-: 


ment's order. And they were not charged 
with this offence, but with another offence, 
namely, thatin the month of October they 
.instigated and promoted the boycottof five 
Kyaungs. Itis somewhat difficult to dis- 
‘cover what were the exact acts of the ap- 
plicants which were held to prove that they 
had instigated and promoted the boycott, 
but from the diary of relevant events attach- 
ed to the judgment of the Sessions Court 
at would appear that most of the facts relied 
on occurred long before the month of Oc- 
tober and the offence, if proved at all, was 
proved to have taken place before October. 
This point is not one of very great import- 
ance, and it can hardly be said, that ‘the 
applicants are prejudiced because thé charge 
stated that they committed an offence in 
September whilst the evidence showed that 
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the. offence was complete before. But the 
question for decision is whether an order 
for prosecution having been dydered for an 
offence, the Courts had any jurisdiction at 
all to take cognizance of another offence. 
The point did occur to the learned Sessions 
Judge but he held that the Court had juris- 
diction on the authority of Nga, Aung Hman 
v. King-Emperor (1) In that case the. 
offence was described in the order by refer- 
„ence to a marriage and by mistake spoke of 
the accused's "daughters" marriage instead 
of his "sons". It was held that the inten- 
tion of the Legislature was to ensure that 
no prosecution for an offence within s. 196 of 
the Cr. P. C. or under the Ante-Boycott Act 
should be launched except on a complaint 
authorised by the Government, and tbis in- 
tention having been given effect to it was 
immaterial whether or not all the facts on 
which the complaint was to be based were 
-stated in the authority with meticulous pre- 
It was further held that it was 
doubtful if it was even necessary to set out 
any fact other than -the alleged fact that 
the accused had committed an offence under 
a certain section of the Act. In thatcase, how- 


-ever,it appears to have been clear that the 


Government had intended to order the pro- 
secution for the offence of which.the appli- 
-cant had been convicted, and that there 
was simply an obvious clerical mistake in 
the order. In the present case there can be 
no question of a clerical mistake. The 
terms ofthe orderare very precise and are 
incapable of misinterpretation. The offence 
-for which the prosecution is ordered is that 
the three. applicants passed certain resolu- 
tions at a certain meeting which was held 
It appears from the 
“record that this particular meeting was held. 
It was not, therefore, a question of mistake 
-as to date. The prosecution ordered was 
for a definite offence committed on a 
definite occasion. , No evidence has been 
adduced as to this ofience but the appli- 
eants have been cenvicted of another offence 
(possibly under the formersectionofthe same 
Act, but still à quite distinct offence) on an- 
other occasion. I find myself in the circum- 
stances unable to hold that the Courts .had 
jurisdiction to deal with the case. Itmay be 
unnecessary for the Government Orderunder 
s. 4 to set out any fact other than the 
alleged fact that the accused had committed 
an offence under a certain section of the 
(1) 76 Ind. Cas. 561; 2 Bur. L, J. 196; (1924) ALR 
(R.) 65; 25 Or. L. J. 198, = : T 


t 
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Act, But in, the present case the order, set 
out very much more than that... It. set out, 
with great prgcision the offence for which, 
ihe prosecution was. ordered, and there can 


be no doubt that that.is. not the. offence ` 


-of which the applicants had been convicted. 
I have been referred on behalf. of . the 
Crown: to the case of Mandayapurath Eresa 
Kutty. v. Moopan,(2). .But in that case the 
suggestion .there was that the officer. 
directed to file the complaint was wrongly 
described in thé order not that there was 
anything wrong with the. description of 
the offence. In the words of the judgment 


. the question was only one of the machinery — 


for the institution and prosecution of. the, 
proceedings and not of the mischief which 
s. 196 is designed to affect.‘ In the present. 
ease it is not a question of machinery. ‘Sec-, 
tion 9 specifically lays, down that no Magis- 
‘trate shall take cognizance of an, offences 
punishable underthis Act unless upon com- 
plaint made by. the order of.or under author- 
ity from the Local Government. The author- 
ity of the, Local Government in this case’ 
was to-prosecute for an offence which was 
yery carefully defined. There was no au- 
thority whatever to prosecute.for any other 
offence. In the case. of Barindra Kumar 
Ghose v. King-Emperor (3) it was held that it 
was beyond, the competence of the Local, 
Government to delegate to.any other body 
or person, this controlling power and the 
discretion it; implies. In the words of 
Jenkins, C. J. It would, I think, opposed to 
the true intendment of s. 196 for the Local 
Government by its order to give its legal 
or other advisers.a roving power to deter- 
mine under what:sections of the Chapter 
proceedings should be. taken and to: aban- 
don to them the discretion, and responsibi- 
lity that properly belongs to itself." It was 
held that an order to- prosecute under 
ss, 121-A, 123.and 124 of the. Indian Penal 
Code gave no authority to prosecute under 


5..121. Similarly, in my opinion, an author- : 


. ity to prosecute for a defipite offence could 
not be any authority for a prosecution for an 
offence, which quite clearly could not be 
within the terms of the order. It is idle 
to argue that it is unnecessary to grant 
sanction ‘save, in .general terms. In this 
particular case the, order was couched in 
very precise terms and cannot cover éthe 


"(2) 73 Ind: Cas. 155; 44 M: L. J. 166; 17 L. W. 100; 
(1923) A. I. R. (M.) 328; 24 Cr.L. J.539. - 

(3) 7 Ind. Cas. 359; 37. O. 467 at p. 490; 14 Q. W. N. 
EAS 11 Gr. L.J.493. 0 ^— _ Y LIE 
N ` ^ un 


" 
, 
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, offence. for which the- applicants have been. 
found guilty. It must be presumed that 
the. Local Government intended what was 
set forth in. such precise terms.in their 
order, that the prosecution was’ to be for 
the offence alleged to have been committed 
on the lith October. No authority from 
the Local Government has been shown for 
varying the terms of the order and I am 
constrained to hold that the convictions of 
the applicants are void for want of jurisdic- 
tion. Iset aside the conviction of the 
three applicants and direct that they be 
acquitted and released so far as this case is 
oo Their bail-bonds will be eancell- 
ed. » 

aK a Conviction set aside. 
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-LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 253 or 1924, 

~. ` May 26, 1924. 

Present :—Mr. Justice Zafar Ali. - 

KHADIM HUSSAIN--APPELLANT 

versus i 
EMPEROR-—RESPONDENT. - 

, Penal Code (Act XLV of 1860), s. 285— Possession 
of instruments for counterfeiting coins— Intention of 
aceused— Burden of proof—Materials incapable of 
striking co:nplete coin —O fence. l 
“Mere possession of instruments and materials cap- 
able of. counterfeiting coins is no offence.. To con- 
stitute an offence under s, 235 of the Penal Code, pos- 
session of such instruments should be with the inten- 
tion of counterfeiting coins and the intention must be 
proved to establish the charge. [p. 248;ccl. 1.] 

Lal Chand- v. Emperor, 14 Ind. Cas. 604; 17 P. W. R. 
1919 Cr.,43 P. L. R. 1912; 13 Cr. L. J. 252, Public. 
Prosecutor v. Kona Tirumala Reddi, 1 Weir 219, 
relied on. ` l | 

Where itis not proved that the materials in tho 
possession of the accused were such as could be used: 
for the purposes of counterfeiting, a conviction under 
s. 935. of the Penal Code cannot be sustained. [p. 218 
cal. 2.] E 

i onus of proving the fitness of the material's for 
the purpose of counterfeiting and of the intention of 
the accused to vie jem for that purpose lies on the 
rosecution. [ibid. »- | 
- Abdul Dake v. Emperor, 11 Ind. Cas. 241; 10 M. 
I; T. 108; 21 M. L. J. 760; 12 Cr: L. J. 377, relied on. 

Where the materials found in the! possession of the 
accused are incapable of striking a complete coin it 
cannot be inferred against the accused that his inten- 
tion was to manufacture coins. [ibid.] | 
- Appeal from an order of the Magistrate, 


First Class, Dera Gazi Khan, dated the 6th 


» 


* 


February 1924.. 
Sheikh Abdul Qadér and Sheikh Niaz 
Ali; for. the Appellant., 
"Mr. I. C. Chopra, for the Government 
Advocate, for the Réspondent, | 


e 
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, JUDGMENT.—The appellant, Khadim 
Hussain, a Kureshiof thevillage Taunsa, Dis- 
trict Dera Ghazi Khan, has been convicted 
under s. 235, Indian Penal Code, of the offence 
of having in his possession three dies and 
some instruments for the purpose of coun- 
terfeiting (King’s) coin, He is a goldsmith 
by.cecupation and the instruments found 
"with him were required for his work as 
goldsmith and, therefore, it cannot be said 
that he had them in his possession for the 
purpose of counterfeiting coin. There was 
no evidence that he ever used those instru- 
ments for the purpose of counterfeiting 

. coins, nor were these instruments found in 

the same place where the dies were dis- 
covered. The so-called dies, marked .Exs. 

Ito IIT, were examined by an officer of the 
Mint at Calcutta, and his evidence in res- 

spect thereof was briefly as below:—“Ex. I 

is thereverse of a metal.die bearing the 

impression of a quarter rupee—-India— 

1918. The execution of the die is bad so 

the impressión will not bea good one." 

“Exhibit II is the obverse of a metal die 
bearing the impression of George V, King- 
Emperor. It can be used in counterfeiting 
only the obverse side of a one anna bit and 
the impression will be bad as the die is 
badly executed.” 

_ “Exhibit II is a broken metal bed for mak- 
ing dies.- Itis not die for practical purposes. 

It cannot be deciphered whether the im- 

pression is obverse or reverse as-it is very 
faint. Owing to the obverse or reverse of 

Exs. I, IT and III being absent a complete 
counterfeit coin cannot be struck from them 
either singly or combined." 

From the above it is clear that the dies 
could produce incomplete coins only. Can 
it, therefore, be said, that the accused had 
them in his possession for the purpose of 
counterfeiting coins? As pointed out .in 
Lal Chand v. Emperor (1) mere possession 
of instruments and materials capable of 
counterfeiting coins'is no offence. To con- 
stitute an offence under s. 235 posses- 
sion of such instruments should be with the 
intention of counterfeiting coins and the 
intention must be proved to establish the 
charge; So it was held in that case that 
where false coins are made only for the 
purpose of passing them sécretly into the 
house of the coiner’s enemy in order to get 
him into trouble, the Persons making those 
coins and in possession of the instrtiments 


(1) 14Ind Cas. 604; 17 P. W. R, 1912 Or.; 43 P. 
1919; 13 Or. L. J. 252, 912 Or.; 43 P. L. R. 
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and materials used, therefore, . are neither 
guilty under s. 232 nor under s. 235. ln 
the present case there was no vidence with 
regard to the intention of the accused. 
Even Muhammada, on whose information 
to the Police the dies were discovered, did 
not say that he ever saw the accused mak- 
ing conterfeit coins. Thus, neither 18 
there any evidence as to the intention nor 
are the dies found capable of manufactur- 
ing.coin. In Public Prosecutor v. Kona Tiru- 
mala Reddi (2) it was held that no offence 
was disclosed by the possession of rudi- 
mentary dies indicative only of experi- 
mental work and incapable of being use 
to produce a possible counterfeit, and that 
the possession of implements, which though 
fit for counterfeiting, have been broken 
or otherwise rendered incapable for garni 
is 
ruling was cited with approval in Abdul 
Rahman v. Emperor (3), where it was held, 
Ayling, J., dissenting,.as it was not proved 


' that the materials used were such as would 
be used for the purpose of counterfeiting, 


the conviction was bad in law, and (2) that 
the onus of proving the fitness of the 
materials for the purpose of counter- 
fieting and of-the intention of the accused 
to use them for the said purpose lay 
on the.Crown. That was a case under 
s. 489, Indian Penal Code, bub 
that section is worded in the same way 
as s. 235 with only this difference that 
theonerelates to coins and the other two 
currency-notes. As the dies found, are 
incapable of striking a complete coin it can- 
not be ‘inferred against the accused that his 
intention was to manufacture: coins, 
Further, the prosecution theory is highly 
suspicious. Muhammada, according to his 
own showing, was once a servant of the 


accused, but they fell out and’ the latter . | 


brought a suit against him to recover 
Rs. 310. This suit was pending when 
Muhammada gave this information to the 
Police and he further admitted that he was 
once convieted of theft. Such being the in- 
former, fabrication of evidence was not 
improbable. The dies were not found in a 
trunk or room butin the courtyard of the 
house of the accused lying buried under a 
tree, It was not stated how the 
Polite came- to know the exact spot where 
they lay buried, but presumably it was 
(2).1 Weir 219. ; 
(3) ‘11 Ind: Cas, 241; 10 M.-L. T. 108; .21 M. L, J. 766; 
12 Or. L. J. 371. P Ct i 
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Muhammada who gave that clue though he 
never stated that he saw ‘the accused bury- 
ing the diep at that place. Though the court- 
yard is enclosed with a wall ten feet high, 
it was possible to gain access into it.in the 
‘night time and to bury the dies there un- 
known to the accused. ` 


In view of all that is stated above the 


" conviction cannot be upheld. ^ I, therefore, 


accept the,appeal, set.aside the conviction 
and sentence, and order that the accused. be 
released from.Jail forthwith. 

|. K, ' . Appeal accepted. 
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|. RANGOON HIGH COURT. 
. CRIMINAL Revision No. 179-B or 1924. . 
| April 11, 1924. 
Present :—Mr. Justice Heald. | 
NGA CHIT KYAW.—PETITIONER 
M - Versus 
 “EMPEROR—Oppositn Parry. 
Criminal Procedure Code (Act V of 1898), ss. 190 
(c), 191, 556—Magistrate's personal knowledge—Cog- 
nizance of case—Subsequent trial by same Magistrate 
—Trial, whether regular. . : 
The mere fact that a Magistrate takes cognisance 
of a case on,his own knowledge under s. 190 (c) of the 


` Cr. P. C. does not bring the case within the operation 


of s. 556 of the.Code and solong as the Magistrate 
complies with the provisions of.s, 191 of the Code, he 


^is entitled to try the c&se.. 


 ;Reference made by the District Magis- 
trate, Amherst, in his Criminal Revision 


. No. 40 of 1924. 


Li 


REFERENCE.—In this case 
First Class, Sub-Divisional. Magistrate, 
Maung Tin Tut. himself arrested . the 
accused, tried the case and convicted the 
accused and sentenced him to pay a fine 
or one month 8 rigorous imprisonment. 

Under s. 556 of the-Cr, P, C. the Magis- 
trate is debarred:from trying this case 
and, therefore, the sentence passed by him 
is illegal. ` a 23 

‘Under.s, 438, Cr. P..C., the record is sub- 
mitted to the High, Court with the re- 
commendation that the conviction and 
sentence be set aside.and the fine refunded 


_to accused. 


ORDER.—Accused, ‘who is a driver of 
a taxi-car in Moulmein was prosecuted for: 
driving his car on a. public way in à manner 
so rash or negligent as to endanger human 
life or to be likely to cause hurt or injury to 
any other person. SPESE | 
` Tt was alleged that he overloaded his car 
by allowing 19 persons-to ride in it oron 
it.and that he drove -so negligently as to 


endanger' human life, 


4 
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-~ He. pleaded guilty, admitting that he 
overloaded his ear, and he was fined Rs. 25 
which he paid. 

The Distriet Magistrate has reported the 
case to this Court with a recommendation 
that the conviction and sentence be set 


aside on. the. ground that the Magistrate 


was’ debarred by the provisions of s. 556 
of the Cr. C. P. from trying the case, 
-.''The mere fact thata Magistrate takes 
cognisance of a caseon his own knowledge 
under s, 190 (c) of the Code does not 
bring the case within the operation of 
s. 996 and so long as the Magistrate com- 
plied with the provisions of s. 191 of the 
Code, which he did, he was entitled to try 
the case. | 

There is nothing to show that the Magis- 

trate was personally interested in the case 
more than every member of the public is 
interested in the prevention of offences, 

In any case interference by this Court in 
revision is always discretionary, and I see 
no reason to believe that this is a case in 
which the High.Court ought to interfere. 

The papers may be returned.  . 

N. H. Revision rejected, 





MADRAS HIGH COURT. 

` CRIMINAL Reviston Case No. 453 

7 oF 1923. 

(CRIMINAL Revision PETITION No. 353 

- OF 1923) . 
‘February 27, 1924. 
Present:—Mr. Justice Venkatasubba Rao. 

PARA KANAKANC-—COMPLAINANT— 

zT ow PETITIONER l 

| | , VETSUS 

AMIR BI AMMAL AND OTHERS—AOCUSED 
B — RESPONDENTS. 

- Criminal Procedure Code (Act V of 1898), s. 489-— 
Acquittal-—Revision—Inferencé by High Court. 

The High Court ought not to interfere in revision 
withan order of acquittal unless interference is urgent- 
an aie in the interests of public justice. [p. 252, 
col. 1]. 7" S 

Faujdar Thakur v. Kast Chowdhu | 
186,42 0. 612; 19 0. W. N.184 210 DJ. 83 16 E 
L.J 122, Veilayanambalam v. Solai Servai, 30 Ind. 
Cas. 152; 39 M. 505; 28 M. L. J. 692; (1915) M. WW. N. 


^ 540; 16 Cr. L: J. 600 and Sankaralinga Mudaliar v, 


Narayana Mudaliar, 68 Ind. Cas. 615; 43 M. L. J 
369; 16 L W. 413; (1922) M. W. N. 579:-31 M. L, T. 
342; 23 Cr. L. J. 583; (1922) A. I. R. M.) 902; 45 M, 
913, relied on. | 
Petitiqn, under s% 435 and 439 of the 
Cr. P* C, 1898, praying the High Court 
to revise the order of the District Magistrate, 
Chingleput, dated 25th April 1923, in L, 
+ 
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Dis. ‘No. 4195 of 1923—C—1 (Criminal 
"Appeal No. 5 of 1923 on the file of the 
Court of the Sub-Divisional Magistrate 
of Tiruvallur—C, C. No. 166 of 1922 .on 
the file of the Court of the Stationary 
Sub-Magistrate of Saidapet). ` 

COME: V. C. Seshachariar, for the Peti- 


l tioner. 


Mr. K. P. pude Aryan, D the 
Respondents. 

The Public Prosecutor, for the ‘Crown. 

ORDER.— I assume that the notice of 


appeal was not served on the complainant. 


Nor was it served upon the officer ap- 
pointed’ under s. 422, Or. P. C. It is to be 
regretted that the provision is so often dis- 
regarded, but it is settled law that the 
High Court ought not to interfere in 
revision with an order of acquittal unless 
interference is urgently demanded in the 
interests of public justice, .F'aujdar Thakur 
v. Kasi Chowdhury (1) Vellayanambalam 
y. Solar Servai (2), Sankaralinga Mudaliar 
v. Narayana Mudaliar (3). I accepted this 
view in the judgment I delivered this morn- 
ing [Mohamed Mustafa v. Shanmuga Thevan 
(4)).. Iam not satisfied that in the present 
case any injustice has been occasioned, The 
Sub-Divisional Magistrate in a very full 
judgment has dealt with the question 
from various stand-points and has come to 
the conclusion that in any event the accused 


had no dishonest intention and that there: 


was a bona fide assertion of a claim of right. 

The revision case fails and is accordingly 
dismissed. 

Y E y. 

Revision dismissed, 

E Er Ind. Ci 186; 42 C. 612; 19 C. W. N. 184; 21 
O. L. J. 53; 16 Or. L. J. 192. ' 

(2) 30 Ind. Cas. 152; 39 M. 505; 28 M. L. T, 692; 
(1915) M. W. N. 540; 16 Or. L. d. '600. 

3) 68 Ind. Cas. 615; 43 M. L. J. 369; 16 L. W. 
413; (1922) M.W. N. 579; 81 M. L. T. 342- 23 Cry L. 
J. 583; (1992) A. L R. M) 502; 45 M. 913. 

(4) 83 Ind. Cas. 349. ° 





BOMBAY HIGH COURT. . 
CRIMIN AL APPLICATION FOR REVISION 
‘No. 193 or 1924. 
í Ut August 29, 1924. . 
. Present :—GSir Lallubhai Shah, Kr., 
' * Acting Chief Justice, and Mr. Justice 


Kincaid, 
> PANDU VITHU SAVANT—Accuszp—., 
APPLICÁNT : 
VETSUS ° 


EMPEROR—Opposire Parry. . 
Penal Code (Act. XLV, of 1860) s 40— __ 


< e. 
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under special or local law--Ojffexce under rules of 
special or, local law, whether included. 

Obiler.—Whether an offence is punish&ble by virtue 
of the provisions ofa Special or Local Wet' or under 
the rules framed under the powers conferred by such 
Act for imposing penalty, it is an offence punishable 
SL the Act within s. 40 of the Penal Code, Tp. 258, 
col. 1 

Criminal application against an order of 
the Sessions Judge, Belgaum, varying an 
appeal from convictions and sentences: 
passed . by the Magistrate, First. Class; 
Khanapur. 

Mr. G. B. Chitale; for the AN ai. 

Mr. S. S. Patkar, Government Pleader, for 


the Crown. 
J UDGMENT. | 

Shah, Ag. C. J.—In order to be able 
to deal with the .point arising on this ap- 
plication, it is necessary to state the course 
which this case has taken in the lower 
Courts, It appears that a complaint was 
filed against accused ‘Nos. land 2 in re- 
spect of certain sandal-wood trees and 
branches having been removed from Survey 
No. 32 at Ramgurwadi by accused No. 1, 
which was claimed to be the property 
of the Government. In the complaint 
there was no reference to any breach of 
r. 3 unders. 41 of the Indian Forest Act. 


Accused No. 2, who was a forester, wasi ' 
. charged with the 


‘abetment of this’ 
offence. When the charges were framed 
against the accused, not only were 
they charged with reference to ‘theft, and 
abetment of theft in respect of trees and 
branches from Survey No. 32, but also 
in respect of the breach and abetment of 
the'breach of the rules under 8. Al of the 
Indian Forest Act. 

It appears from the naemen of the Trial. 
Court that there were seven passes issued 
for the removal of thirty-four sandal-wood 
trees and twenty-five branches from Ram-. 
gurwadi to Belgaum. Accused No..1 claim- 
ed’ to have purchased the sandal-wood in 
question from the owner of trees in Survey- 
Number 32. He also pu some wa 
in Survy-Nos. 25 ane 26. 


: The'/ facets found by the "Trial Coutt may 
be gathered from. the judgment; ° The 
essential facts for the purposes of this ap- 
plication are these. At page 12 of the 
paper-book the learned Magistrate hag. 
found as follows :— 

“The Government iron marks were put . 
on the uprooted sandal-wodd trees in Survey 
No. 32. by Bhiva (Ex. 8)- Forest: Guard. 
under.the order and in the presence or 
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' Katgali Forester. Pandu Vithu: The trees - 
80 stamped ‘with Government iron were 


seen by..Bhiva (Ex. 8) when on being 


loaded -on carts hired twelve annas for one 
or two trips each cart for being conveyed 
from Survey No. 32.to the backyard of 


Yellappa . Ramewadkar in Ramgurwadi . 


: village." 

^ The learned Magistrate further found as 
. follows:— 

“The forest passes issued by . Forester 


(Ex, 8) Pandu aecüsed No. 2 were four: 


Ex. 10) one pass for one of four carts 
engaged by .Kanaya on a settlement of 
hire at Rs. 4 per cart made in the presence 
ofa Forester Pandu with Ravalu (Ex. 10) 
Gurav, the neighbour of Yellappa Ram- 
| wadker." 

At the time of the removal of the trees 
and wood from. Ramgurwadi the sandal- 
wood trees from Survey, Number 32 were 
-lying at Yellappa’s backyard The ‘learn- 


ed Magistrate held that thirty-four sandal- . 


. wood trees and twenty-five branches cover- 
.ed by the seven passes for Ramgurwadi 
cannot all.be from Survy Nos. 25 .and 


-26 only. After a detailed examination of. 


the evidence on this point his conclusion is 
.stated in these terms :— 

“The above discussion leads to the con- 
clusion that the trees conveyed from Ram- 
gurwadi on the seven passes mentioned 
in the period from May 30, 1922, to June 
.20, 1922, are nine trees from Survey 
No. . 25 and all the rest from Survey 
No: 32 whether marked and entered ir the 


passes and whether not marked with. 


Government iron but included in the lot 
.placed at Yellappa’s back-yard . (Ex. 7) 
and carted from there in four carts at one 
(trip to Belgaum or Shahpur; and ‘they 
, are the billets and in the identical crude 
"form nineteen trees and three branches 
‘before the Court, and they were convey- 
.ed by Kanaya accused No. 1 with the help 
of Forester Pandu Vithu then 
"Ramgurwadi," 

The learned Magistrate in the course of 
a somewhat lengthy judgment dealt with 


_’,the “question as to whether these trees. 


were the property of Government, and the 
question whether the offences of theft and 
abetment of theft were made.out. Out of 
the six points raised for decision by the 
learned Magistrate, five. related to the ques- 
tion of theft, and the sixth point which 
related to: the charge of conveying the 
-property.eontrary to the terms of r. 3 under 


a n 
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accused No. 


above, 


in eheree of 
‘ Court, andthe learned Sessions Judge came 
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s. 41 was, whether] the sandal-wood tree 
were Gonveyed from Ramgurwadi to Bel- 
gaum or to Shahpur near “Belgaum, with- 


‘out a Government pass. 


The learned Magistrate was satisfied 
that the nineteen trees and three branches 
which were found in the Sangli territory 
were identifed, and were Government 
property, and ‘he accordingly convicted 
1 of theft in respect of these 
trees and branches, and convicted accused 
No: 2 of abetment of theft. 

Part of the sandal-wood conveyed under 
the seven -passes except nine trees from 
Survey Number 25 was converted into 
billets prepared for market, The identi- 
fieation of such transformed property was 
not possible, and the learned Magistrate, 
therefore, hesitated to hold that the charge 
of theft was proved in respect of that 


. part of the porperty. But he proceeded to 


observe as follows :— 

* But the Court has found that the 
sandal-wood conveyed from Ramgurwadi 
to Belgaum on passes on which Belgaum 
is specified as destination was smuggled 
from Belgaum (British territory) into Shah- 


| pur (Sang ali Native State without a transit 


pass’ from Belgaum to Shahpuras requir- 
ed by r. 3under s 41 of the Indian Forest 
Act, 1878 wide page 6 of this judgment 
The offence of breach of the rule is 
made penalby s. 42 of the Indian Forest?Act. 
In the present case the breach covers 
transformed wood before the Court, and the 
offence is one coming within the first para- 
graph of s. 71, Indian bengi ‘Code and s. 
236 of the Cr, P.O”. 

In respect of this wood, which was thus 
converted, the learned Magistrate found ac- 
cused No. 1 guilty of having removed the 
wood from British Territory to Native State 
Territory without the necessary pass and 
convicted. accused No. 2 of the abetment of 
this offence. 

"The accused appealed: to the Sessions 


to the conclusion, with reference to the 
ownership of the trees, that the trees or 
wood removed. from Survey No. 32 was 


not the property of the Government, but 


the property of accused No. 1, Thus the 
charge of theft failed against accused No. 1, 

and though accused No. 2 might have help- 
‘ed accused No. 1 *n removing these trees: 
front - Survey No. 82 to the backyard of 
Yellappa in Ramgurwadi the charge of 
abetment of theft-also failed. The learned 


^ 


i 
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‘Bessions Judge acquitted both the accused 

` of;the charges relating to theft. | 

. But he proceeded to consider the charge 
against them in respect of the contraven- 
‘tion. of r. 3 gf the rules.framed under 

8.41 ofthe Indian Forest Act. The learn- 


t 
kad 


‘to the wood other tham nineteen trees and 
“three branches, which were found to have 


PANDU VITHU SAVANT v, EMPEROR, | 


ed Judge has not specifically referred: 


— [84L.C. 1994] | 
these passes authorised the'person holding 


them to remove ,trees and wood, from Ram- .. 


gurwadito Belgaum. If these.goods had. 
-been taken in fact to Belgaum, it cannot be 
suggested that accused No.1 would have, 
. contravened the. provisions of r; 3; and 


there is no evidence in the case, and there 
is no suggestion in either of the judg- 


ments ofthe lower Courts, that the accused 
No. 2 had anything to do with the place to : 


Pur 
an 


“been removed originally from Survey, 
. No..32 to the backyard of Yellappa in Ram- , 
gurwadi. | Itmakes no difference on princi-. 
.ple whether what was removed from Survey . 


which the trees and. wood were in fact re- 
moved. When they were removed in the 
carts from.Ramgurwadi, they were properly 


` No: 32 was nineteen trees and three branches, 


.orsonísthing more which was:subsequent- . 


-]y turned into billets forthe market. «But 


:the.learned Judge was of opinion that as- 


these trees were removed from Survey 
.No. 32, and as the passes for removal 
-from Ramgurwadr to Belgaum related to 
-Survey Nos. 25 and 26, r. 3 unders. 41 was 
‘contravened. NN P 
Y The learned Judge has stated ‘his con- 
.elusion in this way:— > E 
"Accused No..2.in issuing passes for the 
removalof thirty-four trees and twenty-five 
branches from Survey Nos. 25 and 26 


“while only nine trees were taken from Sur 
Number 25 and. the remainder from : 


BUS. No. 32 certainly abetted the removal 


of the ‘trees from Survey No. 32 without. 
.8 proper pass an y 
n ates must also be upb eld". a 
Though the learned Sessions Judge does 
not appear to me to have realised the 
scope of r. 3, the fact .1s indisputable 
that this wood in respect of which seven 
i passes. were given fof removal from Ram- 
gurwadi to, 
oa place .other than Belgaum,, and that 
-wood clearly be contrary to the terms of 
r. 3.. So far, therefore, as accused No. 1 
is concerned there can:be no question that 
he.acted contrary tothe terms of the rule; 
‘and we are not e with his case on 
the present application. . : 
ET anan ja No. 2, however, the 
point’ of r. 3is not the removal of this 
wood .from, Survey No. 32 to the back- 


yard of Yellappa ;, but the point of that rule i 


ig the removal of these trees from Ramgur-. 
wadi notto Belgaum, but to some other 
place. It is not suggested in this case that, 
the passes issued in respect of Survey No. 
25 were l 

pain ia The quantity arid description 
of timber’ or other forest produce covered 


d his conviction .on that - 


Belgaum, was removed in fact ' 


in any way impr8per or open to any | 


removed, but they were improperly taken. 


to. Shahpur in the Sangli State, contrary 
to the terms of the passes given. The 


essentials of a pass contemplated by r.3 - 


are given in r. 4. Clauses (2) and (3) of 
r.4 lay down that the pass issued under 


r.3 shall specify ‘the quantity .and des- 


cription of forest produce covered by it, and . 
the place from.and to which such forest pro- : 


duce is to be-conveyed, and the route by 


which it is to be conveyed. The passes . 


issued eontained the quantity and descrip- 
tion of the forest produce, and also.the place 
from and to which the produce was. to be con- 


.veyed. It cannot be said that accüsed No.2 
had anything to do with the conveyance of: 


the trees after they were removed from 
Ramgurwadi to-a place other than Belgaum. 


which was mentioned in the pass. The- 


whole point of-the finding of the Trial Court 
as to the help rendered by accused No. 2 


to accused No. lis with reference to the: 


charge of theft, because it was said that 
the goods not belonging to the accused 


were removed by him without the consent 


of the true owner, and in, doing so accused 
No. 2 helped him.. As regards the removal 
from Survey No..32 to the baek-yard of 
Yellappa, the matter would .be important 
only if the ‘charge of theft was sustain- 
able. But as regards the removal of trees 


and wood from Ramgurwadi, there can |. 


be no question that it was quite, proper, 
and itis not suggested, as we have, said al- 
ready, that the trees and wood removed 


exceeded the quantity and description of . 


the forest produce mentioned in the påsses. 


The fact that the passes related. to Survey 
-Nos..25 and 26 does not appear to us to. 


make any difference.so far as the offence 
in respect of the breach of r. 3 1s: con- 
cerned. i 

The . learned 


Sessions Judge appears to 
d have.overlooked this aspect of the question, - 
‘py the passes was ih no sense exceeded, and, The question in respect of this rule in the 
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gurwadi, but for taking the trees from 
Ramgurwadi to a place other than the 
place which was mentioned in the passes. : 

We are satisfied that the conviction of 
accused No. 2 for breach of r. 3 under s. 41 


of the Indian Forest-Act cannot be justified. : 


In this view it is not really necessary to 
deal with the other point which has been 


raised on behalf of the applicant. But we: 
donot feel any doubt that the abetment of. - 


such an offence as the breach of a rule, 
which is made punishable under r. 26 of 
s. 41, in virtue of the powers conferred upon 


the Local ‘Government under ss. 41 and. 


42 ofthe Indian Forest Aet, would be an 
offence, and the abetment thereof would be 
punishable as provided in the Indian Penal 
Code. The argument thatthe penalty is 
not provided by the Indian Forest Act, but 
is provided under the rules made under that 


- Act, and that, therefore, it is not an offence 


under the special Act within’ the meaning 


` of section 40, Indian Penal Code does not 


i] 


, of considerable traffic came in collision with a motor- . 


. Penal Code (Act XLV, of 


‘bicycles; -5t 3 


appear to us to be sound, Whether the 
offence is punishable by virtue of the pro- 
visions of the Act or under the rules framed. 


under the’ powers conferred by the Act for . 


imposing penalty, the result, in our opinion, 
is the same. . It'is an offence punishable 


under a special Act within the meaning of: 


s. 40 of the Indian Penal Code. . We make 

the Rule absolute, and set aside the convic- 

tion and sentence as regards accused No. 2. 
K. S$? D, 
NH . 


f 


Conviction and. sentence set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
, CRIMINAL REVISION APPLICATION 


No. 840F 1921. | ^: 


March 3? 1921. 
Present:-—Mr. Kennedy, J. C., and 
Mr. Madgavkar, A.J. O. 
YAR MAHOMED-—AGcCUSED—AÀ PPLICANT 
b ~ VETEUS - a ; 
EMPEROR-OPPONENT.. ` 
1860), s. 2790— Motor 
Vehicles Act (VIII of 1914), s. 6ó— Rash and negligent 


| 


driving of car—Driving on wrong side of rgad— 


ffence. 
" Accused, while driving a motor ear on the wrong 
side of. the road. ata blind ‘corner between two roads 
bicycle and caused damage to the side-car of the 


^ 


YAR MAHOMED’ D. EMPEROR, | 
"Trial: Court was*not for removal from Ram- 


road at the time he 
' which he. is riding 1s improper. 
.not cover the case where a man is noton 
the right side ofthe road which is always 
ang in-eyery:condition improper, The cons 
z . 
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' Held, that the accused was guilty of an offence under 
5. 279 of the Penal Code. ; 

Section 5: of Act VIII of 1914 refers to & person 
who is deriving & car in & manner which would in 
ordinary circumstances be proper, but which is im- 
proper owing to the- special conditiqn of the road on 
which he is driving at the time. The section does 
not cover the case of a person who is not on the right 
side of the road, which isalways and in every con- 
dition improper. . 

. Application to revise an order of the 
Additional City Magistrate, Karachi. 

Mr. Motiram Idanmal, for the Applicant. 
Mr.. T. G. Elphinston, Public Prosecutor, 
forthe Opponent. 

JUDGMENT.—In this case the ap- 
plicant has been sentenced to three months’ 


. rigorous imprisonment under s. 279, Indian 


Penal Code for driving a motor car in the 
manner described under s.279, He applies 
for revision on various grounds. 

The faets found by the Magistrate are 
that that the accused was driving on a 
wrong side of the road at a sharp corner 
entering into a thoroughfare of considerable 
traffic, the result being he came into 
collision with a motor bicycle and the 
side-car of which was damaged. The Magis- 
trate found that it was due to the presence 
of mind of the person who was riding the 


"motor bicycle that no further damage occur- 


red. The Magistrate's finding of fact is 
conclusive and seems to be in accordance 
with the evidence. 

The first point raised in revision is that 
the case does not fall under s. 279. But 
we think it does. The accused was driving 
recklessly, it, cannot be said that a person 
driving his motor car even slowly on the 
wrong side of the road at a blind corner 
between two roads of considerable traffic 


' is not. driving a motor car rashly or neglig- 
‘ently and surely to drive so negligently that 


a collision occurs between a ear and motor 
bicycle is to imperil the life of the person 
riding on the bicycle. Section 279, therefore, 
clearly applies to the facts of thiscase. It is 
urged that a more appropriate section would. 


bes. 5.of the Act VIII of 1914. We think 


that the offence of the accused is more serious 
than that contemplated by that section. That 
section seems rather.to refer to a person 


“who is driving a ear in a manner which 


would in ordinary circumstances be proper, 
but’. owing to the special condition of the 
is riding on it on 
It does 


e. 


4 254. 
*viction and’ sentence are, therefore, legal. 
. We do not think in view of the reckless 
way in which ears are driven in Karachi, 
. we should interfere with the discretion of 
‘the Magistra£e.and inflict the sentence of 
- fine rather than imprisonment. 

. On the whole, we dismiss this revision 
‘application. The accused’s bail bond is 
“cancelled and accused is to be sent to Jail 


to undergo the remainder of his imprison-' 


ment: 


s Application dismissed. 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 201 or 1924. 
September 5, 1924. 

Present :—Mr. Justice Marten and 
Mr. Justice Fawcett. 

J. BALKRISHNA NARHAR VEL- 
HANKAR--ACCUSED—A PPLICANT . 
Versus 


EMPEROR—Opposite PARTY. 
. Penal Code (Act XLV of 1860), ss. 426, 451— 
Criminal trespess and mischief—Common party wall— 
Pulling down additiovi—Bona fide claim of right-- 
. Intention. 

In the course of a dispute over what was alleged by 
‘the accused to: be a party wall belonging to himself 
‘and the complainant, the latter in spite of a notice to 
the contrary proceeded -to erect an: addition to this 
“wall. The accused pulled down this addition and. the 
‘complainant filed a complaint for criminal trespass 
and mischief the nextday. On the following day the 


‘accused filed a civil suit to restrain the complainant , 


‘from proceeding with: the wall and obtained an ex parte 
‘interim injunction which was subsequently made 
.absolute pending the suit: : 

Held, that as there was a bona fide claim of a 
‘right by the accused and as he did not enter the house 
of the complainant. at a time when he was there he 
.h&d no intention to intimidate, insultor annoy the 
complainant and was not, therefore, guilty of any 
“offence under s. 451 and s. 426 of the Penal Code, 
'[p. 255, col. L] |... a f 
. Criminal application for revision against 
“a decision of the Magistrate, First Class, 
‘Dhulia City. l 

Mr. S. R. Bakhale, for the Accused. 
. Mr. W. B. Pradhan, for the Complainant. 

| JUDGMENT.. 

|. Marten, J.—This is an application in 
revision from the decision of the First 
‘Class Magistrate of Daulia City convicting 
the two.accused under ss. 451 and 426 of the 
‘Indian Penal Code viz., for house-trespass 
in order to commit an offence and.also with 
‘fommitting mischief,and-he has imposed a 
‘ * 


! 
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fine of Rs.30 on each of'the accused .ià 


- 
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connection with these offences., 
Now this is not a case of house-breaking 
or of & criminal offence in the ordinary 
acceptation of the term. It is a dispute 
. between two neighbours over what is alleged 
.by the accused to be a party-wall belonging 
to himselfand the complainant. Thecom- 
'. plainant in spite of a notice to the contrary 
had proceeded to, erect an addition to this 
wall. The notice given by the accused 
warning him not to do so was given on March 
11, 1924. On March 12] the complainant 
proceeded to add to the wall in order 
apparently to support a stair-case which he 
proposed to put up. The very same evening 
the accused pulled down that addition 
which consisted of an added or raised brick 
. wall. On March 13 the complainant pre- 
sented the present criminal complaint. On 
March 14, the accused filed acivil suit to 
restrain the complainant from proceeding 
with this wall. In that civil suit he obtained 
an ex parte interim injunction which sub- 
sequently was made absolute pending the 
hearing.of the suit. It was under these 
circumstances, viz., after the interim injunc- 
tion had been made absolute, ‘that on May 
13 this criminal case came for final decision 
before the learned Magistrate. . : 
‘Now to many judicial minds, what would 
seem to bea possible course to take was .to 
decline to go into this question at any rate 
pending the civil proceedings, more espe- 
cially as there had been no injury done to 
. the complainant or his property, apart from 
the pulling down of the, addition which the 
complainant had built on March 12. That 
course would have avoided the confusion 
that might possibly be caused if, say, the 
Civil Court decided that the wall was a 
party-wall, whereas the Criminal Court 


decided that the wall belonged to the com- 


plainant. Moreover, as the accused were in 
no way ordinary criminals, it would natural- 
ly be regarded as an unwarranted slight on 
their reputation jf they. were convicted in 
a Criminal Court of mischief, and still 
more.so if they were also convicted of such 
a high-sounding crime as_house-trespass, 
which charge the learned Magistrate pro- 
' ceeded.to add tothe original charge during 
‘the course of the case. But, in fact, the 
Matistrate proceeded to hear the evidence, 
‘and he came to the conclusion that the wall 
in question belonged to the complainant. 
. He also found in favour of the complainant 
that the accused actually entered the housg 


m 


r 


~ 
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the additiop to the wall, and that they did 
not merely scale a ladder in -their own pre- 
mises as the accused had -stated. This 
‘latter finding of fact we naturally- accept.. 

— But, as regards the question of the joint 

“wall, it would seem clear that there was here 


-a bona fide claim of aright by the accused. 


'Not only had they given this notice before 


‘the wall was ever added to, but they at 


once started a civil suit when the wall -had 
‘been added to and obtained. an interim 
‘injunction which was made absolute. Pre- 
‘sumably, therefore, the Civil Court must 
have thought that there was at any rate a 
. prima facie case or a case which required 
to be tried as regards the wall in dispute. 
. Under these circumstances can it' be 
‘fairly said to be ‘free from all reasonable 
‘doubt that the. accused here committed 
‘criminal trespass? .In my opinion it can- 
not be said here that they entered the house 
of the complainant in, order to‘ intimidate, 
insult or annoy, any person in ‘possession of 
‘such property within the meaning of 
.8&: 441 of the Indian Penal Code. In fact the 
‘complainant was out of the house at the 
‘time. The sole object of the accused was 
“to pull down the addition to the wall, and 
that ‘they in faet'did. Then was the entry 
with intént “to commit an offence” within 
‘gs. 441? -Now the only offence charged here 
is one of miséhief, and. to éstablish that 
“charge it is recessary under s. 425 to prove 
“that the accused acted “with intent to cause 
` oriknowing that he islikely to cause wrong- 
ful loss or damage to...any person.” Em: 
‘phasis ‘must be laid here on the word 
“wrongful. The definition of “ wrongful 
loss" will be found in s. 23.. It is "the 


‘loss by unlawful means of property to which . 


“the person:..is legally entitled.” So there 
‘the’ emphatic word is unlawful" . ' ` 
‘Now if this was in fact a joint wall, there 
‘igs authority at'any rate in England for 
holding that the accused were justified ‘in 
pulling down any improper addition to it. 


That will be found in Watson v. Gray (|), 


a decision of Mr. Justice Fry as he then 
was. ‘A part of the head-note runs; “HE 
one of the two tenants-in-common of such a 
wall excludes the other from the use of it by 
placing an obstruction on it, the only 
remedy of the excluded tenant is to refnove 
the obstruction.” e, . l 

Then if one turns to the wèll-known case 


_, (1) (1880) 14 Oh. D. 192; 49 L. J. Ch. 243; 42 L. 
T. 294; 28 W. R, 438; 44 J.P, 535. | 
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of. Lemmon v.. Webb (2), which was confirmed 
in appeal.in the House of Lords (2) it was 
there held that an owner of land was entitl- 
ed without notice to cut down the branches 
- of trees belonging to his netghbour which 
were over-hanging his land. In that case 
one ofthe main points was whether notice 
was necessary or not. But as in that case 
the owner had not trespassed on his neigh- 
bour's land, it was held that he was entitled 
-to eut down the overhanging branches. 
Thatis an instance of what is known as 
abating a nuisance. There is even some 
authority for saying that “without notice, 
..& nuisance may be abated on the land of 
another in cases of emergency, and in order 
to protect life or property. It has further 
_been held that abatement without notice 
"may be justified, although involving entry 
“on. the land of another, where he is the 
original wrongdoer bringing into existence 
. the nuisance, and, possibly, where the nuis- 
ance arises from a default in the perform- 
ance of some legal duty imposed upon the 
wrongdoer.” Irefer to Halsbury's Laws of 
England, Vol. XXI, page 548,s. 936. 
But lam not trying a civil suit, nor have 
I any intention of laying down any propo- 
sition of law as regards this particular wall. 
The Pleaders before us cited no authorities 
whatever to us during the course of the 
argument. And in any event, in the view 
I take, it is a matter for the Civil Court and 
not for the .Criminal Court to determine 
what-is the true legal position of this parti- 
cular wall. So Ionly give the above refe- 
.rences to authority for possible assistance 
tothe parties subsequently, 
. I also wish to make it perfectly clear that 
it must not be understood from my judg- 
ment that I think the aceused here were 
entitled to enter their neighbour's house in 
-order to do what they did. I think they 
thereby took a big legal risk and that their 
‘ill-advised action not unnaturally led to 
hostile proceedings ‘being taken against 
them, which comevery near the line as to 
whether or nota technical criminal offence 
has been ‘committed. As stated in Hals- 
"bury's Laws of England, Vol. XXI, s. 932 
.p. 547, the abatement of a nuisance “ig 
-not à remedy which. the law favours, and is 
not usually advisable." 


"But the question gtill remains whether it , 
| iselear that the accused were rightly con- 


'« (2) (1894) 3 Ch. l:confirmed on appeal (1895 
O. 1; 64 L J. Ch. 205; UR. 116; "E A T 617 56. 
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' vioted. of. mischief and” of house-trespass i in 
: ‘the present. case. In the view I take there 


“is at least a sufficient doubt.of their alleged . 


. criminality to justify us in setting aside 
: the conviction. and sentence that has bean 
,passéd upon them. ` 
' I would accordingly set aside the. convic- 
„tion and sentence and order the- E. i 
: paid, to ‘be refunded. . ; 


Fawcett, J.—1 concúr with my | learned 
Ee that thé accused were largely 


"d 


"themselves to blame for the prosecution in. 


“view of their having gone to their neigh- 
-bour’s premises.in order to, pull down the 
‘addition. to the wall in dispute, for they ` 
- thereby took the law into their own hands. 
“This was a decidedly’ dangerous course to ` 
-take. Thus Chandavarkar and Knight, JJ., 
in Emperor v. Gopalrao (8) held iNet though 
‘a person may be entitled to have. joint 
< possession, yet he commits criminal trespass 
"by entering on the land to recover posses- 
- gion forcibly. froma co-owner. The actual . 
- words used are (p. 287):. 
less a person | with a right‘is not justified in 
taking the law into. his own. hands and if lie 
“does he becomes liablefor criminal trespass.” 
But the circumstances of that-particuldr case. 
were -very different from the present ‘one: 
“for the accused had got people to--assist 
-him in bullying the complainant and his , 
‘workmen, and it was held: that his object 
was to acquire ‘possession of the land from 
the. complainant by insult ‘and annoyance. 
-If anything of that kind had’ occurred. in. 
-the' present. case, I should: certainly have 
“not been: disposed to interfere with the 
conviction: of the accused. . 


But in the present case it is in vee 
" favour that they did not enter the house at 


^a. time when the.complainant was there. As 


‘the Magistrate says, they. took advantage, of 
"his absence to go in. That is certainly à. 
“circumstance which tends to show that the 
“intention of the accused, was not io in- 
“timidate, insult or to annoy the. complainant 
'— an. intention which, if proved, would bring 
‘the case within the definition: of criminal 


“trespass in s. 441 of the. Indian, Penal : 


“Code. ' Thus.it has been held in Emperor 
„V. Jangi Singh (4) and Emperor, v. Bazid 
: (by that such absence of complainant showed 


.& non-criminal intent, which PH tlie | 


. (8) 10 Bom. L. R. 285; 7 Cr. LJ 309. ` 
V) oe A. Tak A. W. N. (190 903) 
EAS 208; A. W, N (1004). "235; 1. o: L. J. 
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“But neverbhe-- 


-* 
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. 


febr. " dii - 


entry being- "criminal trespass” under that 
section. / 

The learned Magistrate: has not paid 
sufficient ‘attention’ to the intention that - 
is required to be. proved before a man can ` 
‘be held guilty either of mischief or of. 
criminal trespass and has recordéd, no 
finding as to what .the. aecused’s intention . 
was. He apparently considers that the- 
mere.fact ofthe accused: entering the house 
of: the complainant and pulling down. the 


i ^c 


tnry 


charged. But the law requires “the. neees- 

sary. intention to, be proved, and: in the 
present. case I. do.not.'think that the 
circumstances show that the. accused. had 
‘the requisite intention to annoy, etc., or: to 

, commit an offence, I agree that the. circum- 
stances point to the. accused: acting under’ 
a bona fide claim of right in. pulling. down 
the addition to the wall, so that their action . 
is notcriminal under s. 425 of the Indian 
Penal Code, No.dotibt it has. been held in 
 Empéror v. Lakshman Regunath (6) that a 


knowledge. of the possibility. of annoyance :. 


resulting. from. as act of trespass is sufficient 
to bring “the case within the definition: of 
s. 441, In the judgment it is said (p. 562): 
“Although there. is. no. presumption that: a. 
person intends what is merely a possible 
result of. his action ‘or- a result . which 
' though. reasonably. certain is not known to 
him ‘tobe so, still it must be: presumed 
that when a man voluntarily: does. an.act, 
knowing at, the time that. in. the natural 


. course of events a. certain result. will follow, mM 


he- intends. to bring about that result." 
‘Butin. view ofthe absence of the. complain- 
ant, when the. act was. done, I do not 
think there was such practical; certainty of 
annoyance being’ caused as its .résuli asg.is 
sufficint to justify. an inference. of intent 
to annay:. I think, therefore, the conviction 
.of the accused: cannot be: legally. sustained, 
and I accordingly coucur -in the. order. pu 
posed: by my learned’ brother. 


Zi’ Ke, Conviction and: sentence set aside," 
6 26 B. 558; 4. Boh. L. E. 280. 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAL 2 191 oF ps 
* June 12, 1922 

Present: —Mr. J ustice ‘Campbell. 

AHMAD KHAN—PLAINTIFF=-APPELLANT 
a ., versus 
d AWAHAR SINGEL AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1008), s. I1—Pre- 
emption suits—Erroneous view of law—Res judicata. 
A decision in a pre-emption suit recognising the 


plaintif’s right.of pre-emption, is not "es judicata in. 


a subsequent suit by the same pre-cmptor to pre-empi 
another piecs.of land sold by the’ same vendor to a 
different vendee. 

Indrajv. Ravji Lal, 59 Ind. Cas. 605; 31 P. W.R. 
1921; 39 P. L. R. 1921, distinguished. : 


A decision based on a wrong. view of the law is nol . | : S 
. sent suit between Ahmad Khan and the 


ves judicata. 

Second appeal from a decree of the 
District Judge, Hoshiar pur, dated the 13th 
October 1921. 


Sheikh N, Muhammad. for the Appellant, . 


E Fakir Chand, for the Respondents. 
sUDGH EN 'T.— The question for deci- 


Sion in this second: appeal is whether Ahmad, 


Khan appellant has any right of pre-emption 
under s, 15° of the Punjab Pre-emption 
Act-in respect of 2 kanals of land sold on 
2nd March 1916 by Chiragh Din to Jowa- 


hir Singh and Jowala. There were ‘two 
pre-emption suits (1) .by Siraj Din and (2) 


by Ahmad Khan, the present appellant. 
The former was given a decree which was 
upheld in appeal. ` Ahmad Khan’ was de- 


clared by the Trial Court not to be entitled’ 


to pre-empt at all. He appealed, to the 
Distriet Judge who held that in view of 
ihe success of Siraj Din and his compliance 
with the terms of the decree in his favour 
it was unnecessary to decide Ahmad Khan’s 
claim to .be a pre-emptor next entitled 
after Siraj Din. For reasons given in Mr. 
Justice Harrison’s, order dated 20th July 
1921 the District Judge .was directed to 
decide Ahmad Khan's appeal on the merits 
and he has now done so upholding ‘the 
finding of the Trial Court and dismissing 
the appeal. Ahmad Khan has come back to 
this Court on second appeal. 

The learned District "Judge. bas found 
that Ahmad Khan, has failed to prove that 
he is'an agnatic relation of the vendor 
Chiragh Din. Admittedly his sole claim 
is in this capacity under s. 15 (6) thirdly. 
The only point'for decision is whether 
the learned District J udge was carrect 
in holding that a previous judgment 
by his predecessor Mr. Martineau was 
not of. binding effect in . determining the 
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question. of Ahs.ad Khan's status as à 
If the. previous judgment 


was final within the meaning ofs. ll, C. 
P-O: “Ahmad Khan mast Sue ece. 


"Otherwise' there.can be no interference on 


second appeal with the learned District 


. Judge’s decree, for he has considered ihe 


judgment i in question as a piece of evidence 
and has rejected it (not without reason) as 


, wrong. 


Another point has been raised, but hali- 
heartedly, about an alleged admission by 
Siraj Din, the other would—be pre-emptor 
in à previous suit, but Counsel for ihe 
appellant has been unable to show me how 
this is admissible in evidence in the pro- 


vendees. 

Mr. Martineau's udema was delivered 
in appeal in a suit for pre-emption of other 
land in thesame village sold by the same 
vendor Chiragh .Din to a different vendec. 
The finding was nob specific that Ahmad 
Khan was a person entitled, but for the 
sale to inherit the land sold, ‘but was that 
Ahmad Khan and Chiragh Din were of 
the same got, and were both proprietors of 
the neighbouring village of Hariana, that 
although the Hariana pedigree-table show- 
ed no connection between them, the pro- 
prietors had stated at settlement that the 
village had been founded by their ancestor 
‘Hari Chand, that this statement was 
sufficient to raise a presumption that both 
were descended from a common ancestor, 
and, therefore, that Ahmad Khan being 
an agnate of the vendor had a right of 


pre-emptionin spite of the remoteness of the 


relationship. 

It is argued that this isa final decision 
that Ahmad Khan has a statutory right to 
pre-empt the present land sold by Chiragh 


Din because the  vendee-respondents are 


claiming under Chiragh Din from whom 
they have derived their title as owners by 
sale. In support of this contention the 
appellant’s learned Counsel has quoted 
Indvaj v. Ravji Lal (1) which dealt with 
the following situation. ln a previous suit 


“the plaintiffs had sued successfully to con- 


test à gift made to an alleged adopted son 
by à widow in the capacity of heirs of the 
widow's deceased husband, both donee and 
donor being joined as defendants. 

The widow. subsequently made a second 
gift to a brother o% the former donee and 


Jp 9 Ind. Cas. 808; 34 P. W.R. 192139 P, L.R. 
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the plaintiffs duod again. The second 


.- donee contested their claim to be heirs of 
` the deceased husband. Itwas admitted on 


his behalf that, if the widow was bound 
by the former decision, he too was bound, 
since -he detived his title from her, . and 
the Judges held tliat the widow was so’ 


bound. The facts of the present case are ` 


different. In resisting the appellant's suit 
to pre-empt, the vendeé-respondents do 


.- not altogether claim under the vendor. 


"The appellant does not challenge their 
right to own and. possess the land in suit. 
- He says in effect "Chiragh Din had a good 
. titleand we do not dispute that he had a 
: right to transfer it to’ you and did trans- 
fer it; but there is a Statute which requires 
| you to re-transfer it to-me.” Secondly,I 
do not think that on the one hand Ahmad 
Khan and Chiragh Din pro forma defend- 
ants in the first case and on the other 
Ahmad Khan and ihe present vendees in- 
this suit, both suits being ‘pre-emption 
-suits, can be said to be parties: litigating 
under the same title. ThirdlyI consider 
that Mr. Martineau's decision is based on 
- a wrong view of law; and it is conceded for 
the appellant that if this be so there is no 
res judicata. The error, in my opinion, 
was tohold that a person descended from a 
"remote ancestor of the vendor of altogether 
unknown degree is a pérson entitled 
to inherit the vendor's property on his 
death. 

‘For these reasons the appeal must fail and 
it is dismissed with costs. 


NB. UNDE dismi ssed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1758 or 1922. 
April 28, 1924. 

Present :—Mr. Justice Daniels. 
QADIR BAKHSH AND OoTHERS— 
DEFENDANTS~-A PPELLANTS 
= versus 
ABDUL HAQ—PLAINTIFF—RES?POX DENT. 


Custom-—Non-groprietor, whether can sell -house— 


Qassabs of tillage Garhi, Tahsil Amrcha,- District 
Moradabad. 


Qassats do not om ally Cescribe themselves as 


Sheikhs in the U. [p. 259, col. 1. 
In the village iE Garhi in tke AXmroha Taksil of 
the Meiecaked Juctri@,- Qascals, nct^ bcink. prc- 


ywieclors in. (he, villege, buta; sols, bare; ro ijebt to 


^ drensfcr their Pentes erd fke sites Écrecf 


— QADIR. BAKHSH 7. ABDUL HAQ. 


[84 T. C.-1924] 
Second appeal -from a . decree of the : 
District Judge, Moradabad, dated the 28th. 


‘of October 1922. 


Messrs. -Hameed Ullah and M. U. S. Jang, 
for the Appellants.. 
Mr. . K. N. Malaviya, for the Respond- 
ent. ; 
JUDGMENT,—The short point, and 
the šole point, raised in this. appeal is’ 
whether Qassabs (butchers), not being pro- 
prietors in the village but ryots, have a 
right of transfer in their houses and -the | 
sites thereof in the village of Garhi in © 
the Amroha. Tahsil of the "Moradabad Dis- 
trict, in which the property in suit is 
situated. "The second and third defend- 
ants who are Qassabs sold their house 


-with the site on which it stands to an- 


other butcher the first defendant. The 
zemindar has sued for a declaration that 
the sale is invalid “and for the póssession 
of the site by removal of the construc- 
tions. The learned Munsif dismissed the 
suit but the learned District Judge has 
decreed it. - 

The custom is recorded in the wajib- 
ul-arz of the village, which both parties. 
accept but as to the interpretation of which 
they differ. The wajib-ul-arz.recognises a 
transferable right ‘in their houses "and the 


.Sites in seven "classes of persons and no 


others. 'lhese seven classes are Tambolis, 
Brahmans, Banias, Sheikhs, -Saiyids, Mug- 
hals and Pathans. The first three of these 
are Hindus, and -the -remaining four 
Muhammadans, The view taken “by the 
Trial Court was that the four classes of 
Muhammadans specified were merely illus- 
trative and not exhaustive, and that the 
custom applied .to all Muhammadans whe- 
ther belonging to the classes specified or 
not, This view is obviously - untenable. 
The view pressed’ before -the- District 
Judge and in this, Court has been. that 
all Mubammadans who are not either 
Saivids, Páthans,or Mughals are included 
under the general description " Sheikh ". 
and that therefore, all Muhammadans -are 
included under the four classes- given. To 
this contention the. learned Judge gives. 
substantially thiee answers... He says: 
Firsily, that if it had been - intended to 


includé all. Muhammadans it would have 


been perfectly easy to say £0 ; 
? ecccnidly, that though it is true that all 
Muhen madens hoare rotFairid&;Pathans 


.cr Mugkals when they lise in the world 
claim: to be ‘heikks;- cn-- the - ciker hand 


+ 
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there are many. Muhammadans in India . 
‘Muhammadan ‘style such as Sheish or 


who do not call Sheikhs, themselves Saiyids, 
Pathans or Mughals, but other names such 
as Julahas, Nurbafs, Qassabs, ete. ; 

thirdly, that the view that low class 
Muhammadans ‘and Muhammadan converts 


were intended to be excluded is support-' 


-ed by the ‘fact that only some classes of 
Hindus have been given a right of aliena- 
' dion. 

In my opinion the view taken by the 
‘learned Judge is correct. It is perhaps 
an overstatement to say that all Muhamma- 


dans of other than the four primary classes ' 


-laim to be Sheikhs when they rise in the 
world, but it is certainly true that they 
very commonly do so. This is mentioned 


by Crooke in his Tribes and Castes of the ` 
N. W. P., Volume IV, p. 315; but on the. 


other hand a distinction between Qassabs 
and Sheikhs is recognised even in the very 
. passage on. which the appellants relv. 
Mr. Crocke quotes à common proverb, ap- 
plicable to a man who has gone up in 
the world, which runs.— 

“The first year I was a butcher (Qassab), 
the next a Sheikh; 
rise, I shall be a Saiyid. ý 

It is a matter of common knowledge 
that  Qassabs do not’ usually describe 
themselves as Sheikhs, and they are not 
classified as-such at the Census. Table 
XIII of the U. P. Census Report for 1921 
gives a ‘classification of the population ac- 
cording to caste, tribe, race or nationality. 
In ‘this table. (part IL pp. 224,225) Qassabs 
-are shown separately from either Pathans 
Saiyids: or Sheikhs. They are likewise 
classified”, separately in the correspond- 
ing: table’ in the Census of India Re- 
` port (Vol. I, at p. 163). . They are also sepa- 
rately treated by Mr. Crooke, Vol. IV, 
pp. 190, 191. . The same conclusion is sup- 
ported by a references to the Ofeial Gazct- 
teer of the Morad&bàd Distriet. It is in- 
teresting to note, “thas according to the 
Gazetteer, p.77, conversion from Hinduism 
has taken place i in this District to a larger 
extent than in any other Districts in the 
Provinge as will appear from the follow- 
ing extract :— 

e Probably in no other District has con- 


-version from Hinduism occurred to such’ 


àn extent. Proselytism is still in some 
degree an active force, judging by. 
number of Nau-Muslims, of whom: no fewer 
‘than 12,070 were. recorded, irrespective of 
the many who either retained their old 
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caste, name or else sarah a recognised 


Pathan." 

` Succeeding paragraphs are devoted to 
the Sheikhs, Pathans, Saiyids and Mugh- 
als and to certain very nunferous classes 
not. included under either of these four 
heads such as Julahas and Barhais. After 
these have been dealt with there follows 


~ a paragraph on page 80 dealing with "other 
..castes " 


and among these are enumera'ed 
the Qassabs or butehers with a popula- 
tion of 8,914. These authorities and the 
language ofthe wajib-ul-arz lead alike to 
the conclusion -that Qassabs are treate:t 
asa separate class and that they are not 
intended to be included under the «>:- 
cription “Sheikh.” This is the oily 
question which has been argued and my 
finding on it is against theappellants. 

I accordingly dismiss the appeal with 
costs including in this Court fees on ihe 
higher scale. 


Z. K. Appeal Gam d. 
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LAHORE HIGH COURT. 
FULL BENCH. 
CrvinL Revision PETITION No. 844 or 1921, 
Feburary 25, 1924. 
Present:—Sir Shadi Lal, Kt., Chief ` 
; Justice, Mr. Justice LeRossignol, 
Mr. Justice Brondway, Mr. Justice Abdul 
Raoof and Mr. Justice Martineau. 
Tue Firm LAL CHAND-MANGAL SEN-— 
DEFENDANTS—PETITIONERS 
VETSUS 
Tus Firm BEHARI LAL-MEHR CHAND 
. ~~PLAINTIFFS—=RESPONDENTS. 

Civil Procedure Code (Act V of 1008) s. 115— 
Revision-—Interlocutory order—High Court's power of 
interference. 

An interlocutory order, from whieh no appeal lies, 
cannot be revised by the High Court under s. 115 


of the C. P. C. 
Pandit Rama Kant v. Pandit Rajdeo, 6) P. R. 1397, 


overruled. 
Makhanlal Parshotam Das v. Chunni Lal Birj Lal, 
47 Ind. Cas. 610; 16 A. L. J. 777; 41 A. 42 ang 


TIT; 
Bhargawa & Co. v. Jagannath Bhagwan Das, 5E 
Ind. Cas. 331; 41 A. 602; 17 A. L. J. 


713; 1 U. P. 
L. R. (A) 120, referred to. 

Petition. under s. 44, Act IJ of 1914, 
Punjab Courts Act, for revision of au 
order of the Munsif First Class, Batala, 
Distriz Guzdaspur, dated the Jad August 
1221 


- 
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-Mr Sagar Chand and Lala Amar. Nath 


tU Chena, for the Petitioners. Ga Y 
© “Lala Mehr Chand Mahajan; for the Re- ` 


spondents. 
|. e JUDGMENT. 
, Sbadi Lal, C. J.—The question of law 
submitted to the Full Bench is- whether: 
an interlocutory order, from which no ap- 
peal lies, can be revised by the High Court 
. under s. 44 of the Punjab Courts Act, which 
. corresponds to s. 115 of the C. P. ©. The 
- Section, so far as is material to the issue 
‘before us, is in the following terms:—' .- 
"Ihe High Court may call forthe recor 
of any case which has ‘been. decided by: 
-any Court subordinate to such High Court 
and in which no appeal. lies thereto,...... 


F 
ee ee anga CC er 


lt is inconvertible that the revisional 
jurisdieüon of the High Court cannot be 
invoked unless a ease has been decided 
by a subordinate Court; and the point 
which requires determination is whether an 
interlocutory order can constitute a “ease” 
within the meaning of the section. The 
judgments of the High Courts in India, 
which have been cited at the Bar, reveal a 
great divergence of judicial opinion, and 
_ there can be little doubt that the decisions of 
the Judges in several cases were influenced 
by their desire to avoid the possibility of 
grave injustice which might result from 
placing a strict interpretation upon the: 
word “case” as'used by the- Legislature. 
Neither the C. P. C. nor the General 
Clauses Act defines the expression “case” 
and there is no other Statute which can- 
throw any light upon the subject. “Ib, is 
beyond. question that “case” is not synony- 
mous with “suit.” While every suit isa 
case, it cannot be said that every case. is 
a suit. The word "case" is a more. cumpre- 
hensive expression and includes not only a 
suit -Dut other proceedings. which cannot be 
described ‘as suit, e.g. proceedings under 
the Guardians and Wards Act, Probate and 
Administration Act, Succession Certificate 
Act, Provincial Insolvency Act, Religious 
Endowments Act, etc. But can a branch of 
asuit be regarded as a case within the 
meaning of the section ? I would answer the 
question in the nagative. The scheme of the. 
Code shows that, while certain orders to 
which importance was attached by the Legis- 
.lature are made awpealable (these orders 
afe enumerated in s. 104 and Q. XLIII, 
T. l of the Code), other orders not included 
in that list can be interfered with by a 


* 


* 
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Superior Court only.on' an appeal from a. 
decree. provided that they affect the deci-. 
sion of the case, vide s. 105, C. P. C. It 
seems to me that the Legislature did not 
contemplate that an order made by a: 
Court before -the final judgment, from 
which no appeal is allowed, should be- 
contested on an application for revision, 
and that the trial of the suit should be 
delayed pending the disposal ofthat ap- 
plieation. E . 2 
It is not difficult to cite instances in. 
which grave injustice might result from - 
an incorrect’ decision of a subordinate. 
Court unless the mistake is rectified ‘at’ 
once by a Superior Court; and no such 
rectification is possible if the order in . 
question does not belong to the category 
of appealable orders and is also exeluded 
Court 
in the exercise of its revisional jurisdic- 
tion. I recognize that some cases of hard- 
ship are bound to arise and that it would 
be desirable to provide a remedy for cor- 
recting, errors which may otherwise cause 
an irreparable ‘injury. But, hardships, 
however grave, shonld not influence our 
interpretation of the Statute; and we must , 
leave it to the Legislature to amend the 
section or to the High Court to add to the 
list of the orders enumerated in O. XLII, 


r.l, such other orders'as may be considered - 


to be sufficiently important to form the | 


subject of an appeal before the final judg- - 
ment. eoo : DES 


“The learned. Vakils on both sides havé 
invited ‘our attention to numerous decisions 
in. support of.their respective contentions, 


.but.it will serve no useful purpose. to 


recite them here. .It is common. ground 
that the judicial authorities. are by no means 
agreed as‘to the meaning. of thé’ word 
"ease" and that the various High Courts. 
have:-expressed divergent. views as to the’ 
scope of their revisional jurisdiction. There 
is, however, a judgment by a Full Bench 
of :the Punjab» Chief Court, reported as 
Pandit Ram. Kant v. Pandit Ragdeo (1), to 
which I must make a brief reference. 
That judgment is certainly an authority: 
for the proposition that the word ‘“case’:.. 
does not - necessarily, “in -every instance, 
mean the whole. case, but may mean a. 
particular branch of a ease, for which -an- 
independent remedy .or a different. proce-- 
dure .is provided in-the Code, and may 


(1) 60 P. R, 1897, 


- 
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include an interlocutory . order." I have 
however, sought in vain for any reason 
‘in support of the view that:a-““‘case” may 
mean a particular branch of a case, except 
‘that .the contrary .view would . sometimes 
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lead to injustice and that "that interpre-. 


tation should be accepted which is most 
consonant to reason- and' justice and most 
subservient to .the purposes for which the 
section was framed.” With all the due 


' deference to the learned Judges I am un- 


able to concur in their interpretation of 
the section. - A beneficial construction may 
no doubt be adopted when the language 
is capable of- more than one meaning, but 
I am not prepared to concede that’ the 
word used by the Legislature can reason- 
ably bear the meaning assigned to it by 
‘the learned Judges. 
any clear and definite line can be drawn 
to separate a branch of a suit, which may 
be‘regarded as a ease" from an. other 
. branch which is not a "ease" within the 
meaning of the section. ` l 
. I have given the matter my careful con- 
sideration and reached the conclusion that 
the High Court has no jurisdiction to enter- 
tain an application for the revision of an in- 
terlocutory order. | ^. " . 
LeRossignol,J.—The question sub- 
mitted to this Bench may be narrowed 
down to the. question whether the word 
“case” in s. 44 of the Punjab Courts Act 
“and s. 115 of the C. P. C. may be inter- 
. preted tó mean “branch of a case.” ; 
= My answerss unhesitatingly in the nega- 
tiver- 


« The: scheme. of the Code is to provide : 


‘an appeal from : decrees and from certain 
Specified orders, and to allow revision in 
decided cases, which may-not be challeng- 
ed by appeal It is not a part of the 
‘scheme to allow the revision of non-ap- 
pealable orders passed in an ;undecided 
"case. TN i 
-Had any other course been adopted, the 
dJamentable delay now witnessed in the dis- 
-posal of-suits and cases would be still more 
“pronounced, -~ AG l 
It has been urged at the Bar- that hard- 
‘ship will -result in ‘some cases if irregular 
-and erroneous orders are not set right with- 
-oub. delay, but the reply- is that human 


-ingenuity can devise hardly any law wich: 


«will not operate harshly at times. 


. 


“to me, that in most of the cases cited for 
‘the petitioner the Judges have interferred 


Nor do I think that - 


- 
Li 
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ih oblivion of this maxim; certain it is 
that they have given no logical justification 


- of their intervention. 
^— De raris non curat lex and my own cx- 


perience leads: me to the contlusion thas 
‘far more hardship would result and has 
resulted from the interference of superior 
Courts during the pendency of a suit than 


‘would have been caused had the superior 


Court. stayed its hand till the suit bad 
been finally decided. 

My conclusion then is that the interfer- 
ence of a superior Court by way of revision 
in an’ undecided case is not justified by 
the Code and is generally inexpedient. 

‘Broadway, J.—Section 44 of the 
Punjab Courts Act, which corresponds to 
s. 115 ofthe C. P.C. gives this High Court 
certain revisional powers. 

- The question referred to this Bench is 
whether these revisional powers are wida 
enough to allow this Court to interfere in. 
‘interlocutory orders passed by subordinate 
Courts. This question was never argued 
at any length before me till now and 
hitherto I have felt bound by the Full Beneh. 
decision of this: Court reported as Pundit 
Rama Kant v, Pandit: Ragdeo (1) but have 
held that though this Court had the power 
to interfere in such interlocutory orders i¢ 
would exércise that power only in every 
exceptional cases where'a refusal to inter- 
fere might occasion irreparable harm. 
After a careful consideration of the argu- 
‘ments, and the. authorities. cited, at the 
Bar,l have no hesitation in agreeing to 
answer the question in the negative. 

Etaoof,J.—I am entirely of the same 
opinion as the learned Chief Justice. The 


answer to the question referred to the Fall 


-Bench depends upon the determination of 
-the question whether the expression "any 
case which had been decided" ean be so 
interpreted as to include the decision of a 
part ofa case. '' 

In the case of Makhan Lal Parshotam Das 
v. Chunnt Lal Birj Lal (2) a similar question. 
under s. 25 of the Small Cause Court Act 
arose for decision before me sitting alone 
as a Judge. ofthe. Allahabad High Court, 


- and I held that the decision of & ease did 
-not.include the decision -of an issue or 


part ofa case. Inthe case of Bhargawa & 
Co, v. Jagan Nath Bhagwan Das (3) Rafique 


and Walsh, JJ., took the opposite view. In 
: ' “Hard cases make bad law” and it appears . 


[^ 47 Ind. Cas. 610; 16 A. L. J. 777; 41 A. 42. 
3) 51 Ind. Cas. 331; 41-A. 602; 17 A. L.-J. 718; 
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consequence of a difference of opinion upon 
the point the question was referred to a 
f'ul Bench gf five Judges—Budhu Lal 
v.Mewa Ram (4) The majority of the 
Judges constituting : the Full ' Bench, 
namely, Piggott, Ryves and, Gokul Prasad, 
JJ., agreed with my construction of, 
gs. 115 of the OC. P. C. Mr. Justice 
Piggott, after referring to the various pro- 
visions of the Code - bearing upon the 
question under consideration, delivered an 
exhaustive and well considered judgment, 
and eame to the conclusion that "the word 
‘case’ is a more comprehensive expression 
than .‘suit? and includes suits as well. as 
certain other proceedings, : e.g., those under. 
the Guardians and Wards Act or under the 
Provincial Insolvency Act. Where the 
‘ease’ in which the revisional jurisdiction 
ofthe High Court is invoked happens to 
be also a ‘suit’, then. this suit is itself the 
‘case’ referred . to in s. 115 which requires 
to be decided before the record can be 
-ealled for; the record of a suit, therefore, 
should not be called for under s. 115 until 
thesuit has been decided. The fact that 
the Munsif elected io deal with the pre- 
liminary issue in a particular way and 
drew up a formal order did not make his 
finding on that issue a ‘case decided’ within 
. the meaning of s. 115.” Ryves and Gokul 
Prasad, JJ., agreed. | 
- The learned Chief Justice has expressed 
his opinion in almost similar terms. The 
construction put by the learned . Chief 
Justice’ upon the expression “case deeided" 
is the only possible construction.. I also 
answer in the negative the question referred 
to the Full-Bench for decision. `° ` 

Martineau, J.—Íagree that the ques- 
: tioa referred to this Bench'müst be answer- 
ed in the negative. 

Answered in the negative. 


Z. K. 
(4) 63 Ind. Cas. 15; 43 A. 584; 19 A. L. J. 098. 
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ALLAHABAD HIGH COURT. 
Suconp CIVIL APPEAL No. 1677 or 1922. 
| April 22, 1924. 
Present :-—Mr. Justice Dalal, 
SHEO KUMAR PANDEY--PLAINTIFF 


.--APPELLANT | : 
versus . 
... BABU NANDAN DUBE-—DEFENDANT— 
. RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. T, v. 9, 
O. XXXIV,” 1—Mortffage suit—Non-joinder of neces- 


SHEO KUMAR PANDEY T. 


kad 


"e 


BABU NANDAN DUBE. . [84 T.C. 1924] ' 


sary party, effect of —Procedure—Mortgage, usufructu«- 
ary-—Sale, power of—Difficulty in obtaining possession. 

A usufructuary mortgage empowered the mortgagee 
to bring the mortgaged property to sale if "kuchh 
fatur wage howe” in obtaining possession. The pro- . 
perty was owned by several co-sharers and the mort-- 
gagee had difficulty in obtaining possession. He- 
thereupon brought a suit for sale: < 

Held, that the mortgage deed empowered the mort-- 
gagee to sell the mortgaged property not only in case 
of dispossession, but also if he had difficulty in: 
obtaining possession, and that he was, therefore, . 
entitled to a decree. : 

Rule 1 of O. XXXIV of the C, P. O. does not. 
state what is to happen if necessary parties are no& 
joined in a mortgage suit. The rule is subject’ to. 
the provisions of the Code, one of which is contained, 
in O. I, r. 9. -'The non-joinder of a necessary party, 
therefore, does not render the ‘suit liable to dismissal. 
The Court should, in sueh a case, deal with the 
matter, in controversy so far as regards the righta. 
and interests of the parties actually before it. < 


Second appeal against the decree of the 
Subordinate -- Judge, -Jaunpur, dated the 
20th May 1922. See 
Mr. H. Mushtaq Ahmad, for the Appel- 

ant. z s 

Mr, Harnandan Prasad, for the Respond- 
ent: | 

JUDGMENT.—Plaintiff now appeals 
here to obtain a decree for sale. He holds. 
a. usufructuary mortgage in his favour 
‘executed by the defendant Babu Nandan. 
The First Court refused to givehim a decree 
on the ground that the property belonged’ 
to three brothers. Babu Nandan, Janardan 
‘and Ram Bharose and the two latter were 
not party defendants to the suit.. Its 
opinion appears to be that under O. XXXIV; 
r. 1, if necessary parties are not brought on 
the record a suit for sale must fail. The. 
lower Appellate Court paid no heed to this 
argument and held that the suit ‘for sale 
‘failed because: the plaintiff acquired thaf | 
remedy only in ease of dispossession. The 
argument of the lower, Appellate Court is 
certainly untenable. The words of the 
document, are “kychh fatur wage hoive™, 
in obtaining possession. They do not con- 
“vey the idea that the mortgagee must first 
-take possession and only on his disposses- 
sion he was entitled to sue for sale. He 


- would be equally entitled in. ease there 


-was difficulty in obtaining possession and 
the lower Appellate Court itself has admit- 
ted that there would be difficulty because 


‘the land was owned by several co-sharers. 


The learned Counsel for the respondent 
relied upon the argument of the First Court 
that the suit was liable to dismissal under 
O/ XXXIV, r. 1, That rule. however does 
not state what is to happen if necessary 
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parties aré.not joined and.it is made sub- | 
ject to the próvisions of the Code. A. 


previous provision of the Code- 1s contained 
in O.I,r.9 that "no suit shall be defeated 
by. reason of the misjoinder or non-joinder 
of the parties, and the Court may in every 
suit deal with the matter in controversy so 
far as regards the rights and interests of 
the parties actually before it." ni 

The lower Courts were, therefore, at 
liberty to order the sale of the defendant's 
interest in the land.in suit. 

à The prayer for possession was not pressed 
eré. 

Inthe result I decree the plaintiff's suit 
for sale. A decree in the usual form shall 
be prepared and six months’ time shall be 
granted from to-day’s date for deposit of 
money due in the First Court.. Interest at 
bond. rate shall run up to that date and 
subsequently simple interest at 6 per cent. 
per annum. On nori-deposit -of the, money 
ihe défendant's rightin the mortgaged pro- 
perty shall be sold. "The plaintiff appellant 
Bhall receive his costs throughout. 

Z. K. ` . Appeal allowed. 
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- OUDH JUDICIAL COMMIS- 
"n SIONER'S COURT. ; 
SECOND CIVIL ÁPPEAL No. 123 or 1928. 
; May 14, 1924. l 
Present :—Mr. Pullan, A. J. C. 
LALTU-—DEFENDANT—À PPELLANT 
zB versus 

BAJRANGI LAL AND ANOTHER— 
PLAINTIFEFS AND BHAGWANDIN. AND 
ANOTHER——DEFENDENTS-— RESPONDENTS. 


2 


Civil Procedure: Code (Act V of' 1908), s. 11, O. II, ` 


v. 2—Suit by transferee of mortga3g2 to recover share 
of decretal amount paid into Court—Subsequent suit 
to recover share of subsequenbpayment, whether barred 
'—Res judicata. ín Lm 

A transferee from a mortgagee,decree-holder- brought 
a suit to récover :& payment made into Court on 
account of the decree: He proved that he had pur- 
chased.the share of his transferor in the mortgage, 
and the suit: was - decreed. 
being made towards thé decree, he brought another 
suit to recover his share of the payment. 
was contested by the heir of his transferor : 
. Held, (1) that the suit was not barred by the pro- 
vision of O.JI, r. 2 of the C. P. C., inasmuch a8,. at 
the time when the previous suit was fled it was not 


open to the plaintiff to sue fora share of a future pay- - 


ment which might or might not be made; ,  . 
(2) that the' decision in the previous suit operated 
as res judicata. in favour of thé plaintiff and that he 


. Court on account of a decree. 


On a further payment. 
The suit^ 
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was'entitled to recover his share of the money paid 
into Oourt for the sams reasons for which his pre- 
vions suit was deereed. - 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Gonda, dated the 
22nd December 1922, in Civil Appeal No. 85 
of 1922, preferred against the decree of 
the Probationary Munsif, Gonda, dated the 
26th November 1922. 

Mr. Salig am, for the Appellant. 
Mr.-A. P. Sen, for Respondent No. 1. 


JUDGMENT.—The plaintifis in this 
suit sought for a declaration that they were 
entitled to à sum of Rs. 450 deposited in 
The decree 
was passed in the year 1914 on the basis of 
a mortgage of the year 1905 for Rs,. 900 and 
a further charge of Hs. 99 of the year 1906, 
The original mortgagees were Bhaggan, 
now represented by his son, Laltu, and 
Das one of the present plaintiffs. The 
other plaintiff -Bajrangi Lal brought a suit 
in respect of & former payment of Rs. 450 
on account of this mortgage decree in 
which he proved that he had purchased 
the share of Bhaggan in the mortgage. The 
Court finding in his favour on this point 
declared him to be. entitled to half of the 


-sum of Rs. 450 which had been deposited 


and gave him a decree for that amount, 
The present suit has been filed in respect 
of a further payment of. Rs. 450 and has 
been contested by Laltu, the son of Bhaggan 
on various grounds. The Court of first 
instance held that the’ principle of ves 
judicata would apply in this case in favour 
of the plaintiff, were it not for the fact, 
that the suit was barred under O. II, r. 2 
of the C. P. C. On this ground alone 
the Court ‘of first instance dismissed 
the suit. The Court of first appeal revers- 
ed this finding and upholding all the other 
findings decreed -the suit. Order II, r 2, 
runs as follows :— 

.""(1) Every suit shall include the whole of 
the claim which the plaintiff is entitled to 
make in respect of the càuse of action....... 

(2 Where a plaintiff omits to sue in 
respect of, or intentionally relinquishes, any 
portion of his claim, he shall not afterwards 
sue in respect of the portion so omitted or 
relinquished.” ; 

In his first suit the nlaintiff sued for his 
share of the money already deposited to 
which he was entitleel, and he put forward 
the ground on which he was entitled to that 
share, namely, thathe had purchased the 
whole rights of Bhaggan in the mortgage 
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.This appears to me to have been the 
^ whóle claim open to the plaintiff at that 
time.: He cguld not sue for a share of 
future payments which might or might not 
be made. He did not; therefore, omit to sue 
for orrelinquish any portion ofhis claim. 
The present suit is a claim .based.on the 


_ same grounds for a. share of a different sum - 


‘of money: The previous decision operates 
- as res judicata in the plaintiff's favour, for 


if he was entitled to the half share of the. 


first payment of Rs. 450 he is for the same 
reasons entitled to a half share of the 
second payment. But his suit is not barred 
by:O. H, r. 2 because he-could not have 
sued in the first case for the sum which is 


the subject-matter of the present suit. In: 


my opinion the lower Appellate Court was 
right in allowing the appeal and I dismiss 
` the appeal with costs. l . 

Z. K. ~ 7 — Appeal.di&missed. 
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ALLAHABAD HIGH COURT. .- 


.SEgcoND Civit AppEALs Nos. 908 AND 929 
; or 1922... 
l April 16, 1924. 
. Present :—Mr. Justice Neave. 
GAURI SHANKAR— PLAINTIFF 
l -——APPELLANT 
rs versus mons 
. MITHAI—DzE£sENDANT—RHRESPONDENT. - 
Easements Act (V of 1882), ss. 59, 60 (b)—License 
—Revocation-— Kacheha house, whether permanent 
structure. . ; j 
.. Section 59 of the Masaments Act means:that when 
the grantor of a‘license transfers the property, the 


transferee has no higher rights than those of his 


transferor: [p. 285; col. 1.] 


Rash Pehari Lal v. Abhoy kamar 26 nd Cad: 


13 A. L. J. 1; 37 A. 91, followed. ; 
Where a licensee has erected buildings of a per- 
" manent character on tbe land, the license cannot -be 
revokéd. <A kachcha thatched house used for pur- 
poses of residence may be a work of a permanent 
character so as to render a license irrevocable. [p. 
264, col. i E y . 
. Nasir-wl-zaman Khan v. Azim-ullah, 28 A. 741; 3 
‘A. L. J. 765; A. W. N. (1906) 216, followed. > 
. ,Seeond appeal from ‘a decree of the 


. District Judge, Cawnpore, dated -the 27th 

March 1922.. ` : | Wi l 

Messrs. K. Verma and A. Sanyal, for the 
e. A us * 


Appellant. 
" Mr. N. Upadhia, for the Resportdent. 


JUDGMENT.—Theseare two plaintiff's 
‘appeals arising out of ‘suits for.arrears of 


rent and recoverye pf possession of certain | 


8 


GAURI SHANKAR V. MITHAT. 
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. license- set up 


z 
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houses. The plaintiff-appellant is the same’ 
in -both and the cases have been argued 
together. Both will be governed by .this 
order, Me 4 Rr 
The plaintiff-appellant is the owner of 


. the compound in: which the two houses 


in Suit are- situated.. His case was that 
the defendants were tenants from year-to 
year and liable :to':ejectment.. He, also .. 
alleged that.they -had not paid their renf, . 


and sued for arrears, The defence was ` 
‘that the defendants were licensees whe ^ 


had obtained a license from the predecessor- 


:in-interest of the appellant under which 


they had built.the houses and- were eni ` 
titled to continue in possession of-them. 
The First Court allowed the plaintifis’ claim 
and ordered the defendants to beejected. 
The lower Appellate Court, however, accept- 
ed the defendants" plea and held that it 
was proved that the land was leased to 
the defendants for building purposes though 


'no written lease was executed. -The learn- 


ed Judge relied on a ruling in Jahooree 


_ Lall Sahoo v. H. Dear (1) in, which it was 


held that where land is given to a léssee 
for.the purpose of building a house to live 


in without any term being fixed for his 


tenancy, the tenure of the house and land ` 
cannot be.taken away: from the lessee's heir 
or his assignees so long as he continues to 
pay the rent assessed on it. "A 
In appeal it is contended that the learn- : 
ed Judge was not: justified.in finding that `, 
the land had been leased when the defend- 
ant pleaded that it had been given to 


him under a license, that,in any case the | - 


plaintiff was not “bound by.the .license 
unders. 59 of Act V of 1882 as he is the trans- 
feree of. the person whois said originally | 
to have, granted -the license, and that the: 

license may in ‘any case be revoked under ' 


S. 60 (b) Act V of 1882 as the work 


erected by the licepsee is not^of a per-. 
manent character, but only va . kachcha. 


' thatched house, -, 


It does not appear that in using the word 
lease the learned’ District Judge really - 
meant to refer to something distinct from the 
by: therespondents. It has 
been held by this Court in Nasir-ul-zaman. 


- Khan v. Azim-ullah’ (9) that a kachcha 


thatched house may be a work of a per- 
manent character and this appears to be - 
true of the house referred to in the pre- 
sent case. It has evidently been- used as 
(2) 23 W-R.399. © 7. E 4 
(2) 28 A. 741; 3 A. L. J. 765; A. W. N. (1906) 216. 
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a residence, for .a*good many years-,and 
there is no evidence tó indicate that itis 
. ‘only a temporary structure. It was held 

by this Courtin Rash Behari Lal v. Akhoy 
Kumar (3) thats. 59 of thé Easements Act 

means that when the grantor of a license 
transfers the property, the transferee has 
no higher rights than those of his .trans- 

feror. The ‘buildings in suit being of a 
-permanent.charactér.the appellant is not 
,entitled-to.revoke the license granted. The 

appeals fail and are dismissed with „costs 
luang -costs -in this Court on.the higher 
scale. "EM. 

, A further quetion has arisen in this case, 

The appellant asks.for permission.to with- 
* draw his appeal with leave.to file a fresh 
suit.. The original respondent Mithai is 
` dead. So far as the appellant has been 
able to discover, his only heir is his sister, 

Musammat Mitania. She,.however, is not 
living in the house which is occupied by one 

Allah Rakhu. Both this man and Musammat 

Mitania have been impleaded in place of 

Mithai. It is contended that. Allah Rakhu 

isa mere trespasser, who has not shown that 
"he has any right to possession of the house 

in suit, and has no “locus . standi in the 
case.. The appellant desires to ,make en- 
quiries and find out whether there are 
any other heirs of Mithai and exactly by 
"what title Allah Rakhu claims. to remain 
in possession. This is no sufficient. reson 
for granting leave to withdraw: and bring 
. & fresh suit. It appears that.Musammat 
Mitana who is prima facié the heir of Mithai 
has at least acquiesced in Alla Rakhu's 
occupation of the house, and their respective 
rights .inter.se do not . affect the present 
appeal.. The application is rejected. — 
Z, K. l ` Application rejected. 
(3) 26 Ind. Cas: 445; 13 A. È. J. 1; 37 A. 91. 
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MADRAS HIGH COURT. 
APPEAL.AGAINST Orpir No. 315 or 1923. 
i < AND ^ : 

Civin Reviston:Perrrion No. 741 oF 1923. 

m April 2,. 1924. d^ 
Present:—Mr. Justice Krishnan and . 
EV S .Mr, Justice Odgers. 
SREENIVASA CHARIAR—Perryoner 
| "o APPELLANT | l 


. Foa ee pe dun 
*, .APPAVOO REDDY AND OOTHERS— ¢ 
f "^ "+ . RESPONDENTS. m px 
Civil Procedure-Code (Act V of 1908), ss. 17, 68, 


- 
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SREENIVASA CHARIAR v. APPAVOO REDDY. 
Q. XXI , *. óS—Attachment of -same property by 


“a 
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different Courts—Sale by inferior Court, validity ta 
. -~uluetion-purchaser, whether representative of judg- 
ment-debtor—A pplication to stay sale in execution of 
decree in superior Court, maintainability of-—Objec- 
tion under O, XXI, v. 58, nature ofe 
'' Where two Courts have attached the same pro- 
:perty.in execution of money-decrees in each Court, 
S. 03 of C. P. C. applies. ‘Though ordinarily, 
under el. (1) of the section, the Court which should 
realise or receive such property and determine any 
claim or objection to the attachment is the Court of 
‘the higher grade, a sale in execution of its decree hy 
‘the Court of lower grade is validated by the pro- 
visions of-cl. (2) of s. 63 and a good title passes to 
‘the purchaser. [p. 266, col. 1.] 
Such.an.asuetion-purchaser is a representative of 


: Lgs judgment-debtor within the meaning of s. 47, 


. C, and if the Court of superior grade pro~ 
ceeds to sell the property thus purchased by him, 
‘he is entitled to apply to that Court to stop the 
sale of the property. on the ground that the title to 
it has passed to him under a prior sale by another, 
- though inferior, Court. [p. 266, col. 2.] 
- Veyindramuthu Pillat v. Maya Nadan, 54 Ind. 
Cas. 209; 43 M. 107; (1919) M. W. N. 881; 26 M. L. 
T. 391; 38 M. L. J. 32 (F. BJ), relied on. 
Mahadeo Lal v. Dinkar Prasad, 9 Ind. Cas. 194; 


. 15 C. W., N. 542, dissented from. 


"Rule 58 of O. XXI of the C. P. C. is applicable 
only when the objection taken is that the property 
- attached is-not liable to attachment. [p. 266, col. 1.] 
| Appeal against and petition under s. 115 
of Act V of 1908 to revise an order of the 
Court of the Subordinate Judge, Coimba- 
tore, dated the 10th March 1923, in E. A. No. 


` 257 of 1922, in E. P. R. No. 77 of 1922, in 


O. S. No. 108 of 1919. 

Mr. T. M. Krishnaswami Tyer, for the 
Appellant. 

Messrs. S. S. Ramachandra Iyer and 
V. Ganapati Tyer, for the Respondent. 


. SUDGMENT.—In this case a some- 
what novel point arises for decision. There 
was a decree in the District Munsifs Court 

 against.one Bale Reddy and another. The 
property in question here was attached in 
execution of the decree. -The property had 


' ^ also been already attached by an order of 


attachment before judgment by the Sub- 
ordinate Judge of Coimbatore. The Subor- 
‘dinate Judge has passed a decree in his 
Suit and the attachment before judgment 
took effect as an attachment after decree. 
The property was sold by the District 
Munsif in execution of the decree in his 
Court, and has been purchased bv the 
appellant before us. Subsequently the 
decree-holder in the Subordinate Judge’s 
Court applied to the Subordinate Judge to 
have the property*sold in execution of his, 
decree. ‘Thereupon the appellant here put 
“Ina petition to the Subordinate Judge ask- 
ing that the property should’ not be sold 
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in execution of his Court decree, asit was Superior Court even if later in time pre- 
no longer the property of tliejudgment- vailed and passed the title to. the pro- 
debtor, the title. to the property having ‘perty, the sale by the inferior Court being” . 
passed to him by his purchase in the execu- invalidated, vide Mutthukaruppan Chetti v. 
- tion of the Munsif’s Court decree. The Mutturamalingha Chetti (2). That view 
Subordinate Judge rejected this applica-_ was somewhat modified by this High Court. 
tion as being an incompetent application in Kunhayan v. Hhukutti (3), where it was : 
altogether. The appeal is against that. held that thé prior'sale by the inferior 
order, The. Subordinate Judge rightly Court would passtitle to the property if 


= 


remarks that the application cannot be it had'no notice of the proceedings - before: 

2d. the superior Court but if the inferior Court 
had notice of the proceedings. of the 
superior Court and still proceeded to sell, 
that sale would be vitiated. - The Allaha- 
bad High Court seems to have taken a- 


treated as an application under O. XXI, r. 
38, C. P, C., for that rule is applicable only 
when the objection taken is that the pro- 
perty attached is not liable to attachment. 


r 


in this casé, at the time the Subordinate 


Judge attached the property, it was 
still the property of the judgment- 
debtor and. no objection could, have been 
raised to the attachment when it was 
put on the property The Subordinate 
Judge then proceeds tosay in his order 
that the present application is not one con- 
templated .by any provision of the. C. P. 
C. and he dismissed it on that ground. We 
are unable to agree with him. Hé has 
quoted the ruling in Mahadeo Lal v. Dinkar 
Prasad (1, as an authority for his position. 
In that case one of the decrees in execution 
wasa mortgage-decree which did not re- 
quire any attachment to be put on the pro- 
perty. Here we have a case where two 
Courts have attached the same property in 
execution of money-decrees in each Court. 
This is a case which-falls under s. 63 of the 
C. P. CO. Ordinarily under cl, (i) the Court 
which should have realised or received 
such property and determined any claim 
thereto or any objection to the' attachment 
thereof was the Ccurt of the highest grade, 
1.'€., the Subordinate Judge's Court. But 
for some reason not clear on the record, it 
was thé"Munsifthat caused the sale of the 
property and not the Subordinate Judge. 
Clause 2 which has been newly introduced 
in s. 63 says "Nothing in this section shall 
be deemed to invalidate any proceeding 
taken by a Court executing one of such 
decrees.” It would follow from this clause 
that the sale by the Munsif in execution 
of his decree was-not invalidated by the 
- fact that the property was under attachment 
by the Subordinate Judge.. The section 
clearly validates such sales. There wasa 
considerable difference pf opinion at one 
` time as to the result of two Courts attaching 
a property arid each selling it itself. Jt was 
first held in Madras that tlie sale of the 
(1) 9 Ind. Cas. 194; 15 C. W. N. 542, 


ʻa 


-may be, 


different view altogether, namely, that the. 
sale by the First Court prevailed whatever- 
the grade of the Court that made the sale 
The introduction ofcl, 2 ins. 63 — 
of the C, P. C. seems to be intended for: 

the purpose of setting this dispute at rest. 
It elearly lays down that. anything done: 


-by the -Court executing the decree shall 


not be deemed to be invalidated because of 
the existence of the attachment.of the pro- 
perty by the Superior Court, irrespective of 
any question.of notice. "That being so we 
must hold in this case that the sale by the- ` 
Munsif passed title to the appellant. 
Then the question is whether the appel- 
lant can adopt any procedure under the- 
C. P. C. to bring to the notice of the- 
Subordinate Judge the fact that the title 
to the property had already passed to him 
and stop the sale of it in execution of the 
Subordinate Judge's decree. The Subordi- 
nate Judgesays that there is no such provi- 
sion in the Code; but we think the matter is- 
one which ean. be brought within the terms 
of s. 47 ofthe Civ. P. C. The purchaser is 
certainly a representative of the judgment- 
debtor, even though he is a Court-auction- 
purchaser, See Veyindramuthu Pillai v.. 
Maya Nadan (4). The appellant was, there- 
fore, a representative of the judgment- 
debtor in the suit before the Subordinate- 
Judge and as such gepresentative he was 
entitled under s. 47 toapply to the Subor- 
dinate Judge to stop the sale of the pro- 
perty, on thé ground that the title to it had 
passed to him. That is certainly a matter- 
relating to execution. "The words of s. AT 
being quite wide enough to include such 


(9) 7M. 47; 7 Ind. Jur. 645; 2 Ind. Des. (N. s. 
618, | 
(3)22 M. 295; 9 M. L. J. l; 8 Ind. Dec. (N. s.) 
10 id . * 


(4) 54 Ind. Cas, 209; 43 M. 107; (1919) M. W. N- 
881; 26 M. L. T. 321; 38 M. L. J. 32 Œ. B) | 
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[84 I. O. 1924] >. BATINTAH GOENKA BAHADUR V. NANDA KUMAR SINGH. 
Subordinate J udge should 


a contention, the 
have entertained this application. The con- 
trary view was no doubt taken in Mahadeo 
Lal v.:Dinkar Prasad (1), but with all respect 


we are unable to follow the reasoning in . 


4 


p.-944*, where the learned J udges say; . "We 
are unable, to hold that the presènt respond- - 
ents-petitioners can be said to be the repre- 
sentatives of the judgment-debtors for the 
purposes -of that section, namely s.- 47. 


title based on -their purchase." That. is 


not the view that has prevailed in .Madras.: 


as the decision of the Full Bench.réferred | 
to above shows, We are unable, therefore, 
to follow the ruling in Mahadeo Lal.v. 
Dinkar. Prasad.(1).on that point. . The: 
question then is what is to be done in this 
case? If there are any allegations of fraud 
in obtaining -the decree in execution of 
. which the appellant purchased the property . 
or any other-ground which would vitiate 

the decree itself, it would.no doubt be à 
ground for-enquiry. The. order of the 

Subordinate -Judge refusing to entertain . 
the petitioner's application must be. set 

aside and the case is remand to him fora 

fresh disposal-according to law in the right: 
of observations we have made above. The. 


respondent will pay the costs of this appeal ` 


to the appellant. The costs in. the lower 


Court will be disposed of by that Court. - 


The civil revision petitionis dismissed but 
without costs. . 


- 


V. N, Y. Case remanded; 
oak, _ Petition dismissed. 


* Page of 15 €; W. N.—[Ed.] 
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: . PRIVY COUNCIL.: 

. APPEAL FROM, THE Patna Hres Counr, 

: ^" February ‘12, 1923. l 
Present;—Viscount Finlay, Lord Dunedin, 
"Lord Atkinson, Sir John Edge and 

. Mr. Ameer Ali. - 

BAIJNATH GOENKA BAHADUR, 

SINCE. DECEASED NOW REPRESENTED BY 

KEDAR NATH GOENKA-—APPELLANT 

uh versus 

NANDA KUMAR SINGH AND OTHERS 

—HRESPONDENTS, 

Execution of decree—Decree for mesne profits from 
date of decree till possession—A ppeal, dismissal of, by 
High Court and Privy Council—Mesne profits, assess- 

, ment of—Civil Procedure Code (Aet V of 1908), 0. XX, 
v, 12— Decree", meaning of. . . 


~ 


` 


They are in fact, setting up an antagonistic - 
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' Where:an appeal against a decree is dismissed 
suecessively by the High Courtand the Privy Council, 
the decree to be executed is the decree of the Privy 


‘Council in final appeal, which in such a case is a 


decres affirming that of the Trial Court. 

Therefore, where a decree award$ mesne profits 
from the date of.the decree tillthe date of delivery of 
possession of property in suit, and an appeal against 
the decree is dismissed successively by the High 
Court and the Privy Council, mesne profits are 
awardable from the date of the Trial- Court's decree, 
and not from the.date of the dismissal of the appeal 
by the Privy Council. an ie : 

In such a case for the: purpóse of interpreting 
O. KA, r. 12, ©. P. O., the word "decree" must bo 
T to mean the Privy Council decree. [p. 268, 
eol Lj - E ! 

Appeal from the judgment of the Patna 
High. Court (Mr. . Justice Chapman and 


' Mr. Justice Jwala Prasad) in Appeal from 


Order N ». 163 of 1916, dated July 20th, 1917, 
varying that of the Subordinate Judge, 
Monghyr, .dated the 13th March 1916. 


FACTS appear from the following 
judgment :—  : 

“The-plaintifis in this ease obtained 2 
decree by a Subordinate Judge for delivery 
of possession of certain property and for 
mesne profits from the date of the decree: 
to the date of recovery of possession. 
This decree is dated the 28th Novem- 
ber 1905. There was an appeal to the 
Calcutta High Court which was dis- 
missed on the 14th .of May 1907 and an 
appeal therefrom .to the Privy Council 
which was.dismissed on the 7th March 
1918. The plaintiffs obtained delivery of 
possession, some on the 29th May 1914 and 
others. on thé 14th of January 1916. They 
applied to the Subordinate Judge for the 
assessment of mesne profits from the 28th 
November-1905 till possession was deliver- 
ed. On the objection of the judgment- 
debtors the Subordinate Judge has awarded 
mesne profits merely for the period of 
about 14 months from the 7th of March 
1913 to the 29th of May 1914. The decree- 
holders now appealto this Court. 

Now it is well.settled that the decree 
which is executed in such a.case is the 
decree of the Privy Council in final appeal. 
We have, therefore, to ascertain what that 
decree was. It was a decree dismissing an 
appeal from a decree of the High Court of 
Calcutta which was itself à decree dismiss- 
ing an appeal from a decree passed by 
the Subordinate Judge. The Privy Coun- 
cil decree was, therefore, a decree affirming 
the decree of the Subordinate Judge. In 
order to ascertain what the Privy Council 
decree was we have to.enquire what the 
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“decree ‘of the Subordinate J udge was.. 
That, decree is quité elear'andit is to the 
„effect that from the date of the decree; 
namely, the 28th November 1905 up^to ` 
the date of “delivery of «possession the 
plaintiffs- are- to get mesne ‘profits. The : 
Privy. Council decree, therefore; isa "decree 
- dated tlie : 7th: of March.1913 directing. that 
"Ahe:plàintiffs-are to “get mesne profits. ; from. ; 
-the 28th November 1905-up to the -date-of . 
-delivery.of: possession. "We have ‘been ‘re- - 
ferred to O.: XX, r. 12 of the First - Sch. - 
sto ‘the-C. P. C. and to thé authorities under . 
"which we are compelled ` to. enquire . 
whether that rüle has been complied ‘with _ 
‘whatever the decree may. purport to say. 
What does that-rule say? It says “that 
Tiesne profits may be awarded from -the 
institution of the suit up to the expiration ' 
of three years fromthe date of the decree.” 
Now the Privy Council have. decided in. 
“thé case of Bhup Indar Bahadur Singh” v. 
Bijat Bahadur Singh (1) that forthe pur- 
pose of interpreting O. XX, x. 12 the word 
“decree” for the purposes ofa case such as ` 
. thé present must -be faken to mean, the. 
‘Privy Council decree. We have, therefore, 
to- enquire whether an, order - directing 
miesne profits from the 28 th Noveniber.1905 : 
up to, the .date of delivery of . possession- is 
in. contravention ‘of the: rule under which 
"mesné profits could. only: be: awarded ‘in 


this case from the date. ofthe. institution : 


ofthe suit -till three years, after the date 
“of the. Privy Council decree. The- 28th 
November was after thé institution of the 


suit and three years had -not expired from . 


“the date of tlie Privy Council decree when 
possession .was -delivered. The -result is' 
that this appeal is ‘allowed ; and. the order . 
‘of the Subordinate Judge is set aside. 
‘direct, therefore, that the mesne profits be 

4 calculated from the 28th of November 1908 - 
up to the -dates .when possession was de-. 
‘livered. -- This will not only be just, it will | 
also be'in accordance with O. XX, r. 12. 

: We are informed that certain of the ap- 

'pellants have not yet paid the deficit Court- 


fee which was required. for the purposes 


^Of' this appeal; namely, the petitioners 
-Raghuraj Singh, Jaduraj Singh and Sukh-. 
raj Singh. These petitioners .are’-given 
time to file the deficit Court-fée till Wed-. 
nesday next the .25th instant. On théiy . 
failure to pay this .Court-fee the appeal 
:S0-far as they are. -concerned will.bé dis- 
4 ' (1) 23 A. 159; 27 Y. A. . 209; 5 0; W:N. 52: 10. M. 
B.S, .990; 2 Bom. L. R. 978; 7 Sar. P. C. J. “788, 


BAIJNATH GORNEA: BAHADUR v. WANDA KUMAR SINGH, 
- missed: 


“We. 


ed with éosts. ' _ 


l [8£1. C. 199 24] 
‘In the scent at their” paying the . 
Court-fee their appeal will be ' decreed. ` 
‘The other appellants are entitled to their- 
costs according to rule. There ^was' an. 
obj ection that no appeal lay. We' held that -` 
an appealdid lie having regard to tlie 
: detision’ of their Lordships of the Privy. - 
* Council in Bhup Indar Bahadur- oR “Ve 
, Bijái ‘Bahadur Singh (D. — -- 
An application “has. been ads dor the” 
| Tefund of ‘the’ Court-fees‘paid. The refund ` 


_is Glaimed under s. 13 of the Court Fees .' 


Act “which requires an “Appellate Court ` 
to granta refund certificate-where a suit is. 
remanded under O. XLI, r. 23,0f- the ©, 
P.O, Order XLI, . r. 23 however applies 
only where the Original Court has disposed : 
of the'suit on a preliniinàry point. In the. 
present -case the suit has not been disposed - 
of by the' First Court. It is&-case of an : 
appeal. against -a preliminary decree. AC a 
. certificate for. refund cannot be given “by 
‘the Court-under s; 13-1 in such a case. ' 


- 





‘Chapman, J.—(August 8, 1917).. Since E 


the passing of the above order the three. 
-appellants who had” not: paid the deficit ` 
Court-fees have applied for. leave’ to aménd 
the valuation: in- their plaints. and : to pay ^ 
the -Court-fees assessable .on' aie lower. = 
valuation, ` This-may be done. . . 
Jwala Prasad, JI eütirelya agreed. 
Messrs.‘ A. M. Dunne, K. 1G. and WE. B; : 
Raikes, for the Appellant: - Betas ee ae 
Mr. Hyam for - the Respondents. Y 


JUDGMENT. . 5 ans P 
-Viscount Winlay.-—In. -their .Lord-. 
ships’ opinion this. case-is governed by thé . 
judgment in the case‘of Raja Bhup Indar 
‘Bahadur Singh v. Bijat Bahadur Singh (1). 

Their Lordships will humbly advise His `. 
Majesty that the appeal. Should .bé dismiss- * 


N.H. Appeal diem tied 

Solicitors dor ER Appellant. =—Meśsis. | 
Watkins & Hunter.. 

Solicitors for thee Respondents. Messrs, 
Barrow, Rogers & N eile, - 
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ALLAHABAD HIGH COURT. 
^ SxEconp QIVIL APPEAL No. 1374 or 1922. 
May 29, 1924. . 

.. Present.—Mx. Justice Daniels and 

AS. Mr. Justice Neave. —— 
SHEO. RATAN SINGH, MINOR, THROUGH- 

' Musammat SUMITRA-—PLAINTIFF— 

. APPELLANT 
versus 


KARAN SINGH AND OTHERS — 
, DEFENDANTS—-- RESPONDENTS. 

Contribution—Tort feasors——Mesne profits, decree 
jor, satisfied by one of several judgment-debtors— 
Suit for contribution, whether lies. 

The proposition of English Law that no suit for 
contribution lies between joint tort feascrs applies 
to India, if atall, only where it must be presumed 
that the person in default knew that he was com- 
mitting an unlawful act or the act is one of an 
obviously illegal character. It is obviously equitable, 
iu the case ofa decree for mesne profits against par- 
lies who were in joint possession, that a person who 
had to satisfy the entire decree should be able to 


recover his share from-his.co-defendants, uriless there. 


has been Something in his conduct to deprive him of 
his right. [p. 269, col. 2; p. 270; col. 1.] 

Merryweather v. Nixan, (1799) 8 T. R. 186; 101 E. R. 
1337; 16 R. R. 810; Sm. L. C. 9th Ed., Vol. 11, 569; 12th 
Ed., Vol. I, p. 413, explained. 

Nihal Singh v.Collector of Bulandshahr, 33 Ind. 
Cas. 165, 38 A. 237; 14 A. L. J. 275, Bhagwan Dasv. 
Rajpal Singh, 63 lud. Cas. 276; 24 O. C. 148, and 
Palmer v. Wick, (1804) A. ©. 318; 6 R. 915; 71 L.T. 
163, referred to. ore Pos 

Shakul Kameed Alim Sahib v. Syed Ibrahim Sahib, 
. 25 M. 373, Hari Saran Maitva Jotindra Mohan, 5 C. 

AW. N. 393, Kishna Ram v. Rukmini Sewak Singh, 9 A. 


-SHEORATAN SINGH V. KARAN SINGH. 


Li 


. Narain Singh. 
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for mutation from the Revenue Court. The 
representatives of the other two branches 
filed a suit for possession and mesne profits 
and were successful. The plaintiff paid the 
entire decretal amountin 1918. Hence the 
present suit. T 

“The property was originally held hy 
Musammat Sartaj Kuar under a partition 
deed of 7th January 1902. Under this deed 
the representatives of Daryao Singh's 
branch were given an equal share in the 
family property with the branches of 
Daryao Singh's brothers Girwar Singh and 
Subsequently on the death 
of a collateral named Moti Singh litigation 
arose and Girwar Singh and Narain Singh 
denied the right of Daryao Singh's branch 
to any share on the ground that Davao 
Singh was dead when the inheritence 
opened. The case went in appeal to the 
High, Court where a compromise was 
arrived at. By this compromise certain 
property was granted to Daryao Sinsh's 
sons but the deed of 7th January 1902 was 


declared to be cancelled. Musammat Sartaj 


221; A. W. N. (1887) 31; 5 Ind. Dec. (x. s.) 581 and. 


Suput Singh v. Imrit Tewari, 5 O. 720; 6 C. L. R. 62; 2 
Ind. Dec. (x. s.) 1086, relied on. ; 
. The mere fact that a decree for mesne profits 
implies that the possession of the defendant was 
unlawful is not sufficient in itself to do away with the 
right to contribution. [p. 270, col. 2.] 

Second appeal from the decree of th 
District Judge, Budaun, dated ‘the 8th 
of August 1929. 

St. C. Thompson, for the Appellant. 

Mr. B. E^ O'Conor; for the Respondents. 


JUDGMENT.—This was a suit for 
contribution in respect of a decree for 
mesne profits and ' eosts -passed jointly 
against the parties in the, year 1919.. A 
pedigree is given in tlre judgment of.the 
Court below. The parties are a son.and 
grandsons of Daryao Singh; one of three 
brothers. The property in respect of which 
the decree for mesne ‘profits was passed was 
that of.a predeceased brother Puran Singh 
whose widow Musammat Sartaj Kuar held 


possession of it till 1912 when she died?’ 
The present parties claiméd ‘one-third share. 


Kuar was no party to this litigation and 
the compromise, therefore, did not affect her 
share. 

It has been generally recognised that the 
doctrine of Merryweather v. Nixan (1), that 
no suit for contribution lies between tort 
feasors does not apply in its full extent to 
India. A doubt has been expressed in some 
cases whether it applies at all, but the point 
has never been decided nor is it necessary 
to decide, it in this case. Nihal Singh v. 
The Collector of Bulandshahr (2) and 
Bhagwan Das v. Rajpal Singh (3) are ceses 
in point, There is a long course of author- 
ity both of this Court and of other Courts 


- for the proposition that if it does apply it 


applies only where it must be presumed 


. that the party in default knew that he was 


in the property on her.death as collaterals’ 


£nd.obtained possession and got an order ^5 


1 


committingan unlawful act or the act is 
one of an obviously illegal character. This 
was laid down by the Madras High Court in 
Shakul Kameed Alim Sahib v. Syed Ibrahim 
Sahib (4) by the Calcutta High Court in 
Hari Saran Maitra v, Jotindra Mohan (5) 
and by this Court in Kishna kam v. 
Rukmini Sewak Singh (6). Even where the 


(1) (1799) 8 T. R. 1867 101 E. R. 1337; 16 R. R. 810; 
Sm. L. C. 9th Ed. Vol. IT 569; 12th Ed. Vol. I, 413. 

(2) 33-Ind. Cas. 165; 38 A; 237; 14 A. L. J. 275. 
. (3) 63. Ind. Cas. 276; 24 O. C. 148. 

(4) 26 M. 373. e 

(5) 5.0" W.N. 393- ' 
- (6)9:A. 221; A. W. N. (1887) 31; 5 Ind. Dee, (x. s.) 
81. - " a - 


` tortious act, namely, the wrongful. cutting 
“of trees, a suit for contribution was allowed 


- 9 
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decree : was one for damages fora directly 


under this rule in Suput Singh v. Imrit 
Tewari (T) We have, therefore, only to see 
whether there is anything inthe circum- 
stances to deprivethe plaintif of his right 


to contribution. ‘If the case has. to "he: i 


decided on grounds of justice, equity and 
good conscience itis obviously equitable, 
in the case -of a decree for mesne profits 
against parties whọ were in joint posses- 


. gion, that a person. who had to satisfy the 


entire dècree should be able to recover his 
share from his co-defendants, unless there 
has been something in his conduct to 
deprive him of his right. 
justice, equity :and' good conscience is in 
general, no doubt considered to be identical 
with the-rule of English Law, but there are 
-exceptions, and there is the high authority 
-of Lord Herschell in Palmer v. Wick (8) 


for the view thatthe rule in Merryweather ` 


v. Nixan (1) is not founded on any principle 
of justice, equity, or-even public policy 
which would justify its extension to the 
jurisprudence of other . countries. 


. Watson, concurring, said that the merits of 


and Lord 


"entitled to a third 


the rule were not such as to commend itto - 


universal accéptation, and Lord Halsbury 
Shand concurred in these 


opinions. , 


The two facts reed on by the lower 


Court as destroying the plaintiff's cause of 


action are that after the partition deed of . 
' 1902 a judgment had been passed holding 


that the parties to this suit were not 
share.in the property, 
and secondly, that the High Court: compro- 
mise declared the partition deed of 1902 to 
be cancelled. It is, however, important to 


. notice that Musammat Sartaj Kuar's share 
' under the partition deed was not affected 
` by, the compromise, and - the parties might, : 
therefore, very well be under the impression : 
that the compromise held good in respect 


ofit.and that they "were entitled to claim 
their share init. Itis even stated in the 
judgment of the lower Appellate Court, on 


' what evidence we do not know, that the 
l mutation which the present, par ties obtai ned 
in respect of Musammat Sartaj Kuar's share 


was apparently given on the, strength of 


the partition deed Pot 7th January. 1902, that .. 
is on a ground’ of yght.and “not, „on the. 
ground. of. mere possession, 


(7) 5 C. 720: 6 C. L: ‘BR: 62;-2-Ind. Dec. ne s) 1068, 
(© (1804) A. C. 318; 6 B. 945; 71 L. T. 1 


SYED HOOSEIN V. S..R. M, M. C, T. CHETTIAR FIRM; 


the case in favour. of the plaintiff is still -— 
further strengthened. The mere fact that .- 


The rule of 


Lord 


If ‘that is so . tr 
making final a conl iG of rire : 


+ - 
s 
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a decree for mêsne profitsimplles that. the 
possession of the parties was unlawful is 
not sufficient in itself to do away - “with the 
right to contribution. In our opinion -the 
suit. should have been decreed and we 
accor "dingly allow the appeal, sét aside the 
decrees of both the Courts below and. decree 
the suit for the amount claimed- in the 
plaint against the first two defendants only. 
The appellant wil get his costs in all. 
Courts against the first two defendants. 
The other defendants are the representatives 
of Girwar Singh and Narain Singh and are . 
in no way liable to the plaintiff's claim. 
So far as the deerees of the Courts below 
award costs in favour of the defendants 
Nos, 3 and 4, the decrees will stand good.’ 
Z, K. Appeal allowed. 


- - RANGOON HIGH COURT. 
MISCELLANEOUS IVIL APPEAL No. 69 
oF 1923. 

May 12, 1924: 
Present :—Mr. Justice. Duckworth ud ; 
Mr. Justice Godfrey. 


. K. O. M. SYED HOOSE [N— DEFENDANT — 


APPELLANT ~ 
versus 


S. R. M. M. C. T. CHRTTIAR FIRM— 
PLAINTIFF— RESPONDENT, 

- Civil Procedure. Code (Act V of 1908) s. 104, 
0. AXXXVIII—Simultaneous arrest and attachment 
before judgment, legality of-- Appeal. | 

„The power of the Court to issue simultaneously 
execution for arrest and attashment is entirely dis- 
erctionary under the C. P. G.. and it has th» same 
power in matters beforc judgment, limited, however, 
by the provisions of O. XXXVIII of the 'Q. P. C. 


ip. 271, col. 1. 
An appeal lies from an order of arrést and atiach- 


ment before judgment. [ibid.|- 

Miscellaneous appeal from an order ET the 
District Court, Mandalay, passed in Civil 
Suit No. 160 of 1923. 

. Mr. N. Mukerjee, for the Apa | 

Mr. Lutter for Mr. Aiyangar, for the Rə- 
spondent. 
oğ UDGMEN T.—These appeals have 
been filed separately by three of the defen- 
dune in Suit No. 160 of the District Court 


ment before judgment on certain goods 


84 I. C. 1994]. : 
(then in the defendant's possession) and. A, 


conditional order of arrest before judgment: 


directed against the two defendant-appel- 
lant in Civil Miscellaneous Appeals Nos. 69 
and .71l of 1925, which he bad previously 
issued. ' 

The defendant a EA jn Civil Mis- 
cellaneous Appeal No. 70--of 1923 is only 
interested in the order of attachment ; but 
all three appeals have heen argued together 


and. will be so -dealt with. The attach-- 


ment has been duly ‘cffected, but the 
warrants of arrest have -been returned un- 
-executed. 


The case is still pending and has only 


‘reached the stage of the settlement of the: 


issues. The sale of the attached goods, 
which has been directed has heen stayed 
pending the disposal of these appeals. 

There can, we think, be noreal doubt 
. that an appeal does lie both from the 
-erder of arrest and from that of attach- 
.ment. It is true that an order of arrest 
is not one of the  appealable orders 
enumerated in O. XLIII, r. 1 of the Schedule 
to the C. P. C, but the right is given 
specifically by s. 104, O. P. C., and being 
a statutory right conferred by the body 
of the Code is not a matter of procedure 
and would not be taken away by rules 
contained in, the Schedule. Moreover, its 
. omission from O? XLII does not neces- 
sarily mean that it does not exist in fact 
its inclusion would he | superfluous—the 
-order not being exhaustive in its terms. 


The contentions put forward on-behalf of 
the appellant are in effect as follows :— 

- It. is. first, contended. that there are no 
grounds either. for arrest of attachment 
before judgment. It is then contended 
. that an attachment cannot issue as the 
suit is à. mortgage.. suit and the pro- 
perty attached ‘is mortgaged property. It 
is next contended that arrest and attach- 
ment cannot issues simultaneously £ = and 
finally-that the suit is, not a bona fide one 
and; therefore, attachnfent should not issue. 

It is clear that. (he power of the Court 
to issue simultaneously execution for arrest 
and attachment. is entirely discretionary. 
under the. Code, [see O. XXI, r. 91; Gl’ 
P. Cœ and Chena Pemaji vw. Chelabhai ~ 
Narandas (1)] and we have no. doubtethat it - 
has the same .power in mutters before 
judgment ‘limited, hawever, by the provi- 
-sions of QO. XXXVII ‘of, ‘the Schedule. 


(1 7B. 201: 4 Ind, Deo. (x. s) 203. 2 


2 


. SYED HOOSEIN v. 8, E M, M. C.T. CHETTIAR FIRM, 


"The eontention that attachment cannot 
‘issue because the‘ suit is a mortgage suit 


"Aithout any substance whatever. 


‘stances, be 
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and the property mortgaged property, pro- 


“ceeds upon an entire misapprehension as 


to thé nature of the suit and is in fact 
It ap- 
pears that in 1920 the defendants, who 
had been carrying on business under the 
name of Kavannah Ona Mohideen and 
Sons, were indebted to Haji Oomer Khatab 
Mohamed Esa and Co, in the sum of 
Rs. 83,000, and in order to pay off that 
debt, borrowed this sum from the plain- 
tiff Chetty in terms of a registered bond 
of the Ist October.1920. By that bond 
the money so borrowed was re-payable by 
certain -instalments with interest and in 
the event of default in payment of any 
one instalment the whole amount o! the 
balance unpaid was to become immedi- 
ately due and payable and the plaintiff 
Chetty. was to be at liberty to sell the 
goods mentioned in the Schedule to the 
bond in part satisfaction of his claim the 
defendants having by their bond created a 
charge on such goods for the payment of 
their debt 

The plaintiffs case is that the defend- 
ants have made default in paying the 
instalments and he now sues for a money- 
deeree against the defendants for the balance 
still payable and asks fora declaration of 
Gharge (lien he callsit) on the goods and 
for their sale. 

This is not a mortgage suit but even 
if it were, we are far from saying that 
mortgaged property would inno circum- 
liable to attachment [see 
Jogemaya Dassi v, Baidyanath Pramanick 
(2) That question, however, does not 
arise. 

It is then said that itis apparent from 
the plaint and the bond and a statement 
of account filed by the plaintiff Chetty 
firm that the suit is not a bona fide one, 
because it seems .that the defendants, en- 


dorsed the cheque for the Rs. 83,000 given 
-then by the plaintiff Chetty to their credi- 


tors, H. O. K. Mohamed Esa and Co., and 
the "plaintiff Chetty has been paying such 
instalments to Mohamed Esa and Co. fi 
does not necessarily follow from this that 
there. is anything not bona fide in the 
‘Chetty’s action. “Without going into the 
‘merits of the case which we are not pre, 
pared tb do at the present stage, it is im- 
‘possible to say what arran gement Mohamed 
(2) 90 Ind. Car. 921; 46 C. 245. 


. ga ‘and Co. may: Tare made with the” 


- Chetty.or that the Chetty has not a perfect- 


ly g good and simple explanation. 

ES remains ‘then, to consider whether no 
sufficient gr@unds existed for the- issue of. 
the orders coniplained of as alleged. : It. 


` can hardly be seriously contended that . 


no grounds existed ‘upon the affidavits. 
filed for the issue of the conditional orders., 
-From ‘these affidavits there can be no sort. 
of doubt that the defendants were remov- 
ing large quantities of goods from their. 
Shop and also selling large quantities -at- 
less than cost. price, very considerably 
reducing their stock. In order to show 


- cause against the attachment and tlie order 


. for the arrest, which latter they have so far 
- managed to evade , the defendants have filed. 
numerous affidav its, largely argumentative- 
in character,.the effect of which; “apart. 
from the charges made by many of the. 
. deponents . against - the Chetty of suborna-- 
- tion. of "witnesses, ete, - and. against‘ the. 
Police of: improperly rendéring assistance. 
to the Court process-servers, would seem: to 
‘show that there-had been considerable sales: 
of damaged and. soiled goods only. at re~. 


duced prices, but -that-in ‘other: respects Sales - 


»weré normal: The Judge of the -District- 
Court was not satisfied. with these affidavits, 
and. found that the defendants had “failed. 
to. show and accordingly maintained. the. 
order of attachment- and- arrest, in.viéw. 
of the admitted. facts that -the defendants. 
have at no time personally appeared in 
Court to ‘show cause, but- on the contrary. 


have’ been successfully evading arrests,.that- - 


they ‘are quite unable to furnish securtiy for’ 
the amount of the claim against them,. or 
even for the amount of. " the difference 
between the value of the goods attached 
and the amount of the claim, that. they 

have considerably reduced their stock. and 
- do not suggest that they are replenishing M 

and finally, that they are in default in pay- P 
ment of the instalments provided for by 
their bond and that the goods attached are 


-not nearly sufficient: in value to.cover the 


plaintiff Chetty's claim. We think there is 
every reason for the plaintiff Olhetty's ap- 
prehenison and see no sufficient reason: for 
differing from-the District Court's finding. 
or for interfering with the orders passed. 
The three appeals are. according gly. dis-- 
missed with .costs. - &dyocate's costs "1o" be 
Six gold Amohawrs-fox. the three ċasess ` 
N. H. A "Appeals dismissed, ; 


HARAKHPAN v. JAGDEO MISSIR; 


- nate: Judge, 
. tember. 1921, reversing that of the Munsif, 


qi I, C: T 


PATNA: HIGH COURT. jh 
d ‘CIVIL APPEALS Nos. 1845 .or 1921. 
AND 111°.oF 1922. 
; J uly 8, 1924, 
Pehi — Bir Jwala Prasad, Km., Acting - 
Chief Justice, and Mr. J ùstice . 
Kulwant Sahay. 
HARAKHPAN. MISSIR—DEFENDANT — 
i . APPELLANT ` i 


"s 


.. versus 
J AGDEO MISSIR—PLAINTIFE— 


. RESPONDENT. ^s 
! Civil Procedure Code (Act V of 1905), O. xx T. 


^ ]8—HMesne profits, ascertainment of, "dpplication “for, 


nature of —Limitation., 

-Under the C. P. C.-of 1908, an ooi for. 
the Ee ertainmient of mesne protita is not a proceed- 
ing in execution, but is a part of the suit itself 
and in continuation’ théreof. | p. 273, col. 1.] 

: The right to apply for .ascer tainment of mesne 
profits does not arise from the date of -the decree. 
It. a en the date mentioned in the decree; 
under r. O. XX of the C. P. O. and an appli- 
cation W itkin thres years of such date for ascertdin- ] 
ment of mesne profits cannot be held"to be barred by 


: time. [p. 273, col. 2.] 


Appeal from a decision, of. the - Subordi- 
Gaya, dated’ the 8th Sep- 


Aurangabad, dated the, 29th. March 1921; 
Mr. ‘A. K. Raz, for the Appellant. , 
Mr. Barju Prasad; for the Respondent. 


i J UDGMENT. 
d wala, Prasad, Ag Cid .— Both iens 


.appeals-arise out-of the same decision’ of 


the Court below dated the: 8th September: 
1921. By this decision the Court below - 


: has. ascertained the mesne profits awarded 
to the- -plaintif in-a suit for. possession... : 


The . original decree passed bythe Trial. 
Court: was dated. the 29th August 1911. 
That-decree was in favour of the plaintiffs. 
Nos..1 and 2. -On appeal.to the ‘lower 


Appellate Court.the decree was set, aside . 


so far.as the.plaintiff No.l was concerned 
and was upbeld, in favour ofthe plaintiff 
No. 2: That decree is dated the 6th May- 
1919. It was.upheld by the: ‘High 'Court' 
on.the 7th January 1916, The decree 
directed -delivefy. of possession to the 


"plaintiff No. 2 and -mesne profits under 


O. XX, r. 12 (1) of the C. P. C. An appli- 
cation for execution of the decree was made- 
on the 23rd December 1918 and the plaint-. 
iff opposite party got delivery of posses- 
siom-on the 14th. February 1919. On the’ 


19th July 1919 he applied. to the Court |. 
E which passed the decree for-ascertainment. 


of mesne' profits and to: make. the decree 


final. ,under O. XX, r. 12 of the, C. P. e. 


jut C. 19243 
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This was doné by- the ‘decision of the : : present Code; the ‘case of Gangadhar 


- 


-Munsif pasged on the 9th March 1920. 

Against that decision both the plaintiff 
ànd the defendant filed separate appeals 
in the: Court below. 'These appeals were 
disposed of by the Subordinate Judge on 
the 8th September 1921. ' 

The defendant alone,has now appealed 
from the decision of the Subordinate Judge 
and as there were two appeals. in the 
Court below he has filed two second appeals 
in this Court but the points raised are: the 
same in both the appeals. 

The first question raised on behalf of 


. until the delivery of possession. 


Marwari v. Lachman. Singh (4) is to the 
effect that the right to apply for agcer- 
tainment of mesne profits does not arise 
This is 
an authority under the present Code and 
seems to apply to the-present case. Mr. Rat 
disputes the correctness of that authority. 
Whereas Iam not prepared to hold that 
in all eases the right to apply for ascer- 


- tainment of mesne profits arises from the 


the defendant-appellant is that the appli- ` 


cation for ascertainment of mesne profits 
was barred by limitation.’ His contention 
is that such- an application should have 
been made within three years from the 
date of the final judgment in, original 


suit, namely, on the 7th January 1916. 


passed by the High Court. The conten- 
tion is that an application for ascertain- 
ment of mesne profits is governed by Art. 
181 of the Limitation Act. 


In support of- 


this contention reliance has-been placed 


upon the case of Gangadhar Manika v: 
Balkrishna Soiroba Kasbekar,(1), a case of 
the Bombay Higb Court and the case of 
“Ramana , Reddi v. Babu ` 


that the mesne profits should be. ascer- 
tained in execution, A Full Bench of the 
Calcutta. High. Court, however, 


Reddi (2). 
Both these cases relate to decrees passed 
before the present C.- P. C. and in both' 
of them the direction in the decree was 


“took a 
contrary view in the' case of Puran Chand 


v. Roy Radha Kishen (3) holding that Arts. 


178- and 179 of the’ old Limitation Act, 
(corresponding to Arts. 181 and 182 of the 
present Limitation Act) do not apply to 


applications for ascertainment of mesne 


profits. This case also was -with respect to 
a decree prior to the passing of the’ pre- 


sent C. P. C. There was; therefore,.a: 
divergence of opinión between the High. 


Courts upon this poipt and the- present 


°C. P. C., has tried to solve it-by making: 
| the: ascertainment ‘of mesne profits a part 


of -the suit-and in continuation- thereof. - 
. No longer is such a proceeding a separate- 
proceeding and an application for; -ascer-* 


tainment, of mesne ' profits 
an. application . in execution. 


E 


1) 61 Ind. ‘Cas. 448; 23 Bom. L. R. 263; 45 B. 819. 

n 18 Ind. Cas. 586; -37 M. 186; 13 M. È 2 

(1913) M. W.-N, 114; 24 M. L. -J. 96. 
gi 19 0. 133; 9 Ind. Dec. (v: &) 534G B) 


1$ 


is no longer: 
Under the- 


y" 
- 


= 
„w 


date of delivery of ‘possession I think that 
the right to apply does not, in any case, 
arise from the date of the decree. O. XX, 
r. l2 requires that the decree shall direct 
an enquiry to be made for the ascertain- 
ment of rent or mesne profits from the 
institution of the suit until the delivery 
of possession to the .decree holder or the 


relinquishment of possession by the judg- ` 


ment-debtor or the expiration of three 
years from the date pf the decree which- 
ever event first occurs. Therefore the 
decree has to direct an enquiry with res- 
pect to mesne profits for a period subse- 
quent to the date of the decree, the limit 
being three years from the date thereof 
and until the period for which the mesne 
profits are to be awarded under the decree 
expires the  decree-holder will not be 
entitled to apply for ascertainment of the 
mesne profits. It is obvious that mesne 
profits for a period. cannot be ascertained 
until it has already expired. Therefore 


~ 


.the right to apply will arise either when. 


the delivery of possession is actually given, 


or: three’ years expire from the date of 
the preliminary decree. 
the present case has not-been filed and, 
therefore, we do not know up to what 


future period the mesne profits have been ' 


directed to be given but we know that 


The decree in’ 


the plaintiff got delivery of possession on 
the 14th February 1919.. The three years. 


from the date of the High Court decree 
expired on the:7th January 1919. The 


application for ascertaining mesne profits 


was. made. on the 19th July 1919. Hence 


whether the right to apply accrued on the’ 


14th: February 1919 the date of the deli- 
very: of possession, or on the 7th January 


1919 the date on which three years from : 


the decree expired, the application was 


not -barred by limitation. Therefore this 


tcontention-of the appellant must fail. 
The ‘other points are so unsubstantial 


that they. do not require any discussion, . 


a 8 Ind, Ces, 129; 11 O. L, J. 541, 


"o 


| 


^ 
- 


n ii HOLLANDIA PINMEN Vi H. OPPENHEIMER, l H841, ©, 1924] 


The, first is that the decree-holder should Mr. Doctor, for the Pétitioner, 

get interest on mesne profite up-to 1916 Mr. Patel, for the Respondent. . 

“only. .Theré is nothing on the record -to J UDGMENT.—The ‘respdndent: sae 
show that. there has been a miscalculation the applicant for damages in respect’ of 
or misascertainment of mesne profits. The the deterioration alleged to have been 
second is thát interest should have been ` sustained by a silk georgette dress whilst 
allowed only upto the 7th January 1916 in the custody of the applicant ‘with 
and not “up to the date of the: judgment whom it had been: left for dry ` cleaning. 
of the. First Court ‘that is up to the 29th In his-plaint and in correspondence written 
“March 1921. Mesne profits now include prior to suit the respondent had alleged 
interest So the decree-holder is entitled to that he had sent a piece of. the dress tó 
, Interest up to the date of realisation ofthe the Chemical Examiner who had. reported 


f 


, mesne:profits. The Court below is, there- that it bore traces of free sulphuric acid | 


fore; right in allowing . interest and in and that sulphuric acid: would cause thé 
holding that the ‘interest should have - material: to perish. At the hearing ‘the 
been calculated up to the date of the respondent was unable to ‘establish ^ this 
final decree of the Court below. The result part of his case, and it was stated 


is that, these appeals are. dismissed with that he could not call Major:Owens, the 
Chemical Examiner, who gave such report 





gosts. l xa 
. Kulwant ‘Sahay, J.—I agree. - because he had gone on leave. The only . 
, BE. Appea ls dismissed. evidence for the plaintif was that of 
EOS Mr. Oppenheimer himself and any infer- 
r = ' ences to be drawn from an inspection of 
Eus d . the dress. Mr. Oppenheimer has sworn 
Pus “RANGOON HIGH COURT. that the dress, which belonged to his wife, 
` CIIL Revisron-No. 4€ or. 1924. had only been worn onoe, “that he' had., 
June 20, 1924. left it with the defendant ‘for dry cleaning, 
Present:—Mr. J ustice Tenane that it. was then in good conditioón,' and 
- HOLLANDIA PINMEN— PETITIONER that it was given back to him in-a bundlé ` 
and hethen opened the bundle and found l 


* yersus ` 


. H; OPPENHEIMER— RESPONDENT 
' that’ some chemical had, been used and, 


: Negligence—Clause- ‘safeguarding. against negligence 
of employees, construction of. therefore, he sent a cutting of thé ‘dress to 


the dress torn; that he formed the opinion ' 


.À clause in'an agreement intended: to safeguard a the Chemical Examiner, Major Oxrens; who - 


li reeg ~ 
Barty against, the negligence of. employees “must. ix was still on leave. He also stated that the 


‘explicit to that effect, [p. 279, col. 1] - | 
Price & Co. v.;Union Lghterage & Co. (1903) defendant. at one time had stated’ that hà 
I K.B. 750, 72 L. J. 374; 51 W. R.47/; would pay, him the price of the dress. In 


88 I, T. 428; 19 T. L. R; Sin; 8 Com. Cas. 155; 'eross.examination he admitted. that hé-did ` 


9"Asp. M. C. 398 affirmed on Appeal (1904) 1. K. Us 
P. MR mec aa not'know how georgette- is ‘dyed “and” lie 


412; 63 L. J. K. B. 222; 52-W. R. 325, 89 L. T: 731; 20 T. 
Le 177; 9 Com..Cas. 120; Nelson Line (Liverpool) Lid. v. stated. that the defendant's man had told 
James Nelson, (1908) A. CO. 16 at p. 20; 77 L.J. K. B. 82;. him-that: they-could mot work the dress. 


97 ALT. 819;13 Com. Cas. 104; 10 Asp. M: C. 581; 24"T. Le The defence, was a denial that anything 


R. 114 and Sheik: Mahamad Ravuther v. British I di 
5. 4 had. been done to the. dress and a statémeni. 


Stéam Navigation Co., Ltd.,1 Ind. Cas. 977; 32 M: 95; 4 

MeL, T:110; 18M. L. J. 497 (F.B) 7;referred to. | - that after receipt it had been. ‘examinéd 

M receipt een by a nee ae Dry ene sies in accordance with the usual' custom -be- 
Ine 6 TOLIOWINE c ause: = 0 Ing cannot be ejam- 

: ed in case of any accident. by fire or ifthings get torn:"- ' fore Gleaning and ‘had: been found torn in 


: «Held, that the literal.meaning of the clause wag that 
ant: had decided . to* réfuse to clean it and 


a return of an’ article. could not be claimed-if it happen-- 
ed to get torn, and that. such a construction being, that it had been retur ned. in the. same, 


absurd ‘and unreasonable could not be adopted; Te 279. condition ag when - received. But ` at the, 


col i] ~ 

*(2) jJ assuming -that the clauso was intended to meni hearing the. defendant. did ‘not examine 
that damages could not be claimed for tearing, the clause- either the assistant: who received thé dress 
‘should he construed. as. meaning that the safeguard. or thé assistant who returned the dress to 


arose only in case of such accidental tearing as might: Mr. Oppenheimer. The defendant himself 


a as be a om 


edsily happen even if ‘all’ reasonable, care were takeni: A. 
s * was examined and deposed to the fact that 


three places-and for that reason the defend- 


ibid.) 
hé.nevér üsed sülphurie: acid in “washing ` 


“Oral révision against. a. decree of. ie 
Small:-Cause TA in E: RE N Oi" clothes and:that they didinot keep. sulphuric 
€146.0f 1928, a. er en OF DB acid i in stock; He. also.stated'that thé, ‘Plait 


an 
Tq e ng ~a i 

~ ~ «© z Cw ^ 

mw ag 


A 
* 
ad wt Dore 


[SEE C: 1924]. > 

iff showed: Kim; tlie dress in, his. shop.and 
it. was not. then; in.the-same.eondition and:it 
was: whem shown. in: Court; though he ad- 
mitted that it had: small: holes: in.it when, 
shown to him-in his shop: i 


If the: defendant: had; examined: his: assist- 
ants andi they: had. deposed. to: tlie: facts. 
alleged in the written statement; this-de: 
fenee would- have: been: a.strorigen one;: but - 
as it happens, they were not examined 
and: the: Trial Jüdge: wss: impressed with 
the failure to examine the two assistants 
and drew inferences unfavourable to the 
defendant: and gave-a: decree for. Rs, 50. The 
position: was-that. the case-against.defendant: 
was-based:. on: inférences; which-though not 
conclusive: evidence: against the: defendant;. 
were not‘rebutted and:the failureto examine: 
the- necessary, witnesses: in: reply became 
an: additional.point against defendant, 

- "This-Court- lias -been requested to revise 
that decision on three:main grounds: Firstly, 


it is contended 'that-as the receipt.contains . 


the clause. that:“Clothing cannot be claimed’ 
ii casé ofany accident: by fire-or if things. 
get-torn;' the- present claim is barred 


and-that.no claim can: be madé ifór any- 


tearing- of: the articles; That- is- not-the 
literal méaning ofthe clause which; in effect; 
Btates-that* the-retürn: ofthe" article cannot: 
be claimed‘ iftit‘happens to’ get torn. Such 
a+ literal construction- of the: clause would: 
render--it-absurd'and unreasonable; I*will 
assume, however, , that’ it- was* intended to 
“medn- that: damages-cannot: be: claimed“ for 
teariüg; but’ obviously when so constiued, 
. if shoultb be. taken as- meaning’: that the 
safeguard" only. arose: in- the case of^such. 
aceidéntal:tearing^as might"easily happen 
even-if^allireasonablé. care: were- taken. 
Oh- such: a: construction: the, clause. "would: 
not. safeguard’ the: defendant’ against’ any 
tearing due-to-negligent'treatment or-deliz 
berately- improper treatment:, Wé” find. 
similir: clauses-in- varióus-mieróantile-con- 
tractsand~ tlie -usual'rufe- is that:a‘ clause? 
intended:to saféguard against’the negligence 
of empldyees:must-be explicit to that^effect- 
S86: for example; ttie:cases -on-. negligence: 
cliusesin-. Bills of’ Lading-such: as Price: 
Coz-v.-Union-Lighterage-Co.. (3); Nelson Line: 
2 e 


Pd 


Y: (1903). DIE? B2450572^E: J: KB: 374; SL WoR: 4775: 
B8 du: T4281 NTL; Ri 32878 OomzCas-155; 9^ Asp.. Mz 
O. 398 affirmed on sAppeal.(1904) 1-K...B; 4125.73 L: J-K. | 
B:222752 W7Rr325: 89 T. T7731; 20 TiL. R117; 9'Cóm,. 
(Jas, 120, | ee 2 
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(Liverpool) Ltd. v.' James Nelson (2) and 
Shetk Mahamad “Revuther v. British India 
Steam Navigation Co., Lid: (3). In this case 
the Trial’: Judge has expressly pointed out 


' that it would. be absurd to hold that a cus- 


tomer’ cannot claim the value of the article 
if the defendant's servants wilfully or negli- 
gently damage it: Consequently it is clear 
that the Trial Judge had in mind the fact 
that it would be necessary for him to come 
to a finding that there had been negligence 
before he could decide in favour of plaint- 
iff, and this being. so, L am.not prepared to- 
hold. that there'is any defect in this part of 
his finding. 

The second contention is that the Trial 


Judge: acted with. material irregularity in 


the exercise of his jurisdiction, because he 
failed to consider the poiut:that:the respond- 
ent's case was that'the article was: damaged 
by chemicals: in the process of cleaning 
and that the respondent' had failed to prove 
such fact. In my opinion, this contention 
is based orr a misapprehension of the law ap- 
plicable'to. question of proof; 

At the hearing: it. was further. contended 
that there..was no evidence: that the damage 
had necessarily been’ caused: in the manner 
alléged:by:ehemicals such as:sulphuric acid; 
I quite agree. with'.that.contention but 
the Trial: Court. was. not restricted: to. a 
finding. as-to how ‘the: damage: was'done if 
the- Court. Held: that; itt was- caused‘ by 
negligence: I'fully. realise. that: the. evi~ 
dénce of negligence in this-case is not.very 
strong” but: that: aspect’ is: quite’ different 
from: the’ position: in a- case- where: there’ 
is? no évidence: of.negligence: The. Trial 
Judge had’ the. advántage-of seeing. the 
withesses. and: forming? an opinion: from: 
their demeanour, which this Court'cannot 
have.. It“ was. open to the- Trial Judge: to 
assess the damages-on the: basis-of'a cori: 
sideration: of: the originali cost: and- the 
amount: of wear-deposed' to, etc:, even" in 
the absence~ of more definite.evidence-as to 
the: extént‘of- the negligence: which*he:has 
found to be proved: TheTrial Court-as a 
Court" of Small. Causes was not bound to 
discuss'such points at greater length.than I 
find in.this. judgment. 

. For.the-above:reasons;I'dó/not. think that 
this is.a:olàss-of^case in ^ which-I would be 
- æ- ® 
- (2 (1908) A.C. 16 at p. 20; 77. L. J. K.B. 82; 97 I, T. 
S15. 13 Com. Cas. 104; 10.Asp. M5O. 581:24 T. L. R, 
` (3)-T Lid: Qàs,977;32 M.95, 4 M, L; T, 110; 18 M; Li J, 
EBR 
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. 816, 


justified in exercising the functions of afi 
Appellate Court and reversing the decision 
unless there was stronger ground for ques- 
tioning the discretion exercised by the ‘Trial 
Judge. . ^ ^ dii 

` -I~ therefore, dismiss the application with 
costs. | i. x a 
| Dy K. y~ Application dismissed, 


BM. 
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MADRAS HIGH COURT. 
" ''SgcoNDp Crvin APPEAL No. 96 op 1923. _ 
l April 2, 1924. E 
~. Present :—Mr. Justice Phillips. 
i MAHABOOB SIR FRAJVANTE Sree 
Rajah PARTHASARADHI APPA 
ROW SAVAJI ASWA. ROW 
BAHADUR ZEMINDAR GaARU-—PLAINTIFF—., 
APPELLÀNT 


MEL: versus | 

* TURLAPATI SUBBA ROW AND OTHERS | 
` ^ DEFENDANTS Nos 1 AND 3 TO 5—. ` 
a l RESPONDENTS. 
Principal and agent —Pleader and client —Standing 
Pleader, . appointment as, effect of —Agency— Legal re- 
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presentatives of deceased agent--Suit for .accounts— . 


Cause of action, when arises—Limitation Act (IX. of 
1908), Sch. I, Arts. 89, 120. . ; i 

- A pérson is a Pleader for another” only when that 
other has occasion to employ him as such, That employ- 


ment may be either to conduct a suit or to give him - 


legal.advice; but there is no such general relation- 
Ship às that of Pleader and client of a standing.and 
permanent character upon all occasions and for all 
Purposes.. [p. 277, col. 1.] $007 
. Where a person is appointed as standing Vakilby 
another to appear for the latter in all suits in cer- 
tain Courts, there is no agency distinctly constituted 
until a vakalat is given to the Vakil in each case. 
The agency is, therefore, not general but merely in 
respect of each individual suit as and when the 
vakalat is filed. [p, 276, col. 2.] o | 

` Saffron Walden Second Benefit Building Society 
v. Rayner, (1880) 14: Ch. D. 406; 49 L. J. Ch. 465; 
43 L. T. 3; 28 W. R. 681, relied on. o ; 

.ln cases where a cause of .action has accrued 
againstan agent before his, death, the mere fact of 
his death would not give & fresh starting point of 
limitation against his sons. The cause of action 
against them .is not different or distinct from that 
against the father. [p. 277, col. 2. ` 


< 


. A suit for accounts against the legal representa- < 


tives of an agent for acts committed during the 
continuance of the agency is governed by Art. 89 


of Sch. I to the Limitation Act and time would run- 
from the termination of the agency irrespectivé of'- 


íhe agent's intervening death. [p. 278, col. 1. ; 

- Arunachellam Chetty `v. Raman Chetty, 27 Tad. 
oe 16 M. L. T. 6149 (1915) M.. W, N. 23, fol- 
Jowed. E 


- 


Kali. Krishna, Pat Chowdhury v. Srimati. Jagat-. 


tara, 2 B. L. R.A. C.7.139:11. W, R. 76, Bindraban- 
Behari v. Jamuna Kunwar, 25- A: 55; Ai: W, N,- 


to- 


ba 


* 


^ 


c 7.393,28 W. R. 681 


PARTHASARADHI-APPA ROW Ò. TWRLAPATÜI SUBBA ROW, [84 1.0.1924]: 


(1902) 191, Rao Girraj Singh v. Rani Raghubir- 
Kunwar, 2 Ind. Cas. 118; 31 A. 429; 6A: L.J. 667 and” 
Gurudas Pyne v. Ram Narain Sahu, 10 O. 860; 11. 
I. A. 59; 8 Ind. Jur. 322; 4 Sur..P. C. J. 548; 5 Ind. 
Dec. (N. s.) 575 (P. CJ), distinguished. . 
" Second appeal against a decree of the 
Subordinate Judge, Kistna at Ellore, in A. 
S. No. 65 of 1922, preférred against that of 
the Additional District Munsif, Elore, in O» 
S. No. 204 of 1921. l 

Mr. P. Venkatramana Row, for the Appel-. 
lant. ; 

Mr. V. Suryanarayana, for the Respond- 


` ents. < n 


JUDGMENT.—The.plaintiff" in this- 
case employed one Sobhanadri, father. of- 


' the defendants, as his Vakil in- revenue 


suits, and he has.now brought the present 
suit after Sobhanadri's death against defend- 
ants as legal representatives for an account: 
of their father's agency.. The learned Sub- 
ordinate . Judge has found.that Sobhanadri. 
acted as plaintiffs agent in each of the 
suits in which he appeared as Vakil and. 
has held that the plaintiffs claim is 


barred except in respect of suits, the pro- 


ceedings in which terminated less than. 
three years before the suit., -  . - ' 
The -first point taken in. appeal is. that 
the Subordinate Judge is wrong in treating 
Sobhanadri’s agency as being an agency in, 
respect of each ofthe suits, and it is argued: 
that: he wasa general agent for the plaintiff 
in respect of all revenue litigation. The. 
order appointing him is Ex. B-2 under. 
which he was appointed by the plaintiff . 
to conduct reverue .suits in the District, 
Munsif's Courts and before Revenue Officers, 
but this document: does not in itself con-. 
stitute Sobhanadri as agent, for Sobhanadri . 
could not appearas such. agent without a, 
vakalat in each suit. It was an, appoint-.. 
ment asstanding Vakil,and until a vakalat | 
was given to the Vakil there was no agency - 
distinctly constituted. ‘There was no con-. 
tract which bound him to appear in each: 
and every suit, ner was there any eontraet;- 
binding the plaintiff to appoint him in. 
every suit, arid ib is.in evidence that the.- 
plaintiff employed, several other Vakils for.. 
similar litigation, There can, therefore, 
be:no question .of general agency, but the, 
agency was merely in respect of -each indi- 
vidual suit. Inthi8 connection I may refer 
to Saffron Walden Second Benefit-Building 
Society v. Rayner (1), where it was sought. 
` (1) (1880) 14° Ch: D. 406; 49-L. J. Ch;.465; 43-Ly 
t : E SIRS S 


nib 
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we 


[8£T. C. 1924] 


to treat a Solicitor-who' was appointed for 
trustees as agent of those trustees in receiv- 
ing a ‘notice ‘and T would quote a passage at 
page 415%: “As Lord Justice James said, 
there is no such thing as'a standing rela- 
ion of a Solieitor to a man. A Solicitor 
does not stand ,in.a permanent relation 


to his client as a chaplain does to a noble- 


man “or body having a chaplain. -A man 
isa Solicitor for another only when that 
other has occasion to employ him as such. 
. That employment may be either to conduct 

a suit or to advise him about some matter 
in which legal advice is required; ‘but 
there is no such,general relationship as 
that of Solicitor and client of a standing 


and permanent character upon all occasions ` 


and -for all purposes." These remarks are, 
in my opinion, strictly applicable ‘to “thie 
present case if we merely substitute the 
word :“Pleader” for “Solicitor.” The Sub- 
ordinate Judge: was, therefore, right in 
rejecting the plea that the agency was one 
and indivisible. 

- The next- quéstion relates | to the. period 
of limitation and it is “argued ‘that the 
plaintiff having come into Court within 
three years of the death of the defendant's 
father, his suit is within time as regards. 
all the agencies. " Reliance is placed on 
several cases. in the Allahabad and Cal- 
eutta-Courts. Kali Krishna Pal Chowdhury 


v. Srimati Jagatara (2), Bindraban Behari v: 


JamunaKunwar (3) and Rao Girraj Singh v. 
Rani Raghubir Kunwar (4). ln the first of 
these cases the agent died before his agency 
‘terminated and i5 was held that as against 
his. legal representatives, the Article of 
: Limitation applicable was 120, but the ques- 
tion is not’ discussed in any detail. In 
Bindraban Behari‘ v, Jamuna Kunwar (3) 
-the plaintiff suéd to recover a definite sum 
of money which was in his agent’s hands 
and which he said passed to his legal 
representatives the defendants in the suit. 
Here also- it was helti that Art. 120 was 
applicable. A similar case is the one re- 
ported. in Gurudas Pyte v. Ram Narain 
Sahu (5), and these two cases were follow- 
ed in Rao Girraj Singh v. Rami Raghubir 
Kunwar (4)" It will be seen that in none 
of these cases was there really a/suit for 


an account, but they were suits to recover 
(2) 9 B. L. R. A, O. J. 139; 11 W. R. 76. e 
(3) 95 A..55; A. W. N. (1902) 191. 
4) 9 Ind. Cas. 118; 31 A. 429; 6A. L. J. 667. 
Io 10.0. 860; 11 T. A. 59; 8 Ind. Jur. 322; 4 Sar. 
P. Ó. J. 548: 5 Ind. Dee. (N. s.) 5 5 (P. O). 


- 
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certain monies in the ‘agent’ s hands for 
which that agént was liable to account. 
It is true that the Courts seem to hold 
that the eause of action against the agent 
is a distinct cause of action from that 
against his legal representatives, This. 
may possibly be, based on the idea that 
the sons under Hindu Law are only liable 
for their father’s debts after the father’s 
death, but it is now well-settled law that 
a son's liability to pay his father's debts 
arises even before the death of the father 
and consequently their estate would be 
liable equally with their father's estate. 


In Shape} Hunnessa Bibi v. Bama Sundari 
Choudhurani (6), it was held that a suit 
for an account lies against the legal re- 
presentatives of: a deceased agent, ‘but it 


“was held that Art. 115 applied because - 


“After the agent's death the law presumes 
that there is always an implied contract 
by which the heirs of the deceased agent 
are bound to give an account of whatever 
they may have received from the agent 
at the fime of his death.” It was held, 
thoréfore, that defendants committed a 
breach of this- contract by not rendering 
accounts. But .if an implied contract is- 
the basis of ‘the cause of action, with all 
respéct it would appear to be the con- 
tract referred to in Art. 89, 4. e., that ofan 
agent torender account. Article 89 would 
then be applicable. In Kumeda Charan 
Bala*v, Asutosh Chattopadhya (7), it was 
held that a similar suit was really one to 
recover money misappropriated by the 
deceased agent, but the Article of Limitation, 


applicable was not definitely decided. It- 


is rather difficult to understand how the 
cause of action against the legal repre- 


sentatives is 8 different one to that against 


the agent and it appears to me that at 
any. rate in cases where the cause of action 
had accrued before the agent's death the 
mere fact of his death would not give a 
fresh starting point of limitation against 
the sons and in this view I am supported 


.by the decision of this Court in Arunachel- 


lam Chetty v. Raman Chetty (8). There 
Sankaran N air, J:, remarked as'follows: “It 
is thën dr gued that though the claim against 
the father may be barred, it is not barr- 


@) 16 Ind. Cas. slt; 16 C. W. N. 1042; 16 C. L. 
Je? 
D 16 Ind. Cas,.742; T7 C. W. N. 5; 16 0. L. J.. 
282. 
-(8) 27 Ind, -Oas. 807; 16 M, L. T. 614; (1915) M, 
, N. 23 - l 2 
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d against the sons. This argument pro- 


ceeds on the hasis that the cause of action 
against the-sons is different. The decisions 
are against the. appellant. The defendants 
are sued as the representatives of their 
deceased father and as the suit would be 
barred against him if he had lived, it is 
also barred against the defendants.” Spencer, 
Ji, also remarked: “There is no reason why 
Art.120 of the Limitation Act should be 
applied to a suit ‘brought against the 
representatives of a deceased:.agent when 
the Article applicable to a suit against the 
agent for acts committed during the-con- 
tinuance of his agency would be Art. 89 
and limitation would run from the termina- 
tion of his agency; and the Article applic- 
able in respect of money payable by him 
after the termination of his agency would 
be Art. 62." 

This decision is binding on me and with 
all respect 1 agree with the views therein 
expressed, for I do not see how the mere 
fact that the father -has died and that 
his assets have legally passed to his 
representatives can give the plaintiff any 
new cause of action against the defendants, 
unless it is alleged that the defendants 
wilfully misappropriated a definite sum 
of money left by their father to be given 
to plaintiff. This being so, the cause of 
action accrued before the father died and 
consequently time having begun to run 
would expire at the same time whether 
the father had died or not. In this view 
the lower Court's decision is correct and 
this second appeal must be dismissed with 
costs. 

V. N. V. 


Appeal dismissed. 
Z.K, ` 


. CALCUTTA HIGH COURT. 
'OrvıL Rurg No. 1097.or 1923. 
March 17, 1924. 
Present:—Mr. Justice Mukerji. 
PROBHAS KUMAR GANGULI AND 
ANOTHER—~PLAINTIFFS— PETITIONERS 
versus 
NITHAR LAL GANGULI AND orHERS— 
DEFENDANTS—OProsiTE PARTIES. ! 
Court Fees Act (VII of 1870), s. 15 —Civil Procedure 


Code (Act V ofj 1908), s. 151, O. XLVII, r. I—Review . 


üpplication—Hefund of Court-fees—Inherent po 
of Court, applicability of, f a TUE 


M 


*. 
y 


"PROBEAS KUMAR v. NITHAR LAL, 


- - [eti 0. T024 


In order to-attract the operation of s. 15 -of the 
Court Fees Act, the conditions requisite are that 
there should be an application for review of-judg- 
ment, that it should have been ‘admitted, that on the 
re-hearing the Court should have reversed ‘or modif- 
ed its former ‘decision on the ground of mistake in 
law or fact, and that such reversal or modification 


should not have been due to fresh evidence which 


could have been ‘produced ‘at the original hearing. 
[p..279, .col. 1.] 

The mere factthat an application for review which 
fell properly within the purview of O. XLVII, r. i 
of the C. P. C., was treated as one falling under 
s. 151.of the Code would nót preclude the petitioner 
for review from claiming a refund of ‘the Court- 
fees unders.15 of the Court Fees Act. [p. 279, col. 2.] 

Where a power is granted expressly by the Code 
itself it is not’ necessary to Invoke the inherent 
power of the Court under s. 151 of the ©, P. 'C. 
[p. 279, col. 1.4 | 


Rule against an order of the Court of the 
Munsif, Chaudanga, (Nadia), dated the 13th 
July 1923, in Money Suit No. 1941 of 1921. 

Babu Mritunjoy Chatterjee, for the 
Petitioners.—All the conditions laid down. 
ins. 15 ofthe Court Fees Act have been 
fulfilled here. The application was one 
for review, full Court-fee was paid. How- 
ever the application might have been - 
headed, it came elearly within O. XLVI, 
r. 1, there was no necessity for the Court to 
invoke .its inherent powers. See Abdul 
Karim Abu Ahmad Khan Ghaznavi v. 
Allahabad -Bank (1) Even if the review 
had been granted under s. 151, C. P. C, 
there is nothing in- s. 15 which would . 
stand in the way of my getting the refund,. 
so long as theother provisions of the section 
are complied with. All that is necessary 
under that section is that there must be. - 
an applieation for review and the review 


. must have been granted without further 
- evidence. 


See Peary Chowdhury v. Sonoo 
Das (2). 

Babu Surendra Nath Guha, (Junior Go- 
vernment Pleader), for the Opposite Parties. 
—The application was granted under s. 15I, 
©. P. C., whereas s. 15 of the Court Fees 
Act refers to a review under O. XLVII, r. J. - 
As such the Munsif was right in refusing. 
the refund. Seetior 151 is not inapplicable. 


- See Peary Chowdhury v. Sonoo Das (2). l 
JUDGMENT. —The petitioners applied . 


for review of an order passed by the 
Munsif of Chuadanga  dismissing their 
suit on the ground thatthe said order. 
had been passed on  over-looking the 
fact that the defendants had admitted 


o9 41 Ind. Cas, 598; 44 C. 929; 21 O. W. N. 877; 28. 
" (2) 27 Ind, Cas. 628; 19 C. W. Nv 419, ~ ; 


[84 T. C. 1924] 
a portion, ‘of their claim. The application 
was headed ås one under Ô.. XLVII, 


r J. and -s. 151 of the. C- Sp. 26. 
The Iéarned Munsif passed _ an order, the 


material portion of which ran as “follows : € 


"I am,satisfled that the application comes 
more properly undér -s.-151 than, under 
O. XLVIL x.1 I must note here that the 
application lin question, has been filed 
under both provisions of law. I, therefore, 
allow it ‘and restore the case for re-hear- 
ing under. s. 151, C. P. O.” The. suit 
was proceeded with and the previous decree 
modified. The petitioners then applied for 
refund of Court-fees under s. 15 of the 
Court-. Fees. Act. - The learned: Munsif 
refused the application being of opinion 
that he had acted under s. 151, P.-C., 
‘and, therefore, the petitioners were not en- 
titled to.the refund. 

On .the application of ihe petitioners 
for revision. of the said order the présent 
Rule was i8sued, upon the Collector of the 
District, of Nadia to show cause why the 
said order should not.be set aside, The 
Collector has sent a letter in answer to 
the .Rule, supporting the order in ques- 
tion and the learned Junior “Government 
Pleader has appearéd and also supported 
the same, 
3p Now in order to attract the operation 
of s. 15 of the Court Fees Act the 
conditions requisite are that there should 
be an application for review of judgment, 
that it should have been' admitted, that 
on the re-hearing the Court should have 
reversed or modified its former decision on 
the ground of. mistake in law or fact and 
that such reversal or modification was not 
due. to fresh evidence which might have 
been produced at the original hearing. 
All these conditions seem .to have been 
satisfied’ in -the present case. The. only 
objection put forward is that the Court 
purportéd to act under s. 151, C. P. ©. and 
not under O. XLVII, r. 1. It is difficult 


- to see why the provisions of O. XLVII, r. 1, 


D See Doe — 
EN pun 


C. P. C, would not apply to the case, for. 


the review was sought for on the ground 
of a mistake or error apparent on the 


face of the record. Where the power is ' 


granted by. the Code itself, it is not neces- 
gary. to invoke. the inherent powers of the 
Court undér s, 151, ©. P. C. The Powers 
exercisable. uds those respective’ provi- 
Siohs are not mutually exclusive. It is 
unnecessary, however, to discuss whether 
he’ Court ..Avas right in -holding that it 


* 
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should ‘proceed under s, 151, C. P. C. 
rather than under O. XLVI, 1, l; 


for the simple reason that it is difficult 
to see how the petitioners can be said ‘to 
have ,been in a worse positian if the Court 
chose to proceed under s. 151, C. P. C; 

it being remembered, that no application 
on the part of the ‘petitioners, far less 
any with Court-feés as on an applica- 
tion for review need have been filed [Peary 
Chowdhury v. Sonoo Das (2). As the case 
came clearly under O. XLVII, r. 1, C. 
P: C. and as the conditions requisite for 
bringing the case within the purview of 
8. 15 of the Court Fees Act are clearly 
present, the Rule is made absolute and 
the order complained of is set aside. The 
Munsif is directed to grant the certificate 


-for refund -which the petition ers applied 


for. _No order is made as to costs. 
Z. K. Rule made absolute, 


Ree IE RISE 


. RANGOON HIGH COURT. 
` SPECIAL SECOND CIVIL APPEAL. No. 285 
. OF 1923. 
April 30, 1924. 
Present: —Mr. Justice Heald. 

MAUNG KYI HLAING AND ANOTHER— 

APPELLANTS 
versus 


MAUNG TUN LIN--RESPONDENT. 

Buddhist Law, Burmese—Inheritance—H alf-broth ers 
and sons of elder brother. 

. Among Burmese Buddhists younger half-brothers 
and sisters ‘succeed ia preference to sons of elder 
brother. [p. 280, col. 2. 

Maung y Sein v. Ma Min Yin, 63 Ind. Cas. 
Bal, 4 U. B. R. (1921) 20, Nga Son v. Ma Nyo, 2 U, 

. R. (1897-01) 531. and Ma Gun Bon v. Maung Po 
Run, 2 U. Bs R. (1897-01) 66, relied on 

Taung Mro v.. Aung Nyun, 58 Ind. Cas. 458; 12 
Bur. L. T. 103, not followed. 

Where a full brother who is an elder brother dies 
before heis within reach of the inheritance, both the 
rule against ‘the ascent of inheritance and the rule 
that the nearer relationship excludes the more remote 
operate in favour of younger half-brothers and sisters 
as against the sons of that full-brother. [p. 280, col. 2.] 

Where à married Burmese couple die under ci- 
cumstances in which the relatives of both inherit 
the ee of each inherit half the estate. [p. 280, 
eol. 1 

Appeal from a decree of the District 
Court, .Henthawafdy, in Civil Appeal. 
No. 20 of 1923, 

Mr, Kyaw Myint, for the Appellants, 


Mr, Chari, for the Respondent, 


* 


14 
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8s being a half-brother of Tha Zi, 


-ihe lower Appellate Court that it 


a - 280 
J UD GMENT.—Respondent sued for the 


CX administration’ of the estate of Tha Zi and 


Ma Hnin Ban by the Court and for parti- 


' tion and possession of his share of that 


estate. . 


‘Tha ZiafBd Ma Hnin Ban were husband. 
‘and wife. 


They died within a few hours 


of each other in a fire. They left no 


' children. 


"Respondent claimed a share in the estate 
being 
a son of Tha Zi's father by a gecond wife. 


, He alleged that he and his two sisters were 


Tha Zis heirs to the exelusion of the 
children of Tha Zi's own elder brother and 


.that they and the present 2nd appellant 
“Ma Ok Kyi who is Ma Hnin Ban's younger 
. Sister were entitled to a quarter share each | 
in the estate. 


' The Trial Court dismissed respondent's 
suit on the strength of an unreported 
decision of a sin gle Judge of the Chief 
Court to the effect that. “ full-blood relations 
exclude half-blood relations although the 
latter may be nearer in degree.” 

The lower Appellate Court held that re- 
spondent and his sisters, being half-brother 
and half-sisters of Tha Zi were nearer in 
degree than the children of the elder 
brother, who died before Tha Zi, and, 
therefore, excluded those children, and that 
they were entitled to divide half the estate 
between them. 

“One of the children of Tha Zi's elder 
brother appeals against that decision on 
the strength of the unreported decision 
mentioned above, and joins as & formal 
co-appellant the younger sister of Ma 
Hnin Ban as being administratrix of the 
estate. 

Respondent files a cross-objection to the 


' effect that the distribution of the estate 
should be per capita and not per stirpes, 


so. that he ought to get one-quarter and 
not one-third of the estate, - No authority 
for this proposition has been advanced 
and I agree with the learned J udge in 
is in 
accordance with justice, equity and good 
conscience that where a married couple die 


‘under circumstances in which the relatives. 


of both inherit the estate, the relatives of 
each should Ls regarded as inheriting half 
the estate. I shall, therefore, not consider 
the cross-objection further. E 
The question for decision is thus, whe- 
ther the younger brothers and sisters of 
Tha’ Zi by the game ds butby a differ- 


t 
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(1) 58 Ind.: Cas. 488; 12 Bur, L, T. 103, 


[84 I. 0.1994] 


ent mother exclude the children of an 
elder full-brother of Tha Zi's, who died 
before 'l'ha Zi. 

Itis admitted on both sides that there 
is no textual authority in Buddhist Law 
on this point, and appellants learned 
Advocate admits that the only authority 
in his favour is that of the learned Judge 
of the Chief Court who decided the case 
of Taung Mro v. Aung Nyun (1) which has 
already been mentioned. In that ease the 
contest was between the daughter. of an 
elder half-sister of the deceased and the 
grandchildren of à younger brother, both 
the elder half-sister and the younger 
brother having died before the deceased. 
There can be no doubt that if the elder 
half-sister and the younger brother had 
been alive the yoünger brother would have 
excluded the elder half-sister or even an 
elder sister or brother of the full-blood, 
That is in accordance with the ordinany 
rule of Buddhist Law against ascendance 
of inheritance, and it was partly on that 
ground that the case -was decided. .But 
the learned Judge also said: “I can find. 
no text which says that a person may 


‘share in the estate of his deceased half- 
brother along with the deceased’s own 


or full-brother. In my judgment full- 
blood relations exclude half-blood  réla- 


tions." 


It seems to me that in a case like.the 
present where the “ full-brother " was an 
elder brother and had died before he was 
within reach of the inheritance, both the 
rule against the ascent of inheritance and 
the rule that the nearer relationship ex- 
cludes the more remote. operate in favour 
of the younger half-brother and sisters, and 
that the lower Appellate Court was vight i in 
finding that respondent and his two sisters 
would exclude the appellant Kyi Hlaing 
who was a son of the. elder full-brother. 
With all respect for the opinion of the 
learned Judge who decided the case of 
Taung Mro v. tung Nyun (1) and who was. 
himself a Burman Buddhist I would sug- 
gest that the dictum that  "full-blood 
relations exelude half-blood relations" was 
expressed in too general terms and that 
there is no sufficient authority either in the 
texts of Burmese Buddhist Law or in the 
case-Muw on the subject for so wide a pro- 
position. In this connection I may note 
that in the case of Maung Kyaw Sein v, 


T84 1. C, 1924] 


and his sfep-brothers it was held that 
although the step-brothers were not blood- 


relations of the deceased they were entitled - 


to inherit his estate to the exclusion of the 
aunt,and that in the caseof Nga Son v. Ma 
N yo (3), it was held following the' decision 
in Ma Gun Bon v. Maung Po Kuwe (4), that 
a step-son succeeded to the estate of his 
step-mother to the exclusion. of -the step- 
mother’s sister. 

I see no reason to`interfere and I:dismiss 
"the appeal with costs. 

N.H.^ . A prer dismissed. 

(2) 63 Ind. pue 841; 4 U. B. R. (1921) 20. 

(3) 2 U. B. R. (1897-01) 531. 

(4) 2 U, B, R, (1897-01) 66, 


Beg YN 


l MADRAS HIGH COURT. 

- APPEAL AGAINST ORDER No. 312 oF 1922. 
July 29, 1924. 
Present.:—Mr. Charles Gordon Spencer, 

‘Officiating Chief Justice, and 
Mr. Justice Ramesam. 

THILLA RUKMANI AMMAL— 

ME —BAPPRLLANT — 

M uw versus 

4 K. T. A. B. RAJAGOPALA IYER 

i AND OTHERS— RESPONDENTS Nos. l To 6. 

i. Provincial Insolvency Act (V of 1920), s. 9—Deed 

| of arrangement-—Consenting creditor, application by, 

j| jor adjudication, whether lies. 

i A creditor who has assented to a deed of arrange- 

* ment executed by the debtor for the benefit of all 

"the creditors cannot set it up as an act of bank- 

iruptey and found a petition on it for adjudication. 


«{p. 281, col. 2. 
Case-law ied. 

| Appeal against an order of the District 
Court, West Tanjore at Tanjore, dated the 
iAth September 1922, in I. P. No. 6 of 1922. 

l i Mr. A. Krishnaswami Iyer, for the Appel- 
dant. ty 
1 Messrs. R. Kuppusami Iyer, T. M. 
Kr ishnaswamy Tyer, for. Mr. T. Narasimha. 
Iyengar, for the Respondents. 


1 JUDGMENT.—This appeal under s. 
15: of the Provincial: Insolvency Act arises 
out of a petition by a creditor to adjudge 
the Ist respondent an insolvent. "The 
learned District Judge found ‘that theepeti- 
tioner was a consenting -party to the deed 
of arrangement executed ón 8rd December 
1921, (Ex. I) for the benefit of all the 
cieditors vane on thig grund. she Was dig- 


hee | - kad 
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Ma Min Yin (8), where the. contest was: 
between a maternal aunt of the deceased ’ 
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entitled from filing .this petition and dis- 
Inissed it. The petitioner appeals. 
On the evidence we have no hesitation 
a finding that the petitioner was a consent- 
g party to the deed. She,is a marks- 
on but there is evidence to show that 


. She was present and -put her mark along 


with that ofanother lady. 'The petitioner 
is the aunt of the 1st respondent who still 
lives in her house and itseems to be pro- 
bable that the petition has been filed in 
collusion with him: 

The question of law argued for the ap- 
pellant is that there is a difference bet- 
ween the law in England and in India 
on the question of the disability of a 
creditor who assented to a deed of arrange- 
ment. The contention of Mr. Krishna- 
swami Iyer is that when s. 9 of the Pro- 
vincial Insolvency Act now in force (V of 
1920) was enacted, the Indian Legislature 
had before it, the English Act of 1914, but 
did :not choose to enact the clause relating 
to deeds of a p M towards the end 
of sub-s. (1) of s. 4. 

The right ofthe.creditor to apply for 
adjudication was dealt with in s. 6 of the 
Bankruptcy Act of 1883. That section has 
been adopted by the Indian Legislature 
as s..6 (4).of the Indian Act III of 1907. 
The English Consolidating Act of 1914 
was then enacted with the additional 
clause relating to.deeds of a" angements 
after s. 4 (1) (d). The Indian Act of 1920, 
s. 9, was then enacted repeating the 
language of Act IIL of 1907. In England 

“Deed of Arrangement Act " was passed 
a 1887, and another in 1913 and they were 
consolidated by the Act of 1914 (4and 5 
Geo. V, c. 47). | 

Now, in England, it was the established 
law since 1785 ‘that a creditor who assented 
to a deed of arrangement could not set it 
up as an act of bankruptey [Bamford v. 


Baron (1). In 1826, the Bankruptey Act, 


6. Geo, IV, c. 16, was passed and this was 
followed by l and 2 Will. IV, c. 56. It 
was held that there was no alteration in the 
law in Marshall v. Barkworth (2). In 1849; 
the Bankruptcy Law Consolidation Act was 
passed. With reference to that Act, it was 
held in Ex parte Alsop, In re Rees (3) that, 


D (1788) 2 T. R. 5045; 1 R. R. 55l; 100 E. R. 


. d) (838) 4 P. & Ad. 408; IN. & M. 279; 2 L. J.. 
EA AI 916, 
E 'd839).1 De,G. F. & J. 289; 29 L. J. Bk. 7; 6. 
Jur. (N. &) 282; 1-L.-T. (N. &) 285; 8 W. R. 100; 45. 
E. R.. 370; 125 R. forem. 


“though ‘a dded of Arrangement ïs an act. 


of bankruptcy so far às non-consenting 
Creditors’ are ‘concerned, the ‘consenting 
‘ereditor cannot found a petition for ‘ad- 
judication om it. This was followed by 
Lord. Cairns in Ex parte Stray (4). (See 
“Williams ‘on Bankruptey Practice, 12th 
Edition, p 4.and Baldwin's Law of Bank- 
ruptcy, Sth Edition, pp. 101.2). On the 
Bankruptcy . Act of. 1883. we have, got the 
casés of In re Brindley, Ex parte Taylor & 
Co, (5). In re Sunderland, Ex parte: Leech 
& Siumpkinson (6) and In re Jones, Ex parte 
Newnes and: Associated Newspapers (7), The 
section of the Bankruptcy Act of 1883, 
' Bas been adopted in Indià in 1907 and 
. Yépeátéd in 1920 and these decisions apply, 

We do not see how the addition of a 
clause in 8. 4 (1) (d) in the English Act-of 
1914, the efféct of which seems to extend 
the disability to a non-ässenting ereditor 
also “in cases where he is próbibited from 
80° doing by the law for the time. being 
- in force relating to deeds-óf arrangement." 
(See s. 24 of the Deeds of Arrangement 
Act, 1914 according to which’ any creditor 
is ph from Jap plying, after thé i ex- 


4 


Set err 


This .éxten- 
Sion to i en creditors | Is not 
available in India and this seems to be 
the only éffect of the addition in'the Eng- 
lish Act. The old law is not affected 
either in England or India aà to assent- 
ing creditors [sée also Kheta Mal v; Chuni 
Lat (8)]. 

This contention of the. appellant is, 
therefore, disallowed. 

His next contention that thé District 
J udge érred in not: considering the other 
grounds alleged in the petition is legally 
correct. But he seéms to have abandoned 
the other grounds in the Court below and 
en the facts.as disclosed. in the case there 
is no. substance in them. The result is 
that the appeal fails and.is dismissed 
with .costs of respondents Nos. 2 to 6. . It 
follows that the inj junction, dated the 4th 


` 


(4), (1887) 2 2 Oh. App. 374; 36 L. J. Bk. 7; 16 L. 
T. 250; 18 W. R. 600.. 

"..(B) (180) LK B. 377; 75 L. J. K..B. 211; 54 W. 
R. 301; 94 L. T. 116; 22 T. L. R. d 13 Manson 1. 
. -(6).(1911) 2 K. B. 058; 80 L. J. K. B: 825; 105 
qp. 233; 18 Manson 193, 5598. J. 568; 2; T. ER 


454, 
UE o 3 K. B, 234: 81. E dJ. K. B. rg: 107 Li 
T. 3 "19 Manson‘ 349; 56 S J. 751. 

Si E A, 173 at p. 180; 2 nd “Dee. (v, s) 672, 
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HOLLAND Bold TRADING CÓ, v. ESSARDAS DHRAMCHAND: 
October 1922, in C. M. P. No: 2326 of E 


: plied for. 


- 


[5 LO. iB 


is dissolved. 
"CN NS NS SON 
Z. K. 
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SIND J UDICIAL cÓN MIS 
SIONER'S COURT. Er 
MISCELLANEOUS CIVIL APPEAL No. 17 oF 1922; 
; March 23, 1923. 
Present:—Mr. Kennedy, J. C., and 
Mr. Kémp, A. J.O. 
Mrssrs, HOLLAND- BOMBAY TRADING - 
Co,—APPELLANTS 


^, 7^ "QeTSus. 
Messrs. ESSARDAS DHRAMOHAND— 
RESPONDENTS. 

Specific Relief Act (I of- 1877), ss. 54, 36- —Injunc- 
tion, ad interim, when can be granted —Injunction tò 
restrain defendant from proceeding to arbitration, 
whether can-be granted—Remedy other, open, effect of. 

Section 51 of the Specitic Relief Act entitles a party 
to an ‘injunction , to .prevent the breach of an obligation 
existing in his favour, or where the other party invades 
or threatens to invade’ the plaintiff's right to,or enjoy- 
ment of property, and then only in certain cases. [p. 
283, col. 1.] 

Under s. 58 of the Specific Relief Act, except in a 
case of breach of trust, no injunction should be granted 
waen equally efficacious relief can be obtained by any 
other usual mode of proceeding. [p. 983, col. 2.] 

Matulal Dalmia v. Ramkissendas Madan Gopal, 69 
Ind. Cas. 568; 47 O. 808-and Ram Kissen’ Joydoyal 
v. Pooranmull, 56 Ind. Cas. 571; 47 C. 733; 31 C. L. J, 
259, relied on. 

: Plaintiffs, Wid were a party to a contract, filed a 
suit-in connection with certain arr angements. arrived 
= betwe ən themselves and the defendants with refer- 

2 to the contract and applied for an ad interim 
ia UGA restraining-the defendants from pr ocaeding 
to arbitration under ‘the arbitration clause contained 
in the contract: 

Held, (1) that the plaintiffs were not entitled: to thè 
injunction applied for by them as their application 
could not be brought within the scope of s. 54, of tlié 
Specific Relief Act; |p. 283,*col. 2.] 

(2) that in ease an award was made in the arbitra: ~ 
tion proceedings in favour of the defendants, it would 
be opsn to the. plaintiffs to file a suit to seb: aside 
such award, and that this relief being open to the 
plaintiffs oy dj" not entitled to the injunction ap-. 
ibi 

Appeal from an order.of Mr. Raymond; 
Additional Judicial Commissioner, Sind. 

Mr. Isardas Oodháram, for the Appellants. 


Mr. E. V; Cás:ellino, for the Réspóiidents, 


JÜDGMENT.—This is an . appeal 
against-an interim injunction granted by the. 
learned Additional Judicial "Commissionér 
in the suit. The suit was filed | on the. 9th, 
March 1922 and thé plaintiff prays for a 


y 


[84 10. 1991]: 
declaration and injunction: “ander the fol- 
lowing circjmstanees :— 

By various indénts between him and the 
defendants, the plaintiff contracted to pur- 
chase from the defendants certain goods on 
the defendants’ usiial printed indent forms 
Which contained the u&ual arbitration clau- 
ses. The delivery of some of the goods was 
taken, but-as to the remainder an arrange- 
mént was come.to which has beén described 
by the respondénts as a noratio. 
arrangement was admitted by "the appel: 
lants, “put the appellants cónténd that it 
does hot auiount toa novatio. ‘Under this 
arrangement on the 6th of January 1922 


thete were 76 packages left over for dis: . 


posal. - Of these 46 were tobe re-pürchased 
by the respondents on the basis of the 
exchatige rate of 1s. 6d. pet rupee at 
certain pricés pér piece. Às regards the 
remaining 30 packages it was in effect 


adreed that the plaintiffs should take: 


delivery of the samé at an exchange rate of 
2d. mote than thé exchange fate of the date 
. of taking delivery. 

Now, whatever may be the true con- 
struction. of this arrángement it appears 
ón the pleadings to: be no moré than an 
arrangement dor carrying out or giving 


further time to the respónderts to carry. 


out the indents. The respondents filed 
their suit praying for a declaration that 
. the original contracts on the indents in clud- 
ing the arbitration clauses, were not sub- 
sisting and have been superseded by the 
subsequent arrangement, which: they des- 
cribe as a frésh oral agreement, and for 
an injunction to prevent the appellants 
from proceeding to arbitration under the 
arbitration clauses. 

On the 5th of May 1922, the learned 
Additional Judicial Commissioner granted 
an.interim injunetion and against that 
order the présent appeal is preferred. 

Now, here, in India, v we are governed in 
the case of the grant of an injunction by 
the Specific Relief Act and the only section 
of that Act of which the respondents can 
invoke the aid: ig s. 54. Now, s. 54 of the 
Specifié Relief Act entitles a party to an 
‘injunction to ‘prevent the breach of an 
obligation éxisting in his favour or where 
the other party invades or threatens to 
invade the plaintiffs right to, or eħjoy- 


mieht öf property, and then only in cértain . 


cases. According to fhe respondents’ own 
case there is no obligation subsisting in 


* 


the respondents" favour: that appellants: 


| HOLLAND-BOMBAY TRADING’ CO. v,  ESSARDAS DHRAMOHAND. 


This’ 


283 
should not go to arbitration. The respon- 
dents say there, is no existing arbitration 
clause ‘and it follows there is no obligation 
in their favour that anybody should not 
go toan abortive or invalid *arbitration if 
he so pleases. Mr. Castellino is unable to 
point out any obligation in his favour the 
breach of which is threatened by the appel- 
lants’ proceeding to arbitration. It isclear, 
therefore, that he cannot support the order 
for the injunction under the first paragraph 
of s. 54, nor can it be said that the ap- 
pellànts were threatening to invade the 
plaintiffs right to or- enjoyment of pro- 
perty under the latter part of that section. 
There is a further objection to the grant 
of the injunction and that is that under 
s. 56 (7) n6 injunction should be granted 
when equally efficacious relief can certainly 
be obtained by any other usual mode of 
proceeding except in ‘case of breach of 
trust. Itis cléar in the present case, as- 
Suming that an award in favour of the 
appellants is sought to be enforced, an 


. 6qnally efficacious relief i8 open to the 


respondents viz., to file, a suit to set aside 
such award. Matulal Dalmia v. Ramkis- 
sendas Madan Gopal (1). A similar case 
to the present one is that reported in Ram 
Kissen Joydoyal v. Pooran Mult (2). In 
that case the appellants contended that 
there was .no agreement; in the present 
case they contend that the contracts con- 
taining the arbitration clauses were put an 
end to by fresh contracts. 

Further. if one considers what will be 
the balance of convenience if this injunc- 
tion does not issue it is clearly in favour 
of the appellants because, 
that the respondents succeeded in their 
suit, the arbitration proceedings and the 
award will be invalid and they will not be 
prejudiced by them. On the other hand, 
if the injunction is allowed to remain, the 


assuming g 


appellants will be prevented from obtain- 


ihg an àward until the dismissal of the 
suit, the carriage of the proceedings in 
which lies with respondents. It is to be 
noted that an application was made under 
s. 19 of the Arbitration Act for stay of thé 
suit but that. application was refused. 
Whether an application under s. 19 woüld 


lie in a suit like the present one is a matter 


on which we express,no opinion. 
Tt appears, therefore, that this order 


cannot stand. In reversing it we do not 


1) 69 Ind. Cas. 568; 47 O. 806. 
2) 56 Ind. Cas. 571; 47 O. 133; 31 Q. L. J.259, 


- 


mn 


web 
` 


Ba | 
intend in any way to prejudice the trial of 
. the suit on the merits. 

' The appeal is allowed with costs and the 
interim injunction is discharged. — `’ 
. £. K. 4 Appeal allowed. 
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^ ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 146 
x or. 1922. 

A May 13, 1994. 
“Preserit:—Mr. Cecil Henry Walsh, Acting 
^ Chief Justice, and Mr. Justice “Ryves. 

KALLU SHAH AND ANOTHER— , 
.DEFENDANTS— A PPELLANTS 
versus 
RAHEEM BAKSH-—PrLAINTIEF— 
RESPONDENT. 
-` Easements Act (V of 1882), s. 60—License--Erection 
of butlding—Transfer, right of- 

A license.is ordinarily only a personal right and 
carries with it the incident of non-transferability. 
The mere fact that a license has become irrevocable 
on: account of buildings having been erected on the 
land by the licensee, does not’ necessarily imply that 
the licensee acquires a right to transfér‘ the license 


or the building. 
Letters Patent Appeal against the judg- 
ment of, Mr. Justice Gokul Prasad, dated 
fhe 19th July 1922. Ai un 
. ` FACTS appear from the following judg- 
ment of -> S 
^ Gokul Prasad, J.—This isa defend- 
ants’ appeal arising out of a suit for 
possession of the site of a house built by 
the defendants. The defendants denied 
the plaintiff's title. The defendant No. 1 
the owner ofthe house transferred it to the 


+ 
` 


defendant No. 2. The first Court decreed | 
the plaintiffs claim holding that the, 
plaintiff was’ the mutwalli of the land on : 


which the house in dispute stood and that 


the defendant, a mere licensee, denied the’ 


` plaintiff's title and was, therefore, liable to 
-ejectment. The defendants went up in 


appeal and the learned Judge of the lower: 


Appellate Court has come to the conclusion 


that the plaintiff was the mutwalli and the’ 


: defendant licensee had denied the plaint- 
ifs title, but be held that such denial did 
not necessarily lead to: à decree for dis- 
possession of the. defendant licensee. He, 
however, ‘directed’ dispossession of the 
transferee, the defendant No. . 2. 
defendants come here in second appeal and 
their contention is thet because of the 


building the license has become irrevqeable - 


and thé transfer in favour of the defendant 
No..2.was..& perfectly valid transfer. Next 


~ 


MIERS V. R. R- KHAN, 


' respondent. l 
.days.from to-day, and if so deposited the, 


The 


_ (84.1. C. 1924] 
it is.contended .that the decree maintain- 


‘ing the possession of defendant .No. 1 


and directing dispossession of' defendant 
No. 2the transferee was illegal. Now.as 
to the first point the mere fact that the: 
license had- become irrevocable does not 
necessarily imply that the licensee acquired. 
a right to transfer the license ^or the 
building. A license is ordinarily only a` 
personal right and -carries with it the 
incident of non-transferability. - Under 
these circumstances it is impossible to hold 
with the appellant transferee that the 
decree for his ejectment was a decree bad 
inlaw. He did not and could not acquire 


^. any right by the transfer in. his favour. 


which was not warranted by law. The 

decree of the lower Appellate Court was a 
correct decree so far as he was concerned 
and I dismiss this appeal with costs. It 
appears from an office report that a defi- 
Giency of Rs. 10is due from the plaintiff- 
respondent for the first Court. The decree 
of this Court will not be prepared till the 
deficiency is made good by the plaintift-.. 
He must do this within ten 


office is to receive the. deficiency. In case 
the deficiency is not made good, the suit 
will stand dismissed in all Courts. 
` Mr. M. A. Aziz for Mr. Iqbal Ahmad, for 
the Appellants. 
Mr. S. C. Das, forthe Respondent. 
JUDGMENT.—There: is nothing in- 
thisappeal It was clearly rightly decided. 
We dismiss it with costs. | i ar 
Z. K. Appeal dismissed, 
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: ` RANGOON HIGH COURT. — 
CivinL Revistons Nos, 182, 183, 184, 185 AND ^ . 
186 or 1923. - "RE" 

l June 10, 1924. E 
Present:—Mr. Justice Young and 
' Mr. Justice Baguley. 
F. MIERS AND OTHERS—PETITIONERS 
; versus 


RR, KHAN— RESPONDENT. MEM 
Rangoon Rent Act (II of 1920), s. 18, reference 


S 


. under-—Láimitation, extension of—Limitation Act (IX 


of 1909), s. 5, applicability of. Az 
-Section 5, Limitation Act, does not apply to.a, 
reference under `s. 18 of the Rangoon Rént Act from- 
the decision of the Rent Controller to the Chief’ 
Judge, Small Cause Court. Such.a reference ‘is “not 
in thé:nature of-an- appeal, © — . — .. —. c. 


~ 


[84 T. C. 1924]" MS 
Ind. Cas. 135; „11 L. B. R. 387; (1923) A. I. R. @) 


94, explained. i 
Civil Revisions against the judgment and 


décrée ofthe Chief Judge, Small Cause ` 


Court, Rangoon, in Rent References Nos, 358, 
399, 360, 361 and 362 of 1923. 

Mr. Patel, for the Petitioners. 
` Mr. Clifton, for the Respondent. 


.JUDGMENT.—This order disposes-of 
five revisions of orders passed by the Chief 
Judge ofthe Small Cause Court of Ran- 


E 


goon, acting as a Court of Reference under. 


the Rangoon Rent Act. 
. The facts of these cases are exactly the. 


same, and they will be disposed of by one. 


order. 
The ' respondent, R.: R. Khan, is. the 


landlord of a certain number of plots in - 


Rangoon. He served the five tenants with 


notices to pay enhanced rent.. They refused - 


to pay, and he applied to the Rent , Con-. 
troller to fix the rent: 

The proceedings before the Rent Con- 
troller were somewhat protracted, and orders 


were finally passed on the 25th March. 


1923. l A 

The tenants applied to the Chief Judge 
of the Court of Small Causes under s. 18 
of the Rangoon Rent Act. On the 12th 


July 1923 he dismissed ‘all their appli-. 


cations as- time-barred, and the tenants 
have applied. to this Court in revision of that 
order. 


.'Their contention is that the learned 


Judge should have held that s. 5 of the. 


Limitation Act applied. 
-Section ə of the Limitation Act, says 
‘that the Court may admit an appeal or- 
certain applications after the. period of 
limitation - prescribed therefor when suffici- 
ent cause is shown for the delay.. For 
this section to be applied in the present. 
case, it must be’ shown that it can be , 
brought within the woyding of the section. 


The applications before the Chief Judge, 


of the. Court of Small Causes were not 
applications for review of judgment, nor 
for leave to appeal,. nor were they appli- 


cations which have to be brought under the . 


section by any special enactment of the Act. 


The only hope, therefore, of bringing this. 


section into play would be to hold that they. 
are-appeals, |’ 


It is argued on behalf-of the applicants- 


that they are appeals, and, in support of. 


this contention, a. dictum of Pratt, J., .in- 


Jann: 


-— 


Mahonmed -Ebrahim..Moolla..v. 8.-R: 


' MIERS V..R: Rc KHAN, 
. Mahommed Ebrahim .Moolla v. 8. R. J andass, 70 . 
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dass (1), i&.quoted. In this case the judg- 
ment of the Court is set out in full by 
the Hon'ble Chief Justice, and Pratt, J., 
merely adds a short note. In the course 
of it he. makes the statement :—‘The in- 
tention of the Legislature was apparently 
to provide for an appeal from the decision 
of the Rent Controller to a Civil Court.” 
The -question as to whether the reference 
to the Small Cause Court was an appeal 
or not was not a point requiring determin- 
dition in that case. The remark, there- 
fore, is no*more than an.obiter dictum. It. 


. Will be noticed further that the remark 


does not go further than to state what was 


-apparently the intention of the Legislature. 


It does not state that the Act did provide an 
appeal. Ul 

The Rent Act itself does not say that 
the reference is intended to bean appeal, 
and the fact that 's, 23 states that the 
procedure shall be as nearly as may be that 
forthe regulàr trial of suits shows that it 
cannot be a regular appeal, which would be 
based upon the evidence recorded by the 
Court from which the appeal lay. 

We see no reason . for holding that s, 5 
of the Limitation .Act can apply. The 
limitation for this reference. must be held. 
to be fixed by s. 18 of the Rangoon Rent 
Act. This states that the petition of refer- 
ence must be filed within 30 days from the 
date ofthe order passed by the Controller, 
to which the time taken' in obtaining copies 
may be added. In this view the applica-. 
tions to the Chief Judge of the Court 
of Small Causes were: manifestly out of 
time, 

The wording of s. 18 is important on 
the face of it, and,- therefore, the provi-- 
sions of the section must be regarded aa. 
imperative, : 

. The applications are accordingly dismiss- - 
ed with costs, Advocate's fee one gold 
mohur in each case. . . ; 

N. H. 
zo Applications dismissed, 
CR ai ‘Cas. 135; 11 L. B. R. 387; (1923) A. I, . 
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CA PATNA HIGH: COURT. 
APPEAL FROM APPELLATE Decres No 781 
oF 1920. 
June 28, 1922. 
Present :—Mr. J ustice Adami. 
J ANKI CHOUDHURY AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
VETSUS ` 
SAMBODH KURMI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
_ Chota Nagpur Tenancy Act (VI of 1908), ss. 177, 818, 
224—-Rent, suit for — Intervenor —Question of title-— 
Appeal, forum of. 
a suit for rent the value of which was below 
Rs. 100. and in which proceedings were taken under 
B. “177 of the Chota Nagpur Tenancy Act, one of the 
issues framed was whether the intervenor was entitled 


tothe rent of the land in dispute and the Deputy. 


Collector decided that the intervenor was not entitled 
‘to recover rent from the defendants: 

Held, that the Deputy Collector having determined 
a question of title or interest in land within the mean- 
ing of sub-s. (1) of s. 218 of the Chota Nagpur Tenancy 


Act,an appeal against his decision lay to the Judicial- 


Commissioner and not to the Deputy Commissioner. 
GO 

Pe Bhim Singh v. Guman Ghanjhu, 1 O. W, N. 341, 
relied on. 

- Appeal against a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
28th July 1920, reversing that of the. Deputy 
Collector, Ranohi, 
1918. 

‘Mr: N.N. Sen for Mr.. S. N. Palit, for 
the Appellants, 

‘Mr. ‘Atul Krishna Rai, for the Respond- 
ents. 


‘JUDGMENT .—Thefplaintifts instituted | 
a suit for sajha rent against the defendants | 
who denied the plaintiffs- title to. receive’ 
rent and stated that they had paid rents. 
to one Tribeni-Sahu, Under s. 177 of the: 
Chota: Nagpur Tenancy Act, Tribeni sane 
and: 


was joined- as a party, inter venor, 
claimed that he was entitled to receive 


rent and had received rent from the defend-- 
The: Deputy Collector who tried. the 


ants. 
süit found that Musammat Bimala Kuar, 
wife of the. plaintiff No. 
the plaintif No. 2, was, recorded in the 
Record of Rights, that Tribeni and his father 


. were not proved'to have been collecting.. 


rents in respect of these lands previously 

and that Tribeni Sahu was not entitled to 

collect rents. He disbelieved the defend- 
ants’ plea of payment and decreed the suit 
as against the defendants. 

An appeal was masle to the Judicial 
‘Commissioner who reversed the.finding of 
the Deputy Collector and found that the 
plaintiffs had given no evidence of posses- 
pion and that Tribeni was in possession 


JANKI CHOUDHURY,-v.-SAMBODH KURMI. 


dated the 4th October 


l-and mother Gf: 


pad 


ett: ©. 1094) 


‘and was in the habit of receiving the sajha, 


rents from the under-raiyats: He held: 
that rent was. paid by the. defendants in 
good faith to,Tribeni Sahu for the yearjin, 
suit and allowed the appeal and, dismissed: 
the suit. 

The First contention of:the learned Vakil 
for the appellants is. that.no-appeal. lay to 


the Judicial Commissioner and. that the 


appeal should. have been made to-the De- 
puty Commissioner, 

Now the value of the. suit was- below’ 
Rs. 100-and it was tried. by a Deputy -Col-. 
lector. The learned. Vakil refers to- ss: 
218, 224- and 177 of the Chota-Nagpur Ten- 
ancy Act. Under. cl: (b) of sub-s. (JD) of 
s, 224, suits which are tried and decided: 
by a , Deputy . Collector. and in which. 
under s. 218, sub-s. (2) an appeal is al» 
lowed to the Deputy Commissioner, are 
not appealable to the Judicial. Commis: 
sioner, and s. 218, sub-s. (1) in the. first: 
plaee says that the judgment. of the De- 
puty Commissioner. i 1s final where. the value 
of the suit is Rs. 100. unless.in the suit- 
a- question relating. to a title. to- land; or 
to some interest in land, as bebween parties- 
having. conflicting. claims thereto, has-been 
determined by the judgment: and Sub-s; 
(2) states that when any such ‘suit, ins 
which, if tried and decided by a Deputy- 
Commissioner, the judgment of the Deputy: 
Commissioner. would. be. final, is:tried’ ard: 
decided by a Deputy Collector, an appeal: 
from the judgment of the Deputy:-Gol- 
lector shall lie to-the- Deputy. Commissioner;- 
Where proceedings are.taken under-s» 177 
that is whére a payment to an. inter- 
venor is: claimed and asserted; the- only 
quegtion whigh has- to-be- decided in. the- 
suit is, wliether the- payment. has: im fact: 
been madeto such intervenor in good faith; 
and the: decision in a suit under that section? 
cannot. affect. the right of -any- ‘party who: 
may have a legal- title t6 the: rent- to 
establish- that - title by- a suit in. a. Givil 
Court. Itis argued, therefore, that as this: 
is nob a ease in which a questión of title: 
to: the land.or interest in: the-land-could= 
be decided and'the value was-below. Rê 1005 
the. appeal ‘should, -under-subss.. (2) of -s: 918i. 
be- filed. before the: Deputy. Commissioner 
and ‘giot- the- Judicial: Commissioner: 

Now. it is quite true that where: prox: 
ceedings are taken- under s.- 177; the Court 
will/-not come to a decision .as. “to the- TOs- 
peotive . title. of the. parties. tothe: suit: 
but: in: this case-the Deputy Collector: hag: 


- 
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Was EE to the. 


entitled to rent from the defendants: Thus 
there has been a question of title-or 
interest in land determined by. the Deputy 
Collector and, therefore, an appeal. will lie 
to the Judicial Commissionor and not to 


the Deputy ‘Commissioner. I need. only. 


refer to the case of Lall Bhim Singh v. 


Güman Ghanjhu (1). There it was held that. 


the décision of a Deputy Collector. as to 
whether an intervenor had been actually 


and in good faith receiving and enjoying. 
| rent beforeand up to the, time of the com-' 
| mencement of the suit, is a decision upon, 


| the question whether the intervenor is 
entitled to collect. rent and, therefore, it is a 





[interest in land as between parties having 
‘conflicting claims thereto. 

Then it is contended that, in this suit, a 
décision was necessary as to whether 
Tribeni received the rent from the defend- 
ünts in good faith, and that there has been 
no definite finding by the J udicial Com-. 
missioner on this point. 


Commissionér has found that ‘Tribeni had. 
been in possession and had been, receiving. 
the sajha rent from the under-raiyats and, 


he states that. he has no reason to believe 

thät it “was not paid | in good faith, He 
En nd, that there was no evidence that the. 
plaintiffs had: ever been i ih possession of the. 


land. I think that this is equivalent to a 


finding that Tribeni had. been in the habit. 


of receiving rents ‘and. that he received ; the 
rents on this occasion in the ordinary course. 
andibona fide. ^. - 


Another contention is that the Judicial 
iGonimissioner- ‘has “relied upon -an order ` 
passed: ‘by an Assistant Settlement officér 
during’ the khánapuri proceedings ‘and ‘has 
beenlinfluénced by this ordér in his finding” 


a8 to Tribeni’s possession," Tt is urged ‘that 


this order ` was’ inadmissible ` im evidence, 
and. if may be taken that an order ‘passed 
düring the: “khanapur ‘proceedings is nof. 
good: éyidenoce; but ib is quite clear- that. 
the Judicial ' "Commissioner has: not’ based: 
Tis fihdiig/ on'this/ docümént, nor do I- 
think has. he been. influenced . by. 16... AJl 
he pregümes from the ordér-i ds. “that,  Tribeniy 


- n 


Q 1G W.X.20, pe ees re. 
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- MAUNG BA CHO v. SANG SAN. TIN. 
and his father probably managed the land 


rent Me the vere 
and he has ‘decided that Tribeni is not 


| decision upon a question relating to some. 


It is true, that. 
there is no definite finding but the J udicial, 
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for the wife of plaintiff No. 1 during her 
girlhood.. He merely says that considering 
the order of the Assistant Settlement Officer 
it does not sound:at all improbable that 
Tribeni did mdnage the property for the 
plaintiff's wife. What the Judicial Com- 
missioner had to determine was whether 


‘payment ofrent had been made by the 


defendants toeTribeni and whether that 
payment was made in good faith. and the 
rent was received in good faith, and the 
Judicial Commissioner has come to findings 
on this point and his findings are findings 
of fact. The question of the title between 
Tribeni and the plaintiffs is one which can 
be settled. ina separate suit. Itwas not 
the duty of the Judicial Commissioner to 
come toany finding which could be taken 
as a decision as to title, Accordingly the 
appeal 1 is dismissed with costs, 


Z. K. Appeal dismissed, 


di 


RANGOON HIGH. COURT. 
SPECIAL, SECOND. oe No. 227 oF 
May 29, 1924. 
Present :—Mr. J ustic Duckworth. 
: MAUNG. BA; CHO..anp OTHERS = 
APPELLANTS 
versus. 
MAUNG SAN, TIN AND OTHERS— 
po RESPONDENTS, 
Buddhist Law, Burmese—Pre-emption, right of—8Sale 


-by mother-—Y dunger són, whether entitled to pr e-empt 
—Üne of"several pre-emptors, whether can maintain 


' guit. 


Under Burmese Buddhist Law a right of pre- 
emption : can be enforced only against a. person or 
pérsons who have inherited the land" jointly with the 
claimants. ‘The right can exist ‘only amongst co- 
heirs. [p. 288, col. 2] 

Mo Thi v. Tha K we, 4 L. B., R. 128; 14 Bur. L. R. 
205, dissented from; 

“Maung ‘Ye Nan O v. Aung Myat San, 31 Ind. Cas. 
912; 8 L B. R. 466; 8 Bur, L. T. 167, followed. 

"A:younger È son, cüfinot; under Burniese Buddhist. Law, 
claim- pre-emption, in respect. of: a- sale `of- property , 
effected by his mother, inasmuch as, on his fathers. 
death his mother’: as a ‘Burmese Buddhist widow has an.” 
absolute right: “Of: disposal over the whole of the joint , 
' property. of‘ herself and of her late husband as' 
 &gainst-the | children of their Marriage subject. to ihe. 
special clajms., of the, eldest son' and. the eldest : 
daughter. ` [p. "288; col. ME. 

Ma*Sein Bon v. Ma: San, 30 Ind: Cas. 588; 8L. B, 
R. 501; 8, Bur, L; T, 203: (E; B.),. followed. .- x 


* 
' e? 


* 


we 


2885. : 

“A; co-sharér who is entitled “to enforce’ a right cf 
pr-emptiom under the Burmese, Buddhist Law is en- 
titled singlé-handed to “file a suit for pré-emption 


provided he makes a his othér erenarers Du to 
the suit.. [p. 289, col. 1 


Second. appeal from .a. decree of the 
“District Court, Myingyan, in Civil Appeal’ 
No. 23 0£1923. - 

. Messrs: S. Mukerjee and Samat, for the 
Appellantg, l 

“Mr. Ganguli, for the Respoadents.  .- 

ud UDGMENT.-—In.this case the ‘frat: 
. respondent, Maung San Tin, is the youngest. 
son of the second respondent, Ma Phet Phu.- 
During the rains of 1284 B..E, Ma Phet: 
Phu sold a.piece of land consisting of: a: 
house-site to the first and second appellants,- 
Maung Ba Cho and Ma Haliman, for Rs. 500. . 
This property originally was the jdint-. 
property of Ma Phet Phu and her deceas- 
ed husband, Maung Kyauk Lon. -The third: 
appellant, Ma Hla Bu, is dn elder sister: 
of Maung San Tin and Maung Po Han. 
The third respondent Maung Po Han, was 
- apparently the orasa son. Maung Po Han, Ma 


E Hla Bu and Maung' San Tin were all ‘the 


children of Ma Phet Phu and Maung Kyauk 
. Lon, her deceased husband. 

Maung San Tin sued to enforée' an alleg- 
ed right of pre-emption in respect of the 
land in-.question in the Township Court. 
He' was the sole plaintiff, defendants being 
. his mother, his brother and sister and the 
vendees of the property. His right of pre- 
emption was contested: by the: defendants, 
his mother urging that he had-no- right of 
pre-emption atall. The orasa son, Maung 
Po Han, contended that his mother ‘sold the. 
land in consultation with him and that the 
plaintiff was aware of.the transaction and 
made no protest. Ma Hla Bu urged that. 
the plaintiff had no right of pre-emption, - 
but if anybody had that right, it was she: 
herself, and not the plaintiff. - The- Court 
of first instance appears tó have held that: 
the plaintiff had a right of pre-emption, : 
"but dismissed the suit on the ground that. 
he-had not the means to buy. the suit land, , 
and that his claim was nof, in effect, bona’: 

de. ' 
^ -In appeal to the District Court, the amed 
Judge held that- there was an unequivocal ` 
right of pre-emption, and that'the mere' 
fact that. Maung San Tin appeared not. to. 
have the means to make-the.purehase, was: 
immaterial, since he could in'any eyent: 
- borrow the money. He placed reliance 
upon the.case of Mo Thi v. Tha Kwe (1) ae 

() 4 L, B, Ri.128; 4 PS M 
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gave the plaintiff, Maung: ‘San Tin, a decree’ 
for pre-mption for the purghase-money, 
Rs. 500, which, the learned Judge ordered; 
should be ‘paid beforé the 28th August 
1923, in which case, Maung San Tin was. 
to: ‘be given possession, but “concluded by 
directing that, if the purchase-money* was 
not paid as aforesaid, the suit: should 


` stand dismissed with costs. SEDE 


“1 have read the proceedings, and, fid 
considerable - -thought, my opinion is -that 
the views of both. the- lower Courts -are 
erroneous, when they held that, in such” a 
case as this, the youngest ` brother had: a 
right of pre-emption. I think that. the 
case relied on by the learned Judge of the" 
District Court [Mo Thi v. Tha Kwe (1)] has: 
been implicitly overruled by the Full Bench: 
case of Maung Ye Nam O v. aun Myat 
San (2). In that case Twomey, J (Bir 
Daniel "Twomey).laid down that the right: 
of pre-emption can be enforced only against: 
the person or, the persons who inherited” 
the land jointly with the claimants. . The 
fact-is that it is only amongst the CO- 
heirs (amwesaing or: amwesabet) that the 
right can exist, that is to say; persons, on: 
whom an estate -has ` devolved: According" 


-te Twomey, J.s- judgment in the. Full 


Bench case, the term includes only- those ` 
who- have: -inherited the property jointly: 
fiom a common ancestor; as for instance,’ 
the children of a deceased person, - In this: 
case Maung San Tin, ass-the younger. bro-- 
ther, can-in no way interfere with His’ 
mother's disposal of the property, inasmuch: 
as, on his fathers death, his mother: 
as a-Burmese Buddhist widow, had an ab--. 
solute right of disposal over the whole ofi 
the joint property of herself and of her? 
late - busband as against the children of: 
their marriage, subject of coursé to any” 
claim by, the eldest son to certain specified - 
property. and to his quarter-share as orasa,.. 
and to any claim | by the’ eldest daughter: . 
to certain specified . property. That ‘his: 
mother’s position is such is clear from. the} 
Full Bench ease of Ma Sein Ton v. Ma Sone 
. (3). “The position would, .0f course, be- 
different . if both . the father and mother... 
were dead, and the sale of the property hadi. 
been. made by one of Maung San Tin's Co-. 
heirs. On Maung Kyauk Lon's death; it. 
cafinot . be held that the plaintiff Mauüg;. 


i n Cas. 518; 8 L. B, R. 4606; 8 Bur. Ti e 
B 30 Ind. Cas, 588; R. 501; 8 L. B. 8 Bur, L, 7. «s 
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— [Bi C: 1024). 
` San. Tin ` was a co-hèlr 


Phet Phu, ° 
Volume ‘I. of. the. ‘Kinwun Mingyi's Digest. 


They consist'of one's,elder and younger. 


- brothers,. elder. and, ;younger sisters. and, 
their children. I do not think it could be 
held, therefore, ‘that Maung San Tin was in 
any. sense a paukpaw. ‘or amwesaing during 
the lifetime. of his mother, Ma rae 
Phu >: 

o With this: finding, it is‘not. really neces- 
sary to deal with the ground of appeal that 
Maung’ San Tin alone was not entitled to 
file :this:suit for pre-emption, but I think 
that it's clear ‘that, in the. correct cirum- 
stances, he would have been: able, single- 
handed, to file such a suit, provided he 
made all this‘other co-heirs parties to the 


sult, which, as'a matter'of fact, was done in 
‘Moreover, the fact that -he had. 


this: Case 
previously . assented to the sale by his 
mother. of halfthisproperty, is.no criterion 
for holding that he consented to the sale 
of the remaining half. . I do not think that 
any more.need be said. . The result is that 
the. decree of the lower “Appellate Court 
is set aside, and that of the Township Court 
dismissing the suit is restored. The ap- 
pellants-and the second and third respond: 
ents.will get their costs in the Trial Court 
and in the lower Appellate’ Court, which 
will be paid by the first respondent, Maung 
San Tin. -In-this Court ‘the appellants will 
get their costs payable by the first respond- 
ent, the appeal having been heard ex parte 
as agaitist the second and third respondents. 

Zo Ke Decree set aside, . 


ALLAHABAD HIGH COURT. 
Execution SEcOND -APPEAL No. 97. T 

l oe or 1923. T" 

»E A : March 18, 1994. . >. 4 

Present: —Mr. J ustice Daniels and 

| Mr. Justice Mukerji.  ... ` 

|  OHHOTE LAL—JupewENT-DERTÓR— 

; I, NA 5 

|. SUS 

i KEDAR NATH ine OTHES—DECREE~.. 

` . HoLDERS--RESPONDENTS. e 

4 __ Insolvent Debtors Act, 1848 (11 & 12 Vie., c. 21 ) 8. 7— 

4 Undischarged insolvent—A fter-acquired property, dis- 
i posal of—Bona tide transferees, position of. 

3 In spite of a order under s. 7, Insolvent Debtors Act, 

| being passed against an insolvent, providing for the 

i'yesting of his future pr id in the Official Ássignee, 
| 19 

|. 
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with” lis mother, "i 
Co-heirs.are defined in s. l1, 
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the- iiir is free to dispose of any property that 
he :might acquire after being declared insolvent, and 
all persons’ dealing "with him bona fide and for a 
consideration are discharged from making a further 
payment to the Official Assignee, provided the transac- 
tions took place before the Official AsSignee intervened 
and elaimed “ the Property. on, behalf of the insolvent's 
estate. [p. 290,-col. 

Cohen v. Mitchell "(1890) 25 Q. B. D. 202; 59 L. J. 
Q. B. 409;.63 L., T. 906; 38 W. R. 551; 7 Morrell 907, 
Laduram Nathmull v. Nandlal Karuri, 59 Ind. Cas. 
747; 47 C. 555; 310. L. J. 150, Kristocomul Mitter v. 
Suresh Chunder Deb, 8 C. 556; 12 C. L. R. 253; 4 Ind. 
Dec. (N. s.) 358, .Sriramula. Naidu v. Andalammal, 30 
M. 145; 17.M. p 14, and Aliahmad Abdul Hussein 
v. Vadlal Devchand Parekh, 53 Ind. Cas. 197; 43 B. 890; 
21 Bom. L. R. 849; relied on. 


Execution second appeal from a decree 
of the District Judge, Agra, dated the 11th 
April, 1923. 

7 Dr. K.N. Katju, for the Appellant. | 

Messrs. L. M. Banerji, P. L. Banerji and 
N. P. Asthana; for the Respondents. ' 


JUDGMEN'T.—The facts: of this case 
&ré briefly these. One Kedar Nath of Agra 
‘was adjudicated insolvent in Calcutta 
under the Insolvent Debtors Act on 4th 
September 1906. On Ith of January 1910 
‘Kedar. Nath obtained an order for personal 
discharge, but he continued to be an ad- 
judicated. insolvéntso faras the property 
‘was concerned. In 1921 Kedar Nath sued 
one Chhote Lal for recovery of a certain 
‘sum of money on the ground that it was 
.due to him for certain services rendered 
to. Chhote Lal. He obtained a decree on 
19th January 1922. On llth February 
1922 “Kedar Nath sold -the decree to Baij- 
math. Chhote kal filed an appeal against 
‘the decree and made an application ‘to the 
‘Court for the stay of execution pending thé 
appeal on the grouhd, inter alia, that Kedar 
Nath was an undischarged insolvent. It 
“appears, however, that the parties came to 
terms on 22nd- February 1922. A compromise 
‘was filéd in the execution department by 
which, on paymentofa sum of Rs. 2,300 to 
‘Baij nath, the transferee, the decree was 
taken as fully satisfied. The appeal was 
‘also dismissed on an application by the 
“appellant, Chhote Lal. The Official Assignee 
‘then, for the first time, intervened on 3rd 
“March 1922. On that date he made‘an 
‘application to the learned Subordinate 
Judge of Agraasking that his name might 
"be. substituted in place of Kedar Nath and 
“that hemight/be pgrmitted to execute the 
decree. 

."'Wé may point outhere that the learned 
J udge of the. lower Appellate Court has 
made à mistake i in Saying that the applica. 


* 
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tion was. made. on 21st February 1922. 
That was the date on which the Official 


Assignee in Caleuttasigned the application 


which was actually filed on 3rd. March 1922. 
The, application of the Official Assignee 
was. dismissed on 4th March 1922 by the 
‘learned Subordinate- Judge on the ground 


‘that the decree had been satisfied and. 
~ there could be no substitution of names. 


On 24th March 1922 the Official Assignee 


' made an independent application for execu- 


tion of the decree which had been obtained 
by Kedar. Nath. Chotte Lal came in and 
pleaded that he had satisfied the decree 
.and it could not be executed against him. 


‘He led evidence before the Court of the 


first instance.to prove. the factum, of pay- 


.ment. .The learned Subordinate Judge. 
< came to the conclusion that there was a 


payment,. but that payment could not 
exonerate ` Chhote Lal. On appeal, the 
District Judge came to the Same conclusion 
and dismissed the appealof Chhote Lal. 

In this Court it has been contended on 


‘behalf of.Chhote-Lal that having regard 


to the law: as has been interpreted by 


various rulings of Court, he was not to 


be called upon 'to make a second payment. 
"On behalf of the respondent.it was urged 
that there was really no finding .on the 
part of the First Court to the effect that 
there was a bona fide payment and. that no 
‘such finding was confirmed by the learned 
District Judge. .We have, however, heard 
a portion of the evidence and notice that 
the Official Assignee ‘led. no, evidence to 
‘contradict that evidence which had been 
adduced on the part of Chhote Lal. We 
must, therefore, hold and. do hold that 
‘Chhote Lal did as a matter of fact make a 
‘payment of Rs. 2,300 and’ that payment 
“was a bona fide one to satisfythe decree 
passed against him, . | : 

. Now the question is whether the fact 
that Chhote Lal was aware that Kedar 
Nath was an undischarged insolvent pre- 


. eluded him from making a valid payment 


of the decree. We have been referred to 
ss. 7, 26 and 27 of the Insolvent Debtor's 
‘Act and to. the following cases, namely, 
Cohen v. Mitchell (1), Laduram Nathmull v. 
„Nandlal Karuri (2) Kristocomul Mitter v. 


Suresh . Chunder Deb (3) and Sriramula 
' i e? n 


* (0) (1800) 25 Q. B. D. 262; 59 L. J. Q. B. 409; 63 Lt 
"t, 206; 38 W. R. 551; 7 Morrell 207. 2 Sb "s L; 
2) 55 Ind. Cas. 747; 47 O. 555; 310. 


4 
» 


chhotÉ LAL». KEDAN NATH. 
Naidu v. Andalammatl (4) and Alimahmad, 


- * 
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Abdul Hussain v. Vadlal Devchand Parekh . 
(b. It appears to usas a result of these“, 


authorities that in, spite of the fact that by 
order passed under s.7 of the Insolvent 
Debtors Act, the future property of Kedar 
Nath was to vest in the Official Assignee, 


Kedar Nath was left free to dispose of any 


property that he might acquire after being 


declared an insolvent and that all persons , 


dealing with him bana fide and for a 


consideration were to be discharged from. - 


making a, further payment to the ' Official 


Assignee, provided the transactions took | 


place before the Official Assignee intervened 


and claimed the property on -behalf of the 


insolvent's estate. . "os 

The leading case on the point is. that of 
Cohen v. Mitchell (1). That case was quoted 
in Alimahmad Abdul Hussain v. Vadlal 
Devchand Parekh (5) and Shah, J. on page 
903* says :—‘ In India long before the deci- 


sion in Cohen v. Mitchell (1) it was held m . 


Kristocomul Mitter v. Suresh Chünder Deb 
(3), that so long as the Official Assignee 


had not interfered, an insolvent who had. 


not obtained his final.discharge had power 


with respect to after-acquired property to. 
‘buy and sell and give discharge and do 


all other acts which he could have done 
before his insolvency.” He has shown at 


page 905* of the report that this law applied 


to both moveable and immoveable property. 


We are dealing with moveable property, 
“namely, a decree. 


The authorities, therefore, establish the 
proposition forwhich the appellant. con- 
tends. Indeed, Mr. Asthana, the learned 
Counsel onthe other side, agrees that the 
point cannot .be controverted. We accord- 
ingly allow the appeal with costs, which 


will include fees in. this Court om the- 


higher scale and set aside the decrees of 


the Courts below, and dismiss the applica- : 


tion for execution made by the Official 


Assignee.. The appellant will gét his costs’ ' 


in the Courts below as well. 
N. E Appeal allowed. 


(4) 30 M. 145; 17 M. L. J. 14. | e 
(5) 53 Ind. Cas. 197; 43 B. 890; 21 Bom. L. R. 849. 
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RANGOON HIGH COURT. 
CIVIL MISCELLNEOUS APPEAL No. 51 

- oF 1924. 

July 23, 1924. 
‘Present:—Sir Sydney Robinson, Kr., Chief 
. Justice, and Mr. Justice Brown. 

YEO ENG BYAN--APPELLANT 
versus 


BEN G SENG & Co. AND OTHERS— 


RESPONDENTS. 

Letters Patent (Ran.), cl. 18—" Judgment," meaning 

of-—Partnership, suit for; dissolution of — Preliminary 

dezree—Order ' gwing directions to Commissioner, whe- 
‘ther “judgment”. 

A decision which..affects the merits of the question 
between the - parties by determining some right or 
liability may rightly be held.to bea “judgment” within 
the meaning of cl. 13 of the Letters Patent of the Ran- 
goon High Court. Butanorder which merely paves 
the way forthe determination of the question between 
the parties cannot be considered to be a “judgment,” 
nor can a mere: formal order, merely regulating the 
procedure in the suit, or one which is nothing more than 
a step towards obtaining final adjudication  [p. 292, 
eo 

Justices of the Peace for Calcutta v. Oriental Gas 

Company, Limited, 8 B. L. R. 433; 17 W. R. 304, 
Ramendra Nath Roy v. Brojendra Nath Dass, 41 Ind. 
Cas. 944; 45 ©. 111, Hadjee Ismael Hadjee Hubib v. 
 Hadjee Mahomed Hadjee Joosub, 18 B. L. R. 91; 21 
: W. R. 308, and Tuljaram Row v. Alagappa Chettiar, 8 
Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 697; 8 M. Ls, 
‘T. 453; 21 M. L. J. l, ‘referred, to. ` 

Ina suit for the dissolution of partnership affer a 
preliminary decree had been passed an order: was 
-made giving directions to the Commissioner for the 
pur pose of “facilitating the examination of accounts 

y the latter and confining the enquiry to the parti- 
teular purpose of the suit: - 

. Held, that the order was one “regulating the pro- 
cedure in the suit rather than an order determining 
any ‘right between the parties and did not amount to 
a "judgment" within the meaning of cl 13 of the 
‘Letters Patent of the Rangoon High, Court and was 
eni oo appealable Sefer that clause. [p. 293, 
co 

| Civil Miscellaneous Appeal against the 
order of this Court on the Original Side in 
‘Civil Regular No. 396 of 1922. 

; Mr. Burjorjee (with him Mr. pee 
for the Appellant. 


41 | Mr. Das, for the Respondents.. 


JUDGMENT. ` 
“I Robinson, C. J.—The question we 
have to decide now is whether the appeal- 
sought is competent under cl. 13 of the 
Letters Patent of this Court.  : 

‘A suit was brought for the dissolution of 
a ‘partnership and for an accout to be taken 
of the. partnership, and praying that the - 
plaintifis’ share therein be ascertained and 
‘paid to them. 

‘By consent a preliminary decree for an 
account was passed. lIt' declares the part- 
perehip. to be so tod, uci orders that all 

| l S 
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'* géd itand kept the accounts. 
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proper accounts ofthe- said- partnership be 
taker, ‘The Official Referee was appointed 
Commissioner to take the ee of the 
partnership. 

It appears: that Hs 4th. defendant had 
financed, the partnership, and that he mana- 
It further 
appears that the lst defendant had purchas- 
ed rice from the partnership for which he 
had to pay; also that the 4th defendant 


had obtained freight from a Shipping Com- 
pany, which was$ managed by the Ist de- 


fendant, and that he owed money to the 
Shipping Company for that freight, or that 
the lst defendant had ‘paid this money for 
him and he owed-the money to the Ist 
.defendant, The 4th defendant, being the 
accounting party, submitted the accounts 
-to the Commissioner. 

With regard to those accounts, cerain 
questions arose before the Commissioner, 
and; as regards those matters, he applied 
to the Court for directions, and the order 
giving directions is the order from which 
-the present appeal is sought. 

In his report the Commissioner sets out 
‘the facts of this debt due by the 4th defend- 
-ant to the Ist defendant and that the 


-accounts before him showed that the 4th 


: defendant's debt had been adjusted against 
the mioney due by the Ist defendant to the 
partnership in the partnership accounts. 
.He points out that the plaintiff and the 4th 
defendant appear to be friendly with each 
other, and that the first three defendants 
are the parties. on. the other side. The 
plaintiff did not object to the accounts filed 
-by the 4th defendant, but the Ist defendant 
‘brought in certain objections, claiming 
-credit for items alleged to be due to him 
for freight. 

The Commissioner pointed out that these 
‘were-not questions arising in the partner- 
-ship accounts, though they had been in- 
.cluded in the accounts in the shape of 
adjustments, He suggested that, if the 
. parties consented, it might be possible for 
-him to go into the question of these adjust- 
.ments; but Counsel for the 4th defendant 
deinurred to this. 

At thenext hearing Counsel for the plaint- 


-iff filed two obj ections tothe Commissioner's 


.going into the adjustments on the ground 
that the questions as to freight are entirely 
between the Ist and 4th defendants and 
-have no’ relationship to the partnership 
whatsoever. He,-therefore, asked directions 
_as.to’ whethér "I, age Commissioner for 


\ 


aa 
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taking thie” accóühts 'direeted to be taken 
by the preliminary: decree dated the 4th 
June.1923 shoüld -go into the ‘accounts 


brought in Before me by the 4th defendants 
as théy stand.:....... of whether defendants 


four and. the plaintif or the one or otherof - 
' ‘them is-entitled to. bririg in an' aniended ^ 


account: of the amount due for rice by de=- 
4éndant.oüeto the partner ship-and inter est 


; ‘thereon: without reference to any ‘questions 


‘arising ‘between the ist and 4th defendants 
in respéct of freight. dué by the latter to 
‘the former" 

The order passed! 
‘out:— 


tar ¢ 


giving directions; sets 


. «Tha debt owing’ dy the Ath defendanit. K 


‘to’ the Ist defendant isih nó sense a part- 
‘nership: matter, It'is merely & debt ‘of a 
private nature owing: by one partner toan- 
other and mot to. the partnership. . Under 
‘these circumstances this is not a debt 
-which can be adjustéd as between the 4th 
‘and ‘Ist defendants; tlie debt owing by the 
sist defendant béing ene owing to:the part- 
nership and the 4th defendant & débt being 
‘one owing tothe Ist defendant.” 


- Phe quéstion as to what are “judgments” 


within ‘the meaning- ofl. 18-of: the Letters 
"Patent has been the Stbjectof much con- 
‘sideration: by various High 'Goürts. The 
Jending case is that of Pin tistices of the Tae 


> Ba 4 4.3 


Gadah, o 7: says =m We think dut Gade. 
"ment in cl. 15 means à detision whith 
‘affects‘the merits of. the question between 
‘the parties detérniining bome- right or 


: < liability. It may be either final or prel- 


:minary, or interlocutory, ‘the differénce 
- between them being that a final. judg- 
ment determines the whole eaüse or suit, 
“and a preliminary or interlocutory judgement 
determines only a part-of it leaving’ other : 
; matters:to-be determined. Both classes are 
‘provided for in ‘els. 39 and. 40: .of the 
‘Charter. An order, such as that before us, 
“which only authorizes a proceeding: to be 


‘taken for the. determination of the’ ques- 
‘tion between the parties, cannot be. cors, 


sidered a Judgment," | - 

In Ramendra Nath Roy v. _Brojeniira WN. a 
Dass A it has been pointed out by Mooker- 
“jee, J., (page 126*),- that “It is plain-that the 


true tent to. be applied in the solution of 


-the question - of. the competencé. of. the 


T is, not- the form’ of the adjudication »4 


. (1) 8 B. L.-R. 433; 17 W. R. 364, 
- -(2) 41 Ind. Cas. 944 45/0. 111. ° 


* Page of 45 O.—[Id.]- 
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ingia final adjudication in the suit’ is not, - 
in my opinion, a judgment within: the, 
| P of the Letters Patent." 


. Sr t. ©. 1024] 
but its real effect on “thé suitor proceed- 
ing in which it has been. made.” 


refers to the dictum .of: Couch, Q. d. 
Hadjee Ismael 'Hadjee Hubib v. Hodie 


. Mahomed Hadjee Joosub (3), where- the" 


learned Chief Justice said: “The order... 

Was of great importance to the parties, 
was not a mere formal order or an order 
merely regulating the procedure i in the suit, 
but one that had the effect of giving a juris- 
‘diction to the Court which it ‘otherwise 
would not have; it might fairly be said tò 


détermine some right between the parties, ` 


namely,’ the. right to sue ‘in qasucuer 
“Court.” 


Sir Arnold White, 6. J, said (page 7t): “The 


test: seems to me to be not what-is the form ` 


‘of the: ‘adj udication- but what is its: effect in 


the suitor proceeding in which it is made.. 
lits: effect, whatever its form may be, and 


‘whatever may be the nature of the appli- 


*eation-on which it is made, is to put an end 
*to-thie stit or proceeding so far as the Court 


before which the suit or proceéding is pend- 
ing is concerned, or if its effect, if itis not 
a cortiplied with, 16 to putan end to the suit or 
‘proceeding, I ‘think the adj udieation is’ a 
judgment within the meaning of the clause. 
“An “adj udication ‘on’ ‘dn application which 
“is nothing more than a step towards obtait- 


' With these dicta Iam in general agree, | 


‘Went, T-agree ‘that-a decision ‘which affects 
the merits of the question between’ the 
‘parties by determing some right or liability 
may rightly be held to bea "judgment: 

and Lthink that an order which merely 


paves the way for the determination of the' 


question between the parties cannot be 
considered to be a "judgment"; nor ‘can ‘a 
mere. formal ordef merely’ regulating the 
procedure in the suit, or one. which is noth- 


,ing more than 4 step ‘towards obtaining a 


t 


final adjudiction. 


. think that the order musthave direct | 


reference to thé suitthat is before the Couzt, 


“and it is plain that'in this case all that the 


preliminary decree ‘ordered was that the 
‘aceounts of the. partüership should be taken, 


The-Commiissioter had’ power only to deal. 


with the accounts of the partnership; ‘he 


3)13 B: L. R. 91; 931 W.R. 303. ` 


And = 


- 


In Tuljaram Row v. Alagappa Chettiar (4) m 


4)'8 Ind. Clas. 340; 35M. 1; (1910) M. W. N. $92; . 


'B. M. T. T. 453;21.M: D. J. 1. 
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nion that no-appeal ‘lies from the order in 
‘question, and that this appeal must stand 
dismissed with costs. Advocate's fees ten 
gold mohurs.. E E MM 


Brown, J,—I agree :in holding that 


4he order appealed against is noia judg- 
ment, -and that an appeal did not lie. ` 


~he 


. The order ‘merely states that private 


debts cannot be. adjusted in the partner- 
‘ship. It would appear from the proceed- 
ings of the Referee. as though this has 
been interpreted by:him as meaning that 
‘such debts "which shad previously been 
shown as adjusted must now be readjusted. 
f this be the meaning of the order, then 
the order would,appear to haverfar.reaching 
‘effects; but the order-itself does not say 
‘this, andit isnot a final decision on -this 
point. It is only in she nature of general 
instructions to the Referee asto the pro- 


cedure to:be adopted*-by him, and it 


is not in any way a final pronouncement 


as to the rights-of the parties, It does . 


‘not purport finally to -decide any: of the 
rights between the -parties. It is couch- 
.ed in general terms, and -it is impossible 
‘to say >- at. this stage. what  pxeoise 
‘effect, if any, it will have, on the final 
‚decision in thé suit, It isan order regu- 
dating . the, procedure in the. guit rather 
than an order determining :àmy. righit.bé- 
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tween the parties. d, therefore, agree with 
the order proposed, : 


1 - 


Appeal dismissed, 


t 
my waman wayan 
r 


_ | PATNA HIGH .COURT. 
‘Letters PATENT ApPEAL No. 59 or 1920 ` 
; "April 9, 1924. 


` "2 e * » 
. Present:—BSir Dawson Miller, Kr., 


' Chief Justice, and Justice Sir B. K. 
xu -~ Mulliek, KT. 
SRI KANTA PRASAD. AND OTHERS— 
i APPELLANTS 
a ~ VETSUS 
^ JAG SAH AND oTHERS— RESPONDENTS. 
Transfer of Property -Act (IV of 1882), s. 60—Suit 
for redemption-—Part owner of equity of redemption, 


' whether can redeem whole mortgage—Civil Procedure 


Code (Aet V of 1908), 0. I,r. 9—Defendant objecting to 
joinder.of parties whether can urge non-joinder— Brit 
tenure—Escheat—Practice—Ground not taken in memo- 


-randum of appeal, whether can be urged—Court, per- 
, mission of. l : 


- “Phere is nothing in s. 60 of the Transfer of Pro- 
perty Act to debar the owner of a part of the equity 
of redemption from offering to redeem the whole 
‘mortgage. [p.294, co. 2.]:. ` 

.. Fadalli Begv. Tuka Ram, 57 Ind. Cas. 535; 25 O, 
W. N. 241; 48 O. 22; 47 I. A. 207; (1920) M. W.N. 369; 
28 M.-L. T. 95;-39 M. L. J. 147; 2 U. P. L. R. (P. O) 
123; 16 N. L. R. 154; 12 L. W.503; 22 Bom. L. R. 
:1315; 43 O. 22 (P. €), followed. 

Ahmad Ali Khan v. Jawahir Singh, S. D.N. W. P. 
.425, Bhikaji Daji v. Lakshman Dalal, 15 B. 27m; 
, unrep. P, J.B. :H. C. (1888-91) 149; 8 Ind. Dec. (N. &) 
.18, referred to. 

Thedefendanis in asuit for redemption cannot be 
.pllowed tomrgethe ground of non-joinder of all the 
owners of the equity of redemption when they them- 
‘selves opposed the plaintiffs application for making 
such owners parties to the suit. [p. 295, col. 1.] 

A brittenure does not escheat to the Crown on the 


-death of the holder thereof, unless it is a permanent 


tenure. [ibid] . 
Additional grounds to a memorandum of appeal 
Pus ne be taken ‘with the permission of the Court. 
$016. ý z s ` 
I A point not taken in the Court below nor in the 
memorandum of appeal cannot ba raised for the first 
time in the Court of Appeal even though notice thereof 
has been served on the respondent. [ibid.] 
Letters Patent’ Appeal from an order of 
‘Mr. Justice Ross. ` 
Mr. Harnarain Prasad, for the Appellants. 
Messrs. K. P. Jayaswal and S. Lal, for 
the Respondents. 
^ - JUDGMENT. 
Mullick, J.—This appeal arises out of 
& suit for redemption in respect of a small 


“parcel of land which is said:to have been 
-the occupancy holding of one Kunj Behari 
‘Das and to have beea mortgaged by him in 


1852 to the ancestor of the-defendants, The 
estate in-which the land fell has by reason 
of-suctessive partitions’ been -parcelled out 
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_into- a number of other estates bearing 
different Tauzi numbers but the land in suit 
hag remained joint and is the property of 
the proprietors ofthe various estates which 
have been carved out ofthe parent estate. 
The plaintiffs represent only some of those 
proprietors and one of the points. raised in 
this appeal is that unless ail the proprietors 
interested in the land are joined this suit 
for redemption cannot proceed. This point, 
- however, will be considered later. 

Kunj Behari having died without heirs 


the plaintiffs claim that the occupancy. 


holding has reverted to the proprietors and 
that they as part owners of the equity of 
redemption are entitled to redeem the pro- 
perty from the defendants. i 
The Munsif who tried the suit found that 
‘the plaintiffs had not succeeded to the right, 
title and interest of Kunj Behari Das and 
that the, land being not an occupancy hold- 
ing but a lakhiraj brit-tenure the land- 
‘lords had ‘derived no interest upon the 
death of Kunj Behari. Heheld that there 
had been an escheat to the Crown. The 
Subordinate Judge in appeal also came to 
the same conclusion. 
` There’ was then an appeal by the plaint- 
‘iffs to this Court and Mr. Justice Ross who 
-heard the appeal found that the land was a 
tenure but that the onus of proving an 
‘escheat being upon the plaintiffs and there 
being no: evidence of a permanent and 
absolute interest the Crown could not claim 
-the land by escheat and that there had in 
‘the circumstances been a reversion to the 
landlords, . He accordingly held that the 
‘plaintiffs as. representatives of the mort- 
_gagor were entitled to redeem the whole 
property on payment. of the sum of 
Rs. 78-14-0. Mr. Justice Ross also made a 
‘decree for the payment of mesne profits to 
„the RE: from the date of the institu- 
tion of the suit, i.e. from the 14th A- 
yber.1918 | ONSE 
In appeal before us three points have 
been taken. The. first pointis that the 
‘proprietors of all the estates who-own a 
proprietary interest in the land in suit 
should have been joined and that the suit 
“cannot proceed in their absence. It appears 
however, that on the 23rd August 1919 an 
application was made by the plaintiffs to 
implead the absent proprietors. The defend- 
ants opposed that application and on the 


* 8th September 1919 the Munsif declined to . 


grant the prayer. In these cireum$tances 
dt. does not appear to me reasonable - that 
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the defendants should be.allowed to urge 
the ground of non-joinder. Seeing that 
this was à suit for redemption the Court 
would certainly have added the absent 
proprietors but for the opposition offered by 
the defendants. They cannot now be. 
allowed to attack the Court for doing the 
very thing which they wanted it to do. 


The next point is ‘whether the plaintiffs 
are entitled to redeem the whole mortgage. 
It is said that the defendants are the co- 
sharers of the plaintiffs in the land in suit 
and that if the plaintiffs have succeeded to 
the mortgagor's interest, the defendants 
too have succeeded to that interest jointly 
with them to the extent of their share. It 
is, therefore, contended that the mortgage 
has been extinguished to the extent of the 
proprietary interest of the defendants and 
that the plaintiffs cannot be allowed to 
redeem the whole mortgage. Now the law 
on this point is contained in s. 60 of the 
Transfer of Property Act, and it has been 
recently explained by the Privy Council in 
Yadalli Beg v. Tuka Ram (1). There is 
nothing in s. 60 to debar the owner of a 
part of the equity of redemption from 
offering to. redeem the whole mortgage. : 
Indeed some earlier cases, following Ahmad 


Ali Khan v. Jawahir Singh (2), have laid 


down that the mortgagor is bound to offer 


‘to redeem the whole. The matter is further 
'complicated in cases where the property is 


joint and indivisible and the transferee of 
a portion of the equity of redemption can- 
‘not point to any defined share as his. The 
"Bombay High Court have held that one of 
‘several co-parceners may redeem the whole 
property leaving it to the mortgagee who 
-has‘purchased a portion ofthe equity of 
redemptionto have his rights: ascertained 
and defined in a suit for partition [Bhikaji v. 
‘Lakshman Dalal (3). I think, therefore, 
‘there can at least þe no objection to asuitby 
‘a part owner of the equity of redemption for 
theredeniption of tht whole mortgage, and 
it isfor the mortgagee to object to such 
redemption so that the equities might Le 
investigated. No objection was, however, 


‘made by the defendants at any stage of the 
present case in the Courts below; nor was 


(1) 57 Ind. Cas. 535; 25 C. W.N. 241; 48 C. 22; 471. 
A.20% (1920) M. W.N. 369; 28 M. L. T 95; 39 M. L. J. 
147. 2'U.P. L.R. (P. C.) 123; 16 N. L. R. 154; 12 L. W, 
503: 22 Bom. L. R: 1315; 48 0. 92 (P. O.). 

(23) S. D. N. W. P. 425. f 

3) 15 B. 27n; Unrep..P.. J, B.H. C. (1£8£-91) 149; 8 
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the objection taken in the memorandum of 
appeal before MY. Justice Ross or in the 
memorandum of „appeal before us. The 
ground is now taken for the first time by 
notice served upon the respondents to-day, 
notwithstanding. the rule of this Court 
which prescribes that'additional grounds to 


a memorandum of appeal can only be taken : 


with the permission of the Court. The 
ground involves a mixed question of fact 
and law, and, in my.opinion, it is impossible 
to investigate it -at this late stage. The 
‘defendants, therefore, cannot be allowed to 
urge that a-part’ of the mortgage security 
has been extinguished and that the decree 
for the redemption ef the whole is wrong. 
= The third point is the substantial point 
which was argued before Mr. Justice Ross. 
It was urged before him that the Crown 
got no title to the property by escheat. Mr. 
Justice Ross found that the property was 
the brit tenure of Kunj Behari. The 


Subordinate -Judge in the.Court of first ` 


appeal had found that the property was the 
rent free tenure of Kunj Behari Das under 
the maliks of the village and he apparently 
considered that such afinding was sufficient 
to justify an escheat. Mr. Justice Ross, 


however, correctly points out that there 


could ‘be an escheat only ofan absolute 
hereditary mokarrart tenure and that 
although the tenure here might be heredi- 
tary and rent-free there was no evidence 
that it was permanent. Our attention has 
been drawn to the glossary of terms used in 
the Survey and ‘Settlement proceedings in 
Bihar and Orissa which shows that a brit 
tenure is a service-tenure and it is urged 
that this definition is sufficient to allow an 


inference of permanency to be raised. .In 


my opinion the inference if anyis exactly 
the other way. A’ service-tenure is not 
necessarily permanent and until thé plaint- 


iffa can show that Kunj Behari. held the’ 


land in perpetuity they cannot succeed.’ 
In our opinion the judgment of ‘Mr. Justice 


Ross on this point was right and the land- 
lords wereentitled to the reversion of the 
land upon the:death of Kunj Behari Das.. 


The decree, , therefore, for redemption 
should, in my opinion, be maintained. 
. À point was taken as to that part of the 


decree which directed the assessment of 


mesne profits. It was contended that the 


plaintiffs were not entitled to mesn®@ pro-. 


fits from thedate of the suit. The plaint; 
however, contains an allegation that before 


he suit the plaintifis had tendered the ` 
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redemption. money several times to the 
defendants. That allegation is: not denied 


. in the written statements and in the cir- 


cumstances the plaintiffs are entitled to 
mesne profits which they: assess at Rs. 10 
from the date of the suit, The result, 
therefore, is that the appealis dismissed 
with costs. 

Miller, C. J.—1 agree. 

K. S, D. Appeal dismissed. 


RANGOON HIGH COURT. 
First CIVIL APPBAL No, 106 or 1923. 
| March 3, 1924. 
Present :—Mr. Justice Lentaigne and 
NS Mr. Justice Carr. 
HIRJ EE DEVRAJ AND Co.—APPELLANTS 
; Versus : 

MAUNG NYUN SHEIN-—RESPONDENT. 

Contract—Money paid under illegal contract, whe- 
ther can be recovered. 

lf money is paid or goods are delivered for an 
illegal purpose, the person who has paid the money 
or delivered the goods may recover them back before 
the illegal purpose is carried out. But if he waits till 
the illegal purpose is carried out or if he seeks 
to enforce the illegal transaction, in neither case can 
he maintain an action. [p. 298, col. 2.] 

Where an executory contract is made for the sale 
of goods on a condition which is prohibited by the 
law, and a deposit is made in pursuance of the con- 
tract then if the illegal sale is not carried out and 
remains totally unperformed, it is open to the party, 
who has made the deposit, to repudiate the illegal 
contract and on the avoidance of the contract to re- 
eover the moneys deposited by him thereunder. He 


“cannot, however, sue for the return of the deposit and 


for damages on the basis of the alleged validity of 
the contract and an alleged breach by the defendant. 
[p. 299, cols. 1 & 2[.] * 

(Case-law discussed). 

First appeal from a decree of the District 
Court, Tharrawaddy, in Civil Regular 
No. 17 of 1922. 

. Mr. P. H. Judge, for the Appellants. 

Mr. Maung Pu, for the Respondent. 


JUDGMENT. 
1919: the Government of Burma, in exercise 
of powers conferred by r. ll, sub-r. (2), 
el. (6) of the Defence of India (Consolida- 
tion) Rules, 1915, as subsequently amended, 
by a Financial Department Notification 
No. 51, prescribed with effect from that date 
that the maximum priceat which unhusked 
rice (paddy) may be sold in Burma shall 
not exceed Rs. 150*per hundred baskets, 
each ‘containing 46 lbs. weight of paddy 
delivered. at, the purchaser's premises in 


p 2 "4 

Bg 
-Rangoon, Moulmein, Bassein or Akyab, and 
that when delivery is taken, at some other 
place, the maximum price shall not exceed 
the same rate less the actual cost to. the 
purchaser of removing the paddy to. which- 
ever of these’ four places is the nearest.  . 

The ‘Notification also points out inter 
alia that if any -person sells or buys 


. unhusked'rice. (paddy) ata price in .excess 


of that fixed by the Notifieation, such person 


“shall be punishable.with imprisonment for 


a term, which may extend to six months, 
or with fine which may extend to Rs. 1,000 
or to three times the price paid. by him for 


the paddy, if sold: or bought, whichever is: 


most. 

.Onthe 19th. June 1919 the -respondent 
and appellants’: agent executed a set of 
bought and sold notes under which-it; was 
agreed that the respondent should sell and 
deliver at Gyobingauk 5,000 baskets of 
paddy. tọ, the appellants within. 90. days 


P" 


from the date thereof at the rate of Rs. 180 


' per hundred baskets of 60 Ibs,; and at the 


time ofthe transaction appellants’ agent 
paid to the respondent Rs. 1,000. as earnest- 
money. These notes ‘contain the. words 
"sold" and '"bought"in Burmese, but it is 
obvious. that the contract only contemplates 
an executory contract or agreement to. sel) 
and deliver at a future date. Er l 

Os the 4th July 1919by another set of 


. bought and sold notes the respondent 
` agreed’ to sell and deliver to the appellants 


at Gyobingauk within 90 days from that 
date a further quantity of 5,000 baskets of 
paddy at the rate of Rs. 190 per 100 baskets 
of 60 Ibs., and at the time of the contract 
the appellants’ agent paid the respondent 
asum of. Rs. 1,000 as earnest-money. . - 


~- No: paddy was -delivered under either of 
these contracts and the respondent refused 
to return ‘the earnest-money.or pay any 
damages. >” ERR we 
On the 8th May 1922 the appellants in- 
stituted the. suit now under appeal claim- 
ing damages for non-performance in: each 


^ gase on the ground that the market price 


e 


had risen, etc., and also claiming the return 


d 


of the earnest-money. in each ease. 


. The respondent raised the defence that 


the contracts were wagering contraets, but 
eventually abandoned that defence : and 
relied solely on this other alleged defence: 


* 


that- the contracts were illegal because the: 
Se 


contract price would exceed the maximum: 
rate permitted under-the Notifieation;--:---* 
* teg A . 


e 
à 
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^. The-.rate.in the first contract of Rs, 180. 


per handred 60. Ibs. baskets is equivalent : 
to. Rs. 138 per hundred 46 Ibs. ‘baskets, and: - 


the rate in the second contract of Rs. 190 
per hundred :60 Ibs. baskets is equivalent- to 
between Rs. 145-and Rs. 146. per hundred 
46 lbs. baskets, but it was held. that, when 
the freight and surcharge. per Railway 
waggon and four different, classes. of eoolie. 
charges for loading and conveying this, 


. paddy to, and unloading, ete., the same at 


the nearest, Port of Rangoon. are taken into 
consideration and added, io these figures, 
the contract rate would. exceed the maxi- 


mum, or control rate under the Notification. ~ 


^ The District Judge held that the con*: 
tracts were illegal and he dismissed the 


suit with costs, holding thatthe plaintiff, - 


was not entitled either to damages, or to a. 
return of the earnest-money. `- 


The present appeal is against. that deci- . 
sion' and the appellant.claims that he ig”. 
éntitled to recover the sums paid as earnest- ' 
money on the strength ofan unreported ` 


decision of a Bench of this. Court in -eonnec- 


tion with a similar executory agreement ` 


for the salé of paddy which had similarly 


been. left totally unperformed.and.in respect ' 
of which agreement it had been found after. : 


a similar elaborate -calculation that the 
contract rate, when converted into.a rate for 
46 lbs. baskets and with freight and other 
charges added, would exceed the control 
rate by Rs. 2-12-0 per .hundred baskets; 


‘and on such finding it was-held that the 


contract was in fact illegal, but that the 
illegality was not apparent on the face of 
the contract and could only be discovered. 
by means of an enquiry into the cost .of 
freight, handling and other charges, and 
that, therefore, the provisions of,s..65 of the: 


Indian Contract Act, would apply, and that : 


since.the eontraet had been discovered to: 
be ilegal the defendant was “bound. ‘to; 
refund any benefit which he had. received. 
under it. MS. TL 

In that case the decree for the refund: 


of the. deposits on tHe basis of the invalidity.. , 


and avoidance of the contract had been. 
in fact granted by the Trial Court; and 
that too had been done long before the’ 
expiry of the prescribed period of limita- 
tion for the institution of a suit for such’ 


reliefgand ata time when it would have . 


been opened. to. the plaintiff toinstitute a 
fresh suit for that relief if leave had been 


réfused for any amendment of pleadings . 
necessary for tlie granting of Such “relief; 


\ 


= 
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. Tra subsequent- part. of ‘this’ judgment I 
willpoint out some important differences 
between that°case and the case now- under 
appeal, where no relief, was granted by the 
‘Trial Court and. no application was made 
for such. relief on the inconsistent basis 
until after the expiry of the. period- of Hmi- 
tation.which would bar the institution.of a 

fresh suit for such relief. a 
In the case now before me the defendant 
filed a. statement purporting to show the 
equivalent of the control rate of Rs. 150: as 


amounting- to Rs. 195-10-5 for one hundred . 


baskets of paddy, and estimating the 


deductions to be made from that rate at 


Rs. 19-13:9 forthe purpose of estimating 
what would ‘be the proper control 
rate in force at Gyobingauk, and show- 
ing the . rate of Rs, 175-12-8 as the alleged 
actual control rate for Gyobingauk, That 
statement assumes that. the capacity ‘ofa 


'.lli-tons wagon is only 400 baskets of. 


paddy, ‘but no evidence was produced 
in order to prove that fact. The Rail- 
way ~Goods Clerk who was’ the only 
witness examined asto the Railway freights 
gave the ordinary. advertised freight for a 
Ili-tons wagon and the surcharge imposed 
in addition to such advertised rates of 
freight, but his only evidence as to the 
capacity of such a wagon was to the effect 
that Tlé-tons is equivalent of 7,160.viss. T£ 
a viss is treated as. the equivalent of 3°60 
lbs. the capacity would appear to be 420% 
baskets of paddy ach weighing 60 lbs. 
and not merely 400 baskets. A rectification 
of fhe figure on-that basis wouldinereasethe 
control rate at Gyobingauk to Rs. 179-4.0. 
That alteration «vould not cure the 
ichnical legal defect because the contract 
fate of the “first contract would still be 
about. twelve annas:above the-control rate 
for 60° Ibs. ‘baskets and a little over nine 
annas above the control rate for 46 lbs. 
| baskets, The contract rate for the second 
| contract would, however, be more than ten 
, rupees above the control rate. "Phe 
plaintiff did: not appear*to dispute any 
allegation as to; the rates of freight or of 
| eoolie: charges, and he produced no. evi- 
‘dence to. rebutthe evidence of the Railway 

Goods ‘Clerk or of “the two-traders examin- 

ed for the defendant in order to prove 

eoolie charges at higher rates than thpse 

in the statement. . Both . parties alleged 

that they had no knowledge of the Notifi- 







cation..at.the time of the contracta, and the. 


plaintiffs agent~ also alleged. that. :he did 
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not know-the freight charges, ete. Though 
the truth of the latter allegation may appear 
improbable on the. part of the agent of a 
big paddy trader, I realise that it may be 
the truth, and I thing it probable that 
the. plaintiffs agent did not realise that 
the two contracts were illegal at the time 
when he made these contracts, because if 
he did realise that fact, it is difficult to 
see why he should have been so foolish 
as to pay such large sums as earnest- 
money and enter into the second contract 
at such a high rate, when the control rates 
would in all probability make his princi- 
pal a certain loser when he re-sold the 
paddy, or milled the paddy and sold it as 
rice, under the similar control rates. appli- 
eable to the sale of. rice. These eonsidera- 
tions indicating an absence of an improper 
motive might he. points which would be 
faken into consideration on any question 
on whieh the Court was requested to 
exercise its discretion, but they. do not 
appear: to otherwise affect the legal question 


-as to what rights-the plaintiff had to obtain 


a refund of the earnest-money in a case 
where the illegal purpose had not been 
carried out. 

£ find however that the. plaintiff waited 
three years, ‘all but one or two months, 
before instituting the. suit in respect of 
these two alleged contracts in respect of 
which he. had paid sueh large sums as 
earmest-money without receiving any 


"thing in return, and the delay makes it 


probable that he must have been well 
aware.of the illegality when he. instituted 
the suit. There has been considerable mis- 
understanding as to the law applicable to 
such cases, and this uncertainty was pro- 
bably the cause of the great delay in in- 
Btituting the suit, and it is unfortunate for 
the plaintiff that in his plaint he did not 
plead the illegality or his doubt, if he was 
still in-any doubt, as to his proper remedy. 
His claim should have been based on an 
allegation of the invalidity of the contracts 
anda claim for the return of the earnesi- 
money on that basis coupled with an alle- 
gation that the illegal object had not been 


: carried out. 


"The objeet of ‘the Notification and the 
penalties imposed under the Defence of 
India Rules was to prevent the sale and 
delivery of paddy at.rates higher than the 
specified. control rate and though the 
Defence of India Rules also brought offers 
to sell or to buy within the prohibition, I 
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_do-not:. think that this point. makes any | 


Queen's Bench Division that the fraudulent. - 


, tions. . 


difference. Many benami. deeds executed 
by a debtor with the object of defeating his 
^ Qereditors would come within the provisions 
"of either s. 421 ors. 423 of the Indian Penal 
Code and I am not aware of any case in 
which the real owner: was deprived of his 


right ofsuit by reason of these provisions. 


.of the penal law in a case (treated -as ‘com- 
ing within the test or .rüle now, recognised), 
in which, the fraudulent intention had not 
been carried out to.the extent of partially 


‘defeating a creditor. The authorities show ` 
- that the test turns on the question whether 


‘the intention: to defraud creditors has ‚beem 
-earried out or whether it still remains ege- 
cutory. In the present case each contract 
was clearly an illegal contract which Gould, 


, not be enforced, but that is not the decid- . 
ing point as regards the right to obtain & 


Teturn of the earnest-money or deposits on 
its avoidance. The. contracts were .also 
merely executory ' contracts fora sale and 
delivery of paddy in the future and so long 


as each contract remained totally unper- 
formed, I am'of opinion that the plaintiffs’ 


had the right to avoid the contract ‘and 
claim the return.of his deposits. It is 
admitted. that no paddy was delivered, and 


consequently I am.of opinion that the case. 


comes within. the .general.rule of'law as 
= enunciated in the following decisions which 
should not be limited .to benami. transac- 


=. The decision in Tappenden.v. Randall 
(1) is an early decision on the point in, re- 
lation to am agreement against public 
policy. In Taylor v: Bowers (2) which is 
cited in Benjamin. on Sale .of Goods, the 
question. came before.the English Court of 
` Appeal; in that case the plaintiff, being in 


- embarrassed circumstances, had made over. 


< all. his stock-in-trade to one Alcock, :and 
fictitious Bills of Exchange had been ‘given 
..by Alcock in, plaintiffs favour, and the 


object .of the transaction was to prevent. 


‘plaintiff's creditors getting hold of: the 
goods and so being.paid in full; Alcock 
had subsequently made over the goods to 
the defendant who had knowledge as: to 
how Alcock had obtained the goods, and, 
therefore, the case really decided on the 
principles "which would apply if “Aleock 
was the defendant; it was held, by “the 


; (B) (1801) 5 R. R. 662;% Bos & P. 467; 120 E.R, . 
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purpóse not having been carried out, plaint- 
iff was not relying on the illegal transaction, 
but was entitled to repudiate it and recover 
his goods from Alcock and, therefore, from ` 
the defendant who had knowledge as to how ` 
Alcock had obtained: them. -In the Court 
of Appeal this decision was upheld and. 
Mellish, L.J., summarised the law in the 
passage that “if money is paid or goods 
delivered for an illegal purpose, the person 
who had so paid the. money .or. delivered . 
the goods may. recover them back before the 
illegal purpose is carried out; but if.he 
waits till the illegal purpose is carried out, 
'or ifhe seeks to enforce the illegal trans- 
action, in neither ease can he maintaim 
.an action; the law will not allow that to be 
done.” LONE ANE 
. In Kearley v. Thomson (3) the plaintiff wag 
not allowed to recover because the illegal | 
purpose was in part performed, and Fry, 
L. J., appeared to. doubt. the; correctness | 
‘of the extent of the principle, and ‘even 
the. principle itself, as laid. down in the 
above cited passage in the.judgment of 
Mellish, L. J.,-but his remarks on this 
point were obiter, and he also expressly 
‘pointed out that there was another question 
as to what was the extent of the-application 
of the principle, ifthe illegal purpose was 
carried into effect in a material part, and, 
he then differentiated the case before him 


* 


‘on: the ground that the illegal purpose, had 


in fact been carried out.to a material 'ex- 
tent.: +. ANT DAMM IT. 

In.the ease of Hermann v. Charlesworth, 
(4). the question again -came before the 
English Court of Appeal in a. case in 
which the parties had' entered into .an 
illegal. marriage .brocage contract; and 
the defendant, a propriétor.of a news: 
paper known as the Matrimonial Post 
and Fashionable - Marriage ^ Advertiser, 
had introduced possible husbands to the 
plaintiff and incurred expenses for that 
purpose, but that was held not. to be a. part 
performance, and the plaintiff, was allowed | 
to recover £52 which had been paid 
to defendant under.a receipt undertaking 
to return £47 if no marriage:took place”. 
within nine months. Collins; M. R., when 
discüssing the various authorities, cited: 
the followiug passage of Heath, J., -in 


., G) (2890) 2 Q.B: D. 7425 59 L. J. Q. B. 288; 63 ` 
L. T.150; 38 W.R. 614; 54 J. P. 804. Mid e 
.— (4) (1905) 2. K. B. 123; 74^ L. J. K. B. 620; 54 Wa 
R.22,:98 L. 1.204; 2L P. L, R, 368, 5 " 14 
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that the distinction adopted by Mr. Justice 
Buller between .contracts executory and 
executed, if taken with those modifications 
which he would necessarily have applied to 
it, is a sound distinction. Undoubtedly 
there may be cases where the contract may. 
be of a nature too grossly immoral for the 
Court to enter into any discussion of it; as 
where one man has paid money by way of 
hire to another to murdera third person. 
But where nothing of that kind occurs...... 
there ought to be a locus penitentie, and 


that a party should not be compelled against: 
his will to adhere to the contract’; and . 


‘later on he cited with approval the above- 


. mentioned passage of Mellish, L. J. in 


in Taylor v. -Bowers (2), and pointed out 
that the distinction between that case and 
Kearley v. Thomson (3), was that in the 
later case the illegal purpose had beenlarge- 
, ly carried out. . , i 

The above decisions were approved and 
followed by the Privy Council in the case 
of Petherpermal Chetty v. Muniandy Servai 


(5) where their Lordships applied the same. 


principles to a benami transaction and made 
the following remarks:—“And, further, the 
purpose of the fraud having not only not 
been effected, but absolutely defeated, 
there is nothing to prevent the plaintiff 
from repudiating ‘the entire transaction, 
revoking all authority of his confederate 
to carry out the fraudulent scheme, and 
recovering possession of his property. The 
decision of the Court of Appeal in Taylor 


v. Bowers (2) and the authorities upon ’ 


which that decision is based clearly estab- 
lish this. Symesv. Hughes (6) and In re 
Great Berlin Steamboat Co. (7), are to the 
same effect. And the authority of these 
decisions, as applied to a case like the 
present, is not, in their Lordships’ opinion, 
shaken by the observation of Fry, L. dJ., 
in Kearley v. Thomson (8)." - 


I think that. the principles enunciated in 
these authorities are directly applicable to 
cases like those now before mein which 
executory contracts are made for illegal 
sales of goods; and if the illegal sale has 


(5) £L. B. R. 266; 35 C. 551; 10 Bom. L. R. 590; 
19 C. W. N. 562; 5 A. L. J. 290; 7 C. D. J. 598; 14 
Bur. L. R. 108; 35 I. A. 98; 18 M. L. J. 277; 4 M. 


L. T. 12. 
(6) (1870) 9 Eq. 475 at p. 490; 39 L. J. -Ch. 304; 22 
T. T, 469 


3 (7884) 36 Ch. D. 616; 54 L: J. Ch. 68; 51 L.T. 
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Hellings (8) 


notice of such 
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.not been carried outand remains totally 


unperformed, it is open toa party to ro- 
pudiate the illegal contraet and on the 
avoidance of the contract to recover anv 
moneys deposited thereunder, ` 


‘A question, however, arises’ as to ihe 


meaning ofa passage in Taylor v. Bowers 


(2) which was also quoted with approval 
in Hermann v. Charlesworth (4) in which 


. Mellish, L. J., stated that—“ If he waiis 


till the illegal purpose is carried out, or 


if he seeks to enforce the illegal transac- 
‘tion, in neither case can he maintain an 


action; the law will not allow that to be 
done." It is clear. that the law will not 
allow the party to enforce the illegal 
transaction, but I do not regard the 
passage as also meaning that if the party 
institutes a suit im order to enforce the 
ilegal transaction, he will thereby lose 
his right to repudiate the transaction and 
to avoid it, at least, in a subsequent suit 
or if he has elected to do so by an appli- 


-eation to the Court to be allowed to amend 


in the same suit. For example, if a party 
has a doubt as to the legality or other- 
wise of a contract; I can see no reason 
why a party should not request the Court 
to decide on that question and to decide 


on the alternative question as to what 


relief he should get, that is,to give him 
relief on the affirmation of the contract if 
the Court finds the contract to be valid 
or in. the alternative to give relief on the 
basis of the invalidity of the contract if 
the Court holds that the contract is invalid. 
I have noticed two old English decisions 
of 1845 and earlier in which a plaintiff 
had sued for recovery of a sweepstake as 
a winner, and when it was held to þe 
ilegal and a lottery, he asked that he 
should. be given back his own stake, but 
that relief was refused in Mearing v. 
on the technieal ground that 
his partieulars of demand had not given. 

| claim. I am, therefore, 
under the impression that the doubt on 
this point was based on a point of plead- 
ing and noton the substanco of the case. 
The plaintiff could, therefore, have filed a 
fresh suit making the claim for avoidance 


. of the contraet and recovory of the deposit 


as on a new cause of action inconsistent 
with that of the previous suit. If that 
was the position I cgn see no reason why 
he should not be allowed to file à suit in 


(S (1845) 15 L., J. Ex. 168; 14 M. & W. 711; 153 
E.R,661, |. Er 
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the, door or me he: should not, on: 


a r Bd dos pira d 


in order. to DUE “such Puce 

In the case now. before me, the suit wasnot 
instituted urttil the 8th May 1922 and when 
instituted, it was a suit: claiming the return- 
of the deposits and damages on the basis of 
the: alleged: validity of the contract and the. 
alleged "breach by the defendant. Whén 
the “defendant pleaded the defence of 
illegality, besides the defence of wager- 
ing which was ‘subsequently abandoned, . 
ro. application was made to. the. Trial 
Court for an amendment of ‘the plaint, 
and there is no indication of any attempt. 
to obtain 8, decree on the- basis of.the 
invalidity . of the illegal contract. Judg- 
ment was delivered dismissing the suit on 
the 14th March 1921. The present appeal 
was filed. on the 26th May 1923 and the 
claim that a decree should have been passed, 
for the return of the deposit under s. 65 
of the Indian Contract Act appears, to 
have been then, raised for the first time, 
That claim ' was inconsistent with the 
cause of action as pleaded in.the suit; 
and the question arises whether the Court 
should, exercise its discretion to allow. the 


plaintiff to amend his plaint in order to. 


PL irea 


make such claim... As a fresh suit would 
have been barred: by limitation on the 
date,.when such inconsistent claim’, was. 
first Put forward, mid ne defendant. had 


mas date 


effect should be allowed even if the case 
was still in the Trial Court; but when the 
plaintiff has failed to make s zch claim 
“in the Trial Court, there is a stronger 
ground why he should not be allowed to 
make such claim on this appeal--See 
Janardan Kishore Lal v. Shih Pershad Ram 


9). 
* For the above reasons, I would dismiss 
the appeal with costs, 


Carr,. ET ag gree in the main with. my 
learned brother's’ judgment. The ‘cases 
‘eited’ by him .in which the plaintiff was 
held entitled to recover money paid under 
an unlawful agreement were all cases in 
‘which the suit was based, or was held 


to ki based, on tha repudiation of the. 


#7 - s 
9 


t or 
' 


d 36 thd, Cas, 179; 43 C, 95 20 Ow, xa n 
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agreement. | Hampden y. Walsh: (10) ig. 
another case of the same class. ' 

In interpreting the meaning . of . the: 
E of Mellish, L. J., in Taylor v. Bowers. 
(2)—“ or if he seeks to enforce the illegal: 
transaction, in neither case can he main- 
tain an action; the law will not, allow.that: 
to þe done," I desire to limit myself strictly: 
to the case before me. In this case the. 
plaintiffs-appellants did sue to enforce. he: 
illegal transaction and in my. view the! 
above statement of the law, which appears. 
to have met. _ with general acceptance, 


shows that in this suit they cannot re- 
.Gover.;anything. . AWhether they might have 


been: allowed to amend their plaint, had 
they. applied to do so, and whether they: 
could succeed in a separate suit, if not: 
time-barred, are questions on which I. 
prefer to. express no opinion., In my view. 
they do not arise.. It is true that in this; 
appeal the appellants have abandoned their ` 
prayer for damages but] cannot regard 


that. asin any way equivalent to an appli-. 


Gation to amend. 

Reference may be made to the case of 
Savage v. Madder (11) whieh supports the 
view that in this suit the plaintiffs must; 
fail. The head- note runs as follows:— |, 

“Itisa good answer to an action for 
money had and received that.the money. 
was deposited in the hands of the defend- ° 
ant to abide the event on which a wager. 
was.made, and was. claimed by. the plaintiff. 


as the winner of the wager, and that the 


plaintiff did: not repudiate the wager, on 
demand back his money «before the event 
thereof, and -had never repudiated the 
wager, or claimed the money.on any osnon 
ground than as the winnerof the wager:" 

It was argued in -that case. that ta 
plaintiff was at. least.entitled: to get hack ' 
his own deposit. 
specifically dealt with in; the judgments; 
but it was not allowed. .. 

With regard to. the age noted EA 
of a Bench of thig "Court to which my ` 
learned brother vefére I cannot myself see : 
any distinction in essentials: between that: 
easeandthis. In my view the agreements in 
both cases were illegal: and: void ab. initio 
and I do not consider that.that fact is.altered 
by the fact that certain’ enquiries and. al: 
culgtions . were necessary in „order 


DX L Q B.:189;.45 L. J. Q. B. 238; Lom 
m (1867) ^ " J. Ex. 178; 16 L.T, 600. 15 W, R ' 


This e ontention was nof: 


- 
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establish the:illegàhty, ör that the agree- 
ments are. thereby «brought within the 
purview of s. 65 of the Contract Act. Had 
my learned. brother agreed with me in 
this I think it would have been necessary 
to refer ` the question to a Full Bench, 


but as he is able to distinguish. the two ` 


cases I do not think that is necessary. 
` -I would dismiss the appeal with costs. 
Z., K, . Appeal dismissed. 
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MADRAS HIGH COURT. 
SECOND. CIVIL APPEAL No. 974 or 1921, 
Apri 11, 1924. 
— Present :—Mr. J ustice Madhavan Nair. 
. LAKSHMANAN CHETTIAR 
AND OTHERS— A PPELLANTS 
- VETSUS à 
: SELLA MUTHU NAICKER 
AND OTHERS—RESPONDENTS. . 
` Limitation Act (IX of 1908), Sch. I, Arts. 182, 148 
— Prior and subsequent mortgages, suits on—Sales in 
execution—Redemption suit by puisne mortgagee-— 
‘Limitation. 
, Wherea prior anda subsequent mortgagee, each 
brought a suit upon his respective mortgage without 
impleading the other as a party -and each purchased 
‘the mortgaged property in execution of his decree : 
Held, that the second mortgagee-purchaser acquired 
‘only the ri ight which he'‘had under his second’ mort- 


“gage and could énforce . his right to redeem the first — 


mortgagee-purchaser by suit only .within the period 
of 12 years from the pe: date of his mortgage as pro- 
vided for in Art. 132 Sch. I to thé Limitation Act. 
[p. 302, col. 1. 

Nidhiram 
Cas. 877; 14 O. W. N. 439, followed. 

‘Mulla Vittal v. Achuthan N air, 9 Ind. Cas. 513; 
"(1911) IM. W. N. 165; 21 M.-L. J. 013; 9M.L. T. 431, 

Muhammad Usan: "Rowthan v. Abdulla, 94 M. 171, 
Ramsbottam v. Wallis, (1836) 5:L. J. Ch. 92; 42 R. R. 
-278 and Goverdhana. Dass v. Veerasami Chetti, 26 M. 
537, considéred, , 

- Second appeal agaisst a decree of the 
‘Court of the Subordinate Judge, Madura, 
‘in Appeal Suit No, 263 of 1919 (Appeal 
‘Suit No. 115 of 1919 on the file.of the 


‘District Court of Madura) preferred against. 


“a decree of the District Munsif, : Tiru- 
‘mangalam in Original Suit No.-847 of 1917. 
| Mr. T.. M. Erishnaswami Iyar, for the 
ka a 


Mr. C. S.. | Venkatachariar, .for the Re- 


“spondents. - 


“JU DGMEN T.—The. question of law 
| ecc in this second appeal is one of 
Wa baen: The facts ‘of the case. are not 


aiidopadAud v. Sarbessar Biswas, 5 Ind, 


LARSHMANAN CHETTIAR: Vi; SALLA MOTAU NATORER, ^ 


as 


“a party. 
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disputed., The 1st defendant, who was the 
assignee: of the mortgag se-decree in Original 


. Suit No. 380 of 1897 obtained by one Audi- 


appa on the foofof a mortgage, dated the 
9th August 1891, purchased 1 the mortgaged 
‘properties at the auction-sale. To this suit 
-the plaintiff-appellant, who was a subse- 
quent incumbrancer holding a simple mort- 
:gage, dated 9th of September 1895, was not 
Similarly the lst defendant was 
-notimpleaded asa party to Original Suit 
: No. 207 of 1908 brought by the plaintiff to 
.enforce his own. mortgage. The plaintiff 
obtained a decree in his suit and in the 
‘course of execution of his decree purchas- 


..ed items Nos,.l and 2 which are the only 


items we are concerned: with in the second 
‘appeal. The plaintiff in the suit out of 
which the second appeal arises claims re- 
‘demption and possesson of items Nos. 1 and 
2 and is metwith the plea that his suit is 


' barred by limitation under Art. 132 of the 


.Jearned Vakil for ihe appellant. 


_on Mortgage, page 741, para. 1448). 


-Limitation Act inasmuch as he did not 
bring his suit within twelve years from the 
due. “date of his own mortgage. Itis undis- 
puted that, if Art, 132 applies, the plaint- 
jff's suit would be barred by limitation as 
his suit has been brought more than twelve 
years from the date of his mortgage. The 
lower Appellate Court accepting the plea of 
the defendant has dismissed the suit as 
‘barred by limitation. 

It is argued by the plaintiff-appellant 
that his suit is one for redemption and that 
Art. 148 of the Limitation Act applies to 
the facts of the caseand, ifso, his suit is 
well within. time. Reliance is placed on 


_the.observations in Mulla, Vittal' v. Achu- 


than Nair (1) dealing with the rights of the 


second mortgagee to redeem the first mort- 


gagee. Itisnodoubttrue that the second 
mortgagee hastheright of redeeming the 
first mortgagee, but “that right is not as ab- 
solute aS it is sought to be made by the 
The right 
of a puisne mortgagee to redeem is only 
anciliary to his right to work out his remedy 
against the. mortgaged’ estate (see Fisher 
He is 
only permitted to redeem for the purpose of 
working out his own security [Hamsbottam 
v. Wallis (2.] The right of a puisne mort- 
gagee to redeem the prior mortgagee in a 
case where he had nót been joined i in a suit 
on the first mortgage is described in Muham- 

(1) 9 Ind. Cas. 513; (1911) 1 M. W., N. 165; 21 M, L, 


J, 913; 9 M. LAT. 431. 
(2) 5L. J..Ch. 92; 42 R. R.4278, 


- 


SOMASUNDRAM CHETTIAR v, NACHIAPPA/CHETTIAR, ^ 


1 

“302 
mad Usan Rowthan v. Abdulla (3) as the 
right to redeem that mortgagee, 2. e. first 
mortgagee with a view of enforcing his own 
mortgage [see also Goverdhan Das v. V eeras- 
ami Chetti (4).] His right to redeem the 
first mortgage must be ‘considered to be 
only a means of securing the object of en- 
forcing his own claim by sale. It appears, 
therefore, that the proper Article of the 
Limitation Act applicable to this case is 
Art. 132. This view is supported by a de- 
cision of the Caleutta High Court reported as 
Nadhiram Bandopadhya v. Sarbessar Biswas 
(5). In that case, as in the present one, a 
-prior mortgagee sued on his mortgage 
“without making the second mortgagee a 
party and in execution of the decree obtain- 
ed by him purchased the property himself 
and subsequently the second mortgagee 
also sued on his mortgage without making 
the prior mortgagee a party and purchased 
the property in execution of the decree. A 
‘suit was then brought by the second mort- 
gagee to redeem the prior mortgagee- 
purchaser more than twelve years after the 
,.due date of his mortgage. It washeld that 
the second mortgagee as purchaser in execu- 
tion of the decree obtained on his mortgage 
acquired onlg the right which he had 
under his secend mortgage and that he 
can enforce his rights on the second mort- 
gage by suit as against the prior mortgagee 


only within the period of twelve years. 


from the due date of his mortgage as 
provided forin Art. 132 of Sch. I of the 
Indian Limitation Act. Applying this deci- 
sion to the present case, I hold that the 
plaintiffs suit is barred by limitation. It 
was then suggested that Art. 97 would 
apply but the point was not pressed by the 
learned Vakil for the appellant. A 

The second appeal fails and is dismissed 
with costs. ! 

Y. N. V. 

Z. K. 

(3) 24 M. 171. 


B 26 M. 537. 
5) 5 Ind. Cas. 877; 14 C. W. N. 439. 


Appeal dismissed. 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No. 87 or 1924. 
< May 1, 1924. 
Present: —Mr. Justice Duckworth and 
Mr. Justice Godfrey. 

P. R. P. R. SOMASUNDRAM 
CHETTIAR—PLAINTIFF—ÅPPELLANT 
versus 
Y. P. N. NACHIAPPA CHETTIAR— 


DEFENDANT—RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 59, 100— 
Civil Procedure Code (Act V of 1908), O. XLI, r. á— 
Stay of execution—Security— Security bond, execution 
of, absence of—- Property under attachment whether can 
be treated as security—Security bond, form of. 

Execution of a decree was stayed on condition that 
the judgment-debtor furnished security to the satisfac- 
tion of the Executing Court. No security-bond was, - 
as a matter of fact, executed, but the Executing Court 
passed an order that as the judgment-debtor's pro- 
perty was already under attachment no further security 
was necessary : f 

Held, that the order of the Executing Court did not . 
operate to make the attached property security for 
the due performance of the decree and that no charge 
under s.100 of the Transfer of Property Act had been 
created on the property. [p. 304, col. 2. 

The forms given under Appendix G of the C. P. 
Q. for security-bonds in eases of stay of execution 
indicate that what is required is a mortgage of pro- 
perty to secure the decree, and' where the property 
exceeds the value of Rs. 100 the mortgage would require 
registration. [p. 304, col. 2; p. 305, eol. 1.] : 

À transaction intended to be a mortgage and not 
reduced to writing or registered cannot be treated as 
of the "Transfer of 
Property Act. [p. 305, col. 1.] . 

First appeal from a decree of the Dis- 
Court, Kyaukse, in Civil Regular 
No. 1 of 1923. 

Mr. Mukerjee, for the Appellant. 


Mr. Aiyangar, for the Respondent. 


JUDGMEN'T,—In this case it is neces- 
sary to set out the facts, which have led up 
to the institution of the suit by the appel- 
lant, P. R. P. R. firm against the respond- 
ent, Y. P. N. Ohettiar firm. 

In: Civil Regular Suit No. 4 of 1920 of 


, the District Court of Kyaukse, the Y. P. 


N. firm (present respondents) obtained: a 
money-decree ageinst Maung: Maung Po. 
During the course of their suit the Y. P. 
N. firm applied for a temporary injunc- 


tion to be served upon Maung Maung 


Po ordering him not to alienate certain 
immoveable property, and an injunction 
was, issued and duly executed. Maung 

Po appealed against this decision ' 
to the Court of the Judicial Commis- 


sioner of Upper Burma. In Civil Execu- . 


‘tion, Case No. 13 of 1921the Y. P. N. firm 
applied for execution of their decree, where- 


upon Maung Maung Po moved the J udicial 


[SE T Oroi — 


execution, with the result that on the 16th 
of December 1921 the learned Judicial 


Commissioner. ordered an ad interim Stay,” 


on security being given to the. satisfac- 
tion of' the Distriet Court. 
of December 1921. the learned Additional 


Judge of the District Court noted the. 
receipt of this order and issued notice to` 


the decree-holder and -Maung Maung Po. 
On the 9th of January 1922 the learned. 
Additional Judge passed orders: that, as 
the property was already attached, there- 
fore, no further security was necessary. . 

: It appears of: course that the use of the 
word “attached” was ra misnomer: 
judgment of the District Court makes it 
clear that an injunction had been issued 


and not an attachment order before judg- 


ment. The matter is not, however, of any 
great importance. ~ ; 
. The learned Judicial Commissioner of 
Upper Burma dismissed Maung Maung Po's: 
appeal in May 1922. - " 

On the 26th June 1922 the present plaint- 
if-appellant, P. R. 
instituted a suit against Maung .Maung 
Po on -promissory-notes, and obtained a 
decree. on Maung Maung Po's admission. 
Thereupon in Civil Execution Case No. 4. 
of 1922 the present appellant-plaintiff 
‘applied for execution and attached the 
same property, which appears in the mean- 
while to have been properly attached by 
the Y. P. N. firm. The P. R. P. R. firn 
applied for rateable distribution. In that 
Civil Execution Case (No. 4 of 1922), the 
Y. P. N. firn appears to have applied for 


removal of P. R. P. R.’s attachment, and: 


the attachment was in consequence remov- 
ed, though. no. civil miscellaneous case 
was opened. frs Ps 

In the present suit the ‘plaintiff-appel- 


lant, P. R. P. R, applied for a declaration” 


as against. the Y. P. N., firm that the 
property in question was liable to be 
attached in execution,of*his decree. It 
would appear, though we can nowhere find 
it definitely stated, that the reason for the 
removal of the attachment. in Civil Execu- 
tion Case No. 4 of 1922 was that the learned 
Judge considered that the Y. P. N. firm 
had a charge upon the property under es, 
100 of the Transfer.of! Property Act. But 
the plaintiffappellant's main contention 
was that, when the learned Judicial Com- 


missioner ordered .stay of execution, con-: 


ditional upon Maung Maung .:Po's furnish- 


SOMASUNDRAM-OHBTTIAB M ^NACHIAPPA:CHETTIAR. ` 
Commissioner of Upper Burma for stay of 


On the l7th- 


The. 


P. R. Chettiars firm,- 
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ing security. to thé Satisfaction of the 
District Court, no further security was 
taken on the ground that Maung Maung 
Po's property was already under attach- 
ment, andthe defendant-respondent agreed 
to the adoption ofthis procedure, 

>To this the defendant-respondent's report 
was that Maung Maung Po was called 
upon to furnish security, and on the 9th 
of January 1922, Maung Maung Po made 
an offer that his properties under attach- 
ment should be accepted as security, and 
that this. was the reason why no further 


" Security. was taken, It was further urged - 


that the respondent-defendants, as decree- 
holders, had agreed to this and that a 
note was made evidencing the said 
offer and' aeceptance in the diary order 
dated the 9th of January 1922. It was 
pleaded that the judgment-debtor, Maung 
Maung Po, who was the owner of the 
properties in question, having offered them 
as security, and that the defendant-re- 
spondents as decree-holders having accepted 
the offer, the transaction did amount to 
a charge under s. 100 of the Transfer - 
of Property “Act. Several issues were 
framed, including issues as to fraud and 
collusion on the part of the appellant- 
plaintiff,but the suit was decided on the 
legal issue as to whether there was, or 
was not, a charge created in respect of 
the suit property under s. 100 of the 
Transfer of Property Act. Upon this issue 
the learned Additional Judge of the 
District Court found that there was such 
a charge created by the act of the parties 
as evidenced by the diary order, dated 
the 9th January 1922 in Civil Execution 
Case No. 13 of 1921, and dismissed the 
suit. The result of the appeal turns upon 
the question as to whether this decision 
of the District -Court was right or not, 

The diary orders in Civil Execution Case 
No. 13 of 1921 must be carefully looked to, 

Upon receipt of the ad interim stay order 
from the learned Judieial Commistioner, 

Upper Burma, the’ District Court issued 
notice to the Y. P. N. firm and the judgment 
debter, Maung Maung Po, and ordered the 
latter to file his list of securities for 
Rs.:5,359. This order was passed on the 17th 
December 1921, 

.On January 9th .1922 Pleader U Hnin 
appeared. for the judgment-debtor, Maung 
Maung Po, and Nachiappa Chattiar for the 
Y. P. N: firm. Exactly what was said is not 
shown on the diary, but the learned Judge 
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wrote as follows:——“Judgment-debtor’s pro- 
perty is already attached.and, therefore, no 
further security . is necessary. Decreé- 
holders agree, . Put-up again on 18th March. 
1922”. No  security-bond was executed. ' 

On. the .18th ‘March 1922 the Judge. 
"was-on:tour and the case was adjourned. 
by the Head Olerk to the 23rd March 1922. 

. Meanwhile on the 3rd February 1922 the 
order ofthe J udieial Commissioner of Upper: 
Burma making plenary the. ad interim stay . 
order had been received: ` On that date 
the clerk wrote on’ the: reverse thereof: 
“Execution .has-already been stayed: This. 
may be filed. Submitted”. The: learned © 
- Judge. initialled these remarks on the: 4th. 
February 1922; . 

“Then on the 23rd. of March 1922-the: case 
was called again. U Hmin, Pleader, . was 
present for Maung. Maung: Po. Nachiappa: 
Chettiar filed. am application, drafted by his. 
lawyer, Mr. Aiyangar, in Mandalay, on the 
17th March 1922, praying that the judg- 
ment- 'debtor, Maung Maung. Po, might be: 
“called upon to furnish adequate security. 
“As the result of this, the. Court Bailiff was. 
ordered to report the value of the property 
under attachment. 

- This application of N achiappa Chettiar on» 
behalf.of the Y. P. N. firmis most import: 
. ant and the greater portion of it must. for 
the sake of clearness be set out in full. 
The important ` portions , of: it ‘were as: 
follows:— 

“That in the above. case the J udicial 
Commissioner of Upper Burma has ordered: 


the defendant (judgment-debtor) to give ` 


. security for the due performance, of the. 
decree 

“That this Houbls Court has ordered. that 
the properties against the alienation of 
which an order of injunction has béen issued 
: may be given as security. 


~ i" That the said properties are only worth 
3:000 and' the amount of the. 


about Hs. 
decree with. costs, . and interest would come 


up to more than Rs, 6,000 for which amount. 


- security has.to be given' by the judgment- 
‘debtor. 

“Phat it is necessary that the Bailiff 
should be asked to report upon the value 


of the -security offered, aid’ the defendant . 


ordered to furnish adequate security. . 
This last paragrapl? i is of the: d ak im- 
portance.. 


. valuation: of the. attached properties. was 
; ieg -and.it. LE to Rs. 3, 901-8, .. The" 
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judgment-debtor Was ed ordered n 


Pee ed 


furnish. sufficient Security. à 


aka Maung "Maung Pois’ pen Bde 


-| dismissed, ‘and the. Y. P. N. firm’ proceeded». 


with the ‘execution of their ‘dectee, "until thei 
appellant firm intervenėd. E 
Now, bearing in mind that no security: 


"bond was ever drawn up and taking. note: 


ofthe words used by the District Judge in. 
his ‘diary order of the 9th January 1922 amd? 
by the decree-holders- Y. P. N. firm in theiz. 
application filed.on the 23rd March. 1922, 
we find) it impossible to hold ‘that. the pro- 
perty in question was. ever actually. made 
security for the ‘due Peranan “Of | the 
: deeree.. . 

- The diary order dated the 9th: J anuarj 
1999: ‘stated merely that the property’ was) 
already under attachment; ‘that, therefore, : 
no. furhter security was. necessary; and: 
that the decree-holders: agreed to «that, 
There was. no. order: as to any security 
being accepted by the District. Court, or asi 
to theexecution of .any security-bond, and 
it was not stated.that the judgment-debtor's 
Pleader; U Hmin, - made any offer. that the: 
property in question’ should be regarded as 
security for the :purposes stated: .We 
simply have what purported: to be the 
Judge's order that no further security was 
necessary. The use of the word “further. 
does not, to our minds, indicate of necessity: 
that the Judge considered that theré was -a 
charge upon the property by way ‘of security: 
Itssems tous thatit merely mezaüt that he 
considered that whathe called’ “the attach- 

ment" was. all that was necessary. Then 
there isthe application of Nachiappa filed 


 omthe 23rd March 1992 which makes: it. 


abundantly clear that at that date he re- 
garded the property in questionas- merely 
having been offered as part security, and 
that at that date he did: not ‘consider that 
security had actuatly been given. iu 
We do not, therefore; thinkthat delaia 
Additional J udge ofthe District Court was 
justified in holding that by-the ‘order of | 
January 9th 1922 a charge under s. 100 of 
the Transfer of Property: Act had: been: 
created on the Properties by the. act of the 
parties. ` l 
There are reasons ne why we do not 
consider that, even if there was imnplieitly 


' gore such: agreement, a charge was created; 
: Eventually by .the 8th May 4929" the 


The forms given in Appendix Gof the Civ; 
P.C. for security-bonds im such eases s 
dicate pem that. what is. vequiréd. ig: 


t 
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mortgage of property to secure.the decree, 


and such'a, mortgage would naturally re- 
quire registration in cases where the pro- 
perty exceeded: the value of Rs. 100. We 
are asked to hold that‘a transaction intended 
to be a mortgage and not reduced to writing 
or registered so thatit cannot operate asa 
mortgage, isa charge under s. 100 of the 
Transfer of Property Act. This would, to 
our minds, bea very dangerous position to 
takeup. . ; 

What we think really happened in these 
cases is that esecution was stayed, although 
no security was -ever given. In fact the 
orders of the Judicial Commissioner, as well 
as the law as laid down in O. XLI, r. 5, of 
the C. P.O, were never complied with. © ` 

The decree of thé Distriet Court is, there- 
fore, set’ aside, and ‘the suit is remanded 
to that Court, which will take the suit on to 
its fileunder its original number, and-will 
proceed to decide it upon the merits. The 
appellant fm will be given the costs of 


this appeal, and also a certificate for- the 


recovery of Court fees paid on the memo- 
randum of appeal under s. 13 of the Court 
Fees Act. arr 

Advocate’s fees five gold mohurs. 


uo Te Appeal allowed: 


PATNA HIGH COURT. . 
SRCOND Orvin ApPEALS Nos. 715, 710, 718, 
719, 720, 722, 723, 725, 726 AND 727 or 1922. 

^ . duly 25, 1924. 2 
Present :—Justice Sir Jwala Prasad, - . 
KT., Actg. Chief Justice, 
“and Mr. Justice Kulwant Sahay. ` 
Babu RAMJI RAM AND oTHERS— 
- PLAINTIFFS—APPELLANTS ms 
' versus . 
BANSHI RAUT AaNp'orHERS—DEFENDANTS 
: —RESPONDENTS. - 
Bengal Tenancy Act (VIIP of 1885),.ss. 108B (3), 
116, 120--Entry in Record of Rights—Presumption— 
Burden of proving contrary—Zerait lands—Tenants 
inducted by registered ‘lease, ‘position of—Raiyati 
‘interests, whether ‘can be acquired. l 


~ An entry in thé Record of. Rights to- the effect that . 


certain lands are zerait lands.of the ‘proprietor will 
be presumed to. be- correct, and thé onus is on the 
tenants to prove the contrary.[p.307,c01. 2] 9 ` 
Where'the entry'àlso shows that the tenants have 
acquired in -those zera:t lands the rights of occu- 
pancy or non-pccupancy raiyats, the landlords have to 
displace the entry and prove that the tenants have 
not acquired any such rights. (p. 307, col. 2; p. 308, col. 1.] 
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“Where tenants have been inducted on the zerait 


..lands of the propriétor by means of a registered 


lease for a term of years, they do not acquire any 
raiyati interest in- the lands, occupancy or non-accu- 
pancy, and are liable to be ejected in asuit brought 
within 12'years of the expiry of the lease.  [p. 310, 
eol. 2. 

alant Jagarnath Das v. Janki Singh, 66 Ind. 
Cas. 337, 1 Pat. 340 at p. 348; 3 P. L. T. 197; 43 
M. L. J. 55; 26 C. W.N. 833; 35 C. L. J. 506; (1922) 
M. W. N. 410; (1922) A. I. R. (P. C) 142; 31 M. L 
JT. 231; 49 I. A. 81 (P. C.). followed. | 

The. proprietors’ private lands are wholly outside 
‘the scope of the Bengal Tenancy Act and settlements 
‘of those lands are governed not hy the Bengal 
Tenancy Act but by the codified law in the Transfer 
of Property Act. [p. 312, col. 2.] 

A lessee of zerait lands is not a raiyat, he is a 
tenant of a class outside those enumerated in s. 4 of 
the Bengal Tenancy Act. [p. 312, col. 2.] 

Mahanth Jagarnath Das v. Janki Singh, 66 Ind, 
Cas. 337; 1 Pat. 340 at p. 348; 3 P. L. T. 197; 43M. 
L. J. 55; 26 O. W. N. 833; 35 C. L. J. 506; (1922) AL. 
W. N. 410; (1922) A. I. R. (P. O) 142; 31 M. L. T. 
231; 49 I. A. 81 (P. O.), referred to. 

A lessee of a raiyati land whether holding verb: 
ally or under a lease acquires the status of a settled 
«raiyat provided he holds it for 12 years. [p. 312, col. 2.] 


Appeals from a decision of the District 
Judge; Saran, dated the 16th March 1922, 
‘reversing that of the Munsif, Fourth Court, 
‘Chapra, dated the 30th June, 1921. 


Messrs. P. C. Manuk and B. N. Mitter, 


"for the Appellants. 


Mr. N. N. Sinha, for the Respondents. 


. SwalaiPrasad, Actg. C.J.—These 
‘appeals arise out of suits instituted by the 


plaintiffs to éject the defendants and to 
recover mesne profits. A number of suits 
were instituted by the plaintiffs, but we 
are concerned in this case only with ten of 


''them. 


The Munsif decreed the suits. On appeal 
the District Judge set aside the decision 
of the Munsif and dismissed the suits by 
his judgment dated the 16th March 1922. 
The plaintiffs are, therefore, appellants 
before us.” 

‘The plaintiffs are the 16 annas pro- 
‘prietors of village Jaitpur, ‘Thana Manjhi, 
District Saran. Their case is that the lands 
‘in’ dispute are their zerait lands and that 


‘these lands along with other lands of the 


village were in their direct cultivation by 
growing indigo thereon in connection with 
their indigo ‘business and that after the 
said business ceased the lands were settled 
with the defendant® under kabuliyats, the 
terms«of which have expired. The defend- 
ants, on the other hand, allege that they 


‘have acquired occupancy rights in the 
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lands in question ahd that they are not 
liable to be ejected therefrom. | ` 

There have been two survey and settle- 
ment operations in this village: one in 
1900 and the other in 1920. The lands in 
the Record of Rights have been shown as 
tenancy lands in possession of the defend- 
ants. .In some of the cases the lands 
have been recorded in the settlement re- 
cords as “zerait dakhilkav," in some (S. A. 
No. 718) “zerait gair dakhilkar,” in one case 
“zerait qaimi"; and.in another simply 
“oaimt” in the revisional settlment. “Zeratt 
qaimi," "zerait gair dakhilkar" and "zerait 
dakhilkar" are words of art introduced by 
the Settlement Officers "with the import 
-attributed to them in the “Guide and 
Glossary to the Survey and Settlement 
Operations in the Patna and Bhagalpur 


Divisions" prepared and printed under the | 


-orders of Government and edited by the 
Directors of Land Records, (1907). The 
terms “zerait gaimv” and "dakhilkar" have 
been bracketed and explained as being 
descriptive of the status ofa tenant who 
has acquired occupancy rights in. respect 
of zerait lands with the following note. 
“As he (the tenant! can have only occu- 
pancy and not settled rights in respect 
of such lands the entry zerait qaimi is 
not so correct from a technical point .of 
view as zerait dakhildar’”’. 
gair dakhilkar" has not been separately 
defined, but from the definition of the 
words “gair dakhilkar" as non-occupancy 
raiyat "zerait gair dakhilkar” would upon 
the analogy ofthe meaning of the words 


“serait dakhikar" in the language of the: 


Settlement Officers be “ descriptive of the 
status of a tenant who has acquired non- 
occupancy rights in respect of zerait land." 
In accordance with the note against the 
words “ gair dalkhilkar " usually the num- 
ber of years for which he (gair dakhilkar 
raiyat) has held the land is added. The 
word *qaimi" has been defined as meaning 
"settled raiyat.” The word "zerait" has 
been defined in the said glossary as “ the 
proprietors' private lands." In the remarks 
column of the glossary against the word 
“serait” it is stated: ‘‘entéred in the 
status column of khatians on which details 
are: recorded of lands- found to the zerait, 
kammat, nij-jote, khawar, ete., within the 
meaning of s. 120, Bengal Tenancy. Aot." 
“ Settled raiyat" has been defined in s. 20, 
Ch. V of the Bengal Tenancy Act, 
thus “ Every person who, for a period of 
e 
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twelve years, whether wholly or partly 
before or after the commencement of this 
Act, has continuously held as a rawat 
land situate in any village, whether under 
a lease or otherwise, shall be deemed to 
have become, on the expiration of that 
period, a settled raiyat of that village." In 
this connection it is well to note the de- 
finition of an occupancy raiyat defined in 
s. 21 of the Bengal Tenancy Act:—“ Every 
person who is asettled raiyat of a village 
within the meaning of the last foregoing 
section shall have a right of occupancy in 
all land for the time being held by him 
as a rawat in that village.” Occupancy 
raiyats are raiyats having occupancy rights 
in thelands held by them and non-occu- 
pancy raiyats are those raiyats not having ° 
an occupancy right as defined in s. 4 of 
Ch. Il of the Bengal Tenancy Act. Oc- 
cupancy raiyats are dealt with in Ch. 

and non-occupancy raiyats in Oh. VI 
of the Act. After dealing with the 
different kinds of raiyats defined in s. 4 
of the Act and the rules regulating the 
relationship of landlord and tenant, in 
Ch. X provision is made for the pre- 
paration ofa Record of Rights and settle- 
ment of rents. The two Record of Rights 
of 1900 and 1920 referred to above were 
prepared under Ch. X of the Act. Then. 
comes Ch. XI which is headed “ Non- 
accrual of occupancy and non-occupancy 
rights.and record of proprietors’ private 
lands.” Section 116 in that Chapter says 
“Nothing in Ch. V shall confer a right 
of occupancy in, and nothing in Ch. VI 
shall apply to lands acquired under 
the Land Acquisition Act, 1894 for the 
Government or for any Local Authority or 
for a Railway Company, or lands belong- 
ing to the Government within a Canton- 
ment, while such lands remained the pro- 
perty of, the Government, or of any Local 
Authority or Railway Company, or to a 


- proprietor's private lands known in Bengal 


as khamar, nij ox nij-jote, and in Bihar as 
eerazi, nij, sir.or khamat, where any such 
land is held under a lease for a term of 
years or under a. lease from year to year." 
Section 117 provides for the Local Govern- 
ment to make an order directing the 
Revgnue Officer to make a survey and re- . 
cord.ofall the lands in a specified local 
area, which are the  proprietors private 
lands. Section 120 defines the lands which 
are to be recorded as the proprietor's pri- 
vate lands and the nature of the evidence 
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required to prove. the lands to be such 
lands, Uñder this-section land which ‘is 
proved to have. been cultivated: as khamar, 
zeratt, sir, nij-jote or kamat by the proprietor 
himself with his own stock or by his own 


servants or by hired labour for. twelve con-’ 


tinuous: years immediately before the pass- 
ing of the Act, and (b) cultivated land 
which is recognised by village usage as 
proprietor's khamar, zerait, sir, nij-jote or 
kamat, are directed to be recorded as 
proprietor's private lands. Clauses 2, 2 (a) 
and 3. (a) of the section say:—  - 

“ (2) In determining whether any other 
land ought to be recorded as a proprietor's 
private land, the officer shall have regard 
to local - eustom, and to the question 
whether the land. was, before the second 
day of March 1883, specifically: let as 
proprietors private land, and to any other 
evidence that may be produced; but shall 
presume that land is not a proprietor's 


. private land until the contrary is shown." . 


“(2a) Notwithstanding anything contain- 
ed in'any agreement or compromise, or 
in any decree which is proved: to his 
satisfaction to have been obtained by collu- 
slon:or fraud, a Revenue Officer shall not 
record any-land as a- proprietors private 
land, unless it is proved to be such by 
"satisfactory evidence of the nature des- 
‘eribed in sub-s» (1) or sub-s. (2)." 
| “(3a) Ifany question arises in a Civil 
- "Court: as to. whether land is or is not & pro- 
prietor's private land, the Court shall have 
regard to the rules laid down in this sec- 
" tion for the guidance of Revenue Officers." 

- “In preparing the Record of Rights under 
‘Ch. X of the Act the Settlement Officer 
recorded the lands in dispute as zerait 
kaimi. Unders. 119 when a Survey Re- 
cord of Rights of a proprietor’s private 
lands is made the provisions of ss. 103A, 
103B, -106, .107, 108, 109 and’ 109A shall 
apply. -We are concerned in this case with 
S. 103B cl (3) which says: “Every 
entry ina Record of Rights so published 
shall be evidence of the matter referred to 
in such entry, and shall be presumed to 
‘be correct until it is. proved by. evidence 
to be incorrect.” ‘Therefore, the entries in 
the Record of Rights in the present cases 
` of the lands in suit being “ zerait qa&mi," 
“zerait dakhilkar” and “ zerait gair dakhil- 
kar" shall ‘be presumed to be correct until 
the contrary ‘is -proved. In the light of 


the definition of zerait qaimi given in the: 


glossary and of-the definition -of zerait 


+ 
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given' in s. 120 of the Bengal Tenancy 
Act the presumption would be that the 
landsin question are the zerait lands of 
the proprietor within the meaning of s. 120 
ofthe Bengal Tenancy Act in which the 
defendants have acquired the status of 
occupancy ratyats or non-occupancy raiyats 
as the case may be, i.e, the status of 
tenants having occupancy or non-occupancy 
rights zdefined in Chs. V and VI of the 
Bengal Tenancy Act. "Thelandlords claim- 
ed the lands to be their zerait lands. Mr, 
Nirsu Narain Sinha says that the land- 


-lords ought to prove that the lands are 


really their zerait lands such as have been 
defined in s. 120 of the Bengal Tenancy 
Act and that the landlords not having 
given evidence of a character mentioned 
in cls. (1) and (2) of the said section the lands 
should be held not to be the zerait lands 
of the. proprietor but as raiyati land in 
which the acquisition of occupancy or 
non-occupuancy rights is not barred by s. 116 
of the Act. I cannot agree with this conten- 
tion. The Record of Rights was prepared 
under the statutory provisions contained 
in the Bengal Tenancy Act with specific 
directions in regard to these zerait lands 
enjoining upon Revenue Officers to record 
such lands only as zerait which fulfil the 
conditions laid down in s. 120 and which 
are proved before him by such evidence as 
is mentioned in cl. (2) of that section. 


The presumption is that before the Settle- 


ment Officerthe evidence was such as is 


required by s. 120 and that upon that 


evidence he recorded the lands as zerait 


‘and that the entry of the lands as such is 


correct until the contrary is proved. The 
contrary is alleged by the defendants and, 
therefore, until the defendants prove that 
the landsare not zeraitthe entry will pre- 
vail and the lands in question will be 
deemed to be the zerait lands of the pro- 
prietor. The onus, therefore, of proving the 
landsto be zerait was not upon the plaint- 
iffs, and the onus to prove the contrary was 
upon the defendants. 

The lower Appellate Courtis wrong in 
law in interpreting : the Record of Rights 
as showing that the lands are not the 
malik’s zerait and in throwing the onus 
upon the plaintiffs proprietors of proving 
that the lands are the malik’s zerait. As 
a result of misplacing the onus, it has 
held that the. plaintiffs failed to prove 
that the entry in the Settlement Record as 
to the lands not being malik's zerait ig 
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incorrect. The record has entered the 
lands as the malik's .zerait under s. 120 
of the Bengal Tenancy Act, though it 
“also records that the tenants have ac- 
quired in thos® zerait lands the rights of 
occupancy. or non-occupancy raiyat. The 
plaintiffs have to ‚displace the entry of the 
acquisition by the defendants of occupancy 
or non-occupancy rights. in their zerait 
lands.. The plaintiffs’ case is that the lands 
in suit along with their other zerait.lands 
were in their direct possession by growing 
indigo thereon in connection with .their 
indigo business and that after the said busi- 
ness ceased the,lands were settled with the 
defendants under kabuliyats. The learned 
District Judge says thatthe factory registers 
(Exs. 3, 5,.6 and 7) show that indigo 
was cultivated .by the factory in many 
bighas of land in village Jaitpur prior to 
1885 but this, he says, does not prove the 
lands in question to be the zeraitas there 
is nothing to show that the lands mentioned 
in the factory books include any of the 
lands with which we are concerned in the 
present cases. The plaintiffs expressly as- 
sertedin their plaint that the lands in suit 
were formerly the lands in which indigo 
used to be grown. There is no denial of 
thisfact in the written .statement of the 
defendants and in Second Appeal No: 722 
(First Appeal No. 401 and Suit No. 519) 
referred, to above, the defendants expressly 
admitted in -their written, statement, para. 
3, that the lands in suit formed part of 
those lands, (that is, the. lands in which 
indigo was grown). As observed above, 
‘there was no denial.in the other cases also. 
There was, therefore, no question as to the 
. identity of.the lands in suit with the indigo 
lands ofthe plaintiffs. Thedocuments pro- 
duced by the plaintifis show that the indigo 
lands were their zerait lands. . 

The Munsif upon a consideration of the 
voluminous documents of the plaintiffs 
came to the conclusion that the indigo 
lands were the zera:t lands of the plaintiffs. 
The learned District Judge has illegally 
refused.to take.those documents into con- 
sideration.on account of the misapprehen- 
sion regarding the identity of the lands 
referred to above. .The finding of the 
Munsif that the lands were the zerazt lands 
based upon.that E has not been, 
therefore, legally displaced by the learned 
District Judge. The rent receipts granted 
tothe defendants describe ‘the lands as 
zerait lands. Therefore, even if the. onus 
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lay upon the plaintiffs to prove the lands 
as zerait, the plaintiffs had proved it by 
evidence which was not taken notice of by 
the Court below on account of the misap- 
prehension referred to above. , The learned 
District Judge has referred to no evidence 
on behalf of the defendants to prove that 
the lands were the raryati lands, the onus 
of which was upon them in view of the 
entry in the Survey Record of Rights. 
Therefore, the view of the District Judge 
thatthe lands are not the malk's zerait 
lands is wrong in law as well as on facts. 
The defendants except in the one case 
referred to above did not expressly deny 
that the lands were the malik’s zerait lands. 
The view of the learned District Judge on 
the point is, therefore, against the pleadings, 
the entry in the Survey Record of Rights and 
the evidence in the case. 

Therefore, the lands must be held to be 
the maliks’ zeract lands. The survey entries’ 
show that the defendants acquired rights 
of occupancy or non-occupancy as the case 
may be in all the cases, except in one (S. 
A. No. 718) where they have been recorded 
as pure gami in the revisional settle- 
ment though in thé original settlement as 
eerait gair dakhilkar. The entry being in 
favour of the defendants as regards the 
acquisition of the occupancy rights, the 
onus of rebutting the presumption afford- 
ed by that entry is upon the plaintiffs. 
The question then is how far that onus 
has been discharged by the plaintiffs? In 
considering this question the Court below 
has again overlooked the pleadings and 
the effect of s.116 of the Bengal Tenancy 
Act. The defendants in all the cases, 
except the one referred to above (Second 
Appeal No. 722) admit that they were in- 
ducted upon the lands by means of settle- 
ment from the. plaintiffs on a particular 
date, mostly by means of kabuliyats. Their 
case is that they continued to be in posses- 
sion even after the expiry of the lease 
and in some cases it is said that there 
was no lease in the interval between the 
unregistered — kabuliyats. 
There was no case made by the defendants 
in their written statement; except perhaps 
in one or two cases, that the lands in 
disppnte were part and parcel of their old 
guzashta lands. The trend of the written 
statement appears to be that the defend- 
ants pleaded that they were settled raiyats 
of the village and consequently they ac- 
quired under s. 20 of the Bengal Tenancy 
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Aet rights of occupancy in the lands in 
dispute, ‘The learned District Judge ex- 
pressed certain doubts as to the genuineness 
of the kabuliyats -relied upon by the 
plaintiffs. He, however, did not come to 
, & clear finding upon the point and seems 

to have assumed for the purposes of his 
decision that the kabuliyats were genuine. 
The learned Munsif has given reasons sup- 
ported by the evidence referred to by him 
for his conclusion that the kabuliyats were 
genuine, The written statements admit 


that in most cases the defendants had exe- 


cuted’ -kabuliyats when the lands were 
settled with them. They deny, however, the 
‘subsequent kabuliyats. The decision of the 
learned Judge again séems to have been 


based upon misapprehension of the plead- 


ings. He has, however, not displaced the 
findings of the Munsif that the kabuliyats 
were genuine, The learned District Judge, 
as observed above, has assumed that the 


kabuliyats were. genuine and assuming. 
that, he has held that the defendants ' 


' acquired raiyati interest in the lands and 
were not liable to be rejected after the 


expiry.of the leases.. The appeal will, 


therefore, be dealt with upon the assump- 
tion: that the kabuliyats set up by the 
plaintiffs are genuine.: With these obser- 
vations, theappeals may now be dealt with 
separately Pus 


(S. A. No. 722, F. A. No. 401; Surr No. 519.) 


The lands in dispute in this case have 
been shown in both the settlement records 
` as "zerait kaimi” with the remark in the 
revisional Settlement Record of 1920 that 
. the rent for the lands in:dispute ‘is in- 
cluded within khata No. 348 of the defend- 
ants. The lands in question, as held already, 


were the zerait lands of the plaintiffs, both ` 


under the entry:in the Record” of Rights 
and upon proofin the case, and that they 
were held in direct possession by means 
of indigo cultivation for a long time. 
The defendants, no doybt, say that the lands 
are not the zerait lands and that they are 
part of their old raiyati lands, but this has 


not been proved or found. On the other- 


hand, the defendants admitin their written 


statement, para..3, that the lands in suit. 


formed a part of indigo lands. The de- 
fendants further admitted that the lands in 
question were settled with them by means 


of.a registered patta, dated the 14th Decem- : 


ber:1887 and “that the entry. made. in 
the survey papers is based on the pattaexe- 


+ 
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| Therefore, they having 
failed to prove, their previous possession 


they’ were first inducted upon those lands 


by means of the aforesaid registered kabu- 
liyat. They denied, however,that the lands 
in question were settled by means of any 
kabulvyat during the time that the estate 


of the plaintiff was in the hands of a Re- 


ceiver. They also denied that the lands in 
question were ever in possession of the 
plaintifis since the survey operations of 
The plaintiffs 
produced unregistered dnnual  kabuliyats 
from 1317 to 1326 Fasli. The learned 
District Judge says: "Itisclear from the rent 


receipts that the lands in suit were amalga- 


mated with the defendants' ancestral holding 
as long ago as 1309. The road-cess return 


- of the factory Manager dated 1903 (equal to 


1310 Fasli) shows a consolidated jama (vide 


"Ex. C) But in 1324 Fasli the plaintiffs 


tried to separate the lands into two parcels, 
again, evidently with an eye to the revi- 
sional settlement proceedings. The rent 
receipts for 1324 (Exs. A-115 and A-116 


‘have been corrected in red ink according- 


ly. In 1325 Fasli- rent suits were brought 


‘separately for the two parcels and et parte 


decrees were obtained [Exs. 8 (a) and 8 (5)]." 
As to the amalgamation referred to by 


-the District Judge the defendants’ state- 


ment in the written statement, para. 9, is 
as follows :— 

“When the time for the revisional sur- 
vey approached Babu Raj Bansi Kuer, 
tahsildar of the plaintiffs, took away the 
receipt of 1324 from these defendants and 
cancelled it with red ink, and instead of 
Rs, 84-14-90 being the total of both the 
jamas he put down Rs. 66-14-9 as the jama 
of the ancestral lands. On the basis thereof 
he wanted to have two jamas récorded 
during the recent survey operations but 
did not succeed. At first à single parcha 
wan given for both the jamas; but later 
on Babu Raj Bansi Kuer fraudulently got 
two separate khatas prepared, while the rent 
was entered jointly." The revisional settle- 
ment record shows that two khatas were 
entered in the name of the defendants ; 
one in respect of the lands in dispute and 
the other with respect to their ancestral 
holding, khata No. 348. This. fact does 
not seem to have been taken into con- 
sideration by the learned District Judge. 
The. defendants’ case is that there were 
two khatas- and the lands in dispute were 
separate from ‘their ancestral khata but 
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that subsequently they were amalgamated 
in about 1902 or 1903 and again the 
landlords through their tahsildars separat- 
ed the two khatas and the Survey Officers 
recorded their'holdings in two khatas. The 
amalgamation of the lands in dispute 
with. the ancient khata does not in any 
way affect the case of the plaintiffs and 
the entry in the Survey Record of Rights 
in this respect is in their favour. The 
identity of the lands of the two khatas is 
not in dispute. In other words, the lands 
in dispute were the lands which were 
settled with the defendants by means of 
registered kubuliyats (Ex. Q) for a term of 
5 years. Except the receipts and the road- 
cess return there is nothing to show that 
the landlords and the defendants agreed 
that the two holdings should be so incor- 
poratad and amalgamated and that they 
should be treated alike with regard to the 
status of the defendants therein. The 
learned District Judge has, therefore, erred 
in law in basing his conclusion upon the 
amalgamation in 1902 or 1903 and in not 
drawing proper and legal inference from 
tha separation of the two holdings and 
the entry in the Record of Rights showing 
that the two holdings were separate. There- 
fore, the status of the defendants with 
respect to the land in dispute is to be deter- 
mined by the fact of the settlement made 
with them in 1887 by virtue of which they 
were inducted upon this land. l 

The contention on behalf of the plaintiffs 
is that the defendants could not acquire 
any right of occupancy in these lands inas- 
much as they were inducted upon these 
lands by means of a registered lease for 
a term of years. This contention is based 
upon s. 116 of the Bengal Tenancy Act 
already quoted above. The question is 
whether the defendants were brought upon 
this land under a lease for a term of years 
or a lease from year to year. The defendants 
admitted in their written statement referr- 
ed to above that they took this land by 
means of a registered lease, dated the 14th 
December 1887. They also admit that the 
entry in theSurvey Record of Rights is based 
upon the aforesaid patta, the registered 
lease (Ex. Q). During the continuance of 
the lease, therefore, the defendants could 
“not acquire any  raiyaji interest in the 


lands in question occupancy or non-oeeu- | 


pancy. After, the expiry of the lease ‘they 
became trespassers. The defendants, how- 
ever, continued to be in possession and the 


e 
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learned District Judge found that receipts 
were granted to them and he says they were 
holding from 1295 Fasli to 1304. There are 
unregistered annual kabuliyats from 1317 
to 1326. Mr. Narsu Narain Sinha says that 
during the interval between 1299 when the 
lease of 1887 expired and 1317 the defend- 
ants were holding without any lease and, 
therefore, s. 116 did not apply and they ac- 
quired occupancy rights during that period. 
The answer to that is that they were hold- 
ing under an expired lease ànd, therefore, 


unders, 116 of the Transfer of Property 


Act read with s. 51 of the Bengal Tenancy 
Act they were holding over under the same 
conditions as the registered kabuliyat 'of 
1887 and they became tenants from year 
to year. That tenancy from year to year 
was further converted in 1317 to à yearly 
tenancy under registered kabuligyats, In the 
present case s. 116 ofthe Bengal Tenancy 
Act applies and thedefendants could not ac- 
quire rights of occupancy or non-occupancy. 
They further held the land under the last 
unregistered kabuliyat of 1326 0n the expiry 
of which they became trespassers. As such 
ihey were liable to be ejected in a suit 
brought within 12 years of the expiry of the 
lease of 1326 under the decisionoftheir Lord- 
ships of the Judicial Committee in the case 
of Mahanth Jagarnath Das v. Janki Singh 
(1). The suit is within 12 years from that 
date and is, therefore, not barred. The Court 
below misconceived the meaning and scope 
and effect of the entry in the Survey Record 
of Rights in holding that the entry 1s against 
the landlord's claim of the land being 
zerait and in requiring them.to prove that 
it isso. The decision of the District Judge 
is, therefore, set aside, and the decision of 
the Munsif is restored. 


(S. A. No. 716, F. A. No. 396; Sum No. 492) 


The defendants in this case are the same 
as those in Second Appeal No. 722. In the 
original' Record of Rights the land in dis- 
pute was entered in, the name of Lachhu- 
man Dusadh as zerait gair dakkilkar and 


in the revisional settlement it is entered in 


thé name of the defendants as zerait 
dakhilkar, rent being included with khata 
No. 348. The plaintiffs case is that the 
land was their zerait land and was first 
held b? Lachhuman Dusadh and afterwards 


(1) 66 Ind. Cas. 337; 1 Pat. 340 at p. 348; 3 P. L. 
T. 197; 43 M. L. J.-55; 26 CO. W..N.:833; 35 C. L. J. 
506; (1922) M. W. N. 410; (1922) A. I. R. (P. C) 143; 
31 M. L. T. 231; 49 I. A. 8L (P. CJ. : 
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the defendants by means of unregistered 
annual kabuliyats for the years 1318 to 
1327. The defendants’ case is that Lachhu- 


man was their ploughman and held this 


land inlieu of wages and after his death 
the defendants resumed it. The entry in 


the Survey Record of Rights records this: 


land as separate from the ancestral holding 
of the defendants. The claim of the defend- 
ants to the land in question as a part of their 
ancestral holding is, therefore, against the 
entry in the Record of Rights. In fact it 
appears that they took the land by means 
of unregistered .annual' kabuliyats in 1318 
after the death of Lachhuman Dusadh and, 
therefore, their occupation of the land com- 
mences from that year. The last kabuliyat 
being of 1327 the plaintiffs were upon the 
principle laid down in the previous case 
entitled to eject the defendants within 12 
years of the expiry of the lease. It has 
already been shown that the entry “zerait 
gair'dakhilkar" in the vocabulary of the 
Settlement Officers means that the tenants 
have acquired non-occupancy rights in the 
zeraitlands of the proprietor. ` Apart from 
anything else the entry does not help the 
defendants for it is against their contention’ 
that it was part of their ancestral occupancy 
holding. According to the entry the de- 
fendants had not held it for 12 years or 
they would have been recorded as “zeratt 
dakhilkar" and this supports the plaintiffs’ 
case that the defendants were brought upon 
the land in question under the kabuliyat of 
1318. Here alsothe Court has misconceiv- 
ed the onus and, therefore, the judgment 
and decree of the District Judge are set 
aside and those of the Munsif restored. 


(S. A. No. 720 F. A. No. 392, Surr No. 495). 


In this case the land has: been recorded 
both in the original and revisional settle- 
ment record as zerait gair dakhilkar. ' The 
defendants admit in para. 3 of their. written 
statement that the plaintiffs settled the 
lands in dispute with the ancestors of the 
defendants under patta,*dated 1297. There 
. is no denial in the written statement of the 
plaintiffs’ claim that the landsarezerait lands. 
In any case the defendants were first inducted 
upon the lands by means of an unregister- 
ed patta and then they held under registered 
. kabuliyats from 1309 to 1313 and,under 
unregistered kabuliyats from 1818 to 1327. 
Forthe reasons given above the plaintiffs 
are entitled to eject the defendants after 
the expiry of the lease of 1327. -The defend- 
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ants claim right of occupancy in these 
lands on the ground that they are the 
settled raiyats of the village under sections 
20 and 21 of the Bengal Tenancy Act. The 
learned District Judge has accepted this 
contention. He has, however, overlooked 
the provisions of s, 116 of the Act which 
bars the application of Ch. V,in which 
s. 20 occurs, to the case of zerait lands 
where the lands are held under a lease for 
a term of years, or from year to year. In 
this case too the decision of the learned 
District Judge will be set aside and that 
of the Munsif restored. 


(S. A. No. 715, F. A. No. 397, Surr No, 506). 


. Both inthe original and in the revisional 
settlement the lands were recorded as 
zerait gair dakhilkar with this difference 
that in the original settlement the area 
was 10°20 acres and in the revisional settle- 
ment the area was 1'64 acres. In this case 
the defendants admit that the lands were 


settled with them under a registered patta . 


(Ex. I-P)., The entry shows that the defend- 
ants have held it for less than 12 years 
and this supports the case of the plaintiffs, 
and in fact it is admitted by the defendants 
that their occupation of the land commenc- 
ed from the execution of the aforesaid lease. 
The defendants afterwards held the land 
under annual kabuliyats from 1318 to 1327 
and, therefore, the plaintiffs are entitled to 
eject them on the expiry of the term of the 
last lease. This appeal is also decreed, the 
decision of the District Judge is set aside 
and that of the Munsif is restored. 


(S. A. No. 723, F. A. No. 394, Sut No. 501). 
In this ease the land was recorded in the 


‘original settlement in the name of Bhardul 


Hajjam as zerait gair dakhilkar and in the 
revisional settlement in the names of the 
defendants as zerait gair dakhilkar. The 
defendants were brought upon the land by 
means of unregistered annual kabuliyats. 
The last one expired in 1327 and, therefore, 
the plaintiffs are entitled to eject_them. 
Here also the decision of the learned District 


. Judge is set aside and that of the Munsif is 


restored. 


(S.A. No. 719 F. A. No. 409, Surr No. 498). 


In the original settlement the land in 
question was recorded in the name of 
Dukhan Rai and Kali Rai as zerait gair 
dakhtlkar. In the revisional settlement it 
was recorded in the name of Banai Raut as 


9 
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.gerüit' gar” dakhilkar. The defendants’ 
case in para. 3 of their written state- 
ment is that the. lands in dispute were 
formerly settled with Dukhan Rai 'and 


. others and as ‘they relinquished the land, 
, the plaintiffs. 


settled the same, 
thé defendants by means of a registered 


patta (Ex. B-3) from 1309 to 1313. "The, 
- defendants are not the settled razyats of 


the village. - They were brought upon the 
land under registered lease and afterwards 


. they. ‘held the land under unregistered: : 


annual kabuliyats from 1318 to 1327. . For 
the reasons given, in, the previous cases 


this appeal is also decreed, the decision of. 


the learned Distriet J udge i is set parag and 
that of the Munsif restored. 


(8. A. No. 725, F. A. No. 391, Svir No. 504). 


This 1s, the stron gest case for the defend- 


ants. In the original settlement the land 
is recorded in their names as zerait gair 
.dakhilkav. In the revisional séettlement'the 
‘land ‘has been recorded as zerait gair dakhil- 
. kar. The registered kkabuliyat is ftom 
1309 to 1313 and their unregistered annual 


kabuliyats from 1318 to 1326. The register- 
ed kabuliyat is à year or two later than the | 


original settlement: record and, therefore, 
they were in possession of this land before 
the registered: kabulvyat was executed. . It 


is, therefore, said that they were inducted ^ 


upon the’ land not unden the kabuliyat 
aforesaid but verbally and, therefore, s. 116 
doés not save the accrual of non-occupancy 
rights which the ‘settlement record has 
shown inasmuch as, it is contended that 
that section prevents the accrual of rights of 
occupancy and non-occupancy only “where 


the land is held under a lease for a term. 


of ‘years or a lease from year to year. No 
doubt there are authorities to show that in 
order .-to avail himself of the provisions 
. of s..116 the landlord must take the pre- 
caution of settling zerait lands under a 


 ']lease for a term. of years or'a lease from 


year to year and consequently where he 
brings the tenant upon theland under a 
-verbal lease he is not entitled to the bénefit 
ofs.116. Thetrend of the authorities: no 
doubt favours. this. contention but after 
having 
point and having considered fully the 
object and scope “of the Ben gal Tenancy 


- Act, I doubt whether thè contention is sound ' 
- and the view taken by. the various. author- 


ities-is correct. It appears to me that the 
, Beng gal nid Act. puro to deal; princi- 
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‘pally. with ratyati lands and to deal with 


with * 


'zérait land is not a7 'aiyat. 
"of a class outside those: enumerated in 


< years’ or from year to year the 


given due consideration to the 


. [8 I. C. 1904). 


the relationship between landlord and 
tenant. It seems to me that the ' pro- 
prietors) private lands are wholly "out- 
side'the scope of the Bengal Tenancy Act > 
and settlements of those lands are govern- 
ed not by the Bengal Tenancy Act but by 
the codified, law in the Transfer of Property : 
Act. ` The concluding words of s. 116 are 
not happy and may give rise to the view 
hitherto advocated that the accrual of oc- 
cupancy and non-occupancy tights i in zerait 
lands will only’ be barred in cases where 
the landlord settles the land. with a’ tenant 
under a lease for a term of years or under 
a leàse from year to year which read with 


.S$. 107*of the Transfer of Property Act 


means a registered lease in writing. These 
words in my view were put down : in s. 116 
in view of the language in.s. 20 of the 
Bengal ‘Tenancy ‘Act which says that 
“Byer y person who, for a: period of twelve 
years; whether wholly ` or partly: before or 
after the commencement of this Aot, has 
continuously held as à raiyat land sitüate 
in any village, whether under a leasé or ' 
otherwise, shall be deemed to have become, 
on, the’ expiration of that period, a settled 
raiyat of that’ village.” Now a lessee of 
He 1s-a: tenant 


s. 4 of the Bengal .Tenancy Act. This 
point has been made clear in my decision 
in the case which went to the Privy Coun-. 
cil, Mahanth J agarnath Dasv. Janki Singh 
(1). A‘lessee of a raiyati land whether 
holding ‘verbally or under a lease acquires 
the status of a settled raiyat provided he 
holds it for 12 “years. In order to prevent 


any. confusion arising between the: holders. 


of two kinds: of land, one mentioned: in 


.s. 20 and the other ins. 116 of the Bengal 


Tenancy Act, the Legislature wanted to 
make it clear that even'where zerait lands 
are held under a term of yéars or under a 
lease from year to year no.occupancy or 
non-occupancy, righj would acerue, for if it 
is-held otherwise than under à term of 
tehant 
béconies a tenant-at-will and'& tenant-at- 
will éannot acquire a right of occupancy or 


‘non-occupancy, and he can be turned out 
_at any moment and even without any notice. 


No qftestion of such rights'ean arise in the : 
'easé of a tenant-at-will. Therefore, the sec- 


tion needed’providing only against a lease 
for a. term of years or ‘under ‘a lease from 


year? to. year." Now- Tet “us see ud the 
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defendants say in their written statement 
in this case. ,They say that the land. was 
settled with their ancestors;.so they came 
upon this land by means of a settlement 
and they did. not disclose in. the written 
statement when, and how the lands were 
settled with them. Itis obvious, however, 
from the entry in. the Record of Rights that 
the lands were settled notlong before the 


registered kabuliyat of 1902, otherwise they . 


being settled raiyats.of the village would 
have been entered as occupancy razyats. 
. They might have held the zerazt lands just 
before the rights of the parties were settled 
by means of the registered kabuliyat in 
1309. The lands being zerait and the de- 
fendants holding under a registered kabu- 
liyat, these being the only two conditions 
required,in s. 116, they could ‘not claim to 
have acquired any rights under Ch, VI or 


Ch. V of the Bengal Tenancy Act relating to- 


occupancy or non-occupancy rights. It may, 


however, be contended that s. 178 would 


come in and.affect the registered kabuliyat 
in question. That section only bars a contract 
against the accrual of occupancy rights. No 
occupancy right could be taken away by 


any contract between landlord and tenant’ 


but before the registered -kabuliyat in the 
present case was executed no rayati interest 
. was'ereated at.all in favour of the tenant. 
Therefore. s. 178 does not apply. I would, 
therefore, in this case also hold that the 
tenants’ were : brought upon the land by 
means of settlement and the last settlement 
expired in 1326 at the expiry of which they 
were liable to be ejected. by the landlord. 
Theappealin this case also is decreed, the 
decree: made by the Court below is set 
aside and that of the Munsif is restored. 


(8.-A.'No.-726, F: A. No. 390, Surr No. 510). 


In this case in both the original and the 
revisional settlement the land is recorded 
as zerait gair dakhilkar. 
filed a registered kabvtliyat from 1309 to 
1318'and unregistered kabuliyats from 1319 
to1327. The same remarks apply to this 
case as to. ‘the previous cases and the 
appeal is, therefore, decreed, the decision 
ofthe District Judge is set aside and that of 
the Munsif is restored. 


(B. A; Nos. 727. AxD 718, F. A. Nos. 385 &, 
;Suirs Nos; 600 & 505). 


— "The defendants are the- same in these two 


suits. As’ regards No; 718 the lands were 


a? 


¥ 
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name of Lachhuman Dusadh and Hira Kuer 


The plaintiffs : 


395,- 


recorded in the original settlement in the . 
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and Dhoba Ahir as zerait! gair dakhilkar. 
In the .revisional settlement they have been 


‘recorded in the name of the defendants as 


daimi rent included in khata No. 42. This 
is under misapprehension and has been 
fully rebutted by evidence. - In No. 727 the 
lands are recorded in the names of Lachhu- 
man Dusadh, Hira Kuer as zerait gair 
dakhilkar and in the révisional settlement 
inthe name of the defendants as zerait 
gair dakhilkar rent, included in khata No. 
422. .These defendants were not upon the 


land when the first settlement record was 
prepared in 1900. They were subsequently 


brought upon the land, and the plaintiffs 
show that they executed registered kabuliyat 


. for the year 1309 and thereafter unregistered 


kabuliyats from 1318 to 1327. Under the 
Survey Record of Rights it is obvious that 
these tenants were inducted upon the lands 
under a lease for a term of years. Such is 
‚also their written statement and they did 


not expressly deny the nature of the land 


being zerait and admitted that they occupied 
the land by: means of settlement. The 
defendants in the present case are different 


.in easte from those in the original record 


and this corroborates the case of the plaint- 
iffs that the defendants were subsequently 
brought.upon the land under annual leases. 
The leases expired in 1327. For the reasons 
given in the previous cases these defend- 
ants arealso liable to be ejected and the de- 
cision of the District Judge must be set 
aside and that of the Munsif restored. 

The result is that all these appeals must 
be decreed and the decrees made by the 
learned District Judge must be set aside 


-and those of the Munsif restored. 


The respondents have filed an application 
with a certified copy of the judgment of the 
District Judge of Saran in respect of certain 
ejectment suits. brought by the plaintiffs 
against other tenants and in respect of 
other lands in the village. This judgment 
is wholly irrelevant for- the purposes of this 


case and we, therefore, reject the applica- 


tion and refuse to accept the judgment as 
evidence. ; ' 

The appellants are entitled. to their costs 
throughout. ^. 
-` Kulwant Sahay, J.—I agree that all 
the appeals should be decreed. 

K. 8. D. e Appeals accepted, 
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OUDH JUDICIAL COMMIS- 

| SIONER'S COURT. 

“First CIVIL APPEAL No. 65 or 1922, 
March 10, 1924. 
Present:—Mr. Neave, A. J. C., and 

- Mr. Kendall, A. J.C, 
Lala INDER PRASAD AND OTHERS— 
PLAINTIFFS—A PPELLANTS 
VETSUS 

Lala JAGMOHAN DAS AND OTHERS— 

^ DEFENDANTS—-RESPONDENTS, 

Oaths Act (X of 1878), s. 11—Oath, what amounts 
to-—-Admissions made before certain deity, whether 
binding. 

The purpose of an oath is not to call the attention 
of God to the witness, but to call the attention of 
the witness to God, [p. 318, col. 2.] 

Whatever words or ceremonies are used in im- 
posing an oath it will be binding, provided it 
involves in the mind of the witness the bringing to 
bear of super-human retribution in case he utters a 
falsehood. [ibid.] 

Where one party offers to be bound by the oath of 
another and the latter takes the oath in the manner 
required, the former is bound by the, oath. If the 
latter has told an untrue story the party making the 
offer would be in a position to prosecute him for 
perjury, and in addition to that the party taking 
the oath would run the risk of being visited in this 
world and the next by such punishment as he 
believes is provided for those who take a false oath. 
fp. 319, col. 2; p. 320. col. 1. . 

Kesho Ram v. Peare Lal, 71 Ind. Cas. 761; 21 A. 
L. J. 209 at p. 210; (1923) A. I. R. (A) 443, relied 
on. ; 

In a suit for partition the plaintiffs offered to be 
bound by the admissions and denials of the defend- 
ant made before the Deity Lachmi Narsinghji: 

Held, that the oath was binding under s. 11 of the 
Oaths Act, inasmuch as, it amounted to an oath in 
ihe proper legal sense of that word. 

Omychund v. Barker, (1744) 26 E. R. 15; I Atk. 
29. Will's 538, Clinton v. State, 33 Oh. St. 33, Chedi 
Lal v. Jwala Prasad, 9 Ind. Cas. 201; 31 A. 315; 6 
A.L. J. 244, Vasudeva Shanbog v. Naraina Pai, 2 
M. 356; 3 Ind. Jur. 561; 1 Ind. Dec. (x. s.) 517, referred 
to. ` i 

Appeal from a decree of the Subordi- 


nate Judge, Lucknow, dated the 25th July 
1922 in O, S, No. 163 of 1915. 


. Messrs. P. L. Banerji, B. N. Srivastava 
and Bhawani Shankar, for the Appellants. 

Sir T. B. Sapru and Messrs. Aditya 
Prasad, P. D. Rustog: and Mokand Behari 
Lal, for the Respondents. B 


JUDGMEN T.—This appeal arises from 
a suit for partition brought by Lala 
Indar Prasad against his younger brother 
Lala Jagmohan Dass as long ago as 
1915, The second plaintiff and the second 
defendant were -miors when the suit 
started, but the second plaintiff attained 
majority ‘before the proceedings were 
finished in the lower Court. A prelimi- 
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nary decree was given on May the 6th, 
1921. Before that date, the parties came 
to an agreement in regard to their vill- 
age property, and sundry houses and 
moveable property remained to be divided 
by. the Commissioners. As long ago as 


-1919 the parties conceived the idea of 


settling the questions between them by 


-c'an oath to be taken in the presence of 


the Deity Lachmi Narsinghji, for on March 
26th of that year, the defendant made 
an applieation to the effect, that it had 
been agreed between the parties, that the 
defendant should prepare a complete list 
of all the moveable property of which he 
had cognizance and should verify on oath 
that the list was correct, and that if 
there was anything wrong with it Sri 
Lachmi Narsingji will hold him respon- 
Sible. . In the*result, however, the defen- 
dant never did prepare that list and the 
plaintiff eventually filed in Court seven lists 
relying apparently on his memory and con- 
jecture. 

[The judges here gave the 7 lists in detail 
and then proceeded:—] 

The plaintiff then filed these lists 
and called on the defendant to admit or 
deny the various items before the Deity 
Lachmi  Narsinghji. The defendant ac- 
cepted the offer, the Cours appointed a 
Commissioner to record his admissions and 
denials aceording to the agreement, and 
the defendant responded. to such good 
purpose that by admitting practically all 
ihe items which involved any liability on 
the part of the plaintiffs and denying 
practically all the items that involved 
any liability on his own part, he presented 
a bill for Rs. 93,672-15-3 to the plaintiffs 
instead of accepting liability for over .2 
lakhs as the plaintiffs had intended that he 
should do. The learned Sub-Judge after 
scrutinising the  Commissioner's report, 
and sending it back for correction, and 
hearing arguments'thereon, gave a decree 
in the plaintiffs, favour in respect of the 
village and house property that had fallen 
to their share, but in regard to the move- 
able property gave a decree for this sum 
of Rs. 93,672-15-3, to the defendant, with 
future interest. We should add, that there 
does not appear to have been any dispute 
in tegard to the list of houses, and that 
thé grounds of appeal in this Court re-. 
late entirely to the moveable property, 
and the manner in which the questions 
between the parties were adjusted before 
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the Commissioner. A great part of the 


arguments in. this: Court has been con-: 


cerned with the question, whether the 
proceedings actually taken complied with 


the directions of the Court and the in- 


tentions of the plaintiffs, and consequently 
whether the admissions. or denials ofthe 
defendant were conclusive and binding, 


either considered as proceedings under the: 
Indian Oaths Act, or under an agreement . 


between the parties. What the records 
show is as follows:— ` 
After the seven lists had been filed, 


on March -30th ‘1922, the Subordinate 


Judge recorded the following proceed- 


ings :— 

E ala Indar Prasad says he will give up 
. out of his lists such items as Jagmohan Das 
denies' before tlie Deity Lachmi Narsinghji. 
Jàgmohan Das accepts this." - “With the 
consent; of the parties I appoint Babu 
M&hesh Prasad; Pleader, for going with the 
plaintiffs’ lists before’ Lachmi Narsinghji 
in plaintiffs house, ‘and: take defendants’ 
. admissions’ and denials of list items before 
the deity... .... Statement of defend- 
ant Jagmohan Dasto be taken before the 
deity by the Commissioner on Ekadeshi 
`. 8th April 1922, between 3 and TP. M. Com- 
* missioner and parties informed." -> 

On April 4th, the defendant put in 
an application. as follows:— 
In the above’ suit, plaintiff No. 1, on 
. March 30th 1922; applied to abide by es 
` oath of defendant No. 1. Plaintiff No. 2 
son of the plaintiff. No. l was a minor at 
the time of the.idstitution of suit in 1915, 
and: he attained majority long ago. It is 
necessary to record his ‘statement if he 


also relies or not on the oath of defendant : 


No. l. As 8th April 1922 is fixed for 
administering the oath, that to avoid 
future disputes the plaintiff No. 2.may 
kindly be summoned before the aforesaid 
date of hearing." . 

On the 7th April 1999 , plaintiff No. 2 
made application to the sapie effect, ending 
with the words:— 


“ Accordingly the plaintiff No, 9. deo 


clares hereby that this agreement is bind- 

ing on the plaintiff No. 2 as well, and he 

abides by the above oath of Lala J agmohan 
as." 

On the same date the Court recorded a 
mote to the effect that the last application 
leaves “the matter to the oath of the 
defendant No. l, as.his father Lala Indar 
Prasad has done. -He says he is” willing 
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even if the defendant strikes out all the 


items claimed by the plaintiff.’ 

The Commissioner - accordingly Sent 
to the plaintiffs bouse and recorded pro- 
ceedings in the following form*— 

“In a kothri in the house of the plaintiff 
at Bazar Raja.” 

g Before the: dibba of Lachmi Nar- 


singhji." 


"^ 'Present.—Lala Indar Prasad in person, 
and Lala Jagmohan Das in person. 

“Sd. Mahesh Prasad, Commissioner. 
8th April 1922." 

" Lala. J agmohan Das states:;--My ad- 
missions and denials of Lists Nos. 1 1 to 6 
filed by plaintiffs are as follows:— 

And’ then follows a serial list of items 
which ‘are admitted and denied. Some of 
the items are admitted partially. It is 
worthy of remark that when dealing with 
List No.. 2 the Commissioner makes ihe 
following note after Item No. 3, which the 


. defendant denied. 


| Note.—'"'The defendant says he will 
claim half share in deed relating to 
Item No. 3. -The plaintiff says that "the 
Commissioner is to record. only admis- 
sions and denials and not to record state- 
ments." 

Itis argued for khe plaintiff, that it 
was essential for the ' proceedings. to be 
taken on oath if they were to be binding 
under the Oaths Act, and that the proceed- 
ings were not taken on oath. The respond- 
ent argues that the proceedings were 


taken on oath and he has an alternative 


arguinent to the effect, that even if the 
proceedings were not. binding under the 
Indian Oaths Act, they were binding as 
an agreement. We shall leave this latter 
question for the “moment, and proceed 
to discuss ‘whether’ the proceeding es can be 
held to have been taken on oath. 

There is .no definition of an oath in 
the Indian Oaths Act of 1873, and the one 
given in the General Olauses Act is not 
sufficiently exact to be of any help in the 
present suit, While it is impossible, how- 
ever, to extract from the Indian Oaths 
Act any definition to show what the essen- 
tials ofan oàth should be, there are clear 
provisions as to the forms in which an oath 
may be taken. Under s. 8 if a party to, 
a judicial proceeding offers to give evi- 
dence on oath or sol etan affiramation “in 
any. form common amongst, or held bind- 
ing by, persons of the race.or persuasion 
to which he belongs, and” not repug- 


& 
e. 


- 
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nant to justice or decency, and not pur- 


porting to affect any third person, the 
Court may, if it thinks fit, notwithstand- 
ing anything hereinbefore contained, 
tender such oath or affirmation to him." 
Under s. 9, ifa party offers to be bound 
by “Such oath or solemn affirmation as 
is mentioned in s. 8" if such an oath or. 


' affirmation is made by the other party, the 
' Court may ask such party whether he will 


make the oath, and if he cares to do so, 
the Court may under s, 10 proceed to ad- 


‘minister it, or may issue a Commission to 


any person to administer it, and in the 
result the evidence so given shall under 
s. ll as against the person who offered to 
be bound as aforesaid, be conclusive proof of 
the matter stated. 


. It is the case for the  plaintiff-ap- 
pellant that he offered to be. bound by 
such an oath and that the defendant-re- 
spondent agreed to make such an oath, 
but that the proceedings recorded by the 
Commissioner do not amount to the mak- 
ing. of such an oath by the. defendant. 
The record shows what the proceedings 
were, and in orderto decide whether they 
amount tothe making of an oath it will 
be necessary for us to consider in some de- 
tail what the essentials of an oath must be 
taken to be. 


We are much indebted to the learn- 
ed Counsel for the defendant-respondent 
for his clear and concise arguments on this 
point. He has referred in the first place 
to the famous case of Omychand v. Barker 
(1). This decision has been frequently 


5 . €" 
'yeferred to by later authorities and so 
' far as we are aware, the conclusions arrived 


at therein have never been questioned. 
The subject is also discussed in Wig- 
more’s Treatise on Evidence, Vol. 3, sections 
1816—1818. These sections contain references 
to very weighty authorities on points that 
have been argued before us in the pre- 
sent appeal. The following passages are 
especially illuminating. “The theory of 
the oath, in modern common law, may 
he termed a subjective one, in contrast to 
the earlier one, which may be termed 
objective. The oath is not a summoning 
of Divine vengeance upon false swearing, 
whereby when the spectators see the wit- 
unharmed they ‘know that 
the Divine judgment has pronounced 


him‘to be a truth-teller; buta méthod of , 
' Q) (1744) 26 E. R.15; 1 Atk. 22; Will's 538; 


- 
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reminding the witness strongly of the 
Divine punishment somewhere in store for 
false swearing, and thus of putting him 
in à frame of mind calculated to speak 
only the truth as he saw it.” In sup- 
port of this theory one of .the passages 
quoted is from Clinton v. State (2) “ The. 
purpose of the oath is not to call the atten- 
tion of God to the witness, but the at- 
tention of the witness to God; not to 
call upon Him to punish theifalse swearer, 
to remember  thaf 
He will surely do so." The author then 
goes on to point out that the nature of the 
belief which alone is susceptible to the 
influence of this stimulous to the truth is 
& belief in & super-human, and,therefore 
inevitable retribution to follow false swear- 
ing, and reference is made to the case of 
Omychand v. Barker (1) in which the evi- 
dence of Hindu witnesses recorded in India 
in Hindu forms was accepted in the Eng- 
lish Courts. The Lord Chancellor, approv- 
ing a passage from Bishop Sanderson said ; 
“Jurisjuramentum, Saith he, est affirmatio re- 
ligiosa: All that is necessary toan oathisan 
appealto the Supreme Being, as thinking 
him the rewarder. of truth, and the avenger 
of falsehood.” In regard -to the form. of 
ths oath, a matter of considerable import- . 
ance in the present appeal the author pro- 
ceeds in section 1818. “Such being the 
essentialsof the belief regarded as a security 
for trust worthiness, it follows that the 
form of the administration of the oath 


. is immaterial, provided that it involves, in 


the mind of the witness, the bringing to bear 
of this apprehension of punishment......... 
and it cannot matter what words or 
ceremonies are used in imposing the oath, 
provided he recognises them as binding 
by his belief ". Another reference is then 
made to a dictum of the Lord Chancellor 
in the case of Omychand v, Barker (1). ‘ The 
next thing...... is the form ofthe oath. It 
is laid down by &ll writers that the out- 
ward act is not essential to the oath....... It 
has been the wisdom of all nations to ad- 
minister such oaths as are agreeable to the 
notion of the person taking." 


The case-law of this country shows 


‘many instances in which oaths have been 


administered in peculiar ways, but have 
newertheless been held to be binding. In 
Chedi Lal v. Jwala Prased (3) the plaintiff. 
stated, that he would accept whatever 

(2) 33 Oh. St. 33. - 
(3) 2 Ind, Cas. 201; 31 A, 315; 6 A. L. J. 244. 
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evidenee the defendant would give with 
Ganges water. in his hands and on. his 
honour. The ‘defendant made a solemn 
affirmation with Ganges water in his hands 
that the plaintiffs’ claim was totally false. 
The lower -Appellate Court «held that 
though the First Court was bound to dis- 
. miss the claim if the oath was taken by 
the defendant’ as precisely . prescribed 
for him, yét the oath was not taken in the 
manner proposed as the defendant took 
the oath only on Ganges water and not 
also on his honour. A Bench of the 
High Court held on appeal that the deci- 
sion of the lowér Appellate Court was 
based on mere hair-splitting. “ Ghedi Lal 
on being sworn necessarily took an .ob- 
ligation upon him to give evidence on 
his honour and he gave his evidence 
having .Ganges water in his hands. It 
was not’ possible for him to take his 
honour in.his hands as well as the Ganges 
water. In taking the oath which he 
took, he, undertook on his honour to 
swear truthfully and having the Ganges 
water in his hands it appears to us that 
he fully satisfied all that his opponent 
required ". It is not possible to tell from 


the report of this decision whether the. 


' form ‘of oath prescribed in this case con- 
tained any words besides those quoted, 
or whether the taking of Ganges water 
in his hands by the defendant was the 
only outward form of oath, but it cer- 
tainly appears tous that their Lordships 
considered. the taking of the Ganges water 
in his hands as the essential part of the oath, 
and that this would have been sufficient 
whether any form of words was used in con- 
junction with it ornot. In Vasudeva Shanbog 
v. Naraina Pai (4) the plaintifis and one of 
the defendants agreed. that if the former 
should swear before the idol at Dharmastalam 
according to custom and ‘repeat thrice that 
their father did not spend the money bor- 
rowed for certain purposes, the suit should 
" be decided in a certain way. On second 
appeal, the question was raised whether 
‘the merits of the case could be discussed 
after it had been disposed of under the 
provisions of the Oaths Act. It is true 
that the issue raised was not, whether the 
form of agreement between the parties 
amounted ‘to, the making of an oat)f or 
whether the oath had been made according 
to the agreement, but the case has some 


no 2M, 356; 3 Ind. Jur. 501; 1 Ind, Dec. (N. s.) 
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analogy to the circuntstances in the present 
appeal,, because the agreement was that the 


plaintiff should swear before the idol accord- 


ing to custom and repeat thrice that their . 
father did not spend the money borrowed 
in a certain way, and the decision was, 
that if the party to be bound by the oath 
adhered to the mode of disposal mentioned 


in the agreement that it wasan adjust- 


ment, and if the matter stated in the agree- 
ment' was sufficient as the ground of a 
decision a judgment could be passed, for 
then it would be conclusive evidence under 
the Oaths Act. < 

. ln the. present case the original offer 
made by the plaintiff as recorded by the 
Court on the 30th March 1922, was. that 
he would "give up out of his lists such 
items as Jagmohan Das denies before-the 
Deity Lachmi Narsinghji. Jagmohan Das 
accepts this". There-was at this stage no 
specified mention of an oath, but the learn- 
ed Counsel.for the appellant has pointed 
out that in the defendant's application cf 
April 4th, and in the application of plaintiff 
No. 2 on April 7th, reference is. made to 
the “oath” of defendant No. 1, and a 
similar reference is made by the Court in 
an order on April 7th. It is not claimed 
for the appellant that there was any stipula- 
tion as to the form the oath should take 
beyond this, that the -defendant was to 
make admissions and denials in the pre- 
sence of the Deity Lachmi Narsinghji. It 
has been argued. in this Court, that the 
proceedings .were defective, in that firstly 
there was no invocation of the deity, and 
that secondly the deity was not asa matter 
of fact present. We have already referred 
to the proceedings recorded by the Com- 
missioner on April8th. On April 10th the 
report of the Commissioner was filed in the 


Court with the record of the proceedings. 


That report is as follows :— 

"In the above noted ease I went to the 
house of Lala Indar Prasad plaintiff on 
April 8th at 3 P. x., and in a kothri of the 
deities, and in the presence of the dibbu 
known as the Lachmi Narsingjika dibba as 
admitted.by the parties who were present 
in person (except the defendant No. 2). 
I recorded the admissions and denials of 


‘the .items in the lists filed by the plaintiff 


as given to me by Lala Jagmohan Das. 
I` may. note that he. plaintiff wanted 


| fen himself should 
write his admissions .or denials on the 


lists but the defendants refused to do so 
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“and so I procéeded to record them myself.” 
: On the following day April 11th, a verbal 
‘objection was made by Mr. Sen, who was 


‘apparently appearing on this occasion for 


the first time for the plaintiff, This ‘objec- 


‘tion is made on four grounds, but none of 
‘them is specifically to the effect that there 


was no’ invocation of the deity or that 
the deity was not present. The only ground 
that can be construed in any, sense as 
covering the present objections is the 


' first one, namely, that the proceedings of 


the 30th March were not warranted by 
the Indian Oaths Act. It may of course 


‘now be argued that what was meant was 


‘that the proceedings of the 30th March 


"were not warranted by the Indian Oaths 


~ 


Act, because there was nothing in them 
about the invocation of the deity. ' This 


‘is by the way by no means an ingenuous 
‘argument, because appellant’s Counsel in 


this Court has argued all along that the 
intention of the appellant was thatan oath 
should be taken, and that the subsequent 
proceedings of the Court show that it was 
the intention of the Court that an oath 


‘should be taken. Mr. Sen's objection on 
‘April llth does not appear to us to amount 
-to more than this, that the appellants 
‘were disgusted with. the conduct of the 


defendant in taking advantage of the offer 


‘and in making denials that were very 


much to their disadvantage. It is not 


‘until May 3rd—nearly a month after the 
‘return of the Commissioners’ report—that 


we find any reference to an objection by 
the plaintiff on the ground of want of 


‘invocation, and this appears to be merely 


an informal note taken by the Court of 


‘some arguments addressed to it by Counsel 


on behalf of the plaintiffs. In the present 


‘grounds of appeal, it is alleged that no 


oath had been administered to the defend- 
ant by the Commissioner, and that the 


‘denials made by the defendant were, there- 


fore, not binding, that the mere presence 


‘of the deity was not tantamount to the 
‘administration of an oath under the Indian 
‘Oaths ‘Act, and that the proceedings of the 
‘Commissioner were not carried out in the 


presence of the deity or Idol of Sri Lachmi 
Narsinghji, but before a certain dibba 


. the contents whereof were neither ascertain- 


~ 


ed nor admitted by fhe appellant No. 2. 


We accept the appellant’s contention 


‘that’ the ‘agreement between the’ parties 


recofded -on March '30th was, that some 
sort of oath should be taken. ‘There is 
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nothing on the record to show, andit has 
not been suggested in argument, that any 
other form of oath was required except 
that the defendants should make "admissions 
and denials of the list items before the 
Deity Laehmi Narsingjii. Both parties 
clearly intended that such dn oath would 
We have now to 
consider whether such an oath would be 
binding under s. 11 of the Indian Oaths 
Act. We believe thai it would be so bind- 
ing, because it would amount to an oath 
in the proper. legal sense of that word. 
Whatever words or ceremonies are used in 
imposing the oath, it will be binding, pro- 
vided itinvolves in the mind of the witness 


‘the bringing to bear of super-human retribu- 


tion. No words were stipulated for in this 
case, but the ceremony that was insisted 
on was that the statements should be 
made in the presence of the deity, just 
as in the case. quoted from the Allah- 
abad High Court the statement was to be 


‘made while Ganges water was held in the 


hand, and in the Madras case the statement 
was to be repeated thrice in the presence 
of the idol. Theappellan’s learned Counsel 
has strongly argued that in -every case 
to which reference has been made, a form 
of words or invocation to the deity was 
used in addition to some ceremony. We are 


not satisfied that in the cases quoted there 


was any verbal invocation to the deity. The 
reports of the decisions do not make it 
clear that it was. so. But, even if there 
was a definite invocation in some form of 
words in each of these cases, we are of opinion 
that it must only have been because this 
was ‘part of the agreement between the 
parties, and not because it was one of the 
essentials of an oath. Our authority for 
this conclusion has been given earlier in, 
this judgment, and may briefly be summed 
up in the dictum of Mr. Justice’ Ashburn. 
already quoted thet the purpose of the 
oath is not to call the attention of God to 


the witness, but the attention of the witness 


to God. The attention of the witness to God 
in this instance was called in the first place 
by the agreement that the admissions and 
denials were to be made before the deity, 
by the appointment ofa Commissioner by 
the,Court to take the statements in the 


presence of the deity, and lastly by the 


formal proceedings carried out in the 
plaintiff's house “before the dibba of Lachmi 


Narsinghji': 


We have next ‘to deal with the argu- 
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ment adduced. on’ behalf of the appellant 
that the deity was, as a matter of fact, not 
present in the box. . It is to be remembered 
that the proceedings were at the plaintiff's 
house, and that’ the plaintiff was present 
throughout. We refer here to plaintiff No. 1 
who throughout the suit has been the 
‘contesting party. Plaintiff No. 2 was a 
minor, when the suit was instituted. He 
attained majority during the proceedings 
and at a late stage in the case made an 
application: in which he too agreed to be 
bound by the oath of the defendant. Whe- 
ther he was actually present during the 
execution of the commission is not certain. 
In his record of the proceedings of April 
8th, the Commissioner ‘does not mention 
his presence, whereas in the. next report 
on April 10th he refers to the proceedings 
“as admitted by the parties, who were 
present in person except defendant No. 2" 
from which it appears that plaintiff No. 2 
was present-as well as plaintiff No. 1. How- 
ever, it does not appear to us to be of 
much importance, whether plaintiff No. 2 


was present or not. He had agreed to be ` 


bound by the proceedings. and he is as 
much bound as his father, if these pro- 
ceedings are found to be legally binding. 
Plaintiff No. 1 was present; he knew exactly 
the form in which the oath was to be taken 
because he had himself prescribed that 
form. He made no objection at the time 
to any irregularity or omission. He and 
‘the defendant both knew. whether they 
‘believed that the deity was present in the 
dibba or not. Plaintiff No. 1 was attend- 
ing to the proceedings throughout and at 
one stage interrupted. and objected to a 
claim made by the defendant. Neither on 
that day, nor when Mr. Sen made his verbal 
_objection on April 10th, had it entered the 


plaintiffs head to say that the deity was’ 


not' present in the box, and sofar as we 
are aware, it was not until the grounds 


of appeal were filed on, October 3rd, 1922, - 


that this discovery was made. There is no 
affidavit to the effect that the deity was 
not in the box. All that we have to go 
on is that the plaintiff's Counsel said in 
this Court that: he was authorised to state 
that the box did not contain the deity. 


Now this is reducing the whole of the: 


proceedings to a farce. The plaintififloes 
not know any more' than we ourselves know 
whether the deity was present in the box or 
not. All that is important for thé present 
case is that he believed it to be present, 
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when these denials and admissions were 
made and “the defendant believed it to be 


present, and the whole of the proceedings 
were based on the belief held by the plaint- 


iffs and the.defendant that tite deity was 


present. The only alternative is for us to 
believe that the plaintiff acted fraudulent- 
ly throughout, and that he knew when 
the proceedings before the Commissioner 
started that the deity was not present in 
the dibba, Even in this case however, and 
there is nothing.on the record to support 
the theory that this wasthe case, it would 
be necessary to prove that the defendant 
was also aware of it before it could be 
heldthat the statements made by the defend- 
ant did not amount to an oath. In our 
opinion, therefore, it is fully proved that 
the statement made by the defendant before 
the dibba or Lachmi Narsingji and record- 
ed by the Commissioner, amounted to an 
oath and are conclusive proof under s. 11 
of'the Indian Oaths Act against the plaint- 
iffs of the matter stated. This decision 
disposes of the main grounds of appeal, 
namely, Nos. 1 to 5 and 9. No.7 has not 
been pressed in this Court and Nos. 6 and 8 
need not be.dealt with specifically. The 
appellant has, however, objected specifical- 
ly to an item of Rs. 33, 606-11-0 with in- 
terest, which has been allowed to the defend- 
ant. This particular item has been arrived 
at in the following way:— 

- [After discussing this item and another 
item in list there the Judges found that 
they were rightly allowed by the Commis- 
sioner as well as by the Court and then 
proceeded:—| Pe E 


- 


Finally it has been objected that when 


. put on his oath, the defendant denied in 


toto certain sums which he had admitted 
in detail in earlier stages of the case. Whe- 
ther he Has actually done so it is impossible 
to decide, without opening up the whole of 
the proceedings, which were to be finally 
-gettled by the admissions and denials of the 
defendant in the presence of the deity. 
This we cannot do at this stage because 
in the view that we have taken of the 
effect of the oath it would be illegal, Whe- 
ther the defendant is telling the truth or 
not, the plaintifis are bound. The position 
in such a case is clearly stated in the 
words of Mr. Justice Walsh recorded in 
Kesho Ram v. Peare Tal.(5). “I£ the defend- 
ant telis an untrue story, the plaintiff is 


(5): 71-Ind. Oas. 761; 21 A. L, J. 209 at p. 210; (1993) 


CA. I. R. (A) 443. 


™~ 
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then in a position to prosecute him for 
perjury whichihe could not do. before, 
and, in addition to that, the. defendant 
has run the risk of being visited in this 
world, and -the next, by such punishment as 
he believes his God prepares for those who 
take a false oath.” 

The result is, therefore, that we dismiss 
this appeal with costs. 


Z. K. Appeal mam | 


PATNA HIGH COURT. 
| Orvit Revisron Cases Nos. 468, 479, 480, 
481, 482 AND 483 or 1923. 
April l, 1924. 
Present: —Mr. J ustice Dasand 
x j Mr. Justice Ross. : 
RAMESHWAR MAHTON AND OTHERS— . 
: DgrEnpants— PETITIONERS 
versus 
Lala. DWARKA PRASAD-—PrAINTIFF— 
OPPOSITE PARTY. 
Civil. Procedure Code (Act V of 1908), ss. 115, 151, O; 


XLVII, r. 1—Inherent jurisdiction—-Decree, setting 
aside of Case fit for TENUE aa gh Court, 


interference by. 

Under s. 151 of the C. P. C. the Court has no 
inherent jurisdiction to do that which is prohibited 
by the Code, and, therefore, there is no power in the 
Court to set aside its own decree i in the exercise of its 
inherent jurisdiction. 

But where a decree is set aside’ ‘by the Court in its 
inherent. jurisdiction, in a case where it would have 
unhesitatingly done so, had the party applied for 
review, the High Court will not interfere in revision, 
as it isnot bound to interfere under s, 115 of the C, P. 
C. except in aid of justice. 

. Civil revisions from an order of the: Sub- 
ordinate Judge, Second Court, Patna, dated 
the 6th October, 1923. 

Mr, Atul Krishna Ray, for the Petitioner. 

Mr. K. P. Jayaswal, (with him Mr. 
‘Bimola Charan ‘Sinha’, for the Opposite 


‘Party. 


3 UDGMENT. 

Das, J.—It may be conceded that 
there is no jurisdiction in the Court to 
set asideits own decree under s. 151 of 
the Code. It ought to be remembered that 


RAMESHWAR MAHTON 2. DWARKA: PRASAD, 


[84 T.O31924] 
the Court has no inherent jurisdiction to do 
that which is prohibited by the Code, and 
0. XX, r. 3, of the Code provides that: 
“A judgment, when once signed, shall 
not afterwards be altered or added to, save 
as provided by s. 152 or on review." 
In my opinion there was no power in the 
Court to alter or add to the judgment in the 
exercise of its inherent jurisdiction, | 

: But the question now arises whether we 
ought to set aside the order passed by the 
Court, The application before us is under 
s. 115 of the Code and it is well establish- 
ed that the Court is not bound to interfere 
under s, 115 except in aid of justice. What 
happened was this. The applicants were 
the tenants and the opposite party ,was the 
landlord. It was objected that the name 
of the landlord had not been registered in 
the Land Registration Department, and 
the Court on that ground dismissed the suit. 
While the judgment was actually being 
written the landlord produced documents 
showing that his name had actually been 
registered i in the Land Registration Depart- 
ment, The learned J udge says that these 
documents were produced before he signed: 
his judgment, but as a matter of fact his at- 
tention was drawn to it after he signed the. 
judgment. There is no question. that, had 
the opposite party applied for review, the 
Court would have granted review without 
the slightest hesitation. All that can now 
be said is that instead of applying under 
O. XLVIT, r. 1, as the landlord should have 
done, he applied under s. 151 of the Code. 

In our opinion we ought not to exercise 
our power under gs. 115 in this case. 

The application must be refused, but, in 


the circumstances, without costs. 


This order will govern analogous Civil 
Revision Cases Nos. 479, 480, 481, 482 and 


483 of 1923. 


Ross, J.—I agre 


K. S. D. ' Applications rejected. | 
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Sita Ram. with two other men repaired to 
the Police Station and' reported there at 
10.». m. that the old lady was missing and 
stated all: that was known about her. The 
Sub-Inspector made arrangements to guard 
her house and as directed by him Lala 
“Sita Ram. sent telegrams the next morning 
to. her sons Kanshi Ram, Sub-Assistant 
Surgeon and Lahori Ram to inform them 
of her disappearanee. On the morning of 


- [GAL 01994]: 


LAHORE. HIGH- COURT. 
CRIMINAL : APPRAL “No. 818 or- 1922, 
| February 10, 1923. 
Present :—Sir Shadi Lal; Kr., Chief Justice, 
-© and- Mf: Justice Zafar Ali. . 
RULLIA RAM-—AOocCcU8ED —ÁPPELLANT 
Uo. Qersts un 
i EMPEROR-—RESPONDENT. : 
Penal Code (Act XLV of 1860), s. 902—Murder of 


woman—Buried ornaments, disclosure of; by accused. 
—Inference of guilt, — | ° am 

“Where a person charged with the murder, of a, 
woman, digs up orndments belonging to the deceas- 
ed; buried in a place that does'not belong to him, 
nor.is in his possession, the only conclusion that. 
can be drawn from’ his having. shown the place ‘is 
"that he knéw that:the ornaments were there. and not; 


that he had stolen the same or had actually participat- - 


ed in the act of concealing’ them there, -and the’ 
fact is not sufficient to prove his guilt.|p. 322, eol. 1.]- 


the 6th May as Lala Sita Ram and Salig 


Ram happened to pass by the widow's 
house at 8 a. M. they, perceived a foul 
smell emanating from the house and noticed 
ants going into and coming out. from the 
house through its drain. This led them 
to suspect that ihe lady was lying dead 
within the house and so they went to the 


. Police Station and reported this fact there. 


Emperor v. Buta Singh, 39 Ind. Cas. 330; IP. R 
1917. Or.; 18 Or. L. J..490, referred to. ' 2 
Criminal appeal from an order of the. 
Sessions Judge, Jullundur, dated the 31st 
Joly 1922... ^ | om 
Mr. Mul Chand: for Mr. -B. R: Puri, for 
the Appellant. l 
- Mr. Des Raj Sawhney, Public Prosecutor, 
for the Crown. ` ` C 


 JUDGMENT.—The appellant. Rullia 
Ram, Brahmin, aged 25, of the town Nur 
Mahal, District. Jullundur, has been con-: | 
victed; under s. 302, Indian Penal Code of: on the surface of the lungs. From these 
the: murder of. Musammat Parbati and sen- : symptoms-the medical witness inferred that 
tenced to.transportation for life. -` the death was most probably due to throttl- 

“The deceased’ was-an old.widow of aboüt. in 
70'years of age who lived all alone in.her 
house at Nur Mahal. The accused was her: 
family priest, and: it is stated that he’ 
visited. her occasionally to receive alms, | 
On the 4th May last a postman: brought. for 
her a: money-order of: Rs, 20 and paid the: 
amount to-her at, about 2 P; M, at the shop 
‘of Babu ‘Ram (P. W. No. 11) as deposed. to * 
by him. . Nobody came forward to say that. 
she was seen alive after ‘that: At about 5 
or 6 P. M..the some dayeArjan (P. W..No. 12):: 
who is a cousin of her late husband and ` 
whose house'is removed by only two houses. - 
from hers, reported .to: Lala Sita. Ram, ` 
Presidént: of the 'Nur...Mahal. Municipal: 
Committee, that the door of the lady's. 
house was open but”that she: was. missing. ` and at.the foot of one of its towers. The 
Lala: Sita Ram. suggested to: him that he: office of the. Police was in that.sarai, The 
should: make enquiries about her from the : accused took the Police Officers and others 
Mahalla people. ‘At'7. or 7-30: P. “it. Arjan ` to this place. and: dug out therefrom a pair 
again went to Lala Sita Ram and. told-him of bands, or wristlets of gold, nine earrings 
that; the lady wasi. nowhere to :be ‘found: of gold and a pair of bangles of brass, 
and that he had locked up her house, -Lala-. . These ornaments of gold were identified 


pl ® 


i 


“A Head Constable with two Constables 
came ‘with thèm. to the house, broke 
open the padlock that lay fastened on the 
-door of the room from which noxious 
smell was coming and actually found 
therein the corpse of the lady. The auto- 
‘psy made the next day (7th May) revealed 
no external marks of injuries because the 
body.was much decomposed but on: dissec- 
tion the ‘soft -tissues in front of the neck 
were found-congested and injured on either 
side and there wére patches of emphyscure 


i: the very commencement of the Police 
investigation: the accused was suspected, 
not beéause any evidence direct or circum- 
stantial was available against him, but 
because he was known to bea bad character. 
He was called on the evening of the 6th 
May, and to elicit information from him 
some- Police-men, and Lala Sita Ram and 
others who: remained with- the Police 
throughout the investigation, kept enquiring - 
from: hitn about the murder, day and night 
and did;not let him sleep till he, on the 
8th May in the afternoon, offered, to show 
the place where some stolen ornaments lay 
buried under ground. This place was in 
a banjar or waste land, outside a sarai, 


5 m ? 
E 
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to dd those which the deceased had: on here, ; 


person. Besides.:the recovery :of these. 
ornaments there . was the evidence that, on 
- the 4th. May; the acéused’ was:seen emérg- 
ing from the house of the deceased or 
standing som&where near it and that. after 
thé. production of the ornaments he showed 
_four-keys lying in the house.of the deceased, 


two..at one "place and two at another.. 
. whether the : 


Therefore;:the question is, 


evidence on these three: points is true and 


reliable and sufficient to bring home:to:the, 
‘We. are. 
‘of .opinion. that . ‘the ornaments. were dis-. Cod 
,covered in the way. stated. above but. as-.. 


appellant the charge of»miurder.™ 


the: place. where they : lay..buried . under 
ground did not. belong to the ‘appellant nor 
was in his possession, the only conclusion 


that could be drawn from his having shown , 


the place, is that he knew. that the orna- 
ments were there and not that- he had 
stolen the same or had àctually participa- 
ted, in the act.of concealing them there [see. 
Emperor v: Buta Singh (1) and the rulings 
cited . therein]. The witnesses who: depose 
to the next point do not appear to us to be 
worthy of credit. Hans Raj who. deposed 
that: he saw. the accused ‘emerging from 
-the house of the deceased at ahout..5 P.M. 
didnot! appear before. the Police till the 


afternoon of the 10th ` May as the zimini. 
of sthat day . would - show.’ Though‘ the. 


accused-. had - been;with the. police from 
the:6th.. May and, was suspected, Hans Raj 


did not: come forward with his statement. 


til] long after-the ‘discovery. of the- stolen 
ornaments. The other witness. on “this 


thatthe saw the accused talking to another 
manat .about.2. P. m, on the Ath May at, 


some distance from the house.of the deceas- _ 


ed.. Even. at its face value his evidence, 
is not.of any importance. 


herself: and we „can attach, no importance 
“to the evidence that it was the accused who 


The keys, were - 
diséovered-in, the. house of the deceased. 


pointed out the places where. the keys. 


were’ lying. ‘The Assessors’. verdict “was 


also :of opinion that -the evidence produced 
against him is not sufficient to proye his. 


guilt, Accordingly we accept the appeal. ` 
and acquit him, ° : > 
Ne H. o. p Appeal P 


(1)-39-Ind. Cas. 330; 1 P. B. 1917 Or; 18 Cr. ds 
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' PATNA: HIGH. COURT. 
CRIMINAL REVISION. No. 240 oF 1924. 
A "May 20, 1924. 
* Present :—Mr. Ji ustice Adami. 


: Versus 
EMPEROR-—-O»prostiTE Pun. 


Penal Code (Act XLV of. 1860), 8, 430—Riparian 
-owners—Mischief by: diverting river.. ` ' 

The act of wrongfully diverting water ofa river into 4 
other channels by cutting a bandh and thus depriv- 


ing the riparian owners lower down -the’ stream- of 


‘their right to take water for irrigation purposes 
amounts to an offence under s. 430 of the Penal, 


oade. 
Oriminal revision from an order of the 


February 1994, confirming that of the Sub- 
Deputy Magistrate, Jehanabad. `. 

Mr. G. C. Pal, for the Petitioners. 
- The Government Advocate, forthe Crown. 
. dUDGMENT.—The. petitioners have 


'BASDEO SINGH anp OTHERS —PETITIONERS. 


. District. Magistrate, Gaya, dated the.18th.' 


been convicted under ss. 147 and 430 and: 


have -been fined Rs. 20 each under the, 


former and Rs. 15 each "under the latter. 


It àppears that the river Morhar divides. 


into two branches at a place called Pai- 


bigha, the western branch retaining the: 


name Morhar and the eastern being called 
Dàrdha. 
bigha the nine-annas Tikari, Estate has a 
village. called Kalpa, Mahal, whose, only.. 


source of irrigation is the western. branch - 
of the’ Morhar~ river; but sufficient’ water: 


for the purpose: can only be induced to; 
flow down:.this branch if a dam is construct- 
ed át Paibigha across:the Dardha so, asto; 


.. bring .all the- water of the Morbar -riVer/ 
“point, is Neki Ram chowkidar who -deposed _ 


down, :this..western: branch. ‘Accordingly . 
the.nine-annas -Tikari. Estate constructed. 
a. dam at considerable expense. | Between : 
Kalpa and Paibigha there are-other villages ` 


"which do not belong to the, Tikari Estate : 


which are entitled to irrigate their - fields 
fromthe river, and one of them is Punhada. ~. 
The villages along the stream .in . turn ~, 


gate. their fields by pynes, and. when all, 


| . the intermediate viltages have got sufficient: 
that the accused was not guilty and we are: 


water, Kalpz. takes. the amount necessary 


for ite fields and then the TOPIRE n 


is removed. 


- "Proved, . dox. Cibus ie 


PE 4 
Tt 
* 


cas M 


^ 


About 18 miles north. frora Pai-* 


E 


> 
F 


`~ 


: construct, dams across the river, and irri-- 


The ‘evidence in. e case "shows that 
s there is no definite arrangement or custom. ` 
Of . pagabandi . regarding’. the period. for , 
- which each.vilage may .take the water, . 
: though the defence. alleges: that’. a period ,: 
. of 36 hours is recognised. . This. ds. mot. 


EM 


, 


| 


i 
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' From the- Settlement Officer 8 decision if 
is.clear that the | villages have the ordi- 
nary rights of riparian owners, namely of 
taking'so much water as is necessary for 
full irrigation provided they do not déprive 
villages lower down of ‘the supply they 
need. When the! water in the river is low 
and scarce, each; village has to regulate 
"the amount of water taken having regard 
to that scarity, otherwise it will deprive the 
lower villages of their rights. 

The Morhar river and the Morhar Bench 
are natural water channels and the fact 


that the ‘nine-annas Tikari Estate has met - 


the expense of erecting the bandh at Pai- 
bigha in order to ensure a supply of water 


to Kalpa gives no superior right to Kalpa - 


in the matter of the amount of water the 
village is entitled to. Its rights are 
subject to the rights of villages further. 


Er facts found by. the lower- Courts in 
this case are that on the 30th of September, 
the Punhada: villagers, having constructed 
a. dam across thejriver, began to take water. 
- to their fields through pynes. That even- 
ing some of the: petitioners, who are resi- 


dents of Kalpa came to the Punhada dam. 


and told the Punhada people to cut the 
bandh so that the water might come to 
Kalpa; the: Punhada people refused and 
there was probàbly abuse and threats, 
which caused the chaukidar to go to the 
Poliee Station and give information that 
. there was likely to be trouble.. 
morning. Sub- nspector came with . Con- 


stables to the bandh, and, after inquiry, left” 


the:Constables there to prevent any breach 
of the peace. On the: evening of October 
Ist, the petitioners with a/ large mob came 
armed with lathis, spades and crow bars, 
to the bandh and demanded that it should 
be, cut, The Punhada people were collect- 
ed: there but notiin sufficient numbers to 
repel the Kalpa men. The Constables 
ordered the: mob: to gô away and not to 


touch the ERA but the petitioners pay-. 


 jng no held ‘cut! the bándh and let the 
"water through and then departed. 

,On these facts the petitioners have been 
convicted and. sentenced as mentioned 
above, the common object of the unlawful 


assembly charged being to deprive ` by. 


means of force the tenants of. village Pun- 


hada and Nangarh of the right to use the - 


water ofthe Morhar for irrigation. 
. It:is contended, now that in coming with 


a large; force à in.order.to prevent: the Pun-.: 


* 
f 
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hada peoplé from. taking more than their 
share of this water and to ensure the supply 
to themselves to which - they were entitled, 
the petitioners were committing no offence. 
It is argued that as the nine-annas Tikari 
Estate errected the Paibigha bandh, the 
intermediate villages were “not entitled to 
deprive Kalpa of its full supply of water. 
Further that as water was scarce at the 


‘time the Punhada people were not entitled 


to take water for 36 hours, but had taken 


-as-much as they were entitled to when the 


petitioners cut the bandh, 

These contentions cannot be supported ; 
as Ihave pointed out the erection of the 
Paibigha bandh gave Kalpa no superior 
rights over the intermediate villages ; and 
it has been found that the defence allega- 
tion that where there is a full supply of 
water in theriver, there is.a parabandi of 


- 36 hours, has not been proved. In fact itis 


found that there had been no special 
arrangement made between the villages in 
1923. It has not been shown that the Pun- 
hada villagers had taken more than the 
maximum of water they wereentitled to even 
in time of scarity, nor hasit been shown 
that if the bandh had not been cut when 
it. was, the Kalpa villagers would not have 
got their due share. Until these two 


‘points were proved the petitioners could 


not elaim to be maintaining a right to cut 
the bandh. 

On theother hand it is shown and found 
that- the Punhada people were at the time 
oftheinterference by the pétitioners exercig~ 
ing a right, and it is not shown that they 
exceeded it. 


.It is contended that the mere fact that 
the petitioners came witha large number 
of others.to cut the bandh, which they 
thought’ they ‘were entitled ‘to do, could 
not convert the assembly into an unlawful 
one. It has to be remembered, however, 
that they had asked the Punhada people 
to cutthe bandh the day before and when 
refused had gone away with. threats: it is 
quite clear that it was their intention to 
carry out their object by force. They paid 
no heed to the remonstrances of the Con- 
stables, and it was due to the fact that the 
Punhada people retired before show of 
gr eater force that no actual fight occured, 


‘In my opinion the efinding on the facts 
that the assembly was an unlawful one was 
altogether correct, and the. conviction 
under s. 147 was justified... The sentence . 


i 
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‘used. 

. With regard: to. the ‘conviction aoda 
‘g, 430, Mr. Gour Chandra Pal has referred 
to the case ofe Ramakrishna Chetti v. Pala- 
niyandi Kudambar (1), but I cannot see 
; how that decision: tan help the petitioners. 
Jt was there laid . down. that “ under s. 430 
of the-Penal Code the physical requisites of 
the act are the doing of an act which causes, 
or to the doers knowledge. is likely to 


cause, & diminution of supply. He also 


fulfils the mental requisites when. he does 
- this with intent to cause wrongful loss, 
and'the intention is properly held to be 
“such when he takes it without any: sort’ of 
right;and it matters not that he. claims to 


"set" up such a right if the facts are so 
: ` clear that the claim is manifestly only an 


additional wrong. It is’ for judicial tact to 
distinguish where’ the case, is sufficiently 
doubtful to prevent the inference of a 
"wrong intent." 
is no doubt that the petitioners knew 
that’ by their act they were causing a dimi- 
ution of the water supply of Punhada 
"village ; they have not substantiated a right- 
to’ take the water on October: 1st, nor 
shown that the Punhada people had: no. 
right; they cannot. contend that they: had a 
bona fide claim to'take.. the^water then. : 


‘I uphold the convictions and Renier 


under s. 430. < 
e iesus] is the application is rejected: 


a Application rejected. 
LE E 1M. 262; “1 Weir 502; lind. Dec, (N.&) 174. 
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PATNA HIGH COURT. 
CRIMINAL REvisIoN No. 191 OF 1924, 
" . May M, 1924. 
|». Present;—Mr. J'ustice Adami. . 
; DHANRAJ BHAGAT AND ANOTHER— ` 
a Wi iA i 


BHARAT NARAIN. SINGH AND ANOTHER—- 
OPPOSITE Party, 

‘Criminal Procedure Code (Act V of 1808) 8: 144, 
proceedings under—Preliminary notice, necessity of—. 
Order without hearing opposite party, whether legal 
—High Court, when can interfere. 

„A final or der under s. 144 of ‘the Cr. P.-C: passed 


without i issuing any preliminary notice to the persons . 


.próceeded against and without, hedring tiem, is 


` “Tilégal and: is liable to be set aside in revision even 
- though jt- a lapsed... 


[p 325, col.: 1] 
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DHANRAJ BHAGAT V. BHARAT NARAIN SINGH, 
is lenient because | no jp violence. was- 


In the present case there. 


. [8LT: 071924]. 


Criminal revision from an order of: the 


Sub-Divisional. Officer," Hajipur, dated the. 


lst December 1923. 

‘Mr, G. P. Das, for the Petitioners. 

Mr. Manohar Lal, for: the: 
Party. 

J UDGMENT:—This bi un 
directed against an order passed by the 
Sub-Divisional Officer 
s: 144; Cr. P. C.. forbidding the petitioners 
to interfere with the opposite party in 


=- regard to plots Nos. 1024 and 1025. 


-It appears that proceedings had been 
drawn up under s. 144 between the present 


. petitioners and one Harihar Bhagat and. 


others regardinga plot of about 94: bighas 


' of raiyati-land which had newly formed 
on a diara. ‘These proceedings under s.. 


144 were converted into, proceedings under 


Opposite | 


of Hajipur under 


js. 


s: 145, and the parties gave the Court to^ ` 


understand that all they wanted was a. ` 


demarcation of.the plots they respectively - 
claimed. The. opposite party in those pro- 


ceedings stated that they did not claim: 
the 94 bighas which was the subject of the: 
proceedings. Accordingly an: amin was 
directed to go and demarcate the diara 
lands and he eventually submitted'a report 
which was not agreed to by one of the 
parties. However that may be, at that 
stage a petition was put in by the oppo- 
site party to the present case to the effect 


that they wére. recorded in the Settlement: 


as kashtkars of plots Nos. 1024 and 1025 and. 
they- complained . that the present peti- 
tioners were: interfering with their posses- 
sion. Having. received this petition the- 
Sub-Divisional Officer, after consulting the: 
Record of Rights, and finding that in 1892" 


the grandfather of -the present opposite: . 


arty was, recorded in respect of plots .Nos.: 
1024 and 1025, issued an order on the peti- 
tioners: under s. 144 directing: them- not: 


. to interfere with the possession ‘of the: 
l opposite party in regard to those plots. 
is this order which is now complained” 
: against. : 


It: 


"The order under s. 144 had already. 


lapsed, when: the application was made to 


this Court; but, in my opinion, in spite 
of it having lapsed, the case:is one, I 
think, which ought to be taken into con- 
sideration by the Court. The opposite party’ 
wereenot parties to the proceedings under 


8:149, nor had any report been received: -- 


from the Police as to their possession of the: 


two plots or as to a liklehood of à breach : 


= ‘the peace. -Thè opposite: d ai 


4 


~- 


[94 TO? 1994] -` MAHABAB ALLI KHAN v.'PRESIDENT, TALUK BOARD, RURNOOL, 
said that their possession was being inter- . 


fered with. Without issuing any’ “preli- 
minary notice to the present petitioners 
and without hearing them the learned Sub- 
Divisional Officer passed the final order 
under s. 144, In my mind his procedure 
was totally wrong It was open to him 
either to direct that the opposite party 
should be made parties to the proceedings 
then pending under s. 145 or a notice shculd 
have been issued on the petitioners to show 
cause. The order under s. 144 has now 
lapsed and such damage to the petitioners 
as was caused is now passed except that 
the fact that the opposite party have been 


in possession under the order under s. ` 


144 may be'to the petitioners' prejudice 
in further litigation. All I can do is to 
set aside -the order passed under s. 144 
and the order isaccordingly set aside. 

K, S. D. 


‘CALCUTTA HIGH COURT. 
CRIMINAL Revision PETITION No. 130 
í ' oF 1924. 
April 7, 1924. 
Present:—Mr. Justice Greaves and 
l Mr.. Justice Duval.  . . 

SURENDRA ‘LAL SHAHA— PETITIONER 

d NE Versus 
ISAMADDI-—Orrosrrs PARTY,” 

Criminal Procedure Code (Act V of 1898), s. 842— 
Accused, when should be, examined-—Examination after 
entering on defence; whether legal. 

The examination of the accused under s. 342 .of the 
Or. P. C. must take place at the close of the prosecu- 
tion case and before the accused have entered .on 
their. defence, andit is no compliance with the sec- 
tion if the examination takes place at a later, stage: 

Criminal revision against an order of the 
Additional District Magistrate, Bakarganj, 
dated the 12th December 1923. . 

Babu Birbhusan Datt, for the Peti- 
tioner. l | 

Babu. Bhagirath Chandra Das (with him 
Bahu Gopendra Nath Das), for the Opposite 

-Party. ‘ 

JUDGMENT.—We make the Rule 
absolute on the ground on which i, was 
granted, namely, that there was no exa- 
mination of the accused in accordance with 
the provisions of s. 342 of the : Or. P. 
C. This examination must take place at 


the close of the prosecution case and. 


Order set aside. _ . 
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before the accused have entered on their 
defence, and it is no compliance with the 


‘section if the examination takes place at a 


later stage. i 
The result is that the conviction and 


sentence are set aside, and the trial must 


be taken up from the close of the prose- 
cution ease and the accused must be exa- 


mined in accordance with the provisions 


of s. 342 before they have entered on 
their defence. ; 


K. 8. D. Conviction set aside. 


Muri HMM an iii n 


-MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 656 or 1923. 
(CRIMINAL EBENE MON No. 521 oF 

1 


February 8, 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Jackson. 
MAHABAB ALLI KHAN-—ACCUSED— 
PETITIONER 

versus 
THe PRESIDENT, TALUK BOARD, 
KURNOOL —CoMPLAINANT— 
RESPONDENT. 

Madras Local Boards Act (XIV of 1990), s. 231—- 
Money due under contract, whether cam be recovered 
summarily. 

Money due to & Municipality under a contract 
cannot be summarily recovered by the Municipality 
under s, 221 of the. Madras Local Boards Act of 1920. 

Abdul Azéez Sahib v. Cuddapah Municipality, 26 M. 
479, relied on. 

Petition, under ss. 435 and 439 of the 
Cr. P. C. 1898, praying the. High Court 
to revise the judgment of the Court of 
the Stationary Second Class Magistrate, 
Kurnool Town, in Miscellaneous Case No. 5 
of 1923. 

Mr. L. S. Veeraraghava Aiyar, for the 
Petitioner. 

Dr. S. Swaminadhan, for the Respond- 
ent. : 

The Publie Proseeutor, for the Crown. 


Pi 


^ ORDER. — Accused 'as lessee of the 


Johorapuram meat market under the 
Taluk Board of Kurnool, has been sen- 
tenced to pay that body Rs. 371 together 
with interest and apsts being the amount 
due on his. lease for May and June 1923, 
He fifes this criminal revision petition 
on the ground that money due under a 


'contract.eannot be: collected under the 
e 


™ 


4 


t 
. 


LN 


i 


: summarily recovered by a Municipality: 


1926 


A€—— ^ r 


It’ has long. been ` recognised law that 
money due, under a contract cannot be 


» in a, Magistrate's: Court. under the old 


. Madras District ‘Municipalities Act IV. 
'.«., o£ 1884,. Section 269 vide 


. point for determination is whether ‘the 


ka 
f 
` 


Nos. 179-and 222 of 1923. 


Abdul ‘Azeez 
Sahib v. Cuddapah Municipality (1. The 


wording of s. 221 of the Madras Act 
AIV of 1920, has extended, the power 
of the local body. Section 269 of Act 
IV of 1884 was “all rents, fees, tolls and 
other payments' due to the Municipal 
Council under the provisions of this Act." 


Section 221 of Act XIV of 1920 runs 


“any fee, toll, costs, compensation, dam- 


ages, penalties charges, expenses or other 


sums due to a- Local Board 
"virtue -of this Act.” i ; 
We do not find that this phrase include 
sums due under contracte. It was argued 
that "by virtue: of" has a wider. scope 


under or by 


than “under” but there is no difference 


between the two terms. “> 

" Section 168 (2) has no' bearing.on the 
question. It merely authorizes the local 
authority to farm out fees on contract, 
the amount being recoverable from the 
contractor under the contract and not 
under that section.‘ This has already 
been pointed out in Criminal Revision Cases 


The conviction is bad and must be set 
aside and the amount if paid, must be 


l refunded. i 


t 


Y. N. V. | | S 
, Z.K. ' Conviction set aside. 
(1) 26 M. 475, | P 


— i ee 


N 
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RANGOON HIGH COURT. 
CRIMINAL Revision No. 40-B or 1924, 


-March 24, 1924. 
Present :—Mr. Justice Heald. 


P. N. S. M..SYED KHAN AND OTHERS— - 


| | . PETITIONERS 
T ` versus 
P. K. C. NAGOOR —RzsPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 195— 
False complaint—Sanctiog to prosecute—Prosecution 


of abettor of complainant— Sanction, . whether "neces-. 
4 ; 


' sary. 


. to a complainant in a false 
., x apply to the. abettors and .i 
> | e 


The provisions of s. 195, Cr. P. ©., not only apply 


“SYED KHAN V. NAGOOR,’ 


provisions of s. 221 of the: Madras Act XIV 
: of 1920. * i 


complaint but they also: 


coo s UISA ITO 1994] 


plainant:though not parties to tlie complaint, since 


. the'offence alleged against them is committed in 


relation to the proceedings in Court arising out of 
the complaint. 


Criminal revision against an order of the ' 


Sub-Divisional - Magistrate, Rangoon, in 
Criminal Regular Trial No. 1576 of 1923. ` 
JUDGMENT.—On the 29th of March 


1913 Nagalingam filed acomplaint charging | 


the present respondent P. K.'C. Nagoor, 
(called in the complaint. K, .C. Nawood) 
with ‘criminal breach of trust in that he 
had pawned certain articles of jewellery 
entrusted to him to one Thumbi Rowther. 
Thumbi Rowther was called by the Magis- 


trate and said that respondent had redeem- : 


ed the jewellery. A warrant for respon- 


dent's arrest was then issued. He was ' 
arrested on the 7th of April and said' at , 
-once that he did not even know Nagalingam 
and that the charge was a false one con- . 
` eocted by somebody because he was interest- 


ing himself in -civil litigation in fwhich 
his father-in-law wasengaged. The Magis- 
trate recorded that the case looked “fishy,” 
and ordered respondent's release on bail. 
On the 10th of April the case was adjourned 
because some of the witnesses were absent, 
On the 29th April Nagalingam was absent 
and was said tobe ill, and the Magistrate 
saying that he was inclined to think that 
he was trying .merely to harass respondent 
issued a warrant for his arrest. On the 2nd 


of May the warrant had not been returned .. 


and Nagalingam was absent. Respondent 
informed the Magistrate that he could prove 
that the case was false. Next day Nagalin- 
gam was reported to bé in Hospital, but 


iyespondent said that he was not there, s 


the Police were directed’ to make furthe. 
enquiries and the case was put down, for 
the 9th of May. 


Instead of doing so he issued a fresh war- 
rant for Nagalingam's arrest. Nagalingam 
was still not found, and on the 23rd of May 
and on the 10th of June fresh warrants for his 


- arrest were issued with the same result. On 


n that date the return. > 
..0f thé warrant showed that Nagalingam 
‘could not be found and wasin hiding. The 
- Magistrate said that, under the circumstan- 
ees, he might discharge respondent at once 
, but that if he did so complainant would 
~ get no compensation from. Nagalingam., 


v 


the26th of June respondent was discharged, | 


‘the complaint being classified as "False" 


and.hi8 Advocate said thatif he thought 


, 
a 


matter 


for 1 


fit he would apply later for- sanction to , 
plaint b ‘prosecute Nagalingam. -There the 
nvestigators iof.. the :com--- -Tested-for. over ten- years, - / 


[BEL 0.1924] ; 


n On the 2hd of October .1923^ ud 
filed a complaint: charging -Nagalingam and 
the ‘present petitioners together. with iwo 
others said to be living in the Ramnad 
District, Madras, with a criminal conspiracy 
to have ‘him arrested in pursuance of which 
conspiracy Nagalangam filed the false com- 
‘plaint against him on the 29th of March 1913. 
.He alleged that in June 1923 a letter writ- 
ten by the-first two petitioners and by the 
.two men who are now said to be in Ramnad . 
: to the third applicant and one Katuwas in 
which the whole conspiracy was disclosed, . 
.came into his possession. He produced that 
-letter-and-the cover in which it is said to 
.have been found. Thecover bears Madras 
.post-marks dated the 21sí'and 92nd,-of 
October 1912, and Burma post-marks dated 
.30th and 31st of October. The. letter pur- 
.porís to have. been written to P. N. $. 
,Katuwas and some one referred toas “P.- 
"N. S. M," who was apparently Katuwa's 
“son, and is said to. be the third petitioner, 
PONS. M. Ebrahim; by the first and 
Second - petitioners į and. O. Kethamuthu 
Bervai, and N. :Sornamuthu Servai. It in- 
formed the addressees that the writers had’ 
filed. a. suit. against respohdent with the 
first petitioner as plaintiff and that respon- 
.dent on being served with the summons 
had said that he would contest the suit. 
.lt went on to say. that whatever defence he, 
‘might make they could win. the suit so 
. long as tkey were united.. Itsaid further 
“that. respondent , had challenged the first 
.petitioner to. swear on the Koran that: the 
-elaim was true and that if they.had to take ' 
„the oath disgrace: would “fall on them, so 
that the addressees must send a warrant 
against him as soon as they received the 
letter. They must not let him get off easily 
„lest others should be encouraged to resist 
-them as he had done and’ should drag them 
, into Court as they had dragged him. If he 
: got off easily he would interfere more boldly 
‘than before with their operations. A war-, 
.rant must be sent so that their enemies 
would be afraid of them, fearing that they: 
. too might be handcuffed and’ treated like 
. respondent. ` The recipients of the letter 
, were to. ensure the writers’ future prosperi- 
‘ty by getting a warrant.against him and 
were to spare no expense. 
asked that the. warrant might be sent at 
once to the Muthukulathur Magistrate's 
Court-or.if that was not possible that it 
might ‘be sent by post to the. first’ petitioner 
in which case the writers would get pee: 
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The letterethen . 
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dent -arrested and ` sent ~to Buama. The 
writers referred to a letter by the addres- 
sees to them in which the writers had asked 
them to ascertain and inform them when 
respondent was leaving for Burma and said 
that they would do so. They went on "It will 
be ‘fine to handcuff him at Seganapuram." 
"The letter. then gave full details of the 
arrangements which had been made by them 
for the suit against respondent and certain 
instructions which apparently were for the 
fabrication of evidence. 

If that letter can be proved to have been 
‘written by or on behalf of the first. and se- 
cond petitioners or the other two persons 
mentioned as being responsible for it and a 
connection between it and the complaint 
filed by Nagalingam against respondent 
“Gan be established the prosecution of the 
persons. by or on whose behalf the letter 
was written and Nagalingam and the person 
or persons who instigated the filing of the 
complaint against respondent would be 
justified, since it seems: probable that.an 
offence.under s. 211 read with s. 109 (or 


‘possibly s: 120-B) of the Indian Penal Code 


was committed. 

The Magistrate before whom respondent 
filed his complaint held that he was de- 
barred from taking cognizance of the offence 
because the Maeistrate who dealt with the 
complaint which respondent alleges to have 
been false did not give the sanction, which, 
under the old s. 195 of the Code would 
have been necessary. He, therefore, dis- 
missed the complaint. - 

Respondent applied to the District Magis- 
trate in revision and that Magistrate said 
that sanction would- have been necessary 
oaly in the case of Nagalingam and that 
the provisions of s. 195 of the Code do not 
apply to the petitioners and the rest of the 
accused. 

Petitioners- now come to this Court in re- 


‘vision and. argue that ifthe provisions of 


s. 195 apply in the case of Nagalingam, 
they apply in their case also, since the 
offence ‘alleged against them, if committed 


‘at all, was "committed in relation to the 


proceedings i in the Magistrate's Court which 
arose: out of the complaint made by Naga- 
lingam. 

d am of opinion that this argument is 
correct’ and that no eCourt can take cor- 
nizance of the offence which is alleged: to 
have been committed by. the six -persons 
whom respondent. accuses except on-the . 
written. complaint of: the Magistrate’s Court 
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or of some Court to which the Magistrate's 
Court is subordinate. 

But that finding does not by any means 
end the matter. 
- The Magistrate's Court is subordinate to 
this Court and, therefore, I have power to 
make the necessary complaint, and as I am 


satisfied that it is expedient in the ends- 


of justice that an enquiry should be made 
into an offence under s. 211 read with s. 
109 or 120-B of the Indian Penal Code, 
which appears to have been committed in 
relation to Criminal Regular Trial No. 118 
of 1913 in the Court of the Western Sub- 
Divisional Magistrate of Rangoon, a copy 
of this order signed by me will be sent to 
-the Western Sub-Divisional Magistrate, 
‘Rangoon as this Court's complaint. 

‘Inote for the information of the Magis- 
‘trate that 1 regard this letter as extremely 
serious, and ‘that it .would probably he 
advisable to enlist the services of the 
Criminal Investigation Department, Burma, 
‘which should be asked to work in conjunc- 
"tion with the Criminal Investigation Depart- 
ment, Madras, 


N. H. Order accordingly. 


OUDH JUDICIAL COMMIS- 
|. ^ SIONER'S COURT. 
CRIMINAL REFERENCE No. 24 or 1994. 
. September 4, 1924. 
Present:—Syed Wazir Hasan, A. J.C, 
RAM BAKHSH-—COMPLAINANT 
PETITIONER 


; VETSUS 
JAIRAM DAS AND OTHERS—ACOCUSED—— 


, OPPOSITE Parry. . 

_Criminal Procedure Code (Act V of 1898), s. 258— 
"Warrant case— Accused pleading not guilty— Charge 
framed against accüsed—Absence of complainant— 
Order of acquittal, whether justified — Procedure. 

,Àn order of acquittal is justified under s. 258 of 
the Or, P. .O. only after. the Court has recorded a 
finding that the accused is not guilty. 

: Therefore where a charge had been framed against 
he accused who pleaded not guilty and entered upon 
their defence and the complainant did not appear on 
an adjourned hearing: 

- Held, that the accused could not be acquitted owing 
to the absence of the complainant. 

Case reported by the District Magistrate, 
Sultanpur, dated the 16th July 1924 


Mr.. Hyder Husein, for the Complainant. 





Mr. H, D; Dass, for the ‘Opposite Party, ` 
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. "from time to time. 


‘of a Magistrate of the Third Class. 


‘sent. 
. following order:—‘‘Case is, therefore, dismis- 


‘it according to law. 


— 


[84 T. O.. 1924] 
'ORDER.—This. is a Reference by the 


‘District Magistrate, Sultanpur in the cir- 


cumstances stated below. Jairam Das and 
others were being prosecuted for an offence 
unders. 323 of the Indian Penal. Code. 
Ram Bakhsh was the complainant. The 
complaint was instituted on the 15th 
January 1924. A largenumber of witnesses 
were produced from time to time by the 
complainant in support of the prosecution. 


‘On the 4th March 1924, the case being 
a warrent-casé a charge-sheet was framed 


against the accused, They pleaded not 


guilty and entered upon their defence. In 


support of the defence certain witnesses 
were examined and some of the prosecu- 
tion witnesses were also cross-examined’ 
On the 8th April 1924 
the ease was transferred from the Court in 
which it was pending to the Court ofthe 
Tahsildar of Kadipur exercising the powers 
On the 
5th April 1924 the new Court asked the ac- 
cused if they wanted a re-trial. The accused 
replied in the negative. ‘The case was then 


. adjourned on many occasions on account 


of the absence of the defence -withesses, 


‘Finally it came up for hearing on the 13th 


June 1924 at 2-30 P. mM.’ The complainant 
was found absent. The accused were pre- 
Thelearned Magistrate recorded the 


sed and all accused persons are acquitted.” 
The learned -District Magistrate dealt 
with this matter on an applieation in re- 


vision presented to him by the complain- 


ant. Heis of opinion that this order of 
aéquittal was illegal. "There is no doubt 
that the learned District Magistrate is 
right. The procedure applicable to the 
case under consideration is one laid down 
in Ch. XXI of the Cr. P.C. This 
Chapter relates to the trial of a warrant 
case. An order of acquittal in such a case 
can be passed only under s. 258 of the 


‘Code, that is on a, finding that the accused 


is not guilty. This was not the case here. 
Nor eould anorder of discharge be passed 


"under s. 259 of the Code, because a charge 


had been framed in the case. The Refer- 
ence is, therefore, accepted, the order of the 
Magistrate dated the 13th June 1924 ‘set 
aside and the caseis returned to his Court 
with directions that he shall proceed with 


N. H. Reference accepted, ' 


[fea Lovie] .  ; 


RANGOON 'HIGH COURT. 
CORIMINAL Revision No. 316-B or 1924. ` 
May 5, 1994. 

` Present ;—Mr. Justice Heald. | 
KABUDIN alias SHWE PO AND ANOTHER—- 
PETITIONERS 
versus "S 
EMPEROR-—OrrosrrE PARTY. 

Lower Burma Land Revenue Rules, r. 107-G, ap- 
plicability of—Digging earth for bricks without 
-License—Contractor, whether liable... 

A contractor ‘who carries out the digging of clay 
for making bricks whether with his own hands or 
through labourers, withouta license, is equally guilty 
of an, "offence under r, 107-G of the Lower Burma 
Land “Revenue Rules along with the person respon- 
sible for the digging of elay. 


< Reference made by the Sessions Judge, 
Insein, - in Criminal Revision No. 80 of 
-19 
l REFEREN CE.—The three applicants 
have-been_.convicted under. r. 107-G of 
the ‘Lower ‘Burma Land Revenue Rules 
for digging clay for making bricks ` with- 
out license. 

The case was T summarily and hero 
is -no appeal. The applicants ask for 
revision of the case as they consider that 
it was not proved they were - responsible . 
‘for the brick manufacture, and in any case 
they were merely contractors and the persons 
guilty are the labourers who actually dug 
or the persons who engaged applicants as 
‘contractors. 
‘to follow the latter plea. Surely if aman 
éngages to carry out a work heis respon- 


sible for it whether' he performs the labour . 


‘with his own hands or.not. The rule makes 
it an offence to dig clay without a license 
and if these persons undertook to dig .clay 
and make bricks and there was no license 
‘they are obviously guilty. "No doubt. the 
persons who engaged. them might also 
under certain- circumstances be guilty, but 


‘that has. nothing to do with the question of 


the guilt of the applicants. ^ 
It must be ‘admitted that the evidence 


‘that all three applicarts were concerned. 


is extremely ‘unsatisfactory ,and it would 
‘have .been better. for the. Magistrate to 
call witnesses who could give definite evi- 
«derce thereto, .Nearly all the evidence is 
:hearsay. However the headman says he had 
seen applieants Mg Gale and Mg Shwe Po 
-causing clay to. be dug and the ten 
gaung Ba Shin says he had seen all three. 
"This evidence is somewhat vague. Mg Gale 
admits that he “made bricks as labourer 


‘of Ne Dun-with. my eoolies and that-he-had : 


t 
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I- confess I am quite unable: 


ouse - 
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‘already made about 8,000 bricks as sample. 
The other two applicants denied the charge 
altogether. 

I consider that the persons said to have 
engaged .these applicants dnd some of 
‘their “labourers should have been called 
and: examined and that it is extremely 
doubtful on the existing evidence that 
Shwe Po and Rasal Singh had anything 
to do with the matter at all. As regards 
‘Mg Gale I think he was rightly convict- 
ed on his own admission, It is clear he 
‘not only supplied the labourers but caused 
‘the clay to be dug and made the bricks. 
He was in charge “of the work, The pro- 
ceedings will be submitted to the High 
Court, ‘Rangoon with a humble recommenda- 
tion that the finding and ‘sentence of the 
' lower Court so far as “regards Kabudin alias 
Shwe Po and Rasal Singh be ‘set aside and 
that a fresh trial be ordered. 

ORDER.—lor the reasons given by the 
learned Sessions Judge in his report dated 

"the: 5th of May 1924, | thé convictions and 
sentences passed on Kabudin alias Shwe Po 
and Rasal Singh are set aside and the 
fines which have been paid will be refund- 

ed. The District Magistrate should take 
steps to have Mg Ne Dun, the owner of 
the land who was presumbly responsible 
for a unsuccessful digging of clay, pros e- 
.cuted. 


N..H.. Convictions set aside. 


i 


Pee Ó—ÓÁÓi 


SIND JUDICIAL COMMIS- 
. SIONER’S COURT. 

CRIMINAL REVISION APPLICATION 

- No. 97 or 1921. 
.. November 8, 1921. 

Present :—Mr. Kennedy, J. C., and 
“Mr. Aston, A. J. C. 
HEMANDAS—APPLICANT 

versus 
 AHMED KHAN AND OTHERS THROUGH 
EMPEROR —OPPoNENTS. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation--Complaint of offence triable by Court 
of Session—Process in respect of offence triable by 
Magistrate—Compensation, whether can be awarded. 

In filing a complaint, the complainant must, for 
the: purposes of s. 250 of the Cr. P. ©., be deemed. 
'to'make an accusation which includes not only the 
offence, specifically referred to, but also , any offence 
which, the facts disclosed in the complaint, consider- 
ed in. the light.of such enquiry- as the Magistrate 
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Considers necessáry; disclose. -- The- mere fact that 
* the complaint charges the accused. with an offence 
which. is not triable by a Magistrate does not oust 
the jurisdiction of the Magistrate to pass an , order 
^ under s. 250 of the Cr. P. O., if after a preliminary 
` enquiry the Mfgistrate finds that the accusation is 


trate. [p. 330, col. 2 


. really one EN of an offence triable by a Magis- 


" Application for revision of an order of 


| the Resident Magistrate, Dadu, dated the | 
- of dacoity, which is not an offence triable by 


: 6th June 1921. 
"Mr. Lalchand Hassomal, for the Akat 
Mr. T. G-  Elphinston, Publie peer 
| for Crown. 


_  JUDGMENT.—This: is an application | 
"under. s. 439 of the -Cr: 


P. ©., for the revi- 
gion of'an order passed by the, Resident 


- Magistrate, Dadu on 6th’ June 1921, requir- 
ing the applicant to pay Rs. 40 to each ‘of: 


“the 12 accused persons as compensation 
eee 250, Cr. P. G; 

The facts of the case briefly are that in 
r the year 1920, the complainant Heman took 
‘ a' lease of 50 jivebs of land belonging to the 
' second accused and, third accused. Com- 


. plainant and his partner were entitled to 


an 8-annas share of the rabi. On 20th 
. June 1920 the complainant alleges that he 


was sent for and that he attended with his 


. partner and Kardmehand. The shares 
were ascertained and the complainant's 


. Share which: wasworth about Rs. 620 was 


kept apart. The complainant. was then 
asked to return the lease after endorsing 
tt and he didso, A little later on, however, 
‘when his coolies and his broker ‘began to 


^ weigh the produce, the’ first three accused 


1 


told. them not to touch it and told the Te- 


maining accused Nos. 4 to 12 to take it. 


away.. Complainant and his party were 
. threatened and. compelled to. leave the 
place. The complainant complained. to 


Topan à £gemindar. He also made ‘an effort . 
to report to the Sub-Inspector ‘but the 


Police took no action. Ten days later he 
filed a ‘complaint of dacoity under s. 395, 
Indian Penal Code. The First Class Magis- 
trate, Dadu, after a, preliminary enquiry 
issued process under s. 403, Indian Penal 
Code. ^ 


The learned s Magistrate after recording .. 
evidence came to the conclusion that the. 


complainant's story was false. He dischared 
the accused and ordered complainant to 
give them compensation as above men- 
tioned, 

The first question to' be considered is 


" whether the Magistrate had power to award 
. compensation -under s. 250, Cr P, C. . The. 
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. [84 1. C; 1994] 
first portion of that section reads as fol- . 
low: “Tf, inany case instituted by com- 
‘plaint as defined | in this Code, or upon infor- 


mation given to,a Police Officer or to a 
Magistrate a person is accused- before a 


"Magistrate of. any offence -triable by- a 


Magistrate, ete.” - In the complaint filed by 
the « complainant, the accused were accused | 


a Magistrate. This does not, ‘however, in 
my opinion oust the jurisdiction of the 
Magistrate to pass: an order under s. 250 
for ‘althou gh the complaint was originally 
of an offence triable by the Court of 


à Sessions thelearned Magistrate after a preli- 


minary enquiry issüed process foran offence 
under s. 403. It follows that from that 
point the accused persons .were accused 
in the case of the offence of. criminal mis- 
appropriation which -the Magistrate ‘was . 


competent to try and not of dacoity: To 
‘restrict the operation of s. 290, Or.'P. O. 
-to.cases in. which the section referred toin ` 


the complaint was of an offence triable by- . 
a Magistrate would seriously diminish the 
usefulness of the section and enable com. 


. plainants to evade its provisions by .inten- - 


tionally referring.to sections triable ex- 
clusively by the Court of Sessions. In fl- 
ing a complaint the complainant must be 
deeméd to make an accusation which in- 
cludes notonly the offence specifically re- 
ferred to, but also any offence which the 
facts disclosed in the complaint, consider- 
ed ir the light of such enquiry .as the 
Magistrate considers necessary, .disclose. 
The next questionis whether there was 
any illegality in the proceedings orin the 
order of the learned Magistrate requiring 


Li 


. our intervention by way of revision. , 


I think this question must be. answered 
in the negative. Mr. Lalchand for the ap- 
plicant contended that the” Magistrate, did 
not give sufficient particulars . regarding 
discrepancies and  eontradietions.:.Ín the ' 


. judgment, however, reference-is made to dis- 


crepancies as to the time of the: alleged 
offence, as to the persons who were present, 
as to what they carried and as to- what is 
done to the complainant’s; party at .the ` 
scene of the offence. Then as regards: the 
motive it is pointed out in the judgment 
that there had previously been applications 
and counter- applications that the present `. 
applicant had previously referred to the ` 
accused as thieves and budmashes and "had. 
stated that an attempt was being made” to 


. deprive him of -certain land.. :/This land “if 


` 
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seems had been sold twice over, one, Mahiro: 
Chandio had sold to the complainant Topan 


and Jetho the rights in the land, including- 


those of his mother, and two sisters had 
sold their nine-annas share to the first, 


second, third and eleventh accused. The- 


fact that this land was.not the land the 
subject of the incident appears to me im- 
material. Ample grounds are disclosed for 
the action taken by the learned Magistrate 


. and we see no reason to interfere. Order 
confirmed, 
 . 8. K., Interference refused. 
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‘RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 653 oF 1924. 
July 25, 1924: i 
Present :—Mr. Justice Lentaigne. | 
‘SONA MEAH-—APPELLANT 
versus 
EMPERQR-—OrrosrTE Parry: 
Penal Code (Act XLV of 1860), s. 408—Evidence Act 
. (T of 1872), ss. 106, 114-— Property entrusted to servant— 
Failure to account—-Presumption —Criminal ymisappro- 
priation.. 


Where property is entrusted toa servant, it is the 


: duty of the servant to give a true account of what he 
does withthe property so entrusted to him. If such 
servant fails. to return the property or to account for 
it, or gives an :account which is shown to be false and 
incredible, it is ‘ordinarily a reasonable inference that 
he has criminally misappropriated the property so 
entrusted to him and dighonestly converted it to his 
,own use. In such cases the Courts are entitled to 
draw hostile inferences and presumptions from the 
-action and statements of the servant. [p. 331, col. 2.] 


Appeal from an ordér of the Fourth 


Additional Magistrate, . Rangoon, in Ori- 
minal Regular Trial No. 18 of 1924. 

Mr. Villa, for the Appeilant. 

Mr. Vakharia, for the Crown. . as 


J UDGMENT. —The appellant has been: 
convicted of an offence under s. 408, Indian: 
Penal Code, and sentenced to one- year's: 
It is not disputed | 
that on the afternoon ofthe 27th December: 


rigorous imprisonment. 


1923 the complainant, Hamdu  Meah 
Chowdhury, entrusted 2,680 gunnies, to the 
appellant, who was in his employment asa 
sampan plier, with the direction to take the 
gunnies in sampan No. 1092 and deliver 
1,180 gunnies to Messrs. Bulloch Bréthers' 
godown, 1,000 to one Maung Tun and 500 to 


- War Toke Lone Co., at Seikkyi, Kanoung- 


. to. The following day the appellant 
. came and reported to the complainant that 


the apai had come into - -callistan - with - 


$ 
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a sailing vessel in the Rangoon River near 
No, 1 Buoy, with the result that the sampan 
capsized and all the gunnies were thrown 
into the river: 

On the same day at about 12-35 p. M. 
the appellant reported to Head Constcble 
Maung Tha Yaat the Barr Street Police 
Station -that the sampan had collided with 
a cargo boat and that he did not know 
P iN the sampan and gunnies had drift 
e 

Tt is settled law that where property is 
entrusted to a servant, it isthe duty of the 
servant to give a true account of what he 
does with the property so entrusted to him. 
If such servant fails.to return the property 
or to account or gives an account which 


. is shown to be false and incredible, it is 


ordinarily a reasonable inference that he 
has eriminally misappropriated the pro- 
perty so entrusted to him and dishonestly 
converted it to his own use, In such 
cases ‘the Courts are entitled to draw 
hostile inferences and presumptions from 
the action and statements of the servant. 
‘The provisions of ss. 106 and 114 of the 
Indian Evidence Act, 1872, can be relied on 
in support of these propositions, ' 

In the case now before me it is obvious 
that the aecounts given by the appellant 
and his witnesses were false in material 
details; and that there are other circum- 
stances which indicate that the appellant 
did not honestly lose the property entrust- 
ed to him. . Ifthe appellant's sampan had 


. been upset in the manner described by . 


him, it would obviously have floated, and 
the appellant and the. sampan and the 
gunnies would, in ‘the ordinary course, 
have.floated together up the river and at 
about the same pace on the rising flood 
tide. The most natural course for the 
appellant to adopt would be to hold on to 
his sampan and, if possible, to climb on to 
it even though it should be upside down. 
In ariver which is usually well frequented 
by small craft such as sampans, he would 
‘have been picked up quickly, and it would 
have been then possible for him as an 
honest servant to get his sampan and gun- 
nies salved at the same time. 

The statement made by the appellant to 
the: Head Constable at 12-35 P. w.to the 
effect that he didnot know where the 
sampan and gunnies had drifted, is obvious- 
lv a false statement and is shown to be 
false even by his own witness, because the 
first witness examined by the appellant, if 
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‘he is.believed, has proved that heand the 
appellant had salved thesampan at about 
9 A. M. on the previous morning. Like- 
wise, the statement, that he did not know 
wheré the g'unnies had drifted to, is shown 


. to be false by the same witness who des- ' 


cribes how he saw the gunnies floating in 
the water. This witness swears that he 
.salved the sampan about a quarter of a 
 mile.from the place where he saved the 
appellant and picked the appellant up. I 
am satisfied that in tlie ordinary course, he 
would have found the appellant near his 
upturned sampan if not actually hanging 
on to itor on top of it. 


Moreover, about three of his witnesses, 


describe the gunnies as floating on the 
water, and one of these was the man who 
claims to have picked the appellant up. 
The appellant would necessarily have seen 
such gunnies and if he was an honest 
servant, it was his duty to get the gunnies 
salved at once, and on that version of his 
witnesses they could have been easily 
salved. The only reasonable inference that 
I ean draw from this failure to salve the 
gunnies is either that the story is a false 
one and that the appellant was not upset 
at all or that he intentionally let the 
gunnies drift away, presumably in order 
that his accomplices might pick up the 
gunnies. On either aspect the inference to 
be drawn would be one as to the guilt of 
the appellant. I have noticed : other im- 
probabilities in the story as told by the 
witnesses of the appellant, but it is unneces- 
sary to discuss them, as the above points 
a that the conviction was fully justifi- 
ed. . 

The complainant produced evidence’ as 
to the alleged transferring of the gunnies 


by the accused to another sampan; but. 


there are obvious weak points in that 
evidence, and on the view which I take 
of this case it is unnecessary to discuss 
them. 

For the above reasons I. must hold that 
the appellant has given a false account as 
to his lossof the gunnies and that the only 
reasonable presumption tobe drawn, from 
his account is that he is guilty of the 
offence charged against him and that he 
has been rightly convicted. As regards 
the sentence I do not think a sentence of 
one Year's rigorous imprisonment too much 
for this class of offence, 

For these reasons I dismiss the appeal. 

ZK, Appeal dismissed.. 
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PATNA HIGH COURT. 
CRIMINAL Revisron No. 128 or 1924, 

, April 8, 1924. 
Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 
^ H. V. LOW AND COMPANY, LrMITED— 

APPLICANTS - 
yersus l 
Maharaja Sir MANINDRA CHANDRA 


NANDY—Opposire PARTY. 
Criminal Procedure Code (Act V of 1898), 8 
(4)—Dispossession wrongful but not foreible—Court, 
whether can take action. 
A Criminal Court cannot take action under s. 145 of 
the Or. P. C. on the application ofa party who has 


been wrongfully dispossessed unless the dispossession., 


is forcible as well. [p. 333, col. 2.] 

Criminal revision from an order of the 
Assistant Deputy Commissioner, Dhanbad, 
dated the 15th February 1924. 

Mr. Hasan Imam (with him Messrs, P. K, 
Sen and B. B. Muker jee), for the Applicants. 

Mr. Manuk (with him Messrs. Niamut- 
ullah, Mihir Nath Roy and Nitai Chandra 
Ghosh), for the Opposite Party. 


‘JUDGMENT. 
Adami, J.—This Court is asked ‘in 


exercise of its Revisional Jurisdiction to. 


set aside an order of the Additional Deputy 
Commissioner, Dhanhad, rejecting the 
application of the petitioners that he should 
draw up proceedings either under s. 144, 
or s. 145 of the Cr. P. O. against the oppo- 
site party, ànd to direct the said Deputy 
Commissioner to take action under either 
one or the other of those sections. 

It appears that in April 1917 the ahamia 
of'Kassimbazar, opposite party No. 1, 
entered into an agreement with the peti- 
tioners, Messrs. H. V. Low and Co. and 
J. H. Pattinson, carrying on business under 
the style and firm of H. V. Low and Co., 


-whereby the . petitioners were appointed 


managing agents of the Maharaja’s col- 
lieries, including the Ekra colliery for a 
term of twenty years. During that period 
the firm was toehave sole, absolute and 
unfettered control of the working 
management of the collieries and “ot ‘the 
sale of coal subject to certain terms and 
conditions set forth in the agreement such 
as with regard: to the minimum price -at 


which coal was to be sold, the working. 


costs to be paid by the 3 Maharaja and other 
conditions. The firm was at their own 
expense to provide and maintain all the 
necessary staff for working the collieries; 


accordingly Mr, Adamson, "pte party | 


145. 
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and . 
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No. 3, was appointed Manager, and with 
the rest-of the staff ‘appointed’ by the firm 
was in possession. of the Ekra colliery on 
behalf of the managing agents. 

On February 4th last the Maharaja of 
Kassimbazar, by notice through his Attor- 
neys,- dismissed the petitioners from the 


managing agency on the ground of mis, 
conduct and fraud and on the same day ` 
Mr. Lyall (opposite party No. 2) the General 


Manager of the Maharaja proceeded to Ekra 
and announcing to Mr. Adamson and the 
staff that the agency had terminated took 
over direct possession of the colliery. Mr. 
Adamson and the staff consented to remain 
in their posts at the colliery in the direct 
service of the Maharaja. Mr.- Lyall then 
went to the Ekra Engineering Works and 
took possession, and after that visited the 
Additional Deputy Commissioner and told 
him what he had done. ; 


On February 5th Mr. Pattinson visited: 


the Ekra colliery to find Mr. Adamson and 
his staff in possession on behalf of the 
Maharaja. Onthe same day Mr. Pattinson 
applied-to the Additional Deputy Commis- 


sioner asking that proceedings under s. 145 : 


or 144, Cr. P. C., should be taken against’ 
the Maharaja, Mr. Lyall and Mr. Adamson. 


The Deputy Commissioner, after hearing: 


the opposite party, rejected the petition on 
February llth, and this Court is now moved 
against that order of rejection. 

The Maharaja of Kassimbazar had mean- 
while filed ‘a suit in:the Calcutta High 
Court: against Messrs. H. V, Low and .Co., 


Ltd., praying for a declaration that the 
agreement with the firm had been validly . 


determined -by the. plaintiff owing to the 
misconduct of the firm and for accounts 
and if necessary for an injunction restrain- 


ing the defendant firm from in any way’ 


interfering with the plaintiffs management 
of his collieries. __ l 

The application made by the petitioners 
to the Additional Deputy Commissioner is 


not before this Court butit, would appear 


irom the petition now made to' us that the 
petitioners' allegations were and are that 
at the beginning of February Mr. Lyall 
had an interview' with the Additional 
Deputy Commissioner and the Superintend- 


ent of Police and then went to the Ekra 


colliery, and that at the same time armed 
military Police were sent by the Additional 
‘Deputy Commissioner to the Ekra colliery 
. and to Kirkend: Police Station and the Police 
force was still there when. this Court was 
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moved, while the European Police Inspector 
lived at the colliery. That. on the 5th 
February. Mr. Pattinson went to Ekra and 
came to learn on inquiry that a number of 
lathials and Gurkhas had beer engaged to 
interfere with the firm's possession and 
that Mr. Pattinson saw  sevéral people 
armed with lathis and spears. .Itis further 
alleged that Mr. Lyall compelled the 
Manager ofthe Ekra Engineering Work- 
shops to leave by bringing there à number 
of men armed with lathis and spears. The 
petitioners claim that they are fully entitled 
in exercise of their legitimate right to 
recover possession of the Ekra colliery and 
they apprehend that in doing so they are 
bound to meet with armed resistance from 


, theopposite party and thereis an imminent 


danger of a ‘breach of the peace in such 
attempt on their part to recover lawful 
possession. ' 

It is to be noted that the facts alleged in 
the petitioh to this Court are sworn toin 
the affidavit not of Mr. Pattinson the 
petitioner, but by one Johar Mull Khaitan, 
the petitioner's karpardaz, who, the affidavit 
states, has learnt about the show of force 
and the collection of lathials and Gurkhas 
from Mr. Pattinson. On the other hand, 


in their counter-affidavits sworn by them- 
- gelves. de 1 
.phatically deny either that Military Police 


Mr. Lyall and Mr. Adamson em- 


were sent to the colliery or that the Inspec- 
tor stayed there, orthat any lathials or 
Gurkhas were collected: Mr. Lyall swears 


«that he never went to the Superintendent of 


Police, and that his visit to the Additional 
Deputy Commissioner was made after he 
had taken possession to show that he had 
not any desire to conceal his action. 

Mr. Hasan Imam has argued that Messrs. 
H. V. Low and Co. Ltd., were in admitted 
possession up to February 4th, and that 
they, still have title to possession, while 
the-disloyalty of their Manager and servants 
cannot deprive them of possession. He 
contends that’ even if they were dispossess- 
ed on February 4th they were wrongfully 
dispossessed and so'proceedings under s. 145 
should have been taken. 

Even ifthey were.wrongfully dispossess- 
ed, it is clear. that.they were not forcibly 
dispossessed and the first proviso to sub- 
s. (4) of s. 145 requires that the disposses- 
sion. should be forcibl8and wrongful. It is 
equally*clear that Mr. Adamson and the 
staff are now in actual possession on behalf 
rightly or wrongly, 


r 
83 “3 di 4 = = r 
; t4 at = P. 


“The questiong.as to- he i constriction of . 
the agreement between, the partiés, whether 
it amounted to a, lease or merely ‘to a 
managing agency, whether the Maharaja . 
was:  j'ustifled*in dismissing the Managing 
Agents, whether longer notice was required . 


and whether the present petitioners are : 


entitled to possession are questions ,which . 
are :proper for.a Civil Court ‘to decide, and - 
which probably will be decided: in, the civil ` 
‘suit ‘now pending between the parties; 


“they are, not ,questions which could be 


décided in proceedings under s. 144; and - 
yet no orders under s. 144 could be passed 
unless.a decision had been come .to by a. 
competent Court on several of these points. 

The learned Additional Deputy Commis- 
sioner was perfectly correct in refusing “to 
. attempt to decide the question of title "and , 
fraud and wrongful dismissal in. proceed- 
ings under s. 145 or s. 144, or to usurp the 
power of a Civil Court in the direction of 
ejecting the party now in actual physieal 
possession of the colliery. 

Furthermore from the petition it is clear 
that a: breach of the peace is likely only if 
the petitioners seek to enter the colliery . 
and to enforce théir claim. The counter- 
affidavits sworn. by. Messrs. Lyall and 
Adamson as- well as the explanation sub- 
mitted by the Additional Deputy. Commis-. 
sioner show . that beyond. the fact that 
Military Police were sent to a Police Station 
near the colliery there was no show of for ce. 


which would , lead: the petitioners to -appre- `ò 
hend any violence, and it is explained by J udicial Commissioner, 


the Additional Deputy . Commissioner that ` 
. the Military Police were sent to the Police 
Station only, in case.the petitioners might 
resort to yiolence. ‘It was sin fact unlikely - 
that -a firm like that of Messrs. H. V. Low 
and. Co. would counteriance the use-of force. - 

The Additional ‘Deputy "Commissioner ` 
was satisfied that there was not alikelihood : 
of the breach- of: the. peace; this -Court 
-cannot:direct: him to be satisfied as to such . 
likelhood; and unless he is satisfied on .this 
point; he cannot proceed under either s, 145 
or s. 144, 

"Ihe remedy of the Saee lies in the . 
Civil Court. ‘The Additional Deputy. Com- 


missioner rightly refused: to. take. action 3 


under the Cr. P. C. '.. 
The application is;rejeeted. 
^; Bucknill, J ,—lagfee. 
K, 8: D. : Application rejected 


cimiaL TLE EMBEROR. =... 


qui ©. Cae 


PATNA HIGH COURT. 
. Daata REFERENCE No. 6 of 1924. 
-~ AND 
Orat APPEAL No. 43 or. 1924, 
Aprill, 1924. 

Present: '—Mr. Justice Adami and 
E, ustice Sir John Bucknill, Kr. 
JEHAL TELI—APPELLANT 
versus 


EMPEROR-—OrrostTE Parry. 
Criminal Procedure Code (Act.. V of 1898), . 


amended by (Act XVIII of 1923), ss. 169, 88—^ Aha 
mean~ + 


ject to the provisions of Indian Evidence Act”, 
ing of —Evidence taken by Committing Magistrate, when 
can be used at trial. 


- 
- 


The addition of the words “subject to the provisions ` 


of the Indian Evidence Act, 1879" to s. 162 of the Cr. 
P. C. of 1898, as amended in 1923, means that evidence : 
duly taken. before a Oommitting Magistrate can. be ' 


used for all purposes in à Trial Court so long as the - ; 


evidence‘ is! evidence'within the meaning of the 
Evidence Aet: or, in other words, that Magisterial 


evidential value only if the matter contained therein 


the -Evidence Act, of evidential value. [p. 338, col. 2.] 


But unless there is clearly present, besides the evi- x: 
` dence given before the Committing Magistrate, 


evi- 
dence which will show'tbat the evidence given before 
the Committing Magistrate should be preferred to and 


‘substituted for that given before the Sessions Judge, ` 


the evidence given before the Committing ‘M agistrate 
cannot be peed utilized i in support of a conviction. 


_. [p. 340, col. 1. 


` depositions can be utilized in a Trial Court as.of ` 


.is, according to the rules of evidence laid, down in - 


r -x 


Queen-Empress v. Amanullah, 21 W. R. 49 Or; 12 . 
B. L. R. Ap. 15 and Maruti Joti ’ Shinde v. Emperor, 63 . 


Ind. Cas. 332; 46 B. 97; 23 Bom. L. R. 820; 22 Or. L. > 
. J, 636; (1922) . A. I. R. (B.) 108, réferred io. —. ^ 


` Criminal appeal from an order of. ‘fis E 


Chota- N agpur, 
"Ranchi. E 


Mr. Muhammad Yunus, for the Appellant. | 
Mr. Sultan Ahmed, Government: Advocate, 


for thé Crown. . 
J UDGMENT. 


Buoknili, J.—This was fa Reference : 
made by the Judicial Commissioner o£: 


M 


ar om f F 


Chota Nagpur (sitting at Palamau) under. . 


date the’ 5th instant (No. 6 of 1924) under 
the . provisions of *s. 374 
P. C., With it is coupled an appeal from. 
jail (No.. 43 of 1924). 


of: the Or. 


. - 
~ 


‘The matters relate . 


, to a man named Jehal Teli, of about 20 - 


. years of.age, who was convicted of having 


“murdered -his wife by cutting her throat 
on the night of the 29th-30th of November 


. last. 


ary last. 

' The Judicial Commissioner was assisted ' 
a four Assessors all of whom were: of. 
. the ‘opinion that the appellant was guilty, 


^ 


-He was sentenced to death. by the .. 
. Juditia] Commissioner on the 27 th Febru- .. 


| 
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The case, however,is far from simple fof: ly 
. right hand lay a ‘knife. 


reasons to which I shall presently refer. 
‘The evidence which was given at the 
trial before the Judicial Commissioner by 


the witnesses was. of a character which, ~ 


although it might have given rise to some 
Sort of suspicion against the appellant, 
would not I think, have been, by itself, in 


any way conclusive of the appellant's guilt. | 


‘The first important witness was one Lila; 
he was the father of the appellant. who 
is the younger of his.two sons. He de- 
poses'that on the night of the .occur- 
rence the. appellant and he slept outside 
the house,in which the family lived; inside 
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lying dead in her room and close by her 
The witness says 
that the deceased woman was rather a bad 


_tempered girl of powerful physique. 


The next witness was the Wife of the 
appellent's brother Mitan: all that she says 


“is that, shortly after sunrise, whilst she 
. Was sleeping with her children in the 


house, she heard an alarm and came out, 


‘She then found that the Sub-Inspector of 


‘Police had ‘come. 


This witness speaks 
kindly of the deceased woman and states 


. definitely that the appellant did not sleep 


"with her'(the deceased woman) on the night 


the house. by herself in one room the de- ` 


ceased wife..of the appellant was sleeping. 


alone.. In another room the-elder son 
whose name was Mitan: with his wife and 
three small children slept, The witness 
deposés that in the early morning the 
appellant got up' and took his bullocks 
out ‘to graze;.he was away for about li 
hours and on his return he went into the 
house. The witness went to get some water 
and on coming badek to the house saw 
the. appellant standing at the-entrdnce of 
the room where his wife had been sleep- 
ing: he had some blood on his . clothes. 
The witness enquired why he had. blood 
on his clothes. and : the appellant then ask- 
ed him to go into the room and see what 
had.happened.. The witness thereupon 
wént into the room and. there he saw the 
appellant's wife.lying dead under the bed 
with à -knife in. her right hand; there was 


Qimnüé6h: blood upon the floor. "The witness : 


also-added that: the evening before the 
occurrence the deceased had. been upset 
and angry and would not eat.any dinner; 
he àlso stated that sometimes the appel- 
lant used. to sleep. outside thé house but 
often used to sleep in the room.with his. 


wife. ‘The witness had heard, no noise or : 


disturbance during the night. 

The next witnéss was the appellant’s 
brother Mitan. He. also deposed to the 
effect:that, on the- evening prior «to . the 
. deceased's death, the deceased did not eat 
any dinner; all the family were on.very good 
terms ànd the deceased woman was liked by 
them all.. This witness states that on the night 
of the occurrence thé appellant did not sleep 


in the room with his wife but outside: th8t, - 


before it was daylight, on the morning in 


question he (the witness) went out to ease. , 
‘the first cut. on the trachea;.a little cut 


himself- and; on his return, found ‘the ap- 


pellant «weeping; he‘theii- ‘saw the deceased: on the right hand -(on 


> 
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' in question. 


The next witness was one Ganga Teli 
who. was a nephew .of the  appellant's 
father. He deposes thaton the night in 


"question the appellant and he slept on 


some straw outside the house; the appel- 
lant's father also slept near them on a bed; 


.the witness states that early in the morn- 


‘what had happened. 


ofi nature, by the appellant's father. 


ing the appellant took his bullocks out 
to graze and on coming back, sometime 
afterwards, he (the appellant) went into 
the house and came out again weeping. 
The appellant’s father then asked the ap- 
pellant what was the matter and the ap- 
pellant told his father to go inside and see 
This conversation, 


however, was not, so the witness says, 


-actually overheard by him but was told 


him, on his return from obeying a call 
He 


„also speaks well of the deceased woman and 


says that he saw the dead body. 
— here seems to have been some sort of 


suggestion of a motive, which might have 
. been regardéd as implicating the appel- 


lant,.to the effect that the deceased girl 


had had an intrigue with one Ramdhani: 


1 


but this man, who was called as a witness, . 


.indignantly denied any such idea, 


. The medical. evidence was not very 
satisfactory.. The Medical Practitioner who 


‘made. the post mortem examination was not 
.& véry experienced Doctor; and he was 


not, apparently, able to express (even if 


. he was very.clearly asked) any very decided 


,view ‘as to whether the wounds which 


‘were’ found upon the deceased could have 


been self-inflicted. Apparentiy the woman 
had. .five injuries: the principal of these 


‘were two cuts on the throat which sever- 
ed the wind pipe and*the carotid artery; 


there was a third little cut connected with 


ihe thumb) and a 
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little bruise.on.the back. «In his evidence: 
given at the trial. the witness states that 
- the.cuts.on the throat could have been. 
. Belf-inflicted. . The. appellant has.. always.. 
- taken up the. same position and, both 
` before- the. . Magistrate and the Judicial 
. Commissioner, has maintained that he had. . 
. mno.idea how his.wife met with her death; : 
‘he has stated. that. he. was not sleeping. 
with: her that. night but -outside and. that 
when. he.went into the room.in the early 
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which was -given . before. the. Magistrate, 


‘and tozreject entirely the, evjdence given.. 


by. the witnesses at. the. trial itself. It is 
desirable, in order to. appreciaté the differ- 
‘ences, in the evidence, to refer, first of all. 
In. this. 
report, which was given on the. 30th of: 
November, the. appellant's, father.says that, 
early on the morning, in . question, after.. 
he. had got up. from his bed in the outer 
verandah, he went inside, the. ‘courtyard. 


`, before the Committing Court gave evidence 


. morning. he found:his wife dead; he'took .of the house.and there saw the appellant... 
.her.in his arms.and in that way got blood.. standing at the door. of hissleeping room: 
upon his. clothes: He.stated that he was ~ with blood-stains on his jacket. The inform-: 
on very good. terms with his wife. and had . ant, asked: the: appellant how, he had got.: 
-© nó quarrel with her. The appellant on these blood-stains.on-him but the appellant: 
.: ihe 30th of November was.examined atthe. did notreply. The informant then rushed: 
' hospital and it wasfound that he had. four into the appellant's sleeping room and there. 
little :seratches:. one on his neck, -another ‘ saw the.appellant's wife lying dead with :.. 
on his shoulder blade, another near the profuse bleeding from her neck. The, ` 
navel: and the fourth on the back ofthe informant. asked: the appellant why. he: 
neck; but the Sub-Assistant Surgeon states had killed the girlbut the.appellant kept. 
that the appellant had: a rough skin and - silent.’ The informant adds that there had: 
that these scratches might havebeen caused been no quarrel between. the two but, that . 
by the appellant's scratching himself. In- on the’ previous. evening, when they were, — 
. deed the appellant himself states that: he "having food, the. appellant had said to, 
did: so scratch himself. It will thus, be ‘the deceased- woman: .“It.was,all becanse: 
seen. that, 'on:the.evidence of the witnesses: `of- your depravity; you are incontinent.” 
as it was given ‘at the trial, there was The informant, then at. that time asked: >. 
really. nothing to bring home to the appel- the ‘appellant to what depravity he referr- 
lant any guilt; and, whilst it does.not seem .. ed-. but the appellant.did not answer. There: 
likely, on. the evidence, that any one else.. : was a knife lying, close to-where the deceas- 
could have. got.into the. room.and killed ed lay. ‘The informant; laid, therefore, 'a; 
the deceased girl, yet, at'the.same time, .definite.charge. against his:son of having. 
if.the evidence. given by:the witnesses was. killed his.wife. © - » |. : 
true that the. appellant did not sleep with .. “Now it will be.observed that the Assess.. 
his, wife. that night, there is. nothing to sors simply stated. that in. their view the; .- 
show that he killed his wife; and oneis story told. by Lila atthe thana was true. 
faced with the possibility that the case.. and. that the appellant was guilty. It is-.. 
might have been one of suicide. It will, of ^ obvious; however, that. the appellant could: 
course, at once be asked how it came about not be convicted upon a first informations, 
that- the: Judicial Commissioner and. the only. Now it should. be observed: that the, 
Assessors, notwithstanding the position of | Judicial Commissioner did: not base his; 
. the case as, I have shown itto beon the conviction upon the first information but; - 
- evidence given ab” the trial, came to the “he does base it, upon he evidence which. 
‘conclusion that the appellant’ should be was. given by the'witnessesat the Magis: ` 
convicted, ‘The fact is that the witnesses .terial enquiry ang the depositions at which... 
had changed their story. at the trial. The: he has under the provisions of. s. 288 -of;. 
appellant's; father had laid a first. informa- , the Cr. P. C. brought upon , the., record... 
tion report at^the thana implicating the and treated as evidence. I need mot af | 
appellant and. he and. other family witnesses great length ,dilate upon this evidence buf. 
may merely point: out-that the.appellant's,. , 
father..(who. at the:trial. was allowed to:be: . 
treated by the Public Prosecutor as a hostile ;. 
witness) there stated. that on ,the night. in. 


which certainly was seriously .adverse to.:. 
the. appellant. The main question, there- 
fore, arises as to wifether it was legally . 
possible .under .these .circumstancegfor the question: the’ appellant, had slept with:his, 
Judicial Commissioner in the Sessions,Court wife.in- the. room. where ‘she, was; found): 
to.convict, the appellant/upon. the.evidence .. dead;:.that.he, (the witness) hadi. gone,-inta..- 
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the courtyard "and' there . found thé appèl- 
lant standing in 'frorit':of! the room in 
‘which. he' had slept; his clothés were stain- 
ed.with blood; the witness enquired why 
his clothes -were blood-stained but got no 


. reply. "The witness then éntered the room 


and found the deceaséd wémêan dead with 
‘wounds ‘on her throat. . The withess stated 


that thére'had been no iquarrel between . 
“the appelant. and his wife. | 
. lant’s -brother Mitan: deposed’ that after he 


The appel- 


had obeyed a call of nature he came back 
to'the courtyard of the house and there 
he was. told..by. the appellant's father that 
the deceased was dead. The witness then 
went into the room and ‘saw the body. 
He. also states that the appellant and the 
deceased’ were on good.terms. The evi- 
dence which was given by the Sub-Assistant 
Surgeon, Mr. K. Dalippa, before the Magis- 
trate was .that the cuts on the woman 
could not have been self-inflicted. .But I 
have already pointed out that at the trial 


he materially modified this opinion. Now 
it has been urged by the learned Counsel : 


who.appears for the appellant, firstly. that 


. undér the. provisions of s. 288 as it at 


present exists, it is not possible for the 
evidénce of a witness duly recorded before 
a- Magistrate: to be used at-a trial except 


in 'such cases as are -specifically próvided : 


for by the Indian Evidence -Act of 1872: 
He further maintains that, even if such 
evidence could: be utilized, -it. cannot. be 


" depended- upon by itself forthe purposes of 


a conviction. Section 288 was the subjéct 
of certain ‘alterations by the Cr. P. C. 
Amendment Act of 1923. It used to read: 


“The evidence of a witness duly taken ` 


in the presence of the accused before the 
Committing Magistrate may, in the discre: 
tion of the Presiding Judge; if such witness 
is produced and ‘éxamined, - be treated 
as evidence in. the: case:” Ib now reads, 


“The evidence of a-.witness ‘duly récord- 
. ed in the presence of the acetised under 


Ch. XVIII, may, inethe discretion of 
ihe Presiding Judge, if such witness is 
produced and “examined, be treated as 
evidence in the case forall purposes sub- 
ject tothe provisions of the Indian Evidence 
Act of 1872.". What Mr, Yunus urges is 
that the addition at the end of the section 
prohibits the usé. of evidence taken’ before 
a Magistrate as evidence at a trial except 
in such cases as are specifically provided for 
by the Indian Evidence Act. ‘On the other 
hand the learned: Government: Advocate 
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(who appéars here for the Crown) was 
inclined to'-urge the opposite view; name- 
ly that the addition of the words in ques- 


tion meant. that evidence taken before a 


Magistrate can always be utilized at a 
trial except where the Indian Evidence 


‘Act specifically prohibits its being so utiliz- 
ed, It is certainly difficult to understand 


exactly what the amendment of the sec- 


‘tion “intended to effect; but it may be 
interesting to observe that s. 249 of Act X 


of 1872 (theold Cr. P. ©.) ran as follows: 
"When a witness is produced before a 


‘Court of Session, or High Court, the evi- 


dence given: by him before the Committing 


"Magistrate may be referred to by the Court 


if-it was duly taken in the presence of 


, the accused’ person, and the Court may, 
if it thinks fit, ground its judgment thereon, 
-although the witnesses may at the trial 
‘make statements inconsistent therewith.” 


Section 288 of Act X of 1882-was the same 


‘as the present section without the amend- 


ments introduced by the Act of 1923. In 
my opinion neither of the suggested con- 
structions which are tentatively put for- 
ward by the learned Government Advocate 


and by Mr. Yunus can properly be accepted. 
‘There were, as will be shown by the cases 


to which I will refer presently in deal- 
ing with the second legal point, difficulties 
felt by the Courts with regard to how far 
the evidence taken before a Magistrate 
should be relied upon. There were also 
difficulties which were in the minds of 
Legislators as to whether the evidence of 
a witness given before a Magistrate in 
éases:in which there had been no cross- 
examination should ‘be capable of being 
utilized at: a trial as a substitute for the 
contradictory evidence which he gave at 
the ‘trial. To suggest, however, that evi- 
dence duly taken before a Magistrate can 
only be utilized at a trial in case where 
the Indian Evidence Act specifically autho- 
rizes its use is, to my mind, a mistake. 
There are .only certain’ sections in ‘the 
Evidence Act’ which could in any way 
be regarded as even remotely dealing 
with this subject but none have any 
direct bearing. Section 32 deals only 
with’ certain instances where statements 
made by’’a person who is dead or 
cannot. be found’ orwho has become incap- 
able of giving evidence or whose attend- 
ance cannot be produced’ without an 
amount of delay and expense which under 


. the circumstances of‘the case appears to 
a 


1 
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rthe Court: unreasonable-"are.- admissible. 
This: section.’ clearly :has--noc connection 
With s. 288--of-the-Cr. P. O^ because 
one, ofthe . terms of s. 288 is that the wit- 
mess is - produced and examined at the 
Vrial.. The same remarks apply substan- 
_tially to s.33:of the Evidence Act. Sec- 


‘tion 145-of thes Evidence Act only refers‘ 


..to..the utilization in his eross-exámination 
of -a previous statement made by’ a wit- 
-ness and has, clearly no bearing on s, 288 
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‘of the Or. R. Ó, Similarly, : too,» s. 155. 


‘merely contemplates the impeachment of ` 


“the credit of a witness by proof of ‘a former 
_ „Statement "whilst s.157 only contemplates 
he corroboration ofa witness's evidence by 
:a, former. statement under certain.circuni- 
‘Stances, ., There is indeed.in the- Indian 
"Evidence Act nothing at all which permits 


the. use of evidence taken before a Magis-. 


trate as evidence ata trial. The sugges- 
' tion, therefore, ' made. by Mr. , Yunus. that 
8.288 can only be utilized in such: cases 
as the Indian Evidence Act specifically 
‘provides, cannot. be, maintained: for. the 
indian Evidence. Act: has no such special 
provisions. Similarly, too; with -regard.to 


the -suggestion of the learned Government . 


Advocate. thats. 288 can-be ‘utilized ‘in. all 
: cases .except.,those in which the Indian 
Evidence .Act-directly prohibits such use; 
here, again, if this ‘is-the proper construc: 
tion, the amendment .of 1923 was quite 
useless ;- for there is no such’. prohibition 
in the Evidence Act at all. What; how- 
ever,.l think is ‘really ‘meant :by- the 
amendment: introducing the Indian Evi: 


dence Act is that evidence: duly: taken. 


. before a . Magistrate :can be: used: for 
all purposes in.a. Trial Court :so- long 
as the evidence is evidence: within the 
meaning of the Indian Evidence Act; :or; 
in other words, that Magisterial deposi- 
tions can be utilized in a Trial: Court: as 
of evidential value: only ‘if the’ matter 
contained therein is, according to the rules. 
of evidence laid down in.the Indian Evi- 
dence Act, of..evidential value: For 
example to give a simple ‘concrete illustra- 
tion:—lf mere -hearsay- evidence was con: 
tained in a Magisterial deposition it would 
not, simply because it was so` contained, 
be capable of .being utilized by:a Sessions 
Judge as of evidential value at the trial. 
Mr.. Yunus further. 'suggests that : the 


amendment, may also contemplate that ‘the’ 


. evidence taken, before. a. Magistrate can 
only'be-used atthe trial-subject to-the. 


i e. 
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procedure’ laid" down: ix -the--Indians Evi- 


‘dence Act. , I:should think- that this con- - 


tention is probably correct ‘but it is, after 
all, merely an expression in: other terms 
of the construction which I-have already 
indicated: as being the proper-one to bé 
placed upon. s. 288 as it now stands. :.1 
am, therefore, of opinion that s.:288 -as it 
now stands.does not prevent the Sessions 
-Judge in. this; case from utilizing the, 
.Magisterial depositions 'to which I: have. 


-already referred; ©  .. X e 
“The next and more-important question 
‘Which arises is -as to how far it is possible 
“to base a conviction. upon evidence given 
“before: a Magistrate "when ` the’ évidence 
given at the trial differs from it and is 
‘exculpatory-of the accused.’ This question 
‘gave rise to'an interésting discussion but, 
‘after a: perusal of several: cases, the 
‘principle emerging appears. to be .quite 
‘clear; and the learned Government Advo- 
cate ‘and the learned Counsel who has 


appeared for the appellant are now practical- 


ly in agreement with regard to this 
principle: It is perhaps desirable: to refer 
to these cases in some short detail. ^ 
f. * ERSE ma d E M 3 E | P 
, In the ease of Queen-Empress v... Aman 

‘ullah - (1); the accused was charged with; 


,murder; the Sessions. Judge, however, 


considered ‘that the evidence given before 
him by the witnesses for the prosecution. 
was false; but he, nevertheless, convicted, 
the accused, .acting under s. 249 of the, 
Cr. P. C, and. relying: on the ‘evidence. 
which had. been given by the same wit« 
nesses before the Committing Magistrate. It 
will be observed that the section of-the Code 
as it. then. stood (Lhave given it in extensa 
aboye) was a good deal more explicit than 
it is at. present. But, even so, it was held 
that the diseretion conferred by:that section 
Should. only be exercised upon substantial 
materials rightly- before - the: Court : and 


reasonably sufficient to guide the-judgment 


of the Court to the struth ofthe matter and ' 
not upon merespeculation or conjecture; and 


“that; although, under the section &:Jüdge 


might base his judgment -on the evidence : 
given before’ the Magistrate. in: the 
presence of the accused, it is ‘only in cases 
where thére. are special and. :particular 
reasons for considering the evidence given 
before a Magistrate to he honest and true dnd 
when ‘that-evidence - is to-a certain- extent 


(D) 2L W. R. 49 Or; 12 BLL; R. Ap. 15 o 
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corroborated by indépendent. testimony be- 
fore himself that the Judge should act upon 
thesection. This case gives the basis of the 
principle which has always afterwards been 
applied by the Courts and the reason for 
ihe principle is not.far to seek. Ifa wit- 
ness 1S prepared to swear before one Court 
one thing and then swear before. another 
Court another thing. contradictory to the 
first, ib is obvious that he is not a person 
upon whose word any reliance can really 
be placed; and it would, equally obvious- 
ly, be.impossible and unsafe to convict an 
accused upon ‘the testimony of such an 
untruthful individual unless there was in 
existence some other evidence of material 
value which would go to show clearly 
which ‘of the conflicting statements made 
by the witness was in fact true. ` 


In Queen-Empress v. Dan Sahai (2), it 
was held ' that s. 288 of the Or. P. 
CO. is not to be used so as to enable 
a Court trying a cause to take a witness's 
deposition bodily from the Committing 

agistrate’s record and to treat it as evid- 


ence before the Court itself without putting 


tothe witness whom the Court proposes 


to contradict by his statement made before’ 


the Committing Magistrate the whole or 
such portions of his deposition as will 
afford him an opportunity of explaining 
his meaning or denying that He had made 
any such statement. In the case before us 
it will be’ observed that the witnesses con- 


cerned were allowed to be treated as hos- 


tile inthe Trial Court ; so that the anim- 
adversion upon theJudge's conduct in the 


case of Queen-Empress v. Dan Sahai (2) 


- = 


. has here no application. Em 

In Queen-Empress v. Jadub Das (3), it was 
held that it is not safe to convict an accus- 
ed person on his retracted confession stand- 
. ing hy itself uncorroborated ; or on the 
Statements of witnesses brought in asevid- 
ence under s., 288;- without independent 
corroborating testimony ; nor can these two 
be joined together and "held as mutually 
corroborating each other so as to justify a 
conviction based on them. | 

In Queen-Empress v, Dorasami Ayyar (4), 
it was held that: s. 288 was intended to 
enable the -Court: to read the -previous 
. e pix 


12) 7 A. 852; A. W. N. (1835) 259; 4 Ind. Dec. (x. 8) 
..(8) 27 C. 295; 4.0. W. N.123; 14 Ind. Dec. (N. s.) 


(4) 24 M. 414; 2 Weir 377.. ~ 
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evidence given by-a witness before a Com- 
mitting .Magistrate as substantive evidence 
in a case at the trial, where for the pur- 
poses of justice, the adoption of such a 
course is found necessary by a Judge. In 
that case, however, it may be pointed out 
that there was independent evidence suffi- 
clent to warrant the conviction apart from 
the evidence brought in under s. 288 of 
the Cr. P.-C, 

In King-Emperor v. Bhut Nath Ghose (5), 
it was held that where the Sessions Judge 
used as evidence under s. 288, the state- 
ment which a witness made before the 
Committing Magistrate but which he re- 
pudiated at the Sessions and attributed to 
improper -infiuence in the course of the 
investigation, and the circumstances were 
such that the Sessions Judge could not 
properly rely on. either of these statements, 
he did not show a proper discretion in 
allowing the former statement made before 
the Magistrate to be treated as evidence. 
This case, although expressed in some- 
what different language, proceeds substanti- 
ally upon the same lines. In that case the 
witness concerned was the only person 
who testified to certain facts; this he did 
at the Magisterial enquiry ; but he repu- 
diated that evidence at the trial; it was 
held that the Judge should not have relied 
upon' either of his statements as neither 
was corroborated by other testimony. 

. In the ease of Emperor v. Dwarka Kurmi 
(6), the same principles are again applied. 
In that case the accused was sentenced to 
death for the murder of his uncle. Cer- 
tain witnessed who had stated before the 
Committing Magistrate that they had seen 


the accused: striking the deceased with- 


drew their statements before the Court of 


. Sessions and gave evidence exculpating the 


accused. The Sessions Judge, however, ad- 
mitted in evidence the statements of these 
witnesses made before the Committing 
Magistrate and it was held that he was 
right in so doing. There was there, how- 
ever, also other evidence sufficient to the 
minds of the learned Judges to prove that 
the accused had committed the murder. 


-© In Maruti Joti Shinde v. Emperor (7), the 


circumstances and the positions were again 
very similar., In that case two boys, when 


e 
. 6) 7 C. W.N. 349. 
(6) 28°A. 683; A. W. N. (1908) 187; 4 Cr. L. J. 61; 3 
A. L. J. 852. 
7) 63 Ind. Cas. 332; 46 B. 97; 23 Bom, L. R. 820; 22 
Or, L. J. 636; (1922) A. I. R. (B.) 108, 
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io 
examined before-the Committing Magistrate, 
statéd that they saw the accused :eom- 
mitting the offence for which he was 
tried. At the trial, however, before the 
Sessions Judg$, they gave an entirely differ- 
ent version of the affair. It was held that. 
it was open to the Sessions Judge to use 
the statements made before a Magistrate 
as substantive evidence, It was, however, 
pointed out that before the evidence taken 
before the Magistrate can be substituted 
for that given. in the Sessions Court there 
must be very good. reasons shown why it 
should be preferred; and in that parti- 
cular.case, there was other evidence which 
was of corroborative character. 
“I think, therefore, that the principle is 
quite clearly settled by this line of cases 
that unless there is clearly.present, besides, 
“the evidence given before the Magistrate, 
evidence which will’ show that the evid- 
ence given before the Magistrate should. 
be. preferred to and substituted for that 
given. before the Sessions Judge, the evid- 
ence given before the Magistrate cannot 
be effectively utilized in support of a con- 
vietion, ; 

Now, in, this case, the learned Judicial 
Commissioner thinks that the principal wit- 
nesses (who are, of course, the accused’s 
. relatives) are now endeavouring to shield 
him ; this may be so and is very likely 
so but it is still a matter of conjecture. 
One of the crucial points is, of course, 
whether the appellant slept with his wife 
in the room where her dead body was. 
found or whether he slept outside; but 
certainly, on that point, there is no evid- 
ence at all other than the two conflicting 
stories which have been given by the wit- 
nesses ; there is no other testimony either 
one way or the other. 

The Judicial Commissioner seems to 
attach considerable importance to the little 
scratches which were: found on the appel- 
lant's body and thinks that they might 
have been caused by a struggle between 
him and. the deceased woman ; of course 
this is possible but the medical evidence 
is to the effect that they might just as 
well have been caused by the appellant's 


scratching himself on account of his rough. 


or irritable skin. The Sessions Judge, also 
does not seem to believe the story which 
is told by the appellant as to his having 
got. blood on the back of his tlothes 
when lifting up the deceased woman's body 
but, when a person has died from a sever- 
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_ Adami, J.—1 agree. 
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ed.càrotid artery; therë would ‘be a. great 
deal. of blood -about spouting - from: -the 
wound and it would be extremely difficult 
to venture to predict- as to upon what part 
of his clothesa person lifting’ up the still 
bleeding body might or might not get 
blood-stains. Then, again, the Judicial 
Commissioner does not believe that some 
third person murdered the woman as he 
thought ib was impossible for any one to 
have. got into the room except through 
the ordinary entrahce: without traces of 


“such entry being noticeable .; and there 
“were no such traces. , I do not, however, 


think.that this suggestion was really put 
forward by the defence and, indeed, so 
far as, I can. ascertain from the ‘record 
the ‘real. suggestion made, was that, the 
woman committed suicide. I have already 
had occasion to state that the -medical evi- 
dence was not very satisfactory ; one thing, 
however, is' quite clear (I have examined 
the original deposition) and that is that 
the Doctor states in his evidence given be- 
fore the Judicial Commissioner that thé 
cuts on the throat could have been self- 
inflicted. l j 
Sinister though this’ case is, and al- 
though there lies some ground for suspi- 
cion against the appellant, I am bound . 
to say that it does not appear to me that 
there is sufficient evidence to justify a con- 
viction. The appeal must be allowed, the 
conviction and sentence set aside and the 
accused released. 


i 


K. 8. D. -Conviction quashed. | 
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CALCUTTA HIGH COURT. 
ORIGINAL, CRIMINAL ‘CASE, 
February 12, 1924. "s 
Present:—Mr. Justice Pearson. 
EMPEROR--PROoSECUTOR : ' 
; VERSUS ——— 
GOPI MOHAN SAHA-—ACCUSED. 

Criminal Procedure ‘Code (Act V of 1898), s.-465 
—Eneuiry as to soundness of mind of accused, nature 
of —Burden of proving sanity—Practice. 

An inquiry under s.465 ofthe Or.P. O. into the 
question of the soundness of mind of the accused is & 
preliminary enquiry which.is conducted for the satis- 
faction of the Court and should be begun by the pro« 
secution giving their evidence, s z 
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.,-Mr. B..L. Matter, for the-Crown., | . 

. Mr. H..M. Bose, for the Accused. `- 
. SUDGMENT.—The only. question is 
whether the prosecution or the defence has 
to begin; There have been various English 
cases cited, some of which incline to one view 
and some to the other. It appears to me 
that the most satisfactory method to adopt 
in this case is that,if the enquiry is to -be 
commenced under.s, 465 of the Cr. P. O., it 


should be regarded, not so much, as has. 
been stated in one of the cases, as the issue: 


joined between the parties, but as a prelimi- 
nary enquiry which is conducted for the 
‘satisfaction of the Court, and in that view 
1 think the prosecution ought to commence 
and give their evidence. l 

© K. S. D. > Order accordingly. . 
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PATNA HIGH COURT. 
(CRIMINAL Reviston No. 154 or 1924. - 
tee April 4, 1924. : ` 
Present:—Mr. Justice Adami and 
 dJustiee Sir John Bucknill, Kr. 
Mian HUSSAIN BUKSH AND OTHERS— 
© 7» . PETITIONERS . 
; | VeTSUS T 
K EMPRROR—Opposirs PARTY. 

(Penal Code (Act XLV of 1860), ss. 879, 429— 
Theft of cow--Subsequent killing—Double conviction, 
; ee legal—Assisting in skinning carcass, whether 
s E 


mere killing of it afterwards by ,the person who 
stole it for the purpose of eating it himself cannot. 
add another ioffence. [p. 342; col. 1.] 

Inre Madar Saheb, 1 Weir 497, 
Auchuck Bhoonea, 6 Weir 5 and Emperor v. Ramla 
- Ratanji,5 Bom. L. R. 460, followed. 

A, person assisting others in skinning an animal 
stolen and killed by them is not guilty either under 
s. 379 or under s. 429 of the Penal Code. [p. 342, col. 


" Criminal revision from à decision of the 
Sessións Judge, Saran, dated the 28th Jan- 
uary 1924. : 


Mr. M. Yunus with him Mr. M. N. Pal), 


for the Petitioners. 
. JUDGMENT. 


> 
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Mr. Yunus, Counsel on behalf of three per- 
sons named (1) Hussain Bukhsh Mian (2), 
Pachkodi .Mian and (3) Khairati Mian. 


These three men were convicted of. certain; 
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- been convicted. 


ence. ` ; M : 
Where theft of an animal has been committed, the 
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offences in connectiòn with the. theft. and 
killing of a:cow; their convictions were by 
a First Class Magistrate of.Saran on the 
12th of December last. The first applicant 
was ‘convicted of ‘an offence punishable 
under the provisions of s. 429, Indian 
Penal Code (mischief by killing cattle) and 
was sentenced to one year’s rigorous im- 
prisonment and to pay a fine of Rs, 200; in 
default of payment of the fine he was to 
undergo four months. further rigorous im- 
prisonment; the whole of the fine was to be 
given, if realised, to the complainant in 
respect, of whose cow the applicants were 
concerned.. The second and third applicants 
were each found guilty of two distinct 


` offences ; firstly of an offence punishable 


under the provisions of s. 379, Indian Penal 
Code (theft) and secondly of the same offence 
as that of which the first applicant had 
| In respect of the first 
offence (that is theft) they were sentenced 
each to ‘six months’ rigorous imprisonment 
whilst in respect ofthe offence punishable 


-under the provisions of s. 429, Indian Penal 


Code, they were each sentenced to a further 
one year's rigorous imprisonment; these 
sentences of imprisonment being ordered 
to run consecutively. 

The applicants appealed to the Sessions 
Judge of Saran but on the 28th of Januray 
last that Judge upheld the convictions al- 
though he modified the sentences which 
had been passed upon the 2nd and 3rd 
applicants by ordering that the two sepa- 
rate periods of imprisonment to which they 
had each been sentenced should run con- 


. éurrently. 


An application was then made to this 
Court in its revisional jurisdiction and a 


. rule was issued, on the question of sentence 


only, by this Court on the 11th March. 
Now the first point wbich is made with 
regard to the 2nd and 3rd applicants, by 


the learned Counsel who appears for the 


applicants here, is that under the circum- 
stances of this case it was impossible for 
them to have been convicted both of an 
offence punishable under the provisions of 
s. 379 and of another under s. 429, Indian 
Penal Code. It is, therefore, necessary to 


l : state shortly what the circumstances were 
 Bucknill, J.—This is an applicatign in ` 
criminal revisional jurisdiction made by 


in this case. JN 

The complainant wgs a man called Babu 
Lal Ahir. His cow appears to have strayed 
away and entered a field which contained 
some crops. His daughter was unable by 
herself; she being but à very. small child, 


n" 


t 
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io persuade the animal to come out of the 
place into which it had trespassed; and she 
ran home to tell her father. When her 
father came to turn thecow out it was not 
to be found. One of the prosecution wit- 
nesses, bowever, heard some noise in the 
fields behind his hut and he noticed the 
2nd and 3rd applicants driving the cow 
through thefields. He gave information of 
what he had seen and several persons then 
went as quickly ss they could to the 
locality, which was some few bighas away 
from where the accused persons lived, and 
there they found the cow dead and the 
‘three applicants all skinning it. 

Mr Yanus contends, and I think rightly 
that so far asthe 2nd and 8rd applicants, 
who were convicted of both offences of theft 
and mischief are concerned the circum- 
stances do not warrant any such double 
conviction. The modern law on the subject 
appears to be quite clear that this conten- 
tion is sound. Inthe case of Inre Madar 
Saheb (1), it was held that the killing of a 
stolen sheep cannot be indicated separetely 
as constituting mischief: in Bichuk Aheer v: 
_Auchuck Bhoonee (2), it was there held that 
a double sentence for theft and mischief is 


illegal and improper: in Emperor v. Ramla ` 


Ratanj (8), it was again held that a person 


who steals a fowl and then kills it cannot ’ 


be punished separately for the offence of 
theft and mischief, 

. I think that’ there can be no doubt that 
where theft of an animal has been com- 
mitted, the mere killing of it afterwards 
by the person who stole it for the purpose 
of eating it himself cannot add another 
offence. In this case, therefore, I think that 
the two: convictions recorded against the 
2nd and 3rd applicants cannot stand. The 
real offence which here was committed was 
the theft of the cow; and its being subse- 
quently. killed and eaten by them and their 
friends or disposed ef, does not justify their 
being separately convicted in addition to 
ihe conviction and sentence on the charge 
of theft of an offence punishable under the 
provisions of s. 429. 

. With regard to the question of sentence 
upon these two applicants, as their con- 
vietion under the provisions ofs. 499 has 
to be set aside, the only sentence which 
will stand against them will be that re- 
. corded against them in connection with the 


1) 1 Weir 497. 
2) 6 Weir 5. 
(3) § Bom. L. R, 460. 
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offence of theft of which they have been 
convicted, that isa sentence of six months’ 
rigorous imprisonment. Under the circum- 
stances of this case I see no reason why 
that sentence should really be reduced; it 
was a somewhat barefaced theft and the 
carrying out of it shows from the evidence 
the determination and effrontery of these 
applicants, 

The position however of the lst appli- 
cant is somewhat different; he was not seen 
at the time when the theft was committed 
and there is really hardly any evidence, 
except of a somewhat inferential character 
to show that he was present when the cow 
was killed. Supposing he had joined the 
other two after they had killed the cow 
and had assisted them to skin it, he would 
certainly neither be guilty of an offence of 
theft or of an offence punishable under the 
provisions of s. 429 of the Penal Code;: 
whether if he had guilty knowledge that 
the animal had been stolen he could be 
prosecuted under some other section of the 
Indian Penal Cede,I am not prepared here 
to say. But it.is quite clear that under 
neither of the ss. 379 and 429 could he have 
been successfully prosecuted, 

Now in this case, as I have said, there is 
no direct evidence which shows that he 
was present either at the theft or before 
the cow was killed; there is only evidence 
to show that after the cow was dead he was 
assisting thetwo other applicants to skin 
it. It is true thatin the judgment of the’: 
lower Appellate Court, it is stated that 


“a Head Constable met the lst applicant 


when he wasin charge ofa dajffadar and 
after his name had been mentioned as one 


‘of the accused in the first information, and, 


on enquiring from him as an accused person 
what had happened, the Head Constable . 
was told so he says, by the Ist applicant, 
that he (the lst applicant) had slaughtered ` 
anox which he had purchased and that 
the people were making an unnecessary 
fuss about it. MY. Yunus has, I think, 
rightly pointed out that this statement, 
although it might be regarded as of ex- 
culpatory character for one purpose, cannot 
be regarded as receivable in evidence for 
the purpose of incriminating the applicant, 
It ise@lso true and it seems quite clear that 
neither the Ist applicant norin fact any of 
the applicants put forward a defence which 
was true. They alleged, so I understand, 
that the animal which had been killed was 
one which had been purchased by them 


f 
} 


'[8e1.0. 194]. 


may be the nature of the evidence: the fact: 
remains that with the- exception .of ‘the 

statement (which. I do not think was ad-. 
missible in evidence to which I have already | 


referred) there is nothing so far as could be. . 
pointed out. to us on the record which.’ 


shows that.this applicant appeared upon: 


in question. 


the scene prior ‘to the slaughter'of thecow :. 


Under those circumstances, although. I.:. 


riyself may say that I have great doubts as: 
to whether this applicant ,was not really: 


present at the time. when. the, cow .was - 
killed, I do not think that there is suffi- 
cient evidence against him to prove that- 


fact. In consequence the, conviction and: 
sentence which have been recorded against . 
this applicant must be set aside and the. 
applicant set at liberty. The. fine, if paid, 
Should be refunded to him. > . 
Adami, J.—1 agree., E 
K. 8. D. Conviction quashed.... . 
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CALCUTTA HIGH COURT, 
. CRIMINAL Reviston No. 931 or 1923. 
. February 19; 1924. 
Present..—Justice Sir Ewart Greaves, KT; 
and Mr. Justice Panton. 
ABDUL.JALIL AND OTHERS— 
PETITIONERS 
oe Versus ``. 
EMPEROR—Opposire Parry. 
Penal Code (Act XLV of 1860), s. 147--Criminal : 


+ 


Procedure Code (Act V of 1898), s. 144—Injunction `. 


granted by Civil Court—Collector, power of, to dissolve 
injunction— Persons resisting act contrary to decree of , 
Civil Court —O fence. . " i 

In a suit for injunction to which the Secretary of- 
Statecwas a party, a decree was made restricting the . 
defendants, including the Secretary of State, from . 
cutting a certain embankment, subject to the condi. 
tion that if certain works were not carried out by 


the plaintiff by @vertain date, the injunction would be ' 


cancelled, and the defendants would be entitled to 
cut the, embankment.- On plaintiff's failure to carry 
out the works mentióned in the decree, one of the 
defendants made an application to the Collector, who 
passed ‘an order under s. 144 of the Or. P. C., directing 
the plaintiff and the public jointly to abstain from 


interfering with the cutting of the embankment. . 


The defendants and the Police then proceeded to cut 
the embankment and the plaintiff and certain other per- 
sons resisted such cutting, with the result that a riot 


ensued in which ‘persons belonging to. both parties . 
were injured and one of them was killed. Plaintiff . 


and his party were charged with an offence ‘under 


s. 147 and were convicted; the common ‘object specified - 
in the charge::being. the.:.enforcing: by-meaps .of-- 


| ABDUL, JALIL,?; EMPÉROR. 
from a third party. However,. whatever’. 


ji 


‘Narain’ Bhattacharjee), 


- issued, 


4 
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criminal force or ‘show of criminal force a right ox’ 
supposed right in: respect of the embankment which : 
had been ordered by: lawful authority:.to be cut and 
compelling by means of criminal foree or show of- 
criminal force the persons concerned in cutting the 
embankment to omit. to cut the embankment which ' 
cutting they were legally entitled to do: 

Held, (1) that the order of the Collector passed under . 
s. 144 of ‘the Cr. P. C., did not in terms amount to - 
an order directing the cutting of the embankment; 
[p. 346,col. T] => | i 

_(2) thatthe Collector as representative of theSeerctary 
of State was a party to the decree of the Civil Court 
obtained by the plaintiff and that he had no author- 
ity to: determine that the injunction issued by the | 
Civil Court had been dissolved owing to the failure 
of the plaintiff to carry out the works specified in 
the decree; [p..345, col. 2.] 

'(3) that the injunction granted by.the Civil Court not . 
having been re-called by that Court was still in force 
and that, therefore, nobody had any authority law- . 
fully to cut the embankment; [p. 346, col. 1.] 

(4) that, consequently, the plaintiff and his party in 
resisting the cutting of the embankment were not . 
acting in pursuance of any unlawful common object 


- and could not, therefore, be convicted of an offence ° 


under s. 147 of the Penal Code. .[p. 346, cols. 3& 2] > 


Criminal revision against an order of the ' 
District Magistrate, Chittagong, dated the 
6th June 1923. 

Mr. -Camell (with him Babu Debendra ` 
for the Peti- 
tioners:—Ín this case the rioting arose 
with regard to a bundh on the bank of a hill 


' stream, which supplied water to many 
- villages. Formerly there had been a smaller 


bundh in the place but as water overflowed 
to adjoining lands, the stream ultimately 
dried up and settled with one person on the 


^ express condition that it should be vacated 
: if water could be made to flow through it. 


The present bundh was raised by public 
subscription and water began to flow 
through the old bed. It made a breach on 
the eastern bank ‘and criminal and civil 
suits were instituted. In the civil suit 
the Secretary of State was a party 
and it was ultimately compromised on 
certain terms; A permanent injunction was 
subject to fulfilment of some 
conditions. Again there wasa breach on 
eastern bank and some parties to the civil 
suit applied to have the western bundh 


.cut. The Magistrate issued an order on 


some -persons directing them to abstain 
from interfering when the western bank 
would be eut. An affray took plaeé and 
one man was killed. The whole procedure 
is illegal from top to bottom. The Magis- 
trate had no righ? to sit in judgment 
over the Civil Court injunction specially 
when the Secretary of State was a party 
to that compromise deeree; The injunction ~ 


Bi 
vould -be dissolved only by the Court. which 
granted it. Moreover the accused were 
exercising the rights of private defence. 


They .had erected the bundh and were 
entitled to. majntain it, in view of the per- 


manent injunction of the Civil Court, The- 


Magistrate's order.being ultra vires nothing 
took away their right of defending the 
bundh. The common object has not been 
made cut. Thecommon object set out was 
not disobedience to the Magistrate's order. 

."'The conviction under s. 147, Indian Penal 
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[M-I/O.l9093] : 
conviction and sentence on the 27th Sep- 
tember 1923. z jog if; 

: The facts are as follows: 





In’ thana 


. Fatikchari.in the District of Chittagong 


there is a. hill stream called. Dhurung ` 
Khal which, flows from the range of hills 


. to the northof Chittagong passing in its 


, Dhurung Sundarpur and Ekkolia. 


Code cannot, therefore, be sustained.. It. 


must be noted that the order of the Magis- 


trate was not one under s. 133 of the Cr. P.- 
©. but one uiders. 144, Cr. P. C. The result - 


is that there was no order to cul the bundh 


but merely an order restraining some persons : 


from interfering. Such an order to cut 
the bundh could not. be properly made 
under s. 144, Cr. P. C. In any ease the per- 
sons who went.to cut the bundh were not 
entitled to do so. The persons who tried 
to preserve could not, therefore, be members 
of an unlawful assembly for there being no 
order to cut, they were within their rights 
to preserveit.. . < ; 
Mr. Khondkar, for’ the (Crown. — The 
Magistraté could pass such .an order al- 
though the Secretary of State was a party. 
Here the Magistrate passed the order undér 


s..144, Cr. P.C., in a quite different capacity. 


and there cannot be any bar to it. More- 
oyer the Civil Court.decree has become 
automatically dissolved. The order of the 
Magistrate was clearly an order to cut as 
it, has been held by the lower Courts, 
even though it purports to be made under 
s. 144. He is entitled to make such an order, 
even: under s. 144. The common object has 
been fully set out. It is the disobedience 
td the Magistrate’s order in exercise of 
their supposed .right.. They in a body 
attacked the complainants party and the 
Police as such. They formed an unlawful 
assembly and they were properly convicted 
under s. 147, Indian Pode Gode. 
AWO JUDGMENT. | 
‘Greaves, J.—The petitioners were con- 
viced on the 6th June 1923 by the District 
Magistrate of Chittagong under the pro- 
visions of s. 147, Indian Penal Code and 
sentenced to varying terms of imprisonment 
‘and they were all bound down under the 
. provisions of s, 106, Cr. R. C. They appeal- 
ed to the District Judge but their appeals 
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course through-or near to the: NES: e 
Bs 
villagers .of these villages had been 
accustomed: to use the water of this stream 
for drinking purposes for-domestic: purposes 
and for cultivation and also for floating 
down timber from the hills:- The stream 
in the rainy season often overflowed its’ 
banks breaking ‘through its western bank 
despite the erection of bundhs from time to' 
time. As-a result the villagers on the’ 
lower reaches of the stream suffered from 
scarcity of water, Proposals for the’ erec- ' 
tion of a strong bundh to prevent the: 
overflow on the western. bank were con- 
sidered’ from time to time but nothing^was 
done and eventually the old bed of the 
stream was dried up owing to the water 
escaping through the breach on the western 
bank. Certain persons, amongst them one 
Enayet Ali Chowdhuri, got settlement -of 
the old bed of the .stream and cultivated 
it but the settlement was made on terms 
that if steps were taken. to make the 
stream flow in its old bed it should be 
vacated. | 
"Ultimately a sum of Rs. 11,000 was raised 
by public subscription and a bundh was 
erected on the western bank in 1918 and - 
the stream flowed once more in its old 
bed. The erection ofthe bundh was made 
with the approval ofthe then Collector and: 


- under the supervision of the District Board 


Overseer. Duging the rains of 1918 a 
breach occurred on the eastern side of the 
stream and a road was damaged. Pro- 
ceedings under s. 133 were accordingly 
instituted against the persons who had 
erected- the bundh for its removal and 
during the pendency of these proceedings 
a civil suit (No. 90 of 1918) was instituted 
against the lst and 2nd parties in the 
s. 133 proceedings ‘claiming rights in 
the flow of water along the old bed of the 
stream, for its maintenance and for keeping 
the bundh intact. An order was passed in 
the s.°133 proceedings in July 1919 for 
removal of. the bundh within 7 days but 
this Court stayed the proreedings pending 


were. dismissed on the 5th September the decision of the civil suit. The Secre-.. 
1929.. This Rule was granted against their tary of State was made a. party-in the-- 


- 
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civil proceedings. and ultimately the suit 
was decreed ‘and a perpetual injunction. 
granted: against all the defendants-includ-: 


ing the. Secretary of State; the right of.- 


the plaintiff being: established to-divert the : 
flow of the stream into its óld bed. Sub-. 
sequently the order under s. 133 directing. 
the removal of the bundh was, set aside: 


by this: Court.. The' Secretary: of. State . 


appealed against the decree in thé civil 
suit and a compromise decree was passed.. 
on the 17th March 1921, providing (1) for 
the re-excavation by the plaintiff of the 
old bed ‘of the stream, some part of the: 
work to be done before March. 31st, and 
for erection by ‘them before April 30th, 
1921 of a/bundh on the edstern side of the 
stream in accordance with the District 


Engineer's report, (2) that if the work of © 


excavation and of bundhing the- eastern 
bank was not completed by April 30th - 
‘1922, the injunction would be cancelled and 
the respondents (that is, the plaintiffs in 
the suit) would raise no objection to the 
defendants or any other person cutting 
the western bundh and bundhing the eastern 
bank. In June 1922 the bundh. on the. 
eastern side was damaged and one of the 
defendants in the. civil suit applied, to the 
Collector of Chittagong for permission to 
remove the western bundh. The Collector 
on the 2ist June 1922 directed the khas 
Tahsildar to enquire and report and as 
a result. of his report passed an order 
on the 29th. June in the following terms :— . 
“29th. June 1922. Read .reports of the 
khas Tahsildar Rouzan. and the solanama.in 
accordance with which the District Judge 
decreed the appeal ‘on 21st March 1922: It is 
Clear that the conditions. had, arisen which 
authorise the defendants without objection: 
by the opposite party to cut the western 
bundh. .'l am informed that inspite of this, 
opposition from the opposite party is 
apprehended. The very heavy:rains of the 


past week make.this a very urgent matter. . E 
. instituted and the petitioners before us 


Issue .order under s. 144, Cr, P. C., to 
Abdul. Bari Chowdhury, Jagabandhu Moha- 
rer and Ahmad Ullah Chowdhury ' and: 
to the publie generally to. abstain from 
interfering when the western bundh is cut. 
Serve it:through Sub-Inspector Fatiekchari 
and tell him to. be.present.when the bundh 
"IEEE „e 


is cut. PEE ORE Mad cM ; 
2E cit: (Sd) L. BIRLEY, . 
b 0. 3 ' “District Magistrate.” 
‘This order.has ben spoken.of as an order: 

by the:District--Magistrate.directing ihe. 


IN 


` ABDUL JALIL-V EMPEROR; . 


the 


was 
.dissolved by.the Court which granted it 
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bundh to'be cut.” This in terms it is not 
but Tam. inclined to think that in effect 
it-really amounts to such an order for the 
District Magistrate, whoin his capacity as 
Collector represented the. Secretary of State 


in the civil. suit and who was in effect a 


party thereto, was taking upon himself to 
construe thé consent:decree of the .Civil 
Court-and to say that the.circumstances 
had arisen which justified the dissolving of 
the. injunction of the Civil Court and 
cutting -of -the western bundh. In 
view the District Magistrate had 
right to. usurp the. functions of 
Civil Courtin this way, the injunetion 
still subsisting and could only be 


my - 
no 
the’ 


and it was this Court-alone which could 
construe its own decree and say whether 


. the circumstances had arisen which would 


justify the dissolution of the injunction 


 and' the cutting of the bundh. The fact 


that he may have acted on the advice of 
the Government Pleader as to the construc- 
tion of the consent decree cannot make his 
order a legal one in.the view I take. The 
District Magistrate's order was served on 
the amlas of:Abdul Bari Chowdhury as 
he was away and they and Ahmadullah 
Chowdhury on the 4th July 1922 petition- 
ed the - District Magistrate to keep his 


‘order under s.144, Cr. P. ©. in abeyance 


until. thé eastern breach was repaired, this 
he refused to do relying on the. report 
of the khas Tahsildar. In the result a 


‘riot took: place about noon on the 4th July. 


for when Enayet Ali Chowdhury and his 
party accompanied by the Police pro- 
ceeded to. cut. the western bundh they ' 
were resisted by the villagers who were 


‘interested .in its preservation assisted by 


other persons from neighbouring villages. 
One of the villagers was- killed in the 


. riot and persons of both -parties were in- 


jured. -- ` : 
In the result criminal proceedings were 


were convicted.. Two common objects 
were -stated.in-the charge (1) enforcing by 
means of criminal force or show of criminal 


“force aright or supposed right in respect 
-of Dhurung bundh which had been order- 


ed. by -lawful authority to be cut, (2) 


. compelling by means of criminal. force or 
-Show-.of- criminal foxce the. persons con- 


cerned. in cutting thebundh to omit to cut 
the bundh which cutting they were legally 
entitled--to/ do,...Thre¢ points..were. urged - 


* 
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before.:us;on behalf of.the,petitioners (1) 
illegality. in procedure, (2) that the main- 

taining the bundh was not illegal, but as 
of right as the injunction had not been 


dissolved:.aad that, therefore, there can be: 


no conviction, (3) that :the persons. who 


. eame to cut the; bundh were not entitled to 
do] so:and that there was, therefore, no. 


offence it being said that. the District 
Magistrate's order if it was an order to cut 
the: bundh, was an illegal order as it was 


not made under s.133, Cr. P. C. and that : 
it could not be made under s. 144, Cr. P.- 
Q. In addition various minor criticisms - 


were directed against: the form of.the 


order. It was -further urged that if the. 
order under s. 144 was notan order to cut. 
the bundh then no one had any authority.to. 


do so on 4th July 1922 in face. of. the 
order of the Civil Court’ and that the 
conviction cannot stand and that it cannot 


be sustained by, saying . that . there was ` 


disobedience ,of the , Magistrate's order 


having regard to the common - objeets.. 


named in the charge, disobedience of the 


` Magistrate's order not being one of these. 


Jt is not I think necessary ‘to decide. in 
the circumstances of the case whether an 
. order. to cut a bundh could be lawfully 
made under s. 144 for this was not in 


` terms the Magistrate's order. ln the result, 


there was no order in express terms to cut 
the: bundh and no one was entitled on tlie 
4th. July 1922 to cut the bundh in view 
of the Civil’ Court's injunction which was. 


neither .of the. common objects, set out in 

the charge have been or could be establish- 

‘ed with the resultithàt the conviction of and 

' sentence passed or the petitioners must be 

set aside and their bonds and. bail-bonds 
will be eancelled. y 

Panton, J.—1 agree that the Rule must 


be made absolute. The ultimate cause of 


this disturbance was, in my-»opinion, the 
leose-languageof the petition of compromise 
which was embodiedin the decree of the 
District Judge. It created the impression 
that in. certain events the western bundh 
might ‘be demolished without any further 
order of the Court. This view, as my 
learned brother has pointed out, is in- 
correct. -Then again botheCourts below seem 
to have treated Mr. Birley's order as an 
order to cut the bundh. ‘This, in. terms, it 
was not. It was an order-under.s.,144 of 
the Cr. P.” C.. forbidding interference 


with the cutting:.of: the .buidh,:when this. fac 


* 
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tion these persons were not an unlawful 


' Treasure-trove, 


[84 T.-0,-1924] - 


was done by persons not acting _ under 
his orders. A’ mob-among which were the’ 


present petitioners, attacked the Police who |. 


were seeing to enforcement of order. But 
so far as. the efforts of the assailants were , 
directed to saving the bundh from destruc- .. 


-- 


assembly,. and since the common objects 


set aside in the charge are limited.as they’). 


are, the; convictions cannot be supported.’ : 
ZK | Rule made absolute. | 


t i : t) 
é 
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^ 'PATNA HIGH COURT. | 
CRIMINAL Reviston No. 276 or 1924. 
. dune 4, 1924. 


Present :—Mr. Justice Foster. ' ^ 


. THAKUR PRASAD SINGH |. 
AND OTHERS—-PETITIONERS 
' versus ` 
- HMPEROR—Opposite PARTY. | 
Penal Code (Act XLV of 1860), ss. 380, 448—., 
discovery  of—House search to find 
out coin— Use of force— Report to Police—Intention.to 
cause wrongful loss or wrongful gain—Offence. 
Where ,a_ treasure-trove, is found in a field in a 
village, and the owner of the village, on receiving 
information, searches the houses of ‘villagers who 
shared the treasure-trove to find out the coins, using 
force under a claim of right; and then has the dis- . 


‘covery reported to the Police; he.is not guilty of an. 


offence under s. 380, but under s. 448, Penal Code 
only, as tisact doesnot show an intention to cause 
wrongful loss or wrongful gain to ‘anybody. [p. 841, 


: de | ' eol. 2.] 
subsisting on that day and this being so -' 


. Appealfrom a decision of the Sessions- 
Judge, Darbhanga, dated the 10th March.. 
1924, confirming those of the District Magis- :. 


, trate, Darbhanga, dated the llth February , 


1924, and of the Magistrate, .Madhubani,». 
dated the 21st Décember 1923. ua 

Mr.- G. C. Pal, for the Petitioners. » 

Mr. L. K. Jha, for the Opposite Party.: 

JUDGMENT.—The: applicants have.. 
been convicted under 8. 380 of the Indian . 
Penal Code and the first applicant Thakur ` 
Prasad Singh, agginst whom,.there was a. 
subsidiary charge under.s 75,.Indian Penal: 
Code was sentenced to six months’ rigorous : 
imprionment and a fine of Rs. 100 in default . 
six weeks’ further rigorous imprisonment. - 
Each of the other applicants was senténced . 
to two months’ rigorous imprisonment “and; 
a fine of Rs. 25 in default a month's rigorous i 


.imprisonment extra. These sentences re- 


present in each` ease three "concurrent 
sentences passed under three charges. -~ The 


bu e A 


g.will.explain hoyw-this.came: about... x. . t. 
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"There was a field ofone Lali Düsadh, in 
the village. of .these applicants, . where 
occasionally coins had been picked up. 
One Aintha decided to- dig the field- and 
he unearthed: a vessel full of Moghul 
 fupees. As he was extracting the vessel 


various persons .of the village came and. 


joined in the scramble. The pot: was bro- 


ken and the rupees scattered The result.. 


was that the coins found their way into the 
pn of numerous persons of the vil- 
age. 
one Shiv Babu of the- Sugama 
-and the first applicant Thakur Prasad 


Now, thevillage is partly owned by. 
estate .. 
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Singh is his Manager, whilst the other. 


applicants are subordinate servants 


underhim. The Manager came to the wil- 
lage: with the servants and proceeded to. 


make a round of the houses i in the village 
demanding the coins in. thé - possession of 
various householders. 
used force and to have conducted house 
searches. Three of these incidents form 
the basis of the: three charges in this ease. 


When the applicant Thakur Prasad Singh: 


had collected a certain amount of money he 


took Aintha in a bullock cart tot the Police: 
Station at Jhanjharpur, and Aintha there. 


informed the Police of the discovery of the 
rupees and of whathad happened and’ he 


gave thenames of the other villagers in. 


whose possession the Moghul coins still 
were. The Local Police -made an enquiry 


and reported to the Magistrate that the con- ` 
duct of Thakur Prasad Singh and his. 
servants had béen oppressive and there-. 


upon the Local Sub-Inspector was directed 
to take the information of Musammat Nirsi, 
one of those whose houses had been searched. 


So 21 months after the occurrence Musam- - 


amt Nirsi lodged the first information of 


this case. The Deputy Magistrate who tried ` 


the case convicted the applicant in the 


manner described aboveand in passing the. 


sentence, which I have detailed, he appears 


not to have addressed his mind to the ques-' 
tion whether the offenceereally fell under. 


s. 308,'Indian Penal Code, „and whether 
there wére mitigating circumstances. . 
appeal was heard by the District Magistrate 


who found that -Aintha was taken to the’ 


Police Station with the design that his 


He appears to - have. 


The: 


statement should safeguard Thakur Prasad ' 


and others against “an apprehension for a 
criminal offence. 


the Treasure Trove Act, because the coins 


' were not -producéd ‘at: -&lie--thana: ‘But he ^ 


He does not think that ` 
the information was givenin pursuance-of 
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has not- apparently considered in his judg- 
ment the question whether the sentences are 
appropriate. The applicants then moved 
the Sessions Judge for a reference to the 
High Court: The Sessions Jadge found 
that the facts indicated offences under s. 448 
of the Indian Penal Code, rather than offen- 
ces under s. 380. However, he considered 
that tlie only correction that should. be 
made would be an alteration of the convic- 
tion, for, in his opinion, the circumstances 
justified the sentences. The application 
has been admitted here on the question of 
sentence only.: 

‘The ‘first point- urged - on behalf of 
the applicants is one: that appears to be 
unanswerable. The previous conviction 
was one under s. 380 which is punishable 
with imprisonment of either description for’ 
seven -years and the present conviction 
should be under s. 448 which is punishable 
with imprisonment of either description for 
one year. The latter offence is not, therefore, 


, punishable with imprisonment of either 


description for a term of three years or up- 
ward and so s. 750f the Indian Penal Code 
is not applieable. It appears to me that 
the learned Sessions Judge took a correct 
view when he regarded the case as one 


Tather of trespass than of theft, for I fail 


to find.proved in this case any intention to 
cause wrongful loss or wrongful gain. Nor 
ean I follow the learned District Magistrate 
in his discussion of the motive of Thakur 
Prasad Singh in taking Aintha to the Police 
Station. It appears to me to be immaterial 
whether the information was intended to 
be one under. the Treasure Trove Act or 
whether it had theeffect of one under the 
Treasure Trove Act. Certainly Thakur 
Prasad Singh would be acting in a peculiar 
manner if having the desire to possess 
himself of these coins he -first goes and 
beats people and then proceeds to the 


„thana and lodges a report to the Police that 


these coins are in existence in the village, a 
large number of them in his possession. Tt 
appears also to me to be very unlikely that 
an intelligent man would regard this as a 
means of concealment of his own acts. It 
is much easier in thiscase.to take a lenient 
view of the whole of the applicants’ motive. . 
Ordinarily the landlord wil have a share 
in the treasure that has been concealed in 
the earth and discovered thereafter. It is, 

therefore, with no difficulty that I conceive 
that Thakur Prasad Singh regarded the 
treasure~as; in-part at least, belonging to 
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his master., “But he had no dishonest in- 
tention, for he himself went to the Police. 
Station with the man whom he had just 
been beating and who would not be un- 
likely to report that. fact to the Police in 
due course. This was what actually hap- 
pened. The violence done by Thakur, 
Prasad Singh was brought to the notice of. 
the inquiring Police but there was no initi- 
ation of. a private prosecution antil the 
. anthorities had called upon Musammat 
Nirsi to lodge her information. That in- 
formation was lodged after a great delay. 
Now it appears to me that the applicant. 
Thakur Prasad Singh acted with bona. fide 
claim of right and that throughout .the 
transaction he regarded himself as having 
' notonly his landlord behind his back but 
also the Government. The prosecution. 
was, no doubt, quite properly instituted, 
but T must at the same time take into 
account that no one in the village in the 
first instance moved the Police with a first 
information. I understand from .the learn- 
ed Vakil who has preferred the applica- 
tion that the applicants have already been 
imprisoned for more than three weeks or 
something between three and four weeks. In. 
these circumstances this appears to me to be. 
sufficient punishment., 
the conviction to one under s. 448, Indian. 
Penal Code, in the case of each of the. 
applicants setting aside the old convictions 
and I reduce the sentences to the amount. 
of imprisonment already undergone. The 
fines, if paid, shall be.refunded. - 
IN, H. Sentences reduced. - 
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! RANGOON HIGH COURT. 
_ CRIMINAL Revision No. 358-A or 1924. 
‘July 21, 1924. 
Present :—Mr. J ustice Brown. 
U SHWE KYAW AND ANOTHER— 
. PETITIONERS 
VETSUS . 
MA SEIN BWIN— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 208 
—Discharge of accused—Magistrate, whether can take 
cognizance of fresh case—Pr ocedure. 

„A previous order dismissing a complaint or dis- 
charging the accused is no bar to the institution of a 
fresh case against the same, &ccused. It is, however, 
the.duty of a Magistrate who receives ‘a compleint in 
acase where there has been a previous order cf dis- 
misgal or or ‘discharge, not to issue process, unless he is. 


U SHWE KYAW. v. MA SEIN BWIN. 


I, therefore, alter. 


1923, a 


[84 10. 1924]: 


plainly satisfied’ that there has been some manifest 
error ‘or manifest miscarriage of justice, or unless, 
new facts are adduced which the complainant had not’ 
knowledge of or could not with reasonable diligence» 
have brought forward in the previous „proceedings. 
[p. 349, cols. 1 & 2; p. 349, col. 1. 
King-Emperor v. Nga Pyu Di, 2 L. B. R. 27; 10 Bur. 

L. R. 1; l'Or. L.J. 167 (F. B), and Mi The Kin. Y. 
Nga- E "Tha, 1 U. B. R. (1904-06) 19, follawed.. 


Criminal revision from an order of the. 
Sub-Divisional Magistrate, Moulmein, in: 
Criminal Regular No. 54 of 1924.- l 


. ORDER.—Ín Criminal Regular Trial 
No. 231 of 1923 of the Second Additional, 
Magistrate, Moulmein, a complaint was filed. 
by one Ma Sein Bwin against the petitioner,, 
Ma Chit Htain, for criminal misappropria-.. 
tion and breach of trust. 

The.case as set forth in the complaint: 
was that Ma Sein Bwin. had entrusted her 
jewellery to Ma Chit Htain for .sale to the 
respondent, Maung Shwe Kyaw. Ma Chit 
Htain had not returned the jewellery or its. 
value, and putoff the payment from time. 
to time; and the complaint states that Ma 
Sein Bwin had recently heard that Ma Chit 
Htain had received the Dries from Maung: 
Shwe Kyaw... 

The case was duly tried, and Ma Chit: 
Htain was found guilty with regard to the- 
first of the four pieces of jewellery, but no 
charge was framed as regards the other. 
pieces of jewellery. 

In the course of the proceedings a search. 
warrant was issued for the production of. 
this piece of jewellery from the petitioner, 
Shwe; Kyaw; „and on the' 6th of December 
- complaint was filed by Sub-. 
Inspector of Police, Maung So Thin against, 
Shwe Kyaw with regard io these pieces of. 
jewellery. He, therefore, prosecuted Shwe 
Kyaw for criminal breach of trust, appar- ' 
ently with regard to all four pieces of 
jewellery. l < 

Shwe Kyaw was discharged by. the Magis 
trate after examining all the witnesses Tr 
the prosecution. 

After the completion of these two cases, - 
Ma Sein Bwin filed a complaint against 
both the petitioners in which she charged 
them jointly with offences under-s..409, Or. 
411, or 417 of the Indian Penal Code with’. 
regard to the three pieces of jewellery, 
leaving out the piece of jewellery for. 
which» Ma Chit Htain had already been. 
convicted, — 

The Magistrate proceeded with the trial, ` 
and the petitioners now come to this. Court. 
and plead that, in. view. of. the- previous; 

I 


(SET, C..-1694] 


orders, the- Magistrate should not :have 
. taken cognizance of the case. i 
, It has been contended that, no allegation 
of fresh evidence being forthcoming in the 
. present case, the Magistrate had no power 
to take cognizance' without an order from 
“a superior- Court for further enquiry. 

As regards the three articles in question, 
the view taken bv the Magistrate that the 
orders passed, in Ma Chit Htain's case 
: amounted to an order of discharge, is, no 
doubt, correct. And the. facts appear to be 
the same as were brought forward in the 
previous ease against Shwe Kyaw. The 


Magistrate: has, therefore, entertained com- 


plaints of offences. against the accused of 
: which. they have previously been discharged. 
, it was‘held by a Full Bench of the Chief 
Court of Lower Burma in the-case of King- 
Emperor v. Nga Pyu Di (1), that a previous 
order dismissing the complaint or discharg- 
ing the accused.is no bar to the institution 
ofa fresh case against. the same accused. 
. Thesame view was taken in the Upper 
Burma case of Mi The Kin v: Nga E Tha(2). 
It may, therefore, be taken as settled-.law 
in this Province that the Magistrate was 


competent to take cognizance of the present - 


case; but it does not necessarily follow 


from the mere fact that he is competent to | 


take cognizance that he should have done 
so. If an accused person, after enquiry and 
after an order of discharge has been passed, 
is liable to further prosecution on the same 
evidence, asa matter .of cóurse, it is quite 
clear that the Way is open to grave injustice 
and oppression. And although the Magis- 
trate in. the present case was comptent to 


take coghizance of a further complaint, it ' 


seemsto me elear to have been his duty 
to "have considered- whether the circum- 
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have brought forward in: the previous pro- 
ceedings’, ` i 

In the complaint in the present case 
there is no allegation that new facts would 
be adduced which could not With reason- 
able diligence have been brought forward 


“In the previous proceedings; nor is there 


any allegation of any manifest error or 


, manifest miscarriage of justice in the pre- 


vious proceedings. The case does, there- 
fore, seem to me to be one in which the 


. Magistrate should; after the examination of 


the complainant on oath, haveheld that there 
was no sufficient ground for proceeding and 
have dismissed the complaint. This point 
was not considered at all by the Magistrate, 
who apparently was of opinion that the 
faet that he had power to take cognizance 
ofthe complaint settled the matter. 

. In my opinion, in a case of this sort, there 
is considerable force in the contention that 
a re-trialon the same facts would be op- 
pressive, and, therefore, should not have 
been allowed. Interferencein revision with 
the exercise of a'discretionary power would 
not ordinarily be justified. But in this 
case, the Magistrate does not appear to 
have realised that he had any discretion 
in the matter, 

. I direct that the proceeding of the Magis- 
trate against Ma Chit Htain and Maung 


‘Shwe Kyaw be stayed, and the complaint 


of Ma Sein Bwin be dismissed under 
the provisions of s. 203 of the Cr. P.. C, 


Z. K. Complaint dismissed, 





stances were such as to justify him in doing `` 


| Bo, or whether he should not have dismiss- 
ed the complaint under the: provisions of 
8. 203 of the Or. P. C. 

As pointed out. in Ma The Kin's case (2): 
"It.is the duty of a Magistrate, therefore, 


who receives à complaint in: a ‘case where ` 


there has been a previous order of dismissal 


or discharge, not to issue process, unless he © 
is -plainly satisfied that there has been some | 


manifest error or manifest miscarriage of 
justice, or unless new facts are adduced 


which the complainant had not knowleflge ` 


of, or could not with reasonable diligence 
() 2L. B. R. 27; 10 Bur. L. R.1;.1 Or. L. J. 167 
(2) i U. B. R. (1904-06) 19. ' | 


RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 373 op 1994, 
May 2, 1924. 
Present:—Mr. Justice Carr. 
NASU MEXH-—A»rrzLLANT 
versus 
. EMPEROR-—Orrosrrs Parry. 


Criminal Procedure Code (Act'V. of 1898), ss. 106, 
118, 128, 562—O0rder under s. 562—Failure to give 


' security—~Procedure. 


v 


Before passing an order under s. 562 ofthe Cr. P. 
C., a Magistrate should satisfy himself that the accused 
is able to furnish security. Where, however, an order 
under s. 562 of the Oode hfs been passed and the 
accused fgils to furnish security, the proper course for 
the Magistrate is to pass sentence according to, law. 

. Section 123` of the Or..P. C. applies specifically 


- . only to ss. 106 and 118 dnd not to s. 562 of the Code, 


l "his procedure. 


> 7350 | B 
: Crimihal appeal-against an order of the - 
Third Additional Magistrate, . Rangoon; 
dated: the 10th: ‘of. Marchi 1924, passed in 
Criminal Regular Trial No, 200 of 1924. 

—. Mr. N. M? Mukerjee, for. the Appellant. 

. Mr. Lutter, for &he Respondent. 

d UDGMEN 'T.—On the: merits of this 
case I see no sufficient . reason: to interfere 
_. with the corivietion. 

' .But.the Magistrate “has gus wrong in 
: He. ordered that the appel- 
lant, be released on security for three months 
under s. 562, Or, P. C...It appears that 
appellant could not furnish. security, though 
‘the only. record, of this fact is in the. war- 
rant. Thé Magistrate: passed no. further 
order: but a warrant was issued -in Form 
Criminal No. 99.which is a warrant under 


s. 106, Cr. P: C. ' This warrant is incorrectly . 


written up and entirely. inappropriate. i 

The question arises what is -the : correct 
: procedure. when a person ordered to .be 
released: under. s. 562. fails to furnish 
security. The. first answer is that: -this 
situation should not be allowed to arise. 
Having regard.to s. 504 it seems clear.that 
ihe Magistrate 'Should.satisfy himself that 
security cah be given. before. pàssing.. the 
order. 

But: clearly if sthe situation does. arise, 
‘then the proper course is for the Magistrate 
io pass sentence according: to law. 3 

- The Magistrate seems;to think that 8. 123, 
Or. P. .C.. iapplies;. and: that the- accused 
should be imprisoned accordingly as pro- 


' vided “in that section. But that section 


specifically applies only to ss. 106 and 118 
and not to s. 562. : 

Ieconfirm the convien of Nasu Meah 
but set aside the Magistrate's order direct- 
ing him to furnish security and instead 
sentence him to rigorous imprisonment for . 
| the term already. uae gone. ` He will forth- 

with be released. i 


Z. K. Conviction confirmed. 


- 
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“PATNA HIGH COURT. 
— OnrMINAL MISCELLANEOUS APPLIOATION 
No. 36.or. 1924. 
May 14, 1994. 
Present:—Mr,. J ustice Adami. ^. .. 
BANAMBAR CHHOTRA—PsrrTIGNER 
versus 


. NATA- BEHERA OPPOSITE PARTY. 


' Criminal trial—=Stay: of -criminal.proceedings penda 


/ 


BANAMRARICHRÒTRÄ ‘UO NATA BEHERA, 


vhe had been cheated. . 


TEE I:0.1924] 
ing tivi] suiti~Sutt for vecovery of noney — Gheating 
— Penal Code (Act XLV, of 1860), s. 120. 

Where an accused alleges that the complainant hàving 
failed to pay him a sum borrowed on-a hand-note, 
he sued him in the Civil Court-for recovery of the 
same, but thereafter the complainant lodged a com- 
plaint ` against him under s.,420, Penal Code, on : 
the ground that the petitioner having been re-paid failed 
to deliver up the hand-note and he” was: thereby 
cheated, the criminal. poca should be stayed. 
pending the decision of the Civil Court on. the point 
whether the complainant's plea “of. payment and 
refusal ‘of petitioner ` to -return the hand-note is: a 
gehuine plea or not.” 


- Application against. ‘an. order of the 
Deputy Magistrate, Khurda, dated the m 


- March 1924. 


- Mr. G. P. Das,.for the Petitioner. 
23g UDGMENTT,.—This i is an BANG 
for stay of a case instituted against the 
petitioner under s. 420, Indian Penal Code, 
on the ground that the matter. to be decided 
in the eriminal.case -is identical'with an 
issue which has to be decided in a civil Suit 
between the parties which was instituted 
prior to the-complaint in the criminal casei 
Tt appears that.the complainant borrowed 
Rs. 200 from the petitioner on the 31st May 
1921. -The complainant failed to re-pay this 
sum, according to the petitioner, and,. there: 
fore, he’ instituted a suit for the money lent. 
which was due on.a-hand-note.. After the 
institution of this suit the opposite party 
complainant made a complaint to the effect 
that he had’ gone’ to the petitioner and 
re-paid his debt but the petitioner had failed 
to return to him the pro-note and, therefore, 
It.is quite clear 
that the question in the civil: suit. will .be 
the same as has to be decided iw thé crimi+ 
nal- case; namely; whether in’ fact. the 
opposite party re-paid :the petitioner and if 
so whether the hand-note had been return- 
'ed.or'not. As a matter of fact the peti- 
-tiorier filed the hand-note that is complained 
ofi in the. Civil ‘Court. I think that this 
is a casein Which the criminal proceedings - 
should be stayed and .that it should be left 
‘for the Civil Court first to decide whether 
-the.complainané's. plea of payment .and 
. ‘refusal‘ of the petitioner to return.the hand- 
-note-is a genuine plea or not. 

The: hearing of the criminal -.case will, 
.thérefore, ‘be stayed pending -the decision 
ol the civil suit, 7 


"a 


Case remanded, 


S 
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. 5: LAHQRE HIGH COURT.. 
" .ORIMINAL REVISION PETITION -No. 1032 
or 1924. -" 
4 November 14, 1924. ` 
~, Present;:—Mr. Justice Campbell. 
LADHA SHAH-—Aoccusgp——PETITIONER 
^" "E .. Ver8us 
ZAMAN ALI—COMPLAINANT— '' 
^ RESPONDENT. i 


++ 


Criminal Procedure Code (Act V of 1898), s.-489-- 
Revision—High Court, power of, to quash order direct- 
ing issue of ‘warrant—Civil dispute—Criminal Courts, 
:duty of. -—— E : : 

* Parties should not be encouraged to ‘resort to the 


ve ka 
+ 


fy, t 
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Criminal Courts in cases in which the point at issue ` 


‘between them is one which can more appropriately 
‘be ‘decided -by a Civil Court. The tendency on the 


* part. of litigants to. do’ so ‘should be checked by. 


‘Criminal ‘Courts who should : be on their guard 
nd lending their-aid to such procedure. [p.351, 
col. 2. ; : ' l 
Accused obtained a decree against the complainant, 
‘which the latter alleged had been satisfied by the 
execution of a mortgage-deed by the complainant in' 
favour .of the accused. “The latter nevertheless took 
out execution of the decree against the complainant, 
who thereupon filed a cémplaint under ss.-417 and 
420. of the Penal Code against the accused : 
' Held, that as the question between the parties, 
viz, whether the decree against the complainant had 
been satisfied or not by the transfer to the decree-. 
‘holdar of certain land, could more appropriately be 
déalt with by the Execution Court, the complaint 
‘should not bé proceeded with. [p. 351, col. 2.] i 
The High Court has power, in revision, to quash 
an order of a Magistrate directihg a warrant to issue 
"against an aecussd person. [p. 352, col. 1] 
Emperor v. Bishen Dass, 8 Ind. Cas. 1161; 33 P. R. 
ud e 57-P; L: R. 1911; 12-Or. L. J.: 50, fol- 
owe | YA : 


' © Criminal revision against an order of the 
Sessions Judge, Jhélum, dated: the 3rd 
July 1924, , affirming that of the Magis- 
trate, First. Class, Jhelum, dated the 16th 
‘May 1924. F l 

> Lala Jagan Nath, for the Petitioner. 

+, Mr. Sagar-Chand, for the Respondent. 


- JUDGMENT.—This isan application, 


by Ladha Shah accused ‘in a. complaint 
under ss. 417: and 420, Indian Penal 
Code; for- stay of proceedirgs in that com- 
plaint pending decision of a civil* suit 
brought by himself against the complain- 
ant: i 

The facts are as- follows:—Zaman `Ali, 
the. complainant, owed Ladha Shah Rs.563, 
viz, Rs. 378 on a decree, Rs. 125 on bogds 
and Rs. 60 on book-aeeount.^ On the 20th 
of March 1924, a mutation was attested in 
‘the presence of both parties according to 
which certain land was transferred by 
Zaman Ali to Ladha Shah as. mortgaged 


LADHA SHAS ZAMAN XLI, 
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for Rs.:587- due’ to the latter’ on a decree, 
: bonds: -and “bahi accounts. Thereafter, 


Ladh& Shah „proceeded with the execution 
proceedings of his decree for Rs, 378 and 
on-the 3ist of March 1924 Zaman Ali 
was served with a notice to appear and 
show cause why- he should not be arrested 
in execution of that, decree. Instead of 
appearing in the Civil Court and pleading 
that the decree had been satisfied by the 
mortgage, Zaman Ali onthe Ist of April 
1924 lodged acriminal complaint against 
Ladha Shah under ss, 417 and 420, Indian 
Penal Code, complaining that in spite of 
the . mortgage Ladha Shah had taken 
proceedings in execution of the decree 
and. alleging that he had been cheated 
over the mortgage. A warrant was 
directed to issue against Ladha Shah 
and, immediately after this was served, 
Ladha Shah filed a suit for a declaration 
that the so-called mortgage was a fictiti- 
ous transaction by’ which he was not 
bound.- Thereafter he. applied unsuccess- 
fully to the Magistrate to postpone the 
criminal case till the decision of the 
civil suit and also failed in a revision 
application to the Sessions Judge. 

His present application is for stay of 
the: criminal proceedings pending decision 
of the civil suit, but I propose to cut the 
matter short by quashing the criminal 
proceedings altogether. It was laid down 
in Emperor v. Bishen Das (1) that itis a 
very sound general principle- that . parties 
should not be encouraged to resort to the 
Criminal Courts in cases in which the point 
at issue between them is one which can 
more appropriately be decided by a Givil 
Court, and-that. the tendency on the part 
of litigants to do so should’ be checked 
by Criminal Courts who should be on 
‘their guard against lending their aid to 
.Sueh procedure. It is obvious that in the 
present instance the question between the 
parties is whether the decree against 
Zaman Ali has been satisfied ‘or not by 
the transfer to the decree-holder of cer- 
tain land, and the Executing Court was 
the proper place. for this matter to be de- 
cided. The contents of the complaint and 
of the statement of Zaman Ali recorded 
by the- Magistrate make this perfectly 
clear and the pec qe in my judgment, 
should have dismissed the complaint sum- 
marily. " , 

8 Ind. Cas.,1161; 33'P. R. 1910 Cr’. 


k (1) ' 57 P, L, 
R. 1911; 12 Cr. L. J. 50 
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Emperor;v. Bishen Das (1) has also re- 
moved any doubt that there might be of 
the power of this Court to interfere with 
. the Magistrate's order directing a warrant 
to issue against Ladha. Shah on the crimi- 
nal complaint. I set aside that order, 
substituting an order that the complaint 
be dismissed. 


Z.K. Order set aside. | 


‘RANGOON HIGH COURT. 
CRIMINAL Revision No. 215-B or 1924. 
April 5, 1924. —— ^ 
Present:—Mr. Justice Heald, 
^. "U THA— PETITIONER 
versus 
MG. TUN PRU— RESPONDENT: 

Burma Forest Act (IV of 1902), Rules framed 
under, v. 65—Removal of firewoo without. paying 
royalty—Offence—Dispute as to amount of royalty, 
T removed certain firewood without paying 
the Governmént royatly due thereon : 

Held, that the accused was guilty of a breach of 
r. 65 of the Burma "Forest Rules, and it was nota 
valid defence that he disputed the amount 'of the 


-royalty demanded. | i 
"Oriminal revision from an order of the 


Sub-Divisional Magistrate, Akyab, in 
Criminal Summary Trial No.3 of 1924. 


ER.—Accused was prosecuted for 
a PL of r. 65 ofthe Rules ander the 
Forest Act in that he had failed to pay 
Government royalty on firewood which he 
had imported into Akyab and sold. 

The right to collect such royalty at 
Akyab is let to a contractor whose servants 
collect it. The royalty is assessed at a rate 
per 100 cubic feet by measurement if the 


firewood is stacked on arrival, but if the, 


importers prefer not to have it stacked, 
they can have the royalty assessed on the 
registered capacity of the boats in which it 
is imported. | 

- Nd disputed the amount claimed 
by the contraetor's servant. The contractor 
swears that he sent him a notice to pay at 
the prescribed rates and that accused dis- 
regarded it. The contractor then reported 
the matter to the Forest Range Officer, who 
in.turn reported to the Divisional Forest 
Officer, who sent a notice of demand to ac- 
cused. Accused still took no notice. The 
Divisional Forest: Officer then ordered his 


UU PHA Ah, Ma MUN PRU; D 


(MT'Od9N) . 


prosecution for an infringement of the pro- 


. visions óf r. 65 of the Rules under the 


Forest Act.. That Rulesays that no firéwood 
in respect of which any money is düe to 
Government shall be moved from a collect- 
ing station without the. special permission 
ofa Forest Officer, - oa .... |. 
It is not denied.that the accused had not 
paid the royalty or that he had. removed 
and sold the firewood, and the Magistrate 
convicted him of a breach of that rule and 
‘sentenced him to-a fine of Rs, 100 out of 
‘which Rs. 80 was to be paid as represent- 
ing royalty, the amount of ‘royalty claimed - 
being Rs. 86-10-0. l 
The fine was paid but the accused asked 
the Sessions Judge to interfere in revision 
on the grounds that he had never refused 
to pay the royalty, that he had merely 
disputed the amount payable, that it’ was 
not proved thatthe place from which he 
removed the firewood was a ‘collecting 
station, that the royalty could have beén 
recovered under s. 71 of the Act, and that 
the Local Government's Notification declar- 


. ing firewood to be subject to royalty was, 


ultra vires, - 

The Sessions Judge has reported the case 
to this Court with & recommendation that 
the conviction and sentence be set aside 
and' the fine be refunded on the grounds 
that theMagistratethoughtthatthe accused's 
refusal to stack the firewood was a breach 
of the.rule and that .the Magistrate only 
charged him with refusal to pay the royalty, 
which was not in itself a breach of r. 65 
and did not specifically charge him with 


the removal of the firewood. 


I have read the Magistrate’s record and 
from that record it is perfectly clear that 
the accused was guilty of a breach of the 
Ruleand was rightly convicted. The fine 
was lenient, and the: case is obviously not 
one in which this Court: ought to inter- 
fere in revision. | Es 


"The papers will be returned. 


Z. K. ii Conviction quashed. . 
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, “Aùgust L1, 1924. a 
Best Git Talliubhai ‘Shih; ON Aci. 
D dne. ‘Chief ‘Justice, Mi, Jiisticé Kajiji, P 
P ie and Mr. $ Jüstice, Kincaid.” TN * 
mu ie n re AN ATTORNEY: n.i 
 Buidence Aot qe ‘of! 1872); s. 126%" scope, ses oblije 
tion of» secrecy’ “howo Jas. ‘eatends—+-Céntinuance*- of 
litigation! "whether", Aecessary--Engagement-. byi tivo 
parties- Attorney. „duty, ; of i- Disclosure. by Attornéy: 
without consent. of. ‘chient:-—Proféssional. misconduct- 
Pr "oteedings* under $ Disciplinary : J urisdictión. of, ‘Court 
Procedure: Notice? to Inéorporated' ‘Liaw TSocietij— 
Techincal: objections: des of Titivate para whether 
ca röe heard., gu AP qux nr 
"nd 196" ee Bidende. Act ot only ; j pro- 
hibits ‘disclosure: of any "advice: given "by 'the pfo- 
fessional ‘adviser im theitegurse'ànd for the ' purpdsd 
. of his: y employmént}, but. applies ;also' to, the: disclosure 
by, an -Attorney of advice. given, by: another, "person 
such. asa Barrister,’ ete. UD. 309, cols. T & 2 
‘The ‘obligation ltd‘ keep undisclosed Mae ‘which 
oupht: ‘Hot’ tòl el dis¢losed “continues! after ^the*émz 
ploynient;of the Attorney: has ceased«and. thashothing, 
io gant. the questie on. Whether., at the, time when 
the: communications , Were | made there y was any pendin g, 
litigation: 6 ór-àny prospect of-it. "[p. 359, có 2]; l 
Minet x: “Morgan, <(1873)"8 -Oh; 361;* P JOR 
627; 28; Lai 9135: DW R 467; followed. ; ^et 
i Wheres: an, Attorney’ 15 engaged iby; stwo persons, he 
càntiot disclose any. communication. ‘Made, to;him in 
thé “course and’ for ihe "purpose ‘of? his" éinplóyment 
by“or dn ‘behalf! ‘of his; elíent8/or ‘td: state" the con- 
tents ‘or ,conditions ofrthe, doeumerits: with: wiüchuhe: 
has become acquainted: in, the; course. of, his profes-. 
sidna “employment, without ihe consent of both. ‘the, 
clients? [p.558 feol T4] 2n 
As‘ between the two. partiés d engage a; Solicitor 
there can; be «moi, secrecy;;,but; as: between :a' third! 
party-i rand, any, one. OR the. two: ‘parties. „who engaged. 
him ‘his. ‘lips. are ‘sealed | with’ Yespeot fo communica: 
tions made tó- lim in"the-cóurse and for the' pur- 
pose of, ibis employment: ‘ast a Solicitor. [ibid] eas 


Memhon- "Hüjéé ‘Haroon’ ‘Mahomed ^v Mole’ Abdul’ 
Karim, 18 B-91; 8: Inds Jur. 516; 2: Tod ‘Decr: (s. E) 
60, followed. jy us tes wat arapa bores r a aia 17 Ni. 
An Attorney who. „makes. disclosures. contrary to, 
the provisions of.s. 128 ‘of, the Evidence Act. is guilty 
of.proféssiohal miséoriduct.’ [p.356;Gol'1:]. " 
Ia proceedings: taken under the. Disciplinary Juris” 


diction of; the Court | ;jiWhieh affect. an officer ofthe». 


Court, personally, , it is argo that the, Rule:should be, 
brouglit-on for hearing, a $ quickly. e as possible, , Lp. 338, 
coli9; pj | 35&[eo1, Agi Arg 
; Wheres, therAdvocate!Géneral bas: hot--moved: ithe’ 
Court ‘qt [the: -instaricer ofrthe -Incoxporated: Law! 
Society,, the Bule ‘should | e. seryed: upon :that Sogieky. 
also in order; that. they" may have an. ‘opportunity. of. 
representing?’ to !Sthie 1 ‘Oourt; f! so advised, the point’ 
of Alans “of the professioni" [p:. 354; colt 11] ^ ui 
nre . Am: Attorney, 19 -Ind: Casi: :993; "41 1C! 1: 113: 
i p: 123, 124: 4 Or. LJ. 905, followed... Sena 
Um 'déaling ` “With such’ a case on the _mactiteeit is 


"Shifo : rk just to ake Aah ‘the rd 


Tam 1 


-* ples 
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tdt the’ na ct is th Ta asr eerie a lack of, 
eferce Sri the merits, [ibid] 
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Tn? "ré Uu Atlobiey 19 Ind. ‘Cas. 993; al ©. 113 at 
pp:193, 124; T4: Or. Li J. 305, followed. ^ ^ 
Where “proceedings have been taken‘ otit by the 
Advocate-Gener al, it must depend’ upon the. discre- 
tion of the Court, “having regard to the circumstances 


of the: case, to decide whether- a private TON, may 


be! heard, ‘or D lp. 359, col. 33. 


t2 
esl f: 434 AL 


‘he Mr: angus Wa vocate- General in Support 


S desea 


ofrthe, Rule, '..7 
i. Mr: Bahadurjt; for J avetibai'. Ss 
Mr. 'B: JJ Desai, for the ‘Attorney. 


vd UDGMEN T.—In this’ dase a Rule. nisi 
was issued, against an Attorney of this Court 
at, ihe. jiistance ofthe Advacate General to 
show cause, why he, should not be dealt with 
under. el :10: of the. Amended :Letters 
Pàtent for his alleged. professional miscon-. 
du Uet; "The. ‘proceedings were,. in the first 
instance; started , against . him by Bai 
J averbai, who, made. an, application for dis- 
ciplinary’ action. against, the.Attorney, and 
for réstraining’ him. ‘from. further disclosing 

any, communications, On that: ‘application 
a ‘Tale Was: issued, and, ‘the learned, Judge 
sitting, in; ‘Chainbers,.. after . hearing: the 
par ties, : was, of, opinion: that. further investi- 
gation in, the. matter was, necessary.; As a 
result’ of that inquiry by. the, learned J udge 
the learned .Advoeate General moved the 
Court, for taking notice of the Attorney, and 
on that: ‘application the. rule»: to. which I 
have referred, was issued. , Though: before 

us there, dre ‘tivo rules, - - one ion the learned 
Advocate. General 8 ‘application, ‘and the 
other ` on (the. original application .of the 
private party, we think. that. substantially 
itisóné ‘Tule, namely, that obtained by the 
Advocate .. General.. After . hearing the 
parties: on the rule obtained by the Advocate 
Géneral; we. Heard, Mr. Bahadurji for Bai 
J. averbal 1 in “support of the. original: rule. 
TAM in. ,,this. case, we have; ‘heard Mr. 


yt eae 


A ^t is. dot sls, to ps dosi any 
general’ rule as to,the, necessity ; of hearing 
a ‘private party, after the, proceedings. have, 
begi, taken, ‘by the Advocate General ina 
matter Jof this kind... It must. depend 
upon, ‘the discretion of: &he., Court, having 
régàrd; to. the ‘circumstances of the -case, 
to’ "decide ‘whether, a’ private party may be 
heard or not, 

At thé | outset, I deste. to. “observe: that 
there ‘lias beei undue delay in bringing on 
this: raje- for hearing. In proceeding es of 
this nature, which affect an officer of this 
Court personally it is necessary that the 
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rule should be brought on for hearing as 
quiekly as possible. Generally speaking 
as regards the procedure to be observed in 
such eases, I may add that I respectfully 
agree with the observations of Jenkins, C. J. 
at the clost of his judgment Im re An 
Attorney (1). 


the Court at the instance of the Incorporat- 
ed Law Society, the rule should be served 
upon that Society also in, order that they 
may have an opportunity of representing to 
the Court if so advised, the pointof view of 
the profession. In dealing with the case 
on the merits, as pointed out by the learned 
Chief Justice in the above case: "Though 
many objections of a somewhat technical 
character have been placed in the forefront 
‘of the Attorney's answer (to the application 
of the learned Advocate General) it would 
be neither safe nor just to make against the 
Attorney himself any adverse presumption 
on this account, or to treat the conduct of 
the case as indicating a lack of confidence 
in his own defence on the merits.” I have 
not overlooked the observations at p. 128* of 
the report in the said case as to the nature 
of the proof required in considering the case 
against the Attorney. 

It is necessary to state a few facts to 
understand the grounds of the complaint 
against the Attorney. Bai Javerbai’s hus- 
band Keshavji died in 1901, leaving a 
large estate. He left no issue. He had 
business firms in Cutch, Bombay and 
Zanzibar. The firms were carried on in the 
name of Damodar Jairam or Keshavji 
Damodar. : Keshavji. left a sister named 
Hirabai. She was married to one Chatur- 
bhuj, and had two sons Manubhai alias 
Chhabildas and Baburao. Manubhai had 
an infant son Snehkant in the year 1919. 
Chaturbhuj had a brother named Jairam. 
At Zanzibar the firm of Damodar Jairam 
had ineurred heavy losses, when that firm 
was looked after by Javerbai's brother. In 
1918 Javerbai apparently wanted to raise a 
loan.on the mortgage of some of the pro- 
parties, and, on that occasion the Attorney 
acted both for- the mortgagor and the 
mortgagee. At that time apparently 
Counsel’s opinion was taken as to the 
liability of the estate of Javerbai’s husband 
for certain debts which were incurred in 
Zanzibar by the firm of Damodar Jairam. 


(1) 19 Ind. Cas. 993; 41 ©. 113 at pp. 123, 124; 14 
Cr L. J. 308. : i . 
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1 only desire to add that. 
where the Advocate General has not moved 
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A part of the complaint against the Attorney 
relates to certain evidence which he gave 
in 1923, to which Ishall-refer ‘later in con- 
nection with this mortgage transaction. 
At this time apparently Gordhandas, who 
was the munim of Javerbaiin Bombay, 
and Jairam, the brother of Chaturbhuj, 
husband of Hirabai, attended on behalf of 
Javerbai -in connection with the mortgage. 

About October 1,1919, apparently Javer- 
bai called her legal adviser named Reva- 
shankar from Cutch to Bombay; and on 
that day, i. e. October 1, both Revashankar 
and Jairam (brother of Chaturbhuj) went to 
the Attorney to take advice as to the adop- 
tion which Javerbai issaid to have intend- 
ed to make. Apparently at the time a 
document which was not signed, but which 
is said to have been a draft of the Will made 
by the deceased husband of Javerbai, 
was shown to the Attorney, and the: 
question appears. to have been whether 
Baburao, the son of the sister of Javerbai's 
husband, or her grandson, i. e, Manubhai's 
infant son Snehkant, would be eligible for 
adoption. There were also some questions 


connected with tlie debts due by the firm at 


Zanzibar. At the request of Revashanker 
and Jairam, the Attorney held a con- 
sultation with Counsel, and thereafter, he 
prepared a draft agreement. As a result of 
some further consultations with Counsel 
ultimately the final agreement, which is 
Ex. 9 in the ease, with regard to this adop- 
tion was drawn up on October 13. This 
document was attested by the Attorney. 
Thereafter the infant boy Snehkant, the 
son of Manubhai alias Chhabildas, was 
adopted and the adoption deed was executed 
on November 13, 1919. Manubhai was 
appointed the legal guardian of the adopted 
boy Snehkant in March 1920. 

A suit was filed by the Standard Bank of 
South. Africa against the firm of Damodar 
Jairam, the minor Snehkant, who was 
named Haridas in his adoptive family, 
represented by his natural father Manubhai,, 
and Hirabai, in H. B. M.'s Court for Zanzibar. 
In thatsuit the Standard Bank of South 
Africa claimed the sum of Rs. 6,00,000 and 
odd on certain securities, and a declaration 
that the adoption of defendant No. 2 was 
invalid, that it ought to be set aside, and. 
that in any event the claim made by them 
was Sood and valid as against the assets of 
the deceased, Keshavji Damodar Jairam. 
In connection with the adoption the case 
made by the Bank-in the plaint was that 


|| = 
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it was not the result of free-will of the 
widow, but was brought about by coercion, 
false representation and undue influence 
of the third defendant, the grandmother, 
Manubhai Chaturbhuj, tbe natural father, 
and Jairam Vasanji, the grandunele of the 
adopted boy, and without independent 
advice. In. connection, with this & com- 
mission was issued by the Zanzibar Court 
to this Court. In the commission matter 
_ the same Attorney was engaged by Manu- 
bhai, the guardian of the minor boy, 
who was defendant No. 2 in the case, in 
September 1921., Later on in October 1922 


Javerbai filed Suit No. 4742 of 1922 on the . 


Original Side of this Court against Sneh- 
kant, the son of Manubhai. The allegations 
with regard to this adoption are set forth 
in paragraphs 7 and 8 of the plaint, and 
among the several reliefs claimed by her, 
the most important was a declaration that 
the adoption of the second defendant was 
invalid in ‘law and not binding on the 
plaintiff. The same Attorney was engaged 
in this suit on behalf of the adopted boy 


against Javerbai.. It may be mentioned . 


that the case for the Attorney, as now made, 
is that he ceasdd to act for Javerbai after 
the adoption, while according to Javerbai 
he continued to act for her with reference 
. to other matters up to March 1922, Accord- 
ing to her, when. she. found that her 
interests were not looked after by the 
Attorney, she engaged other Solicitors. 
This was the state of affairs when in 
May 1923 the Prothonotary ofthis Court, 
as Commissioner in the Zanzibar suit, 
recorded the evidence of the Attorney. Mr. 
Ferreira, who was the Solicitor for Bai 
Javerbai, was present, but he did not 
appear before the Commissioner on behalf 
of any party. Defendants Nos.land 3 in 
the Zanzibar suit were not present; but 
the plaintiffs and defendant No. 2 were 
represented, Before the Prothonotary, the 
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Attorney was examined.on May 14 and: 


15,1923. In the course of his examination 
and cross-examination tiie Attorney, pto- 
duced certain .papers connected with the 
adoption deed showing his consultations with 
Counsel, and the drafts of the proposed 
agreement for adoption which ultimately 
resulted in the final agreement in relation 
to this adoption on October 13. He also 
made certain statements connected with 
these documents and the consultations and 
instructions that he had from andon be- 


half of Javerbai in.-connection with this-- 
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adoption. He also made certain statemenis 
with regard. to the mortgage transaction 
of 1918. These several statements, in res- 
pect of which Javerbai alleged improper 
disclosure on the part ofthe A&torney, are 
indieated and separately numbered. But 
briefly stated, the complaint against the 
Attorney is that in contravention of thc 
provisions ofs. 126 ofthe Indian Evidence 
Act he disclosed without the consent of 
Javerbal communications made to him in 
course and for the purpose of his employ- 
ment as such Attorney by oron behalf of 
Javerbai, and stated the contents or con- 
ditions of documents with which he became 
acquainted in the course and forthe pur- 
pose of his professional employment on her 


. behalf. 


I shall first deal with the case made 
against the Attorney as regards the dis- 
closure of matters in connection with the 
mortgage transaction. The statements are 
marked 11A and 11B in the evidence of 
the Attorney. It may be at once stated 
that no privilege is claimed with reference 
to the mortgage-deed, and no privilege 
can be claimed with respect toit. That. 
document is attested by the Attorney and 
is registered. Besides he has not stated any- 
thing with reference to this transaction 
which is not contained by way of recital in 
the document. The point made against 
the Attorney is that he stated that 
Counsel had given a certain opinion with 
regard to the debts incurred by the firm 
of Damodar Jairam in 1916 and thereafter. 
It appears, however, from the affidavits in 
the case and the letter dated June 
10, 1919, which has been put in, that 
this opinion was already communicated to 
the firm at Zanzibar by Chaturbhuj. After 
a consideration of the arguments on both 
sides on this question, [ have come to the 
conclusion that the Attorney has not stated 
anything which can be said to contravene 
the provisions of s. 126. As regards the 
opinion of Counsel, which he had obtained 
in the course of his employment as an 
Attorney for Javerbai and which could not 
be disclosed by him without the consent 
of his client, it appears that long before 


. he gave evidence the opinion was already 


a disclosed fact. There was no dispute 
between Javerbai and Manubhai at the 
time: and the Attorrey must be deemed 
to havg acted then with the consent of 
Javerbai. I am not prepared to hold that 
in making the statement that the Attorney 
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hasmadelavith referencecto® this transact 
tion! +e Kas- contravened" ‘thé: pr. ovisiong' of 
s: 1964. Epio z 

“The paindipal- grourid ‘of the présont ape 
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 plication:is Sn relation: -tò * the-"st&tements'! 
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made by the: ‘Attoriiey ‘as! ‘Tegards the: adop:: 
tion- of: Snekkant. It iig relear fróni' the 
evidence ofthe Attorney in 1923 that: though 
he: new alveady-‘that : there was id - digptite: 


-as‘to'this:adoption betweéén'Javerbai and the? 


adopted: son;-lie- gave-  évidénte: disclosing” 
facts “which Seamer tö his knowledsei athe: 


i cóurse:of dis entploymentüs/ án: Attor teyit 


conneetionisvith this ‘adoption. He disclosed ' 


what: ‘happened: from: ‘October to Octébér’ 


13511919; -and--stated valle : knew about! 
therdocumients'relatin: e tó^his consultations: 
with Counsel, his draft of theag ecient! 
the: ‘sottlemnent:: of that drat and théfmàl 
agreement which: was ditivtivup forappr ‘eval’ 
on: October: 927 At: that - “stage apparently” 
or the suggestion’ of Counselit' ‘was’ con^ 
sidered: desirable to‘have this drafti approve 
ed: independently:.< on’ ‘behalf of the’ minor: 
boy; ands with that view Messrs. Payiüe &: 
Co: were:engaged:3iby -Manübhai, who" Was" 
then ithe natural: ‘guardian: of the. "béy-to be? 
adopted. a That agreement wasi approved" of 


- by: iMessre.Püynei& Go, awith': ‘certain altera at 


tions;-and: ültimately “the? ‘agreemién't wak: 
exeduted:on October 181 -It'is (uite Clear" 
that. ;80: dar as: this nm the | 


Act.in Galea: ihe connected’: 
with: the adoption’: andi with! fhe various ` 
documents which are’ ‘put ih (Exs:2 to 7). 
It. is-/noti necessary to’ tefer-to the Various? 
statements: which. relate “to : this" “part of: 
the-dase-in details! They: ‘are’ inarkéd’ Nosy l^ 
tol 9tin:the: évidence’ of the Attorney, And” 
ifwe exclude: the statements which relate: 
to:thezmortgage. transaction -of ^1918;i all> 
the’: rest really í/relate-tdz the: di&elosurés: 
said to.:have: been: ‘made:with reference: to -- 
the: adoption: Jt 157 quite. Glear; and. db: is! 
notrdisputed;:that if the “A tlorhey: Waslacting™ 
for. Javerbaiialoné, such; disclosurés would” 
be: ‘contrary storthe: ‘provisions : of ^8. 126^of:: 
the' Indian Evidence Act, ‘and that: 'posi- ^: 
tion: appears. "to rfe ' te be. beyoiid: "ques 
ton. n sta C c.l 
‘Tt is: urged, ‘however, ie ee teply- ‘ont 
nd ofthe i. Attorney“ ‘thatthe was mött 
— only joni Pos “of J averbai - en: 
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half. “OL: ' both” sides 
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October 1: büt à ited both fori verbal hd. 
for tHe: "boy" ‘to’ be"adopted, as» “represented, 
by Manubhai, “the natural-father of” Snéhe* 
kant, and: the brother ot. Båáburaó, ; It^ is: 
neuer that-'as "he 

of both" parties, and/as the’ ‘statements’ Were 
made" the presenté., not'only ‘of Ja! VOI : 
bài s~ ‘agent: ‘Revasharikar,* but, in the” prés. 
senicsof Mantibliarand’ JA airam, and oa : 
known to: "both "parties; if was” open. to: the 
Attorney! “to state:-what “hé:Has’in" “fact "state, 
 ed'jn his evidenge''Bs" to what. ttütispired^ 
in relation to ‘this agreement between Nini 
and the". ‘Cérinisel "als! ‘Between , ith a i nd 
Jüyérlai,and'Detwéem ‘him! and: Jawan 
agent” “Revashabkar ‘add Jairam "who ‘appar: , 


ently! attended tov this “matter "Te isp oint” 


ed "out? that: “Manabe y was present. 'at some. 
of 'the-' ‘interviews, and, ‘from thé: beginning: 
the: engagement” Wasi n ‘Dehalt* ‘of - bok. 
Javerbai ‘and the boy to be’ ‘adopted’ 14" 
is Also" urged thatar the Court’ is not, Satis: E: 
fied ihat. the’ ‘Attortiey Was erigaged.o D n be: er. 
SGT Tas “Jairam á n 
Madu bat are" "slió*n tà: Hive, peen” present" 


ati” thesé Sinterviews, and w "have Known: 
what was” ‘passitig “between * ‘the, “Attorney. ds 
and, J averbal,- "tiere" was. no communi ae 


tion! OF al - éónfidentia" id^ ph ‘nature 
within NN meaning af 81126 whi eh cou 1d 
not'be ‘disclosed, a ee ea ae 

‘Tt! is "also irged ^ that” these, -docuiients 
weré iti fact ‘handed! over bythe Attorney y to Op 
! Manubliai’as! thé“ dearde & ado pied 
boy, and that in fact those: Gama. were, f 
" próduced: "by the? "Attortióy, ih the’ course OP. 
* his 'evidénce as? they were, Téti rived to! ‘hint 
in“ connéction: xit this" dommniission ‘matter? | 
rip ubhai’ ‘Tt HE “utbed that th: document, 

y Him ^to the 


were a 
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Before dealing "on these contentions’ ite 


is- necessary ‘fo ‘décidé'for*- ‘the Purposes? of r 


this- application" dH thé evidendé such’ a$ 

itis; certain facts wti éh are” in “dispute. 
Ag: ‘TeGards: tlie? alleged” Presence of Mà anu? 2 
bhai: atthe tine "ofthe Puglpenióntof ‘tHe’ 
Attorney, land. “the siibsequenit Panata ; 
with, thé: "Attorüe y from: October: T ‘tor Octo 
bér-ijoit: py be ?Prefitionéd “ “that” the ^ 
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Attàhéy: himself: best not refer (i ihe presti 


encé'ofManublhai in his- "evidence "before 
the Pióthonotàryz^ Tithe beg ibing. of Chia 


evideniés he” has ‘statédl. his at ‘thie time ER 


wag- engaged “on October 17 “Revashahkay’ 


‘was |. ên gaged, on. pelar l 


' 
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and Jairam , went to him, „He does not 
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present does not igo to: show that theré was 
any joint. engagement. ‘At the same time 
L recognise’ that. :ASeSoDn as’ & point was 
made Dye Javerbai:tbat'heavas improperly 
disclosing, matters of: a. confidential and 
priyate:inature,.contrary .to the: provisions 
obs, :126,,,the: Attorney. wrote. on May 21, 
1923, ito Messra. ‘Ferreira and Vallabhdas 
thatthe. acted «also. for - the minor until he 
sent, to; Messrs. - Payne & Co: on being 
adviged iso. to,do.. by: the -Counsel consulted 
“bys him, and he has:.adhered to that. posi- 
tion sia; his reply’. affidavits. On these 


whole itis, fai i ‘clear’ that, though, he: has. materials T: cannot say: that I am quite 


mentioned "hat t Bereebin kay. and, Jaitam 
attended: his 9 ‘Offic e and: gave. instructions t to 
him and! tadhsalteal E im. i n connection, with 
this adoption ori "behalf St J averbai lig, does 
not: ‘mention the” na name. of Manubhai-: any; 
where in his evidence, ,.No dob when.the 


biden pr goreding sere initigter he: rotated 
ut in vey 
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That’ letter rather’ sig vests. that- "lus 
engagement was, on behalf of. J averhal. 
Thé fact that: Révdsliankar and J ajra am were 


15 whether 


i 
t n à ^ ‘ 
90113; d duse. ‘do. not 


satisfied: that the engagement-was on behalf 
ofi bpthithough Lani willing to deal with 
the ai footing: T 


"EDS: other: question, òf fact) about which 
there has been” ar gument, before us, is whe- 
ther’ the" "documents Were in fact handed 
over by ‘the. Attorney to Manubliai or not. 
On Iti iis point ‘also. unfortunately the con- 
tempóraneous | . documents, which ' would 
throw any Tight of the question, aré not 
for théóming Theré is no ‘diaty, and’ no 

copy. of thé ‘bill of costs can be found. In 
he | ‘cours 36 of the ar guinent it is shown that 
the’ ámbunt" of the "bil. of costs was. paid 
by Javerbai iin. May 1920; and it is said on 
an Ut of. the! ‘Attorney. that about this time 
the dicdiments, were handed’ over to the 
gata of the adopted’ son, Unfortun- 
ag re is- nó record of it,and there is 
a s in the affidavits as to when 
thé docüinéitis" were ,givén.over. We are 


"asked! io" ‘presume that they must have 


been. given, about the time when the money 


if 


Was: paid. Dp 


P 


Papena e! i ; 


. As against these conside elone. there. are 
the. ‘statements in, the affidavits of the At- 
torney, ang. ‘Manubhai;and.Jairam that.the 
doejunents. were SO; handed - over to Manu- 

bhai... - Flere; „again, though the conflicting 
considerations. do. not, leave the matter in a 
satisfactory. and. assuring condition, I am 
prepared. to accept the position that the At- 
torney gave the documents for some time we 
do.not know, when and how long, to Manu- 
bhai.. , But the, fact remains that they were 
pro ‘duced . by him at the time when he gave 
his evidence, Though much ,stress was 
laid: upon the circumstances that the docu- 
ments were ‘parted withand, therefore, could 
not, be ‘privileged, I do not think that i in 
the, result it matters whether the doeu- 
ments were thus handed over in fact by the 
Atvorney to Manubhai or not, 
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:: Ishal now deal with the question of 
Attorney's conduct on the facts as ‘they 
appear.. It is an undoubted fact that he 
was: engaged on hehalf of Javerbai. It is 
not:elear as to whether he was engaged on 
.. behalf of the boy to be adopted at the time. 
But assuming, that there was Joint engage- 
ment on behalt of both, it was not open to 
.him to disclose facts relating tothese docu- 

ments in the Zanzibar suit. That was a 
suit brought by a third party against the 
firm of Damodar Jairam and the adopted 


boy. Javerbai was not a party to that suit: 


and he was clearly giving evidence" in. a 
proceeding between a, third party dud ‘ ore 
' of his clients, taking his case on thi$- ‘point 
at its highest. In such à case, under s. 126 
of the Indian Evidence Act, he cannot 
‘disclose any communication made to him 
in the course and for the purpose of his 
employment by or on behalf of his clients 
or to state the contents or conditions of the 
, documents with which he has become 
acquainted in the course of his professional 
employment without the consent of both 
these clients. It may be, and it is un- 
doubtedly the case, as pointed out in 
Memon Hajee Haroon Mahomed v. Molvi 
Abdul Karim (2), that as between the two 
"parties who engage the Solicitor there can 
be no secrecy or privilege. Butit is also 
clear from that. case that as between a 
third party and any one of'the two parties 
“who engaged him his lips are sealed with 
respect io “communications made to him in 
the course and for the purpose of his em- 
ployment as a Solicitor. In the course of a 
clear and forceful argument Mr. Desai has 


attempted to show that if once it is conceded . 


‘that as between the adopted boy and Javer- 
bai there can be no secrecy with reference 
. to.these communications, the Attorney was 
‘entitled to disclose them in the Zanzibar 
guit according to the ratio decidendi in 
Memon Hajee Haroon Mahomed v. Molvi 
Abdul Karim (2). It seems to.me that the 
concluding observations of Westropp; C. J., 
are distinctly against his contention. i 
. On principle the position appears to me 
' to: be fairly clear. lf the engagement was 
on behalf of Javerbai alone it is clear that 
he could not disclose these matteis to any 
- other person without her consent. Similarly 
if the engagement was on behalf of both, 
whatever the positién of the Attorney may 
be with reference to these communications 


(2) 3 B. 91; 3 Ind. Jur. 516; 2 Ind. Dec. (x, s.) 
60. | e . T 


In ve AN ATTORNEY, T 


[84 T, 0, 1924] 


as hetween the two persons, he could not 
disclose these communieatiords to any one 
beyond those persons without the consent. 
of both, In Doe d. Strode v. Seaton (3), 
it has been pointed out by Taunton, J., that 
in that case Palmer, who held the draft, 
was the joint agent of both vendor and 
vendee with.respect to it. He could not 
produce it without the consent of both. In 
the same case Patteson, J., observes as 
follows (page 180) :—"Now, if an Attorney 
‘keeps a draft, he must keep it according 
to the nature of his original employment, 
and subject to the rights. of both the ` 
parties (iftwo) by whom he was employed. 
One or the other of them has arightto say 
that he shall not produce it." 

That seems to me to bé the view taken 
by Sir Michael: Westropp, C. J., in the case 
to which T have referred. On the basis of 
the joint engagement, as to which, I repeat, 
I am not satisfied beyond reasonable doubt; 
the position of the Attorney in ' making 
these disclosures cannot be justified. 

lt is further argued that even if there 
was no joint en gagement on behalf of both 
parties, at least . Jairam, who was the grand- 
uncle of the adopted boy, was pr esent, and 
he is not shown to be the agent-of J averbai. 
It is urged on the strength of the observa- 
tions in the same case to which I have 


‘referred, that there can be no privilege or 
secrecy as Jairam would himself be a tom- 


petent witness to depose to these com- 
munications, [` may.say at once that. 
Jairam's presence has been deposed to by 
the Attorney from the beginning, and I do 
not feel any doubt that both” Revashankar 
and Jairam went to the Attorney on October 
1, But Jairam, as I have pointed out, used 
to attend with Gordhandas in connection 
with the mortgage transaction, and appar- 
ently in October 1919 when Jairam went 
with Revashankar, it is not at all clear that 
he went on behalf of the adopted boy. It 
cannot be assumed, and I see nothing in 
the circumstanees of the case to justify 
the contention, that he went to the Attorney 
not as the agent or friend of Javerbai, 
but on behalf of the adopted boy as dis- 
tinguished from Javerbai. It seems to me 
that both he and Revashankar went to the . 
Attorney really on behalf of Javerbai, and 
Jalram's presence in this matter with- 
reference to the communications was not: 


(3) (1834) 2 A, & E. 171; AN, & M. 81; 4 L. J.K. 
B; 13; 111 E. R. 66; 4l R. R. 412. 
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the presence of & strangeror that of the 
other party, but the presence of à friend and 
practically of the agent of J averbai. When 
the real nature of J airam's relation with 
Javerbai in connection with this matter 
is realised, it is not difficult to hold that 
that cannot affect the obligation of the 
Attorney not to disclose the communications 
made to him in the course and for the pur- 
pose of hisemployment. .Mr. Desai has very 
strongly relied upon the observations in 
Memon Hajee Haroon Mahomed's case (2), 
and he has contended that as in that case the 
other side was present and the communi- 
cation ceased to be secret or privileged for 
the purposes of s. 126, similarly here Jai- 
ram's presence ‘puts an end to the obli- 
gation : to keep any secrecy about the 
communications. I am unable to accept 
this contention. The observations of the 
learned Chief Justice: there refer to the 
presence of the opposite par ty as such, and 
the presence ofa friend on the same side 
cannot possibly be treated as relieving an 
, Attorney from the obligation to keep undis- 
closed communieatious which were made to 
him in the course and' for the purpose of 
his employment, nor was he at liberty to 
disclose the contents or the conditions of the 
documents. 

It has been urged that the evidence given 
by the Attorney is purely formal, and if the 
documents are otherwise available to the 
addpted boy, there can be no contravention 
ofs.l26in giving the evidence which the 
Attorney hag given. Iam unable to accept 
this contentión. The section prohibits any 
statement being made ivith regard to the 
contents or conditions of the “documents, 
and taking the statements made by the At- 
torney as a whole, itis not reasonably pos- 
sible to hold that his evidence is purely 
formal. His statements about the condition 
ofthe documents—and Iam here referring 
only to the documents other than the final 
agreement and the deed of adoption—and 
his statement containing communications 
made during the course and for the purpose 


of his employment, must be treated as being’ 


of a confidential aud private nature. 

Itis necessary to refer to two points 
which have been made by the Attorney 
in his affidavit dated July 26, 1924. The 
Aitorney seems to be under the impres- 
sion that s. 126 of the Indian Evidence 


Act prohibits disclosure of any advice given . 


by the professional adviser in the course 
and for the purpose of his employment, 


d 


'somewere in 1922 
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and does not apply to the disclosure by 
an Attorney ofadvice given by another per- 
son such as a Batrister, Attorney, etc. It is 
not possible to accept this view, and the 
learned Counsel for the Attorney has not 
attempted to justify it. At another place 
in the affidavit, he suggests that as there was 
no litigation then pending or in contempla- 
tion, there can be no privilge with regard 
to these communications. The Explana- 
tion to s. 126 clearly provides that the ob- 
ligation continues after the employment 
has ceased. So whether the employment 
ceased on October 13, 1919, or later on 
on behalf of Javerbai, 
the obligation under s. 126 not to diselose 
communieations within the scope of s, 126 
continued. "The section itself contains no 
such limitation as is suggested by him, 
and itis enough to refer to the observations 
of Lord Selborne in Minet v. Morgam (4) 
which clearly show that the obligation to 
keep undisclosed matters which ought not 
to be disclosed, has nothing to do with the 
question whether at the time when the 
communications were made, there was any 
pending litigation or any prospect of it. 

I refer to these points made in the 
affidavit of the Attorney as indicating that 
his general outlook with reference to his 
obligations under s. 126 appears to me to 
be wrong. I am willing to assume in favour 
of the Attorney that when he gave the 
evidence, he did not fully realise the scope 
of the prohibition under s. 126, but I cannot 
appreciate or understand his attitude in 
maintaining on such grounds as I have al- 
ready indicated, that "he was justified in 
doing what he did, 

I am satisfied on a consideration of all the 
arguments and the materials placed before 
us that the Attorney ‘has disclosed matters 
in the Zanzibar suit contrary to the pro- 
visions of s. 126. The Attorney was fully 

aware of the conflict- of interest between 
Javerbai and the adopted boy in 1923, 
When he gave evidence in the Zanzibar 
suit he had good reason to advert with due 
care and attention to the question of his 
obligation to Javerbai unders. 126. There 
is nothing i in his affidavits to show whether 
he made any real effort to enlighten him- 
self and whether after proper attention to the 
point he came honestly, though mistaken- 
lv, to the conclusion that he could act as 


‘he dic. - The affidavits disclose more a de- 


(4) (1873) 8 Ch. 361; 42 L. J. Ch. 627; 38 L. T, 


: 913; 21 W. R. 467, 
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g the’ ‘claimant himself, ; Where he, ¢laims thro agh, 
hi mother” he ‘must . Be ithing 5, deg "665 from . the’ 
couiinion ancestor counting thé old ilaté hitisel, [abid]! 
"Tuetters Patent ‘Appeal ag ainst the fudg-! ' 
ment of Mr. Justice Stuart, l dated the: lees 
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-iMr.- A Sanyal, for. the: Nppellants.^i! E 
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pedigree “is given. in thé Judgment. of the 
learned ‘Subordinate’ Judge, ' hearing”, án. 
appeal; Who dismissed the’ suit ón the ground 
that the" plaintiffs; on. ‘their’ own show DR 
Were no heirs to ihe last Anale-holder" of, the. 
propefry. "The pedigree, it Inu st be pnd ler- 
stood, was: ioi ‘found’ by. thé leamed $ Sihr 
ordinate Judge. RS correct, ‘for, he didn 

Apply his mind to: this’. question. of, ac 
T) ge judgment’ ofthe: Bübodibate Jude i 
Wab "earl “by, ad learned. .düdge;o of | th 
Court,’ and hence th ds setters, Patent TA Bene 
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n Miniiond f Kant pais eee bof CV 
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sft. Rama, c: iio tin Shes Prágad;th 
plaintiff, . ` plaintiff. nh 
The learned ‘Subordinate Judge dismissed 
the suit, relying ,on certain, dicta Lot sthis 
Court in the. case, of Shab. Sahai V. Saraswati, 
"here can, be; no, dont; that, «the: 
RENE decision, of... the; . CASE}. Was. rcarredt; 
ánd,, nobody: impeaches the ; correctness :of 
the, decision. "m But; their:kiordships. at pages} 
384-5*. express, themselves. as ., follows? T 
el Therefore, for the bandhu relationship;, to, 
éxist,, “it is, essential, that. the person; .elaim- 
ing to. be, the. bandhu, and , the, last. owner, 
must have, been. sapindas of. each, other: “The. 
rule; of. sapinda, relationship. hagjbeen laid: 
down. | in the Mitakshara : and it. extends, to f; 
degrees; on, the. father’ 8. .side.. including, 
the last owner. “Taking the ; ‘pedi grees Pubs 
forward. by. the plaintiff, which, will ; bel 
found, at. page: 9. of the, paper-book, it ris; 
clear, that Bulaki was: one degree; beyond, 
‘the 7th. degree. counting from the last owner, 
, Khairati Rai. , We. are asked to-count: the «’ 
7, degrees from, the. great, grandfather;of - 
Kh airati who was the common. ancestor, andi 
if ds *said., that: computing from . the. ; Com 
mon. ancestor, ‘Khairati is within ; 4 ithe ith: 
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"The pov ed 4 ag ad oped 
‘to the . . plaintif S; 
through, Mandhat and, found thatihey:were 
within 7; degrees. of | the. propositus. ke. 
added. that, as the. plaintiffs claimed.through: 
their mothe? and, as ib was ,necessary., that 
they also: should be 'sapindas of. Basi.. the, 
latter;must be; within.5. degrees, from. them- 
selyes, in’ order, that: Basi might be. «heir. 
sapinda. . Thus counting from plaintiff toi 
Basi through Mandhat. he found: that,, Basi. 
was "beyond the 5th degree, ‘Thus, he “said, 
there was . no “mutuality of ‘sapindashep 
between "tlie claimants and Basi “and: he 
held thatthe’ plaintiffs were out of oitrt!- 
^ * We have: read the’ Yeférenóés madé"i 
judgment to Sàrvádhikafi's'book,. both: the 
old aña” thé new Edition’; Wet have" also 
been! referred to^ thé - Prvy Council ¢ case of 
Ram-Chandrd M aytand: Wdikar V^ Vinayak 
Venkatesh Ki thek" (2) and to à later gase 
dédided bythe! same” tribünal, “Damêl y, Adit 
Narain Singh. Mahabir Prasad Tei { 3); 
Allthé*thréé- "duthorities ' agree in^ 'Jayihg 
down 'that‘the counting should ‘be! Hot’ frohi 
the’ propositus but from the coimón? ances 
for! "Where: a party” claims ‘through his: 
father “he! must; ‘be’: ‘within 7^ desreés ‘from’ 
the i common ànocéstor, "éóütiting the clátinanit; 
Himself! Where. a^ oparty. 'eláiis: ‘throwsh! 
his mother; ‘he mist!’ be Within'5" degrees: 
from! the eónimon*' ancestor, ' counting * the’ 
claimant: ‘himself: | The Glaiiatits' in ‘this: 
dase claim through: their ‘mothers, and, "there: 
fore,’ they should show’ that? they’ ‘are within 
5 : degrees of the" comrtion ‘ancestor and this’ 
thé$" Have shown." Taking” the ‘propositus; ! 
he i$ Connected: with: "the common ‘ancestor * 
through his father and hé should'be' "Within n' 
F ‘degrets: of thé'commion 3hcestorMandhat" 


and such is the! case here: "T£ is clear, fhóré": | 


fore, that the: plaintiffs: ought tQ succeed. 
Before’ leaving the'subject we tay’ 'point 
out that. in? the" 2nd ‘Edition of S&tvadhi- | 
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20:6. L: Ji573:42 Q^ 384. HET AC 290 (p! Q2: 
(3) 60 Ind:. Cas, rae 39 A.L.:J:2208;40: M id. 2705 : 
(1921) M Wer 15 d; zm L: Ta 33 O.L; J::263;i 
M'L TO Ed Bom. L. R. 692; 95 C. 
W.N. 8D. AE. 35 BLA, 86(P.0), : 
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kari's book, on. Hindu: Law of Inheritance 
the case. in Indian Law Report 37 Allaha- 

bad (SHAD Sahai: v. ‘Saraswati (1)] has 
been.’ ‘adversely ‘criticised’ by the learned 
Editor. «(Vade foot-note of pager499). As we 
have, already! stated the criticism is really 


Bc what i is práctically an obiter dictum 


rf sade 


andmot against actual ‘decision ofthe case 
which was perfectly correct. In the case of 


Slb Sahat-v. Saraswati (1), the claimant 


Bulaki was. claiming’ through his mother 
and he. could not’ succeed since he did not 
prove ‘that’ ‘he was within 5 degrees from 
thé "common ` ancestor, being. in the 6th 
dé&rée onn os 
The result is that we set. ids the decree 
of this Còurt andthe detree of the learned 
roe J udge and remand the appeal 
X the Subordinate ‘Judge for-being dis- 
kin of accor ding to. law. "The costs here 
and hitherto’ will abide the result. 
pe ‘further | ‘test Has ‘to ‘be ‘applied, which 
test, is higanti to’ 'décrédse the number of the 
pe eople’ who” put for. ‘the ‘test would be 
entitled ^o ‘inherit. ' This is laid down at 
pages; 59140594, of'Dr. Sarvadhikari's book 
(2nd | ‘Editian) , Which 'has' always been 


‘accepted ; as very. reliable -on thé point, 


This, test was. applied i in the case of Sheo 
Nandan." Y. Mina (4y by Gokul Prasad 
and Ryves, d Je Applying this test, we find 
that, "the. plaintiffs" maternal grandfather 
was Bhoti, wlio was a 'sapinda, and the 
common’ ancestor ‘was Bhori's father, also 
a sapinga of thé plaintiffs. Mandhat, the 
common. andéstor being directly in the 
father’ $:lme ‘of | the | propositus, was his 
sapinda. 4 


n EN x. 
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| Appeal remanded. 
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tro ‘PATNA HIGH COURT. 
(t “LETTERS PATENT ‘APPEAL, No. 90-or 1923. 
uon: à Bo April 10, 1924, | 
| Present: Bir Dawson Miller, KT., 
Chief Justice, and Justice Sir B. K. 
Eo i A Mullick, KT. 
W: H. MEYRICK AND OTHERS—PLAINTIFFS 
^^ 2, tye —ÀAÁPPELLANTS 
600, versus] 
je DIPA: PANDEY. AND OTHERS— 
jieti rn KDERENDANTS;—RESPONDENTS: 


Bengali Tenancy . Act (XIIL, of: 1885), s. 99— 
Segongte. holdings at definite. 7 rentals, consolidation. 0f 


* 
*, 5 rf P 


v 
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“= Rent, enhancement of— Claim for rent, nature of 


., Tenant, whether can take objection. 


The consolidation of. two sepdrate holdings at 
specific and definite rentals does not create’ a new 
holding having no reference to the previous rentals, 
so as not to arnet E a (s s 29, Bengal 
- Tenancy Act.[p. 362, col, 2; p. , col. 1. 

Raj Anak Bk Ah v. Faizuddi Tarafdar, 30 Ind. 
Cas. 283; 22 C. L. J. 81, distinguished. oe 

A claim for rent is a recurring claim and it is 
open to the tenant at any time to take an objection 


on the ground that the claim contravenes the pro- . 


visions of the law.[p. 363, col. L] | , 

' Letters Patent Appeal against the judg- 
` ment of Mr. Justice Foster, dated the 2nd 
July 1923, and published as 75 Ind. Cas. 22. 


'' Messrs. L. N. Singh and B. Saran, R. B., | 


for the Appellants. 
^ Mr. M. Hasan Jan, for the Respondents. 
< JUDGMENT.2 | 
Mullick, J.— This appeal arises out of 
a. suit for rent in respect of the years 1324 


to the 10-annas kist of 1327 F. S. in the res- 


pect of a holding measuring 3 bighas 3 
cottahs. The facts found are that in 1308 the 
defendants took settlement from the plaint- 
iffs or their predecessors of a parcel of 16 
cottahs at a rent of Rs.4 per annum.-In 1809 
they took settlement of another.parcel of 2 
bighas 7 cottahs ata vent of Rs. 11-12-0 for a 
term of seven years from 1309 to 1315. In 1316 
the defendants took a settlement. not only of 
the 2 bighas 7 cottahs the lease in respect of 


which had expired in 1315 but also of the- 


parcel of 16 cottahs the lease in respect of 
"which had expired in 1310. The rent for 


this total area of 3 bighas 3 cottahs was 90: 


maunds 19 seers of grain per year. “On the 
expiry of this lease the defendants again in 
1323 contracted to pay rent for the 3 bighas 
3'cottahs at 21 maunds 104 seers of grain for 
the period 1323 to 1331 F. S. The present 
. guit was instituted on the 22nd December 
“1919 for the rént of the period between. 1324 
to 1326 and for a portion of the year 1327 as 
above stated. ; 

The defence in the Trial Court was that 
the defendants were occupancy Taiyats in 
respect of both parcels, namely, the 16 
` cotiahs parcel and the 2 bighas 7 cottahs 
parcel and that the consolidated rental of 
' 90 maunds 19 seers which they have agreed 
to pay by the kabuliyat of 1316 violated 
the provisions of s. 29 of the Bengal 
Tenancy Act which requires that the money 
rent of an occupancy raiyat shall not be 
enhanced by more than 2-annas in the 
rupee. It is stated in the kabuliyat that 
the money value of the grain was estimated 
at Rs. 61 and it was admitted that if the 
provisions of s, 29 applied to the case, then 
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. enhancement in respect of a holding. 


; d 
{84 T. C 1924) 


there had been an enhancement contrary 


to law. . s 
The Munsif found that the defendants 
were occupancy raiyats in respect of both 
parcels and that by consolidating the two 
parcels into one and by taking a kabuliyat 
for the total. area of 3 bighas 3 cottahs the 


plaintiffs could not be allowed to take 


themselves out of the restrictions pro- 
vided by s. 29. He accordingly decreed the ` 
suit for the admitted jama that is to say . 


for a total rental of Rs. 15-12-0 per annum. 


' The Subordinate Judge in appeal con- 
firmed this decree. i 

` There was then an appeal to this Court 
which was heard by Mr. Justice Foster and 
he also has taken the same view as the 
Subordinate Judge and found that s. 29 of 
the Bengal Tenancy Act is a bar. 


The first point urged in this Letters 
Patent Appeal is that there has not, in fact, 
been any enhancement in respect of a ` 
holding. Itis urged that, by the consoli- 
dation of 1316, the two separate parcels of 
16 cottahs and 2 bighas7 c.ttahs lost their 
identity, and that there was in this agit? 

e 
plaintiffs rely upon & judgment of the 
Calcutta High Court in Raj Kumar Sarkar 
v. Faizuddi Tarfdar (1). In that case some : 
additional land was added to a holding 
and the whole was assessed at. enhanced 
rental. The new kabuliyat specified the 
rental assessed upon the old land as well 
as the rental assessed upon the new 
land and it was urged that a new holding 
had been créated and that there was no 
enhancement of rent in respect of an cld 
holding which could attract the: operation 
of s. 20 of the Bengal Tenancy Act. The. 
learned Judges of the Calcutta High Court 
held that the question must be answered 
with reference to the circumstances of each 
individual case and the matter was one of 
the substance and not of form. The Court 
must determine whether a, new holding has 
been created though it..may include the 
land of,the original holding ‘or whether 
the parties had recourse to a colourable . 
device to evade the provisions ofs. 29, In 
this case it is quite clear that the defend- 
ants held two separate holdings at specific 
and,definite rentals which were consoli- 
dated into one holding at an enhanced rental. 
very much beyond what is permissible. 
under s, 29. I cannot see-that any case is 


(1) 30 Ind. Cas. 283; 22 C. L, J. 81. 


1 LI 
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made out.which would permit us to hold 
that there*was some unassessed land added 
to the 2 bighas 7 cottahs and that a new 
holding was created which had no reference 
to the rentals of the lands held under the 
previous contracts. T s 


It has been urged that the.16 cotta parcel. 


was not in the possession of the defendants at 
the time ofthe lease of 1316 and that between 


1311 and 1315 the landlords were in posses- 
It is suggested that the defend- ' 


sion of it. 
ants had no vecupancy right in this parcel 
and that it was khas land upon which no 
rent had been assessed and which was added 
to the 2 bighas 7 cottahs in -which the de- 
fendants had an occupancy right at the time 
of the lease of 1316. If that were so there 
might be some justification for urging that 
a new holding was formed and that the 
rental of Rs. 6l'assessed upon the area of 
3 bighas 3 cottahs was not an enhancement 
of the rent of any original holding in the 
possession of the defendants. But the fact 
seems to be and it-has been found by the 


learned Subordinate Judge that the defend- 


ants|were settled raiyats of the village and 
that at each such successive lease they at 
once acquired occupancy rights inthe parcels 
covered by the lease. Therefore, in 1308 
they became occupancy vaiyats of the 16 
cottah plot and in 1309 they became’ oecu- 
paney vraiyats.of the 2 bighas 7 cottahs plot. 
A rental of Rs. 61 is clearly an enhancement 
of more than 2-annas in rupee on the consoli- 
dated rental 'of these two holdings. The 
cóntention, therefore, that the plaintiffs are 
debarred from elaiming more than 2-annas 
in the rupee must be accepted. 


Then itis urged -that the defendants by 
acquiescing in the payment of rent at the 
rate of 20 maunds 19 seers per ‘year for the 
years 1316 to 1322 have precluded them- 
selves from raising any objection under 
s. 29 of the Act. There is no justification 
for this contention. A claim for rent is a 
recurring claim and 4t is open to the 
tenant at any time to take an objection on 
the ground that the claim contravenes the 
provisions of the law. 

It is also suggested though somewhat 
faintly that although the tenant may not 
surrender. his occupancy right. he may agree 
‘with his landlord that he will not object 
to pay a rent which is contrary to the pro- 
visions of the law. Fór this proposition 
also there is no foundation. 

The result is that the judgments of th: 
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Courts below must be affirmed and the 
appeal dismissed with costs. 

Miller», C. J.—1 agree, 

K. 8. D, Appgal dismissed. 

N. H. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No, 2 or 1924: Suiv No. 1945 

or 1923. 
July 11, 1924. 
Present :—Sir Lallubhai Shah, KT., 
Acting Chief Justice, and 
| Mr. Justice Fawcett. 
F, A. C. REBELLO AND OTHERS— 
; . PLAINTIFFS—À PPELLANTS 
versus 
CO-OPERATIVE NAVIGATION & 
TRADING Co., LTD., AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Company —Share-holders! meeting held under Court's 
orders—Chairman, discretion of—iMinutes book, evi- 
dentiary value of—Right to inspect ballot papers. 

Where an amendment which a party has a right 
to move at a meeting of the share-holders ofa Com- 
pany has been rightly and properly dealt with by 
the Chairman, the validity of the resolution as 
passed, remains unaffected. [p. 365, col. 2; p. 366, col. 1.] 

Henderson v. The Bank of Australasia, (1890) 45 
Ch. D. 330; 59 L. J. Ch. 794; 2 Meg. 301, referred to. 

The minutes recorded in the books of a Company 
are prima facie evidence of the proceedings at 
general meetings and the burden of proving that the 
result of a certain poll was different from that 
recorded in the minutes book is on those who allege it. 
[p. 366, cols. 1 & 2.] 

In re Indian Zoedone Company, 
70 at p. 77; 53 L. J. Ch. 468; 50 
R. 481, followed. 

When the Articles of Association of a Company 
give the share-holders the right toinspect the papers 
relating to the voting at a meeting, the Court should 
‘ordinarily give them an opportunity of doing so. 
Such an opportunity need not, however, be given 

"when it appears .that the inspection would not 
yield any useful result. [p. 366, col. 2; p. 367, col. 1.] 

Where a meeting of the share-holders of & Com- 
pany is held under the orders of the Court, the 
Chairman is bound to carry out the instructions 
given by the Coyrt and has a discretion of his own 
for matters lying outside the scope of such instruc- 
tions. [p. 366, col. 1.] 

Per Faweett, 7.—Inspection of ballot papers cannot 
b» obtained without an express order of the Court; 
strong grounds for making sueh an application must 
be shown, and the Judge must be satisfied that ihe 
application for it is made bona fide. |p. 369, col. 1.] 


Mr. Coltman (with him Mr. Rangnekar), 
for Appellants Nos.'l to 5. 

Sir Chimanlal Setalvad, (with him Mr. 
B; J. Desai), for Respondents Nos. 1 to 8. 

Mr, Kania, for Respondent No. 9, 


884) 26 Ch. D. 


(1 
L. T. 547; 32 W, 
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nat fie ab ea te 


Wed l " JUDGMENT, , a inna 
T ‘shah, AG tg. C. J. This: appeal, arises ; 
of a suit, which has been filed in .Conséquerice. 
. of, the. unfortunate” différéncés" that have 
afisén among the members of thé Indian 
Co- -operative Navigation' & Trading Co. 
Ltd. It appears “that up to February 1923: 
the plaintifis and the defendants Nos. 2 ` 
and 9 were Directors of this Company. By. . 


EE 


a special, resolution. of May 220; 1923, the. 


wal ‘we 


Ak M: 


Company 
N68. 3 d. 8,às hew Directors; and to remove 
the plaintifis’ froin’ their, office as Directors, 
Before el resolution - ME. i the 


Wo Fa 


beg thé” anb ‘resolution’: WAS ET and 
invalid., ang. ‘that defendants Nos.’ 3 to 8 
`. were nòt.. “properly: appointed. . Apparently 


wf ~ 


résolyéed td ‘put, rin, “defendants: 
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-the result of the said, meeting; and. this 
“Suit. and, "wo “other | Shits, With 
“Are | “hot, ‘coneeinéd 4 in this appeal: WETE | to 
niea DRE down for" 
a after, the Oetober, vacations. t Wag: “further 
“Hovided that’ the’ resolution. for, the elec- 
tion of six Directors from" hoth groüps | Or 
i for-purposing any! (other: person“ “qualified 
‘tobe a! Directori i lietrofany n&me'iteither 
egroup:ibe.iiput: béfore the! said: :meeting, 
-with'Hüiberty.to:. fmove iamen diments: on. the 
-Baid^resolution. It: wasi provided: that: de- 
1fendanis: Nos.:9i-and::9: wete:tnotito:Be 
cremoved: from the? ‘directorship’ ofthe said 
iCompany: and -that:six-more Directors were 
-40 beladded: to these: “two. + It appéars: ithat 
ssome> further ' attention: vas ‘paid? !to the 
details" connected: With. iuc meeting" asa 
‘result. of,which .there:ivas: a-further consent 


E was no dispute about. defendants «order on Amgüst:-29, 1923, whereby it2avas 


Nos. 2 and-9 continuing. as Directors; v [This ` 
resol: ution’. Was subsequently, confirmed and 
the défendar ts, filed. their. ‘written ‘state- 
ment, int. Which, they - pleaded. that the.reso- 
“Jution: was valid, and madea counter- ‘claim, 
on “that. basis. - Phereattér the part tiés-came 
“ko an “agieèment” ‘that. ‘they, should’ "accept 
“the. result óf a fresh mecting.to be. convened 

a 'aceording: tothe consent- terms: sundét the 
i direction: of thë” Court, d'Or August 14, 
"19937 with tlie ji onient: of all; “thé. Parties, a 
zcónseht, order was made, ihe. terms. of which 
care: ‘important...’ , The effect. of. that: consent 
‘order ‘was “that a nieeting: of- the ‘sharé- 
“holders: of the first! ‘deferidant’ Company; the 
‘Indian Co-operative Navigation & Trading 
Co; td..2was.to. be: called. on: ‘September 
.30;.1923,^undér the Chairmanship* ‘of My. 
O B. Mitchell, the. Administrátór-General 
“of "Bombay; “to, leet, Six, Directors, : „Provi- 
'isión. was made: for the. appointment-iof a 
“Receiver “who twas ‘to: workin | ‘Consultation 
‘With, and’ with the” advice: Of the“ first and: 
“fourth : “plaintiffs - OTL the), plaintifie... behalf 
. and the eighth. and : chirdy: accents Hon, 
behalf: -Of- D SR RAE ac 


tarpu 


Wt 


libexty ; to caliyasé i" the purpose, of the 


said. meet g. p: Ohaitman® was tO: report 


pan ys wêre af 


. the 


‘pr ovided'that no confirmatóry ré&olution: be ' 


required: to- make the ‘resolution: passed: at 
the said: méeting: valid and binding:iThe. 
‘terms ‘of -fhe motite’ convening the: meeting 
‘were. ‘settled: anda meeting: wasto be:held 
- at: the partictilax:: place’ and. ‘time Ifixed-ih 
ithe sordér; e; in a^ shümiünü to:be'erected 
iat the Esplanade: "Maidanin Bombay! sit 
: was: also: i provided “that the first: resolution 


‘mentioned: in. thé noticé cónvening the 


‘meeting:.was,.to be putifirst; and, if rt; was 
-passed, the fother désólutions: were not*to 
-be putat the meeting. 


- the consent: of alli the parties concerned;:a 
meeting : was-:held : on-Sépteniber-30; -ànd 
the: Chairman | iade a report to ‘the Court, 
which: is.:Ex: 4^ inv the ‘case, stating. . ‘the 
result’ of the! meeting" and: also the'various 
.details.:conneeted | ith: the, conduct, ofthe 
meeting. . 
‘also, put. in, which ; ^Sliowed., „the, different: 
résolutions, and. the amendments; proposed 
and the. result | or the ‘voting... phe. other 
papers; ‘connected ` “with: ‘this. “meeting were 
submibfed-,hy,bhe; Chairman. to, the, Court. 
"hereafter. app&rengly,. thes plàintiffs. raised 
certain- obje ections, as. to. the ‘validity. of. the 


. resolutions passe d. at this meeting ; ; and 


the notice of motion for, inspection | and dis- 
covery, of the. papers | “connected. with ‘this 
meetin. g was ad journed. to the hearing. Of 
the. suit... “The ‘suit came on, ‘for hearing on 
Novémber. 1 19, when. ‘the first thing that 
was. heard . was the said, notice, of, motion, 
After hearing, ihe: „parties: Qn that. notice 
the ‘hearing’ was adjourned. The. case was 


ins 
staken, upon "December ;3;: (on, wh hich 


which, | we.. ps 


garing, On, “the, first; day , 


wa 


iin consequence -- 
jot. these orders“ of the’ Court! ‘passed: with ' 


The minutes of, the meeting, were: 


tur 


(ert ced 


date t thie learned JüdBe delivered : id jüds d 
ment , 6h “the, “notice, "He. discharged | ‘the 
notice W Wi ith” costs,, ant _ proceeded. to- hear’ 
the grin The earned. Judé e. came to 

cohclüsion. ‘that on dhe, ‘evidence no 


DNE L ji rinti cya 
irregularity, Was: ‘established, and "that 


LU Us 
nothing | was 5 


ak A 
Wih mot” ‘Core 
resolutions rting; 
passed at se mesting, Vere, 
passed, q T£, A Ehe coli ptio ONS i E eager ar V 
were n the: result, “would be as he- 

claim k 


td would: dip and, the 
i ud. fiep E ‘the. meeting, Aa were 
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iius 


thé": - meetin S 
ot, jebat a 


* 4914 


Sen e., Of, T 4 
9,1 PS Ana Site: 
766 ag ae, 
pull ttt 


11 410 


^ defendants, Ape eee, 4 
B Diréctors, According] 

arnet ide ge: dismissed” thie iepiaintitie’ E : 
ang nord tdér‘as tó costs, ` Thé. idt 
ifs ‘have j appealed ` Tom. this .décrée, à 
practically “all the, objections, Jan 
the Trial J. dee lave, peen Taled be! ‘ore. Us EN 


WH AA Nu Qi 
the. feii fled "judges en Vedi in notad Hotta: S. 
the “sult On, ecem 13, B8 in e 


accoiint’ ‘of th is Pes bo oa jatti ue "Suit: 
oppi ane wete, “deprived ^ot the, zeal. 
nk ia Mar UE 


C 


9 ESE s 
mur A EE 

covery’ "T 
meet ng 


* 


T- 
m. 
"a 


bo 
ey, would 
n “the * ir "s Detar ay Ex ib 
is" ürged ‘that if the: learned Jude" had. 
allowed the Plaintiffs, inspection of thie dé 
cines ihe. heat ine world “have ‘been, 
dips Anny" adjourned. Under ,thése “cir, 
clims an Hees itis skid’ that they ha’ Ve hot, "Been. 
Owe wea ijen opportunity to establish 
thon ‘case, lam s unable, to. accept; this” 
concn. a appears: “that ‘thie suit. had; 
for, heating g~ fror, time. "t. 
an What the Hoi notice’, Was “adj jotunied' 
chee “OP the” suit. “The suit ` was, 
r hearing, und, there” ds, no! 
n] Vus on ‘December’ 3° p “the: 
eo ‘disallowed, the. applicatioil} 


oe 25 TU for "the inspéctigm - ‘and. 


iT 


discove, PE tlie ‘documents ‘they could håve, 
thi Suen tha P the ey ` would. not "bé IN requiréd, 
to"'go dn NS ‘the: Suite ‘Te’ gd suits am. 
wich? TN ips. IO be, avoided, ap. 
URN ble PE : d Diner. nhad, 


EA YY In (ne 


t Have "peen" 
aud ist b sedo e ent, could’: not "be: r 
“unable tQ say that 


the second | resolution. 
| Ing. The, objection | 


yi ah would: ‘enable, him l 


t `~ 
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Tal t ^n Sy we 


Ws 1d àrned. Judge; Was ‘not right, in dis- 
allowing the ‘application, for adjournment. 
Thé next point: relateg.to the validity of 
assed eat the mcet- 
is that the Chairman 
wrongly. disallowed: the amendments pro- 
posed. à je miéeting.. Three amendments 
were: ‘proposed, at. this. meeting. The first 
amen ndmene,, | Was ‘that ten -persons, . who 


diih 


ore named, i. teehee ‘be élected, Directors. 


to, , 
crit: igs 

‘Or s would els out. ms "E e secound- 
: tË e en. names ; contained tivo 

which: “were "already. rejected as 


€S, A 


Due hou inglided, in, the. ‘first, resolu- 


á ated E aj jority: | “Thi, amendment was 
. rightly, disallowed, "ag. being clearly con- 
trary. ; 0s: -hên terms rof ithe consent” order. 
Thé second ‘amendinent, was, that, the six 
persons. “named, be, “elected, ‘Directors. | The 
Chairman. | ‘refused... „tó: accept this amend- 
ment; as mot, "being in .proper. form, and 
also; ‘on, the: “érotnd., that , it was practically 
 Séking dor. à fresh’ ‘panel: so fár.as: one of 
thé. ‘Six “persons, "who had already been re- 
| jected, was | jeoncérned. It seems to me 
that. "here 2 also, ‘the, objection raised against 
thet uling of the, Chairman. is not.. “right 
because e accor ding, to. the consent order the 
name of; Any. pe person ‘qualified to be Direct- 
di in “lew. of, any pame, in, the second 


Ry could. be, allowed py. way: of 


amendident; but as ‘the; amendment was not 
thi t; foxm, At “wa as. rightly disallowed. 
TS ‘amendment: ig not very important, for 
tlie; ‘proposer. of theámendinent realised that 
it was a notin a, proper, ‘form, and put in 
another atten dient, in. which, four. P 
persona A ed, 11 
tión. SER Was. Reo EON 2 at the. 
meeting. E 2e ., Chairman ‘accepted. this 
aiiéndment, ‘but: thereafter three out of the- 
four’ persons | ditiinated. to the meeting. that 
they declined, fo act 88 Directors of ihe 
Corap pany, . . Under the: éitcumstances tho 
amendine ent, which Was. ‘one, integral. amend- 
ment’ cdtild of be put to the meeting 
t andthe: amendment:as.:a whole aas. ‘thete- 
fore ruled out. _ If the mover of the amend- : 
ment ‘still wanted: to: ipréss his, amendment 
he could have moved an amendment as 
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regards the remaining one person who 
had not expressed his unwillingness to act. 
But he did not do so, It seems to me 
that the view the Chairman took as re- 
gards the various amendments that were 
proposed is right. I have dealt with this 
point in detail, as the appellants have 
relied upon Henderson v. The~Bank of 
Australasia (1) as indicating that if the 
amendment, which the party has a right to 
move has been wrongly disallowed by the 
Chairman, itwouldinvalidate the resolution. 
In the present case, for the reasons, which 
I have already given, they were properly 
dealt with by the Chairman. 


Then there are various objections as to’ 


the course adopted by the Chairman at 
this meeting. For instance, it is urged 
that the Chairman was not right in closing 
the doors, so as to exclude the share-holders 
present outside the pandal when the poll 
was taken on the first resolution. It is 
pointed out that the Chairman ought to 
have appointed scrutineers and that there 
was no sufficient time left for the Chairman 
to make a proper and searchihg examina- 
tion of the proxies in order to be able to 
know whether those proxies would be 
validly accepted or not. It is also urged 
that the arrangements at the meeting were 
not satisfactory in the sense that some 
people, who were not shareholders, could 
get in and in fact voted at the meeting, 
and that some share-holders were kept 
out and were unable to vote, 

All these are objections with regard to 
which it must be remembered that this 
was ameeting convened under the orders 
of the Court and the Chairman was to act 
in accordance with the orders of the Court 
so faras they were given: and for the rest 
he had adiscretion, which the Chairman 
of such a meeting would have. I may refer 
to the observations of Lord Selborne in 
In re Indian Zoedone Company (2). 

“That the minutes in the-books are to 
be received, not as conclusive, but as 
prima facie evidence of resolutions and 
proceedings at general meetings; and 
also it may be added,, and I think cor- 
rectly, that inasmuch as the Chairman who 
presides at such meetings, and has to re- 
ceive the polland declare its result,' has 
parma facie authority to decide all emer- 


, (D (1890 45 Oh. D. 330; 59 L, J. Oh. 794; 2 Meg. 


(2) (1884) 26 Oh. D. 70 at p. 77; 53 L. J. Ch, 468; 
50 L. T. 547; 32 W. R. 481, 
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gent questions which necessarily require 
decision at the time, his decision of those 
questions will naturally govern, and pro- 
perly govern the entry of the minute in 
the books; and, though in no sense con- 
clusive, it throws the burden of proof 
upon the other side, who may say, con- 
trary to the entry in the minute-book, fol- 
lowing the decision of the Chajrman, that 
the result of thepoll was.different from 
that there recorded." 

These observations were made with re- 
ference to a meeting, which was held on 
behalf of a Comany and it seems to me 
that they apply with greater force toa ' 
meeting like this, where the Chairman is 
acting under the orders of the Court under 
special circumstances such as we have in 
this-case. It seems to me thatthe report 
of the Chairman to the Court and also 
his evidence recorded at the hearing 
should have considerable weight, and there 
is really nothing in the evidence to show 
that anything was done at the meeting, 
which could improperly affect the voting 
and the proper recording of the votes. I 
do not think that these objections could 
properly be allowed. Subject to what I 
have to say with regard tothe application 
for the inspection of the documents, it’ 
seems to me to be enough to say generally 
that under the circumstances in the objec- 
tions relating to the general conduct of 
the meeting, there is no substance. There 
is no evidence of any real value in support 
of these objections. 

The important point in the appeal, 
which has presented some difficulty, is 
the point as to the right of the appellants . 
to inspect the papers relating. to the voting 
at the meeting. It is urged thatin view of 
Articles 71 and 76 of the Articles of Associa- 
tion it was essential to determine ‘whe- 
ther the voters, whose votes were recorded, 
were competent to vote according to the 
provisions of these Articles. The plaintiffs 
urge that unless they are allowed to see 
the proxies and the register of the share- 
holders showing which votes were recorded 
they could. not make out these objections. 
This point has apparently considerable 
force; and, speaking for myself, in spite 
of the weighty considerations referred to 
by ¢he learned Judge in his judgment for 
refusing the application for the inspection 
and discovery, if seems to me that it 
would have been better if this ‘inspection 
had been allowed. All grounds of dis- 
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removed. If the application had been 
granted, no doubt, it would have meant 


delay, and that was a consideration not. 


to be ignored under the circumstances of 
the case. After a careful consideration 
of the record and the arguments which 
have been forcibly put on behalf of the 


appellants, I have come to the conclusion ` 


that really the plaintiffs have laid no 


foundation for the suggestion that the ` 


inspeetion would yield any useful result 
from their point of view. In the first 


place the plaintiffs or those who are work- ` 


ing on their behalf had ample opportunity 
during the month, after the notice and 
before the meeting was held to point out 
to'the Chairman the course which he was 
to adopt, in order that no invalid votes 
may be recorded. There is no suggestion 
that during that .time anything that 
could, bedone by way of securing that 
result was not done by the Chairman. 
Then we have the fact that at the meeting 


no objection of any kind with reference to: 


any voter was made. It appears from the 
record that the Solicitors of the plaintiffs 
. were present and the plaintiffs were not 
without legal assistance. Theabsence of 
any objection on this point at the meeting or 
of any indication that they would have some 
objection.on that score is not in favour of 
the plaintiffs But the most important 
thing against them, which is to be borne in 
mind is, that when the Chairman was 
examined at the hearing, though he was 
eross-examined on certain points, not a 
single question was putto suggest that in 
the examination of the proxies or of the 
register of the share-holders, in respect 
of the votes that, were recorded at the 
meeting, he had’: omitted to do something, 
which he ought to have done, or that he 
had done something, which he ought not 
to have done, in order to be able to decide 


whether a particular proxy or a particular 
vote was in accordance with the provisions. 


. of Articles 71 and 76 of fhe Articles of 
Association. lt is true that an attempt has 
been.made before us particularly with refer- 
ence to one of the voters who held forty- 
two proxies to show that he was not entitled 
to vote. But the evidence on that point 
is far from satisfactory and one case of th&t 


kind does not under the circumstances. 


appear to me to justify the general sugges- 
tion that the result of the inspection might 
materially alter the voting on the first 
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resolution. It is important to remember 
that the result was duly recorded in the 
inu On the first resolution, which 
was really the most important from the 
plaintiffs point of view, 803 votes and 2582 
proxies were recorded in their favour; 
whereas 1410 votes and 2652 proxies weie 
recorded againstthem. The Chairman has 
also given an analysis of the proxies which 
were received by him [Exh. (E) at p. 22 of 
Part III] Except as to one voter, who is 
No. 12 in the list, it is not suggested even 
now, nor was it suggested at the hear- 
ing; that any other voter had voted contrary 
to the requirements of Articles 71 and 76 


‘of the Articles of Association, That analysis 


also shows the proxies, which were dis- 
allowed and which were disputed. The 
disputed proxies are 81 and the proxies 
disallowed are 98 in number. Even if we 
take the number of the disputed proxies in 
favour of the plaintiffs, it is clear that the 
result of the voting is not affected. The 
Chairman has stated in his evidence in 
effect that he took all possible precautions 
to check the proxies, Under these circum- 
stances, though it seems tome that ordi- 
narily the plaintifis would have the right 


. of inspecting these documents with a view 


to establish their objections, I am unable 
to hold that under the circumstances of the 
case there was any error in the order of the 
learned Judge. 

In the result I would dismiss the appeal 
and affirm the decree of the Trial Court, 
except as to costs 

Asregards the costs of the suit incurred 
up to the date of the first consent order, 1. €., 
up to August 14, including the costs of the 
rule nisi, each party should bear his own 
costs. The costs of the consent orders and 


. the costs up to the date of the meeting 


including the costs of the meeting, should 
come out of the assets ofthe Company. The 
costs of the notice of motion and the costs 
of the suit after the date of the meeting 
should be paid by the plaintiffs. The ap- 
pellant to pay the costs of this appeal. On 
account of the consent orders, it has become 


unnecessary to examine the merits of the 


plaintiffs claim as originally made, and 
having regard to all the circumstances it 


_ seems to us to be fair that each party should 


bear his own costs up to the date of the first 
consent order inclusive of the costs of the 


-rule nis2. * À 


As regards the costs of defendant No, 9, 


we order that the plaintiffs should pay his 


P 


+ 


_ assets’ of- the Company." à 
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coats üp tò the daté“when Hé was dischài eed! 
Wk lower Court anid ‘his, costs in ‘appeal: 
The 'Recéiver's/ costs, should’ come out of the: 
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“Fawcett, J.—I 'agrée with the jd 


-mént and: orders ‘proposed’ by' my”, learned: 


brother: I think, the- legal ‘position, “after” 
. rhüst^be borne in mind: ‘Its, Wot élef cade: 
hi at the result ofthe" voting, 'B87 “tecorded- 
in ‘this réport "and ‘appendices, ‘can.’ De! ak 
táckéd"as: freely as if tthe: meeting had‘ not: 
bééni: held under:tlie? Court's orders. andi 
. didé the’ “Ohairinaiiship’s Of an ‘officer a apa 
“pointed: By. “phe « * Court Uspécially Pfor 5 that” 
pürpóse: : Mhe cddé-/is Tikè that ^ of at 'épo rt^. 
ofa Conittissioner fora’. ‘Joéal investigation" 
falling ander: O XXVI, ir ANGGO. pic 
and“althow oh that particular": 'rület does? sot" 
in’ fans’ (Geyer “the: ‘prevent Sease it? 7 does? x 
afford: aset! “guide” ‘as ^ 107 the! Situ ation 
arising The’ &dducing of: "évidence" in P 
gard to obj: éctiónsg to ^a Gótiiiissioner's Si rêsi 
port is" "subject, ito: the» discretion! Of! tHe’ 
Gott; “ds Has beet: irulêd “Dy the: “Privy? 
Oóiincili jn Grish*Ghunder- Lahire'y, Shoshi’ 
Shikliarésiar i Roy! (3); arid? the'Goürt “had 
therefore; iin-iiy opinioni" ' certain! control: 
as‘ tothe kind “and, amount of-evidenté that? . 
` should: be! allowed ?t0" Je: adduced: H5 
regard to:the: obj ectións ‘taken ‘to- thé rebi dt! 
of the? Voting'ás répertéd by Mr Mitchell? 
, Again the case may. be likened?-to thi tiofi 
ah aibitrationi ‘for- “in! effect the” Company - 
' was appointed: to decide: 'bétween + two 
contending , groups of proposed í "Or alleged? 
Directors, “anid: régarded} from: that! point: iof 
view the: takes: similar t6 : one wieren “obs! 
jéctiofis" ‘axe: raised to- the’ validity’: Of aii’ 
award: en various! grounds. “In. such ‘a ease * 
. the -Jqüestions “arising: Are generally déalt^ 
with. onthe affidavits puti in by the respéctive : : 
parties ‘and; ‘if necessary,’ after’ éxariiination: 
ofthe árbitrator.- The: appellants’ in” this™ 
case had, +i in my: “topinion;" - ‘sufficient’ : 
opportunity: tò adduce that’ kind of: evidatice " 
attacking thfireport. of Mr; Mitchell as do 
the. “results of the meeting, ‘and ‘they “have” 
filedvéry lengthy: "àffidavits--in: ‘regard `- To 
tlie matter. Hau! agree with “the view: ‘taken: ~ 
by: the»lleámnedi; Ja udge, when he: says = p 
, think [if rayi safely : ‘assume ‘that: "when So! 
expériénóed:. anid! *ablé: ‘dni officer tas: that 


appointêd by the Court on! this" 'oécisióit" wasi" 
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report ` “regarding” the e pročgedings o nthe: 
face of: which "report. ‘thére’ is noting "os 
show that ‘this meeting «was not “properly? 
cdiiductéd:: the ‘Go rb ‘may’ take” “ito dor. 
gfàrited, "unless" good! reasons are shown" "to 
the: Contrari y; thi: everything “was “done 1 in? 
accordanée ‘with: Taw?" Thé examination of 
Mr. ‘Mitchell’ àlso P think,” ‘corroborates, “thie! 
stdtement: “in “his repof t? as’ to the due’ ‘prey! 
catitidns* that-weré “aken fo event dTieBus 
lafitiesn Vóotingoc8nch AS 'péiboris éntitled" 
to! Vote ‘Hot Peis" able todo so ; or persons; 
nöt‘ l'erítitled to votë “being ^Hbwód to do: 
so: ? "The “objections tht Have heet ti "raised! 
apoge “the Gale ‘of the" Voting € aye ‘Deen, 
üffieietitly" dealt ^ with in th hé" judgment Es 
thi lea kid Clef Tati and T will d “Only 
adda few’: ‘Pemarks "7 ad) nui CM 
' Ir? fegard to ‘the 'oBjéction; that in ORAK i 
niii elot the doors ‘during tHe faking" 
ofthe Sééénd’foll,in: my ‘opinion; hé was" 
cléárly justified ii doing soh having depara” 
to-thët fact, that this $ Was" not& -ofdinary 
riéetiig' ofid Cori pany, B But à ‘meeting “ E 
which? ‘special "preogutions had’ "to pe taken’ 
inyiéW of: tHe rivalry? ‘hetween “the! two" 
_ groups! WA lthougHi an "ordiiary" ‘meeting * 
the" doors may, be kêpé Open; Yet in s 
présént! ‘case, “it was; ili'my opinion; open to 
thé Oháirmán; eu he’ ‘thou ght ‘ip advisable’ io: = 
close thé "doorg" diiring ^tlig't taking ot- “the” 
pól Asi to the! chéckitig ip Mie D proxies’ 
with’ tefeténed tó, Articlés 71 arid 6 OR. the! 
Articles‘ of'Asscciation’’ of‘ the’ Cå ómp&ny, dió" 
sübstant: lal: ‘eround® hag? Deer ‘shown!’ for! 
thinking that? Tal bera kin world really^Bivó^ 
a " difféferiti ésültirn "view : "of thé “Targé” 
majority obtained: ‘onthe defendants’ side; i 
‘The! pro babilities' are? that ! tlie "obj éctiotis ! 
on either side: Would tend” to cancel each’ 
other, just as Mr‘ Mitchell ‘found ‘that out" 
of tiventy! four ’slaréholdéis Who "veré pres" 
sérit aid. voted, altho gh they ‘had’ also given" f. 
proxies; zélėvën ' ‘were | ayes Sand ‘thirteen 
‘nioes* 1 : vey edo gi E pO) d Ys | d 
Ti ready fo" "the 76b} gêtih that hörs- 
tineers. Wee eppdititéd; dt: is ‘Sufficient to say,“ 
t that “there E wás nó request" måde” ito" “the 
< Chai Tüdn-atthe time forthéir appointment, 
and; ‘the Ordinary rulé Jis that “serutit eers“ 
 né&d:fiot | necessarily be ‘appointed: "T agree” 
| with my- leàrüed brother that’ stibstantially” 
; theyé*is nò reitson to: ‘think ‘that! the résü ae 
oft ue Voting twould be’. materially “altered! 
by! aiiingpedtion Of: thee records; oft whith: a 
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admission of the: former: Secretary of the 
Company, who, gave evidence that he knew 
that the-majority at the meeting was against 
them and so he left. as -well as by the 
statement of Mr. Mitchell that one of the 
plaintiffs, Mr. Rangall, told him, .when he 
was asked whether he’ was going to vote, 
‘It is no good’ and pushed past him. “In 
- my opinion, there can be no boubt that 
there was a. strong majority against the 
appellants; and so faras there may have 
been irregularity on the part.of the lower 
Court in not.allowing inspection of the 
register of the Company and the proxies, 
-etc., itis one which falls, in my opinion, 
‘under s.99-of the C. P. C.,.and affords 
no ground for reversing. the, decree of the 
lower Court. The inspection of these docu- 
ments should perhaps have been allowed in 
-view of the fact that they were appended 
:to or referred to in Mr. Mitchell's report, 
“and, ,so may be said to have been part of 
the proceedings put in evidence in regard 
to the-result of the meeting. But itis not 
quite irrelevant to note that there are res- 
. trictions in England in regard to the in- 
spection of ballot papers in elections both to 
the House of. Commons. and in regard to 


Municipal Elections, as stated in Halsbury's 


Laws of England, Volume XII, at' pp. 428 
and 511. . Such inspection cannot be obtain- 
ed without an express order of the Court; 
strong.grounds for making. such.an appli- 
cation must be shown, and.the Judge must 
be.satisfied. that the application for it is 
“made bona fide. I do not. say that this 
applies to-the present case because: ‘these 
restrictions are statutory; but it does show 
there are some considerations against a 
free right of inspection of voting papers in 
a case like the present. 
K. 8. D. Appeal dismissed. 
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‘RANGOON HIGH COURT. 
Szconp CiviL.APPEAL No. 18 or 1924. 
a6 June 5, 1924, 
Present:—Mr. Justice Godfrey. ` 
MAUNG LAW. SAN—APPELLANT 

22 YESUS. Es M 
MAUNG PO THEIN--RESPONDENT. |, 
Limitation Act (IX'of 1908), Sch. I, Art. 182 (5)— 
Civil Procedure Code (Act V of 1908), O. X XI, vr. 2— 
Execution of decree—A pplication to certify payment, 
whether step-in-aid of execution—Application, when 
can be made—Limitation—Application for execution, 
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payments—-F'resh application for execution, whether 
maintainable— Res judicata. 

- An application by a decree-holder to certify a 
payment made by the judgment-debtor to account 
of the decree is an application to take a step-in-aid 
of execution within the meaning of Art 182 (5) of 
Sch. I. to the Limitation Act. [p. 370, col. 1.] 

Lakki Narain v. Felamari Dasi, 27 Ind. Cas. Il; 
20 C. Ta J. 13l,and Jotindra Kumar Dass v. Gagan 
Chandra Pal, 45 Ind. Cas. 903; 46 C. 22, relied on. 

_An application by a decree-holder to certify pay- 
ments made within three years of the decree, may 
be made at any time within three years from the 
dates of such payments, and, if so made will afford 
the decree-holder a fresh starting point for limita- 


.tion within the meaning of Art. 182, cl. (5) of Sch. Y 


to the Limitation Act. [ibid.] 

- Where an application for execution is dismissed 
as being barred by time, but certain payments are 
subsequently certified and a fresh application for 
execution is then presenfed, the dismissal of the 
previous application does not operate as res judicata 
on the question of limitation. [ibid.] 

Second appeal from a decree of the 
District Court, Sagaing, in Civil Appeal 
Case No. 122 of 1923. 

Mr. A. C. Mukerjee, for the Appellant. 
` Mr. S. Mukerjee, for the Respondent. 


JUDGMENT.—In this case the appel- 
lant who is one of the judgment-debtors in 
Suit No. 300f 1919 ofthe Sub-Divisional Court 
of Myinmu, appeals against an order of 
the Distriet Court of Sagaing, reversing 
an order of the Sub-Divisional Court and 
directing that execution should issue 
against him of the decree obtained by the 
respondent on the 6th August 1919. 

, It, appears that the respondent first ap- 
plied for execution of his decree on the 
‘3lst August 1919; but without result. No 
subsequent steps were taken to execute the 
decree until the 21st October 1922, when 
the decree was already time-barred, The 
application was dismissed on that ground. 

On the 8th December 1922, however, he 
applied fo the Court in order to certify 
‘certain alleged part-payments as having 
been made to account of the decree hefore 
it was. time-barred, and followed this up 
‘with a fresh application for execution on 
‘the 30th April 1923 giving credit for the 


‘part-payments alleged to have been made. 


At the hearing of this last application 
enquiry was made into the alleged part- 
"payments,which were denied, and the appli- 


. . cation was dismissed by the Sub-Divi- 


'sional Court, the Court finding that the 
alleged payments, were not proved and 
‘that the application was, therefore, time- 
barred. : - 

On appeal, the District Court sèt asidg 
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this finding and order and directed exe- 
cution to issue. It is against this order of 
the District Court ‘that the present appeal 
is preferred, 

It-is contended on behalf of the appel- 
lant that an application made in order to 
certify payments is not a step-in-aid of 
execution that it does not lie after the decree 
itself is time-barred: that no Court execut- 
ing a decree shall recognize a payment, 

, which has not been certified, that execution 

having been refused in the previous appli- 
cation cannot now issue, as that would 
be questioning orders passed in execution 
in the same proceedings, and finally that 
the part-payments alleged have in fact 
not been proved and that the application 
is time-barred. 

“There can beno doubt upon the authori- 
ties that an application to certify is a 
step-in-aid of execution. It would also 
seem clear from the rulings cited Lakhi 
Narain v. F'elamani Dasi (1) and Jotindra 
Kumar Dass v. Gagan Chandra Pal (2) 
from which I see no reason to differ,. that 
an application made by a decree-holder to 
certify payments, made within three years 
of the decree, may be made at any time 
within three years from the dates of such 
payments (Art. 181, Limitation Act) and, 
ifso made, willafford the decree-holder a 
fresh starting point for limitation within 
the meaning of Art. 182, (5) of the Limi- 
tation Act. [See case reported as Jotindra 
Kumar Dass v, Gagan Chandra Pal (2)]. 


_ The previous application for execution, 
which was rejected, did not, in the opinion 
of the Court, lie, because no payments had 
in fact been certified and no application 
had then been filed to certify them. This 
omission has now been rectified and an 
application has been filed. In such circum- 
stances I can see no force in the contention 
that the present application cannot now be 
entertained. 
The objection taken that under O. XXI, 
r. 2, C. P. O, a payment, which has not 
"been certified shall not be recognised by a 
‘Court executing a decree, therefore, falls to 
the ground. 
= On the question as to whether the part- 
payments alleged, have been proved or not, 
1 must say that I was at first impressed by 
the argument that, if they had indeed been 
- ‘made, they would surely have been men- 


1 


i. 4 


3) 27 Ind, Cas, 11; 20 C. L. J, 131. 


-45-Ind; Gas, 903; 46 C. 22 
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tioned in tlie earlier application. But I. 
find that they in fact are not mentioned. 
In the first application of all*-the one of 
the 3lst August 1919—they were not of 
course mentioned, because they- had not 
then been made. It is true that the first 
payment of Rs. 200 on the 3rd September 
1919 was made before that application was 
dismissed for default; but that very default, 
as apparent from the diary of the Execu- 
tion Proceedings No. 28 of 1919 appears to 
me only eonsistent with the fact of some 
payment having been made, and strongly 
corroborative of the decree-holder's ease. 
The entry of the 8th September 1919 runs 
“case called, D. H. present but the, notice 
returned unserved. Issue fresh notice to’ 
appear on 23rd September 1919.” That 
would be the order more or less as of 
course, and it does not appear that the 
decree-holder even stated that he wanted 
a fresh notice. From the next entry it 
would seem that he did not, for it runs 
“Oourt-fee not paid—application, dismissed 
for default.” T 
In these cireumstances it would no 
appear that the decree-holder, who, if he 
appeared at all, appeared in person, got 


‘much opportunity of certifying a part- 


payment, and if he did, I do not think it 
is very much matter for surprise that he 
did not think of mentioning it—he had 
not received satisfaction in full, and his 
Pleader was not present to advise him, 
He does not seem to- have been cross- 
examined about-this. E 
In his next application he does make 
mention of the three payments now alleged, 
The evidence adduced in support of them 
is not very strong; but J think it is greatly 
strengthened by the inherent probabilities 
of the case and the almost irresistible con- 
elusion that the decree-holder must have 
received part-payments of some sort or he 
would not have made default in his first : 
applieation for execution or have delayed 
solong in applying again for execution. 
I, therefore, think that the finding arrived 
at. by the District Court was correct, and 
that the application for execution is not 
time-barred. 
The appeal is accordingly dismissed with 
costs. Advocate’s fees fixed at three gold 


Z. K. Appeal dismissed, 
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| PATNA HIGH COURT. `> 
CiviL ÁPPEALS Nos. 242 ro 244 or 1921. : 
«May 27, 1924. "n i 
Present:—Mr. Justice Das and - 
Mr. Justice Ross: 
Tus SECRETARY or STATE ror 
INDIA in COUNCIL-—APPRLLANT 


5 VETSUS < 

. MANMATHA NATH DEY.AND OTHERS— 
i RESPONDENTS...’ v vd 
Land Acquisition: Act (I of 1801); s. 28—Com- 
pensation—Murket value, how determined: - . -- 
The compensation for land acquired under the Land 
Acquisition Act is to be determined according to its 
market value, and the best criterion of the market 
valus at the time of acquisition are the. sale-deeds of 
similar lands nearest in date to the acquisition itself. 


: Appeals -from a decision of the District 


Judge, Patna, in references undérs, 18 of the . 


‘Land Acquisition Act. 

The Governmert Pleader, for the Appel- 
ant. uu ; 
‘Messrs. N. C. Sinha, B. C. Mitter and 

Achalendra Nath Das, for the Respondents. 


" JUDGMENT. 
. Ross, J.—lhese are three appeals by 
the Secretary of State against a decision 
of the learned District Judge of Patna -in 


three references under section 18 of the 
The only question 
which has been discussed in these appeals 


"Land Acquisition Act. 


is: the rate of compensation for the lands. 
‘In: the compensation -actually awarded 
there are other elements, namely, com- 
pensation for, buildings, trees and wells, 
“but with these .we are not concerned. . 

The learned Government Pleader-con- 
tended that the evidence was -insufficicnt 
‘to support the award of the District Judge. 
On behalf of the respondents there are 
.eross-appeals and it is contended that 
the rate fixed by the District Judge is, on 
‘the evidence, too low.” In my opinion 
there-is no merit in the appeals them- 
selves. The only documentary evidence 
that wás produced on behalf of the Secre- 
.tary of State was ‘two sale-deeds in favour 
of Chuni | 
Rs-200 a cottah. Now the evidence of 
.Chuni Mahto, who was examined on behalf 
.of the Secretary of State, shows that the 


land was given to him by way of gift in- 


consideration of his long service of his 
máster from whom he purchased.. He ad- 


e 
mitted that several persons were purchasers : 


who were willing to. pay Rs. L7 00, 
Rs, +4,800--or Re. 2,000. Evidently, there- 
fore, these sale-deeds are-no criteridn of 


i 
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Mahto whiche gave a rate of 
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the. true value ofthe lands. The respond- 
ents in ‘their -cross-appeals contended 
that more. weight ought to have been, 
given to Exs.4,5 and 6. Nowinall these 
cases the prices were high, Rs. 1,400, 
Rs. 1,900 and even more per ‘ottah, but 
in every case there were special reasons 
for.the purchases and in my opinion these 


must all be considered as fancy prices. 


It istrue thatin the case ofthe highest 
price of all Ex. 6 the vendor himself pur- 
chased ata high figure, but the circum- 
stances in which he.purchased have not 
been made a subject of investigation. The 
real argument on behalf of the respondents 
is that of the two. documents which the 
learned District Judge has taken into 
consideration, namely, Exs. 2 and 3, Ex. 3 
gives the’ better criterion of the two. Ex. 
2 is a sale-deed of 1918 by which the 
very land covered by Case No. 50, that is 
appeal No; ,243 was conveyed. The rate 
was hs. 441 a cottah. The evidence shows 
that the land was sold cheap because it 
was inauspicious. The other document 
Ex. 3 gives the rate at Rs. 600 a cottah and 
the learned District Judge has taken the 
mean roughly between these two and has 
arrived at the figure of Rs. 500. Now Ex. 
3 is nearest in date to the acquisition 
itself and is, therefore, in my opinion, the 
best criterion of the market value at the 
land was 
acquired in March 1920 and this sale-deed 
was executed ' on the 28th of January of 
that year. The land is directly opposite 
‘the land acquired in Case No. 50 and 
‘can see no reason way the rateshown in 
that deed, namely, Rs. 600, should not be 
taken as the standard of these cases. It is 
“the best evidence on the record. : 

In Appeal No. 244 the respondent in his 
cross-appeal objects to the treatment of 
.half of his land as frontage land and half 
as back land as being arbitrary. The 
.total area is only 1'423 acres and for a 
small plot like this the distinction be- 
tween. frontage and back land does not 
appear to have much meaning. In. my 


‘opinion there is no good ground for fixing 


two rates for. this small plot and I would 
award: compensation at the uniform rate 
of Rs. 600 a cotiah, 

In Case No..50, Appeal No. 243 the res- 
pondent claims-interest under s. 28. He 
is clearly entitled: to.. interest at six per 


‘cent. per annum on the excess now awarded 


‘over ile amount-awárded by the Collector 


-— 


3142 d 
from the date on which the Collector 
took possession ol land to the date of pay- 
ment of such excess into Court. 

The result is that the appeals are dis- 
missed with costs and the cross-appeals 
are decreed to this extent that the rate of 
compensation for the land in all the cases 
is fixed at Rs. 600 a cottah and in Appeal 
No. 244 this rate is made uniform for the 
whole land acquired and in Appeal No. 243 


interest is awarded at six per cent. per 


annum stated above, 
i Das, J.—I agree, 


N. H. Appeals dismissed. 
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CALCUTTA HIGH COURT. 
CirviL, Rute No. 1087 or 1923. 
February 11, 1924. 
Present;—Mr. Justice Suhrawardy and 
Mr. Justice Chotzner. 
SUBASINI DEVI—DEFENDANT— 
PETITIONER 
VETSUE 
ASUTOSH LAHIRI—PLAINTIFF— 

OPPOSITE PARTY. 

- Civil Procedure Code (Act V of 1908), s. 116, 
O. XXIII, r. 1-—-Withdrawal of suit with liberty to 
bring fresh suit—Leave, when to be granted—-Reasons, 
failure to record—Reviston. 

Order XXIII, r. 1 of the O. P. C. invests the 
Court with power to allow a plaintiff to withdraw a 
suit on certain conditions, and an order permitting 
such withdrawal with liberty to bring a%fresh suit 
must show that the conditions laid. down in the rule 
have been fulfilled. Itis more incumbent upon an 


. Appellate Court in giving permission to a plaintiff to 


withdraw asuit which has been fought strenuously 
in the Court below to record its reasons for giving 
such permission. [p. 373, col. 1.] 
' An order passed under O. XXII, r.lofthe O.P. 
C., without recording any reasons and without fulfill- 
‘ing the conditions laid down in the rule is liable to 
be set aside in revision. [tbid.] 

Shanu Sheikh v. Dhani Sarkar, 41 Ind. Cas. 934 
‘and Rajendra Lal v. Atul Behary Sur, 39 Ind. Cas. 
969; 44 C. 454; 25 C. L. J. 455, followed. 


Rule against an order of the Sub-Judge, 


-First Court at Howrah, dated the 28th July 
.and 17th September 1923, in Title Appeal 


No. 47 of 1922. 

Babu Annada Charan  Karkoon, for 
the Petitioner.—The order in the present 
-case has been made only when the suit 
must fail by reason of formal defects 
-or for any sufficient reason.. It has been 


‘SUBASINI DEVI v. ASUTOSH LAHIRI. 


~ 


held that the words “sufficient reasons" . 


‘yefer to reasons mentioned in r.1 (2a) of 
O. XXIII, In the present case, the.plaintiff 


..does not allege in his petition that there 


+ 
* 
" 


the plaintiff to withdraw the suit. 


[84 I. C. 1924) 


are former defects in the plaint.: He does 
not even state what these defects are. The 
allegations made are of the vaguest possible 
character. Isubmit upon such allegations, 
the plaintiffs prayer for withdrawal ought’ 
not to have been granted. The lower 
Appellate Court does not even .state the 
reasons for granting permission for with- 
drawal. It does not appear that the Court 
satisfied itself asto the sufficiency of the 
reason. In an exactly similar case that 
Court set aside the order: of withdrawal. 
Shanu Sheikh v. Dhani Sarkar (1) and 
Rajindra Lal v. Atul Behary Sur (2). ` 


Babu Ambikapada Choudhury, for the 
Opposite Party. —This order cannot be 
revised under gs. 115,. C..P. C. It is not a 
material irregularity in the exercise :of 
the jurisdiction. Bansi Singh v. Kishun 
Lall Thakur (8). The. case has not been 
decided by the lower Appellate Court. It 
was not bound to state reasons for allowing 
If your 
Lordships think that Court ought to have 
satisfied itself as to “the sufficiency of the 
reasons, the case should be remanded for 
that purpose. "EE 

ORDER.—The plaintiff brought. a suit 
in 1921 against the petitioner in the: Court 
of the Munsif at Howrah for recovery ‘of . 


‘possession of a piece of land. After hard 


contest that suit- was dismissed by the 
Munsif on the 28rd January 1922, The 
plaintiff thereupon preferred an appeal and 


‘on the 28th July 19238" filed an application 


under O. XXIII, r. 1, on the following 


‘allegation, viz.; "there are some mistakes 
‘and defect in the plaint and some necessary 
‘words are wanting, there is the -chance of 
‘this being disadvantageous to the decision 
‘of the case. 


If the case is conducted there 
is likelihood of injury being -done to me, 
Therefore, itis humbly prayed that order 
may be passed allowing meto withdraw 
the original suit with permission to bring 
a.fresh suit.” On this application the 
learned Judge passes the following order. 
“The appellant is allowed on his prayer to 
withdraw from the suit with leave to sue 
again if the claim be not time barred. 
Appellant do pay the costs of the respond- 
ent of both the Courts." This. order is 
challenged on the ground that it was 


"passed in the illegal exercise of jurisdiction, 


(1) 41 Ind. Cas. 934. 
2) 39. Ind. Cas. 969; 44 C. 454; 25 C. L.. J. 455, 
3). 26 Ind. Cas. 203;-41 O. 632. : 


[84 T. C. 1924] 


We areofopinion that this order cannot 
be sustained. 

Order XXIII, r. 1, invests the Court with 
power to allow the plaintiff to withdraw a 
sult on certain conditions, namely, where 
the suit must fail by reason of some formal 
defect or that there are other grounds for 


allowing the prayer to withdraw...In this: 
case the learned Judge has not assigned 


any reason why he thinks that the plaintiff 
should be allowed. to withdraw from the 
Suit with liberty to bring a fresh suit. 
This power has been conferred upon the 
Court to be exercised on- certain conditions. 
The learned Judge has not mentioned’ there 
was any necessity for àllowing the plaintiff 


to withdraw the suit and apparently he- 


had no jurisdiction to pass an order under 
that provision of the law. It is more in- 
cumbent upon an Appellate Court in giving 


permission to the plaintiff to: withdraw a. 


suit which has been fought strenuously in 
. the Court below to record its reasons, 
There -is evident- authority for our 
power under s. 115 to interfere with an 
order like this. It will be enough to cite 
only one case; vig, the case of Rajendra 
Lal v. Atul Behary Sur (2) for the view 
that an orderlike the present one can be 
revised under s. 115, C. P. C. A case arising 
upon similar circumstances was considered 
by Chitty and Beachcroft, JJ.,in the case of 
Shanu Sheikh v. Dhani Sarkar (1) decided 
on the 23rd July 1917. There’ it was held 
that that was a fit case in which this Court 
could interfere under s. 115, C. P. C., and 
the order that was passed by the lower 
Court in that case was set aside. The lower 


Appellate. Court has assigned no reason. 


for giving permission ‘to the plaintiff nor 


does the. application’ filed by the plaintiffs. 


for permission to withdraw the suit disclose 


any real defect or any sufficient reason for. 


the grant of the relief prayed. 


The Rule is, therefore, made absolute, the 


order of the lower Appellate Court dated 


the-28th July 1923 set ‘aside and “the case 


remanded.to that Court to.be taken up from 
the’ point at which it stood when the order 
now complained of was made. The peti- 
tioner is entitled to her costs of this Rule. 
We assess the hearing fee at one gold 
mohur. . 
Z. K. 


H 


Rule made absolute. 


. MAUNG PO NIV. MA SHWE KY, °° "' 
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RANGOON. HIGH COURT. 
| SrECcIAL Crvin SECOND APPEAL No. 250 
oF 1924. 

June 6, 1994. ° 
Present:—Mr. Justice Duckworth. 
MAUNG PO NI AND ANOTHER— 

- PLAINTIFES——ÁPPELLANTS 


' ' versus 

MA SHWE KYI AND OTHERS— 
DEFENDANTS— RESPONDENTS. ~ 

Evidence Act (I of 1872), ss. 65, 66—ifortgage~ 
Redemption, suit for—Mortgage-deed, secondary evi- 
dence of contents of, when admissible—Notice to pro- 
duce, necessity "of—-Copy, proof  of— Possession of 
defendant as owner—Buwrden of proof. 

Where a person who has been in possession of 
certain property as ostensible owner for & long time 
is sought to be redeemed on the allegation that he 
is.a mortgagee, the mortgage must be proved by 
very good evidence. [p. 374, eol. 1. 

The second clause of the proviso to section 66 of 
the Evidence Act, does not apply in a case against 
a mortgagee: Secondary evidence, therefore, of the 
contents of & mortgage-deed which is alleged to bo 
in the possession of the defendant-mortgagee cannot 
be given unless a notice to produce has first been 
served on the mortgagee. [ibid.] 

Mi Le Byu v. Mi Shwe Mya, 2 U. B. R, (1907-08), 

Evidence, 13, relied on. 
. Before acopy is admitted. as secondary evidence of 
the contents of a document it must be proved that 
it is a: true copy and has been compared with the 
original [ibid.] . 

Special second appeal from a decree of 
the Distriet Court, Shwebo, in Civil Appeal 
No. 52 of 1923. 

Mr. 'Ganguli, for the Appellants. 

Messrs, S. Mukerjee and S. S. Mukerjee, 


for the-Respondents. 


JUDGMENT.—The  plaintiff-appel- 
lants’ suit was one for redemption based 
on a mortgage said to be evidenced by a 
parabaik deed, dated in 1215 B.E., and on 
à subsequent further advance also said to 
have been noted in the parabaik, made in 
1229 B.E. or 56 years perior to suit. Both 
the original mortgage and the further ad- 
vance of Rs. 25 were denied by the defend- 


‘ant-respondents, who claimed the land in 


their own right, either as owners or vendees 
of those owners. The First Court, held 
that, though .the original mortgage was 
not: proved .by any ‘witnesses, yet the 
parabaik produced by plaintiffs was very 
old, and, inasmuch as it evidenced the 
mortgage, it must be acted upon. Further 
the learned Judge held, inter alia, that 
the subsequent advance of 1229 was proved, 
not only by the entry in the said parabaik 
but by overwhelming oral evidence. He 
therefore, decreed the claim for redemp- 
tion, On appeal, the District Court set 


1874 
aside - this decree, - and dismissed. the. suit, 
holding that, neither the original mortgage 
nor the alleged subsequent advance, were 
proved by any admissible: evidence, and 
that the heavy onus of proofresting on 
the plaintiffs in view of defendants’ long 
and peaceful possession, was not discharged. 
The suit was, accordingly, dismissed with 
costs. There can, I think, be no .doubt 
that the decision ofthe Distriet Court was 
right. There are, in such a case as this, 
heavy: presumptions in favour of the defend- 
ants’ long occupation ^ as ostensible 
owners ofthe land. But for the alleged. 
further advance in 1229, the suit on the 
mortgage was barred by time, and it is 
very obvious, therefore, that this further 
advance must be proved by very good evi- 
dence, in order to justify the appellant-. 
plaintiffs’ success. 

From plaintiff, Po Ni’s own evidence, it 
is clear that the entry in his parabaik 
about this further advance is a copy from 
the original entry made, so he says, on 
the original .mortgagee, Saya Hmun's 
parabaik. There is the evidence of 
P. W. No. 2, Po Mya that, even in those 


days,mortgagees kept the original document,. 


whilst the mortgagors had a copy. From 
` that itis clear that the parabaik produced 
has not come from proper eustody, and 
that it is not the original, ‘but a copy; and 
hat, if there ever was an original, it was 
ept) with the defendant's people. No 
notice to produce this original. was ever 
given to the defendants, and this is fatal 
to plaintiffs’ claim to produce secondary 
. evidence. In the case of Mi Le Byu v. Mi 

Shwe Mya (1) the learned Judicial Com- 
missioner of Upper Burma (Sir George 
Shaw) pointed out that the second proviso 
to s. 66 of the Evidence Act does ‘not 
apply ina case against a mortgagee, and 


that notice to produce must be given,. 


before secondary evidence can. be“ given. 
In this, I concur. Further, “even if 


secondary evidence was admissible in this’ 


ease, there is nothing’to show that the 
parabaik produced by the plaintiffs was a 
true copy, or that it was compared with 
the original, and there isno evidence «of 
anyone who had himself read, that original. 
There is thus no real secondary evidence 


~of either the original mortgage or the 


subsequent advance, and all that we have 
is oral evidence, which is 


` 


s. 91 ofthe Evidence Act., =- 


“ @) 2°U. B, R, (1907-08), Evideuóe, 185,” ^" 00 
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prohibited by. 


"F84 T. C. 1924] 


There is thus no legal proofof eithér 
the mortgage or’ the subsequent advance 
alleged to have been made onit, and the 
rest of plaintiffs'. evidence, in view of this, 
cannot assist him at all, There are no 
grounds for interference on second appeal, 
and the appeal is accordingly dismissed 


* 


with costs. 


Z. K. Appeal dismissed. 


PS iai a mangang 


| BOMBAY HIGH COURT. 
" First CIVIL APPEAL No. 269 or 1922. 
June 25, 1924. 
^ Present:—-8ir Lallubhai Shah, KT., 
Acting Chief Justice, and Mr. Justice 
m Fawcett. ; 
HANAMGOWDA SHIDGOWDA PATIL 
— PLAINTIFF—-A PPELLANT 
versus 


IRGOWDA SHIVGOWDA PATIL-—~ 


: DEFENDANT—RESPONDENT. . 

Hindu Law-—Widow, mortgage by--Sale of equity, 
of redemption— Adoption by  widow—-Adopted son, 
position of—-Right, when accrues—Vendee's possession, 
when- becomes adverse-~Suit to enforce right—Lim- 
tation Act (LX of 1908), Sch. 1, Art. 144. n 

À reyersioner ean, withoutsetting aside any aliena- 
tion by the widow, sue to enforce his right as such with-. 
in the period prescribed by the Limitation Act after the 
death of the widow. [p. 376, cols. 1 & 2.] 

Harihar Ojha v. Dasarathi Misra, 33 ©. 257; 9 C. 
W.N.636;1 G.'L. J. 408, Rakhmabai Pandurang v. 
Keshav Raghunath, 31 B. 1; 8 Bom. L. R. 675, and Bijoy 
Gopal Mukerji v. Krishna Mahishi Debi, 34 C. 329; 11 
C. W. N. 424; 50, L. J. 334; 9 Bom. L. R. 602; 2M. L. 
1.133; 17 M. L, J. 154; 4 A.L. J. 329; 34 I. A. 87 (P. CO), , 
followed. i < 

Subject to the distinction that the rights of an 
adopted son come into existence as soon as he is 
adopted by the widow, and the rights of the widow 
come to an end on adoption, while the rights of a, 
reversioner: come 'into existence on the death ofthe 
widow, there is no essential difference in the position of 
the adopted son seeking to enforce his rights with 
reference to the property alienated by the widow before. 
the adoption, and the reversioner seeking :to enforce his 
rights with regard to property alienated by the widow 
before her death. [p?376, col. 2.] | c 

Moro Narayan Joshi v. Balaji Raghunath, 19 B. 808; 
10 Ind. Déc. (N. s.) 543 and Ramakrishna v. Tripurabai, 
1 Ind. Cas. 647; 33 B. 88; 10 Bom. L. R. 1029, followed. 
.In a case, where the actual possession of property 
alienated by a widow is with a mortgagee, unless 
there is some clear indication in the shape of- am 
overt act on the part of the alienee to show that he is 
ass@rting his rights under the sale-deed, it is difficult to: 
say thathe is in possession of that right, and ‘his 
possession will not become adverse until such overt 
aet. [p.377,cola.1&2.] | a 

' First appeal from the decision of the 
First Class Subordinate Judge.at Belgaum, 


in Suit No, 458 of 1920, 


' [84 I. 0.1924] 


- Mr. H.C. Coyajee. (with him Mr. Nilkant 
Atmaram), for the Appellant. 

. Mr.G. N. Thakor (with him Mr.. H. B. 
.Gumaste), for the Respondent. ; 

. JUDGMENT.—The facts necessary to 
“understand the points arising in this appeal 
may be briefly stated. One Shidgowda 
died in 1894-95 leaving a widow Nilava, 
On May 22, 1900, she mortgaged the two 
raytava lands which are now in suit with 
possession to one Shankar Vishnu Gadgil 
for’ Rs. 1,200. The consideration was made 
up of certain debts of her husband to be 
satisfied and Rs. 528-5-0 taken in cash by 


Nilava at the time for her maintenance, and . 


for the satisfaction of miscellaneous debts 
incurred by her and her husband. Six 
months after that, 4. e, in November 1900, 
Nilava.sold the property in suit to the 
present defendant for Rs, 1,500, Hs. 1,200 
out of which were in respect of the mort- 
gage just referred to, 'and Rs. 300 were 
stated to have beeh taken in cash to meet 
the expenses.of household affairs in those 
days of famine and to pay off other debts. 
The defendant was the son-in-law of Nilava, 
In November 1907 the plaintiff was adopted 
by Nilava, and Nilava died in. December 
1907. On March 25, 1908, defendant paid 
off the mortgage of May. 22, 1900, and obtain- 
ed possession of the property. Itis found 
that Rs. 1,100 were paid in -fact to satisfy 
that mortgage. ,  - 

On December 22, 1919, the plaintiff filed 
a'suit in the Athni Court for setting aside 
the sale-deed passed by Nilava in favour 
of the defendant, and to recover possession 


of the plaint lands with mesne profits; but. 
it was found that that Court had no juris- : 


diction to entertain the suit with the 
result that the. plaint was 
presentation to the proper Court. The suit 
was then filed on November 17, 1920, in 
the Court of the First Class Subordinate 
Judge at Belgaum. The defendant plead- 
ed that both these alienations, one by way 
of mortgage and the. other by way of 
sale, were for legal necessity, and that in 
any case the plaintiffs claim was time- 
` barred. Es 

` The learned Trial Judge examined' the 
evidence relating to the alleged necessity 
for these alienations, and he came to the 
. eonelusion that the sale to the defendant 
was not proved to be for legal necessity. 
He was not satisfied that. Rs. 300, said to 
have been paid in cash, were in fact paid. 
But he held that the transaction was not 
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returned for. 
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a nominal and colourable transaction, and 
he also held it proved that the defendant 


„had actually paid in March 1908, Rs. 1,100 
to the mortgagee for the satisfaction of 


‘the mortgage of May 22, 1900. The learned 


Judge, however, came to the conclusion 
that the plaintiffs claim was time-barred. 
He held it to be time-barred on the ground 
that it was essential for the plaintiff to 
set aside the sale-deed in favour of the 
defendant, and that Art. 91 of the Indian 
Limitation Act, Sch. I, would apply to such 
a claim. He found, however, as a fact 
that the defendant obtained possession of 
the property in March 1908. He also found 
that the time taken up by the plaintiff in 
prosecuting his remedy in the Athni Court 
should be excluded, and he expressed the 
opinion that if Art. 91 were not ap- 
plicable, the plaintiff's claim would be 
in time as being within twelve years from 
the date when the defendant's possession 
became adverse to the plaintiff deducting 
the time occupied in the Athni Court. In 
the result, though he found that the defend- 
ant ‘had paid off the mortgage, and that 
the plaintiff was otherwise entitled to the 
relief subject to the payment of Rs. 1,100, 
he dismissed the plaintiffs suit on the 
ground of limitation. 

In appeal it has been urged on behalf 
of the appellant that the lower Court is 
not right in its view that Art. 9lis ap- 
plicable to this case, and that itis essential 
for the plaintiff before he can get this 
relief to set aside the sale in favour of 
the defendant. It is urged that itis open 
to him to claim possession of the property 
without setting aside the sale, treating the 
sale as not being operative against him. 
It is also contended that if that view is 
accepted, the conclusion of the lower Court 
is right that -otherwise the claim is in 
time. On behalf of the respondent it is 
contended that the right of the adopted 
son came into existence on the date of 
the .adoption, and it was necessary for 
him to sue the defendant within twelve 
years from that date, as he must be treat- 
ed immediately on adoption to be in adverse 
possession of the equity of redemption 
againsthim. Itis urged that thelower Court's 
view that the adverse possession commenced 
really when the defendant got possession 
from the mortgagee on March 25, 1908, is 
not .correct, and that the period of limita- 
tion really commenced to run against the 
plaintiff from the date of the adoption. 


W6. 


having been brought more than twelve 
years after that date, (even excluding the 
time occupied in the Athni Court), it is 
barred. It is not seriously contended on 
his behalf that Art. 91 would apply. 
Further it is urged that the lower Court's 
finding as to the receipt of cash considera- 
tion of Rs. 300'is not right. | 

Ás regards this question of faet, in spite 
of the argument of the respondent to the 
contrary, we are satisfied that the view 
taken by the lower Court is right, and it 


-is not satisfactorily proved in the case that 


there was any necessity to execute this 
sale-deed at the time. The mortgage was 
effected only a few months before, and 
there could have been no pressure because 
there was a condition in the mortgage that 
the money was to be paidin two years. 
The evidenee as to the payment of Rs. 300 


has been properly appreciated by the learn-: 


ed Judge; aud no good reason is shown for 
holding that the view taken by the lower 
Court on this point is not right. 

We, therefore, accept the facts found 
by the lower Court. 
ed practically a paper transaction from 
1900 up to the time the defendant paid 
off the mortgage in March 1908 and obtain- 
ed possession from the mortgagee. It has 
been pointed out to us that in the revenue 
year 1907-08 an entry was made in the 
Record of Rights that there was a sale in 
favour of the defendant. That, however, 
does not alter the position, that so far as 
the outward appearances went, beyond 
taking the document in 1900 the defendant 
who was the son-in-law of Nilava did no- 
thing to show that he was asserting his 
rightuuder the sal2-deed. The first tangi- 
ble act on his part, of which we have evi- 
dence on this record, is the payment made 
by him to the mortgagee in March 1908, 
and the recovery of possession of the lands 
from the mortgagee at that time, 

The first point to be considered is whe- 
ther the lower Court’s view that it was 
essential for the plaintiff to set aside the 
sale under Art. 91 is correct. 
opinion that the view of the lower Court is 
not right, and is not supported by any 
authority. So far as we can see it is oppos- 
ed to the decisions of this Court to which 
we shall presently refer. It may be taken 
as established, and there is ample authority 
for the proposition, that in the case of'a 
reversioner it is not essential for him to set 
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If that view is accepted the plaintiff's claim 


The sale-deed remain- 


We are of. 


IRGOWDA SHIYGOWDA, [84 T. C. 1994] 


aside any alienation by the'widow, but that 
he could'sue to enforce his right as a rever- 
sioner without setting aside the alienation 
within the period prescribed by the Indian 
Limitation Act after the death of the widow. 
That position is supported by the decision 
in Harihar Ojha v. Dasarathi Misra (1), 
Rakhmabai Pandurang v. Keshab Raghunath 


(2) and Bijoy Gopal Mukerji v. Krishna: 


Mahishi Debi (3). That is not in dispute. 
But the learned Judge apparently is of opin- 
ion that the case of a reversioner stands on 
a different footing from that of an adopted 
son, It is true that the case ofan adopted 
son, with which we are concerned now, 
stands on a different footing in this sense 
that the rights of the adopted son come into 
existence as soon as he is adopted by the 
widow, and the rights of the widow as the 
heir of her husband come to an end on 
adoption, while in the case of a reversioner 
his rights come into existence on the death 
of the widow. Subject to that important 
difference, there is no essential difference 
in the position of the adopted son seeking 
to enforce bis rights with reference to the 
property alienated by the widow before the 
adoption and the reversioner seeking to 
enforce hiszights with regard to property 


alienated by the widew before her death. 


The decisions of this Court in Moro Narayan 
Joshi v. Balaji Raghunath (4) and Rama- 
krishna v. Tripurabat (5), make this position 
clear, Though these decisions do not direct- 
ly deal with the question as to whether it is 
essential for the adopted son to ‘set aside a 
deed cr not, it seems to us that it is neces- 
sarily involved in the decision in Moro 
Narayan Joshi v. Balaji Raghunath (4) 
where it was held that to a suit by the 


adopted son Art. 140 or 144 would apply. . 


The leaning of the Court was distinctly in 
favour of applving Art. 144 to a suit by the 
adopted son. But it was not suggested in 
that case that Art. 91 would apply, and 
though on the facts of that case it may be 
said that it made no'difference whether Art. 
91 would apply or Art. 144 or 140 would 
apply, it seems to usto be a fair inference 
from the judgments in that case that Art. 
91 would have no application, Besides there 


(1)33 €. 257; 9 C. W.N. 636; 1 O. L. J. 408. 

(2) 31 B. 1; 8 Bom. L. R. 675. 

(3) 310. 329;. 11 C. W. N.424; 5 C. L. J. 334; 9 Bom. 
L. R. 602; 2 M. L. T. 133; 17 M. L. J. 154; 4 A. L. J. 329; 
34 I. A. S7 (P. CO). 

(4) 19 B. 809; 10 Ind. Dec. (N. 8.) 543. 

(5) 1 Ind. Cas. 647; 33 B. 88; 10 Bom. L, R. 1029. 


^ 
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is no reason why the adopted son should be 
required to'set aside the deed ‘any more 
than a reversioner. . It is clear, there- 
fore, that the view taken by the lower 
Court as to the applieation of Art. 91 and 
as to necessity on the.part of the adopted 
son to set aside.the sale is not right. | 

The-real answer which the respondent 
has attempted to. offer in support of- the 
decree of the lower Court on the question 
of limitation is not thatit is essential for 
the adopted son to set aside the sale, but 
that in fact the suit has not been brought 
within twelve years from the date on which 
his rights accrued. His rights accrued in 
“November 1907, and the suit in the Athni, 
' Court was filed in December 1919, It is 
urged that the claim is beyond time on that 
ground, as ever since the date of the sale- 


deed the equity of redemption was vested : 


in the defendant, and he was in possession 
and enjoyment of the equity of redemption 
as from that date, The rights of the adopt- 
ed son accrued on his adoption, and apply- 
ing Art. 144to hisclaim we haveto consider 
whether his present claim is in time. In 
substance this is a suit for possession of 
immoveable property, and by way of reply 
itis urged that the defendant has been 
in adverse possession of the equity 
of redemption for over twelve years. It 
is always a difficult thing to determine 
as to when the adverse enjoyment of 
the right of the equity of redemp- 
tion commences when the actual possession 


of the property is with the mortgagee as in: 


the present case. In a case of this kind, 
unless we have some clear indication in 
the shape of an overt act on the part. of 
the alienee to indicate that he was assert- 
ing his rights under the sale-deed, it is 


difficult to say that he was in possession of . 


that right. Taking the situation as it was 
in November 1907 when the plaintiff was 
adopted, it appears that shortly after that 
the widow died; and we find that the de- 
fendant. paid off the moftgage and took 
possession of the mortgage lands in March 
1908. That was the first overt act, so far 
as this record can show on the part of the 
defendant, when he really came into posses- 
sion of his rights under the sale-deed, As 
against this; it is urged that at least as 
regards the equity of redemption, he must 
be taken to have been in adverse posses- 
sion since-November 1907. The interval is 
very short and, as we have said, there was 
no:clear indication by any- overt act on the 


# 


part of the defendant that at that date he 
was actually in possession of this intangible 
right against the adopted son. The first 
indication that we have after the adoption 
of-any assertion on the part of the defend- 


-ant of his right to this property is when he 
‘took possession of the property in March 


1908. In the circumstances of this case, it 
seems to us that the lower Court was right 
in its conclusion that the adverse posses- 
sion of the defendant really commenced in 
March 1908 when he took possession of the 
mortgaged property. This conclusion 
appears to work outa just result, namely, 
that the defendant who has paid the mort- 
gage amount to the mortgagee will be able 
to recover his mortgage amount and the 
property will go to the rightful owner, the 
adopted son. 

We,therefore, reverse the decree of the 
lower Court and pass a decree in favour of 
the plaintiff, directing that he should pay 
Rs.-1,100 to the defendant within six months, 
and on his paying that sum the défendant 
should hand over possession of the pro- 
perties in suit free from all incumbranoces. 


The plaintiff to pay half the costs of the 
defendant in the lower Court, and to get 


the costs of the appeal here from the de- 
fendants. If such payment is not made in 
six months, the plaintiff shall be debarred 
from all right to possession of the property 
on the decree being made final. 


K. 8. D. Decree reversed. 


OUDH JUDICIAL COMMIS- 
|^ SIONER’S COURT. 
Rent APPEAL No. 18 or 1922. 
December 11, 1922. 
Present:—Mr. Daniels, A. J. C. 
SPECIAL MANAGER COURT or 
WARDS, BHOGAITAPUR ESTATE— 
PLAINTIFF—APPELLANT 


versus 
GULZARI LAL AND ANOTHER—DEFENDANTS 
: - — RESPONDENTS. 
Oudh Rent Act (XXII of 1886), s. 154 (2)—Under- 
proprietor, lease by—Rent, liability for. 
Section 154 (2), Oudh Rent Act, renders the transferee 


. from an under-proprietor liable for rent, but it nowhere 
. says that the under-proprietor shall cease to be liable 


for the rent. Whether he would cease to be liable or not 
must depend on the nature of the transfer. For instance 
in the case of an out and out sale he would -clearly 
cease to bé liable, 
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© "But 4 tenant ‘or a lessee who executes a sub-lease 
loes not thereby become absolved from his li- 
ability to pay the rent due from him to his landlord, 
‘nor is there any reason why an under-proprietor should 
"be ina different position. 

- Muhammad Mehdi Ali Khan v. Muhammad Yaseen 
Khan, 26 1. A. 41; 26 C. 523; 3C. W. N. 218; 7 Sar. P. 
0. J. 468; 13 Ind. Dec. (x. s.) 936 (P. C.), distinguished. 
. Appeal against a judgment and déeree 
‘of the District Judge, Hardoi, dated the 28th 
‘March 1922, modifying that of the Assistant 
Collecter, First Class, Hardoi, dated the 
llth March 1921. < ; 

, Mr. N. N. Ghoshal, R.B., for the Ap- 
' "pellant. l 

` Mr-Ali Mohammad, for the Respondents. 

JUDGMENT.—This was a suit by a 

proprietor against an under-proprietor for 
rent. The under-proprietor is the respon- 
dent Gulzari Lal. He had executed a lease 
upto Fasli 1327 in favour of Baji Lal. The 
Assistant Collector gave a decree against 
Gulzari' Lal alone. The lower Appellate 
Court finding that Baji Lal is liable under 
the provisions of s 154 (2) of the Oudh 
Rent Act has given a decree against him, 
He has exonerated Gulzari Lal. 
iff contends that the decree should be 
passed against both. ' 
. Section 154 (2) renders the transferee 
from an under-proprietor liable but it 
nowhere says that the under-proprietor shall 
cease to be liable for the rent. Whether 
he would cease to be liable or not must 
depend on the nature of the transfer. 
For instance in the case of an out and out 
sale such as wasin question in Musammat 
Atma Dei v. Pandit Bakht. Narain (1) he 
would clearly cease to be liable. But a 
tenant or lessee who executes a sub-lease 
does not thereby become absolved from his 
liahility to pay the rent due from him to 
his landlord, nor is there any reason why 
an under-proprietor should be in a different 
position. The case in Mohammad Mehdi 
Ali Khan v. Mohammad Yaseen Khan (2) 
relied on by the respondents is clearly dis- 
tinguishable. `- 

I allow the appeal and modifying the 
decree of the lower Court direct that the 
decree be passed against Gulzari Lal and 
Baji Lal jointly. 'The appellant will get 
his costsin all Courts. 


N. H. Appeal allowed. 

(1) 9 O. C. 185. 

(2) 96 I. A. 41;26 O.523; 3 C. W. N. 218; 7 Sar. P.C. . 
J. 468; 13 Ind. Dec. (x. s.) 9 i3 


) 936 (P. C). 
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BOMBAY HIGH COURT. ^ 
APPEAL FROM ORDER No. 10 or 1922. 
June 27, 1924. - 

n Present:—-Sir Lallubhai Shah, KT., Acting 
Chief Justice, and Mr. Justice Fawcett. 
LAKSHMAN BABURAO SONAR AND 

OTHERS—DEFENDANTS—APPELLANTS — . 
versus 


RAMCHANDRA RAJARAM SONAR-—' 
PLAINTIFE— RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. IT, paras. 
11, 16—Special case, scope of —Question of fact, whether 
can be stated—Objections to completed award—Court, 
duty of. i 

A special case stated for the opinion of the Court 
under para. ll of the Second Schedule to the C. P. 
C. must be confined to questions of law only and it is 
‘not open to the Court to decide questions of fact raised 
by the Umpire. [p.381, col.l.] ° 

North and South Western Junction Railway Co. v. 
Assessment Committee of the Brentford Union, 13 App. 
C. 592; 58 L. J.M.O. 95; 60 L.T. 274, Fatteh Chund 
Sahoo v. Leelumber Singh Doss, 14 M. I. A. 129; 16 W. 
R. P. C. 26; 9 B. L. R. 493; 2 Suth. P. C. J. 467; 2 Sar. P. 
C.J. 709 and Jephson v. Howkins, (1841) 2 M. & G, 
366; 2 Scott (N. 8.) 605; 133 E. R. 787, referred to. 

When an Umpire prepares an award with the state- 
mentof a special case for the opinion of the Court 
and the Court completes the award by deciding the 
questions stated in the special case, the Court is bound 
to give the parties time to file their objections to the 
completed award before passing a decree in accordance 
therewith. (ibid.] 

Per Shah, Actg.C. J.—-The wording of para. ll 
of the Second Schedule to the C. P. C. is not intended 
to have amore comprehensive scope than cl. (b) of 
s. 10 of the Arbitration Act. [p. 380, col. 2.] : 

Per Fawcett, J--The whole object of allowing 
arbitrators to state a special ease for the opinion of 
the Court is that they may have.the benefit of the 
Court's explicit decision on questions of law or that 
the award should be made dependent on the opinion 
of a rini on these legal questions arising. [p. 381, 
col. 2. i 

Appeal from an order of the First Class 
Subordinate Judge at Ahmednagar, in Suit 
No. 434 of 1916. l l 
. Mr. H.C. Coyajee (with him Mr. G. V. 
Bhandarkar), for the Appellants. 

Mr. G. N. Thakar (with him Mr. D. C. 
Virkar), for the Respondent. 

| JUDGMENT. 

Shah, Actg. C. J.—1t is necessary to 
state a few facts for the purposes of this 
appeal. A suit for partition was filed by 
Ramchandra in April 1916. On July 29, 
1918, this matter was referred to arbitration 
through the Court. Apparently the arbit- 
rators could not agree, and we have on the 
recerd a report of one of the arbitrators. 
dated June 4, 1919. Then the matter was 
referred to an Umpire. He made his first 
award apparently on November.29, 1920, 
but the Court remitted the matter for re- 


consideration to him on the same day. .On 
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"October 7, 1921, he prepared an award with 
the statement of-a special case for the opin- 
jon of the Court. In that statement of the 
case the following three: questions. were 
. stated by the Empire:— 

. l Does plaintiff prove that the orna- 
ments mentioned in the plaint are in the 


possession of the defendants and whether 


the same are joint ? 

2. Does defendant prove Rajaram was 
handed over ornaments worth Rs. 40,011 in 
1895? . E 
. 9. Does defendant prove that ornaments 
worth Rs. 10,500 or-of any less sum are with 
the plaintiff still to which the defendant is 
entitled?. - . 

. The learned Judge considered that it 
was doubtful whether the award’ was in 
proper form of a special case within the 


meaning of para. ll -of the Second Sch. 


of the OC: P. C. He thought that the Umpire 
should have expressed. it in more precise 
and clearer language. The result was that 
the award was remitted to the Umpire in 
order that he may either himself determine 
the point left undecided or he may state his 
award on that point in the form ofa special 
ease for the opinion of the Court under 
para. ll of the Second Sch. .If he still 
thought that the question of ornaments 
should not be decided by him but should be 
stated as an award in the form ofa special 
case, leave was granted to him to do so. This 
order was made by the Court on November 
7, 1921. Ultimately the Umpire stated the 
special case for the opinion of the Court 
on November 16, 1921. . That statement is 
to be found at pages :36 and 37 of the 
paper-book. It is enough to state that: the 
questions forthe opinion of the Court re- 
mained practically as they were stated 
before. E i 
The learned Judge after hearing’ the 
parties decided the questions which were 
stated for his opinion on November 30, 1921. 
The reasons for this opinion are stated at 
length in the judgment which he delivered 
on that day, and he at once proceeded to 


pass a decree in terms of the award as com-, p 


pleted by his opinion. 

. Defendants Nos, 1—3 have appealed to 
this Court from this.order of Novemher 30, 
1921. Two points’ have been urged in 
support of this appeal. First, it is contend- 
ed that on a proper interpretation of para. 
ll of the Second Sch. the points for the 
opinion of the Court must be points of law, 
and not of. fact... The.questions. referred to 
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the Court for opinion’ being’ questions of 
fact, it is urged that the special case stated 
to the -Court for its opinion under para, 11 
was not competent. Secondly, it is urged 
that in any case the lower Court should 


“have given time to the appellants to file 


their objections to the award as finished 
ón November 30. as contemplated by para. 
16 .of the Sch, .and as provided in 
Art. 158 of the Indian Limitation Act, 
Sch. I. Q5 

. As regards the first point, it is urged that 
the form.of the special ease given in the 
Appendix to this Sch. (Form No. 4) 
indieates that thé questions to be stated in 
the form of a.special case should be ques- 
tions of law, and a reference is made to 
para. 23 according to which the forms set 
forth in the Appéndix with such variations 
as the circumstances of each case require 
are to be used for the respective purposes 
therein mentioned. It is -further urged 
that so far as the. present point is concerned 
para. 11 substantially corresponds to s. 7, cl. 
(b), of the.English Arbitration Act of 1889, 
92 & 53, Vic. c. 49. That section provides 
that the arbitrators or Umpire acting under 
a submission shall, unless the submission 
expresses a contrary intention, have power, 
among other things, to state an award as to 
the whole or part thereof in the form of a 
special case for the opinion of the Court. 
It is contended that under this section of 
the English Statute, the special case has 
been held to mean a statement relating to 
questions of law for the opinion of the 
Court. It is urged that if that is the mean- 
ing of the expression "special ease," used in 
the English Arbitration Act, and if para, 1} 
of the Second Sch. of the C.P. C. is 
enaeted for the purpose practically in the 
same terms as s. 7 of the English Act, the 
same meaning should be put upon that 
expression, and that the scope of the special 
case.contemplated under para. 1l should be 
limited to questions of law. Our attention’ 
has not been invited in the course of the 
argument to any Indian decision on the 


oint. 

On behalf of the respondent-plaintiff-it is 
urged that though the Legislature -bås ex- 
pressly provided in s. 10 of the Indian Ar- 
bitration Act IX of 1899 that the special 
case shall be stated on questions of law, 
there is no such limitation in the wording 
of para. 11 of Sch. II of the Code, and that 
the Court should not read these words of 
limitation in the Statute when the Legis- 


o 
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lature has. not thought. it proper so to limit 
the scope of.the rule: It is further urged 
that the indication’ afforded by the form 
cannot be.takeh as decisive :of the point, 
and that it should not be used even às in- 
dicating that the scope of the rule contain- 
ed in para. 11 is.limited to questions of law. 
It is.also pointed outthat under O. X XXVI, 
©. P. O;, which contains rules about special 


cases to be stated by the parties for decision’ 


of the Court, there:is an express reference 
to questions of fact and-of law. . It'is urged 
that that is the meaning which should be 
put upon thé expression "special case" oc- 
curring in para. 1l of the Second Béh. ^. 
` After a careful consideration of the argu- 
ments on both sides, I have come to the 
conclusion that. the scope of para. 11 is 
really limited to questionsof law. It istrue 
that it-is not expressly stated in this para. 
that the, statement of the special case 
must relate to questions of law; but it seems 
to me.that sufficient indication in this direc- 
tion is given as to'the scope of this rule 
by the wording of. the Form No. 4'of the 
Appendix to this Sch. which expressly refers 
to questions of law to be stated for the 
opinion of the Court, ' i $ 
Further it seems to me that this expres- 
sion when used with reference to arbitra- 
tion has been understood in that sense so 
far as the-English Statute is concerned. 
That is clearly indicated in the remarks at 
pages 142 and 143 in Russell on Arbitration 
and Award, 10th Edition, bearing on this 
clause of s. 7 of the English Arbitration Act. 
The ‘decision in North and South Western 
Junction Railway Co. v. Assessment Com- 
mittee of the Brentford Union (1) supports 
the appellants’ contention. The following 
observations of Lord. Halsbury appear to me 
to be material to our present purpose:— 
“But the case as stated in each of the 
alternative propositions suggests to your 
Lordships for decision questions of fact, 
and. even suggests the question which. of 
two alternative methods is the best for 
arriving at the conclusion of fact. My. 


Lords, no:Court has ever given directions: 
As the Master of the Rolls. 


in such a case. 
said, when.the process by which the con- 
clusion has been arrived at has been set 
forth the Courts have decided. whether or 


no. the process so adopted was in accord- 


ance with or against the provisions of, the 
Statute.. I asked the very learned Counsel 
(1) (1888) 13 App. 502; .58 L. J.M, C. 95; 60 L. T. 
74, . ; MEL C 


t i 
a 
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who argued the question whether. he could’ 
point to a single instance where a Court 
had given directions as to the preferable 
course when it was admitted that neither 
course was in itself contrary to law.... 
“Tam, therefore, of opinion, my Lords, 
that your Lordships should: avoid estab- 
lishing & precedent which has never, I 
believe, hitherto been adopted, namely, of 


giving directions to the arbitrator how he . 


should arrive at the fact." E 

In that case the matter was remitted to 
the arbitrator and the Court declined to 
express any opinion upon the question 
stated for the opinion of the Court. This 
decision was in the year 188%. But the pro- 
vision.contained in s. 7 (b)of the English 
Arbitration Act is in substance a re-produe- 
tion ofthe provision which was then in 
force (see 17 & 18 Vic. c. 125, s. 5.) 

That is the interpretation of this expres- 
sion under the English Statute. The clause 
we have to construe is enacted for the same 
purpose. Having regard to the indication 
given by the Legislature by.the wording of 
the form given in the Appendix to Sch. II 
of the Code, it is fair to put the same 
interpretation upon the expression "special 
case" within the meaning of para. 11 of 
Sch. II of the Code. It may be mentioned 
that the corresponding s. 517 in the Code 
of 1889 was almost in the same words, but 
there was no form in that Code-such as we 
have in the Code of 1908, ; 

No doubt the consideration urged on the 


. other side'is that the specific words used: 


ins. 10 (b) of the Indian Arbitration Act 
are not to be found in this para. 1l of the 
Second Sch., and that the Court should 
be slow to read words in a statutory pro- 
vision which are not there. I have given 


due weight to this consideration; and I ` 


recognise its force. But I am unable to 


.think that the wording of para. 11 was in~ 
' tended to have a more comprehensive scope 
‘than cl. (b) of's. 10 of the Indian Arbitration 


Act. The express reference to 'questions 
of fact or law in O. XXXVI, ro l, 


.does: not appear’ to me to present any 


difficulty. In fact: it affords an in- 
dication,: if at all, that the scope of 
para. 11 is limited in the sense con- 
iended* for by the appellants. If the 
reference to the Court was to be on ques- 
tions of fact and law, the Legislature would: 
have expressly said so, and where the 
purpose of the reference to arbitrators is’ 


to “have .the questions decided by. the. | 
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arbitrators, it doés not ‘seem ‘to have been 
contemplated by the Legislature that the 
àrbitrators* could really refer back the 
matter on questions of fact to the Court 
‘for the opinion of the Court. Paragraph 11 
is clearly intended to meet a class of cases 
‘in which “any question of law which the 
arbitrator or Umpire may feel himself un- 
able to decide can be referred to the Court 
for its opinion with the leave of the Court. 
I am, therefore, of opinion, aftera con- 


sideration of the arguments, that the special 


“case stated for the opinion of the Court 
went beyond the scope of para, 11 of 
-the-Second Sch., and that it was not open 
to the Court to decide questions of fact 
raised by the Umpire. It was for the 
Umpire to decide them. 


. As regards the second point, it appears 
tome that the award would be completed 
when the Court would express its opinion 


"upon the case submitted to it for opinion. 


Until then there was no complete award, 
and the parties were not called upon to file 
their objections, if any, to the award until 


that was done. It-was not open to the Court . 


to direct on that very day; i.e., on Novem- 
ber 30, that a decree should be passed in 


terms of.the award. .The parties should' 


have been given the necessary period 


contemplated by Art. 158 after the award. 


was complete. That was not done and it 


seems to me that.the second objection urged 


on behalf of the appellants is good. It is, 
however, immaterial having regard to the 
view which we take of the first point. The 
question as to what order we should make 
under the circumstances is not easy. This 


arbitration has been’ allowed by the Court: 


to take a very leisurely course. The Umpire 


. has taken considerable time over the matter 


“the case. The Court cannot compel the 
But on the whole, 


+ 


‘and has even expressed his inability to 
‘decide certain questions in his statement of 


Umpire to decide them. 


“1 think that we should remit the matter to 


* 


t 


. 


the Umpire so that he may have an oppor- 
-tunity of completing the award. 


. The result is that we set aside the order 
made by the learned Judge on November 
30, 1921, and remit the matter ,to the 
Umpire. We allow one month's time to 
the Umpire from the date when he receives 


- the papers back to complete the award. 


The appellants to have their costs here and 
the costs in the. lower Court in connection 


;With these proceedings.” es 
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Fawcett, Ji—I agree. I think that 
special weight must be attached to the form 
of special case provided in the Appendix 
to the Second Sch. of the C. P. O. That 
form is copied almost word for word from 
the form of special case appended to the 
Second Sch. of the Indian Arbitration 
Act, and having reference to s. 19, el. (b), 
of that Act under which a special case is 
confined to. questions of law. There is no 
such form appended to the English Arbi- 
tration Act of 1889, and there was no such 
form appended to the Code of 1882, so that 
itis obvious that the form was copied from 
that appended to the Indian Arbitration 
Act,as already mentioned. That form is 
put in a way which clearly contemplates 
nothing but questions of law being sub- 
mitted for the opinion of the Court, in 
contradistinction to the facts which have to 
be first stated by the arbitrator; and if the 
Legislature had intended that questions of 
fact might be raised in a special case, I 
think the form would not have been put in 
form. The forms can be 
looked atas & useful guide to interpreting 


“a doubtful expression in an Act, as was 
“ “done, for instance, by the Privy. Council in 


Fatteh Chund Sahoo v. Leelumber Singh 


Doss (2). I think also that, as this para. 11 


is obviously based on the corrésponding 
enactment in s. 7 of the English Arbitration 
Act, and re-produces it practically word for 
word, with the addition of the words "with 
the leave of the Court," it must be taken 
that the Legislature had regard to the 
practice of the English Courts under which 
such special cases are confined to questions 
of law. The whole basis of arbitration is 
that the arbitrators should themselves 
decide the questions referred to them. But 
it is recognised that they should be allowed 
the assistance of experts who have special 
knowledge in regard to matters of science, 
etc, and the whole object of allowing 
arbitrators to state. a special case for the 
‘opinion of the Court is that they may have 
the benefit of the Courts’ explicit decision 
on questions of law or that the award 
should be made dependent on the opinion 
of a Court on these legal questions arising. 
‘The case of Jephson v. Howkins (3) cited 
in Russell on Arbitration and Award, 
10th Edition, page 140, is an instance where 


(2) 14 M. I. A. 129; 16 W. R. P. C. 26; 9 B. L. R. 433; 
2 Suth. P. C. J. 467; 2 Sar. P. O. J. 709 


p OBAD 2 M-& G. 66; 2 Scott. (N. R.) 605; 133 H, 
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the: Court;objected to the arbitrator leav- 
ing it -tothe Court.to draw inferences of 
fact. Itwas there held that this was not 
a proper exercise of the duties entrusted 
to them,-as having heard the evidence and 
seen how it was given, the arbitrators 
should’have drawn the inferences of fact. 

till more should an arbitrator, who has 
actually taken the evidence, decide the 
questions of fact that arise, however, diffi- 
cult they may be, and ‘it is quite outside 


the proper scope of arbitraton for the arbi- , 


trator to put on the Court the responsibility 
of-deciding such questions of fact. It real- 
ly takes the case from the hands of the 
arbitrator to whom the parties have confided 
the decision by the reference to him. The 
Court clearly has no jurisdiction in the 
matter while this reference remains in 
force. The Umpire is, according to our in- 
formation, still available, and, therefore, 
there seems to be no alternative but to do 
what the Subordinate Judge should have 
done, that is, to have refused to act upon 


this so-called award upon a special case, | 


and returned the case to the Umpire to 
decide it himself. I agree, therefore, in the 
order proposed by the learned Chief 
Justice. 


K. S. D, Order set aside. - 


LAHORE HIGH COURT. 
Crvit Reviston No. 700 or 1921. 
July 22, 1922. 
Present:—Mr. Justice Campbell. 
BALJ NATH-—DEFENDANT—PETITIONER 


versus ' 
Ton Friem RADHA RAM-SHAM LAL— 
PLAINTIFFS— RESPONDENTS, 
Civil Procedure Code (Act V of 1008), ss. 11, 118 
—Suit on pro-note—Set off not claimed—Oral pleas 
—Subsequent suit to recover sum—Res judicata—Sub- 
stantial justice—Revision,. | 
. A purchased a flour mill from B, paid part of the 
price in cash and for the balance gave a promissory- 
note. In a Small Cause Court suit on the pro-note 
A pleaded orally that he had paid the amount and 
nothing was due. On the next hearing he was 
absent, and B was given an ex parte decree. Subse- 
quently A sued -B to recover certain payments made 
by him on B's account in connection with the flour 
mill. B pleaded res judicata, alleging that the question 
of the sums in suit was directly in issue in the 
former suit and was heard and finally decided. The 
plea was overruled and A was given a decree. On 
revision; ` : 


ot 
\ e 


<-i BAI NATH v. RÁDHARAM-SHAM-LAL. 


fsi T; C. 1954] 
Held, (1) that as-the pleas in the first suit were 
not explicitly recorded, it could not be said with, 
certainty that liability for the sums ig dispute was, 
directly in issue in that suit; 
(2) that, in any case, as substantial justice had been. 
done, interference on a technical point was not called: 


rer x 
E 
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for. 


Civil revision against a decree of the 
Judge, Small Cause Court, Delhi, dated. 
the 26th May 1921. ; 

-Mr. Kahan Chand, for the Petitioner. 

Mr. Joti Sarup, for the Respondents. 


JUDGMENT.—This is a petition for 
revision of a decree by the Judge, Small 
Cause Court, Delhi, on the ground that the 
plaintiffs claim was res judicata against 
them by a decision in a previous suit. 

The plaintiffs in June 1920 purchased a 
flour mill driven by electric power from 
the defendant, paid part of the price in 
cash, and for the balance gave the defen- 
dant a promissory-note for Rs. 300. . 

On the 17th December 1920 the defend- 
ant sued the plaintiffs in the Small Cause 
Court on the promissory-note. The plaint- 
iffs pleas were oral and were recorded 
briefly as being that they had more than 
re-paid the amount due "both for rent and 
electric charges and nothing is due." : 

The plaintiffs (then defendants) were 
ordered to bring their books to Court at the 
next hearing. They failed to appear, the 


‘statement of the present defendant as 


plaintiff was recorded,on solemn affirma-. 


. tion and he was given an ex parte decree. , 


On the 14th March 1921 the suit which 
is the subject of the present petition was 
filed by the plaintifis to recover payments 
which they alleged that they had made on 
behalf of the defendant as rent for the mill 
building and for electric. power supplied to 
the defendant before the transfer. The 
plea of res judicata was raised but was 
repelled by the learned Judge of the Small 
Cause Court on the ground that the pro- 
missory-note was a single transaction, that 
no set off was formally claimed in the pre: 
vious suit, and that the defendant's liability 
for the sums now *in suit could only have 
been asserted and tried if there had been a 
formal set off’ The plaintiffs were granted 
a decree for a portion of their claim. . 

It is argued before me that the question 
of whether the sums now in suit were due 
from» the defendant to the plaintiffs - was 
directly and substantially in issue in tha 
former suit and was heard and finally 
decided. ONE 

In my opinion, since the pleas in the first 
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suit were not explieitly recorded it cannot 


be said with certainty that liability for the- 


particular sums now in dispute was directly 
in issue in the other suit. 

In any ease I am not prepared to interfere 
in revision. The Court below after con-: 


sideration of all the evidence has held that, 


Hs. 243-1]1-6 out of Rs. 390-2-6 were dis-: 
bursed by the plaintiffs. on his behalf to. 
creditors ofthe defendant and substantial 


justice has been done. Thecdefendant seeks, 


` 


to evade liability on a technicality. 
“The. pétition is dismissed, but T leave 
parties.to bear their own costs. E 
| N.H. i Petition dismissed. 


' PATNA HIGH COURT. . 
APPEAL FROM APPELLATE DECREE ` 
. No. 1756 or 1921. T o dium v 

.  Augus7,1994 .. 7 
- Present :—Mr. Justice Ross and, ~, 
; ` Mr, Justice Sén. ^ "^. ^". 
: LAL SINGH BHUMIJ—DEFENbANT— 
E uo 4 APPBLLANT oen, 
puit 2.2...  QeTSUS ` 
-| KRISHTO KHUTYA—PLAINTIFE— - 
1.0.  . +: + RESPONDENT, 
., Chota, Nagpur; Tenancy Act (VI of 1908), s. 77— 
Servige-tenures—Ghatwal- ‘tenure—Occupancy rights, 
whether can: be’ acquired—Tenants not completing. 
tenancy before ‘Act, position of: : | 
. No right of occupancy: or non-oceupancy can be 
acquired in’ lands subject to ghatwal tenures on the 
principle that the landlord is entitled to have the 
land that is‘ given to the ghatwal in lieu of perform- 
ance of his duty, returned-to him in.the same condi- 
tion, free from any encumbrance or right of any other 
person imposed’ upon it. [p. 384, col, 1] 
-—Bection 77 of the Ohota Nagpur Tenancy Act 
effectively prevents the occupancy rights from aceru- 
ing in respect of ghatwali lands if they had nof 
accrued before the Act came into force. [p. 385, col. 1.] 
*. Quere.— Whether a Statute relating to procedure can 
purport to create substantive rights ? i 
X Appeal from a'decisiog of the Subordi- 
nate Judge, Manbhum, dated the 27th June 
1921, affirming that of the Munsif, Chaibasa, 
dated the 23rd December 1920. . 


` Mr. S..N. Bose, for the Appellant. 
Messrs. S. N. Banerji and B. C. Mitter, 
for the Respondent., e ` 
Sen, J.—This appeal arises out of a suit. 
for recovery. of khas possession of certain 
landa.after ejecting the: defendant. there; 


E 


LAL SINGH-V. KRISHTO KHUTYA, ~- - 


_Mohesh 


383: 
from and. for declaration -of plaintiff's. 
raiyati right thereto, The. plaintiff-res- 
pondent's case was that he had possession 
of theland all along by payment of.rent 
to the superior landlord, that the lands had 
been recorded in the last District Settle- 
ment as plaintiffs raiyati lands but that. 
the defendant-appellant had ‘forcibly dis- 
possessed the plaintiff from the land on the 
30th October 1919. | : 
The.defence was that the lands in dispute, 
form part of.a ghatwali service-tenure,. 
that the defendant being a Paik Ghatwal 
under Government was entitled to those 
lands inlieu ofservices rendered by him 
as such 'ghatwàl and that no right of 
occupancy could accrue in respect of such 
lands. The Court of first instance mainly 
relied upon the Record óf Rights in which 


? 


‘the plaintiff-Crespondent had been recorded 


in the Settlement Khatian (Ex. l)as the 
"dakhalkar." The Court on this basis 
declared the raiyati right of the plaintiff 
to lands and passed a decree for khas 
possession. On appeal before the learned 
Subordinate Judge the judgment and the 


. . decree of the First Court were upheld. 


Four points fall to be considered, first, 
whether occupancy rights are consistent 
with the incidents of ghatwali tenures in 
general; secondly, whether even if incon- 


‘sistent with ghatwali tenure in general, 


in this particular case occupancy right 
might be said to have accrued by virtue 
of-eustom or usage; thirdly, if, as. has been. 
contended before us, by virtueof s. 6 of 
;hota Nagpur Landlord and Tenant Pro- 
cedure Act (I of 1879) occupancy rights 
could be acquired under the law in force 
prior to the introduction of the Chota 
Nagpur Tenancy Act (VI of 1908) could 
such rights created be affected by s. 77 
of the latter Act;  fourthly, whether 


in the case before us occupancy right 


did come into existence prior to the passing 
of the. Chota Nagpur Tenancy Act (VI 


.of 1908); if not, what was the legal posi- 


tion of the tenant who had not complet- 
ed his tenancy before the introduction of 
the Aet. - 

On principleit appears that the incidents 
of ghatwali tenures are inconsistent with 
the acquisition of a right of occupancy 
in land subject to such tenure. As has 
been observed by Mitra, J., in the case of 

Majhi .v. Pran Krishna Man- 


dal (1) “If it be once conceded, that 
(1) 1 C. L, J. 138 at p. 141, ; 


toad 
ve 
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a successer of a ghatwal takes possession 
of gliatwali lands free from ‘all encumbr- 
ances created by his predecessor, that is, 
he is entitled to the possession of the 
land in the same condition as it was at the 
time ofthe first creation of the tenure, 
subject to any rights imposed upon it by 
the Government, it.is difficult to say that 
the land may be encumbered by statutory 
rights such as rights of occupancy or non- 
occupancy. The growth of such rights 
would seem to be inconsistent with the 
nature of service-tenure." This was also 
the opinion expressed by Fletcher, J., in the 
case of Jafaruddin Saha v. Jamini Ballav 
Sen (2). There appears to have been 
a different view expressed in the case of 
Siti Kanta Dey v. Bipra Das Charan (3) 
which is relied upon in this case by 
the Court below. That case was in 
respect of: ghatwali land in the District 
of Bankura. Butit appears that in that 
case there wasa finding of fact to the 
effect that the tenant was in possession as 
cultivating raiyat under the ghatwal for 
more than 12 years before the Bengal 
Tenancy Act came into operation and it 
was held that s. 181 of the Bengal Tenancy 
Act could not have the effect of depriving 
the raiyat of a right which bad already 
accrued to him before: the passing of 
the Act. The next case cited is the case 
of Ram Kumar Bhattacherjee v. Ram Newaj 
Raj Guru (4). In that case it was held 
that right of: occupancy could be ac- 
quired by a tenant in ‘chowkidart, bhakran 


lands under s. 6 of Act X of 1859. On the. 


other hand, inthe case of Upendra Nath 
Hazra v. Ram Nath Chowdhury (5) 
Maclean, C. J., held that occupancy rights 
could not be acquired in ghatwali lands, 
following the decision of Mitter, J., in Mo- 
hesh Majhi v. Pran Krishna Mandal (1). 
In view of the rulings on the subject of 
ghatwali tenure it seems clear that the 
better opinion is that occupancy rights are 
inconsistent with such tenures inasmuch as 
on principle the landlord is entitled to 
have the land that was given to the ghat- 
wal in lieu of performance of his duty re- 
turned to him in the same condition free 
from any encumbrance or rights of any 
other person imposed upon it. 

(2) 46 Ind. Cas. 341; 23 C. W. N. 136; 28 C. L. J. 


“"(3) 46 Ind, Cas, 485; 22 OW. N. 763; 270.1. J. 


i") 31 0. i021; 8 C, W. N. 860. ` 
5) 33 0. 630. DE 


LALSINGH 4), KRISHTO KHUTYA. 
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In the present case, however, the learned 
Subordinate Judge seems to have 'proceed- 
ed upon the observation of Mr. Reid ap- 
pearing at page 15 of his Work on the 
Chota Nagpur Tenancy Act. He observes, 
“In the District of Singhbhum such a rai- 
yat with whom land was settled on cash 
rent acquired by custom right of occuapancy 
since it was settled. It follows from 
the above that if the land was settled on 
cash rent with the plaintiff by the previous 
ghatwal before the passing of the Chota 
Nagpur Tenancy Act he acquired right of 
occupancy in it and s. 77 (which corresponds 
to s. 18Lof the Bengal Tenancy Act) cannot 
affect the right of the plaintiff.’ This 
brings us to the second point; if the case 
has to rest upon usage or custom it must 
necessarily depend upon evidence of such 
custom and usage. The incidents of ghat- 
wali tenures, in fact of service-tenures in 
general, differ widely in different parts of 
the country and the question of custom 
or usage in relation to ghatwali ‘lands 
must be pleaded and evidence must be 
gone into in order to come to a conclu- 
sion as to whether by virtueof such cus- 
tom or usage oceupanoy rights might be 
regarded as having accrued in respect of 
such lands. No such thing was done in 
the present case; it seems to us that the 
whole ease has been made to rest upon 
the observation of Mr. Reid in his Com- 
meittary to the Chota Nagpur Tenarcy 
Act. This position is utterly untenable. 
Thirdly, it has been contended that by 
virtue of s. 6 of the Chota Nagpur Land- 
lord and Tenant Procedure Act (1 of 
1879) it must be held that occupancy 
rights: could accrue in respect of all lands 
without any distinction’ If this was the 
effect of statutory provisions prior to the 
introduction of Act VI of 1908 then.s. 
77 of the Chote Nagpur Tenancy Act 
could not be deemed to affect such rights 
already accrued. ‘This ‘argument is ad- 
vanced on the analogy of arguments put 
forward in some of the cases cited above 
in which reliance was placed upon s. 6 
of Act X of 1859 and it was urged that 
by virtue of the provisions of that section. 
Section 181 of the Bengal Tenancy Act could 
not be deemed to preclude the accrual of 
occtpancy rights in land subject to ser- 
vice-tenures. It is true that the terms of 
s.6 of Act I of 1879 are similar to those 
of s. 6 of Act X of 1859 but judgin 
from the: preamble-of Act.I.of1879 whic 


^ 
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purportsto amend"^the procedure’ in suits 
between landlord. and tenant, in . Chota 
Nagpur, I have some doubts in my mind 
whether'a Statute relating to Procedure 
could purport to: create substantive rights 
of occupancy.. I dọ, not think, however, 


PUN fO i 


that itis necessary to express an opinion . 


on the point. in the present case ; for 
in the present . case admittedly the’ plaint- 
iff was in possession of the land for only 
10 years prior to the passing of the Chota 
Nagpur Tenancy Act. The occupancy 
right, therefore, had not accrued to ‘hin 
at the time. when Act VI. of 1908 came 
into ‘force and. it must be held that direct- 
ly the Act came into operation s. 77 of 
that Act would effectively ` prevent thé 
occüpancy right from.aecruing in respect 
of ghatwali land. In view of this cons 
sideration we -think that it cannot be 
declared: that -the - plaintiff-res poüdent has 
-raiyati right to the land in question. 

‘The result is that the appeal is allowed; 
the judgment- and decrees of the Courts 
below are reversed. and the.suit of thé 
plaintiff-respondent i is dismissed. The’ ap- 
pellant is awarded Du costs in all the 
Courts.. i 

. Roses. p agree. MEK 
` ii allowed.. 
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‘RANGOON HIGH COURT. 
' SpecraL First CrvrL APPEAL No. 203 
| or 1923. 
May’ 30, 1924.. 
JPresent:—Mr. J ustice Lentaigne: 
and Mr. J ustice ee 
MAS 








versus p 


. MA ci, an eee, ere 

Buddhist Law, Burmese—Mutual Help’ Association— 
Nomination to "fund, whether testamentary disposition 
—Nomination, validity of. 

. The rules of a Mutual Help Association of which the 
deceased, & Burman Buddhist, was a membér, and to 
which: he paid a monthly subscription, entitled: the 
nominee of a member, on-the latter's death, to receive 
& certain- Bum from the ‘Association. It'was-open to a 
member at any time to cliange his nominee.. Defend- 
ant was the nominee of. the deceased: ' - 

Held, that the nomination amounted to a testamele.- 
ary disposition, and was, therefore, invalid inasmuch 
as the deceased” being a- Burman Buddhist had ‘no 
power to make'a Will [p.386,coll]: 


Nana Tawker v. Bhavani Boyee, 60 Ind.-Cas. 239; 43. 


M. 728; 39 M. L, J.. i (1921) M. W. N. 70, Florina 
Martics Y. iod xd d. Cas. 677; 33 M. L.- J. 476 aud 


CMAGNUCCDMACGUN. . 


IN Te Williams: Willams v. Ball, (1917) 1- Ch. 1; 86 
L. J. Ch. 36; 115 L: T, 689; 61.8. J. 42, referred to. 
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Special. first: civil ` appeal. against ` the 


‘decree of'thé Small Cause ‘Court, , Rangoon, 
in Civil Regular No. 3676 of 1923: 


Mr. Dantra: ‘for the Appellant. 
Mi. Ketth; for the Respondent., 
JUDGMENT. 

. Carr, J .—Maung Yaw was an employee 
of the Customs Department in Burma. He 
was a. member of the. Burma Customs 
Mutual Help Association, and as such paid 
a monthly subscription; , This entitled his 
nominee; on his death, to receive the sum 
of Rs. 1, 200 from the Association. It was 


t 


open to thé member at any time to change 


his nominee. ` He ‘could himself in certain 
circumstances ‘cease to, be a member of the 
"Association and obtain: a refund of one-half 
fin the" amount of ‘subscriptions paid by 

im: 

‘Maung Yàw's nominee was his sister, 
Ma Nu, the défendant-appellant. Maung 
Yaw ‘died and the Association paid thie 
‘Rs. 1,200 to Ma Nu. Then’ the respondent 
Ma Gai, ^who is the widow and administra- 
trix of. ‘Maung Yaw, -sued to recover the 
money from Ma Nu. She obtained a decree 
in ‘the Small‘ Cause Court and Ma Nu now 
appeals: The only question for decision is 
whether Maung Yaw's nomination of Ma 
Nu amounted to a testamentary disposition. 
It is admitted that ifit does, it is invalid, 
since Maung Yaw, as 4 Burman Buddhist, 
had' no power to make a Will: The money 
would in that case go-to Maung Yaw's 
natural heir, that is; to the plaintiff. 

In Daw Khin v. Ma Than Nyoon, 
unpublished, Civil Regular No. 441 of 1920 
of the Chief Court of Lower Burma—it was 
beld- that a gratuitous assignment of 
endowment life policy was a testamentary 
disposition and, therefore, invalid among 
Burman. Buddhists. The learned Judge 
followed the decision in Nana'Tawker v. 
Bhavani Boyee (1) which. was a case of a 
provident fund very similar to the present 
case, It was held there that a nomination 
ôf 4 person to be paid by the fund on the 
death of the subscriber was a testamentary’ 
disposition and, therefore, was valid only if 
duly attested by two witnesses. 

In Florina Marties v. Pinto (2) a some- 
what similar fund was in question. The 
subscriber assigned her rights to her nomi- 


(1) 60 Ind. Cas, 239; 43 M. 728; 39 M. L. J. 391; (1921) 
N. 70. 
e 42 Ind, Cas, 677; 33 M. L. J. 476, 
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nee who thereaftér paid the subscriptions 
faling due. Later she wished to change 
her nomination, but the fund would not 
allow thig as she could not produce the 
nomination certificate, as required by the 
rules, because the certificate had been made 
over to the nominee. Then she made a Will 
leaving this money to the plaintiff, who 
on her death obtained Probate and then 
sued the nominee and the fund. It was 
held that the nominee was entitled to the 
money. That case is distinguishable from 
Tawker’s case (1) and from the present one. 
It was clear that the subscriber had by 
contract parted with her rights in the fund 
to the nominee and, therefore. had nothing 
left which she could bequeath. 

In Inre Williams; Williams v. Ball (8) 
it was held that an assignment ofa life 


policy, conditional on the assignee surviv-- 
ing after the death of the assignor was 


either a revocable mandate or authority 
which was revoked by the death of the 
assignor, or, if taking effect on the death, 
a testamentary document not duly exe- 
cuted, 

[think it must be held in this case that 
the nomination of the appellant was a 
testamentary disposition. Under it noth- 
ing vested in the appellant. It was open 
to the nominator to change his nomination 
at any time-or to nullify 1t by retiring from 
the Association and withdrawing half of his 
subscriptions. It was only on his death 
while still a member that anything became 
payable to the appellant, Had the Associa- 
tion been wound up during his lifetime he 
and not his nominee would have been 
entitled to share in the assets. 

It must, therefore, be held that the nomi- 
nation did not more than consititute the 
appellant a trustee for the heirs of Maung 
Yaw in respect of this money. 

I would, therefore, dismiss this appeal 
with costs. 

Lentaigne, J.— concur. 

Z. K. Appeal dismissed. 


(3) (1917) 1-Ch. 1; S6 L. J. Oh. 36; 115 L. "T. 689; 61 
‘De J, 42, 
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PATNA HIGH COURT. 
Sxconp Crvin APPEALS Nos. 1019, 1041, 1044, 
1045, 1048, 1049, 1050, 1061, 1067, 1092, 

l 1158 anp 1221 or 1922. 
August 5, 1924. 

Present:—Sir Jwala Prasad, KT., 
Acting Chief Justice, and Mr. Justice | 
Kulwant Sahay. 
HARGOBIND RAI AND ANoTHER— 
PLAINTIFFS—A PPELLANTS 

versus 
Maharaja Bahadur KESHW A 
PRASAD SINGH AND oTHERS—DEFENDANTS 
— RESPONDENTS.  . 
- Criminal Procedure Code (Act V of 1898), s. 146— 
Aitachment of disputed property—Detlaratory surt 
after attachmenit—Plaintiff what must prove—-Land- 
lord and tenant—Amaldastak, meaning oj—Lease. 

Whatis required of the plaintiff who comes to Court 
after an attachment oflands under s. 146 ofthe Cr. P. 
C. is to show to the Court that he has got rights in the 
lands in dispute and is entitled to possession thereof, 
fp. 388, col. 1.) 

Ina case where the plaintiff comes to Court for a 
declaration after attachment of lands under s. 146, Cr. P. 
C., that the lands are his occupancy lands and that ‘the 
attachment under s. 146 was bad inlaw making both 
the landlord and certain persons who claim to possess 
the lands under an amaldastak from the landlord, 
parties to the suit, if during the pendency of the suit the 
landlord agrees to let the plaintiff into possession of the 
disputed lands and confers rights upon him which 
would entitle him to retain possession of the lands, that 
would be quite sufficient to entitle the plaintiff to a 
decree declaring his rights to the lands in dispute, 
which would entitle him to get the properties released 
m peces made by the Criminal Court. [p.388, 
col. 2. 

An amaldastak is not a lease. It is an order or hookum- 
nama to go and take possession for consideration 
which would be shown upon them lateron. It does not 
create any tenancy. [p. 391, col 1.] — 

Appeals from the decisions of the Distriet 
Judge, Shahabad, dated the 1st June 1922, 
modifying those of the Subordinate Judge, 
Second Court, Arrah, dated the 27th June 
1921. 


Messrs. P. Dayal and J? Sahay, in 
Nos. 1019, 1044, 1048, 1049, 1056, 1067, 1092, 
and Messrs. S. M. Mullick and S. N. Roy, in 
Nos. 1041, 1045, 1061, 1158, 1221, for the 
Appellants. ° 


Messrs. N. N. Sinha, L. N. Singh, S. N. 
Roy, R. B. Saran and D. N. Varma, in 
Nos. 1019 and 1048, Messrs. N. N. Sinha, 
L. N. Singh, P. Deyal, J. Sahai, in No. 1041, 
L. N. Singh, N. N. Sinha, and S. N. Rai, in 
Nos. 1044, 1049, 1050, 1067, and 1092, L. N. 


| Singh, N. N. Sinha, P. Dayal and S. Sahi, 


in Nos. 1045, 1061, 1158, 1221, for the Re- 


Sspondents. ; 
| JUDGMENT. 
Kulwant Sahay, d.—These appeals 
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arise oùt of suits brought by the plaintiffs 
for a declaration that-fhey are kastkars in 
Tespect of the lands in dispute in each case 
and that the defendants have got no right 
to bring the said lands in their khas pos- 
Session on the strength of the decreé alleg- 
ed'by them as proprietors of Naubarar or 
in any other way. There was a further 


‘prayer in the plaint to the effect that it 


‘Muy be held that the proceedings taken 


under s. 146 of the.-Cr. P. C. were impropet, . 


: illegal, null and void, and inoperative, and 
that the plaintiffs are entitled to maintain 
khas possession.. The circumstances under. 
‘which the suits were brought may be short- 
ly stated as follows:—It appears that the 
lands in'dispute are’ in Sheopur Diar: 
Originally there was a mahal known , as 
Sheopur Diar Gangbarar which was. a 
temporarily settled estate. 
ly settled estate was measured and it was 
found that there was a formation of new 
‘lands to the extent. of 569 bighas. This 
-new re-formed land was made a new mahal 
with the name of Sheopur Diar Naubarar 
. and a Government revenue of Rs.. 1,102 was 
fixed for this mahal and it was settled with 
the proprietors of Sheopur Diar Gangbarar. 
This occurred in’ the district of Ballia in 
the United Provinces. Subsequently this 
` mahal. was transferred to Shahabad. for 
revenue purposes. In 1903 the Naubarar 
mahal was put-up for sale for arrears of 
Government revenue and was purchased 
_by the Maharani of Dumraon There was 
‘however a dispute between the Maharani 
and the original preprietors of Shedpur 
Diar who were.known as the Shenpur Babus 
‘as regards possession and, in 1911 a suit 
was brought by the present Maharaja of 
Dumraon for possession of the estate which 
had been purchdsed -at the revenue 
‘sale. This suit was decreed by the First 
Court on’ the 22nd January 1916 and pos-. 
‘Session was delivered to the Maharaja on 
the 23rd April 1916. It is nécessary to note 
‘that the 23rd April 1916*corresponds to the 
oth Baisakh 1323 F. At this time the plaint- 
ifis in the present suit werein possession of 
the lands in dispute and they opposed the 
‘Maharaja in his efforts to take khas posses- 
‘sion. The Maharajain order to take khas 
possession of the lands which were held by 
the plaintiffs in the present suits granted 
amaldastales to "the contesting tenant-de- 


fendants in the present suits with the object: 


‘that they should bring the lands into their 
‘possession ‘and dispossess the plaintiffs. 


‘the tenant-defendants. 


This temporari- 
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The amaldastaks have not beén produced 
in these suits but it is stated that they were 
granted in Sawan 1323 F. and were for a 
period of one year only. As soon as these 
amaldastaks were granted a dispute crop- 
ped up’ between the tenant-defendants and 
the plaintiffs as.regards possession of the 


. disputed lands with the result that pro- 


ceedings under s. 144 of the Cr. P. O. were 


instituted. In those proceedings it was 


found that the crops had not been sown by 
Indeed the Police 
reported that the first party who are the 


‘tenant-defendants in the present suits and 
‘the Maharaja had not sown the land and 


it was not expected that the first party on 


‘the strength of the amaldastaks from the 


Dumraon estate would go into such a “den 


“of lions” as the Sheopur Diar is, to take 


possession of the lands; and it is notice- 
able that the amaldastaks were granted in 
Sawan 1323 F. after the season for cultiva- 
tion had commenced in Jeyth or Assarh 


:1323 F. The result was that the Magistrate 
made an order in the s. 144-proceedings 


on the 30th August 1916 directing the de- 


‘fendants not to go on the lands in dispute. 


Against the order of the Magistrate the 
defendants came up to the High Court 
and the High Court was of opinion that 
having regard to the circumstances of 


‘the case the proper procedure to adopt 
"was to initiate proceedings under s. 145 
' of the Or. 


P. C, Accordingly proceed- 
ings were initiated under s. 145 but the 
learned Magistrate. was unable to come to 
a finding as to who was in actual posses- 
sion and accordingly by an order dated the 
30th April 1917 the lands were attached 
under s. 146 ofthe Cr. P. C. It is to be 
noted that before the final order was passed 


attaching the lands under s. 146, the Magis- 


trate.on the 22nd February 1917 had made 
an order of attachment before passing the 
final order. 

The present suits were instituted in April 
1920 with the prayers set out above. After 
written statements had been filed theplaint- 
iffs and the Maharaja of Dumraon whom 


for the sake of convenience we may call the 


landlord defendant in these suits, entcred 
into a compromise the effect of which was 
that the plaintiffs were granted by the land- 
lord the lands in dispute in each of these 
suits with rights of occupancy therein at 
a rental of Rs. 7-2-6 per bigha. There were 


further stipulations as regards the land- 
Jord. recovering thé money which had been 
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-collécted .by-the Magistrate during the 
‘period the lands were under attachment 
as representing the usufruct of the lands 
‘during the period of attachment. When 
„the petitions of compromise were filed in 
‘these suits the tenant-deféndants were not 


willing to let the matter rest there, and . 
. plaintiffs to a decree declaring their rights 


they showed their intention to contest the 
“suits. 
matter! was compromised between the 
plaintiffs and the landlord—defendant the 
suits were tried atthe’ instance of the tenant- 
defendants. | 
The learned Subordinate Judge dismiss- 
ed, the suits on the finding that the plaint- 
iffs had failed to prove a “tenancy right in 
‘the land before the compromise entered 
‘into after the ins titution of the suits. 


There were appeals to the learned Dis-. 


“trict Judge against the decrees in each case 
made by the. Subordinate Judge. The 
learned District Judge has decreed five of 
these suits and dismissed seven with the 
result that we have 12 appeals before us, 
 geyen by the plaintiffs and five by the tenant- 
" defendànts.. The learned District Judge has 
“dealt with each appeal in a separate judg- 
‘ment but having regatd to the view that 
we take in the case all the twelve appeals 
may be disposed .of by one judgment., It 
is to be noted that tlie suits were instituted 
after an order of attachment, under s. 146 
ofthe Or. P. C. Unders. 146 the Magis- 
‘trate if he decides that none of the par- 
‘ties was in possession or is unable. to 
satisfy. himself as to which of them was in 
‘possession of the subject in dispute, may 


attach, the lands in dispute until a com- 


petent Court has determined the rights of 
the parties thereto or the persons entitled 
‘to possession: thereof. The provisions of 
s. 146 are. different from the provisions. of 
‘sub-s. (6) of s. 145 which provides that if 
the Magistrate decides that’ one of the 
‘parties was or should under the first proviso 
to sub-s. (4) .be treated as being in such 
possession ‘of the said subject, he shall 
issue an order declaring such party to be 


entitled to possession. thereof until evicted ' 


therefrom in due course of law.’ What is 
required of the plaintiff who comes to 
Court after an attachment of lands under 
8.146 of the Cr. P. O. is to show to the 
Court that he has got Yights in the lands 
in dispute and is "entitled. to possession 
thereof. Having regard to: what. has 


happened i in ‘the present suits it is un- 


pecessary . dd the. plaintifis to prc ove any 
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The result was that although the: 


plete. . 
‘claim under amaldastaks granted ‘by- the 


landlord: 


‘tenancy right in the lands in dispute. 
amaldastaks have not been produced and 
in their written statements 
‘claim any higher right than the right to 
be on the lands for. one year -which, right 
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antecedent: right. in order.to. succeed.; Hf 
during the pendency of the suits the Jand- 
lord: agrees to let the plaintiffs iņto pos- 
session of the disputed lands and confers 
rights upon them, which. would entitle 
them to retain possession of the land, that 

would be quite. sufficient to entitle the 


to the lands in dispute which "would entitle 
them to get the properties released from 
attachment made by the Criminal Court.. In 


‘the present cases the landlord defendant 


has by agreement acknowledged the plaint- 


_iffg as occupancy tenants and has fixed, a 
certain rent and, therefore, the title of the 


plaintiffs | to the lands in dispute is, com- 
The contesting defendants who 


landlord.defendant in Sawan 1323. do not 
deny the fact of the comprornise or the 
fact that under.the compromise the plaint- 
iffs have acquired a valid title under the 
What they contend is that before 
the plaintiffs acquired this title they had 
already acquired title under the amal- 
dastaks. Now no evidencehas.been adduced 
by the defendants that the. amaldastaks 
were really intended to give them T 

ec 


they do not 


terminated in any event in Sawan. 1393. LE. 
which corresponds to July 1917, much 


‘earlier than “April 1921 when ‘the. com- 
promise was effected beiween: the plaintiffs 


and the landlord. defendant. The plaintiffs 
in their plaint have stated that the amal- 
dastaks werenominaland collusive, documents 
and were granted on behalf of ihe landlord 
defendant to his creatures and it was not-a 
valid and-operative document and did not 
confer any title. on ‘the tenant-defendants. 


The Idndlord defendant in. his ‘written 


statement. stated. that under the. amal- 
dastaks the tenant.defendants. entered into 
possession of' the lands in. dispute: and 
brought them under eultivation and grew 
crops thereon. but he doesnot say that any 
tenancy right was conferred on the tenant- 
defendants. The tenant-defendants i in their 
written statements merely alleged that they 
took. esettlement - of the lands from the 
Dumraon estate under amaldastaks granted 
for one year and brought them, under 


cultivation. and grew crops thereon, Neither 


ihe Jandlord. defendant nor the . tenante 
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defendants state what rights were .con- 
ferred by ‘the ‘amaldastaks. The. facts 
found in the present cases. clear ly show 
that the amdaldastake wére never intended 
to be a real -settlément conferring any 
tenancy right upon the ienant-defendants. 
Having regard to the fact that there is a 
total absence on the side ofthe tenant- 
defendants of anything to show that they 
have acquired any tenancy rights in the 
lands under. fhe amaldastaks and to the 
fact that the plaintiffs have. admittedly, 
acquired occupancy rights under the com-. 
promise with the landlord defendant I am 
ofopinion.that the- plaintiffs..are entitled 
to a decree déclaring their title- as. occu-. 
pancy tenants of' ‘the lands in dispute. 
According ío tlie; defendants themsélves 
the lands? were Sir.zerait lands of the land- 
lord -and they adduced specific evidence 
on the point that the lands were sir gerait: 
lands of the: larüdlord .and that they - were. 
let into them under the amaldastaks. Tt 


is a patent fact that in Baisakh 1393 when 
possession was delivered to the landlord. 


the plaintiffs opposed his taking khas pos- 
session. Having regard to the fact that 
the Jándlord was unable to take. khas pos- 
session himsél? and sought. the help of the 


tenant-defendants to grow crops and to the. 
fact that as Soon as they wanted to goon. 


the lands thére was a proceeding under s. 


T44 of thé Or. P.C. ‘and an order wás.madeé 
against: them, and that ‘this was "followed. 


by .an: order for attachment under s, 146 of 
the Or. 
defendants nevér;as.a matter of fact: actually 


entered: upon. the land and, therefore, could . 


secure no tenancy right whatsoever. They 


wére merely, agents of the landlord, em-. 
‘ ployed by him ‘to, take possession on his. 


behalf, In, this view of the case the plaint- 
iffs are entitled fo-succeed. I would, there- 


fore, decree’ Apneals Nos. 1019, 1044, 1048, - 


1049, 1050, 1067; and 1092 which are the 
appeals. by the plaintiffs to this Court and 
I would , dismiss: appeals eNos. 1041 1045, 


1061, 1158 and1221,which-are the appeals ` 


of the tenant-defendants. The plaintiffs 
are.enfitled to' their costs in this Court 
and i in the Courts below. 

' Jwala Prasad, Actg.C. J.—1 entire- 
ly-agree with my. learnéd brother. [ wquld 


only add a few words. It appears to me that: 


the Courts, below have misconceived the 
scope of the suits and. the defence set up. 
Accordingtothe plaintiffs the tenant-defend-. 


ants to whom amdldastaks were granted 


`X 
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o dt is clear that, the ténant- 
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The lands were: 
claimed, by the Maharaja on the. strength. 
of dakhaldehani (delivery of . possession). 
awarded fo him in the title: suit .Against: 


the proprietors of Sheopur Diar on. the 23rd 
“April 1916. His case was that-the lands: 


were ‘previous to the delivery of, the samé» 
to him in the khas possession of- the: 
proprietors of Sheopur Diar as their zerait: 
and khudkasht lands and consequently he: 
Was entitled.to khas possession. of the 


‘lands in dispute. The plaintiffs claimed 
‘that the lands were not in the direct pos-: 


session -of the out-going proprietors and: 
were in their possession as ratyats theréof 
and consequently the Maharaja of Dumraon 
on: the strength of his -delivery of posses- 
sion from the Civil Court was not compe- 
tent ‘to dispossess them. According to the 
plaintiffs : the tenant-defendants were > simply 
creatures or agents employed by the Maha- 
raja of Dumraon undercover of amaldastales 
to.recover for him possession of the pro- 


'perties by ousting the plaintiffs therefrom. 


This was the case expressly set up in para. 
14 of the plaint and the relief is, 
therefore, - directed against the Maharaja 


-himself whose claim to khas possession 


was. opposed upon.the strength of the 
decree obtained by. him. That Telief i is as 
follows: «Tt may be held that the plaintiffs 
are kastkars in respect of the lands in 
dispute, and that the, defendants have got 
noright to bring the said.lands in their 
khas possession on, the strength of the 
decree alleged by them as a proprietor of 
Naubarar or inany other way.” The plaint- 
iffs never accepted the tenant-defendanis 
as lessees of the property. They were 
simply supposed to be the weapons used by 
the Maharaja to dispossess the plaintiffs 
and the amaldastaks never conferred any 
right such as that of tenant or raiyat. This 
relief the plaintiffs according to their case 
obtained without the necessity of àn ad- 


` judication by the Court by means of a com- 


promise with the Maharaja in which he 
accepted the plaintiffs as his tenants with 
óceupaney rights in the lands in question. 
Therefore, the moment the compromise was 
effected the plaintiffs obtained what they . 
sought in relief No. 1 quoted above. The 
right. of occupancy conferred by the com- 
promise was . the .only thing they then 
néeded in order-to get possession of the 
property ffom the hands of the Magistrate 


-who, had attached the lands under. s. 146 


of the. „Cr. P, €... My learned: brother... 
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has clearly. given the meaning and scope of 


an- order under that section.and the time up: 


. to which the Magistrate can keep proper- 
ties in his possession attached under that 
section and that time is in the' words of 
the section " untila& competent Court has 
determined the rights of the parties thére- 
to or the person entitled 10 possession 
thereof.” In the Criminal Court the par- 
ties to the s. 145 proceedings were the 
Maharaja as landlord the plaintiffs claiming 
as kashtkars and the tenant-defendants 
under the amaldastaks. These were the 
parties interested in the order made under 


ss. 144, :145 and 146 and these were the per- 


sons interested in having their right de- 
termined by à eompetent Civil Court so as 
to recover khas possession of the proper- 
ties from the hands of the Magistrate. 
These were the parties in the suits in 
the Civil Court brought by the plaint- 
iffs. The plaintiffs set out their own 
right and title in the plaint as that of 


kashtkars from before the decree and: 


dakhaldahani of the Maharaja but their 
real claim was that they were occupancy 
tenants of the land. The Maharaja disclos- 
ed his case and he claimed the lands as 
his sir zerait or bakasht which would en- 
title him to recover khas possession of the 
properties with the right to settle the same 
with anybody he pleased. The tenant-de- 
fendants in their written statements joined 
hands with the Maharaja and their state- 
ments are exactly the same as his on the 
crucial point; vide para. 12 of the 
written statement of the Maharaja and 
para. 5 of the written statement of the 
defendants in Suit No. 133. Now what 
are the rights claimed by the Maharaja 
and amaldastak holders in their written 
statements. 
are sir zerait or bakasht of the proprietor 
and that the tenant-defendants took settle- 
ment of the same from the Dumraon Raj 
under amaldasiaks for one year 1324 F. 
and brought them under cultivation and 
grew crops thereon. The Maharaja's writ- 
ten statement is virtually the same though 
slightly changed in the wording in order 
to preserve to himself the right against 
the amaldastak people also ánd he simply 
says that the amaldastaks were given to 
the defendants and under the amaldastaks 
the said persons entered into possession 
of the lands, en sé 
the lands were given to them as tenants, 
Now .we can well understand the mind 
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: to create any tenancy right. 


Their claim is that the lands. 


He does not even say that: 
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of the Maharaja Bahadur. He never cared 
The plaintiffs 
challenged not only the bona fides of that 
document but the rights created therein 
and their suits are entirely for the deter- 
mination of the rights of the contending 
parties who were before the Criminal Court 
in the s. 146-proceedings. The amal- 
dastaks were the title deeds, That would 
have shown what rights were held by the 
tenant-defendants. It is curious that there 
isa total absence in the written statements 
of the tenant defendants of any claim to 
tenancy in the lands based upon their 
holding lands in the village as settled’ 
raiyats. There is even an absence of claim of 
a raiyati interest in the lands in suit. They 
were bound to disclose their case and 
their rights. It is not open to them now 
to urge that they had rights of a differ- 
ent character or of a higher character. 
Under the rule of pleading, pleas should 
be ' definitely taken and the facts con- 
stituting the pleas should be expressly 
stated. The plaintiffs’ case was liable to 
be attacked on several grounds the most 
important of which was that the tenant- 
defendants had acquired a right of oceu- 
panoy in the land or a raiyati interest. No 
such right has been ‘claimed. ‘The ecm- 
promise was arrived at at a late stage 
after written statements had been filed. 
The compromise does not af all alter the 
situation and does not entitle the de- 
fendants to change their: case set out in 
their written statements. It was open to 
them before the written statements were 
filed. In the changed circumstances brought ` 
about by the compromise the plaintiffs 
were no doubt entitled to amend their 
plaint. 'The learned Distriet Judge says 
that the admission 'of the proprietors’ right. 
to settle the lands was without any  pre- 
judice for the Maharaja. would not like to 
have to declare that he had no right to 
settle the lands for.that might prejudice 
him in connectio& with other cases in this 
or other diaras. The object of the plaint- 
iffs was to obtain occupancy rights, they 
did obtain that and the fact, of the Ma- 
haraja's right to settle .did not at all affect 
their case. The compromise, therefore, en- 
titled them to amend their plaint but this 
the Court below refused and the reason 
given for refusal was neither suf{cient nor 
valid, for under the new C, P. C., O. XVII, 
r. 6, amendment may be allowed at 
any stage of the case and we have allow- 
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ed amendments. even -in the appeal stage: 
In the altered circumstances of the pre- 
Bent case amendment should have been 
allowed. Now when the plaintiffs andthe 
tenant-defendants only were? allowed to 
fight with each other, we further think that 


the -Courts ‘below were wrong in not. 


allowing the plaintiffs to bring the jins- 
war papers on the record and use them, 
However these matters do not affect the 
case in the view that we have taken of it. 
In the evidence which I have scrutinised 
there is nota word or suggestion relating 
to any title except the amaldastaks. They 
expressly say that the lands in suit were 
sir zerait of the proprietor. Therefore, if 
they had amaldastaks for a year their right 
to claim the lands as occupancy or un- 
occupancy Taiyats is barred by s. 116 of 
the: Bengal Tenancy Act. They held under 
. a. written. lease and after expiry of the 
lease they were only trespassers but in this 
case they could not get possession even 
and before the ploughing season their dis- 
pute arose and in fact their amaldastaks 
came into existence after the ploughing 
season and during the sowing season they 
were forbidden to go near the land and 
after that time at the time of harvest in 


Falgun 1324 F. the lands were attached. . 


There was no occasion for them .to make 
use of their amaldastaks. In the absence 
of the documents being produced the plaint- 
iffs are entitled to say that the amaldastaks 
did not create any tenancy right but were 
an order ‘or hookumnama to these people 
to go and take possession for considera- 
tions which would be shown upon them 
later on. From what I know of amal- 
dastaks this isthe only meaning. The con- 
sideration. is the future-and their service 
return to the Raj:is.in taking possession 
of the land. Amaldastaks are not leases. 
For all these reasons I agree with the 
view of my learned brother. The decree 
wil be in accordance with the terms of 
the compromise entered into between the 


plaintiffs and the Maharaja and against, 


the tenant-defendants on contest declar- 
ing that the lands in suit are the occu- 
panoy holdings of the plaintiffs and that 
they are entitled to possession thereof and 
to have the attachment removed by.the 
‘Magistrate under s. 146. On behalf o£ the 
Maharaja of Dumraon, defendant, in these 
cases, the learned Vakil states that he has 
not contested the claim of the plaintiffs 
and no costs should be saddled upon him. 
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No doubt at one stage he set up the 
tenant-defendants and now he has com- 
promised the dispute with the plaintiffs. 
He has now no concern with the litiga- 
tion between the plaintiffs and the de- 
fendants and there will be no costs agains4 
him. T 
Plaintiffs appeals accepted; 





N.H, , 
Defendants appeals rejected. 
RANGOON HIGH COURT. 


SECOND CIVIL APPEAL No. 627 or 1922. 
- ' May 13, 1924. 
' Present:—Mr. Justice Duckworth and 
, | Mr, Justice Godfrey. 
RALA SINGH AND oTHERS—DEFENDANTS— 
APPELLANTS 


VETSUS 
Babu BAGWAN SINGH & Sons— 


i PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Pro-note, suit on—Partnership between de- 
fendants, question of, decision of~—Subsequent suit on 
another pro-note—Partnership, question of, whether 
can be raised—Partnership— Partner, whether can 
sign pro-note on behalf of firm-——Authovity, proof of 
— Part payment made by partner, effect of—Limita- 
tion Act (IX of 1908), s. 20. 

Inasuit on a pro-note executed by one of the 
defendants the plaintiff alleged that all the defendants 
were membérs ofa partnership and that the pro-note 
had been executed on behalf of the partnership. 
The question of partnership was putin issue and 
was decided in favour of the plaintiff. In a subse- 
quent suit on a similar pro-note by the same plaintiff 
against the same ‘defendants the latter denied the exist- 
ence of the partnership : 

Held, that the question ofa partnership was res 
judicata between the parties by virtue of the decision 


, in the previous suit. [p. 393, col. 2.] 


In the case of a trading partnership there is im- 
plied authority for one partner to bind the others by 
signing a pro-note. [ibid.] 

Pandiri Veeranna v. Grandhi Veerabhadraswami, 
45 Ind. Cas. 18; 41 M. 427 at p. 434; 34 M. L. J. 373; 23 
M. L. T. 261; (1918) M. W. N. 285; 7 L. W. 552 (F. DB.) 
Maung Po Sin v. Vellayappa Chetty, 62 Ind. Cas. 
315; 10 L. B. R. 321, and Maung Pho Mya v. Dawood 
& Co., 66 Ind. Cas. 584; 11 L. B. R. 137, relied on. 

A person having general authority to pay the 
amount of a claim has authority to make part pay- 
ments to prevent time from becoming a bar to the claim. 
[p. 393, col. 2.] i 

Braja Sunder Deb v. Bhola Nath, 55 Ind. Cas. 543; 
24 C. W. N. 153; 2U. P. L. R (P. 0.) 1; 12 L. W. 288 
(P. C.), relied on. f : 

Second civil appeal against the judg- 
ment and decree of the Divisional Court, 
Sagaing, passed in its Civil Appeal No. 5 of 
1922. 

Mr. Basu, for the Appellants. 


`- Mr. Sanyal, for the Respondents, 
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| . JUDGMENT. 

` Godfrey, d.—This appeal and: Civil 
Second . Appeal No. 628 of 1922 have been 
filed against the two judgments of the late 
Divisional „Court of Sagaing of the 15th 
September "1922 on appeal from. the deci- 
sions of the District Court of Mawlaik in 
two suits (No. 3 of 1919 and No. 1 of 1920) 
of that Court. 

It is unnecessary to go in detail into the 
various stages of the hearing of these suits 
and the appeals that have been filed before 
the Divisional Court; but it will be sufficient 
to say,that the judgments now. appealed 
from, decreed the suits ‘as claimed against 
the’ defendant-appellants, and that the two 
appeals now for disposal have been argued 
together, the facts in each being very 
similar, and will be dealt with in the same 

manner. 

- he plaintiff-respondent on the 22nd Nov- 
ember 1919 and on the 26th February 1920 
filed two suits in the District.Court of 
Mawlaik against the defendant-appellants 
upon two promissory-notes, the one for 
Rs. 4,000 and the other for Hs. 5,000, both 
alleged to have been executed on the 4th of 
April 1914 by the 2nd défendant-appellant, 
Harnam Singh, on behalf of himself and of 
the other three defendant-appellants, who, 
it was alleged, were his brothers and par t- 
ners, it being further alleged that the 
moneys were lent and advanced for the 
purpose of such partnership business. 
These promissory-notes are Ex. A in Suit 
No. 3 of 1919 and Ex. A in Suit No. 1 of 1920 
respectively. i A 


In his plaints . the plaintiff-respondent 
gives credits for various payments to 
account, and in Suit No. 3 of 1919 on the 
promissory-note “for, Rs, 4,000 claims ex- 
‘ emption from the operation of the law. of 
limitation by reason of an alleged payments 
of Rs. 5 on account of interest on the 30th 
December 1916, and in Suit No. 1 of 1920 
on the promissory-note for Rs. 5,000 claims 
similar exemption by reason of a similar 
payment of Ks. 5 on the 30th March 1917; 
it being his case that both such payments 
were made by the 2nd defendant-appellant 
and endorsed by him on the. two promis: 
sory-notes respectively with the authority 
of the other defendant-appellants. 

- In the first case (No. 3 of 1919) the 2nd de- 
fendant-appellant admitted execution of the 
promissory-note but denied the part-pay- 
ment relied on. Andi in the second case (No. 1 
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of 1920) he denied both, and also denied the 
partnership alleged. 

The other defendant-appéllants denied 

the partnership alleged and the authority of 
defendant- appellant No. 2 to sign promissory- 
notes or to make payments ‘to account of 
them on their behalf in both cases. 
. lt is not now contended that the 2nd de- 
fendant-appellant did not execute both pro- 
missory-notes, but the appeals are put for- 
ward in effect on the following lines:— 

(1) that’ the part-payments relied upon 
and the endorsements of the same are not 
proved, 

(9) that if proved, the payments were not 
made towards interest as such and do not 
save limitation, 

(3)- that par tnership was not established 
on the evidence, 

(4) that the ‘judg gment in another suit 
(No. 54 of 1919 ofthe Township Court) did - 
nol operate.as res judicata on the question 
of partnership, 

(5) that a general power-of-attorney is 
not sufficient. authority for defendant- 
appellant No, 2 to sign or endorse promis- 
sory-notes. 

So far as the part-payments of Rs. 5 are 
concerned the evidence appears to me suffi- 
cient-to establish them beyond all reason- 
able doubt. Both were made at Homalin 
through one Nihal Singh, to whom the 
plaintiff forwarded the promissory-notes 
for endorsement. This procedure was in 
fact adopted in ‘the first instance at the 
suggestion of Harnam „Singh (defendant. 
appellant No. 2) himself. There appears 
to be no reason whatever for not accepting 
the evidence contained i in the two post cards 
(Ex. B and Ex. C) filed in Suit No. 3of 1919 
or for believing that they are not what they 
purport to be, namely, post cards written 
by Harnam Singh to the plaintiff-respond- 
ent. The first bears the post office stamp 
of Kindat of the 30th October 1916 and in 
it Harnam Singh writes: "Ireceived your 
letter I will sign when I will 
come or you send*the receipt per someone 
to obtain my signature. Nowadays very 
busy . . . ." And in the second 
(Ex. C similarly stamped with the date of 
the 18th December 1916 Harnam Singh 
writes: “Your letter received). All con- 
tentg understood Send the 
receipt per Nihal Singh. as much as I cam 
pay I will endorse on “its back, I have no 
time . . >x HE dn send the 
receipt will ‘be very good - ee, td 


—_ 
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“In the light of these two post cards there 
seems no reagon for not accepting the evi- 
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. dence of Nihal Singh and Naidu as to the 


fact of payment-and endorsement on the 
- 30th December 1916 by Harnam Singh. 
And similarly I see no good ground for not 


accepting Nihal Singh's evidence às to the’ 


subsequent payinent and endorsement on. 


the other promissory-note for Rs. 5,000 on’ ly not thinking 


the.30th March 1917, notwithstanding the : 


fact that.one Haji Kaka, who is also said 
to have been présent; has not been called 
without .satisfactory explanation. If the 
endorsement and the signature and the 
exeeution signature on the promissory-note 
for Rs. 4, 000 are compared | they will be 
found to bé very similar. And if that en- 
dorsement is compared with the éndorse- 
ment on the promissory-note for Rs.. 5; 000 
bhe Same -main characteristics i in the writ- 
d “five” i in-each is exactly the same. 
There, however, seems ho reason why 
ihe plaintiff-r espondent, having, what is 


now admittedly, another of Hainam Singh s 


promissory-notes in his possession about 
to become time-barred, should not have 
adopted the.same method of obtaining 
Harnam Singh's part-payment and endorsé- 
- ment as had been previously suggested by 
Harnam Singh himself. ' 

E. therefore; think that the finding on this 
point - in: the plaintiff-respondent's favour 
. was fully justified: 


It is then said that such payment not. 


having been. paid. specifically towards in- 
terest does Bot save. limitation, and refer- 
ence is made.to à ruling in Hem Chandra 
Biswas v. Purna Chandra Mockerjee (1). 
It does, hot- appear. to me, however, that 


this ruling affects the case one way or the 
other, as there. were circumstances to indi- 


cate that, the payments were made on 
account of interest: but even if they had 
been made on account ‘of principal there 
Was writing sufficient to comply with the ' 
requirements of s. 20 of the Limitation Act. 

It remains then to consider the question 
of partnership and it appears to me that 
there is ample evidence on the record to 


support this finding of the lower Appellate ` 


Court, quite. apart from the matter of res 

judicata. "This latter question of res Judt- 
- cata turns upon à similar suit filed $n the 
Township Court of Mawlaik in 1919 (Civil 
Regular, No. 54 of 1919) by the present 


. (4). 35 Ind. Cas. 638;.44.6, 587;.22.0.W.N:190. . - 
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plaintiff-respondent against the first three 
defendant-appellants upon a promissory- 
note of the 7th April 1915 executed by the 
ard defendant-appellant, Saroop Singh, on 
behalf.of himself and the Isteand 2nd de- 
fendant-appellants. The question of part- 
nership was then raised by the 2nd defend- 
ant-appellant alone, the other two apparent- 
it worth while, though 
they undoubtedly had the opportunity of 
raising it. 'This question was finally heard 
and determined, the Court finding that a 
partnership existed, and this decision was 
confirmed in appeal. It would, therefore, 
appear that the question is ves judi catu as 
to the-existence of a partnership betw een 
the first three defendant-appellants in 
April 1915, 

. The facts are also in keeping with the 
plaintiff-respondent’ s case that any one of 
the four brothers was in the habit of taking 
goods for the partnership and signing for 
them in the name of the first two defend- 
ant-appellants, in whose name the business 
appears to have been carried on. 

So far as the question of the authority 
of the 2nd defendant-appellant to sign 
and éndorse the promissory-notes on be- 
half of the others is concerned, it is 
clear that it 
the plaintificespondent to establish any 
‘specific authority in order to succeed. It 
is sufficient if such àuthority can bé inferred 
"from the surrounding circumstances [see 
Pandiri V.eeranna v. Gi 'andhi Veerabhadra- 
swami (2)], and any. person having general 
authority to pay the amount of a claim must 
necessarily alsoohave authority to make part- 
payments to prevent.time from becoming 
a bar to it [Braja Sundar Deb v. Bhola 
Nath (3). Such surrounding cireumstances 
are sufficiently particularized in the judg- 
ments now under appeal and include such 
facts as that the ‘defendant-appellants were 
severally in the habit of obtaining goods 
on the joint account and of selling i in the 
same shop, which appears borne “out by 
the evidence. The fact that they were 
“brothers and messing and living together 
only adds probability to the plüintiff-re- 
spondent’s ease of partnership, which is 
further confirmed by the power-of-attorney 
given by defendant-appellant No.1, Rala 


.(8).45 Ind..Cas, 18; 41M. 427 at p. 434: 34 M. L. J. 
313; 23 M. L. T. 261; (1918) M. W. N. 285: 7 L. W. 552 


(3) 55 Ind. Cas. 543; 24 Su IN. 153; 2 U. P. L. R 


(P. -091412 L, W: 288 (P. C 


is quite unnecessary for’ 
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Singh, when he left for an indefinite period, 
to defendant-appellants Nos. 2 and 4, Har- 
nam Singh and Sham Singh. This suffi- 
ciently, I think, also, concludes the case 
generally against defendant-appellant No. 4, 
Sham Singh. 

Eor the above reasons I consider that the 
plaintiff-respondent’s case of partnership 
and of authority has been established and 
it follows that these "appeals must fail. 
The findings and judgments of the lower 
Appellate Court are confirmed and the suits 
must stand decreed in favour of the plaintift- 
respondent with costs in all Courts. 

‘Duckworth, J.—i concur that these 
two. appeals must be dismissed. The part- 
nership established was a trading part- 
nership, and there was implied authority 
for one partner to bind the others by sign- 
ing apro-note. That this is the law is 
elear from a perusal of the two cases of 
Maung Pho Sin v. Vellayappa Chetty (4) and 
Maung Pho Mya v. Dawood & Co., (5), quite 
apart from the reasons given by my learned 


brother. MM 
Z.K. Appeals dismissed. 
(4) 62 Ind. Cas. 315; 10 L. B. R. 321. 

(5) 66 Ind. Oas. 584; 11 L. B. R. 137. 





OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
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August 28,1924. -~ 
Pvesent;—Mx. Wazir Hasan, A. J. C. 
BHUDHAR SINGH—OsJEcTor— 
APPELLANT 
versus 
Thakur GANGA BAKSH SINGH-—DzcnEE- 
HoLDER— RESPONDENT. 

Hindu Law—Widow, debt incurred by—Decree 
against widow, whether can be executed against hus- 
band's estate in hands of veversiners. . 

Under the Hindu Law a decree obtained by a 
creditor against a widow in respect of a debt which 
would be binding on her husband's estate can be 


* 


executed against that estate even in the hands of' 


eversioner. [p. 394, col. 2] 

u ss ys v. Marudaga Nachiar, 8 Ind. 
Cas. 1072: 34 M. 188; (1910) M. W. N. 799; 9 M. L. 
T. 935; 21 M. L. J. 320, Jhari Koert v. Bijat Singh, 
J4 Ind. Cas. 885; 45 A. 613; 21 A. L. J. 563; (1924) 
A. I. R. (A) 109 and Rameswar Mandal v. Provabati 
Debi, 25 Ind. Cas. 84; 19 C. W. N. 313, relied on. | 

Kallu v. Faiyaz Ali Khan, 30 A. 394; 5 A. L. J. 
367, A W. N. (1908) 173, referred to. mi 
. Appealagainst an order of the District 


Judge, Sitapur, dated the 23rd May . 1924, 


- BHUDHAR SINGH V. GANGA BAKSH SINGH, 


[84 I. C, 1994] 


in an-appeal preferred against that of the 
Subordinate Judge, Sitapur, dated the 19th 
March 1924. : 

Mr. Ram Bharose Lal, for the Appellant. 

Messrs. A.P. Sen aud Ram Sarup Kapoor; 
for the Respondent. 

JUDGMENT,.—This is an- appeal in 
execution proceedings of adecree which the. 
respondent, Ganga Baksh Singh, holds. In 
execution of that decree the decree-holder 
has attached certain property and desires to 
sell it in satisfaction of his decree. The ap- 
pellant, Bhudhur Singh, objects to the at- 
tachment and to the sale, The ground of 
objection will appear from the statement of 
facts which lam now going to give. 

On the 17th September 1912 one Musam- 
mat Deo Kuar executed a simple bond in 
lieu of Rs. 1,351 in favour of Kalyan Singh. 
Ganga Baksh Singh, the respondent, has 
acquired the rights of the obligee of that 
bond. A suit was bronght by Ganga Baksh 
Singh against Musammat Deo Kuar for the 
recovery of the loan due under the bond of 
the 17th September 1912 and a decree was 
passed therein on the 17th April 1918. 
Musammat Den Kuar has since died after 
the attachment in execution of the decree 
under consideration had taken place. She 
was the widow of Ratan Singh and it was 
not denied that the loan was incurred for 
the purpose of satisfying certain debts due 
by her husband. On the death of the 
widow the appellant, Bhudhar Singh, came 
to be entitled to the reversionary estate of. 
Ratan Singh. The property under attach- 
ment,is admittedly property which is Ratan 
Singh's. Bhudhar Singh’s claim is that the 
decree obtained by the respondent on the 
bond of the 17th September 1912 being per- 
sonal against the widow cannot be executed 
against the estate of her deceased husband 
which is now held by the reversioner, The 
Ce below have repelled Bhudhar Singh’s’ 
claim. 

Bhudhar Singh’s learned Counsel reite- 
rates the same ground of objection which 
was taken in the Courts below. I am of 
opinion that the decision arrived at by the 
Courts below is correct, I take itas settled 
law that if the nature of the debt which 
the widow ineurred and for which the 
creditor obtained a decree against her was 
such ag would bind her husband's estate, 
the decree with regard to such a debt can 
be executed against that estate even in the 
hands ofthe reversioner. The proposition 
is thoroughly discussed in the judgment. in 


f84 T. C. 1924] 


the case of Veerabadra Aiyar v. Marudaga 
Naehiar (1) and itis hardly possible either 
to add to or to improve uponthat judgment. 
„At one time a different view seems to ` have 
prevailed in the High Court at Allahabad, 
for. instance, the decision in the case of 
Kallu' v. Faiyaz Ali Khan (2) but the 
current of opinion in that Court also has 


changed, as, will appear from a recent 


decision of that Court in the case of Jhari 
Koeri v Bijai Singh (3). To the same effect 
isthe decision in the case of Rameswar 
Mandal v. Provabati Devi (4). The- plaint 
of the suit in which the decree ofthe 17th 
April 1918 ‘was ‘obtained, is also before 
me. In para. 1 of that plaint it was 
distinctly stated that the money borrowed 
under the bond was borrowed for the pur- 


pose of paying of the debts incurred by the . 


husband of Musammat Deo Kuar. 


f 


The result is that this appeal fails and is | 


dismissed with costs. 


OE de : ‘+ . Appeal dismissed. 


(1) 8 Ind. Cas: 1072; 34 M. 168; (1910) M. W. N. 
799: 9 M. L. T. 235;.21 M: L. J. $20 i 


(2) 30 A. 394; 5 A. L. J. 367; A. W.N. (1908) 173. 


(3) 74 Ind.' Cas. 865; 45 A. 613; 21 A. 
(1924) A. I. R. (A. 109. 
- (d) 25 Ind. Cas. 84; 19 C. W. N. 313, 


. J. 563; 
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RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL APPEAL No. 77 

i oF 1921. l 

May 26, 1924. ' 

Present:—Mr. Justice Duckworth. 

MA NYO AND ANOTHER— DEFENDANTS 
—APPELLANTS 
| UETSUS 
MAUNG HLA BU AND ANOTHER— 


PLAINTIFFS— RESPONDENTS, l 

Civil Procedure Code (Act V of 1908) s. 11, 
Expl. IV, O. II, v..2—' Transfer of Property Act (IV 
of 1882), sa. 76, 84, 85— Mortgage—- Tender, effect of 
—-Mortgagee, liability of, to account for. profits— 
Redemption, suit for— Subsequent suit for mesne pro- 
fits, whether maintainable: =~ 

Even after& tender or deposit of the mortgage- 
money, the mortgagee continues as mortgagee, but 
with a statutory liability to account for the profits 
received by him from that date. He is not thereafter 
& meré trespasser, buta mortgagee still, holding the 
property as a kind of trustee for the mortgagor, and, 


as such, accountable to the latter for the profits,’ 


[p. 396,.col. 1.] < ! 

The liabilities of the mortgagee in such a case must 
be determined once'and for all in the redemption suit, 
and cannot he determined in & separate suit, Hi 


~ 


MA NYO v. MAUNG HLA BU, 


. facts will suffice. 
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liabilities are tacked on by Statute to the mortgage 


‘contract, and, as such, a claim to enforce them by the 


mortgagor is one arising from, and connected with, 
his right to redeem or recover possession of the pro- 
perty. It is all one cause of action, which ought to be 
alleged by the mortgagor in the suit for redemption. 
A subsequent suit for mesne profits is not maintaiu- 
able under s. ll, Explan.IV and O. II, r. 2 of the 
O.P. O. - [p.398, col. 1.] | E 

Satybadi Bekara v. Hirabati, 94 O. 223; 5 C. L.J. 


192, Rukhminibai v. Venkatesh, 31 B. 527; 9 Bom. L. 
`R. 958, relied on. 


Maung Po Tun v. Maung E Kha, 33 Ind. Cas. 135; 
9 L. B. R. 18; 9 Bur. L. T. 117, dissented from. 

-Maung Gaw Ya v. Maung Talok, 53 Ind. Cas. 444; 
3 U. B. R. (1919) 141, Doraisami Amar v. Subramania 
Aiyar, 42 Ind. Cas. 929; 41 M. 188; 22 M. L. T. 484; 33 
M. L. J. 699; (1917) M. W. N. 847; 6 L. W. 784 (F. B.) 
and’ Mi Sa U v. Nga Meik, 31 Ind. (as. 103; 2 U. B. 
R. (1915) 81, distinguished. 

Special second appeal from a decree of 
the District Court, Minbu, in Civil Appeal 
No. 68 of 1921. 

Mr. Dutt, for the Appellants. 

Mr. S. Mukerjee, for the Respondents. 

JUDGMENT.—For the purposes of 
this appeal, the following statement of the 
The plaintiffs-respond- 
ents,- who had mortgaged some land to 
the appellants-defendants, by an usufruc- 
tuary mortgage, asked the latter to be 
permitted ‘to redeem in May 1919, but 
were refused. It does not appear that any 
tender of the mortgage-money was made, 
òr that any money was paid, until after 
decree, Shortly afterwards the alleged 
offer was refused, they sued for redemption, 
and obtained a decree in November 1920, 
and, later on, in execution, the land was 


‘delivered to .them on payment of the 


money. Then, in this suit, the plaintiffs- 
respondents sued the appellants for two 
years’ out-turn of the land, by way of mesne 
profits, dating their claim from the notice 
of the intended redemption in May 1919. 
The claim was contested, and was dismissed 
by the Trial Court, but, on appeal to the 
District Court, the learned Additional 
Judge decreed the suit, though, for reasons 
stated by him, he reduced the amount 
elaimed. He based his decision on the case 
of Maung Gaw Ya v. Maung Talok (1), which 
he held that the Trial Court misapplied, and 
decided that crops were grown by appellants 
in years 1919 and 1920, after notice of the 
intended redemption, and that, therefore, the 
respondents-mortgagors were entitled to the 
erops by way of rent, less revenue paid, 
from the mortgagees. The case quoted is 
not really strictly applicable to a case like 


(1) 53 Ind, Cas, 444; 3 U, D, R. (1919) 144 


NA 
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the present. In’ any- case, ‘from the facts 
stated in that decision, ib isnot a safe guide, 
So far,as I have been able to ascertain 
from. the learned Pleader for the appellants, 
and from my own researches, the. leading 
cases referring to circumstances, like ‘the 
present, are Satybadi Behara v. Hirabati: (2), 
 Rukhminibai v. Venkatesh (3). The section 


.. of the Transfer of Property. Act; of which... | 
the principles must be applied, is. 8. 76, - 


` cl. (D, which, under s. 77 is left operative 
in the case of usufruetuary mortgages, such 
as are: found i in Upper Burma. 


-- Tf, would seem that’ the -headnote in: the i" 


- éase of Maung Po Tun v. MaungE Kha (4), 
whereit lays down that “thatthe the rights of 
B(themortgagee) underthe mortgage. ceased 
‘from the date of the offer of redemption,” 

is not correct, for it is quite clearly estab- 
lished, to my mind, from the Calcutta and 
Bombay cases quoted, that_even after a 
tender or deposit the mortgagee continues 
as mortgagee, but with a statutory liability 
to account for the profits received by him 
from that date. He-is not thén a mere 
trespasser, but, a mortgageè still, holding 
the property as a kind of trustee for the 
mortgagor, and, as such, accountable to the 
latter for the profits. However, 
is that there is ample authority for holding, 


on the strength of these two. decisions,’ 
that the liabilities of the morigagee in. 


such a ease have to be determined once and 
for. all in the redemption suit, and cannot 
be determined in'.a separate suit. 
liabilities, are tacked .on. by Statute: to. the 
mortgage contract, and,.as such, a claim , to. 
enforce them by the mor tgagor is. one 
arising from, and connected with his right 
to redeem or recover possession of the pro- 
perty: In fact, it is all one cause of .action, 
which might ‘and ought .to have been 
alleged by the mortgagor in his, suit for 
redemption. The. second suit for: mesne 
profits is, therefore, not maintainable under 
s. 11, Explantion IV, and O. Ir. 2.C. P: C 
Mr. Mukerjee’ S. arguments for the respond- 
ents take this line: that, after a suit. for 
possession a ‘subsequent: suit for mesne 
profits will lie.. The case.of Doraisami 
Aiyar v. Subramania Aiyar (5) and the 


case of Mi Sa U v. Nga Meik (6) were ' 


(2) 34 C. 223; 50. L. J. 192. 
(8) 31 B. 527: 9 Bom. L. R. 958, 
a 33 Ind. Cas. 735; 9 L. B. R.18; Ý Bur. L, e 


16) 42 Tod. Cas. 929; 41 M. 188; 22 M. L. T. 484; 32 
ML. J. 699; (1917) M. W. N. 847; 6.L. W. 764 (F. B). 
(6) 31 In; Cag, 103;.2:U..B. R. (1915) 81.. 


-A y 


LJ 


- MAUNG CHANE Y; AH TIT; © cio 


the point. 


His 


[85 d: G. : 1924) 
quoted by him in support of his contention; 


and he also urged, that, after - the. deċree, ` 


in a. cause was “fully executed, and. was 
dead, so that nothing -more could. be done, 


' under. 47, C. P. ©., the subsequent suit for 


profits must lie. But here the. distinction’ 


between the cases of. suit for- possession. .” 


anda suit for redemption .seems to me to. 


have .been lost sight of. In the former, 
the suit is against. a trespasser. In the: 
latter it is not so, and there are statutory. 


liabilities. and obligations as, bétween a -. 
The point... 


mortgagor ‘and his mortgagee. 
which has given me-difficulty in deciding, 


this appeal i is that in Upper Burma, owing. 


to the'local customs of, the people, there 
are usually no accounts to settle on redemp- 


tion -of an usufructuary mortgage, for the, : 


rule is “Ngwe-pay-le-baw,” i.-e. (restore the 


land on payment of the mortgage money)... 
But on consideration, I consider that the ' 
principles of the Transfer of Property Acti. 


in regard to mortgages must be applied, E 


. not only to' cases dating from before the’ 


whole Act was put in "force, but also to. 
usufructuary mortgages ; genérally, and that 
the right law is as stated by me above: 


The appeal is allowed on the -ground — 


that ‘the second suit was not maintainable. 


The decree of the lower Appellate Court . 


is set aside; and that of the Trial Court | 


restored 1 Ww ith costs in all-Courts. ' 
Z. K. "t ppedk allowed. 


RANGOON HIGH GOURT. 
SPECIAL Second- Civin AprPEAL No. 221 
or. 1923. 
June 23,1924. . 
|. Present :—Mr. J ustice Carr. 
| MAUN G CHAN E.AND ANOTHER— ^ 
| APPELLANTS < 
. versus 
^ AH TIT anD OTHERS— RESPONDENTS. 
Part-performance, doctrine of, applicability of— 
Lease, oral—Possession delivered to lessee, effect of— 
Ejectment, 
Where possession of demised property has been 
given tothe lessee under a contract of lease, the 


lessor cannot recover the property on the ground that 
no titlefhas passed to the ioseee, as no registered deed 


- 


 ofléase had been executed. ME 
' The doctrine of part-pertormance would be gee v. 


&ble to such a case. 
Maung Myat Tha Zan v. Ma Dun, 81 Ind: Cas, 857; 


- 3 Bur, LJ. 18; (1923) A. T. R. (R) 214; 2 R, 4.285 (P. B 


> f 


/ 
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84 TG. 1894] 
and Jogendra Krishna Ray v. Kurpal Hershi, 68 Ind. 


Cas. 993; 49 C. 345; 35 6 L. 4. 173; (1923) A. I. R. (O) 
63, relied: on. 


Special second: appeal against a decree of: 
: the District Court, Henzada, in oa Ap peal 
.No. 24 of 1993; ` 
Mr.. Halkar,. for the Appellants. 
Mr. Kalyanwalla, for the Respondents. | 
- JUDGMEN'T.—tThe appellants resist- 


, ed ejectment claiming that they had a lease. | 


for the-term ‘ of their lives, The Township 
-Judge found that. they had proved this 


and dismissed the plaintiffs’ suit for eject- 


ument. The. District: Judge held, that as 
the lease was not in writing and registered, 
cit-was invalid'and. reversed the decision, 


In. Maung Myat.Tha Zan-v: Ma Dun a) 


this Court has accepted the principle of the 
doctrine of part-perfomance as- governing 
transactions which.ought to be made by 
registered: deed when they are made with- 
out.&.deed. It is Held in effect that if in 
“such : circumstances possession of the pro- 
-perty has been given: under the contract 
-the vendor.cannot:recoverthe property on 
-the ground thatno ‘title has. passed. And 
‘tthe case of. J ‘ogendra: Krishna Ray v. Kur 
pal Harshi (2) isan: authority- from which 
T see noreason:to dissent-for applying the 
-same-principle to'leases as well. as to ‘sales, 
“Lam constrained, therefore, to hold-that in 
law the District Judge was wrong. 


But: he àlso considered the evidence and 
‘Held that the appellants ‘had not proyed 
their claim. In‘ this I agree with him. 
"rhe principal fact in favour of the appel- 
Jants was that they had erected a somewhat 


substantial house on the land. But there. 
‘is ample: evidence that other people who; 


took land from Ma Saing at about the same 
time also - erected? substantial liouses and 
that many, ifnot all; of those others left 
"the land: because - Ma” Saing demanded 
higher rent. "Tliey would. not have done 
so if their tenancy had been on the terms 
now claimed by the appellants, and ‘if those 
tenants-were noton those terms it seems un- 
likely that-the-appellants alone should “have 
‘been granted them. We have it too, that 
when: appellants ` ‘re-built their ‘house they 
‘first. assured themselves that Ma Sding was 
not going to raise. their rent. Had they 
had ‘such, a tenancy.as they claim she gould 
noi have:raised ity, po E 


(1) 81 Ind: Cas. 857; 3.Bur Ii J. 48; cases) A. LR: 
(RY 214: 2:R..285 (FB3. 


,9. 68 Ind. Cas, 993; 49- 0. 3455-35; Gili “JIS; 1928) ; 


Aca ~e 


A.D R (O), 62, y : 0t 


SECRETARY’ OF-STATR-EOR- INDIA V: SHANTARAM NARAYAN, 


= 


“397 


_ The evidence for both sidesisfairly evenly 
. balanced, none of it, in my opinion, being 
. worth very much. The claim of the appel- 
lants isan inherently unlikely one and the 
burden of proving it lay .heavíly on them. 


“I do not think they have discharged that 


burden. 

' The appeal is, therefore, ‘dismissed with 
-costs, : 

'Z. K: Appeal dismissed. 


ampli Son as 
^ , 


- 


. BOMBAY-HIGH COURT. 
ORIGINAL- CIVIL JURISDICTION APPEAL. 
. | No. 45 or 1923... 
July 8, 1924. 

Pus -—Sir Lallubhai Shah, Er. 
Acting. Chief Justice, and Mr. Justice 
: Fawcett. . 
SECRETARY or STATE FOR. DE 

- APPELLANT 
vVeTSUS. —. 
SHANTARAM NARAYAN DABHOLKAR 


—HESPONDENT. . 

Inam—Grant of land in recognition of services— 
Right to mines, and minerals— Express words, whether 
necessáry— Old authorities, value of. 

“There is no presumption that a grant of land by the 
Government in recognition of services must be taken to 
:be a-grant of the royal share of the revenue and not of 


- the soil, and it isa question to be determined on the 


évidenée in each case whether it isa grant of the 
soil or of the royal share of the revenue. |p. 399; col. 21 
Suryanarayana v. Patanna, 48 Ind. Gas. 689; 45 I. 
A; 209;.41 M: 1012; 25 M. L. T. 30; 23 C. W. N. 913; 9 
L. W- 126; 29.0. Ù J. 153; 1 U. P-L. R. ©.) 11; 36 
E L. J. 585; 21 Bom. Is R. 547; (1919) M. W. N. 463 
(P..O.) and Secretary of State for India v. Laxmibai, 
42 ind. Cas..898; 50 I: A: 49; 25 Bom. L. R. 527; 17 L 
W. 405; (1923) A. I. R. (P. Q.) 6: 44 M. L. J. 471; 32 M. 
T, T. 11 37 C. L. J. 464; 47 B. 327; 28 C W. N.49 
i CA, referred to. 
There is, no rule which renders- it necessary that 
express words.referring.to mines and minerals-should. 
be used in the deed of grant to indicate that all rights 


in the, soil are conveyed. [p. 400, col. 1. 


Where the grant is held to be a grant of the soil, 
the right to mines-and minerals is also included in the 
grant. [p. 400, col. 2.] 

"The absence of such words does not necessarilr 
indicate that such right was reserved to the Crown. 
Tii each case it is a question.to be^ determined accord- 
ing.to.the:terms of the grant and the circumstances of 
the particular case, as to whether the grant was com- 
plete .or' not. In the present case the grant was com- 
plete. [ibid] ` 


Per F'awcett, . —In construing the terms- of a deed 
the questión. i isnot: 80 much. what the parties may.have 
intended’ as what ‘is the meaning of the words which 
we [pi 402; coli ZJ- i 
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Maharaj Manindra Chandra Nandi v. Raja’ Sri 
Sri Durga Prasad Singh, 38 Ind. Cas. 929; 19 Bom. L. 
R. 493; 32 M. L. J. 559; 15 A. L. J. 432; 21 C. W. N. 707; | 
] P.L. W. 627; 25 0. L. 3. 567; (1917) M. W. N. 448; 
6 L. W. 110; 22 M. L. T. 202; 10 Bur. L. T. 229 (P. C.), 
referred to. * E " 

Great importance is to be attached to old authorities 
on the strength of which many transactions may have 
been adjusted and rights determined. [p. 402, col,,2.] 

West Ham Union v. Edmanton Union, (1908) A. C. 1 
at p. 4; 77 L. J. K. B. 85; 98 L. T. 1; 72J. P. 9; 6L. G. 
R. 39; 24 T. L. R. 108 and Chandra Benode Kundu v. 
Ala Bux Bewan, 58 Ind. Cas. 353; 48 C. 184; 31 C. L. 
J. 510; 24 C. W. N. 818, followed. 
. Mr. Kanga, Advocate-General (with him 
. Mr. Coltman), for the Appellant. 

Mr. Campbell (with him Mr. Dalvi), for 
the Respondent. 


JUDGMENT. 

Shah, Ag. C. J.—This appeal arises 
out of certain references under the Land 
Acquisition Act. There were three refer- 
ences before the learned Trial Judge. 
Apparently the Acquisition ‘Officer had 
awarded compensation on the footing of 
the surface value of the land in question, 
. and it was agreed before the lower Court 
by the parties that the Court should be 
asked to give a decision on one point 
only, namely, whelher or not the claimant, 
had aright to the stone in the inam land. 
It isnot clear on this record as to how 
this question would be decisive of the 
references entirely. But it has been stated 
to usin the course of the argument that 
this particular right does not require to 
“be valued, as the parties are agreed that 
one party or the other in. whose favour 
the Court will give its decision on the 
point will be entitled to remove the stones, 


and that nothing further would remain to - 


be decided. That was the only question 
which the Court was called upon to de- 
cide. The decision of the question depends 
upon the construetion of the grant of this 
land. The grant is evidenced by Exs. A 
and B Ex. A-Ll really contains a descrip- 
tion ofthe lands which were intended to be 
the subject-matter of the grant. The grant 
(Ex. A-1), dated December 29, 1788, is in 
these terms:— 

“This is to certify that Vice-Admiral 
Sir Edward Hughes, K. B, and Com- 
mander-in-Chief of His Majesty’s ships and 
vessels in the East Indies, having by letter 
under date March 10, 1783, pointed out 
the great services rendered the nation at 
large, and the United Hast India Company, 
by Manokjee Lowjee and Bomanjee Lowjee, 
the two Master-Builders at this Presidency; 
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and having also strongly recommended to 
us ‘to confer on them a certain portion of. 
ground on this land, which will yield 
annually . forty Moodas of Toka Batty, this 
is to certify that the said Manokjee Lowjee 
and Bomanjee Lowjee have accordingly 
been put in possession of certain Batty 
grounds in the District of Parell with their 
Foras and Perteneas of the said grounds, 
which will yield the above quantity of 
Toka Batty and that they are to be kept 
In possession of the same, without molesta- 
tion until the pleasure. of the Honourable 
the Court of Directors is known.” 

This grant was confirmed by the Court 
of Directors on April 28, 1795, in the fol- 


: lowing terms:— . 


“ Observing by your advices of September 
30, 1783, and February 10, 1784, that you were 
induced to issue the before mentioned grant, 
to the two Master-Builders and their sons at 
the earnest recommendation of the late Sir 
Edward Hughes as a reward forthe essen- 
tial and important services they: have rend- 
ered the nation and the Company in parti- 
cular, in refitting His Majesty’s squadrons; 
and as we ourselves have borne frequent 
testimony of their merits, we hereby ratify 
and confirm the said grant, with a due pro- 
portion of Foras and Perteneas to their 
family and descendants.” | 

The learned Trial Judge on a. construc- 
tion of this grant came to the conelusion 
that this was an absolute and complete 
grant ofthe land, and that 1t conveyed the 
rightto the mines and minerals including 
stones to the grantees. 

From this decision the Secretary of State 
for India in Council has appealed, and it 
is urged in support of the appeal, first, 
that the grant is not of the land at all 
but of the preduce in the land, It is 
contended that the intention was really 
to give to the grantees the benefit of forty 
Moodas of Batty every year, and that the 
grant must be taken to be the grant of 
the produce ofethe soil and not of the 
soil, Secondly, it is urged that even if 
it be- treated as a grant. of the soil, it 
must be construed asa grant of the sur- 
face of the soil and not of the sub-soil. 
It is urged that unless there are’ express 
words conveying a right to mines and 
minerals, that right could not ‘be said to 
be conveyed by the grant. 

Several cases have been cited in the 


course of the argument with reference to 


these contentions, but ultimately the deci- 


- [84 I. 0. 1954] 
sion must depénd upon, the terms of this 
. grant. Though I shall have to refer to 


‘some of the cases I shall first deal with. 
the question ofconstruction of these docu- . 


ments. - 


. As regards the first question whether 
this is a grant ofthe landor merely of 
the produce, it seems tome to be clear 
from the words used both in Ex. A, as 
also in the Despatch Ex. B confirming 
the grant, that it was a grant of the land, 
. and not merely of the produce of the 
land. In connection with .this point we 
have to remember that this land is 


situated in the,.City of Bombay, and that 


it is not subject to the limitations, to 
which, for instance, the occupancy hold- 
ings outside the City of Bombay would be 
subject under the provisions of the Bombay 
Land Revenue. Code. The provisions of 
Act II of 1876 are applicable to the City of 


Bombay, and itis important to note that 


there is no kind of statutory limitation: 


upon the use to which such land, which 
. has been referred to in the grant, could 
be put. 


Then there is nothing in the words of 
the grant to indicate that the purpose of 
the grant was to give only the benefit of 
forty Moodas of Batty to the grantees; but 
it seems to me that the reference to the 
forty Moodas of Toka Batty is really to 
indicate the extent of the land intended 
to be given. It is clear from ‘Ex. A-1 
that different lands with different names, 
which in all were then calculated to yield 
forty Moodas of Toka Batty, were given, 
. and the due proportion of Foras and Per- 
teneas also was to form part of the grant. 
Whatever the value of the presumption in 
the case of inam grants by the Crown in 


this Presidency outside the island of Bom- | 


bay, thal in the absence of proof it must 
be taken to be a grant of the royal share 
of the revenue and not of the soil, may 
have been prior to “the. recent decisions 
of the -Privy Council, it is clear now that 
that presumption could ‘no longer be 
pressed into service. It has been laid 
down by their Lordships of the Privy 
Oouncil in several recent cases, such 
as Suryanarayana v. Patanna (4) and 


(1) 48 Ind. Cas. 689; 45 I. A. 209; 41 M. 1012; 25 M. 
. 1:30; 23 O.- W. N. 273; 9 L. W. 126; 29 C. L. J. 153; 
U. P. L. R. (P. O.) 11; 36 M. L. J. 585; 21 Bom. L. R. 
547; (1919) M. Wy N. 463 (P. C). 
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Secretary of Stdte for India v. Laxmibai 
(2), that there is no such presumption 
with regard tothe grants, and that it is 
a question to be determined on the evi- 
dence in each case as to whether it is a 
grant ofthe soil or of the .royal share of 
the revenue. But it is also doubtful to 


. my mind whether the, presumption, such 


as it was before these decisions of the 
Privy Council, coüld have really applied 
toland situated in the City of Bombay. 
In the earlier reported cases, the inam 
grants related tolands outside the City of 
Bombay which were regulated by consider- 
ations applicable to such grants. Taking 
the words of this grant, itis clear to my 
mind that what was intended to be granted 
was 'the land and not merely the royal 
share of the revenue of the produce of 


the land. In this view we are confirmed 


by the decision in Doed. M'Kenzie v. 


. Pestonji (3). . In that case the learned Chief 


Justice, Sir Erskin Pérry had to consider 
the nature of this very grant. The con- 
clusion reached in that ease was that the 
was to give 
grantees a complete estate in fee of the 
lands so granted. No doubt the Govern- 
ment was nota party to that case. But 
it related to this very grant; and even 
taking it that it is not binding upon the 
parties to these proceedings, nor upon 
this Court of Appeal, it seems to me that 
the opinion expressed after a consideration 
of these documents, so far back as 1852, is 
entitled to great weight. With respect I 
agree with that opinion. 

In this view it is hardly necessary to 
refer to Exhibits upon which reliance is 
placed by Mr. Campbell on behalfof the 
respondent. But I may briefly refer to 
them. In Exs. Q, R, N and U this 
grantis referred to as being z grant of 
the land. In fact so late as 1909 the 
Government accepted the view that no 
claim on the part of Gevernment should 
be made in respect of land held as inam 
by the Lowjee family under the grants of 
1783 and 1828, and in the preamble to 
the resolution, in Ex. U, the Collector 
described the grant of 1783 as being an 
out-and-out gift of the Government inte- 
rest in the land. On the first branch 


(2) 72 Ind. Cas. 898; 50 I, A. 49; 25 Bom. L. R. 527; ° 
17 Le W. 405; (1923) A. I. R. (P. O.) 6; 44 M. L. J. 471; 
32 M, L. T. 113; 37 O. L.J. 464; 47 B. 327; 28 C. W, 


N. 49 fico? 
(3) (1852) Perry O. C. 531 ; 4 Ind. Dec. (o. s.) 485, 
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of the argument, therefore, Iam of opinion 
that the grant is not merely of the produce 
of the land, but of the land itself. 

The next question is whether the grant 
conveys a right to the mines and minerals 
in the land. It is clear that there is no 
express reference to this right in the grant, 
and, the whole question is whether having 
regard .to the nature of this grant and 
the terms used, in the absence of any 
express words conveying suchright, whether 
such a right should be held to have been 
conveyed ‘to the . grantees or not.. The 
learned Advocate-General has relied upon 
the decision in. Secretary of State for India 
v. Srinivasa Chariar (4) which was the case 
ofa shrotriyam inam in the Madras Presi- 
dency. He has also relied upon other 
decisions of which Raghunath Roy Marwari 
v. Raja. Durga Prashad Singh (5) may 
be mentioned as a type. The line of argu- 
ment is that unless there are express 
words conveying a right to mines and 
minerals, the grantees “could not have any 
right .to stones in this land, and the rule 
laid down in several decisions by their 
Lordships of the. Privy Council in cases 
of leases by the zemindars in- Bengal in 
favour of their tenants isrelied upon. - 

Apart from the decisions,. it seems to me 
that looking to the terms ‘of the grant in 
this ease, itis a complete grant ofall the 
interest ‘which the Crown “had at the date 
of the grant in these lands. That is the 
view which is taken by Sir Erskin Perry 
in 1852, to which I have already referred, 
and thatis the view which we take of the 
nature of the grant in these proceedings, 
and if that be so, there is no rule which 
renders it absolutely necessary that express 
words referring to mines and minerals 
are necessary. ‘Tt is quite true that in this 
Presidency generally outside the City of 
Bombay the “words indicative of rights. to 
mines and minerals, the words jala, 
taru,. trina, pashana, nidhi, nikshepa, 
are used to ‘indicate ihat.all ri ights in. the 
soil are conveyed. But even there this 
Court hasnot gone so far as to lay. down 
that the use of these words is absolutely 
essential to convey such. rights. There 


(4) 60 Ind. .Cas. 230; 48.L.4. 56; 40 M. L. J. 262: 
(1921) M. W.N. 111; 39.M.L.T. 181; 19 A. L. J..201; 
33 C. L. J. 280; 131; W. 2e 44 M. 491; 25 C. W. N. 
818; 3 U. P. L. R. (P. O.) 43.(P. O.). 

(5) 50 Ind. Cas. 849; LA, 158; 21 Bom. L.-R, 895; 
17A. L. J.597; 36'M. L. J. 660: 1.0. P.' .L. R, (P. €.) 
43 23 O. W. N. 914; A un T: 76; Mis Led: 160; AQ 
L. W. 347; 41,0. 95 (P. G.). 
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have been cases in which in the absence of 
such words the grant has been held to be 
a grant of the soil, and where the grant, is 
held to be a grant of the soil there í can be 
no question, in my opinion, ‘that the right 
‘to mines and minerals would be also in- 
cluded in the grant. The absence of such 
words does not necessarily indicate that 
such right Was reserved to the Crown. 

In each case itis a question to be deter- 
mined according to the terms ofthe grant 
and the circumstances of the particular 
case as to whether the grant was complete or 
not. In the present case'the erant was com- 
plete. "No kind of right is reserved to’ the 
Government. Under these circumstances, 
even in the absence of words expressly re- 
ferring to the right to mines and. minerals, 
it seems to me "that all the rights that 


^ 


the Crown had in this land were conveyed 


to the grantees, and that would include the 
right tomines and minerals. "The statu- 
tory provisions so far. as they go: do not 
support the appellant's contention: For in- 
of the 
Crown in 5. 69 of the Bombay Land Reve- 
nue Code does not apply to alienated lands 
outside Bombay and there ‘is. no provision 
like that in Bombay Act II of 1876. 

' The decision in Secretary of State for 
India y. Srinivasa Chariar (4) which has 
been relied upon, turned upon its own facts. 
In that case a. village was granted as a 
shrotriyam inam. "The purpose of the 
grant.was that the grantee having appro- 
priated to-his own use the produce of the 
seasons each year, might pray ‘for the pros- 
perity of Empire, and it was provided 
that he should pay a fixed yearly sum to the 
Sirkar. When theold grantin that. case 
was settled by the Madras Government, 
the effect was. to convert the tenure into 
8.permanent freehold upon payment of a 
quit-rent,..On the terms of the grant in 
that case, the nature.of which I have just 
referred to, their Lordships came to’ the 
conclusion. that the«grant did not include 
the right to mines "and minerals. Jt is 
pointed out in that case that it must depend 
upon the language of the instrument and 
the circumstances of each case as.to whe- 
ther such a right can be deemed to have 
been conveyed ornot, and a reference is 
made tb the different. opinions which the 
Government of Madras held with reference 
to the right to mines and minerals in the 
case of gt fants, of the nature such as their 
Lordships had to deal. with. in. that case, 


(tio. 1952] 
But briefly" speaking, i ih my opinion, that 
case turned: upon the construct.on of the 
grant in that particular case, which cannot 
be compared. in any essentiàl particular 
with the grant in the present” casé, : Here 
we have a grant in favour’ of the, two ship- 
builders by the Company i in' City of Bom- 
bay, and the object of the grant; so far ` as 
we can gather from the terms of the grant, 
was to’ benefit the grantees to as full an’ 
extent: as possible without any kind of 
reservation; No kind of quit-rent was 
reserved, and in fact no other right can, be 
said to have been reserved under the grant. 
Tt is clear to my mind that the decision: 
in this case cannot help the appellant. 

. As regards the other , Cases relied upon, 
I shall refér to. the case of ‘Raghunath Roy’ 
Marwari’ v. Raja. Durga Prashad Singh (5). 
So far’ as Tean see the basic principle of this | 
decision, and’ other. like décisions, it is. 
ihat'a zemindar being the owner. of the 
Soil and” also owner of: the mines.and ` 
minérals, -when he gives a lease of any; 
portion of. the" zemindari, he creates a new 
estate and reserves the reversion to himself, 
and that in such a case .in'the absence of 
express words the right to mines . and 
minerals cannót be held to have passed to. 
the lessee. ` In factin' all. those cases’ the 
reversion is resetved to thé zemindar, and 
the. ratio decidendi, of the cases is. that 
where that is the case, ih the absence of 
any express. words conveying the right to 

'" mines and minerals, such a Tight cannot- be 
held to have been conveyed. "A reference 
was madé to the case of Girdhari Singh v. 

M egh Lal Pandey (6) in which the expres- 

‘gion uséd was “ mai hak hakuk " and the 
ledrned Advocate-Général hàs' pointed out 
"hat even where such an expression was 

u ‘sed, thé right’ to mines and minerals ws, 
h. əld, noti to have been conveyed. In: that: 
ca “ge their. Lordships have dealt with ihe 
po, d as to the meaning of the expression ` 
use d . AS I have said, thé underlying reason- 
ing. of thosé cases is that as between the 
zemi “ndar and the holder, in “whose favour 
the z. eimindar has created. a lease, there is 

a cert ain right reserved, atid in the case‘ of 

stich reservation, unless there are words 
actuall;y . conveying rights to mines and 
minera. ls, those rights could ‘not be said to 
be con: ve ved to the holder, but are reserved 


(6) 42 Ind, Cas, 651; 44 T.A. 246; 99 M. I. T. 358; 15 
A. Tanda 8515 33 MeL. J. 687; ,3 P. L; WV. 169; 26 C. L. 
7. 561; (1017) M. W. N. 232: 22. C. ih IN. 201: 7 L. W, 


90; 20 Bona, E R. 645 45 O. 87 (P. C 
22 
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to the original grantor. In the case of 
Raghunath Roy Marwari v. Raja Durga 
Prashad Singh (5), their Lordships have 
quoted with’ approval a passage from the 
judgment of Jenkins, J., pointing out the 
difference between a conveyance and a 
lease. The principle of these cases might 
apply if the grant here were in the nature 
of a lease. Tn the present case we have 
to deal with the case ofa grant from the 
Crown to ship-builders, and to consider 
whether this can be put upon the same 
footing as a léase by a zemindar ofa part 
of his zemindari. The grant here is not 
in the nature of lease at ‘all, and therefore, 


. 50` far'as’ I can see, the cases upon which 


reliance has been placed would not apply 
to the present case. Afterall we have to 
determine in this case on the terms of the 
grant as to what the nature of the grant 
was, and whether in the absence of the 
words actually . conveying the rights to 
mines and minerals, all the rights of the 
Crown were conveyed or net. In my opi- 
nion “all tlie rights of the- Crown were 
convéyed by this grant to the grantees. 

I would, therefore affirm the decree 
appealed from, and dismiss the appeal with 
costs. 

Fawcett, J.—I agree that the appeal 
should be dismissed with costs. Taking 
the grant as itstands, and the cireumstances 
surrounding it, I think that it shows an 
intention to confer on the grantees the 
actual'lands that had been selected by the 
Colleetor, yieldiug annually forty Moodas 
of Batty. That was a common way of 
specifying the extent of lands to be grant- 
ed in thóse days. Several instances of the 
same kind will be found in the Bombay 
Gazetteer, Volume XXVI, being Part I1I of 
the Historical Materials for the Gazetteer 
of thé Town and Island of Bombay, 
collected by the late Sir James Campbell. 
At p. 450 there is an instance in which the 
Board directed the Collector to mark off 
such. of the rice, lands belonging to the 
Honourable Company situated. near Man- 


.callà tank as might produce three Moodas 


and ninteen Pharas of rice, in order to 
give them as compensation to a cultivator 
who had converted waste lands into Batty 
grounds and whose lands had been taken 
for a. certain ditch. 

The circumstances, in my opinion, show 
that the Bombay representatives of the 
Company intended to show special favour 
to the dinis and to give him all they 
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could in regard to these lands. This is 
supported, in my opinion, by Ex. Q, under 
which the Governor-in-Council directs the 
Collector to give immediate and ful‘ posses- 
sion of the lands to the grantees. Some 
stress can, I think, be rightly laid upon the 
words “full possession,” as indicating a 
complete, as opposed to a partial grant. 
The landsin question, at any.rate the Batty 
lands, would probably be occupied by 
cultivators or kunbis, as they were then 
called, and the Parel lands of which these 
lands were a part, used to be leased to 
various farmers who dealt with the culti- 
vators, as mentioned in the same Volume 
of the Bombay Gazetteer at pp. 447, 448. 
The cultivators, however, were in those 
days treated by the Company as mere 
tenants-at-will, as is sufficiently shown by 
the proclamation of 1789 which is quoted 
in Vaidya’s Bombay City Land Revenue 
Act, Introduction, pp. 17 and 18, and also 
in the Gazetteer of Bombay City and Is- 
land, Volume II, pp. 352-53. There is an 
ilustration ofthe little rights they were 


considered to have in these lands, which is. 


of some interest in connection with this 
question about quarries, given in Volume 
XXVI, Part III ofthe Bombay Gazetteer 
already referred to. At p. 429 we have 
an extract from the diary of the Company in 
Bombay as follows :— 

“At a Consultation of June 19, 1772, the 
Board record the following letter of the 
same date from Gaspar Dagon: Having 
the honour to farm the villages from Parel 
to Sion’ the kunbis have represented to 
me the losses they suffer by large pits in 
their Batty fields dug for limestones and 
left open. Itis extremely hard the kunbis 
should suffer thereby and be obliged not 
only to fill them up at their own expense but 
to lose the cultivation of the ground by 
which they are unable to pay the Honour- 
able Company’s Toka.” 

Then after quoting the substance of this 
letter the extract says: 

“ Ordered that the Collector inquire into 
the custom heretofore practised in digging 
Chunam stone and report the same." 

That further report is not cited in this 
Volume. But that goes to show that the 
right to quarry was reserved to the Govern- 
.ment or ownerof thelands; and as there 
is no reservation of any kind in this 
grant,and the cireumstances point to a full 
` grant being intended, I think it should be 
taken as transferring the sub-soil rights, 
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The argument that it was comtemplated 
at the time-that the grantees would con-: 
tinue the cultivation and thus obtain a 
revenue is no doubt true to a certain 
extent, but that is simply because at that. 
particular time the land was so utilised. 
It could not, in my opinion, be contended 
that the grantees had, therefore, no right 
to use even the waste land appurtenant 
to these Batty grounds for building pur- 
poses, and Government have, so far as 
am aware, never laid any claim that the 
grant was restricted in that respect. The 
quarry rights would, as I have already shown, 
be in the possible contemplation of the Com- 
pany at that time; and although the docu- 
ment is of a very informalnature, and not 
drafted in conveyancing language, yet it 
would have been perfectly competent for the 
drafters to have inserted a reservation of the 
quarry rights if that was intended. The 
grant should no doubt be construed strictly 
in favour of the Crown, that rule supersed- 
ing the ordinary rule about construing a 
grant in favour of the grantee. But for 
the reasons I have given I donot think that 
that rnle can overcome the considerations 
I have mentioned. It is no doubt true 
that in construing the terms of a deed the 
question is not so much what the parties 
may have intended, as what is the mean- 
ing of the words which they use: see 
Maharaja Manindra Chandra Nandi v. 
Raja Sri Sri Durga Prashad Singh (7). 
But the words used are, in my opinion, 
sufficient to convey a complete grant in fee, . 
as was held by Perry, C.J., in Doe d. 
M'Kenzie v. Pestonji (3). 'That decision is, 
I think, one to which great importance 
must be attached in the present case, on 
the general principle that great import- 
ance is to be attached to old authorities on. 
the strength of which many transactions 
may have been adjusted and rights deter- 
mind, as said by Lord Loreburn in West 
Ham Union v. Edmenton Union (8) which 
was cited in Chandra Benode Kundu v. 
Ala Bux Bewan (9). Here titles have pro- 
bably passed and been valued on the 
strength of this decision of Chief Justice 
Perry, and in view of that I think this 

(7) 38 Ind. Cas. 919; 19 Bom. L., R. 493; 32 M. D. J. 
559; 15 A. L. J. 432; 21 C. W. N. 707; 1 P. L. W. 627; 
95 O. L. J. 567; (1917) M. W. N. 418, 6 L. W. 110; 22 
M. L. T. 202; 10 Bux. L. T. 229 (P. C.). 

(8) (1908) A. C. lat p. 4; 77 L. J. K. B. 85; 98 L. T, 
1.77 J. P. $; 6 L. G. R. 39; 24 T. L. R. 108, 

(9) 58 Iud, Cas. 353; 48 O, 184; 31 C. L. J. 510; 24 C, 
WW. N. 818. 
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Court should “lean: in favour of thé con- 
struction that we put upon it. 
cument does not of itself indicate, at any 
rate clearly, that it was'merely intended 
that the grantees should have the benefit 
of: a certain amount of. produce,. as was 


indicated by certain, expressions used in ` 


the grants considered in Secretary of State 


for India v. Srinivasa Chariar (4) and > 
Raghunath Roy Marwari v.' Raja Durga . 


Prashad Singh (5). 
the order 
Justice. . 


J, therefore, concur in 


K, 8. D. Appeal dismissed, 


1 
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CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No.llor 1923. - 
l November 23, 1923. : 
Present:— Justice Sir Asutosh Mookerjee; 
- ° Kr, and Mr. Justice Rankin. 
ALI NAWAZ AND'OTRERS—DEFENDANTS— 
' APPELLANTS 


CRM Versus 
KARIM BAKSH CHOUDHURY AND 


"OTHERS— PLAINTIFES— RESPONDENTS. 
Bengal Tenancy Act (V TII of, 1885), s. 52 (1) (b) —Re- 


duction of rent, when can be claimed —Measurement, : 


difference in—Burden of proof. 

In order to bring a case within el. (b) ofsub-s. 
(1) of s. 52 of the Bengal Tenancy Act,.a tenant 
must establish a deficiency in thearea of his. hold- 
ing as, compared, with the area for which rent 
had been previously paid by him. [p. 404, col. 1. . 

Where a tenant fails to prove that at the time of 
the original settlement’ the rent was fixed at a 
specified rate perunit of measurement, or at differ- 
ent rates accordiug to the quality of the land, and 
that the agreement was that he should- pay ‘ata 
specified rate or rates for all the land of which 
he was put in possession according to its true 
area, and the Indications are that the. rent fixed 
was a consolidated rent, the mere fact that the 
area of the tenancy as ascertained in ^ a par- 
ticular year is found to have diminished in a sub- 
sequent year, does not by itself justify the conclusion 
that the tenant held at a fixed rate which is to be 
applied to the area ascertained by measurement’ 
in order to determine the rent payable by him. In 
such a ease no reduction of reat can be claimed by 
the tenant, if it is proved that the land in his oecu- 
pation is the identical land held’ by him on the oc- 
'casion whea the area was originally ascertained. 
[p. 404, col. 2.] * ox 

Case-law referred to. 


Letters Patent Appealagainst the j udg- 
ment of Mr. sustice Walmsley, dated the 
7th February 1923, in Appeal from Appellate 


ALENAWAZ-V, KARIM BARHSH, 


The do-, 


proposed ‘by the- learned Chief: 


405 
Decree No. 2918 of 1920, against the decision 


of the Subordinate Judge, Noakhali, dated 


the 18th September, modifyingsthaf of the 
T Feni, dated the 27th November 
1918. . ' 

Dr. Jadu Nath Kanjilal, for the Ap- 
pellant. 

Babus Dhirendra Lal Khastgir and Biraj 
Mohan Majumdar, for the Respondent. 


Jd UDGMENT.—This is an appeal under 
cl. 15 of the Letters Patent from the 
judgment of Mr. Justice Walmsley in a suit 
for arrears of rent. 

The plaintiffs seek to recover arrears of 
rent for the years 1914 to 1918. . The rent 


" isclaimed at Rs.20 a year together with 


cesses at annas ten per year. The defend- 
ants claim reduction of rent on account of 
diminution of area. The Trial Court decreed. 
the suit-in full. On appeal, the Subordi- 
nate Judge varied the decree and allowed 
the reduction claimed. On second appeal 
to this Court, Mr. Justice Walmsley 


‘has reversed the decree of the Subordi- 


nate Judge and restored that of the primary 
Court, AR 
The question in controversy arises in this 


way. The plaintiffs allege that the tenancy 


comprised 1 kani 12 gandas of land within 
the boundaries specified and was..held at 
Rs. 20 a year. Thedefendants contend that 
according to an entry in the Record of Rights, 
which was finally published on’ the 21st 
January 1918, the area is l kanı 2 gandas, 
and 2 karas, and’ that if the rule of propor- 
tion be applied, the rent payable by them 
will be, not Rs. 20 but only Rs. 13-9-6 per 
year. ' 

The origin of the tenancy is apparently 
unknown; but we have the fact that in 1899 
the defendants were sued for arrears of rent 
due in respect of the years 1895 to 1897. 
The then plaintifs claimed rent at the 
rate of Rs: 20 and alleged, as now, that the 
area, of the tenancy was 1 kani 12 gandas. 


"The defendants did'not urge that the area 


was less than lkani 12 gandas or that the 
rent payable was less than Rs. 20 per year. 
On the other hand, they pleaded that the 
rent payable was Rs. 20 per year and that 
all the arrears. had been duly satisfied. The 
plea of payment was found untenable and 
the suit was decreed on the 20th June 1899. 
On appeal, that decree was affirmed by the 


District Judge on the 18thSeptemher 1899. 


Since then, the defendants have paid rent 
at the.rate of Rs.-20 a-year. - In: the present. 


[84:11 C. 1924] : 


used or in local useat the.time-of the origin. 
of the tenancy, as compared with that used. 

or in local use.at the time of' the institution: 
of the-suit for the . purpose of determining. 
the area for which:rent has been previously: 
paid. From..this-standpcint,: the: evidence: 
of the length: of: the: measure. in local use 

may support the.conclusion.of the: Subordi- 

nate.Jugde. But wemeed-not examine this 

point further, for, in-our opinion, the decree -~ 
made.by. Mr. Justice Walmsley - must be 

affirmed ona different ground. . 

On the facts, already stated, it is clear. 
that there is no proof of diminution of area - 
in the: case.before-us,. The defendants have 
not proved that, at the time of the original 
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litigation, however; they.seek.to-take. advan- 
tage of the entry in the Record of Rights to 
the effect thatthe area of theland.comprised 
in the tenancy is.1 kanil ganda and 3 karas. 
On this, they base their claim for reduction 
of-rent under s. 52 (1) (b) Bengal Tenanev 
Act which provides that “every tenant shall: 
be entitled. to.a reduction.of rent:in respect. 
ofany deficiency.proved . by- measurement . 
to exist in the area of his tenure or holding 
as compared.with .the area.for which rent 
has.been previously paid by him, unless. 
it.is.proved that the. deficiency is.due. to: 
the loss of land which was.added.to..the.. 
area of: the tenure.or -holding .by.. alluvion 
or otherwise, and that an. addition has.not 


been made to. the rent in respect of the..ad- 
dition to the area.” It is. not. asserted, 


however, that during the years. in, suit.the - 


defendants were not.in occupation. of a 
portion.of the land which: they. héld-at- the: 


time of the previous. litigation in 18995. nor.- 


is there the faintest suggestion .of.diminu- 


iion.of area by reason of diluvion.or a like.. 


settlement, the rent was fixed at a specified 
rate per unit of measurement or at different 
rates according to the quality of the land. 
They have not established that.in fact and 
in substance the agreement was that the 
tenants should pay at a specified .rate or 
rates for.all the land:-(of which they - were 
put in- possession) , according. to .its. true 


cause.. We may.take it, then, that:.the. 
land’in. the. occupation .of the. defendants... 
during the years in suit is the. identical. 
land held by them in 1899; This is, prima 
facie, a fatal obstacle in the way of the des. 
fendants, for in. order . to. bring. their, .case. 
within cl. (b) of sub-section (1) of.s.-52, . 
they must establish:a deficiency in:the. area .. 
of their holding as compared. with the. area... 
ir which rent had.been previously paid by . 
em.. 

We-may here observe.that. before the. 
Subordinate Judge it appears to have been, 
assumed that theré was nothing,to show:. 
that the rent was & consolidated one for. 
the lands within the boundaries..given-by 
the plaintiffs, irrespective, of the area;. and 
the Court thereupon proceeded to. consider..  Z..K.: 
what was the. standard .of measurement.: 

The Subordinate Judge held that-the.stan- 

dard of measurment was.a nal of. 8 eubits . (1): Ind, Cas. 660; 27-0. L.J. 563; 22.0. W. N. 824... , 
of 18 inches.as. deposed by.the, defendants. . LE Cas. 852; 88-0. W,264; (1924).4. LR. (C) - 
Mr. Justice Walmsley has held «that this . ^ 

finding was not based upon: legal: evidence... | 

because some of the .defendants had -assert- 

ed that they let out lands,.by a. nal of.8- 

cubits of 18-inchesin a different taluk.. This. 

assertion, in his opinion,. was. not legal evi-: e 

dence of the standard -of. measurement .ap-: 

plicable to the property in suit: 'The.cor- 

rectness of this view has been. assailed "on . 

the-eround that under cl. (d) of sub- . 

s. (2)of s. 42 the Court is. directed: to.. 

hayo regard to.the length :.of tha. measure -..- 


area. On theother hand,. the circumstances 
amply:justify ; the. conclusion. tbat the. 
rent fixed was.a consolidated rent. Conse- 
quently the fact that.the. area.of the tenancy: 
was stated to be l'kani 12:gando in 1899 
and was found to be 1 kani l.ganda and 3 
karas in 1918, does. not, by itself, justify 
the conelusion.that.the defendants-held at a 
fixed rate which .has..to be applied-to.area- 
ascertained ‘by measurement. in -order to. ` 
determine the .rent-payable by them; Dhru-. 
pad. Chandra-v. Hari Nath: (1), Manindra. 
Chandra v.-Kaulat.Shaik (2). — ' 

The ;result:is -that.thé, decree made by. 
Mr..Justice Walmsley is affirmed ;and.this;.. 
appeal is:dismissed with costs. .: 


Appeal dismissed.: 


Li 


Li 
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PATNA HIGH «COURT. | 
/APPEAL RROM ORIGINAL! DecruE:No,2243 
.  .0F!10189.  . < 
4July:0,1924;: —  . 
Present:;—dJustice Sir Jwalai Prasad, KT., 
: . rand’ Mr. dusticesRess, p 
JH, MATHEWSON —BLAINTIFF—AÁPPELLANT 
Versus. 2 


. SECRET ARYsor STATE -ror INDIA 


JN GOUNGIL--DzerfFENDANTS-RESPONDENTS. . 


. Ghatwali -tenure—Birbhum zghatwal, dismissal of 
‘Suit. for recovery. -of. possession—-Civil Court, Juris- 


‘diction '6f—Limitation--Dismissal ‘of “ghatwal, éffect 


“of—Government,-whether-can appoint. 

— 1A: Givil Court’ has ~ jurisdiction «to: entertain-z suit 
?for- reeovery -óf possession: of. gliatwali. laids-by a 
:ghatwal who. has-been *dismissédi-for:-misconduct .or 
: negligence. ; [p. 405, c01.1.] 

-The Gourt cannot appoint a ghatwal but it-is bound 
‘to decide;:when-the "question is -raiséd, ‘“whethér the 
~Jand of-which possession. is -clarmed-has. /been:wightly 
-takenaway:from the plaintiff or-not.!fibid.| 

.: Hemendra: Nath: v. Upendra. Narain, 32; Ind.. Cas. 
437; 22 OF L.^J 7419; 20 OW AN; 446; 34370. : 744,- re- 
«ferred to. i ' dio 

Itis not open-to:the--Secretary of ‘State - to;question 
sthe-sale of ghatwali : tenures when; ib .was-held_by his 
-own agents, [ibid.] . 

“The ‘sale is not, &:nüllity ard, even “if irregular, 
‘must staid! when it-has;notsbeen‘duly: set’ Pd 
Malkarjun: v.ANarhdti, 95"B2337;: 5:0:W.- Nz40; 

. Bom. LIR 927;:21:1:4: 216510. M: LJ +368; Bar: P. 
:03J. 739 (P. Q3,sfollowed. : 
"his former suit with. liberty to, bring a frebh :suit.on 
. the: sametcause of: action tthas been: passed bya Court 
c of:competentejurisdiction-and';has :neyer “been:.ques- 
‘ tionéed,, it cannot be: challenged After the; fling of the 
fresh; Suit’ on the, ground that it-was not ‘im accordahce 
“with law. [ibid.) iy , 
! Ráj Kumar Mäkton v amv KhelawansSingh? 64:Ind. 
-4 Gas. 337; 1: Pat. «90; e (1922) Pat. 17; 3: P.L. .T. 80; 
(1922) A. I. R. (Pat) 44? followéd. 

Where a -tenure is subject .‘to-certain-services a 
Jghatwül: may ^be'dismissed -for'fnégleot ofidity or 
: incompetency teyen when histenure:cannotrbejpüt to 
-anvend-on the;ground that.his-services were: no longer 

required. [p.-408, col. 1:) 
“The ghatwal is‘not competsnt -to:alienate his tenure 
by private sale or otherwise, nor is it liableto:skle:in 
execution jof decree -except<with rthe weonsent* and 
“approval pf: the ‘zemindar «Where the «services:are 
rendered . to him, or :of' the "Govérnméht “when "the 
services are, reridered to Government. {p:409,-col. 1. 

‘Rajah Leelanund Singh ~v.i Doorgabatti, (1864) 
W.R. (Civ! Rul.)e249, . Lala Guman: Singh- va Grant, 
,11.W ,R.292, Sartükchunder Dey v.. Bhugut-Bharüt- 
. chundér Singh, (1853)'9:S. D. A®°909; 13 Ind? Dec'.(o. s.) 

"082, Grant v. Bangsi’ Deo, 6 9B! L. R. 652715 AV. R, 
238 ^and' Narain Mullick viBadi-Roy, :29. 0./327;:6;C. 
WIN.: 94, referred to. ' 

_ Where ;a,ghatwal.has been: dismissed: for misconduct 
and neglect of duty he ; forfeits the‘ tenures whether 
‘they’ were ' bürdendd ‘swith - services vor..were, purely 
-gervioe tenures :grantéd on: condition: ofuperforming 
4 gerviees.[p- 407;-c01x2; p: 410;:e01.:2.] l e : 

; Birbhum:ghatwali.tenures though -hereditary are 
“liable to'be forfeited; òn , the dismissal of the holder 

i thereof aas: well.as'any other: tenure yof that nature. 
[P 412, col. 1.] ` , : 
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-Joline Forbes v.: Meer: Mahomed Tugee, 13 M. T. A. 


^ 2438; MAWUR. (P. C.) 28; :5.B. L. R. 529; 2 Suth. P. C. J. 


"358% 2 Sar; P. O. J: 588; 20 E. R. 614, Rajah Leelanund 

“Singh: v. Thakoor Monoranjan Singh, 13-B. L. R. 124; 
4 1:iA:Sup. Vol:181;.3 Sar. P. C. J. 238, Secretary of 
~State‘v. Poran-Singh, 5 C. 740; 2 Ind. Deo. (N. s.) 1078, 


E 7 


: Debakar 5Singh v..Radhagobindo Singh, 24 Ind. Cas. 
:8527; Devt Narain Singh Ghatwal v. Sri Krishen Singh, 
71: WSR: 321, Pitambar Deo v. Jagannath Rai Ghatwal, 
r18"W:R:130: Godadhar Banerjee v. Government, 6 W. 
PR: 396, Nilmoni-Singh- Deo v. Bakranath Singh, 9 C. 
:487;:9 I. .A:-104; 5 Shome L. R. 68; 4 Sar. P. C. J. 325; 
“4 Ind-Deci{x: 8). 777 ‘Bally Dobey v, Banet Deo, 
29°C: 3883 5:Shome L.: R/122; 4-Ind.- Dec. (N. s.) 907 and 
URunmchuüsider Singh v«Raja -Joher. Jumma Khan, 14 B. 
L. B. App. 7; 23-W: R. -376, referred to. 

The Government has a right to appoint a gha’wal 
aùd: to - receive services "from the person apociited 
- and: to»maintain its nominee. in «possession of the 
;ghatwali lands. [p. 412; e»].:2.1 : 

--Godadhar Banerjee v Government, 6 W. R. 326 and 
“Pitambar. Deo'v. Jagannath Rai Ghatwal, . 18 W.R. 
* 130; followed. ; l 

The-periód of: limitation for a suit by a ghatwul for 
‚recovery: of. the;land; purchased by him is twelve yeis, 
dp: 406, eol. 1] 

Appeal: from a decision of. the District 
Judge; Manbhum, ‘dated the.20th of: August 
‘TOKO. 

“BAOTS.—The. plaintiff, -H.-Mathewson, 
sayhozhad;purchased: the ghatwali tenure in. 
.suit;called taraf panchsardart in pargana 
:Barabhunr together with certain sub-tenures 
&ata:sale forrents and cesses and had received 

sanads of:appointment as ghatwal from 
-Government;was dismissed for misconduct 
sand: neglect vofduty by Government, who 
‘forfeited :the tenure, and. conferred it upon 
ia descendant of: the original: holder. The 
»plaintiff:Sued:for declaration. and. possession 
alleging that. his dismissal was invalid and 
‘that: in-any case, his heirs should, and not 
“strangers should have been .appointed in 
his place. The principal defendants were 
sthe Secretary of State for India, and the 
„person oh -whom the tenure had been 
conferred. Several issues were framed of 
«which the firstand second were not material 
„to the'appeàl. . I 

Messrs. Susil Madhab Mullick, P.C. Rai 
«and. S. N.: Palit, for the Appellant. 

Mr.: Lachmi Narain Sinha (Government 
-Pleader), ‘Messrs. Siveshwar Dayal and 
Abani Bhushan Mukerjee, for the Respond- 


rents. 
a JUDGMENT. 
_jJwalaPrasad, J.—{His Lordshipatter 
Stating -introductory facts proceeded: ]— 
"Before dealing- with the substantial 
.questiohs^in ‘this appeal I shall refer 
briefly to the less important issues. 
On, issue. No. 3-it was contended by ihe 
learned  Governrhent -Pleader thatthe Civil 


* 


” 
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Court has no jurisdiction to restore a 
ghatwal to his service, and as the land is 
merely an appanage of the service, posses- 
sion cannot be restored either. This is a 
suit for the recovery of possession of land 
and the Civil Court, undoubtedly, has juris- 
diction to investigate the claim. The Civil 
Court will not, it is true, appoint a ghatwal 
: [Hemendra Nath v. Upendra Narain (1)|. 
But it is bound to decide, when the question 
is raised, whether the land of which pos- 
. Session is claimed has been rightly taken 
away from the plaintiff or not. l 
On issue No. 4 the learned Government 
. Pleader contends that the sales at which 
_the plaintiff purchased the tenure and sub- 
tenures ‘in suit were irregular and. fraudu- 
lent. The learned District Judge has con- 
sidered this question fully. It is unneces- 
sary to discuss it now for this reason that the 
defendants Nos.2to 11 who were entitled 
to raise the question have not appeared 
in the appeal to contest the finding of 
the District Judge. Itis, in my opinion, not 
open to the Secretary of State to question the 
sales which were held by his own agents. 
Further these sales have never been set 
aside and even if they were irregular they 
were not a nullity and must, therefore 
stand [Malkarjun v. Narhari (2)|, 
On issue No. 8 it was claimed by the 
learned Government Pleader that the suit is 
barred under Art. 14 of the Limitation Act 
by one year's limitation and under Art. 91 
by three years’ limitation. As already stated 
this is a suit-for-the recovery of land and 
. the period of limitation is unquestionably 
twelve years. ©’ E A Se 
On issue No. 10, the contention of the 


defendant is that the order dated the 6th’ 


March 1916, by. which the plaintiff was per- 
mitted to withdraw from this former suit 


with liberty to bring -a fresh suit on the ` 


. Same cause of action was not in accordance 
with law. That, however, is immaterial. 
The Court had jurisdiction to pass the 
order which has never been questioned 
and must, therefore, stand [Raj Kumar 
Mahton v. Ram Khelawan Singh (3)].. 

` Ishall now turn to the substantial. ques- 
tion in the case; the nature of the tenure 
and sub-tenures in suit; the nature of the 


(1) 32 Ind. Oas. 437; 22 C. L. J. 419; ^20 0. W, N. 


446; 43 C. 743. : 
(2 35 B. 3375; 5C. W. N. 10; 2 Bom. L, R. 997: 

d s 216; IOM. L. J. 368; 7 Sar P. C. J. p 
(3 64 Ind. Cas, 337; 1 Pat. 90; (1922) Pat, 17: : 

"T, 80; (1922) A, I, R. (Pat) 44 Be) puo 
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` [S£ I. C. 1924) 


estate which the plaintiff obtained by his 
purchase; and the propriety of the plaint- 
iff's dismissal and its consequences. 

A laige number of reports by Govern- 
ment Officers and correspondence on the 
subject have been filed: some on behalf of 
the plaintiff and some on behalf of the 
defendants. These constitute the bulk of 
the evidenee in the case and they have 
swelled the record to an enormous size. 

As observed in the case of Raja Muitu 
Ramalinga Setupaiti v. Perianayagum Pillat 
(4), in connection with the reports made by 
Collectors under the Madras Regulation 
VII of 1817, they are not to be regarded as 
having judieial authority where they ex- 
press opinions on the private rights of 
the parties, but being the reports of publie 
offieers made inthe course of duties and 
under staiutable authority, they are en- 
titled to great consideration so far as they 
supply information of offieial proceedings . 
and historical facts and also in so far as 
they are relevant to explain the conduet 
and acts of the parties in relation to them 
and the proceedings of the Government 
l shall therefore, refer 
to them to see how far they throw light upon 


` the origin and incidents ‘of the tenure in 
‘question. , 


The investigation as to the nature and 
incidents of the tenure involves going 
briefly into the history of pargana Bara- : 
bhum appertaining to Manbhum in which 
the tenure is situate, as gathered from the 
reports and the correspondence of the Gov- 
ernment Officers. — 

[Here his Lordship after going into the 
history of the ghatwali tenures in pargana 
Barabhum, and especially of tenure taraf 
panchsardari, and after discussing evidence 
proceeded. | | 

The evidence in this case shows that 
though the origin of the tenure is not 
known, the holders thereof performed 
the duties.of dependent Police Officers and 
as remuneration for the services they en- 
joyed the profits of the lands paying a 
quit-rent to thé zemindar. The vacancy in 
the office caused by death, incapacity, neg- 
lect of duty or other misconduct is filled 
in by the Government. In case of death or 
incapacity caused by infirmity or old age, 
the male descendant of age of the last 
holder or some other member of the family - 
best qualified for the situation is generally 
(4/4) 11.A.209; 38ar, P.C. J.341; 3 Suth, P C. 
J. 17 (P, C). 


— 
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selected as successor. In this sense the 
tenure may be called hereditary. If how- 
ever, a ghatwal.is dismissed from his situa- 
tion for neglect of duty or other misconduct 
he forfeits the tenure and his son or other 
members of the family are incapacitated, and 


‘some other person duly qualified is appoint- 


ed, who gets possession of the tenure. 
The tenure is held only so long as the 
holder thereof: performs the services, The 
right of appointment and dismissal vests 
in the Government. 

These are the incidents stated by Mr. 
Hoppner in his letter contained in Ex. 
Z (53), dated 27th . September 1886 which 
relate to all the Jungle mahals. They 
relate to all the parganas in the Jungle 
Districts including Barabhum to which the 
tenures in question appertain, and not only 
to pargana Bishunpur with which the inves- 
tigation started. This is clear from the 
letter of the Nizamat Adalat of the 25th 
April 1815 contained in Ex, Z(53) and the 
concluding words of para. 9 of Mr. Hopp- 
ner’s letter already referred to. . 

Apart from Mr. Hoppner's letter the afore- 


said incidents have been fully established. 


by the evidence in this case, and, therefore, 
I hold them to be the incidents of the 
tenures in question. 

These are incidents of the lands held by 
them as distinct from the mal lands of the 
zemindar with respect to which they may 
be said to be their bhumihari tenures: 

. Mr. Risley in para. 51 (Ex. Z-64) and Mr. 
Bompas at page 514 of the paper-book 
(Ex. 2-65) show that a distinct sheet from 
the ekjai tirij jamawasilbaki papers is 
missing from them and hence no inference 


. can be drawn from the entry of-the mahal 


Bhwmijani as rent-paying tenure which 
probably relates to the lands held by them 
as the bhumijani tenure referred to above. 
The two classes of lands held by the ghat- 
wals have been throughout maintained. It 
is not disputed by any one. Mr. Mathewson 
the zemindar and others accepted it. The 
view of the officers resting the claim of the 
ghatwals upon the ground of their being 
bhuiyas, the original ‘settlers of the lands, 
as having permanent rights is consistent 
with their holding two kinds of lands, the 
mal lands and the ghatwali or the service 
lands. i 

The tenures in the present case d iffer from 
those dealt with in the cases referred to by 
Mr. Mullick, and the ‘incidents of the tenure 
in those cases were determined: in accord- 
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ance with the sanads granted by the zemin- 
dar to the tenure-holders, In the present 
case no sueh sanad has been produced. 
Those cases were cases of resumption 
of the tenures under cl. (4) of s. 8 of 
Regulation I of 1793 brought either by the 
Government or by the zemindar, and 
the claims for résumption were dismissed 
upon the ground that the tenures were not 
shown to be akhira? lands. 

'The present case is not a case of resump- 
tion, and so far back as 1800 Mr. Strachey 
recorded his opinion that: “no resump- 
tion of the patkan lands took place or ever 
could take place consistenly with the terms 
on which the zemindars hold their lands in 
any of the Jungle mahals" (para. 9 of his 
letter of the 9th April 1800, in Ex. Z-48). 
The Record of Rights has also entered the 
tenures as "not resumable.” The present 
is a case of forfeiture of the lands on 
account of the dismissal of Mr. Mathewson 
from his office as ghatwal on ‘account of 
his incompetency or misconduct. 

Mr. Mullick says that even if the ghatwals 
were required to perform the Police duties, 
it was not an essential condition of the 
grant of the tenure in the sense that the 
holding thereof did not depend upon the 
performance of the duties but that the 
tenure was burdened with the service and, 
therefore, the dismissal of Mr. Mathewson 
does not entail the forfeiture of the tenure. 


The decision of this case does not depend 
upon whether the grant of the tenure was 
burdened with the service or it was a grant 
for the purpose of remunerating the services 
performed, for in the case of John Forbes 
v. Meer Mahomed Tugee (5), while holding 
that in the latter case thé grant is deter- 
minable when there is no further occasion 
for the services, and in the tenure burdened 
with service, the lands are not liable to be 
resumed whén there is no occasion for the 
performance of those services, their Lord- 
ships observed that "they (the grantees) 
may be liable to forfeit the tenure if they 
wilfully fail in the performance of this 
duty.” The Right Hon'ble Sir James W. 
Colvile observed: ‘Had this been a grant 
reserving to the zemindar a small money- 
rent, as well as the services, if indeel the 
latter are reserved to the zemindar, their 


: Lordships would have had no doabt upon 


(5),13 M. I. A. 438; 14, W. R.P, 0,28; 5 DB. L. R. 
529; 9 Suth, P. C. J, 358; 2 Sar. P. O. J. 588; 20 E. R. 
614, l i ji j 
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ihe case,” namely, that the grantee would 
have forfeited the tenure, if he had wilfully 
failed to perform his duty; vide also Raja 
Leelanund Singh v. Kunhya Lall (6). 

It seems to have been concluded by the 
decisions of *the Judicial Committee that 
"where a tenure is subject to certain services 
a ghatwal may be dismissed for “neglect 
of duty ór ineompetency" even when his 
, tenure cannot be put to an end on the 
ground that the services were no longer re- 
‘quired. 

X. In Raja Leelanund Singh Bahadur v. The 
Government and Thakur Mánoranjan, Singh 
(7) and Rajah Saheb Perhlad Sein v. Maha- 
wajah Rajender’ Kishore Singh (8), while 
dismissing the, claim of Government to 
resume ghatwali tenures in 'Khàruckpore, 
“their Lordships of the Judicial Committee 
in assessing the mesne profits for thé period 
during which the Government after resum p- 
tion was in possession tóok into account 
in favour of the Government the value of 
services which during ‘that period the 
ghatwals had ceased to render on account of 
Government being in khas possession upon 
the theory stated thus by their Lordships: 
“Now, what is the theory of the ghatwali 
lands? 'They are assigned to the ghatwals 
dor maintenànce'in retüin for, and in pay- 
ment of, Police duties performed by them, 
and this remuneration they receive in lieu 
‘of wages in money ;" [vide also Secretary of 
State- v. Kirtibas Bhupati Harichandan 
Mahapatra (9)]. i 
. In the case of Munurunjun Singh v. Rajah 
Lelanund Singh (10), where the zemindar 
had granted by a sanad mokarrari istumrari 
right in the tenure and had made it here- 
ditary subject to the payment of fixed and 
established rent to the zemindar it was 
found that the tenure was analogous to 
the Birbhum. tenures subject to the perform- 
ance of Police service and consequently 
the Government or the zemindar could not 
Mefeat the rights of the ghatwals so long 
A8.théy were willing to perform the ser- 
vice, but their Lordships observed that 
for misconduct and failure to perform the 
conditions annexed to their tenures they 
(6) 17 W, R. 315. 


7) 2 B. L. R. 114 at p. 


122; 1 Ind. Dec. (x. 
8).12 M. I. A. 292 at nd. Dec. (x. s.) 724. 


p. 331; 12 W. R.1 (PG): 9 B 
L: R. 111; 2 Suth. P. G. J. 995. 9 Yap M) 9n 
Rcs 9; 2 Bar. P. ©. J. 430; 20 


(8) 26 Ind. Cas. 676; 42 C. 710; 42 L A. 30: 

W. N, 65: 2 L. W. 11; 17 ML. T. 15; 2101, Jah 7 
Bom. L. R. 32; 28 M. L, J, 457 (P. C.) P 
00:3 W. R 8L, ; 
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were, .no. doubt, liable .to.be,.and somer 
times were ejected and when so, vacant the 
right of nomination no doubt .rested ,with 
the zemindar. | l 
Inthe case of Rajah Neelanund Singh v. 
Surwan Singh (11), where the patta granted 
by the zemindar showed that .the holder of 
the tenure had engaged to perform certain 
‘Police duties and the zemindar had reserv- 
ed. to himself the power of suspension or 
dismissal, it was held that whatever.may 


have.been the former right and status of . 


the defendants tenure-holders they became 
extinct by the patta and, the zemindar was 
.at liberty to determine the tenure when the 
services were no longer required and 
that there was no necessity of going.into 
the origin, .bistory and character of .the 
ghatwali tenure [vide also Rajah Neela- 
nund Singh v. Musseb Singh (12) an Rajah 
Leelamund Singh v. Kunhya Lall (6) already 
referred to]. p 
.In.the case of.Secretary of State v. Poran 
Singh (13), where under the Government 
letter, dated 5th July 1806 (similar.to letter 
Ex. Z-151), the appointment was vested in 
the Magistrate of the Jungle mahals, as.in 
the present case, and,the ghatwal.had;no evi- 
‘dence to show that he had any title.inde- 
pendent of services as ghatwal to hold 
the land in question, it was held that the 
power of appoiniment in tbe Magistrate 
carried with it placing him in possession 
of the ghatwali lands and that.a.Civil Court 
cannot re-instate a ghatwal dismissed by the 
Police Authorities and that the right to 
possess the land depended upon the tenure 
.of the office [vide also Debakar Singh v. 
Itadhagobindo Singh (14) and Devi Narain 


Singh Ghatwal v. Sir Krishan Sangh (15) 


(a Birbhum ghatwali cage) ]. 

. The cases of Godadhar Banerjee v. Govern- 
ment. (16) and Pitambar Deo y. Jagannath 
Rai Ghatwal (L7) show . that although the 
Government could not résume or sue for 
Khas possession of a ghatwalt village in- 
cluded in a decennially settled estate, it.can 
bring a suit fora declaration of its right 
to.nominate a ghatwal or receive services 
from a ghatwal and to maintain its nominee 
in possession as ghatwal. The view has 


(11) 5 W. R. 292. 
(12) 6 W. R. 80. i 
. (13) 5€. 740; 2 Ind. Dec. (N. &.) 1078, 
(14) 21 Ind. Cas. 527. 
. (15) 1 W. R. 321. 
(16) 6 W. R. 326. 
Q7) 18 W, R 130 
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been «confirmed. in the recent Full Bench 


case of Hemendra Nath v. Upendra Narain | 


(D) which related to a digwar | of ghat Burrah. 
‘In that case repeated instances of appoint- ` 
ment and dismissal with the corresponding 
change of possession of the land were 
given-in evidence, “Sir Lawrence Jenkins, 
C. J., held -that whether the office was 
hereditary or not (no sanad was for thcom- 
Ang) it appeared from the course of succes- 
sion that there -was a general usage that 
on the death of a digwar holding office his 
successor was appointed | in his-place and 
the -heir’s claim and tenure of office was 
dependent on.the approval.of ‘Government. 
Therefore, on the removal of the ghatwal, 
his successor acquired ‘the valid title to 
the office only if appointed thereto hy the 
Executive Government.- To the same effect 
was the view of Mookerjee, J., who observed 
that “the office is not ‘hereditary i in-the sense 
that the heir of the.last owneris entitled 
asa matter of right to succeed tothe office 
and the-holder of the office is - liable to be 
removed for failure to discharge his duties 
to the satisfaction of the Executive Govern- 
ment. On-the removal ofthe digwar, his ` 
successor acquired a valid title to the office 
only if appointed thereto: 'by the Executive 
Government." 

The ufanimous view of the Court was 
that a-Civil Court. has no jurisdiction to re- 
instate a digwar dismissed by the executive 
Government ‘as unfit- to “discharge ‘his 
duties; but where the Commissioner ' 
decides against a claimant, not in the 
exercise. of his discretion but upon an' 
erroneous view of the title of the contestant, 
the. Civil Court can 'grant relief ‘by a 


declaratory decree under.s. 42 of.the Specific ‘was 


Relief Act, so that..the plaintiff may ap- ` 
proach -the "Executive. Government and seek 
‘their decision on the question ‘of the 
appointment of a: successor to.the office of 
‘a digwar. Upon the principle that the 
-tenure may be- available for service and 
that in case of.dismissal the successor of 
‘the dismissed ghatwal nfay easily obtain. 
possession of the properties, the ghatwal 
‘is not competent to. alienate ‘by private sale ' 
or otherwise, nor is the same’ liable “to sale 
_in execution of decree except with the con- 
sent and approval of the zemindar where 
the services are rendered.to him, or of the 
Government where ‘the Services are ren- 
dered to the Government: vide Rajah 
Leelanund Singh v. iem LE (18), Lala ` 


(18) (1864) -W, R: (Giv.-Rulj 249, 


-ew ane 
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Guman- Singh v. -Grant (19) Sartukchunder 
- Dey v. Bhugut. Bharutchunder Singh (29) 
a Birbhum case); Grant v. Bangsi Deo (21), 
where it.was held that a Birbhum ghatwal 
was not competent to grant leases in per- 
petuity, nor could he give a patta binding 
"upon the subsequent ghatival followed in 
Narain Mullick v. Badi Roy (22). This 
practically overruled the earlier decision in 
the case of The Deputy Commissioner of 
Birbhum v. Rangola Deo (28). 

The above restrictions apply also to.& 
shikmi ghatwali tenure [Bally Dobey v. 


Banei Deo (24)]. 


On the same principle only the surplus 
proceeds of atenure collected during the 
lifetime of the judgment- -debtor are liable 
to-be taken in execution as being his per- 
sonal property, but not so.the profits after 
his death. In the case of Ramchunder 
Singh v. Raja Joher Jumma Khan (25) the 
tenure-holder was held not entitled.to any 
share in compensation allowed for the 
acquisition. of lands-but only to.the interest 
accruing therefrom during his lifetime, 
inasmuch as the tenure-holder 8 interest ln 


ghatwali lands was limited.to his life. 


The point has been ‘discussed in all its 
aspects by their Lordships of-the Judicial 
Committee in N ilmani Singh Deo x. Bakra-: 
nath Singh (26). t related to a mahal of 
jagir in the zemindari of .Pachet, (Succes- 
‘sion to which was subject to the sanction 
of :Government (as.in the present .case), 
the jagirdar being -bound.to render public 
services. One-third ` ofthe revenue assessed 
upon the jagir mahal -was retained by. the 
jagirdar forming mo part of the zemindari 
assets .on which the jama of the latter 
fixed. It was sheld that whether the 
jagir was a ghatwali tenure or.not,within 
the meaning of the term as applied in 
Regulation XXIX of 1814 (the zemindari 
being Pachet adjoining and at one time 
included in Birbhum), ihe jagir was.analo- 
gous to such tenure.as described in the 
preamble ‘to -that .Regulation; that the 
nature of the tenure had not. been altered 
‘by the Permanent Settlement.after which 

(19) 11 W. R. 292. 

(20) (1853) 9 S. D."A. 900;-13 Ind. Dec. (0. B.) 682, 

91) 6B. L. R. 652; 15 W. R. 38. 

(92) 99 ©. 227; 6 C. W. N. 94. 

(23) W. R. (T.B) 34; Marsh. 117; 1 Ind. Jur. ʻo. s.) 


de Hay 200. 
' (Z4) 9 C. 388; 5 Shome-L. R. 122; 4 Ind. Dec. (x. s.) 


90. 
(25) 14 B. L. R. App. 1; 23 W. R. 376. 
(26) 9 C. 187; 91. A. 104; 9 Shom. L. R. 68; 4 Sar, P, 


O. J. 335; 4 Ind. Dec. (Nn, 8.) 177. 


410 


the services due by the jagirdar remained 
as before, public services, and continued 
to be due to the Government; that the 
zemindar became entitled only to the rent 
or revenue which was previously due to 
the Government and in respect of which 


he was assessed and did not become en- 
. titled to the service 


in respect whereof 
one-third of the rent or revenue was 
allowed as compensation to the jagirdar; 
that the jagir though hereditary was not 


- subject to the ordinary rules of inheritance 


according to the Hindu or Muhammadan 
Law but was held upon the condition of 
approval of the heir by the Government; 
that thus were precluded both division of 
the jagir mahal upon the death of the 
holder and alienation during his lifetime; 
that the mahals were not liable to attach- 
ment and sale in execution of a decree 
against the father and predecessor-in-inte- 
rest of the jagirdar as assets by descent 
in the possession of the latter. It was 
found in that ease that neither the origin 
of the jagir nor the precise time at which 
it was created was known, but that so 
far back as 1771(1178, B. C.) the villages 
were held by jagirdavs who paid Govern- 
ment.two-thirds of the annual value thereof 
as revenue and retained the remaining 
one-third as remuneration for the services 
under which the jagir was held. Two- 
thirds of the annual value was perma- 
nently settled as part of the zemindari of 
Pachet, and the one-third received’ by the 


'jagirdar in lieu of the services formed no 


part of the assets of the zemindari in 
respeet of which the Government revenue 
was fixed: The jagirdars were successively 
appointed or approved by Government up 
to the time of Gurucharan Mookerjee ap- 
pointed in 1816 in place of Rup Singh 
who was dismissed for misconduct. Upon 
these facts their Lordships held: “It is 
quite true that, if the Jagir were transfer- 
able without the consent of Government, 
either by descent to an heir, or by volun- 
tary sale, or sale in execution, or other- 
wise, there would be no security that the 
transferee would be a proper person to 
discharge the duties in respect of which 
the lands are held at the reduced rent," 
The transferee might be a person of ques- 
tionable or even of bad charaeter as remark- 
ed by the Court in the case of Narain 


` Acharjee  Chowdhry v. Mohamaya Debdia 


Chowdhrain (27). . 
(27) 10 W, R, 240, 
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Applying the principles enunciated in 
the cases referred to above, it becomes 
immaterial in the present:case whether 
the lands were ineluded in the decennially 
settled estate of the zemindar or not, for 
that question could only be relevant if the 
present case were a suit for resumption. 
It is also immaterial whether the tenures 
were hereditary -or burdened with service 
or were grants on condition of rendering 
services, for the question could be import- 
ant only if Mr. Mathewson were dismissed 
on the ground that the services were no 
longer required, whereas in the present 
ease he has been dismissed for misconduct 
and neglect of duty, and on such dis- 
missal he forfeits the tenures whether they 
were burdened with services or were purely 
granted on condition of 
performing services. It is also immaterial 
in the present case whether the services 
were originally of military character, for 
ever since anything is known of the tenures 
the: holders thereof besides the military 
duties ‘‘ doubtless performed Police duty” 
to quote the words of the Government 
resolution (Ex. Z-59) of the lsth August 
1876 and they held the lands as remunera- 
tion for the performance of the duties. 

In the ease of Raja Lelanund Singh v. 
The Government of Bengal (28) speaking of 
the Kharuckpore ghatwali tenures, the 
Right Hon'ble Pemberton Leigh says: 
“The ghatwalt: lands were held by a 
tenure created long before the East India 
Company acquired any dominion over the 
country and though the nature and extent 
of the right of the ghatwals in the 
ghatwal villages may be doubtful, and 
probably differed in different districts and 
in different families, there clearly was some 
ancient law or usage by which these lands 
were appropriated to reward the services of 
ghatwals; services which, although they 
would include the performance of duties of 
Police, were quite as much in their origin of 
a military as a civil character.” 

In the subsequent case of Raja Lilanand 
Singh Bahadur v. The Government and 
Thakur Manoranjan Singh (T), Loch, d., 


. observes that ' these lands were assigned 


to the ghatwals for maintenance in return 
for, and in payment of, Police duties per- 
formed by them; and this remuneration 
they receive in lieu of wages in money,” 
and their Lordships of the Judicial Com- 


(28) 6M I. A. lO0lat p. 125; 4 W. R. P. C. 77; 1 Sar, 
P. C. J. 505; 1 Suth, P. ©, J. 248; 19 E. R. 38, 
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mittee in the case between the same parties 


Rajah Leelanund Singh v. Thakoor Mona-: 


ranjan Singh (29) held that the holders of 
such tenures might be "dismissed “for 
neglect of duty or incompetency” and ‘in 
the case of John Forbes v. Meer Mahomed 
Tuquee (9), it .was held that upon dismissal 
they may be liable to forfeit the tenure 
if they wilfully fail in’ the performance 
of their duty, though the lands are not 


liable to be resumed when there is no- 


occasion for the performance’ of those 
duties. As a matter of fact ever since the 
assumption of the charge of the pargana 
the Government exercised the right of ap- 
pointment and dismissal, and the dismissed 
ghatwal forfeited the lands which were 
made over to the person appointed by the 
Government in his place. 

The files regarding the appointment and 
dismissal of the sardar ghatwals and their 
subordinates by the Government are volumi- 
nous. It will be sufficient to referto only 
a few of them. AM | 

[His Lordship after referring to particular 

instances of dismissals of ghatwals by Gov- 
ernment observed as follows :—] 
- These records show that the Government 
exercised the right of àppointing and dis- 
missing ghatwals and of making over the 
tenures to the person appointed in place 
of dismissed ghatwals for a period long 
anterior to the compromise of 1884. From 
1883-84 when Messrs. Watson and Com- 
pany took a lease of the pargana from the 
zemindar, they as well as Mr. Mathewson 
as their Manager and afterwards as pur- 
chaser of their interest and the interest 
of the ghatwals recognized thé power of 
Government to appoint and dismiss the 
ghatwals and dispossess them from the 
ghatwali lands in order to make them over 
to their successors. It is significant that 
the sardar ghatwals and the ghatwals also 
recognized the above power of Govern- 
ment. . ) " | 

Mr. ‘Mullick, however, contends that Mr. 
Mathewson having purohased the lands at 
auction-sales’ in -pursuance of the Govern- 
ment: notification extending s. 5 of the 
Birbhum Ghatwali Regulation to the tenures 
in question, these tenures became saleable 
and consequently Mr. Mathewson could 


not be evicted: from them on accoupt of 
. his failure to perform the services, or dis- 


‚missal from the office. There is no sub- 


: 29) 13 B, L, R. 124; I, A. Sup. Vol.181; 3 Sar. P. C. 
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stance in this contention. Mr. Mathewson 
purchased the lands under the Govern- 
ment notification the terms whereof were 
that the purchase shall be on the: "same 
conditions in respect of „the payment 
in future of rent and cesses and the 
performance of the duties for the mainten- 
ance of the public peace to which the 
defaulter was liable at the time when 
the' tenure was made over or sold." 
Mr. Mathewson himself applied for the 
extension of s. 5 of Regulation XXIX of 
1814 (Birbhum Regulation) and it was at 
hisrepeated representations that the Govern- 
He 
was feeling difficulty in realizing his arrears 
of rent, and having obtained the benefit 
of the extension of the provisions he van- 
not be permitted to turn round now and 
say that his purchase of the tenure was 
not subject to the conditions of rendering 
services to the Government and that the 
sanad obtained by him, whereby he was to 
hold the lands only upon: the condition 
of performing the services, was null and 


‘void, and not binding upon him. 


Mr. Mullick at one stage wanted to dis- 
pute the validity of the extension of the 
Regulation and of the sale held thereunder. 
He wanted to argue that the sale held 
under the Regulation. did not alter the 
character of the tenure. He soon perceiv- 
ed the danger of the argument and the 
possibility of its being used against him- 


-self, and he gaveit up. Itis obvious that 


if the extension of the Regulation was 
invalid, the sales were, therefore, also invalid 
and Mr. Mathewson did not acquire any 
right, under the sales, in the tenures in 
question, and now the tenures are-in posses- 
sion of the old holders, the rightful owners 
thereof; as according to Mr. Mullick, Mr. 
Mathewson cannot claim to eject. them. 
His .claim to the tenures is based entirely 
upon his purchases and if the purchases 
are invalid he has no title to them and 
has not acquired any by adverse possession, 
he being only a recent purchaser. The 
learned Government Pleader took advantage 
of this argument of Mr. Mullick and urged 
that the sales were all invalid and fraudul- 
ent. We have already shown that there is 
no substance in this contention. No frand 
was definitely pleaded, nor was evidence 
directed towards it, and the evidence ig 
overwhelming that the sales were held bong 
fide fer real rent decrees and under the 


notification issued by the Government ex- 
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^3$ending-s.7 5 of “the “Birbhum. Ghatwali 
“Regulation. “Weé-have notat this stage to 
- go’ into‘the irregularities of: ‘the sales, and 
» no- substantial irregulatity has been: point- 


; ed:out, for-ave-are-not at present concern- 


. ed: with the: setting aside of -the .sales. 
‘This is not a-suit for that- purpose and the 


time and stage' for impugning thesales on 


- those-grounds has long passed. 


Now, | the “Government “had undoubted 


- power urider-the Scheduled -Districts- Act‘ of 
/1874-to exterid'the.provisions of the Birbhum 
: Ghatwali*Regulation-or-any other act:in‘a 


restricted’ form‘ The- Regulation was, there- 


‘fore, validly-extendéd. - 
«Mr. “Mullick «then contends ‘that "Mr. 


: Mathewson having purchased the. properties 


“for -valuable consideration -at -an auction- 
‘gales, he cannot be deprived of-the lands 
upon the. ground of-his dismissal. In this 
- also ‘Mr. ‘Mullick-is -mistaken,-for whatever 

‘be the consideration ‘for ‘the .sale—though 
Mr. Gait's letter of :1906 - shows ‘that -the 
„sales -were-for inadequate prices—the sales 
. had taken- place on'the eonditions:set' forth 

above and, ‘theréfore, -Mr. Mathewson is 
~ bound by -the terms; óf-the, conditions,.6ne 
‘of "which-was:that he willhold the ‘land 
--only-so'long.as-he will remain! a ghatwal ‘and 
«will lose the/lands in case of-his ‘dismissal. 

.Again.4t-was argued that the sale. con- 
“ferred all ‘the incidents upon the tenure 
«Which the2Birbhum :ghatwali tenures have 
«got, whicheare covered‘ by'the-Régulation-in 
question.” . 

. tn: the first’ piace, -all ‘the - provisions: of 
the Regulation were-nót:extended but: only 
rthat -whieh. provided tfor ‘the -sale:of the 
‘landsifor arrears of-revenue-with the con- 
‘ditions:attached toit. '"Theréfore the tenures 
‘in. question will. be. governed' by ‘the terms 
under which they were:sold. : Incthesecond 
“place, ‘Birbhum: ghatwalitenures' themselves 
‘thoughthereditary:areliable to be forfeited 
.on the -dismissal-ofithe holder thereof “as 
rwellias-any other ‘tenute.of that ‘nature 
[Zohn Forbes v. Meer “Mahomed Tuquee:(5), 
‘Rajah Lilanund Singh v. Thakur Monoranjan 
Singh (29), Secretary of ‘State v. Poran Singh 
(13), Debakar:Singh v. Radhagobinda. Singh 
(0, Devi Narain ‘Singh Ghatwal v; ‘Sri 
Karishen:Singh(15), Pitambar Deo v. Jagan- 
math Rai Ghatwal (17), Godadhav Banerjee 
y. Government (16), Nilmani Singh Deo v. 
‘Bakranath Singh.(26) and -Ram ‘Chiunder 
Singh v. Rajah Jioher Jumma Khan(25)].- 


"Therefore :even -if-the tenure in question - 
.Was-:governed- by the incidents. ‘of “the 


E 
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~ that the dismissal was not proper. 
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‘Birbhum Ghatwali-Regulation, the dismissal 

-for neglect.of duty or -misconduct will 
entail forfeiture. Whether ‘the: Govern- . 
„mert has.or has ‘not a right :to-resume -the 
‘tenure (and-we-are not concerned: with'this . 
-question), it certainly-has a right to appoint 


"&eghatwal and. to «receive . services i from 


"the :person: appointed andto. maintain its 
nominee in possession: of the ghatwalt lands 
[Godadhar Banerjee v: Gavernment ' (16) and 
-Pitambar Deo.v. Jagannath . Rai. Ghátwál 


FY. : 


~ 


‘There should be no.confusion between - 


-the ‘resumability .of.a: tenureiand :the.:for- 


-feiture thereof on.account:.of: dismissal ‘of 
‘the-.holder thereof. The one:has nothing 
:to ‘do’ with the other.as is elear;from:the 
- aforesaid. authorities. . 
Therefore, I hold .that Mr. :Mathewson . 
-took the tenure in. question -with the .con- 
- dition -tkat he: would remain:in possession 
of-it only so long ‘as he continued: torbe,’ 
‘the ‘ghatival.and ‘would lose the same on 
his dismissal. . | e| 
On behalf.of Mr. Mathewson itis said 
We are 
not competent:to enter into that ‘question 
“as was held in Debakar Singh v. -Radhago- . 
bindo ‘Singh (14), Devi Narain Singh :Ghat- 
wal v. Sri. Krishna Singh (15) and: Hemendra 
Nath v. Upendra Narain (D... . 
Even if bis dismissal were not proper. 
the question can:only be considered with 


-&'.view to see if -he-has been wrongfully 


"deprived:of:the lands in ‘question, ‘for the . 
‘recovery .of which -he “has ‘brought =the 


"present suit. If, showever,-he:has ‘been dis- 


missed for misconduct or :neglect -of:duty 
‘he has” forfeited :the landsiin: question and 
“cannot ‘get anv: relief. 


In:the present case :Mr. Mathewson “was, 


dismissed. on -account .offhis continued:ab- 
“sence from the country “and mot:having .. 


‘returned to. his duties-when ‘required to^do 
‘so -by the Deputy :Commissioner, ;It.may 
now here be repeated, what has. been: said 
'above, -as to .the «necessity : which the 
‘Government. felt of framing .rules for .the. 


"appointment of ‘substitutes:in : case of the 


.auction-purchaser of the tenures.not.being | 
willing himself to:serve, _ i 

The tenures were ;not-sáleable;and the 
Government used to appoint: proper: persons 


_ to ke. ghatwals and to' perform the ‘duties 
~and. tò settle the lands for the: said. purpose. 
Naturally after the introduction of:s. 5.of 


the Birbhum Ghatwali Regulation, the | 


. tenures passed into the hands of the auction- 


~ 
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purchasers. “Tt was, therefore; necessary to 
frame -rules-for tlie. performance of the 
düties by substitutes or deputies. These 
rules (Ex. Z-156) are-contained in Govern- 
ment ‘letter; dated - the- 28th March 1907. 
Under: the- rules thé: nominee of the pur- 


chaser wasto be approved; by the Deputy ° 


Commissioner - who: had: the right of remov- 
ing tlie nominee and ap pointing a substitute 


without further reference to the- purchaser ` 


and the: purchaser was-to continue to be 
responsible for: the- performance of the 
duties by himselfand his substitutes.: 
of ‘the-sanads ‘obtained by Mr. 
mention ‘the: names of- the- nominees- who 
were approved ‘of by the Deputy Commis- 


sioner, but he was -under the rules framed : 


by Government, personally responsible for 


the conduct df his subor dinates and députies. 
Mr. Mathéwson's conduct was far from: 


satisfactory-after he purchased the tenures: 


In -1906:-he- wanted to sell the tenures: 
along with the-zemindari that he -had pur- 


chased from- Messrs: Watson 'and Company 


to tle:.Midnapore Zemindary Company: 
Z-74,. dated: the 27th July 1906). 
, This-was.. disapproved by thé ‘Government ' 
“and 'the Government: asked. fora report as- 


(Ex. 


to: the desirability: of selecting the persons 


who were to perform the duties attachéd. 


to those tenures if Mr. Mathéwson was un- 


willing:to perform them himself: (Ex. Z-79; 


dated the 9th October 1906). This was 
upon: thé- report (Ex Z-78, dated the 22nd 


August- 1906). of Mr. Gait ‘who had &ericus - 
obje ection: to- the ‘proposed sale of the tenures : 


by. Mr.: Mathewson.’ 


Mr:-Mathewson,-however, did hot sell the: 


tenures in: question, but sold. only: the 
zemindart interest-(Ex. Z-76, dated the 10th 
August 1906): to the ‘Midnapore Zemindary 


Company’. of which Mr. Knowles: was the: 


Manager. ' - 
In 3 anuary 1907 Mr. Mathewson was di&- 
missed from ghat-Bamni,for his attempts 


to:dispossess- the tabedar of -that ghat and’: 
to amalgamate‘ the ghatwali lands into mal : 


lands. 

‘Knowing the aforesaid rules and the in- 
clination of Government: that the Midna- 
pore Zemindary ' Company “should not have 


the» ghatwalt tenure" and in: fact ib was |. 
“missioner, Manbhum." 


anomalous ‘that ths zemindar : should “com? 
bine in' himself the dual capacity of a 


superior-landlord and of a ghatwal respon- - 


sible. to Government: for the Police duties, 


Mr, Mathewson in opposition to the wishes . 


of Government: submitted:-the: sname..of..Mr, 
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Knowles, Manager of the-Midnapore Zemin- 
dary Company, to act for him during his 
leave for eight months from April to 
November, which: he applied for on 12th 
March, 1908 (Ex. Z-88). The leave was 
granted .but naturally the nomination of 
Mr. Knowles was rejected and the Deputy 
Commissioner pointed out to him-in his 
letter (Ex. Z-89), dated: the-25th March 1908, 
that Government would regard as his re- 
presentative the sardar and other ghatwals 
who were appointed as his deputies on his. 
recommendation:to perform the duties at- 
tached ‘to each ghat. Mr. Mathewson did 


~ not return-after the expiry of his leave and 


applied again- for leave- on the 14th of 
February 1909 and again he nominated 
Mr. Knowles; the Manager of the Midnapore 
Zemindary Company, stating-that he would 
continue to hold power from him to per- 
form ‘the duties. 

Mr. Knowles on-enquiry said: that Mr. 
Mathewson. would return’ on the 3rd -March 
1909 (Ex. Z-91), dated. the 21st February 
1909. Again Mr; Mathewson did not return 
and the: Deputy ‘Commissioner, Mr. Coup- 
land, drew up a proceeding against him 
(Ex. 10), which runs as follows: 

"Whereas: it appears that in: December 
1906, you took leave out of India ‘for nine 
months and again in April 1908 for eight 
months and on your return barely if at “all 
visited Barabhum and: whereas. again in 
February 1909 you applied for leave inti- 
mating that you would return in Novem- 
ber or December 1909 and up to date- you 
have not returned and so faras- I am in- 
formed, have no-present intention of return- 
ing'to' India, you are hereby directed to 
show. cause: before me within two months 
from this date,‘ why your services as taraf 
sardar sadial, ‘and village-sardar as noted - 
above should not be’ dispensed with on 
the ‘ground that your coritinued absence 
from India (and when in India from your 
ghats . as. aforesaid) is inconsistent with your 
holding the position of ghatwal whether as 
taraf sardar, sadial or village sardar in the 
various ghats above-mentioned, in which 


. you at present nominally occupy that po- 


sition; Camp Narainpore, the 24th January 
1910:: (Signed) H.. Coupland, Deputy Com- 


Mr. Knowles in his letter of ‘the 2nd 
February 1910 (Ex. Z-92), ‘stated that Mr, 
Mathewson: was not able to return to -India, 
on account ofillness ànd prayed for further 
leave:for niue ‘months, ‘allowing’ him (Mr, 
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Knowles) tò perform the duties of ghatwal 
during his absence as heretofore. The 
Deputy Commissioner in his letter, dated 
the 9th February 1910 (Ex. Z-93), refused 
the extension asked for, stating that he was 
not aware of any orders under which Mr. 
Knowles was considered as acting on behalf 
of Mr Mathewson. 

Mr. Mathewson showed cause by his letter 
written from England to the Deputy Com- 
missioner on the 4th March 1910 in which 
he justified his absence stating that he 
had made arrangement for his absence and 
that having purchased the ghats for valu- 
able consideration he had a "certain degree 
of permanency" provided the services were 
duly rendered. 

On the 23rd August 1910, the Deputy 
Commissioner by his order (Ex. 10-a) direct- 
ed that: 

"In the event of Mr. Mathewson not re- 
turning to his regular residence in Bara- 
bhum by the Ist December 1910, his 
services as ghatwal in the various ghats 
mentioned in the proceeding drawn up 
against him be dispensed with effect from 
that date " 

Aggrieved by this order, Mr. Knowles, 
Manager of the Midnapore, Zemindary 
Company, Limited, ou behalf of Mr. 
Mathewson appealed to the Commissioner, 
"The appeal was dismissed by the order of 
the Commissioner, dated the 14th December 
1910 (Ex. 10-b). The Commissioner in his 
order states : 

.“It cannot be denied and it is indeed 
freely admitted by the Pleader who has 
appeared before me that Mr. Mathewson is 
liable to be removed ifhe fails to comply 
with conditions laid down in the notifica- 
tion of the Bengal Government. Mr. 
Mathewson has himself been removed on 
former occasions from sucha tenure and 
the order of dismissal was upheld on appeal, 
by the Commissioner, and the Government 
of. Bengal : vide Bengal Government Reso- 
lution No. 2433 F. E., dated 30th September 
1907." This resolution is Ex. Z (87) in the 
case. 

Then the Commissioner deals with his 
absence from the ghat as being incom- 
patible with the performance of the duties 
for the maintenance of public peace to 
which Mr. Mathewson was liable gt the 
time of the sale of the tenure, -In his 
opinion his residence in Europe was mani- 
festly a failure to comply with the condition 


pad it was obvious that Mr. Mathewson . 
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could not perform his dutiesfor the main- 
tenance ofthe publie peace if he did not 
reside in Barabhum and as & non-resident 
he could not exercise any control over the 
working of the ghatwals or over the internal 
economy of the ghats, for which under the 
rules he was personally responsible. 

As to Mr. Mathewson's right to put in 
a substitute or substitutes, the Commis- 
sioner Says : 

“According to the custom and practice 
obtaining in the district substitutes are 
admitted with the Deputy Commissioner's 
sanction in cases of short absence, illness 
and the like, and the substitute is ordin- 
arily a relation whose interest it is to look 
after the welfare of the ghats on behalf of 
the permanent incumbent. On such 


occasions the responsibility of the perma-. 


nent man for the acts and omissions of his 
substitute continues, but such a custom or 
practice confers no right to put in what 
would be practically a permanent incum- 
bent on Mr. Mathewson's severing his con- 
nection with the tenure' on leaving this 
country. It has been ruled that no substi- 
tute can be put in without the Deputy 
Commissioner's approval." 

Mr. Mathewson then submitted a memo- 
rial to the Government, but the order.of 
the Commissioner was upheld by the 
Government by its resolution, dated the 
19th July 1911 (Ex. 10-c.) 

The above correspondence clearly shows 
that Mr. Mathewson was dismissed for 
intention to return to bis duties and for 
his past conduct when he was dismissed 
from ghat Bamni and his tryingto put in 
his place Mr. Knowles, Manager of the 
Midnapore Zemindary Company, fully 
knowing that the Government was against 
the Midnapore Zemindary Company having 
anything to do with the ghatsin question. 
These to my mind, appear to constitute 


incompetency, neglect of duty and mis-. 


conduct. 
Now, the appointment files referred to 


above show that for absence from the ghats  , 


and for remaining away without leave and 
for other causes the Government exercised 
the reght of dismissal, iu. most of which 


Mr. Mathewson himself moved in the matter 


for dismissal of the defaulting ghatwals, 


and upon dismissal the lands were forfeited - 


and made over to the newly appointed 
ghatwal. 
Therefore, we cannot. say that-the- dis- 


- 
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missal in the present case was not justified, 
and itis certain that dismissal for any.of 
the. reasons aforesaid entails forfeiture. 
Mr, Mathewson admits in his plaint that 
the Government has been exercising the 
right of appointment and dismissal, parti- 
cularly for misconduct.’ Therefore the Gov- 
ernment exercised the right which they 
possessed in dismissing Mr, Mathewson. 

Therefore the reliefs (a) and (b) regarding 
the declaration as tothe dismissal being 
illegal, improper and without jurisdiction 
must fail The consequential relief . in 
cl. (c) for declaring’. his right to the 
properties and awarding possession thereof 
must also fail. 

lhe result is that the decree of the 
Court below is affirmed and the.appeal is 
dismissed with costs, ; 


Respondent No. 4 Hriday Nath Singh 
Patra, who was defendant No. 4 of ghat 
Katjore, died during the pendency of this 
appeal on 31st October 1922. The appel- 
lant applied for substitution of his two 
sons; one Somer Singh major and the 
other Chaitu Singh minor were substituted 
under the guardianship of the Deputy 
Registrar of this Court, Somer Singh has 
not entered appearance.. Mr. Siveshwar 
Dayal appears for the Deputy Registrar. 
He says that the appellant did not say in 
his petition that the minor was appointed 
ghatwal in place of his deceased . father 
respondent No. 4, and the Deputy Com- 
missioner also did notgive any informa- 
tion. Therefore the minor was nota party 
to this litigation and he should not have 
been substituted. ' Mr. Siveshwar Dayal is 
not in a position tosay whether his client 
is Or is not in possession of the ghat in 
question, which is- the subject-matter of 
the suit. The Government did not object 
to his being substituted. Substitution has 
already taken place. . We do not think his 
name should be removed at this stage. 
I'he-appeal having been dismissed, he is 
sntitled to his costs as are the other res- 
pondents. E ' BU 


It may be noted that the respondents 


other than the Secretary of State for India - 


in Counciland the minor represented 
Mr. Siveshwar Dayal did not aoe: at nel 
hearing of this appeal. The costs award- 
əd against the appellant should, therefore, 
9e apportioned only between the Secretary 
of State for India in Council and the minor 
ior whom Mr. Siveshwar Dayal appears. - 
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Mr. Abani Bhushan Mukherjeė, for the reu 
spondents other than the Secretary of State 
for India in Council, appeared at the early 
stage of the ease but not at the hearing, 
and hestates that he had no instructions 
from the respondents although he had 
written to them. 

Ross, J.—1 agree. 


K. S. D. Appeal dismissed 


Eie >y li 


RANGOON HIGH COURT. 
SPECIAL SEGoND Civir APPEAL No. 197 
or 1923. 

May 28, 1924. 

Present:—Mr. Justice Young. 
MAUNG PAN SAT-——APPELLANT 
versus 
MAUNG PO HLA-- RESPONDENT, 
Appeal —Oral evidence, weight of—Appellate Court, 

whether can reject evidence believed by Trial Court. 

The warning re-iterated by the Privy Council in 
Ma Than Than v. Ma Pwa Than (1) that rejection by 
an Appellate Court of the evidence of witnesses who 
have found favour with the Trial Court on questions 
of fact is only warranted by exceptional circum- 
stances, does not apply to acase where the Appellate 
Court gives sound reasons for discrediting the testi- 
mony of such witnesses, 

Special second appeal against a decree of 
the District Court, Bassein, in C. A. No. 32 
of 1923. 

Mr. Halker,-for the Appellant. 

Mr. Kyaw Myint, for the Respondent. 

JUDGMENT.—The question in this 
appeal is whether the lower Appellate Court 
was justified in setting aside the judgment 
of the Trial Court: because it disbelieved 
the evidence of certain witnesses on a 
question of fact, whom the Trial Court 
which had the advantage of seeing and 
hearing them and noting their demeanour 
in the witness-box had believed. 

The Privy Council in Ma Than Than v. 
Ma Pwa Than (1) have reiterated their 
warning that this rejection by the Appel- 
late Court of the evidence of witnesses who 
have found favour with the Trial Court on 
questions of fact is only warranted by 
exceptional circumstances, but this was in 
an appeal froma Judge of very great ex- 
perience and it is doubtful whether their 
Lordships meant to issue more than a 

(1) 77 Ind Cas. 63; 2 Bur. L. J. 260; 1 R. 451; (1923) 
A. L R. (P C)158; 33 M. L, T. 361; 46 M. L. J, 334; 


* 
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warning.’ Moreover; im the present case, 
ihe: Appellate: Court gave reasons for 
discrediting * these witnesses which seem 
tome sound. It.found that two‘of them 
were merely casual witnesses whose pre- 
sence.at the locus in quo: was but lamely 
explained and. that the evidence of the 


third was rather against than in favour. 


of the story: which ‘he was called to support. 

With these criticisms Iconcurand agree 
that under the circumstances the Trial 
Court should have disbelieved the two 
witneses and.held that the evidence of the 
third witness was against rather than for 
the story he was called to support. 

The appeal is dismissed with costs. 

ZR: Appeal dismissed. 


ar rp t Hte Him 
- 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 18 or 1924: Surr No. 4431 or 1923. 

! August 1, 1924.. <2 
Present:—Sir Lallubhai Shah; Kr., Actin 
Chief Justice, and Mr.. Justice Kincaid.’ 
HUSSEIN ABDUL’ REHMAN & Co— ` 


DEFENDANTS-—APPELLANTS 


ine versus: 
LAKHMICHAND, KHETSEY— 
PLAINTIFF—RESPONDENT. ; 

Registration Act (XVI of 1908), ss. 21, 72, 76, 77— 
“Refusing toadmit document to registration,” mean- 
ing of-—Suit for compulsory registration," when main- 
tainable. i 

The expression “refusing to admit a document to 
registration" in 8.72 ofthe Registration Act is com- 
. prehensive enough. to include not onlya refusal to 
register, but a refusal to accept a document for regis- 
tration.'[p. 418;col. 1] 

From the mere fact that a document is" not 
accepted for registration on account of the objection 
which in the opinion of the Sub-Registrar exists with 
reference to the description in a given document; it 
does not follow that there is no refusal fo registér the 
document. [zbid.]’ 3 : 

Where a Sub-hegistrar makes an order under e. 21 
of the Registration Act refusing to accept a document 
for registration on the ground that it does not contain. 
a sufficient description of the property, and: the Regis- 
trar refuses to interfere with that order in appeal, he 
in effect refuses to direct the registration of the 
document within the meaning of s. 76 (1). (b) of the 
Act'and a suit for a decree directing the registra- 
tion ofthe 'documént is maintainable under’ s. 77, 
[p. 418, col. 2.] 


x 


cient description for the purpose of identifying the’ 
property is really a question to be determined with: 
reference, ,to 'the nature’ and terms, of the -document: 


gud the circumstances of each case. [ibid.] ` 


HUSSEIN ABDUL REHMAN & CO. 4; LAKHMIGHAND. 


The question whether the document, contains suffi- 


[84 T. C. 1924] 
Appéal froth the judgment of Mr. Justice 
Fawcett. A 
Mr. Campbell, for the Appellants. 
Mr: Munshi, for the Respondent. 
JUDGMENT.--This is an appeal from 
the judgment of Mr. Justice Fawcett in'a 
suit brought under s. 77 of the Indian Re- 
gistration Act. The plaintiff filed the suit 
for an order under s. 77 for registration of 
the document in question; -dated October 
18, 1922 (Ex. A). It purports to have been: 
executed bv Hussein Abdul Rehman & Co. 
to Lakhmichand: Khetsey, The material 
portion of that document is” in these 
terms:— . : 
"We have taken from you on. rent a‘ go- 
down bearing No. three. The Port Trust 
Number of which.is in the new Rice Market 
at Carnac Bunder Port Trust Bombay. We 
have taken the same on rent by fixing the 
rent thereof at Rs. 601 per month We are 
duly to pay you the said rent as accrues . 
due each month. The period in respect of 
the said godown is fixed to be' from the 
Ist of Kartak Sud ‘and of the Samvat year 
1979 to the 30th ‘of Chaitar Vad of the 
Sanvat year'1980 (i. e., from October 21,. 
1922, to May:3, 1924): i.e., nineteen months 
including the intercdlary month." 
Apparently the executant took possession’ 
ofthe godown and remained in possession 
for some time, but in March 1923 he seéenis 
to have given up the idea of retaining it in’ 
pursuance of this document. Thereafter 
the document was presented for registration ` 
for the first time on June 7, 1993, after 
paying -the necessary stamp and penalty. 
The Sub-Registrar on that day made an ` 
order refusing registration: of the document 
under &. 20 of the Indian Registration Act. 
He refused to accépt'it onm the ground that 
the endorsément on the document made. 
after it was executed referring to the cadas- ` 
tral survey number was hof signed by the 
executant but was’ signed only by the" 
person to whom the document, was executed. 
The reüsons for this' order: are stated in. 
Ex. F which -show ^that! the documérit was ` 
presented by Lakhmichand Khetsey ori 
payment of penalty under s.25. Lakhmi- 
chand Khetsey appealed to the Registrar 
from this order. The Registrar made the 
following order on July 26:— 
“The order of refusal by the Sub-Regis- 
trar is not proper under the section and ], 
therefore, set it aside." 
The document . came again before th 


Sub-Registrar who made an orderon August : 


.[8£ 1.0. 3824] 

-13, 1923 refusing registration’ of the deed ' 
‘under s. 21 of the Indian Registration Act. 
-In that order’ also'thé- Sub-Registrar refers 
“to the fact that “thé schedule of the pro- 
perty subsequently added is not signed by 
the. executant and has no binding effect on 
‘the -contract,”.. The said Lakhmichand 
Khetsey again ‘appealed to the Registrar 
"who made the following order on Septem- 
ber 25:— 

“In the pr esent ease the Sub- Registrar 
has exercised:his discretion given to him 
‘by s: 21 of the Registration Act and has 
‘refused to accept the lease for registration. 
-T caünót; théréfore, interfere with the order 
“Of refusal.” -` 

I have taken the ‘substance "ot these 
ordei fromrthé register kept as. required 
by the Indian Registration Act. The docu- 
ment also is endorsed by the Sub-Registrar 
‘on both. occasions that “Registration is 
Tefused'às required apparently ; by. S. ds 2 of 
'the Indian Registration Act. T Y 
/ On this refusal of the "Registrar to in- 
erfere. with the order of the Sub-Registrar 
‘the present? suit was filed on October 96, 
1923. The defendants, who are the execu- 
¡tants of the .document, raised two pleas by 
way of answer tó the suit, first, that the 


T 


Suit was iot maintainable as it did not. 


“fall within the scope of s.-77.0f the Indian 
Registration Act; and, seóondly, that the 
description of. the property wás not suffi- 
'eient to identify it within the meaning of 
s. 21 of the Indian Registration Aet. 


" The learned: Trial J udge dealt with the: 


first issue in his judgment dated December. 
20, 1923, and held that.the suit was main- 
tdinable. After that: on J anuary 21, 1924, 
the learned: Judge‘ on a consideration: of the 
evidence: came “to! the conclusion on the 
second question: that: the description was 
sufficient: to identify. the property, and 
‘directed’ registration of the document. on 
the" basis: of that. conclusion. ` 

| The defendants have appealed from hie 
‘decree, and the same two points have been 
‘argued! in support ‘of this appeal. The 
first question, therefore, that: we: have to 
‘consider is: whether the- suit is: niaintainable 
“under s. 77 of the: Indian- Registration: Act. 
Ib. is urged ‘that itis not maintainable 


because:ünder s. 21 what the Sub: Registrar 


and the Régistrar have in effect dong! is 
not, 'to. havé refuséd registration, but to 
have refused: to accept; the document for 


registration, and that where that is the | 


nature of thé -order- passed by ther Sub- 
27 
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Registrar and the Registrar, the suit is not 
within the scope of s. 77. In support of 
"this: 'contention reliance is placed upon the 
‘decision in Gangava.v. Sayava (1) and the 
Observations of Mr. Justiee Chandavarkar 
in Abdool' Hoosein v. Goolam Hoosein (2). 
‘On behalf of the respondont it is urged 
"that this case does not fall under s. 25 
‘corresponding to 8. 24 of the Indian 
Registration Act of 1877, under which the 
‘case of Gangava v: Sayava (1) was de- 
‘eidéd, that for the purposes of s. 77 
really there is no difference between refu- 
“sal to accept.for registration and refuse 
to register a document, that in effect it 
‘amounts to. a refusal to register the docu- 
‘ment, and that, therefore, the suit is within 
'the seope of s. 7I. 
After a consideration of the arguments 
on both sides, we have come to the con- 
‘clusion that the view taken by the learned 
‘Trial. Judge on this point is perfectly cor- 
‘rect.’ Under s. 77a party may institute a 
suit when the Registrar refuses to order the 
document to be registered under s. 72 or 
under's. 76. Under s. 76-it is provided 
that-— ^ 0o 

"Every Registrar refusing to direct the 
registration of a document under s. 72 or 
8.70, shall make an order of refusal and 
record the reasons for such order." 

I have: omitted to refer to clause (a) in 
s. 76 because it has no application to the 
facts of the present case. In order to 
determine whether the Registrar in this 
‘case has refused to direct the registration 
‘of this: document unders. 72, we must 
turn to the wording of s. 72 and see whe- 
ther his order falls under that section, It 
-provides that:— 

“Except where the refusal is made on 
the ground of denial of execution, an appeal 
shall lie against an order ofa Sub- Registrar 
refusing to admit a document to registra- 
tion (whether the registration of such docu- 
mentis compulsory or optional) to the Re- 
gistrar to whom such Sub-Registrar i is sub- 
ordinate." 

In the present case the ib: Registrar 
refused registration unders.21. Apparently 
he‘ did not make the distinetion upon which 
reliance is placed between refusal to accept 
for registration and refusing to register, 
at any rate he did not state it, and endors- 
ed the order refusing reg istration. on-the 
document. But whether “under 8. 21 he 
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refused in fact to accept the document for 
registration; of refused to register it, it 
, Seems to us that the order was appealable 
under s. 72, because the expression in .s. 72 
. ls "refusing to admit a document to regis- 
tration" which appears to be comprehensive 
enough to include not only a refusal to 
register, but a refusal to accept a docu- 
ment for’ registration...Looking to the 
words of s. 72 the order was appealable 


and when the Registrar refused to: interfere: 


he in effect refused to direct registration 
"under that section. : 


Turning to the wording of s. 91 it pro- 


vides: .. ‘ 
“No non-testamentary document relating 
: to immoveable. property shall be accepted 
' for registration unless it contains a descrip- 
tion of such property sufficient to identify 
the same.” | 
»: Then there are provisions in that section 
as to what kind of description should or- 
dinarily be given with respect to houses in 
towns and other houses and lands, “But 
from the mere fact that a document is not 
accepted for registration on account of 


the objection which in the opinion’. of the 


. Sub-Registrar exists with reference to the 
deseriptionin a given document, it does not 


follow that there is no refusal to register: 


the document. "E. 
As regards the decision in Gangava v. 
Sayava (1), which was relied upon, it is 
sufficient to point out that that was a deci- 
sion, not with reference to an order under 
s. 21, but in respect of an order which was 
made under 8..24 of the Act of 1877, corres- 
ponding tos. 25 of the present Act. There 
is no decision which goes the length of 
accepting the distinction which has been 
relied upon on behalf of the. appellant. in 
respect of an order made under's. 21. The 
ratio decidendi in Gangava v. Sayava (1), 
may lend some support to the contention. 
But after all it is à decision with reference 
tos. 24 and does not touch the point in 
the present case. We do not think that in 
dealing with the point which arises in this 

‘case we are bound by this decision. | 

As regards s. 29, which no doubt applies 
to this case, because the document was not 
presented for registration , within four 
months from the date of its execution, it is 
enough to refer to the fact mentioned in 
the first order of the. Sub-Registrar that 


the penalty was paid and the document. 


was accepted. It does not appean on the 
record of this case whether the: document 
a) 


HUSSEIN ABDUL RAHMAN & CO. 9. LAKHMICHAND.~ 


$ 


[BL T. 0. i994] - 


was sent up to the Registrar as required 


by sub-s, (2) of s.\25 for his directions. 
Having regard to the fact that this docu- 
ment has been twice before the Sub-Regis- 


trar and twice before the Registrar, it must ~. 


be taken now that the provisions of s. 25. 
were ‘duly complied, with, and that the 
necessary direction was given, or must be 


‘taken to have been given, and that the' 


document would have been registered but.' 


-for the objection. which the Sub-Registrar . 
thought existed under s. 21 of the Indian.. 


Registration Act. -It is not disputed before 


“us that the document, .must be ‘deemed to 


have been properly accepted under s. 25. : 
That fact itself presents an additional diff- . 


‘culty in the way -of the appellant. For- 


instance, ifin this. case the document has: 
been accepted under s. 25, and subsequently 
for one reason or. another registration is 
refused, even though the order may pur- 
port to have been under s. 21, the net effect 


_is that the registration is refused. In the 
present case, we are quite satisfied. that 
the registration was refused under s. 21, 


that the order made by.the Sub-Registrar 
was appealable under s. 72, and that when 
ihe Registrar refused to interfere with that 
order, he in effect refused to direct the re- 
gistration of the document within the mean- 
ing of s. 76 (1) (b), and that the' suit is main- 
tainable under s. 77. 


.. The second point as to whether the.docu- 


‘ment contained. sufficient description for 


the purpose of identifying the property is. 


‘really a- question to be determined with 


-reference to the nature and terms -of the 


document and the circumstances of each 
case. ` It is not, -in my opinion, desirable, ` 
nor is it necessary .to attempt to define 


what may be sufficient and what may not 


be, sufficient description of the property. . 
In the present case we have the'fact that it 
is a "godown" which was let to the appel- . 
lant. It was let for a period of nineteen - 
months, and the document contains not ‘a 
very full-description, but an apparently 
sufficiently .deseription. It appears from. 


the order passed by.the Sub-Registrar, as 
‘also from his evidence that he refused re- ` 


gistration because the endorsement referr- 
ing to the cadastral survey number of- the 


.land on which this godown was construeted 


was not signed by the- execntants. So far ` 
the position is perfectly correct. That'en- > 


: dorsement is of no use as it is not signed -.. 
“by the executants in, determining whether - 


the -document contains a sufficient descrip- _ 


^ towns. 


(841-0, 1924] © 


tion.of the property or not. - But, the. Sub- 
Registrar seems to have’ assumed that if, 
the land on. which the godown stood was 
not described by its cadastral survey num- 
ber the description could not be sufficient 


. - Within the meaning of s. 21. On that point 


; the terms of ss..21 and 22 afford a complete 
answer. Sub-section (2) of s. 21 with which 
we are concerned, provides that:— i 
“Houses in towns shall be described ds 
situate on the north or other side of the 
. street or road (which should be specified) 
to. which they front and by their existing 
and former occupancies, and by their num- 
bers if the houses in such street or road are 
numbered." ^, ^^ | | 
-Sub-s. (3) of that section relates to other 
houses ànd lands, and the essential re- 
quirement ofs.21,is given in sub-s. (1), 
namely, that the document must contain a 
deseription of the property suffieient to 
enr the same. Section 22 provides 
that:— ` TN = 
“ Where it is, in the Opinion of the Local 
. Government, practicable to describe Houses, 
not being houses in towns, and lands by 
reference to a Government map or survey, 


the Local Government may, by rule made ~- 
. us have argued the case on the footing that 


under this Act, require that such houses 
and lands as aforesaid shall, for the pur- 
poses of s. 21, be so described:” , 
It may be mentioned that the Local Gov- 
ernment have made.rules under this sub- 
section which .are to be found in the 


Bombay. Government Gazette, Part I, 1910 ° 
(Notification No. 6412 of July 18, 1910), 


page 1065. The sub-section itself provides, 
and the rules clearly indicate, that they are 
applieable to houses not in towns and 
lands, and it is conceded before us tliat the 
rules made by the Local Government under 
sub-s. (1) of s. 22 cannot apply to this pro- 
perty, because it is a house in a town with 
, reférence to which under sub-s. (1) of s. 22 
. Government.have no power to make rules, 
and in reference.to which no: rules have 
. been.made. 
of indexing the property as required by 
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“Save as otherwise provided by any rule 
made under sub-s. (1), failure to comply with 
the provisionsofs. 21, sub-s. (2) or sub-s. (3), 
shall not disentitle a docunrent to be re- 
gistered if the description of the property 
to which it relates is sufficient to identify 
that property." - 

Therefore the whole question is whether 


the description given inthis document, apart 


.clent to identify that superstructure. 
‘learned Trial Judge has drawn a distinction 
between housesand buildings which may or 


from the endorsement on this document, 
which must be left out of account, the 
description is sufficient to- identify the 
property. The nature of the property here, 
as the learned Judge has rightly held, is 
that it is a superstructure on land, and that 
the : document makes no reference to the 
land itself. The question is whether the 
description given in the document. is suffi- 
The 


.may not be justified for the purpose of 


It may be that for the purpose - 


the Indian Registration Aot itis desirable, | 


and even necessary to a certain extent, that 
the cadastral survey numbers of the land 


on which any particular house stands in the. 


town should be stated in the document, : 


But the provisions of law are clear, and there 


is no requirement of law that such numbers . 


should.be stated in: describing houses in 
Sub-seetion (2) of s. 22 provides as 
follows ;— . ; l xm 


4 


- 


sub-s. (2) of s. 21. We do not consider it 


- necessary to follow that distinction: for the 


purposes of this case. Treating the super- 


` Structure to bea house within the meaning 


of s. 21, the question is whether the house 
is sufficiently described. Both parties before 


the godown is a house within the meaning 


. of s. 21, and we are prepared to accept that 


position so far as the decision in this case 
is concerned. Taking the godown to bea 
house, the description in the document, 
such as it is, appears to be sufficient. The 
learned Judge, after a careful consideration 
of the circumstances of the case, came to 
the conclusion that it was sufficient to 
identify the property, and we accept that 
conclusion. 

The result, therefore, is that both the’ 
contentions urged in support of this appeal 
fail.. We confirm the decree of the Trial 
Court and dismiss the appeal with costs, 
We discharge the stay order. 

K. 8: D. Appeal dismissed, 
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` CALCUTTA HIGH COURT. 
| ALL FROM APPELLATE DECREE No, 657 
7 or 1922. 
May 5, 1924, 
Present: -—Mr.. J ustice Greaves and 
Mr. Justice Chakravarti. 
. PRAMATHA NATH CHOUDHURI AND 
ae DEPRE DA ee 
versu 


| KRISHNA CHANDRA BHATTACHAR- T 


JEE AND ‘ANOTHER—PLAINTIFFS— 
RESFONDENTS. 

Evidence Act (I of 1872), ss. 11, 13, 32 (3)—Recital 
' än document between third oe admissibility of— 
Death of executant, effect of 

A recital in a kabuliyat as-to the boundaries of 
. the land demised is not admissible in evidence either 
ünder s. ll or under s. 13 of the Evidence Aot, in a 
dispute relating to a piece of adjoining land between 
persons who are not parties to the kabuliyat, Lp. 420, 
col. 

A mere description of boundaries in a document 
: between third parties cannot be said to be a statement 
against the proprietary. interest of the person mak- 
ing it within the meaning of.s. 32 of the Evidence 


Act, so as to make the description admissible in ' 


evidence in a dispute between persona not parties to 
the document, after the death ol the executant. [ibid.] 
` -Case-law referred to. 


Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, Pabna, 


.dated.the 22nd -of November 1921, affirming . 
that of the Munsif, Third Court at Pabna, . 


dated the 28th of February 1921. 

Babu Ramesh Chandra: Sen, for the Ap- 
pellants. ` 

Babu Atul Chandra Gupta for Babu 


Mohini Mohan nar avariy, for the Re- - 


spondents. 


JUDGMENT. 
-' Greaves, J.— This is an appeal by 
.. the defendants. The suit was one for 
declaration of title to and for possession of 
a certain plot of land. Beth the lower 
Courts have decreed the suit in the plaint- 
' iis favour. The’ judgments of both the 
Courts are attacked on the ground that it is 
said that a.document between third parties, 


namely, a kabuliyat, Ex. 4, was admitted ' 


and wrongly admitted as evidence in the 
‘suit. This document. Ex.4, purported to 
show that.the land with which'it is concern- 
ed was bounded by some of the lands in 
suit which were therein described as barh- 
mattar lands, another plot, being describ- 
ed as Ishan's brahmatiar. 
‘doubt that if this document, Ex. 4, is admis- 
' gible in evidence it supports the plaintiffs' 


contention and the judgments of both the + 
* lower 


Courts are correct. But, 


M 
x " 
4 


in our 


There ‘is’ no ` 
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opinion, this document, Ex. 4, ‘which was 
between third parties was not admissible 
in evidence either as regards the question 
of the boundary or as to the nature of the 


‘land, namely, that it was brahmattar and' 


Ishan' 8  brahmattar. ‘We agree with the 
decisionin Sar 0j Kumar Acharji v. Umed 


-Ali (1), where it was decided that a docu- 


ment of this naturé was not. admissible in 
evidence under the provisions of either 
s.llor s. 13 of the Indian Evidence Act. 
The authorities, some of which are conflict- 
ing, are discussed at p. 22 of that judg- 
ment. Mr. Justice Mookerjee who, in the 
case of Bisheswar Dayal v. H arbans Sahay 
(2) had apparently held that a document 


. of this nature was admissible in revidence ` 


under the provisions. of ss.. 11. and 13 of 
the Indian "Evidence Act, altered’ his view 
in the decision in Abdullah v. Kunj Bekari 
Lal (3), where he held that'a document ‘of 
this nature was not admissible in evidence 
under the provisions of ss..11 and 13 of 
the Indian Evidence Act, thus differing 
from tlie view Which he had: previously ex- 
pressed.. Both the «cases in Saroj Kumar 
Acharji v. Umed Ali (1) and Abdullah v. 
Kunj Behari Lal (3) must be taken to over- 
rule the decision in Dwarka Nath Bakshi v. 
Mukunda Lal (4), where:it was ‘held tbat'a 


document of this nature was- admissible: 


under the provisions of ss, 11 and 13 of the 
Indian Evidence Act. 

It only remains to refer to a ‘passage in 
Abdullah v. Kunj Behari Lal (3) where Mr. 
Justice Mookerjee seems to think that 


although such a document isnot admissible 


under the provisions -of ss. 1l and''13 of 
the. Indian Evidence Act, it may be admis- 
sible under the provisions of-s: 32 of that 
Act. But, with great respect to that learned 
Judge, the reasoning by which he arrives 
at this view does, not seem to me at all 
conclusive and I find great diffieulty- in 
Seeing how a mere decription of boundaries 
ina document between third parties can 
be said. tóbe a statement against the pro- 
prietary interest of the person making it, 
It may well be that for some ulterior pur- 
pose boundaries may not be correctly des- 
cribed in a document, and, if this is so, 
how a statement of that: nature can be said " 


(1) 63-1nd. Cag, 054: 25 C. W. N. 1022; sic. 143. 
19; (1922) A. TR, (0) 251 

(2) 6 O. 1.3. 639. 8 ML, T.38. 
(9 Ind. Cas. 149; 16 C. W. N. 252; 14 Q. Li a 
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d 50.1, J, 85. 
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to be against the;proprietary interest.of the 
person. making it,it is somewhat difficult 
"to ascertain. * A 

. It think that the law-is -correctly stated, 
ifl may say so, in the decision in. Saroj 
Kumar Acharji v. Umed Ali (1) to which 
I have already referred and I am not. .pre- 
pared to say that the document, Ex. 4,.is 


admissible in. evidence under the provisions, 


of s. 32 of the Indian Evidence Act. 

I wish to-say in passing that it does not 
appear in‘ the case of Saroj Kumar  Acharji 
v. Umed Ali-(1), whether the executant of 
the document was.dead or not.. 

In the.present case the executant. of the 
document is dead; but even so, for the 
reasons: which I have already stated I do 
not think that the document is admissible in 
evidence under the* provisions ofs. 32 of 
the Indian Evidence Act, . . 

This ‘disposes of the matter. The appeal 
is accordingly allowed, the decree of the 


lower Appellate Court is set aside and the . 
case 1s sent back .to that Court in order 


thatthe learned: Judge may deal with the 
appeal upon the evidence, on the record 
excluding Ex. 4.from consideration. Costs 
' will abide the result. | 


I.may add that it seems to us that the. 


- law. was correctly laid down many years ago 
in Brajeswari Peshakar v. Budhanudi (5) 
where the. learned , Chief Justice Sir 
Richard ‘Garth in deciding.a difference of 
opinion between tivo other learned. Judges. 
stated :—‘‘A recital in a deed or other in- 
struments is in some cases conclusive, and. 
in all cases evidence as against the parties 
who make it.:.....:.Butitis no-more evidence 
as against third» persons than any other 
statement would be." = 

Chakravarti, J.—1 agree. 

Z. K. Appeal allowed. 


:9^, 6 C. 288; 7 C. L. R. 6; 3. Ind. Dac. (N. s.) 175. 
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"BOMBAY HIGH COURT. 
FULL BENCH. 
Civi, Rersrence No. 6 or 1924. 
|...  — July 4, 1924. 
Present;— Sir Lallàbhai Shah, Kr., Acting 
Chief Justice, Mr, J ustice*Marten 
- . and Mr. Justice Fawcett. 
WAMAN MARTAND BHALERAO— 
PURCHASER 
f veris 
Tug COMMISSIONER, CENTRAL 
DIVISION-—OrrostTE Parry. 

Stamp Act (II of 1809), s. 24, Expl. s. 57— Property 
subject to encumbrance, sale of— Vendee absolved from 
paying off encumbrances—Stamp duty payable—Refer- 
ence to Court—Commissioner, duty of. 

Where property subject to an attachment is sold 
along with another property subject to a mortgage, 


‘and the sale-deed specifically absolves the vendee 


from responsibility for removal of the encumbrances 
on the property, stamp dutyis payable only on the 
amount paid by the vendee and not on the enewnh- 
rances. [p. 422, col. 1. 

In no cass ean duty be demanded on the amount 
payable in respect ofthe attachment asit does not 
constitute a charge on the property. [ibid.] 

Per Shah, Actg. C. J.—' The clause “subject to a mori- 
gage or other encumbrance" in the Explanation to s. 24 
of the Stamp Act governs "sale of property” and not 
“property”. [ibid.] 

The'illustration is intended to illustrate the mean- 
ing of the Explanation—but cannot be used to control 
or restrict the meaning of the clause intended to be 
illustrated. [p. 423, col. 1.] 

The Stamp Act is subject to the rule of strict 
construction and where any of its provisions is 
susceptible, of two different constructions, these are 
more favourable to the subject and should be prefer- 
red. [ibid.) l - 

Clifford v. Inland Reveune Commissioners, (1893) 2 
Q. B. 187; 65 L. J. Q. B. 582; 74 L. T. 699; 45 W. R. 14, 
followed. 

"When the Commissioner makes a reference to the 
Court under s. 57 of the Stamp Act he is expected to 
express his opinion on the point under reference, [p. 
423, col. 2.] 

Per Marten, J.—'The Explanation to s.24 of the 
Stamp Act must be read along with the main portion 
of s. 24 which refers to the consideration pa y able to 
or moving towards the vendor, and not to that payable 
by.or moving from bim.([p. 424, col. 1.] 


The Explanation on its true construction must be 
confined to cases where, as part ofthe consideration 
whieh the vendor getsfor histransfer, he isto be 
relieved expressly or impliedly from the burden of a 
mortgage as between himself and the purchaser. 
[p. 424, col. 2.] 

Per Fawcett, J.—The intention of the Legislature 
is that the Explanation to s. 24, Stamp Act, should only 
cover cases where the purchaser undertakes to pay 
the mortgage-debt. | p. 425, col. 1.] 

Civil reference made by the Commis- 


‘sioner, Central Division,zunder s. 57 of the 


Indian Stamp Act. 
Mr. P. B. Shingne, for the Purchaser. 
Mr. S, S. Patkar, Government Pleader, for 


‘the Crown, 
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| ’ JUDGMENT. 

Shah, Actge. C. J.—This isa Reference 
under s. 57 ofthe Indian Stamp Aot. It re- 
lates to a sale-deed, dated February 9, 1923, 
executed by the vendors for a net considera- 
. tion of Rs. 10,000. : 


‘The property sold was along with an- 


other property subject to a mortgage of 
'Rs, 13,858-6-0 inclusive of interest at the 
. date ofthe sale. The property was also 


subjéct to .attachment in respect whereof 


Rs. 1,500 were payable. ''The sale-deed 


makes it clear that. the net consideration. 


for the sale -is Rs. 10,000. The liability for 
the mortgage charges and for the amount 


payable in respect of the attachment is,. 


accepted by the vendors, under the terms 
of the document.- The stamp duty actually 
paid is on Rs. 10,000. The Collector demand- 
ed the duty on that amount as well as 
the amount ofthe encumbrances. At the 
instance of the purchaser this reference 


has been made; and the question submitted . 


< or our. opionion.is whether in this case, 
in which the vendeeis absolved from res- 
- ponsibility for removal of the encumbrances 
on the property, stamp duty is to be 
charged on the. encumbrances as well as 
the amount paid by the vendee. 
opinion that in such a case the duty is 
payable.only on the amount paid by the 
vendee and not on the eneumbrances. 


At the outset Il. may mention that the. 


learned Government Pleader ‘has rightly 


conceded that in no case can duty be: 


demanded on the amount payable in respect 


. of the attachment as it does not constitute. 


a charge on the property. — . ; 
= As regards the other amount of 
Rs. 13,858-6-0 inclusive of interest, his argu- 


. ment is that so far as the mortgagee is con- ` 


cerned the charge is not extinguished, and 
that, therefore, the property sold is subject 
to the charge at, the time of the sale within 


the meaning of the Explanation to s. 24 of. 


the Indian Stamp Act whatever the con- 
tract. between the vendors and puchaser 


may be with reference to it. He also relies . 
as supporting that 


upon, Illustration (2) 
construction. 

After a careful consideration of the argu- 
ments and the provisions of s, 24 I have 


' come to the conclusion that it is essential. 


for the application of the Explanation that 
the sale must be, subject to the charge 
either in terms or by imnplication‘as between 


he vendor and the purchaser. The section : 


Yovides: that “where any property is 
p 7 ^5 


| | 
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transferred to any person in consideration, 


` wholly or in part, of any debt due to him-. 


or subject to the payment.,.of afy money... : 


being a charge upon the property...such 


debt or money is to be deemed the whole" 


or part, as the case may ‘be, of the considera- 
tion, in respect whereof the transferee is 
chargeable with ad valorem duty.” If there 


was nothing more in the section, it is clear . 


' that the charge in this ease. could not be 


held to be part of the consideration for 


the simple. reason that the transfer—as 
between the vendor.and the purchaser—is 
not subject to the payment of the charge. 


- 
Pi 


which the duty would be chargeable, for : 


~ 


The Explanation provides that “in the case : 


of a sale of property subject-to a mortgage ` 
or other encumbrance, any unpaid mortgage- ` 


money or. money charged, together with the 


interest (if any) due on the same, shall be. . 


deemed to be part of the consideration for 
sale." In my opinion this does not alter 
the meaning of the section so far.as the 


present. point is concerned. The clause. 


“subject to a mortgage or other encum- 
brance" in the Explanation, in my opinion, 
governs "sale of property," and not “pro- 
perty.” 
mortgage necessarily involves that the pro- 


: perty is subject to a mortgage: but though 


the property may be subject to a charge; 


the sale may not be necessarily subject -to ` 
That can form the subject-matter of an. 
express contract to the contrary between . 
the vendor and. the purchaser: and I see: , 


it. 


nothing either -in the purpose or the 
scheme of the section to justify the infer- 


ence that the Legislature meant to negative: _ 
the possibility of such an express contract . : 


for the purpose of the Indian Stamp Act. ` 


The sale of property subject to a- 


The proviso to the Explanation does not C 


appear to me to throw any light.on this 
point or to suggest any inference to the 
contrary. In the case of à .transfer to the 
mortgagee, the property is undoubtedly 
subject to the mortgage and the exemption 


as to the duty paid on the mortgage in his.. 
favour is-allowed as it would-be justly due | 


to him whatever the form of the convey- 
ance-—whether it be merely a sale of the 
equity of redemption orasale of the pro- 
perty for the full value of which the 
mortgage amount necessarily forms -:a 
part. 


.- The language of Illustration (2) is no 


doubt applicable to a case where the pro- 
perty is subject to a charge, and the sale is 
apparently silent asto the charge. Itisa 


ene 
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typical ease of its kind. But I am unable 
to accept the view that, because the illus- 
tration refers to a case where the property 


is subject to a charge, there could be no. 


case of a.sale (free from the charge) of pro- 
perty which is subject to acharge at the 
date of the sale. The illustration is intend- 
ed to illustrate the-meaning of the Explana- 
tion—-hut cannot be used to control or 
restrict the meaning of the clause intended 
to be illustrated. It seems to, me obviously 
unjust that where a purchaser pays the 
fullvalue of the property free from the 


incumbrance, he should be required to. 


pay duty on that. value plus the amount 
of the inecumbrance, for whien ex hypothesi 
according . to the contract the property 
in his hands is not. intended to be rendered 
liable: and for which personally he is not 
liable to the vendor or to the mortgagee. 


I am by no means satisfied that the langu- - 


age used. by the Legislature in the main 


section and the éxplanation compels such. 


an. inference. | 

The learned Government Pleader has 
. not been able to cite any authority in sup- 
port of his contention: and, so far as I 
. have been able to look into the cases bear- 
ing on s.24 as it-.stood in the Act of 1879 
and the history of this section, I have not 
'found anything to-support the construetion 
which has been contended for on behalf of 
the Crown anditis a construction which 
so far as: the language can permit, should 
be avoided. It is hardly necessary to add 
that the enactment, is subject to the rule of 
strict construction, and, even if the langu- 


` age of the Explanacion be taken to be' 


susceptible of the construction which the 
learned Government Pleader.asks us to put 
upon it, it is no less susceptible of the 
construction. I put upon it, und in sucha 


case the construction more favourable to. 
the subject should be preferred. See the. 


observations: of Pollock, B.,in Clifford v. 
Inland Revenue Commissioners (1). While 
the conflict indicated by*the decisions 
under s. 24 of the Act of’ 1579 of which 
Sha Nagindas Jeychand v. Halalkore Nath- 


wa AÀ and In the matter of a Reference to.. 


the Board of Revenue (3) may be mentioned 

as types, is set at rest by s. 24, as enacted 

 inthe Act of 1899 there is nothing to show 

(1) (1896) 2 Q. B. 187 at p. 193; 63 L. J. Q. B. 582; 74 
. 1 : ` 


L. T. 699; 45 W. b? 
d 5 B. 470; 3 Ind. Dec. (N. s.) 310 


4,0) 10 0.98; 13 G L, .R. 164; 5 Ind, Dec. (w.'&) 
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that in a case of this kind where the vendor 
charges the full price of the property con- 
veyed and absolves the purchaser from the 
incumbrances, it can be said that the Legis- 
lature has provided that the sale should 
be treated as being subject to a mortgage 
or that the consideration for the conveyance 
must include the’ amount of the incum- 
brance contrary to the express agreement. 

I may point out. that the Commissioner, 
who has referred the matter to us, has no 
expressed any opinion on this question 


. Which he is expected to do under s. 57 of 


the Indian Stamp Act. 

Marten, J.—In the present case the 
suit property was subject.to a mortgage 
existing oa it and other property at the 
date of the conveyance in question. The 
difficulty before us is mainly caused by the 


‘extraordinary conveyancing, which could 


hardly. have been in the contemplation of 
the’ framers either of s. 24 of the Indian 
Stamp Act, 1899, or of s. 57 of the English 
Stamp Act, 1891, from which, or from the 
corresponding earlier English Statutes, it 
is largely taken. Instead of joining the 
mortgagee in the conveyance and paying 
the whole or an agreed portion of the 
purchase-money to the mortgagee, which 
would be the natural and normal course 
to take, the purchaser here has been con- 
tent to pay or give credit for the whole 


‘of the purchase-money to the mortgagor 


or his simple contract creditors, and to 
rely merely on the personal covenant of 
the mortgagor to pay offthe mortgage and 
to keep the purchaser indemnified there- 
from. The resultis thatin one sense the 
purchased property is still subject to the 
mortgage, forthe conveyance in question 
will in no way prevent the mortgagee 
from enforcing his mortgage against the 
suit property, though possibly under the 
doctrine of marshalling or otherwise the 
purchaser may have some remedy against 
the other land comprised in this mortgage, 
as to which I give no opinion. 


^ On the other hand there will be no equity 


in the vendor enabling him to compel the 
purehaser to pay off this mortgage, for 
the vendor has expressly agreed to pay it 
himself. Thus in Mills v. United Counties 
Bank (4) Lord Cozens-Hardy, Master of the 
Rolls, says (p. 236) :— 

“The claim is based on this ground. It 


‘is said that according to the settled law of 


(4) (1912) 1° Ch. 231; 81 L, J. Ch, 210;-105 L. T, 742: 
28 T. L. R. 40; 


b 


494. 


the Court a purchaser of an equity of' 


redemption is bound under an implied 
obligation, or, as it is sometimes put, an 
| oblig gatiqn * of conscience, to indemnify 
the vendor. against, the liability on the 
mortgage-debt ; and in an ordinary case 
. that is, I think, obviously according: to 
justice and common sense. t a' property 
is worth 10,000. and. subject tọ 
a ‘mortgage of : 5,0001. ud the  pur- 
 ehaser only ‘pays the .vendor 5,000.. 
^ and’ gets the property, it: would : be 
almost -shocking to say that im ‘that 
case the vendor would be -liable on the 
covenant’ to pay: the full sum of 5,0001. 
to the first - ‘mortgagee and “that the- pur- 
chaser was under no obligation to indemni- 
' fy him. But that is a “principle of law 


which’ must of course bend to-the circum- ' 


stances of the particular’ case. It is, an 
implication and not an express obligation, 
and when you-have to deal with am “impli: 
cation you must, of course, have regard: to 
all the circumstances of the case and to 


all the relations between the, parties as' 


expressed in the purchase-deed:; and if you 
find in the purchase-deed something to 


satisfy you that it wasnot the real inten- i 
tion of the parties that.the purchaser 


should take upon himself the liability to 
indemnify the vendor against the mortgage, 
there is nothing that- binds the Court “to 
adopt the ordinary rule." ' >o 

“Then Lord : J ustice Farewell Says 
(p. 243) -- / P. uir UMEN 

i Generslly speaking; when A’ sells and 
B buys an equity of redemption, 4. e., in 
other words property subject to a charge, 
itis against conscience and honesty for B 
toset up that he has bought the pro- 
perty free from the charge at Al's expense; 
but’ this ‘has’ no application to a case 
like the present where the: deed contains 
dealings of a complicated ^hature relating: 
to- séveral shares and ‘interests in à: fund: 
which is in itself contiügent ‘and: rever- 


sionary, and express provision as’ to in” 


. demnity". 

‘But is the suit propery “subject to & 
mortgage" within the meaning of the Ex- 
. planation to s. 24? I think not, This Ex- 
planation must be read along with the main 
portion of s. 24 which refers, in my opinion, 
to the consideration pay vable to or moving 


towar ds the cu ancl- not ta that payable- 


That’ is’ eae 


RE T 


- 
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in s.2 (10), and en to “the amount...of the 
consideration for such conveyance as set 
forth therein”. I think, therefore, that the’ 
Explanation on its true construction must be. 
confined to.cases where, as part'of the con- 
sideration which the vendor. gets for his’ 
transfer, he is to be relieved expressly Or 
impliedly: “from the burden ‘of-a mortgage 
a8 between himself and the purchaser.- "But. 
that is not the case ‘here, as. the: vendor - 


is to pay the mortgage-debt, and not. the 


purchaser. TEE 
‘Nor do I see that the proviso ee -the Ex- 
planation. causes any, difficulty. It refers. 


to a transfer of the equity of redemption to: 


the mortgagee, In such a ‘case the vendor 
gets as consideration (a) the. purchase price; 
and (b).the release. óf the mortgage-debt 
dueby him. So, but for the proviso, duty. 


would be payable on: both'sums, just asit. 


would be if the transfer- was to a stranger 
|The proviso. 
only operates then-as a ‘concession to the: 
mortgagee, viz, that he is entitled to deduct’ 
from the: duty otherwise payable; the duty 
paid on: the mortgage-itself, ' 

Then. as regards illustration (8), I think:it 
is sufficient to say: that it aptly illustrates. 
the normal case which the: framers of:s. 24 
had' in-mind, and should not be strained! to 
meet the present exceptional case. 

. Further, on the facts before us, I must 
take'it that- Rs. 110,000 represents” the full. 
market value of the land free. from -incum-. 
brances, and. that: the large amount of the: 
morteage-debt i is due tothe fact that it is. 
charged on other'property besides the suit 
property. That: being so, the real considera-. 
tion is Rs, 10,000 and not Rs: 10,000. plus. - 
ah obligation on the purchaser, express.:or'. 
implied, to: pay the mortgage-debt. which. 
is the normal transaction aimed at by s. 24; 

‘Accordingly Government are being paid: 
stamp duty on this’ consideration of. Rs. 
10,000 just the same-as if there was:no mort- , ' 
gage, and'the sale was- of an ordinary unin- 
cumbered estate. The prin ciple underlying 
s: 24 is, I think, that it-is immaterial whether 
a purchaser pays Rs. 10,000 to. his vendor 
direct, if there is no mortgage, or else pays 
say: RS: 4,000 to the vendor oat Rs. 6,000:to 
the vendor's mortgagee, or alternatively. 
pays Rs. 4,000 to thé vendor and. assumes 
an obligation, ‘express or implied, to 
pay off the vendor's mortgage, for, Rs: 6,000. 
In each case the real consideration which’ 
the vendor received .: ds substantially the 
same. 7 


[841..0:1994].- 


Accordingly in the present case I think . 
.the full consideration i is Rs. 10,000, and: that: 
duty unders.24 is only payable on. that 
sum, Butl ‘wish to emphasize: that it: is 

not suggested that the land is worth more. 
than Rs. 10,000 nor is any claim. for 
duty advaüéed underany other section ADS 
s. 24. 

I, therefore, agree that. the- conveyance 
in question is properly stamped, , and. that 
the reference should be answered. accord: 
ingly. |. 

Fawcett,. J.—I concur: "The-Explana- 
tion and illustration (2) 'to s. v4 of the 
Indian Stamp Act have been rather loosely. 
drafted.. But, I am,satisffed that the inten- 
tion is that, the Explanation should only 
cover cases where the purchaser undertakes: 
to pay the mortgage-debt, 

K. S.D." , Reference answered accordin gly: 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DzEcRzEES.Nós. 227° 
RUE 'AND 29] or 1922. 
IE . v_ May. 16, 1924. 
Bian Justice Sir N; R, Chatterjea,. 
KT, and Mr. Justice Chotzner. 
. In No. 227 of 1922. 
. Str BIJOY, CHAND MOHATAB : 
E — PLAINTIFF— APPELLANT 
© Versus, 
KHOKA SINHA AN. sxortion—DERENDANTS 
— RESPONDENTS. 
- +: IN No. 291.of 1922.. 
ae RENDRA MOHAN SINHA— 
. DEFEN DANT—APPELLANT. 
'. versus: ` 
Gra BIJOY CHAND MOHATAB-—PraAINTIEF 


AND OTHERS—DEFENDANTS—RESPONDENTS. 

Bengal Patni Taluks Regulation. (VIII of 1819)— 
Sale of putni, taluk for arrears of rent set aside— 
. Suit to recover arrea 's— Limitation, commencement of. 


4 al 


Where a putni taluk is sold under the provisions ‘of 
Bengal Patni Taluks ‘Regulation VIII of 1819 for. 


arrears of rent, but the sale.is subsequently set: aside 
at the instance of the putnidars aud they are restored 
to possession of the taluk, the zemindar nas. three years 


from the date on which possession is restored to the: 


putnidars. to sue for the rent: of the period in-réspect 
of which the taluk was sold and of the period from the 
date of the sale-to the date of the restoration.of posses- 
sion. Where thé sale is set aside by thé First Court 
: and the putnidars are , restored, to possession “the 
zemindar's right to sue.for the.rent is revived and he 
is not entitled to wait merely because an appeal has' been 
preferred against the order,setting aside the sale-and 
there is a possibility of the decree of the First. Court 
being: set -aside ‘by ‘the Appellate ‘Court: Limitation | 
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for a suit: to recover arrears of rent in such a casa 
begins from the date of restoration of possession and 
not from the date of the order of the Appellate Court 
confirming the order of the First Court. [p. 427, col. 2; 


p. 428, col: 2.] l 
Case-law discussed. i " 


Appeals against the decrees of the Sub- 
ordinate Judge, Birbhum, dated the 17th 
of June, 1922 

‘Dr. DeN. Mitter ‘with him Babu Sarat 
Kumar Mitter), for the Appellantin No, 227. 

Babus Satindra Nath Mukerji and 
Manindra Lal Bose, for the Respondents. 

Babus Satindra Nath Mukerji and 
Manindra Lal Bose, for the Appellant in 
No. 291.” > 

‘Dr. D. N. Mitter and Babu Sarat Kumar 
Mitter, for the Respondents. 


JUDGMENT.—These two appeals 
arise out`of a suit for rent of a pulni 
taluk Lot Sajnorh held by the defendants 
at. a rent of Rs. 6,928. 

The putni taluk was sold under the pro- 


' visions of Reg culation VIII of 1819 for arears 


of rent for the year 1321 on the 15th May 
1915: and purchased by one Bejoy Krishna 
Mukherji. The defendants sued to set aside 
that’ sale on the 13th May 1916. The suit 
was decreed on the 4th October 1917 by the 
Trial Court. The sale was set aside and 
the defendants were held entitled to posses- 
sion. ` The defendants ac iually got posses- 
sion in Aswin 1324 D. S, corres ponding 
to October 1917. There was an appeal by 
the purchaser but the decree of the Trial 
Court was confirmed by the High Court on 
the 12th August 1919. 

The present suit was instituted on the 
20th March 1920. It was originally for 
rent of 1323, and for the kists upto Falgun 
1326 together with cesses. Subsequently 


. on: the 4th March 1921, there was an ap- 


plication for amendment of the plaint, and 
the arrears of rent for the year 1322 were 
included in the claim. There was also 
an application for amendment in respect 
of. the description of .the defendants as 
shebaits of certain deities who were the 
owners of the putni. The amendments 
were allowed. 

The defence was that the claim for 1322 
was barred by limitation, and that for 
1323 although “filed in time was also barred, 
because at “the time of the amendment in 
March 1921 more than three years had 
elapsed from the date on which the rent: 
for.1323 became due. There were also 
some other defences by the defendants 
which will be ‘noticed hereafter. 
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'The Court. below was of opinion that the 
claim for 1322 was barréd by limitation but `. 
that the -claim for 1323 was not so barred, . 
and gave a decree for rent for 1323 without 
interest, and: for rent and cesses for 1326 
up ‘to the Falgun kist. The plaintiff has 
accordingly preferred. Appeal No. 227 of 
1922. in respect of the claim for rent of 
1322, and interest for the year 1323. Appeal ' 
No. 291 of 1922 is by the defendants and is 
directed. against the entire claim on the 
grounds that the deities the owners of the - 
putni taluk had not been sued within the., 
period of limitation and that a suit does 


not lie against some of the ‘heirs of the. 


tenants And also on other gr ounds. 


: Two questions arise for ‘determination 
in the .plaintiffs appeal. The first is whe- 
ther limitation in respect of. the rent for. 
the year 1322 should. be taken to run, 
from the 12th August 1919 when the sale ' 
was finally set-aside” by. the High Court 
upon the ‘principle laid down in the case 
of Ranee Surno- Moyi v. Shooshee Mokkee. 
Burmonia (1): In that case the sale took 
place under the Patni Regulations for 
realisation of certain arrears of rent and 
out of the proceeds of the sale the dues 


to the zemindar were satisfied. The putnidar-; 


having sued to set aside the sale, it was 
set aside and the zemindar having brought: 
. a suit for recovery of rent after the Court , 
had set aside the, sale, a question arose 
' as to’ whether limitation for the recovery ` 
of rent should run from the. end of the, 
year in which that rent became due or 
only after the sale had been | set aside. 
The. Judicial. Committee observed “that 
the cause of action accrued at the time at 
which, the sale, having been set aside, the 
obligation to pay this sum of money 


revived; and whether that time.be taken . 


to.be the date of the first decree, or the' 
date of the final decree, the present - suit 
would, in either case, have been brought 
- in time ....... . Their Lordships' view of the 
case is this: that, upon the setting aside 
cf this sale, and the restoration of the . 


parties to .possession, they took back the: 


estate, subject to the obligation to pay the 
rent; and that. the particular arrears of 
rent. claimed in' this action must be taken 
to have become due in the year in which -. 
that restoration to pO SPERO: took place., 


- (1) 12 M M. I. A. 244; 11 W.R.P. C. 5; 2B.L.R.9.0.- 
10: 2 Suth. P. O. J. 173; 2 Sar. P. ©. J. 424; 20 E. R, 831; 
1 Ind. Dec. (x. s.) 489. 
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iM bu It is clear, that until the sale. 


had been finally set. aside, she wasin the ^ '. 


position of a person whose claim had been 
satisfied; and that her suit might have been a 
successfully met bya plea to that effect.” 

The learned Subordinate Judge- disting- - 
uished the present case from the case òf 
Ranee Surno Moyi V. 
Burmonia (1). on` the ‘ground that in. 
that case the claim was - for rent for the 
period.in respect of which the proceed- 
ings under Regulation VIII had been held 
and the claimant of rent was, until the 


sale was set aside, in the position of a” 


person - whose claim had been satisfied. 
The present ,claim is not for rent of 1321: 
in which the proceedings under .Regula- . 
iion VIII were taken but ‘for 1322 and subse- 
quent years. That, no doubt, is so. 

It has been contended’ on -behalf-of the 
plaintiff-appellant, that the principle on 
which the ease of Ranee Surno ` Moyi v. 
Shooshee Mokhee Burmonia (1) was decided 
is that on the setting aside of the sale the 
restoration of the putnidars took’ place 
subject to. the obligation to pay the rent, 


‘and that, therefore, the particular’ arrears 


of rent. claimed in the suit must be taken 
to have -become due in the year in which 
that restoration to "possession took place. 
We do-not think that this contention helps 
‘the appellant in the present case.’. The 
defendants, the former patnidars, were 


- restored to possession in October 1917. Ac- 


cording to. the decision in the ease of 
Ranee Surno Moyi’ v. Shooshee Mokhee 
Burmonia (1) the cause of action must be 
taken to have ‘become due when the rc- 
storation to possession took place: "The 
present suit, no doubt, was brought on 
the. 90th March 1920, -when three years 
had not elapsed from the 4th October 1917. 
But there was no claim for the. rent of 
1322 im the plaint filed on the 20th March 
1920. That plaint was afterwards amended 
on the 4th. March “1921 more than three . 
years: after the defendants wére restored to 
possession, It is to be ‘observed that after 


the sale was set aside by the Trial Court... 


on the 4th October 1917 and ‘the defendants 
were restored to psssession, the plaintiff 
took proceedings under the Patni Regula- 


- tions-for realisation of rents for the years 


1324 and 1325.- 
It has been contended by dis learned” 
'Vakil for. the appellant that the proceed- 


ings under the Patni Regulation for the - | 
realisation of.rents may be taken against 


Shooshce Mokhee :.. 


! 
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any particular person on. the: authority of 
the case of Bejoy Chand Mahatap v. Asutosh 
Chakrabarty (2). That may. be so. But 
there was nothing to prevent the plaintiff 
from suing the defendants- for rents for 
the years 1322 and 1323 when the latter had 
got the sale set aside and were restored 
to possession.. It is. further contended 


‘that although: in October 1917, the sale 


had been set aside by the Trial Court, 
there was an appeal preferred by the pur- 
chaser; and the decree setting aside the 
sale had not become final The case ‘of 
Baijnath Sahai v. Ramgut Singh (3) has 
been relied upon in support of this con- 
tention. In that case the Board of Revenue 
discharged an order of the Commissioner 
dated January 25th, 1884, which had con- 


firmed a sale -by the Collector in 1882, but 


afterwards on August 21st, 1886, discharged 


its own order and revived that of the. 
Commissioner. - It was held that the con-. 
firmation of sale dated only from.August - 


21st, 1886, : and that a suit brought in 


July 1887, .to set aside the sale was not. 
barred by Act XV of 1877, Art, 12. But. 


under that Article the limitation runs 
from the-time when the sale is confirmed 


Or would otherwise have become final and 


conclusive had no such suit been brought." 
In that case, therefore, the plaintiff was 
entitled to count the period of limitation 
from the’ date when the sale became final 


and conclusive, That is the starting point 


laid down in the Limitation 
In the present ease there is no such pro- 
vision in the Limitation Act for counting 
the period from the date of the final 
judgment setting aside the sale held under 
the Patni Regulation. The period for 
instituting a-suit: for rent would run from 
the last.day of the year in which the 
rent became due, except- under circum- 


. stances, whereas in Surno Moyi's case (1) 


the claim for rent could be treated as hav- 
ing.'beén. satisfied, and no suit for rent 


' could have been muintainéd sd long as the 


H 


sale remained unreversed. 


In.the case of Huro Pershad Roy v. Gopal’ 


Das: Dutt, (4) it was held that after the 
expiration of the period prescribed by 
s. 29 ofthe Bengal Act Vlll of 1869,-a 


(2) 62 Ind. Cas. 73; 48 O. 454; 25 C. W. N. 42. 


(3).23 0.775; 28 I A.45; 7 Sar.P. C. J. 1; 12 Ind. 


Dec. (N. .s.) 514 (P. O). ' 
(4)9 O. 255712 C. L. R. 129; 9 I. A. 82; 6 Ind. Jur 
546;-4 Sar. P. O. J. 3637-4 Ind. Dec. (x: &) 820 (P. C.). 
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Act itself.. 
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plaintiff suing for arrears of rent cannot 
insist on the pendency of another suit, 


.brought by him for possession of the 


land, as preventing limitation from run- 
ning, where there has been nò time dur- 


„ing which such rent could not have been 


recovered if he had acted on his right ol 
suing for it. Referring to the case of Ranee 
Surno Moyi v. Shoshee Mukhee Burmonia 
(1), their Lordships pointed out that “the 
claimant of rent was, until the setting aside 


of the.sale that had taken place, in the 


position of a person whose claim had been 
satisfied. The right to sue in that case 
had been suspended; and it was, therefore, 
distinguishable from the present.” 

Jn the present case there is no doubt 
that the sale had been set aside in Octo- 
ber 1917, ‘and the defendants were restored 
It is true that 
there was an appeal pending, but the ques- 
tion is whether the plaintiff was entitled, 
as a matter of right, to count the period 
of limitation from the date on which the 
appeal preferred by the purchaser was 
disposed. of or whether he ought not to 
have sued the defendants .for rent after 
the sale had been set aside and after they 
were restored to possession, We do not 
think that the plaintiff is entitled to wait 


‘merely because there was a possibility of 


the decree of the Trial Court being set 


aside by this Court, when the defendants 


had actually: got into possession of the 
It appears from the evidence that 
the question of profits of the putni was 
settled amicably between the putnidars 
and the purchaser. That being so the de- 
fendants could not possibly resist the 
plaintiff inany suit which fnight be brought 
) of rent for the years 

1322 and 1323. 
We have been referred to some other 
eases but the question of suspension of the 
period of limitation, or the question when 
the cause of action actually arose, which 
was decided in those cases has no direct 
bearing on the question which we have to 
decide in the present cases. In the case 
of Bassu Kuar v. Dhum Singh (5) there 
was an arrangement between the debtor 
and the creditor for sale of certain land 
under which the creditor was to set offa 
portion of ‘the price of the land. against 
his dues. A suit for specific performance 
of the contract of sale brought by the 


. (5) 11A. 47; 15 L A. 211; 5 Sar. P. C.J. 260; 12 Ind, 


.. Jur, 450; 6 Ind. Dec.(w. s.) 498 (P.O), 
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debtor failed eventually on &ppeal to the 


High Court, and it was held that the claim’ 


© for recovery of the debt though sued for 
more than three years after it became 
due, but within three years of the decree 
of the, High Court: was not barred. Their 
Lordships in. disposing of the case ob- 
served at page 56: “It would be an. incon- 
venient state of the law if it. were found 
necessary for a man to: institute a per- 
fectly vain litigation.under peril of losing 
his property .if "he does not. And it would 
“be a lamentable state of the law ifit were 
-found that a -debtor who for years has 
been insisting that his creditor shall take 
payment in 
it -is RETE that he cannot enforce that 
mode, turn roundand say that the lapse. of 
time has relieved him from paying.at all. 


“In their, Lor dships' view, the decree of the 
iligh Court in 1884 brought about.a new. 


state of. things, and imposed a new obliga- 
‘tion on .Dhum Singh." This ease was 
‘followed in the case of Amma Bibi v. 
Udit Narain. Misra (6). In the case. of 
Rangayya Appa Rao v. Bobba Sriramulu 
.(7) which was a case under the Madras 
. Rent Recovery Act, it was held that as 


long as proceedings were pending before ' 


the Collector, and on appeal from him, 
before the Civil Courts, the' rate of rent 
is in suspense, for no one.can say what it 
wil prove to be, and that, therefore, no 
arrear of rent can be said to have become 
due within the meaning of the Limitation 
Act. So that, that also was a case in which. 
the question was when did the cause 
of action accrue. As regards the case of 


Nrityamont Dassi.v. Lakhan Chunder Sen(8)- 


we do not think. that that case has any direct 
bearing on the point we -have to decide. 
In that case two’ out of three brothers 
_ were dispossessed of their shares in ‘certain 


properties by the third brother. ‘One of. 


the brothers who were dispossessed brought 


a suit for recovery of possession of his. 
share. as against the other two brothers as | 


defendants. One of the defendants support- 
ed the. plaintiff, and set up his own right 


to one-third share in the property. Tt.ap-. 


pears that an issue was raised as between 


(6) 1 Ind. Cas, 890; 31 A. 68,9 C. L.J. 512; 11 Bom. 
E ME 19 M. Ld, 295; 6M. L. T.89; 36 L A. 44 


(P. ©.. 5. 
(7) 97 M. 143; 8 Sar. P. O. J. 617; 6 Bom. L. R. 241: 8 
C. W.N. 162; 14 M. L. J. 1; 31 L A. 17 (P. C.) 
— (8) 33 Ind. Cas. 452; 43 C. 660; 20 C. W. N. 522: 30 M. 
L. J. 529;-(1916) LM. W.N. 332: 3 L. W. 471: 18 Bom. - 
| LL R418; 24 C. L. J. 1; 20 M. LL. 10 (P. 6). 
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. against them from: that time. 
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the co-defendants as to.whether. the defend- 
ant -who supported the plaintiff was- -entitl- 
ed.to a. certain share. The Gotirt actually. 
passed a decree not only in favour of the 
plaintiff but also declared that. the defend- 
ant had one-third.share. On. appeal the 
decree of. the Trial Court in favour ofthe 


‘plaintiff was upheld, but.was set aside so 


far as the defendant; was concerned. It 
was in these circumstances that this Court 
and .the Judicial Committee held that 
limitation was suspended fiom the date of 
the decree of the First Court to the date 
when that decree was set aside on appeal. 
The Judicial ‘Committee observed as 
follows: “Limitation would no doubt run 
But it would 
equally without doubt remain in-suspensé 
whilst the plaintiffs, were bona. fide Viti 
gating for their rights.in-a Court:of Justicé.. 
‘hey had in the suit of 1896 before. Mr. 
Justice Henderson associated themselves 
with the plaintiffs in that action, .and had 
asked for an adjudication in. those proceed- 
ings of their rights. A distinct issue was. 
fr amed in. respect: of their claim, to which 
no objection .seems to-have been. made by 
the appellant. It was an. effective decree 
made by a:competent Court and. was capable: 
òf. being enforced until set aside. Admit- 
tedly, if the. period. during which the plaint- 
iffs were litigating. for their rights is 
deducted,” their present suit is in time. 
Their Lordships are of opinion that the 
plea of limitation was rightly ovel ruled by 


‘the High Court.” 


As stated above the defendants were re- 
stored to possession of the putni in October 
1917;,;which was more than three years before 
the 4th March 1921, and there was nothing 
to prevent the. plaintiff from suing them 
for rent. of 1322. . We are accordingly of 


opinion that the claim for the- year 1322 is 


barred by limitation.. 

- The second point is listos the plaint- 
if is entitled to interest on; the rent. for 
the year 1323. But before deciding that 
point we have to*decide the cross-appeal of 
the defendants on the question whether the : 
claim for 1323 is entirely barred. That 
objection is raised .on the ground that 
although the claim was within time when’ 
the suit was originally filed on the, 20th. 
Maneh 1920, it became barred on the 4th 
March 1921 when. the application for amend- 
mént was made. -In the body of the plaint. 
it was stated that Lot Sajnorh. was settled 
in putni with the, shebdits. i the. Deity 


1 
1 
i 
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‘Lakshmi Jonardan Thakur, but it the that none of the other heirs has got his 
‘cause title fheir names: were not mention- name registered in the zemindar's sherista. 
"ed. It is stated. on behalf of the defend- In these.circumstances we do not think 
ants. that the. original putnidars . whose .that there isany substance in this conten- 
‘names appear in. thé , emindar's sherista tion. À 

-are all dead; but it is found that the . The result is that in Appeal No. 227 of 
-debutter property is under the management .1922 the plaintifs- claim for rent, "cesses 
.ofa «committee consisting, of four persons and interest for the year 1322 is dismissed. 
andit was they who broughtthe suits for But the plaintiff will get interest on the 
‘rent against tenants of the putni.. They ‘rent and cesses for the year 1323 from the 
"have..been sued as defendants, They are defendants. Appeal No. 291 of 1922 is 
shebaits,.and it is. also found that- other ‘dismissed entirely. Each party will bear 
‘persons .who are alleged by the defendants his ór their.own costs in both the appeals. 
‘to. ‘have interest as shebaits never got their ...: 

‘names. registéred under the provisions of Z,K. ; Appeal No. 227 partly allowed. ` 


‘the Bengal Tenancy; Act. In these cir- : Mos Appeal No. 291 dismissed. 
‘cumstances we think that the application - ++., ù 

for amendment. was merely for an. amend- , i ; . z 

ment ofthe description and not for adding . - O o— 


new: parties to the suit. . The claim for ii 

yent: for ‘the year 1323 is, therefore, . not - .. 

“barred by the limitation. f ; : 
The -question now is whether intérest - ^ . E 

‘should be allowed.: The Court below dis- .  ^- 

‘allowed interest on the authority ofa deci- . ` 

‘sion of this Court in.the case of Dhunpat 


. Singh v. Sarasvati Misrain (9). That: case, PATN A HIGH COURT. 
‘however, is distinguishable from the present APPEAL FROM ORIGINAL Decree No. 208 
case, In ' that case it was the zemindar oF 192]. 

himself who had purchased the property : " : ' May 8, 1924.. 

‘and was in possession. It was found .that Present:—Mr. Justice Das and Mr. 
‘he’ himself had collected some of the rent, Justice Ross. 

and in the circumstances he was not allowed DEBI SINGH AND OTHERS——DEFENDANTS— 
¿any interest, ‘In. -the présent case a third |, APPELLANTS 

“party. purchased the. property and the de- versus 

.fendants amicably: settled, the question of F: F. CHRISTIAN AND oTHERS —PLAINTIFES 
-mesne profits with that purchaser. The .  . AND MUNSHI SINGH AND OTHERS 
-defendants have actually .realised rents :. . ^ --DEFENDANTS— RESPONDENTS. 


"from :the tenants for the year 1323 by "Tenur e-holder—Hight to minerals-—Contract governed 


"by. law for the time being—Subsequent change of in- 
‘means of rent suits as appears from the  lerpretation, whether affects applicability. s 


rent decrees- pròduced:in the case,” . ' The parties to a contract are governed by the law 
' It'is pointed out. by the learned’ Vakil "as it.is:understood'at the time the contract is entered 

- for. the defendants that these rent decrees ‘into, and no subsequent interpretation of the law 

.were filed. at à very late sta ge ofthe suit zu ‘affect its application to the contract. [p. 431, col. 

: and they ought not have been allowed to .. ‘Abdul Aziz Khan v. Appayasami Naicker, 27 2 

‘be put in at that stage. But they were de- 131; 8 C. W. N. 186; 31 I. A. 1; 6 Bom. L.R. 7 

. crées‘ of Courts.and: it Was not suggested Sar. P. C. J. 908 (P. C.), referred to. 


It is nof correct to say that a tenure-holder as 
that they were obtained by collusion OY such has no title to the minerals unless it is shown 


fraud: We- think the plaintiff is. entitled ne there. kis an express grant of the minerals to 
io get interestion the rentfor the year 1323, Bim. [p-432,:c0l: 1.] 
The. last point iswhether the suit ought EN, 

: to: fail because it was not brought against : didi from a decision of the Additicnal 
:all the heirs.of the original. tenants.e But ' ‘Subordinate Judge, Hazaribagh, daied 
‘as alréady~ stated, the .debutter. estate: ‘ig : the;l4th April 1921. 
‘in-the hands.of a: Committee of manage- .. Messrs. K: B. Duit, S. Dayal, B. C. Dey 
"ment. Ti is. ai putni, talk and it is found ‘and B. K: Prasad, for the Appellants. 

l e < T E. Messrs. P. K. Sen, A, K. Ray and Raghu- 
. (9 19 G 2675 9 Ind, Deo; (x. s.) 623, me a .. mandan Prasad, for the- Respondents, 
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“JUDGMENT. - 


Das, ‘J.—This was a suit by the respon- 
-dents in’ substance to have their -title 


. declared to*the  undergrouud rights in: 


Mouza: Madhuban which is one of the 


‘mouzas comprised in gaddi: Dómehanch.of - 


which Mr. Christian, plaintiff No...1, is the 
proprietor. Messrs. f. F. Christian and 
Co., Ltd., the plaintiffs second party, have 
taken a lease of the mining rights in gaddi 
‘Domchanch, and claim to have the -sole 
right to work in mica in the gaddi. The 
defendants claim through the khorposhdar, 
and put forward two specific defences to 
the suit; first, that there was.an express 
grant of the mineral rights to Khemkaran 
Singh, the predecessor-in-title of the de- 
fendants, by Tekait Bichitra Narain Singh, 
the predecessor-in-title of the plaintiffs 
sometime in 1819; and secondly, that the 
inferest of the holder of the gaddi in the 
properties comprised therein is that of_a 
mokarraridar, and, however, defective the 
title of the defendants may be, the plaintiffs 
have no title tothe minerals in the gaddi. 
The learned Subordinate Judge has decided 
both the points against the defendants and 
has given the plaintiffs a decree PUDHAK 
ly as 3 claimed by them. 


I will deal first with the question whether 


there was-a grant in favour of the defend- 
ants of the underground rights in Mouza 
Madhuban. lt ought to be pointed out at 
once that Mr. Christian has purchased the 
gaddi at an auction-sale in 1904 and that 
he is completely bound by any. transfer 
that may have been made by any of his 
predecessors-in-title. It is the case of the 
^ defendants that on the 4th October 1794, 
^ Tekait Bichitra Narain Singh, who was ‘the 
then holder of Gaddi Domehanch made a 
' maintenance grant of Mouza Madhuban to 
"Khemkaran ‘Singh. It is not suggested 
that there was an express -grant of the 
mineral ‘rights on the 4th October 1794, 
but the. defendants strongly rely upon a 
sanad alleged to have: been granted by 
Tekait Bitehitra Singh to Khemkaran on 
the Ist October 1819. The sanad recites 
the grant of the 4th October 1794 and ‘in 
the Tast line states that the grantee shall 
have “the surface and sub-soil rights."- The 
plaintiffs challenged the genuineness of the 
-sanad, and the Subordinate Judge came 
to the conclusion that it was not genuine. 
In 1865, a transaction is: ‘alleged | o have . 
taken : place between Tekait Ohuraman 
Singh, tbe. second i in descent -from - Bichitra 


he 
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Narain and Tekdhari, the son: of the Khem- ` 


‘Karan, upon which the defendants strongly ` 


rely. Their ease is that the maintenance 
holder encumbered the village. granted ‘to 
him to such an extent that Tekait Chura- 
man: Singh, .resumed. 12-annas .of .the 
vilage and undertook to pay off. the credit-. 
ors “and left "the:4-annas as well as the 
 khudkasht lands and the income from the 
‘mica mines, “for the maintenance of Tek- 
“dhari and his family. .This case certainly 
‘receives ‘strong support from ‘the terms 
of a letter alleged to have been. written: by 
Churaman Singh to:Tekdhari on. the. 26th 
September 1865.. The, question again is, is 
it it'a genuine letter, . and the Subordinate 
Judge has given .an unhesitating reply in 
favour of the plaintifis. Churaman Singh 
was succeeded in the gaddi by Tabal Narain 
Singh, and Tahal Narain.dying without 
-issue, Maharaj Singh, the son. of. Tekdhari 
(of the junior branch). succeeded .to the’ 
Gadi. On the 5th December 1894, :Maharaj 
Singh executed a khorposh grant in , favour 
-of his brother Sukhlal, represented in-this 
action by defendant No. 29, -The terms of - 
this grant, which is, undoubtedly, authentic 
are of considerable.importance in this case ` 
and ought to be set out in full. 1 pu 
is in these terms:— 


“I, Tekait Mabaraj. Singh, malik aad 
zemindar, do declare as follows:— ` 


“Mouza Madhuban „together. with. a 
Ekdarwa belonged to me “and my brother, 
Kuar Sukhlal Singh, an ancestral khorposh 
property, 12-annas share. thereout had been 
sold to Tekait Churaman Singh,. malik of 
Domchanch gaddi, and -I and .my brother’ 
remained in possession of 4-annas share. 
only. -Tekait Tahal Narain Singh, son :of 
"Tekait Churaman: Singh, -died -childless 


. and I inherited the entire property left by 
deceased ^' 


‘Tekait Tahal . Narain ‘Singh... 
according to family custom, law of inherit- 
-ance,-.and the usage prevalent in the. 
- country. Accordingly, Lbecame the Tekait 
and malik; in place of Tekait Tahal Narain 
Singh. deceased, of the entire pr operty left 
by him and had my name recorded:in the 
Land Registration Department. (Now), I am 
the proprietor. in "possession of the’ entire 
property left. by 'Tekait Tahal » Narain. 
“Singh. In this "way, I have. acquired- -by 
‘inheritance from. the deceased. Tekait:thàt. 
12-annàs share .which had been .sold. Ac- 
cording to the custom prevailing . in (my) 
Tamily and amongst: (my) caste’ : people 


^ 


[Bi 0; 1924] | 


residing in this country, I have and wish 
‘to make a khorposh grant in favour of my 
brother, Kuar Sukhlal Singh. Therefore 
I hereby make a  khorposh grant of the’ 
entire 16-annas of village Madhuban and 
tola, Ekdarwa, with the exception of brah- 
mottar and shivottar lands, ete., lying there- 
in, to Kuar Sukhlal Singh, fixing the annual 
rental thereof at Rs. 25, besides legal cesses 


which are legally levied at present, or: 


which may be levied hereafter, from the 
year 1303 Fasli.. (Now) Kuar Sukhlal Singh 
aforesaid, and his descendants generation 
after generation should remain in posses- 
sion and appropriate the proceeds of the 
khorposh property on payment of the said 
kist as long as. any male descendant. of his 
family exists. In case there be no male 
issue of the family of "Kuar. Sukhlal 
‘Singh, aforesaid, living; the said khorposh 
property,’ details whereof are given below, 
Shall devolve upon me or upon the male 
descendant of my family free from. defect 
and encumbrance and this is the custom 
prevailing in the families of my- caste 
people. The said sum of Rs. 25. to be paid 
as rent shall not be enhanced or reduced 
so` long as any male descendant of the 
family of Kuar Sukhlal Singh will remain 
in possession. Therefore, I have, of my 
own accord, executed this patta by way of 
.& sanad of khorposh grant so that it may 
be of use when required.” E : 
The plaintiffs strongly rely upon this docu- 
ment and contend, first, that it complete- 
ly destroys the. validity of any argument 
ihat may be founded on the alleged letter 
of Churaman Singh to Tekhdhari dated the 
26th September 1865, and secondly, that 
the transaction of the 5th December 1894 
must be looked upon as a fresh grant made 
by the holder ‘of the gaddi to a junior 
member, and that the defendants, às claim- 
ing through Sukhlal Singh, cannot go 
“beyond the terms of the 
the 5th December 1894, 
Now, in regard to the, sanad alleged to 
haye been executed by Bichitra Singh on 
ist October 1819, the learned Subordinate 
Judge rightly points out that the value of 
the document as-evidence must depend 
` "upon the corroboration derivable from the 
external circumstances, e.g., from the docu- 
ments having been produced on previous 
occasions upon which it would naturally 
have been produced, if in existence at the 
time; or from acts having been done under 
it, In the first place, the only necessity 
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for the sanad ,was'to intimate “to the 


. tenants, mustajirs and servants" of the gaddi 


(for it is to them that the document is 
addressed, and not to Khemkaran, the 
grantee) that a khorposh grant had been 
made in respect of Mouza Madhuban to his 
brother. It was contended on behalf of 


. the defendants that it became necessary for 


the Tekait to make an express grant of 
the mineral rights as the grant of 1794 was 
silent on this point. But there is no foun- 
dation whatever for this argument. The 
sanad of the lst October 1819 is not a 
maintenance grant; it merely recites the 


terms ‘of the maititenance grant, and is 


addressed, not to the grantee, but "to the 
tenants mustajirs, servants and mosadis of 


gaddi Domchanch.” 


The learned Subordinate Judge has taken 
the view that the sanad would have been 
produced before .the Settlement Officer 
during the proceedings in connection with 
the Cadastral Survey of the mouza if it had 
been in existence at the date of the Cadas- 
Now this is the only docu- 
ment which gave them underground rights 
and, as such, it was a valuable document of 
title. There is, no satisfactory explanation 
why it was not produced, and I am not 
prepared to differ from the Subordinate 
Judge as to his estimate of the sanad. 


But assuming that the sanad is a 
genuine document, the defendants can- 
not found any right upon the sanad. It 


_is truethat the grant was to Khemkaran 


and: his heirs; but, asthe law then pre- 
vailed, the grant could not operate beyond 
the life of the grantor. Until the deci- 
sion of the Judicial Committee in Rant 


-Sartaj Kuari v. Rani Deoraj Kuari (1), it 


was the settled law in India that the 
holder ‘of an impartible estate had only a 
limited estate, and except for special 


‘justifiable causes, had no power of aliena- 


tion beyond his lifetime. The subsequent 
holder of the estate might indeed have 
confirmed the grant and such confirmation 
operated -as a confiscation and re-grant; 
but the grantee could not claim to hold 
under the original grant wpon the death of 
the grantor. It is tue that this interpreta- 
tion. of the law was reversed by the Judicial 
Committee in Sartaj -Kuari’s case (1), 


-but the reversal of the previously accept- 


* 


(1).15 L A: 15; 10.4. 272; 5 Sar? P. C. J. 139; 12 Ind 
Jur, 213; 6 Ind. Deo, (v. $)182-(P..Q). 
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ed interpretation: ofi the:.law; did not dis- 
place itg application to the contract con- 
tained in the:transaction of. 1794.and.1819, 
the parties to which .were: bound by the 
law: as. then' understood. 
Azz: Khan . v. -Appayasam Naicker (2). 
If Eam right in this view, the. righis of 


‘the: defendants. must ` depend on the grant. 


^ of 1894. “and not on the grant of 1819, and 
it is entirely irrelevant.to consider whether 
there : was. a grant of. oe rights’. to 
Khemkaran. `: - 

The only other docúment on which the 


‘defendants rely -is the alleged. letter of. 


:<Churaman Singh -dated the Gth . Septem- 
ber 1865. The letter-suggests that: Chüra- 
man Singh was..entering into possession 


of 12-annas of the maintenance» village , 


in-order to. enable- him ‘to pay.-off the 
creditors of Tékdhari Singh.’ ‘The khorposh 
‘grant of the, 5th December 1894, . which, is 
beyond. question -àn - authentic, ‘document, 
asserts that 12-annas interest -in the: village 
was. sold . to Churaman Singh. 'Thére.is 
no suggestion- in thé document, of 1894 
‘that Maharaj ` Singh and Snkhlal Singh 
p any possession of the underground 


ights; on the.other hand it is definitely, 


pr that after the sale ‘of the 12-annas 
‘interest, they. 'remained in, . possession 
only. of the remaining 4-annas.' In my 
opinion, it was open to the Subordinate 
‘Judge to.take .thé view: that:the alleged 
letter: of Churaman ; Singh i is nota gouine 
‘document. " 

. But, in' the ‘view which I take. of. Ais 
ease, it is unnecessary to consider whether 
that letter is genuine: or not: . In my 
- opinion, the rights of the: khorposhdar, what- 
sever they are; must be based on the. grant 
ofthe 5th December. 1894: ` 
‘ment contains words of'grant ‘and pur- 
“ports- to ‘make -a- grant of .l6-annas. of 
-village Madhuban to Sukhlal Singh. The 
"words are precise and .clear, ‘and: .they 
‘must be so interpreted. . The. construction 
cannot be: defeated merely because there 
may .be. ground’ for: .thinking . that.:the 
‘grantee was. already in: possession. of 4- . 
annas interest in the village -under "earlier 
grants. ‘It-is conceded that the instrument 
of the 5th.December 1894: does not confer 
‘any underground rights ‘upon the grantee. 
.l agree with the Subordinate Judge that 
^it has not been shown.that. there:are any 
Jun darngrdupe rights in the defendants. 


(2:27 M. 131;.8 C. W. N..186; arr. A. a 6Bom, ` 


^p. R. 7; 8- Sar,-P. C..J. 568. (P. Ge a 
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See Abdul 


Bose (3):. 


‘settled . estates. 


The instru- 


ar L 
ae ae € 
Bm ; 


462; 15 C. T3 Pd) Bom. E. R. 44 
3 3914. 133 (P.C ou 


VBT. 6. 1922) 

' Thé. only ‘other, point” is. whether .thé 
plaintiffs have 'any. such rights. . Tt. is eon- 
tended on behalf of the: defendants -that 
the plaintiff No. 1 is a tenure-holder, and 
not. a zemindar, and that a tenure-holder 


as such has | no’ title’ to the-minerals up- 
less ‘it 


is shown that. there was an ex- 
press grant of the minerals to him. Now, 
the plaintiff No. .l. has. purchased the . 


Tight, title. and : interest ‘of the Tekait of. 
'Domchanch at. an .exécution sale. 
question is, what .was.the.státus, of the 
Pekait of ‘Domchanch, .Now  Ex.: 3, the 
report of. Capt: Wilkinson; dated the ord | 


The 


October 1834 shows «that: Domchanch Was 
permanently settled with the. Tekait. in 
1197. As Mr, Sifton's final.report on the 
Survey':and ‘Settlement operations in the 
District of Hazaribagh ‘shows, the gaddi 


-is entered in. the. Collectoráte Register of 


revenue paying estates .and. it is entered , 
in the Record of Rights as‘séttléd perma- | 
nently with ‘the “holder. -It is' conceded 
that the Tekait ‘held the estate directly 
under ‘the Governnient. It inay ‘avell bé 
that the- Government .did' not. give any 
right tó' the minerals: to the. "T'ékait; “but 


‘as-was pointed out by Lord: Macnaghten 


in Durga: Prashad’ Singh: v; ‘Braja ‘Nath 
“Apparently the Government does 
not. clàim the minerals under permanently- 
‘However that - may bé, 
the Government has: never elaieéd ` tlie 


‘minerals under: the two mouzás or either 
of them, or put forward any claim incon- 
sistent. with the rights no asserted’ by 
“the eemindar. The rights of the Govern- 
mént, whatever they are, 


wil ‘not be 
prejudiced. or affected by’ ‘the result of à 
suit to which it is not a party." 

In my opinion: there is no- eabatines 


‘in’ the points argued ‘on 'béhalf: of the de- . 


fendants,. and I would dismiss: this’ appeal . 


wa costs. - ` 


a 
` 1 f m oe 
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- Ross, JeF agree. n 


4 A poe dismissed. , 


" 15, Jd. Cas. 219; 39 0. 096; 16 0. W. N. t 485 
ase) M. W. N.-425 11 M. Ez T. 3375.9. A. L. 4. 
5. 23M. b. 
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RANGOON HICH 6 COURT. 
CRIMINAL ‘Ravistow No. 178-B “or -1924, 
"May 16,1934; -` 
Pus ——Mr..J üstice Duckworth. - 
VARUD G PO LON Eeen 


EMPEROR RESPONDENT. 
Upper. Burma Ruby. Regulation, (XIL of 1887), s. 8 
—Order directing confiscation’ of stone or payment. by 
owner-—Revision. 


. Thé High Court has powérto revise an order made 


under s.8 of the Upper Burma ‘Ruby Regulation 


directing the confiscation of a stone or giving an 


option to the ówner ‘to pay for it. 


Criminal revision against an order of. 
the Magistrate,’ Mogok, in Criminal . Oase, 


No..81 of 1923. 
_ Mr. Banerjee, for the Pei tioner: 

` Mr. gungar, for Mr. Lutter, for 
Crown. `; oS 


ORDÉR.—I this case a certum Maune 
Kin. was convicted under s. 6, cl. (1) of the 


Upper: Burma Ruby Regulation, 887, and: 


it- was ordered that he should undergo 
three months’ r 


‘be confiscated to the. Government. : 


In the. course of the trial; Maung Po: Lon, 


ihe present applicant, gave evidence. that 
he had: purchased the stone, within the 
ruby area, from ‘Maung. Kin, "and that he 
was, therefore, under the Act’ “the owner.” 
^ On. appeal to the Sessions Court, the 
Pere . was: "altered by. the Sessions 
Judge to one under thé second clause of 
s. 6 of the. Regulation, and the sentencé 
was reduced to one: ‘month’ Sg rigoróus im: 
prisonment. About the same time it appears 
that the original accused Maung Kin ap- 
plied to the Commissionerjof the North-West 
Border Division ‘sitting as a High Court, 
and prayed that that part. of the order re- 
ferring to. the confiscation of'"the -stone 
Should ‘be set aside, | The, Commissioner 
refused to take any action and referred. 
Maung Kin to the Magistrate or the Sessions 
Judge. Application’ was then made by 
Maung Po Lon,the'present ‘applicant, to 
the Magistrate praying that the sapphire 
in question ‘should be restored to him and 
' the auction sale which had-been advertised 
in the meantime be stayed. The learned 
Magistrate- held that there was no provision . 
under which he could: revise his own order 
and dismissed his application. Maung: Po 
Lon then appealed to the. Sessions: Court, 
Which in turn; set, ásidé the“ Magistrate’ 8 
Order ‘confiscating ‘the’ storie; and) directed 


Pn 
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the 


rigorous’ imprisonment, and, 


` that the sapphire- stone in question’ should 
: meantime. been stayed. 
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the Magistrate to proceed with the case im 
accordance: with s. 8 ofthe Upper Burma 
Ruby: Regulation. The Magistrate then 


' recorded evidence..and held that the peti- 


tioner Maung Po Lon ‘was “a bona fide 
` purchasér;' and, that, inasmuch. as he had 
acted ‘bona fide, he was entitled to considr- 
ation amd he; therefere, in lieu of ordering 
confiscation of the stone, gave him the 
option of paying the sum of Rs. 1,750 with- 
in one month from the date of the order, 
or after the conclusion of. the appeal, if 
any. wipes v 
Against this order, Maung Po Lon once 
more appealed to the Sessions Court. The 
appeal was dismissed summarily. 
` It is against this order that Maung Po 
Lon has'come up to this Court on revision, 
his object being to- have the order of confis- 
eation cancelled and the order of payment 
in lieu of confiscation set ‘aside, and to 
procure that the sapphire-stone in question 
Should be handed over to him. In. any 
case, he contends that the amount ordered 
to be: paid; in lieu of confiscation was exces- 
sive. The sale of the stone has in: the 


' When Mr. Banerjee: started to argue his 
case, Mr. Aiyangar, who was appearing for 
Mr. Lutter on behalf of the Crown, raised 
a preliminary objection that a gainst orders 
passed under the Upper Burma Ruby Re- 
gulation, 1887, the High Court has no re- 
visional powers. Mr. Aiyangar referred me 
io s: `I (2) of. the Cr. P. C., and to the 
patent: fact that. no provision appears to 
have been made in the Regulation either 
‘for: appeal. or for revision. But it must be 
noted that a person convicted under s. 6 
‘of.the Regulation is liable to be imprisoned 
‘for one year for the first offence, and to two 
years for any subsequent offence, or to fine 
‘or to both imprisonment and fine. This 
is under cl. (l Under cl. (2), he is liable 
‘to béiniprisoned forone month for a first 
offence and six months for any subsequent 
'offence:. ke:s liable to: be tried before a 
Magistrate of the First Class or in a stone 
tract, before a Magistrate of the Second 
Class specially enipowered in that behalf. 
To argue that in such a case a convict- 
ed person would have no right to appeal 
under the provisions of the Cr. P. 6 
because there is no specific provision 
for an appeal under the Regulation 
would, I think, be absurd. The same 
remarks, it seems to me, would apply to ` 
revisions, Moreover, the High Court hag 


E 
An 
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very wide powers of«revision, and so far 
as I can find (no authorities have been 
quoted before me) the only Acts which are 
at all. excepted from the revisional juris- 
diction of: & High Court are the Press 
Act, the. Extradition Act, and the Refor- 
matory Schools Act, and this only in regard 
to. certain orders passed by lower Courts: 
My learned brother, Pratt, J., in Criminal 
Revision Case No. 142 of 1923 (unreported), 
took up and dealt with a revisional appli- 
,eation under this Regulation. It may be 
that the point in question was not raised 
before him or it may be that he considered 
that there was.no doubt that a revisional 
application would lie. Onthe few materials 
before me, I am :of the opinion that 
applications for revision of orders passed 
under this Regulation by which ‘not only 
a person is convicted and sentenced to im- 
prisonment or fine, but also stones. aré 
confiscated, do lie to the High Court, and 
that, ther efore, 1 have jurisdiction to ‘hear 
this ‘application, The matter, however, is 
in this instance not of any real importance, 
since after perusing the record, I am of 
the opinion that there are no merits in this 
application. Section 8 of the Regulation 
is perfectly clear. It. provides, in such 
cases as this, for confiscation, or in lieu of 
confiscation for payment by the owner in 
order that he may be able to keep the stone. 
The order.under revision was, 
quite justifiable and .I do. not consider 
thata sum of Rs. 1,750 for a stone worth 
about Rs. 3,500 was in any way excessive. 
‘An offence under s.'6 of the Regulation 
was committed by the applicant's. "vendor 
in connection with this sapphire, and, there- 
fore, even though the applicant has acted 
bona’ fide, the Magistrate had no choice 
but to apply s: 8. In doing so moreover 
‘he chose the more lenient course. The 
‘application is dismissed and the sale, which 
this Court has stayed, will proceed, unless 
ihe applicant makes the payment of 
‘Rs, 1,750 within one month from the date 
of this order, 


Ze Ke Application dismissed. 


, AHMED BEPARI U,-EMPEROR. 


therefore, 
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CALCUTTA. HIGH COURT. 
CriminaL APPEAL No, 691 oF 1923. 
February 20, 1924. i 
Present:—Mr. J ustice Greaves and 
Mr. Justice Panton. 
AHMED BEPARI-—APPELLANT: 
`. versus 
EMPEROR—Obpposite PARTY. 

Penal Code (Act XLV of 1860), s. 866—Kidnapping 
for purposes of marriage—Minor incapable of giving 
consent-——Consent of guardian not obtained—Offence. 

A Muhammadan girl of 10 or 11 years of age was 
handed over by her mother to the accused and the 
mother consented tothe marriage of the accused with 
her daughter. The marriage was performed but 
the girl “did not consent to it, as she was not 
capable of giving her consent, nor had the consent 
of her brother been obtained who was her guardian 
for marriage under the Muhammadan Law: 

. Held, that the accused was guilty of an offence under 
s. 366 of the Penal Code: [p. 435, col. 2. 

Argument.—Babu Santosh Kumar Bose, 
for the Petitioner.—In this case there -has 
been a serious misdirection. The learned 
Judge has failed to give adequate explana- 
tion to the word “will” in this section. These 
sections are all sections relating to offences 
against; marriage and as such they must be 
taken conjointly with the particular laws 
of.persons concerned in each of these cases. 
In the present case the girlis a minor 
Muhammadan girl of about.10 years. Such a 
girl under the Muhammadan Law has no will 
so faras her marriage is concerned. The 
learned Judge has failed to poi 16 it out to 
the effect that. she has attaine sufficient 
maturity to form a will of her own. .Her 
wil was immaterial altogether because it. 
could,-not validate the marriage: It is 
such a will that is conternplated by s. 366, 
Indian Penal Code.. It must be remembered 
that consent was given by the mother of 
the minor, who was guardian of her person. 
No offence under s. 366 has been committed. 

| Mr. Khondkar, for the Crown,—The will 
contemplated by lawins. 366 is the will 
per se ofevery person without reference to 
any special law. The Jury found that the 
girl had sufficient maturity to express her 
will. That is sufficient for an offence under 
s. 366. Moreover the mother is not her 
proper guardian. The brother’s consent was 
not obtained. It was against the brother's 
wishes that the accused wanted to marry the 
girl If the girl's will is to be re-placed by 


` anye wil at all it must be will of the 


brother and not the will of the mother, 
Babu “Santosh Kumar Bose, in reply. — 

The marriage -with consent of the mother 

is not altogether -invalid. ae can be -vali- 


te 
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dated by the girl's assent on attaining 
puberty. "Thus the consent of the mother is 
atleast sufficient to.negative a criminal 
charge unders. 366.  . 
JUDGMENT.—The accused Ahmed 
Bepari has been convicted: of an offence 
under s. 366 of the Indian’ Penal Code and 
sentenced to six months’ rigorous imprison- 
ment. Two-charges were originally framed 
against him, one under s. 363 that is to 
say of having kidnapped Hazra a minor 
„girl from the lawful .guardianship -of her 
mother, and the other ofthe offence in 
respect of which the accused was convicted. 
He was acquitted of having kidnapped 
Hazra from the lawful . guardianship of 
her mother and the Jury have accepted the 
. fact that Hazra's mother consented to 
handing her over and ultimately to the 
accused marrying her. Now, Hazra, the 
girl in respect of whom the offence is said 
to have been committed, is or was at the 
time of the offence some 10 or 11 years of 
age. Her father was dead andher mother 
accordingly was the guardian of her person 
according to the Muhammadan Law but for 
the purposes of her marriage during her 
minority, her guardian was her brother 
who certainly never consented to the 
marriage of the minor. Now what is said 
is that no offence has been committed under 
B. 366 as Hazra, was not ‘kidnapped: or 
‘abducted with the intent that she might 
be compelled or knowing ‘that it would be 
likely that she would be compelled to marry 
any person against her will because it is 
said that according to the Muhammadan 
Law.a minor has no will for the purposes 
of marriage, that is to say, it is said that it 
is for her marriage guardian to décide for 
her whether or not a .certain marriage is 
to be contracted and that the guardian's 
wil is the minor's will for this purpose. 
It is further said that this is borne out by 
“the fact that a minor girl, contracted in 
marriage by some body other than her 
father or grandfather, can on attaining 
puberty repudiate the marriage. Now, it 
seems to us that it is not necessary for us to 
decide whether a minor Muhammadan girl 
can under the circumstances of this case 
exercise her own will. The Jury in fact 


have found thatthe marriage was against : 


- the will of the minor ‘for what the Jufige. 
expressly put to them is this: “It is for 
you to judge whether she has attained an 
age of forming-and expressing a will of 


her.own. so faras her. marriage is cons, 
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cerned.” And the Jury when questioned 
stated that the ‘mother consented: to the 
removal of the girl. Butas Ihave already 
stated,.we do not think that it is necessary 
for usto decidein this case Whether it is 
open to .a minor to exercise or express her 
own will. for the purposes stated in s. 366 
and it.seems. to us that the offence pro- 
vided -for by the section has clearly been 
committed.. There was no consent to the 
marriage ‘of the girl's brother and in the 
absence of such consent, even if the girl 
herself cannot express her will there is no 
expreseion of .consent: by the person who 
can express his will on her behalf. This 
being ‘so, .we think that’ the conviction 
under s. 366 was correct and that there was 
no such misdirection tothe Jury as has 
been urged by the learned Vakil appearing 
on behalf of the accused.’ 

. Wethink that the ‘conviction is correct 
but we think that thé punishment inflicted 
was unduly severe and having regard to 
the circumstances of the case we reduce the 
sentence passed upon the accused to the 


LA 


period already served. 


Z. Xe Sentence reduced, 


, 
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RANGOON HIGH COURT. 
CRIMINAL Revision- No. 347-B or 1924. 

i May 24, 1924. < 
Present; —Mr. Justice Baguley. 
TAKIT 'IT'UMI—PzTITIONER 

versus E 
^.^, | EMPEROR-—RESPONDENT. : 

Penal Code (Act XLV of 1860) s.379— Thefi— 
Removal of, bricks—-Belief that bricks had been 
abandoned—O Fence., 
- Accused removed some bricks from a heap of 
bricks which had been left lying. untouched for eight 
years and was convicted of theft: 

Held,thatit was not unreasonable on the part of 
the accused to suppose that the bricks had been 
abandoned by their owner, and that having acted on 
that honest belief, he could not be convicted of theft, 
[p. 436, col. 1.1 T 
. Reference made by. the Sessions Judge, 
Tavoy and Mérgui, in Criminal Revision 
No. 176 of 1924. . . | 


REFERENCE.—Takit Tumi and 
Maung Kyi Hlaing were tried summarily by 
the Special Power Magistrate, Mergui, con- 
victed of the theft of some bricks valued 
at Rs. 23 and sentenced to a fine of Rs. 15 
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sushi: I called: "for thé case in revision on 
iy own motion on the 2nd April and 
returned .it with remarks on the 23rd 
April 1924 from Tavoy. Shortly after my 
arrival in, Mergui an application in revi- 
sioh was presented to me by Takit Tumi. 

The ostensible owner of the bricks was 
one Po Thaung although he has not men- 
tioned the fact in the course of his evi- 
dence. Healleged that 2,000 bricks had 
been stolen from three kilns where they 
had been left lying for eight years. The 
ten house Gaung to whom he originally 
made the report states that he was: under 
the impression that the bricks had been 
abandoned. The Magistrate in his judg- 
ment considered that “probably the accused 
thought that the bricks had been aban- 
doned.” Under these circumstances the 
ingredients constituent of the: offence of 
theft did not exist and the conviction of 
Takit Tumi and Mauug Kyi Hlaing was 
not warranted. 

In his application in revision Takit Tumi 
states that he has since found out that Po 
Thaung was not the original owner of the 
bricks, Mr. Leslie having abandoned.them 
to Mr. Samson in whose garden Takit Tumi 
was sinking the well on which he employed 
the brieks in question. He supports this 
allegation by a letter from Mr. Leslie to 
Mr.Samson. I do not consider, however, 
that it will be necessary to investigate this 
point since the conviction was in- the terms 
of the judgment itself prima facie unsound. 

I submit the proceedings with the re- 
commendation that the sentence be set 
aside and the fines which have been paid 
will be refunded. : 

ORDER.—If a leon of brieks was left 
lying untouched for eight years it would not 
be unreasonable to suppose that they must 
have been abandoned by their owner. Ap- 


parently this accused was not the only 


person who thought so, and the Magistrate 
appears to have thought that he had that 
honest belief. 

For the reasons given in the learned 
Sessions: Judge's order I. set aside the 
conviction and sentence. The fine will be 
refunded. 


Z.K. Domim set aside. 


"AZIZ v. EMPEROR. 


‘Police diaries against the appellants. 
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LAHORE HIGH COURT. 
' ORIMINAL REVISION PETITION No. 663 - 
oF 1924. | 
Oetober 24, 1924. 
Present : —Justice d Harry Scott-Smith; | 
T. 
AZIZ AND NT m 
PETITIONERS 
NETSUS 
EMPEROR — RESPONDENT. 


' Criminal trial—Police diaries, statements in, witer 
ther can be used against accused—Conviction based on 
evidence of single witness, legality of. 

A statement contained in a zimni which is not 
proved in Court is not admissible in evidence against 
the accused, and itis improper to use sucha states 
ment against him. [p. 436, col. 2.] 

It is not illegal to convict an accused person on the 
statement of a single witness, but where the state- 
ment of only one witness is relied upon it must E 
free from all doubt. [p. 437, col. 1.] 


Petition, under s. 439. Qr. P. C, for revi- 
sion of an order of the Sessions J udge, 
Karnal, dated the 27th: March 1924, afürm- 
ing that of the Magistrate, First Class; 
Karnal, dated the 97th February 1924. h 

Mr. Shamair Chand, for the Petitioners. 


JUDGMENT.—Aziz, Kahman and 
Jhabbal were convicted by a First Class 
Magistrate of causing grievous hurt to one 
Niaz Muhammad, a pointsman at Kuruke- 
shetar Railway Station on the night of the 
16th, l7th August 1923. On appeal, the 
learned Sessions, Judge acquitted Jhabbal 
and maintained the conviction of Aziz and 
Rahman who have come to this Court on 
the revision side. 

"There is no doubt that Niaz Muhammad 
réceived.a severe beating on the night in 
question, and the only point which has to 
be decided is whether he identified his 


assailants who are said to be relations of .. 


one Yusaf who was .his enemy. The 
Sessions Judge in his judgment states that 
on the 17th August when he was first 
examined by the Head Constable he was ` 
unable to give the names ofthe accused 
probably because he was suffering from 
very severe injuries to the brain, but that 
a reference to the Police diary of the 17th 
August shows that he did mention before 
the Head Constable that his assailants were 
dis of the relations of Yusaf against whom: 
ad given evidence. Jt was improper 

of the learned Sessions Judge to use d 
he . 
statement contained in the zimni was not 
proved in Court -and is obviously inadmiss 


> sible, It3 was, however, quite unneécessáry 
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for the Sessions Judge to refer to the state- 
ment in the zimnis, for J handa Singh, Head 


Constable, in' his evidence in Court stated 


that on the 17th of August Niaz Muham- 
mad told him that he hàd been beaten by 
Yusafs relations, Thé 
also stated that.he repeatedly questioned- 


Niaz Muhammad but he gavé no' further: 


information. It was not until the 19th of 
August that he gave the names of the pre- 
sent appellants ‘as two of his assailants. It 
is contended by Counsel for the petitioners, 
and there is much force in his contention, 
that if Niaz Muhammad was sufficiently in 
his senses on the 17th of August to tell the 
Police that he had been assaulted by two 
of the relations of Niaz Muhammad, he 
could certainly have told them the names 
i of those parsons, — . 

‘The only direct evidence’ against the 
petitioners (the circumstantial ` evidence 
has been: disbelieved by thé learned 
Sessions J udge) is that of the complainant. 
It is not illegal ‘to conyiċt an accused per- 
Son on the statement of'ásingle witness, 
but where the statement of only one witness 
is, relied upon it must be’ free from all 
doubt. The fact that Niaz Muhammad did 
not name the appellants until the 19th 
August, though he was undoubtedly able 
to make a statement two days sooner, is a 
‘very strong point against him and under 
the .circumstances I do not think it would 
be safe to convict upon his uncorroborated 
statement. Itis also clear from his own 
statement that he was struck from behind 
‘on the head, and; considering that he was 
rendered senseless, it seems to me extremely 
improbable that he was able to turn roùnd 
and'identify his assailants. 

I, therefore, allow the revision and set- 
ting aside the order of .the lower Courts, 
acquit the petitiohers and.direct that they 
be discharged fröm their bail. 
` E K. ^ Revision allowed. 


* 
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RANGOON HIGH COURT. 
: CRIMINAL Revision No. 240-A or 1924. . 
May 29, 1924. 
Present :—Mr. Justice Duckworth, 
In re. ABDULLA —ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 408 
b), 580 ()- -Sentence of five years’ rigorous tmprison- 
(ment— Ap:eal' to Sessions Judge, legality of—Pro- 
or ia aed to High Court, nein] maintdin- 

6, 
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The word “Magistrate” i in s. 530 (r) of the Cr. P. C. 
' ancludes a Sessions Judge. [p. 437, col. 

Accused was convicted of an offence nde s. 394 of 
the Penal Code by a Magistrate having special powers 
and was sentenced to five years’ rigorous imprison- 
ment, His petition of appeal was sent from Jail to the 
Sessions Court, and was summarily dismissed by the 
Sessions Judge: 

Held, (Y) that under s. 408 (b) of the Cr. P. C. the 
appeal lay to the High. Court and not to the Sessions 
Court ; [ibid. 

* (2) that,the Sessions J udge had acted without juris- 
diction in entertaining and dealing with the appeal, 
and that his prore Tinga were void under s. 530 (7) of 
the CET: 

- (3) that the b uid was entitled to prefer an appeal 
to the'High Court. [ibid.] 

. Emperor v. Yena, 4 L. B. R. 49; 6 Or. L. J. 287, dis- 
tinguished. 

Tempen. or v. Nga Sit Cho, 13 Ind, Cas. 394; 4 Bur. D, 
T. 271; 13 Cr. L. J. 58, referred to. 


. -Criminal revision from an order of the 
Westerii Sub-Divisional Magistrate, Manda- 
lay, in Criminal ‘Trial No. 29 of 1994. 

Mr. Dantra, fór the Appellant. 

Mr. Keith, for the Respondent. 


JUDGMENT.—In this case Abdulla 
was convicted by theWestern Sub-Divisional 
Magistrate, Mandalay, who has special 
powers, under s. 394, Indian Penal Code, and 
wassentenced to five years’ rigorous imprison- 
ment. Further, under s. 9 (1), Habitual 
Offenders’ Restriction Act, he was restricted 
to Mandalay ‘Town, and ordered to report 
himself daily at 8 P. m. to the officer-in- 
charge of No. 13 Police Station, for two 
years from his release from Jail. His peti- 
tion of.dppeal was sent from the Mandalay 
Central Jail to the Sessions Court, Mandaly, 
whereas, of course, under s. 408 (b), Cr. 
P. O., it should have been submitted to 
this Court. This fact was apparently over- 
looked by the learned Sessions Judge, who 
dismissed Abdulla’s appeal summarily on 
12th April 1924. ` 

In so doing he cleary acted without any 
jurisdiction, and under s. 530 (r) his proceed- 
ings were void, for I take it that the word. 
Magistrate in ‘that section will’ include a 
Sessions Judge. The accused Abdulla has, 
therefore, still a right of appeal to ‘this 
Court, which by no fault of his own is now 
time-barred, the date of his conviction 
being March 17th 1924. 

The case of Emperor v. Yena (1) is no 
guide as to whether or not the learned 
Sessions Judge’s order in the present case 
must be set aside, as, in that case, the 


‘learned Judge acquitted the appellant, 


(1). 4 Li, By Ry 49; 6 Cr, L. J. 287, 
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The case of Emperor v. Nga Sit Cho (2) 
is not parallel, but in that case, a trial void 
for want of jurisdiction, was set aside, and 
a new trial was ordered. 

I have not been able to find any exactly 
parallel cases nor has the learned Govern-. 
ment Prosecutor, who appeared for the 
Crown. 


The appellate ER before the 


learned Sessions Judge are quashed, as 
being void “ab initio” and it is hereby 


ordered that the prisoner's appeal be taken, 


on'to the fileof this Court, and: be dealt 
with. according to law. The question of the 
iime-bar can thén be considered. 


Z. K. Revision allowed. 
G 13 Ind. Cas, 394; 4 Bur. L. T. 271;- 13 Cr. L. 
. 98, | 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 592 or 1924. 
October 29, 1924. 
Present:—Mr. Justice Martineau. 
MAHINDAR SINGH—Coxvicr-— 

: APPELLANT’ 
wo VETSUS 
EMPEROR-—RzsPoNDENT. 

Penal Code (Aet XLV of 1860), ss. 820, 395— 
Grievous .hurt-—Sufferer dying. before expiration of 
twenty days. 

The designation in s. 320 ofthe Penal Code of a 
hurt as grievous which causes the sufferer to be, 
during the space of twenty days, in severe bodily 
‘pain, or unable to follow his ordinary pursuits applies 
only when such effect. actually lasts fora period of 
twenty days, and not when the sufferer dies before 
that period has expired. 

Criminal appeal from an order of the 
Magistrate Ist Class, Ferozépore, dated the 
23rd June 1924. : 

Mr. Behari Lal, for the Appellant. 

- Mr.:Sagar Chand, for the Respondent. 

m UDGMENT.—The appellant Mahin- 
dar Singh has been sentenced under s. 326, 
Indian Penal Code, to five years’ imprison- 
ment and a fine of Rs. 300 for causing 
grievous hurt to Sarwan Singh with a 
gandasa. He is said to have inflicted a 
wound on Sarwan Singh’s leg with the 
sharp edge, and to have given ‘other blows 
with the back, of the gandasa. - The medical 
evidence shows that Sar wan Singh had two 
injuries; an incised wound on” the right 
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calf, cutting the muscles and deep vessels, 
and a bruise mark on the left shoulder. 
He received his injuries on the 22nd August 
1922, Tetanus set in on the 31st August, 


and this caused his death, which occurred | 


on the 3rd September. 

It appears that the appellant had had a 
dispute with Sarwan Singh about the 
taking of the canal water, and that this 
resulted in his attacking Sarwan Singh 


‘when the latter was going along with his 
camels, 


Several persons depose “to having 
witnessed the assault, and in addition to 
their evidence there are the statements 
made by Sarwan Singh himself,.first to his 
father, then to the Police in his report at 
the thana and lastly before a Magistrate, 


in all of which he said that Mahindar Singh 


was his assailant. Mahindár Singh appears 
to have absconded after the assault. 

There is no doubt about his guilt, but 
the conviction for an offence under s. 326, 
Indian Penal Code, cannot be. sustained. 
The wound on the leg was not itself danger- 
ous to life, Sarwan Singh’s death being 
due,- asi stated above, to tetanus which 
supervened on the 31st August. The 
Magistrate has held that the injury was 
grievous because Sarwan Singh would 
not, if he had lived, have been able to 
walk about for the space of twenty days. 
But the designation in s. 320, Indian 


Penal Code of a hurt as grievous which 


causes the-sufferer to be, during the space 


of twenty days, in severe bodily pain, or 


unable to follow his ordinary pursuits 
applies only when such effect actually lasts 
for a period of twenty days, and not when 
as in the present case, the sufferer dies 


before that period has expired. The offence 


committed by the appellant is, therefore, 
one falling under s. 324, Indian Penal ‘Code. 
I-alter the conviction to one for an offence 
under that section, and reduce the term of 
imprisonment to two years’ maintaining the 
fine and the term, of. imprisonment to be 
undergone in default of payment. 

- Z. K. Conviction altered, 


[84.T. O; 1994. 


ALLAHABAD HIGH COURT. 
ORIMINAL . REFERENCE No. 274 or 1924. 
July 17, 1924. 

Present:— Mr. Justice Boys. 

RAM LAL— APPLICANT 


VETSUS aie 
Tae MUNICIPAL BOARD, BUDAUN— 
"* ^"  Oppostre Party. 

U. P, Municipalities Act (II of 1916), s. 807 (b)— 
Failure to comply with notice—Further daily fine, 
whether legal. " 

It is not legal for a Magistrate to sentence. an 
accused toa further daily fine at the same time that 
he sentences him to a fine for disobedience of the 
notice under s. 307 (b) of the U. P. Municipalities Act. 

Amir Hasan Khan v. Emperor, 46 Ind, Cas. 150; 16 
A. L. J. 527; 40 A. 569; 19 Cr. L, J. 694, followed. 


Criminal reference -made by the Sessions 
Judge, Budaun, dated the 29th April 1924. 
Mr. S. B. Johari, for the Applicant. 

Mr. Mushtaq Ahmad, for the Opposite 
Party. 
‘JUD 
the learned Sessions Judge refers a con- 
viction arrived at by a Magistrate under 
s. 307 (b) of the Municipalities Act on 
the ground that, it was illegal for the 


Magistrate to sentence the accused to a. 


further daily fine at the same time that 
he sentenced him to a fine for disobedi- 
ence ofthe notice, The learned Sessions 

Judge has in ‘support of his reference 
' quoted the decision of Mr. Justice Piggott 
in Amir Hasan Khan v. Emperor (1). It 
has been urged before me that the words 
in cl. (b) “and, in case of a continuing 
breach, to a further fine” indicate that 
the sentence of: a further fine may be 
passed along with the fine for the original 
offence. I agree entirely with the view 
taken by Mr. Justice Piggott and it is, 


therefore, unnecessary for me to add much. - 
If it were to be possible for the Magis“. 


trate to pass a sentence of fine for the 


continuing offence at the same time as’ 


his original order of conviction, it is clear 
that it would mean that he could deter- 
mine the rate at which’ the fine is to be 


exacted before the new offence of retaining’ ` 


the construction had been committed and 
before he knew the circumstances under 


which that offence had been and was being, 
committed. To illustrate. the inequity of | - 


this, I may instance the case of a Magis- 
trate convicting two men on the same day 
in regard to two . separate constructions 
and fining each of them Rs. 50 for the 

(1) 46 Ind. Cas, 150; 16 A. L. J. §27; 40 4.569; 19 
Qr. L, J. 694, - . qu mos d^ sped 


& 
* 


GURUSWAMY v, EBRAHIM. 


GMENT.—This is a case in which, 
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original offence committed by him and 
ordering each of them to pay a further 


‘fine of Rs. 5 a day during the continuance 


of the refusal to obey the notice. A month 


later they both came up before him for 
. having failed to remove their respective 


constructions ; one pleads that, as a matter 
of fact, he. has done his best to make 
arrangement for demolition but for one 
reason or another has been.prevented. As 
regards the other it is proved that he has 
gone about the city saying that he will 
see the Board at the bottom of the sea 
before he obeys any of its orders, and yet 
in termsof his previous orders the Magis- 
trate has already fined them both at the 
rate of Rs. 5 a day. I am quite clearly 
in agreement with the decision of. Mr. 
Justice Piggott and I have only quoted 
this instance in order to show how any. 
other.interpretation than his would work 
injustice." Accepting, therefore, the refer- 
ence.of the learned Sessions Judge 1 


.delete from the order of the Magistrate 


the words “and also to a fine of Rs. 2 
per day after one week from this day if 
the encroachment is not demolished within 
this. week and until it is demolished. 
On proof of the accused still disobeying 
the notice it will be open to the Munici- 
pality. to prove for how many days he has 
disobeyed it and for the Magistrate to 
exercise his discretion as to the rate of 
daily .fine which he will inflict according 
to the circumstances of his case. Let the 
record. be returned to the Sessions Judge 
with this order. 
K.8.D. 


TES; 


Record. returned. 
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RANGOON HIGH COURT. 
CIVIL'MISĊELLANEOUS APPEALS Nos. 4l ` 
AND 42 oF 1924.  . n 
4 May 19, 1924. m 
Present:—8ir Sydney Robinson, Kr, . 
Chief Justice, and Mr. Justice Brown. 
©. T, GURUSWAMY AND oTHERS— 
|! APPELLANTS . s 
versus 
D. K..8. EBRAHIM — RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 195 
(1), (e), 476—“Offence referred to in s. 195," mean- 
ing of—Complaint in respect of offence committed, 
by person mot party to proceeding, whether cam be 


made. . 
It is not open to a Court to make a complaint under 


9,476 ofthe Or. P.-C, ofan offence referred- to an 


440 
&, 195 (1) (c) of the Code; in. respect; of any person other 
than persons who were parties to the proceeding: 
before it. [p. 440, col. 1] . j i 
` Case-law referred to. i 
. Per:Brown, J ,—Sections 195'and 476 of the Cr. P. G: 
must be read closely together. The reference in 
S. 476 to offences referred to in s. 195.ig not merely to 
offences under certain sections, but to such offences 
Ire p MES by a party to the "proceeding. [p. 441, 
col. 2. 

. Appeal against an order of the District 

Magistrate, Insein. . . 

. Messrs. Keith, McDonnell and Leach, for 

the Appellants. < 

. Messrs. Burjorjee, Patker and Gaunt, for 

the Respondent. 
JUDGMENT. 

Robinson,.C. J.—Section 195 (c) of the 
Cr. P. G. lays down that “no Court 
shalltake cognizance. of any offence des- 
cribed in s. 463...when such offence 
is alleged to have been committed - by: a 
party to any proceeding: in any Court ‘in 


respect of a document produced or given 


in evidence in such proceeding, except... 
on the complaint in writing of such Court, 
or of some, other Court to which such Court 
is subordinate.” The provisions of s.. 195 
(c) therefore, clearly apply only in-the case 
when such an offence is alleged to have 
been committed'by a party toa proceeding. 
. Section 476 provides that when a Court 
is of opinion that it. is expedient in the 
interests of justice thatan inquiry should 
be made into any offence referred to -in. 
S. 195, sub-s. (1), cl: (b) cor cl- (c) 
which appears to have been committed in 
or in relation to a proceeding in that Court, 
such Court may, after such preliminary, 
inquiry, if any, as it thinks necessary, record 
a finding to that effect and make a com- 
plaint thereof in writing. 

The question then is whether it is open 
to a Court to make a complaint in respect 
of any.person other than persons who were 
parties to the proceedings ‘before it `- 

Section 476 deals with. any offence 
Aa ee to in's: 195, sub-s.- (1), cl. (b) or 
cl. (c). E 

On the.one side, it is argued that -the 
offence referred to ins,195 (1) (e) is the 
offence of forgery alleged to have been 
committed by a party to a proceeding. On 
the other side it is urged that it refers to 
the offences specified in s. 195 (1) (c), and 
not to persons by whom those offences 
had been committed; in other words, that 
the Court can take action in respect of the 
offence in regard to persons other than 
parties to the proceedings before. it “if 
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they are implieated either as principals, 
conspirators or abéttors; For this latter 
view there. is something to be said, in that 


.a Court having-before it strong prima facie 


evidence, that an offence of forgery had 
been committed by a party to the pro- 
ceedings before it, and also strong prima 
facie evidence that other persons, who are 
not parties to the proceeding before it, 
were implicated in this offence as abettors 
or principals, should not be confined to 
laying a complaint .against the former, 
and leaving it to the Magistrate to take 
action, if he sees fit, against the latter. 
To do so would mean that the accused 
would have the right to demand, when 
they were joined, that the trial should 
be held by some other Magistrate; or,i 

this objection was not taken, they woul 

haye the right to have allthe witnesses 
re-called and re-examined; and that in either 
case there would. be great delay which 
would tend to defeat the ends of justice. 
In. my opinion, however, this argument 
cannot prevail. 

By the recent amendment of the. Cr. P. 
C.,.the necessity forsanction to prosecute 
has been done away with altogether, and > 
in the place of that sanction has been 
substituted a complaint made by a Court, 
itself in writing. An addition has been, 
made ‘to. s. 252 to avoid the. necessity for 
the examination of the complainant. That. 
very necessary procedure is, .therefore, 
omitted in. such cases, and, that being so, 
it appears to me that the powers given by 
s..476. should be strictly confined to those. 
granted. “It was not intended that the 
complainant: should ,.not be examined 
except in the ease where the accused had 
appeared before the Court as a party to 
the proceedings.. Further, I am of opinion 
that “the offence referred to in s. 195, sub-. 
s...(1), cl. (b) or: el. .(c) must be read 
in conjunction with the wording of s. 195 
(1)(e) The ,only offence which s. 195 (1) 
(c) bars from the cognizance of the Magis- 
trate without a complaint by the Court is 
when such offence is alleged to have been 
committed by a party to any proceeding 
before that Court; and it is not right to 
divoree these. words or take only a part, 
of the section in endeavouring to discover 
what the offence referred to in 8. 195 18, 

As no complaint by the Court is neces- 
sary in respect of Abdul Rahman or Guru, 
swamy before the Magistrate can hold.an 
enquiry or trial against them, it appears. 


|[84 T. C..1924) 


to me. that it is not open to the Court, 
and it waś. hot intended that the: Court 
should lay a’ complaint covering them, as 
they were. not parties to- the proceedings’ 
before it: On this ground, in my opinion, 
the, appeal must succeed. . m 
There is no ground for interfering with 
the complaint so far as it isa complaint 
against S. P. S. Mani Iyer, and the Magis- 
trate can proceed against him on the com- 
plaint already laid. But the complaint must, 
in my opinion, be set aside in so far as it 
affects Abdul Rahman and Guruswamy. 
It. will, of course, be open to the Court if 
it sees good grounds for so doing; to take 
“ action against them also; orit will be open 
to the respondent tolay & complaint before 
. the Magistrate in respect to them. 
I would, therefor e, accept the appeals as 
indicated abové. i 
Brown, J.—Before the recent amen 
ment of the Cr. P. C. there was a con- 
flict of opinion as to the interpretation of 
s. 476 of the Code. The High Court of. 
Bombay held that the power given under 
Ohapter XXXV of the. Cr. P. C, to take 
action "regarding any offence referred to 
in s. 195" was not ordinarily restricted in 
egard to offences relating to documents to 
deis offences when committed -by a party 
to the proceedings in which the document 
was given in evidence, In re Devji (1). The 
same view was taken in d n re Keshav 
Narayan Manolkar (2), and in the Calcutta 
case of Akhil.Chandra Senv. Queen-Empress 
(3.. The High Court of Madras took the 
contrary view in the case of Abdul Khadar 
' v. Meera. Saheb, (4) The question was: 
discussed at length in the later Madras. 
case. of In re Kallaru Ramalingam (5) 
and thé decision in ^ Abdul Khadar's case 
(4) was followed. And the High Court of 
Oaleutta have subsequently to  Akhil 
Chandra Sen's case (3) held that as regards 
cl. (D) of 8: 195 of' the Code, the qualifica- 
tion mentioned in s. 195 is to be treated, 
as incorporated i in B, 476... Judicial author- 
ity on-the point is, therefore, fairly evenly 
divided. The recent amendments in s.,195, 
and 476 have resulted in connecting the 
two sections more closely together. Sanction. 


(1) 18 B. 581; 9 Ind: Dec. (x. 8.) 896 
(2) 17 Ind. Cas. 720; 14 Bom. L. R, 968; 13 Cral- J. 


S 

22 C. 1004; 11 Ind. Dec. (N. a.) 667 i 
( a 15 M. 224; 2 M. L ‘J. 148; 2 Weir 174; 5 Ind. Dec. 
N. 8.) 507. 
"a Ind Càs. 653: 18. M. L. T 488; 2-L, W, 1135; 
40 M.. 100; 16.Cr. L. J, 797, - 


~ 
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cannot now be applied for. under s. 195, 
but no: prosecution’ can iow bé instituted 
for the offences mentioned in s. 195 unless 
ordered by the Court under s.476. Section 
476-gives the Court power with respect to 
aüy.offence referred to in s. 195. I agree 
with the learned Chief Justice that the ! two 
sections must be read closely together and 
that the offence referred to in s. 195 (c) is 
not merely an offence under certain sec- 
tions, but such an offence when committed 
by a party to the proceeding. 

The Court, therefore, had no power to 
direct the prosecution ei the two applicants 
in this case. 

That. being :so. it, is ‘not necessary to 
- decide any of the other points raised in 
these appeals, I agree that the order 
directing the prosecution of C. T. Guru- 
swamy and V. M. Abdul Rahman should be 
"set aside. 


Z, K. Appeals allowed. 


PATNA HIGH COURT. 
CRIMINAL MISCELLANEOUS CASE No. 52 
or 1924, 
. July 4, 1924. 
Present: —Mr. Justice Foster. 
RABINDRA NATH SINGH AND OTHERS | 
—PETITIONERS 
versus 
EMPEROR-—OrrostTE PaRTY. 
` Criminal Procedure Code (Act V of 1898), s. 526— 
Prosecution evidence—Magistrate, failure of, to record 
oint in favour of accused— Ground for transfer. 
Where the Magistrate while recording evidence does 
not mention the important fact in the accused's favour 
that the prosecution witness who identified the accused 
at first pointed out a different man, the omission 
is gravely reprehensible, would give rise to a very 


t 


. reasonable apprehension in the mind of the accused 


that his trial would not be conducted fairly, and is a 
sufficient ground for transfer of the case from that 
Magistrate’s Court to another. [p. 443, col. 2.], 

Messrs. K. P. Jayswal, M onohar Lal and 


S. M. Gupta, for the Petitioners. 


The Government Advocate, for the 


Crown. 


|J. UDGMENT.—The principal applicant 
Rabindra Nath Singhis a son of a zemendar 
of Bagmundi in the District of Manbhum 
$ho appears to be locally styled as Raja. 
The other petitioners are servants of the 
first petitioner. They- are on their trial 
under charges of offences under ss. 148 and 
329 ofthe. Indian Penal Code, in respect of an 
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alleged riot on the 28rd February 1924. 
The trial has reached the stage at which the 
‘accused are to becalled upon to open their 
defence. "Thé burden of the petition is that 
these applicants have reason to apprehend 
that they will not be given a fair trial in 
the Manbhum District and, therefore, they 
pray for a transfer of the case to Ranchi. 
The petition mostly deals with the position 
of the first applicant and his father in 
their relations with the Deputy Com- 
missioner and the Police. The petition as 
it was originally put before the Court con- 
tained a number of quite unjustifiable 
grounds, some of which have been, however, 
faintly put forward even by learned Counsel 
to-day. The suggestion that the Deputy 
Commissioner’s refusal to grant a gun 
license was evidence of bias has been 
maintained. It appears that early in 1922 


the license held by thezemindar of Bagmundi - 


was forfeited. Licenses are usually refused 
and re-granted by the calendar year. But 
on the 9th of May 1924 the petitioner’s 
father, apparently: remembering the’ case 
in Ram Kishan Das v. Emperor (1) put in 
an application for a license to the Deputy 
Commissioner which was, of course, rejected. 
That ground appears to me to be quite 
unsubstantial. 
Another matter put forward is the refusal 
of copies of depositions. alleged to have 
been made to the Police under s. 162. Until 
I looked atthe actual record I had not 


been made aware of the fact that the 


Magistrate. did actually call for the diary 


after receiving a written statement from. 


the Police that there was no statement 
recorded under s. 162, Cr. P. C. From this 
it appears that the Police Officer committed 
himself to this statement in writing and 
that the Magistrate himself called- for the 
diary and must, therefore, have tested the 
truth of the statement. In these circum- 
stances, if the diary was one of the kind 
described in s. 172 neither the accused nor 
his agent were entitled to call for them 


orto see them uniess and until they were. 


used by the Police or by the Court for the 
purposes described in the section. 

Another point taken was one which I 
would have expected learned Counsel to 
have dropped when he actually came to 
argue in revision. It is actually suggested 
that the appointment of the Public Pro- 
secutor by the Deputy Commissioner in 

(1) 17 Ind. Cas, 567; 35 A.5; 10 A. Ta J. 357; 13 
Or, L, J. 82 ; : 


. f 
1 


^ 
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this prosecution was a sign of bias or 
enmity. The matter does not deserve dis- 
cussion. | 

I come now to the more weighty part 
of the petitieners case. He has shown, 
and there is nothing suggesting any other 
story, that since the end of.1921 he has 
been constantly in trouble both with the 
Police and with the present Deputy Gom- 
missioner Mr. Deb. The date of the alleged 
oecurrence was, as I have stated the 23rd 
February 1924. On the 18th March the 
first petitioner appeared in Court as the 
accused. The very next day the Magistrate 
issued a warning notice upon him threaten- 
ing prosecution “under s. 110, Cr. P. C., 
for continuing habitual extortion.” Now, 
the District Magistrate Mr. Deb had, on 
the 7th January, that is, 24 months before 
this, issued a warning notice in the same 
terms. So one would expect that there 
was an emergency demanding the reitera- 
tion of the notice. Now, looking at the 
Police report on which this order of the 
19th March is written we see that the Sub- 
Inspector states that he made enquiries 
from’ several villagers of Ajodhya and that 
they did not corroborate the petition as to 
extortion but stated that they had paid the 
amount willingly, some even paying Rs. 32 
to the zemindar of Bagmundi. He report- 
ed also that, on account of the service of 
notice, the Raja has reformed himself to 
some» extent, and that he has changed his 
plan ofextorting Rs. 21 from each house, 
and now accepts even Rs. 5. Some of the 
vaiyats of Ajodhya have not yet paid and 
they are not oppressed "I was watching 
the situation. Through fear ofthe petition 
the Raja has not touched the rest of the 
villagers for lagan. He has also taken 
legal advice and this has made him timid. 
The case under ss. 148, 149 and 326 brought. 
by the villagers of Gobindapur has entire- 
ly stopped realisation of lagan by the Raja 
and he is waiting to see the result-of 
the case, IshallSubmit my report on this 
after collecting more evidence." Besides 
this he mentions some confidential enquiries 
and also expressed his opinion that the 
villagers have been swindled and subjected 
to extortion and he expressed his ap- 
prehension that the end of the extortion 
has not yet been seen. But looking at the 
substantial part of the Sub-Inspeetor's 
report we see nothing to justify this sudden. 
reiteration of the notice issued only . 25 
months previously. Now, that reiteration” 
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It may, of course, be quite fortuitous, and 
I have no reason to make any suggestion 
to the contrary. At the same time I must 
point out that the notice appears to have 
been unnecessary and that its issue on 
that particular date’ was perhaps such as 
to rouse suspicion and apprehension in 
the mind of the first petitioner who, no 
doubt, hasin his mind the fact that for 


some years he has been in difficulties with: 


the District Magistrate and the Police. 
The Deputy Commissioner has written an 
explanation which in places indicates some 
strength of feeling. No doubt he had, in 
the circumstances, to express himself em- 
phatically and I am not inclined to weigh 
too nicely every strong expression in his 
note on the case, 
that still remain in my mind as giving 
rise to 'a feeling that the first petitioner 
may reasonably be apprehensive in regard 
‘to the trial in the Manbhum District. 
In his petition para, 6 the applicant 
had stated that in the prosecution initiat- 
ed in October 1921 Mr. Hiralal Banerjee, 
Sub-Divisional Magistrate of Purulia acquit- 
ted the petitioner and the other accused 
in both the cases holding that the case 
is, false and either the Police knew of the 
concocted nature of the cases or indirectly 
connived at the concoction. Now, I have 


before me the certified copies of those two. 


judgments andI see that these words as 
to concoction are the very words .to be 
found in one of the .judgments, and the, 
wholé -paragraph is a fair description of 
the result of the cases. In the paragraph 
the date of the judgment was stated, so 
it was quite easy for the Deputy Com- 
missioner to test the truth of this descrip- 
tion of the judgment. But he does not 
appear to have done this. He fixes on the 
fact that the petitioner had not with his 
petition for transfer in ,this Court filed 
the certified copies of Mr. Hiralal Banerjee's 
‘judgments, and he does go so far as to 
make this comment on’ para. 6: “A copy 
of judgment has purposely been withheld. 
The matter is three years old. So faras I 
remember, some of the cases ended in 
conviction, some in acquittal.” - The unfair- 
ness of the suggestion of the word “pur- 
posely" is obvious and it is also clear that 
the Deputy: Commissioner answered in this 
form without verifying the petitioner's 


statement by ‘referénce’ to” the original 
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came on the day following the date on 
which the first petitioner appeared in Court. 


But there are two points | 
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document. So far from the copy of judg- 
ment having been purposely withheld it 
appears to me that they were, withheld by 
an act of negligence. 

` Another point that is unsatisfactory in 
the explanation of the Deputy Commis- 
sioner is. his remark to be found in 
his answer to para. 17. He commences 
with saying that the paragraph is false, 
It is not clear what he means. I have 
tested the matter myself, and I find that 
Harnu Munda was identifying an accused 
and first pointed out Ramapada Dhone 


and then he pointed out Raghu wheretipon 


& petition was filed to the Deputy Magis- 
trate to put that upon record but the 
Magistrate did not. do so. My own find- 
ing is that'para. 17 is word for word 
substantiated by what I have seen on the 
record. The facts found are stated in the 
petition of the 3lst March to be found 
in the B File. Now, the point is this, that 


‘the Magistrate in his record of evidence 


slurred over the uncertainty and the hesita- 
tion of the witness, matters which are of the 
utmost importance for the defence, and 
recorded that Harnu Munda identified 
Rama Prasad Singh Babu “after some dis- 
cussion,” He does not mention the im- 
portant fact that the witness first pointed 


out Rampada Dhone. The omission of this 


important fact from the original record is 
to my mind gravely reprehensible; such 
conduct would give rise to a very reason- 
able apprehension in the mind of an accus- 
ed that his trial will not be conducted 
fairly. When the petition was put in on 
the part of the accused for a correction 


‘of the record it was clearly the duty of 


the Magistrate to take this second oppor- 
tunity of performing his duty, but up to 
this day the record has not been altered; 
and the Deputy Commissioner appears to 
be inclinéd to shield the Deputy Magis- 
trate, judging by the tone of his reply to 
para. 17 of the application. For these reasons 
I shall allow the transfer. ` 

There- is one other matter that has been 
diseussed in regard to the commitment of 
some accused ina ease | Nobabdi v. Sripati] 
recently before the Deputy Magistrate Mr, 
Surendra Nath Chakraberty. The sugges- 
tion is that the commitment was made 
under the direct influence of the Deputy 
Commissioner and that the Deputy Magis- 
trate performed the act under external 
pressure. As this matter.concerns the 
personal and official honour of Mr. Deb and 
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there are several pàpérs which have not 
been put before Mr. Deb, (and in fact 
the -originak statement of the affair, in 


para. 19-of the application was wrongly 


typed). |I feel that I should not be justif- 


ed in expressing any opinion which would : 


 bé,ex parte or premature. But, for the 
other reasons which I have stated, I consider 
that the applicants have some reasón for 
apprehending that influence outside the 
‘Court may. bear upon the . course of their 
1 and also have a grievance against 
the 
recording the evidence of Harnu Munda. 
Thé case will be transferred to the Court 
of the Deputy Commissioner of Ranchi to 


be dealt with by himself‘ or by any sub- 


. ordinate First Class Magistrate. 
TK, S.D. ` Case remanded. 
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- > CALCUTTA HIGH COURT. 


Ortmina Revision No. 555 or 1924. - 


August 7, 1924. > 


' "Present:—8ir Lancelot Sanderson, Kv, ^ - 


: Chief Justice, and Mr. Justice ' 3° 
5777 +s Ohotzner. . . " 
RAM KHALAWAN AHIR-—PETITIONER 

= TULSI TELINI—O»prosiTE Parry.’ 


an ` VETSUS ` 

` Criminal ‘Procedure Code (Act V of 1898), s.'517— 
Power .of Magistrate to confiscate property—A merid- 
ment of 1923—Dispute regarding recovered property——- 
Procedure. : i i 

Before the amendment of the (Or, P. C. in 1923, a 
. -Magistrate had no authority, under s. 517 ofthe said 
Code, to make an: order for confiscation of stolen 
. property recovered by the Police. [p. 445, col. 1.] f 

Where there are conflicting claims as to the owner- 
ship óf such stolen property and the dispute cannot 
be“definitely adjusted by the Magistrate, the pro- 
' pérty.should be keptin the custody of the Court 
subject to any order that may be passed by a Court 
of competent civil jurisdiction. [p. 445, col. 2.] = 
`’ Rule against an order püssed by the 
“Presidency 
. - : Babu Haramba Chandra Guha, for the 

Petitioner. ud dE MES 
'" Mr. S. C. Choudhri and Babu Phanindra 


4 


‘Nath Dass, for.the Opposite Party. | 
* Babus Jogesh Chunder Bose and Apurba 
Charan ‘Mukherjee, for Beni Madhab 
Karmakar. ` | SEE NE 
|... " JUDGMENT. .- | - 

^ Chotzner, J.—This was a Rule calling 


- upon, the Chief Presidency. Magistrate and 


` 
H hi 
` t 
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RAM KHALAWAN AHIR v. TULSI TELINI, 
Mr. Surendra Nath Chakraberty, and as: 


Trying Magistrate for his method of, 


Magistrate, on the 4th “May 
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Beni Madhab Karmakar. to show cause why 


t 


the order passed by Mr. Khan oh the 4th ‘of 
May 1923 and the order passed by Mr. Ali 


* 


o. 


on the 26th of April 1924 should-not be ` 


revised and such other order ‘passed as to: 
this Court might seem fit and proper. l 
The allegations in the petition may be: 


briefly stated. A theft was committed in’, 
the house of the petitioner. on the 24th of. 


April 1922 when jewellery and cash to the 


value of about Rs. 18,000 were stolen. On 
the 19th of July the shop of Beni Madhab’ 


Karmakar was searched and a quantity’ of 
&old ornaments ' was, discovered. Upon 


certain, statements made by him ; the. 


opposite party Tulsi Telini ‘who was 
the accused in the case and is said to have: 
been at the time an occupant of a room: 
in the ‘ petitioner's 
ona charge under s. 380 of the Indian’ 
Penal Code. She was, however, not tried: 


under that’ section but under s. 54A of 


the Caleutta Police Act: and, by his judg- 


. dent of the 2nd of December 1922, the: 
. learned. Magistrate convicted her and 
sentenced her to three months' rigorous; 


imprisonment. - At that time no order was 
made by the learned Magistrate as to. 
the disposal of the ‘property, recovered’ 
which he directed to be kept in the mal- 
khana. l ' 

On the | 
to this Court for a Rule against her con- 
viction and sentence but her application 
was refused and' she subsequently applied: 
on-the 23rd of February for bail pending: 
her application’ in “England for special’ 
leave to -appeal to His Majesty in Council.: 
That application was also rejected. "Then, 
on the 4th of May, upon the arrival of: the 
record'in the Magistrate's Court, the peti- 
tioner applied under s.517 of the Cr. P. 
C., for & return of the property to him. 
The learned Magistrate -made an order 
upon the petition “ToD. C." by which-I 


-understand him to mean to the’ Deputy 


Commissioner of Police “‘ for disposal.” 
The matter remained pending before the 
Deputy .Commissioner until the 22nd of. 


. November when upon a further application 


by the petitioner the Deputy Commissioner 
sent the application to the Public Pro- 
secgtor for advice; and on the 27th of 
that month the Public Prosecutor advised’ 
that the Deputy ‘Commissioner had: no. 


jurisdiction to dispose of the matter which ': 


was one either.for the Magistrate or for 


this. Court. to decide, | Then, a somewhat ; 


house .was_ arrested - 


6th of February, Tulsi applied : 


- 


te^ T. 0 ido. 


‘mysterious Order ` was passed by. the Deputy 
Commissioner, ." To :Girija Babu.” | We 
are told that Girija Babu is an Inspector 
of the Criminal Investigation -Department 
'who had enquired into the case. Then, on 
the 10th of March, the petitioner moved 
this Court and the learned J udges who 
heard the application told- him to make 
another application ` before the learned 
Magistrate inviting him to exercise his 
powers unders. 517 of the Cr. P. C. There- 
"upon, on the. 18th of March, the petitioner 
moved the Magistrate. The Magistrate; 
‘Mr: Ali; on the 26th of April disposed of the 
petition - in these terms: 
‘already recorded an order regarding the 
disposal of the property. I cannot hold an 
enquiry in the matter. Application re- 
jected.” It appears that the order made 


by Mr. Khan on the 4th of May 1923 was 


to this effect: “The conviction was under 


$. 54 of the Calcutta Police Act and the- 


only: order possible about the property by 


the Court was passed sending.it to Orown. 


malkhana as suspected stolen property. 
The Court. is;not in a position to pass 
definite orders.about the property. . To D. 
C., C. I. D. for favour of disposal. This was 
Tam told a C. I. D. case.” ` 

The learned Vakil who has appeared on 
behalf of the petitioner has urged that 
the learned Magistrate had no jurisdiction 
to make the order consigning the property 
to the: malkhana. without giving him an 
opportunity: of ‘being heard, in support of 


his claim: and, he further complains that. 


the Magistrate , lias passed a further order 
by which . the property ; has. been -con- 
fiscated. ; 

It is urged Set under. s. 


authority to make any order | for confiscation 
because that power has been given to him 
only by the amending Code of 1928. The 
former section read: “ When an inquiry 
or- a trial in any Criminal Court -is con- 
cluded, the’Court may make such order as 
it thinks fit for the disposal of any property 
or document produced before it or in its 
custody or.regarding which any offence 
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“Mr. Khan had. 


definitely adjusted." 


517 of the 
former Cr. P. C.-the Magistrate had no. 
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We are of opinion that the order made by 
the learned Magistrate directing the con- 


, fiscation of the property was without author- 
` ity and cannot be supported. .. 


The question which remains for con- 
sideration is what course should now be 
adopted. Itis urged by the learned Vakil 
for the petitioner that. his client should 
be given: an opportunity: of .examining 
witnesses before the’ learned’ Mag sistrate 
and so establishing his claim. It is argu- 
ed on behalf of Beni Madhab Karmakar 
on whom the Rule was also issued that he 
has a lien on the goods and that that lien 
should: be.recognised by any order that 
may be made by the Magistrate. Evidently 
this Court has no jurisdiction to deal with 
that question. It is also argued by the 
learned Counsel on behalf of ‘Tulsi Telini 
that the property should not be disposed 
of until her title has been decided in 
a civil suit. There is evidently, therefore, 
a conflicting claim to the property and it 
is very doubtful whether the Magistrate 
even if he hears all the evidence will be 
able to give a. final decision as to the 
ownership of the property. The matter is 
one which.can only be adequately dealt with, 
by a Civil Court. The learned Magistrate 
in the cause which he has shown has in 
effect repeated what he said in his original 
order, namely, that “the ownership of the 
property- was-uncertain and eould not be 
If, therefore, any 
further enquiry is held. Dy him, we do not 
think that any satisfactory result will be 
attained. 

.. We think. that the proper: order to make 
is that the order of confiscation should 
be set asidé and that the property should 
remain in the Court. malkhana as at pre- 
sent subject’ to ny order which may 
be.made. by a Court. of competent civil 


jurisdiction, - 


“The Rule is- accordingly made absolute 


-işs these terms. 


. Sanderson; c. J =i agree. 
Z, K. : Rule made absolute, 


appears to have, been committed, Or which) sees 


has been used for the commission of any 
offence.” i 
following words: e introduced after the 
word “disposal,” i.e, "by destruction, con- 
fiscation, or Kr to any person claiming 
to be- entitled to possession. thereof or 
otherwise." ; STEE 
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LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 1266 or 1923. 
.January 8, 1924. 
Present:—Mr. Justice Campbell. 
RAM SARAN DAT-——OoNvicr— 
APPELLANT 
versus ' 

EMPEROR —RESPONDENT, 
^ Penal Code (Act XLV of 1860), s: 124-A—Sedition 
—Keeper of press—Knowledge of contents of pamphlet 
—Preswumption. 
* For the purpose of s. 124-A of the Penal Code, 
knowledge by a printer ofthe nature of the matter 
printed is a question to be determined on the par- 
ticular facts of each case. P 

| Emperor v. Shankar Shrikrishna Dev, 7 Ind. Cas. 
937; 35 B. 55; 12 Bom. L. R. 673; 11 Cr. L. J. 546 and 
Pitre v. Emperor, 16 Ind. Cas. 294; 47 B. 438; 25 Bom 
L. R. 97; (1923) A. I. R. (B.) 255; 25 Or. L. J. 150, 
referred to. —— 

In the case of a small pamphlet the title page of 
which contains seditious matter prominently display- 
ed, and which is printed ina small press, the know- 
ledge of its contents by the keeper of the press may 


be presumed. 

Appeal from an order of the Magis- 
trate, First Class, Lahore, with special 
powers, dated the 5th November 1923. 

' Babu S. K. Mukerji, for the Appellant. 
Kanwar Dalip Singh, Assistant Legal 


Remembrancer, for the Respondent. 


JUDGMENT.—Ram Saran Dat appel- 
lant has been convicted of an offence under 
s. 124-A. of the Indian Penal Code and has 
been sentenced to three months’ simple 
imprisonment. 
Admittedly he was the keeper of a cer- 
tain press styled "The Congress Electric 
Press’ and had made a declaration to that 
effect under s..4 of Act XXV of 1867, 
Admittedly too a certain pamphlet entitled 
‘Kalma Sharif’ was printed at that press at 
“the instance of one Mahbub Bakhsh and 
the pamphlet has been proved to be of such 
a character as would bring into hatred or 
contempt or excite disaffection towards His 
Majestys Government in India. On the 
pamphlet the name of the appellant is 
entered as the printer in accordance with 
the requirements of s. 3 of Act XXV 
of 1867 and the appellant also admitted in 
the Trial Court that he was the printer. 
Whatis pleaded for him in appeal is that 


a7 


he had no knowledge of the contents of 


the pamphlet, that he was deceived by its 
ostensibly religious title. ‘Kalma Sharif’ 
and that when he printed it he had no 
intention to bring the Government into 
hatred or contempt or to excite disaffec- 
tion against it, 


<- UBIROO SARDAR v, ARIEE.— 000 4 


jai. ©. 1024] 


The Magistrate has-presumed that the 
appellant must have had knowledge of the 
contents of the pamphlet and has found 


yaccordingly. I agree with this conclusion. 


The pamphlet isa small one and the title. 
page contains seditious matter prominently 
displayed. Two rulings of the Bombay 
High Court have been discussed before me 
at some length [Emperor v. Shankar Shri 
Krishna Dev (1) and Pitre v. Emperor (2).] 
The net result to be extracted from them 
is that knowledge by a printer of the nature 
of the matter printed is a question to be 
determined on the particular facts of a 
particular ease. "The facts of Pitre y. Em- 
peror (2)on which the leaned Counsel for 
the appellant relies, differ conspicuously 
from those of the present. case. The ap- 
pellant’s press is not shown to be a large 
business with numerous employees and a 
Manager who is not the keeper. 

I find no grounds for interference and 
I dismiss the appeal, 

Z. K, Appeal dismissed. 

(1) 7 Ind. Cas. 937; 35 B. 55; 12 Bom. L. R. 673; 11 
Qr. L. J. 546. 

(2) 76 Ind. Cas. 294; 47 B. 438; 25 Bom. L. R. 97 - 
(1923) A. I. R. (B.) 255; 25 Cr. L, J. 150. 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE CasE No.l ^ ^. 


' or 1924. 


May 9, 1924. 
Present :—Mr. Justice Greaves and. 
Mr. Justice Duval. e 
Sheikh BIROO SARDAR— 
PETITIONER 
versus T" 
Y. C. ARIFF AND OTHERS—ÜPPOSITE 


PARTIES. : i 
Criminal Procedure Code (Act V of 1898), s. 432— 


Reference by Chief Presidency Magistrate—Summoning 
accused under one section—Evidence disclosing offence 
under another section—Charge, whether can be amend- 
ed--Test—Magistrate, competency of. i 

On examining the complainant, the Ohief Presidency 
Magistrate summoned the accused under ss. 120-B, 
193, 182 and 211, Penal Code, and after hearing 
the prosecution evidence framed charges under 
ss. 193-120-B, Penal Code. It was contended on 
behalf of the accused that in the absence of the sanction 
of the Local Government, the Magistrate could not 
take, cognizance of the offence under s. 120-B. 
The Magistrate then proposed to draw upa fresh 
charge under s. 193 read with s. 109, Penal 
Code, and referred the question of law as to whether 
he could do so to the High Court: | 


" 
v 
a ay I E 


[84 1. C. 199. 


Held, (4) that if the facts disclosed show a: prima 
acie case under 8.109, Penal Code, the proceed- 
ings were competent and it made no difference that 
the Ohief Presidency Magistrate summoned the accused 
under a wrong section ; [p. 447, col. 2.] 
(2) that it was competent to the Magistrate to 
amend the charge as he proposed to do. [p. 448, col. 1.] 


The test is not. ider what sections the accused 
were summoned but whether the TE were 
` competent or not. [p. 447, col. 2; p. 44 


Babus Bibhuti Bhusan Shaha ad Sarat 


Chandra Chatterjee, for the Complainant. 
Babus Probodh Chandra Chatterjee and 
Tarakeswar Pal ' Chowdhury, for 
Accused. Š 
Mr. B. L. Mitter, for the Crown. 
JUDGMEN'T.—This is a Reference 
made to us by the Chief Presidency Magis- 
trate under the provisions of s. 432, Cr.P.C. 
In November of last year one Biroo Sar- 
dar, a Cooly Sardar, complained before 
the Chief Presidency Magistrate that 
- through the instrumentality of Y, C. Ariff 
and A. Shustry a revolver ‘and three live 
cartridges were planted in the house in 
which he resides on the 6th September 


1923 and that 1 in consequence he was arrest- 


ed.. 
The o Na suggests that this was 
done because he had refused to: join a' 


Union of Stevedore coolies which the accus- : 


ed had started- and because he had been 
instrumental in getting some Sardars, 
who were members of the Union, bound 
down under the provisions of the Cr. P. O. 
The Chief.Presidency Magistrate examined 
the complainant and sent the complaint to 


- & C, L D. Officer for enquiry and report . 


and hàving seen the report and connected 
papers, .and the papers in & case against 
one Shaikh Darbari against whom acharge 
under s, 193, Indian Penal Code, has been 
framed of fabricating false evidence by 
planting the revolver, came to the conclusion 
that there was evidence which : if believed 
after being given in Court would make out 
a prima facie case of conspiracy to fabri- 
cate false evidence to: plant a revolver on 
the complainant. ` He accordingly summon- 
ed Arif and Shustry under ss. 120-B, 193,182 
ahd 211, Indian Penal Códe. The matter pro- 
ceeded and' witnesses were examined for the: 
prosecution and on the 21st February 1924 
the Chief Presidency Magistrate framed 


charges against the accused under ss. 193/420- : 


B, Indian | Penal Code. It is conceded that by 
virtue ofthe provisions of s. 196-A, Cr. P. ©., 
' ihe Chief Presidency, Magistrate ‘could not 


take cognizance of an offence punishable ` 
C u : ES A i S s 
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unders. 1208, Indian Penal Code, asthe Local 
Government had not by orderin writing con- 
sented to the initiation of the proceedings 
and he was not empowered in, this behalf 
by the Local Government: Assoonas charges 
under s. 120-B, Indian Penal Code, read with 
s. 193, Indian Penal Code were framed against 


` Ariff and Sh ustry and Darbari and against 


‘Darbari under s. 193 a petition was presented 
claiming that as no sanction from Govern- 


. ment had been granted in respect of s. 120- 


B, Ariff and Shustry were entitled to an 
acquittal. The Chief Presidency Magis- 
trate then proposed to draw up a fresh 
charge against them under s. 193 read with 
s. 109, Indian Penal Code, and after hearing 
arguments has referred the question of law" 
as to whether he can do so to this Court 
under the provisions of s. 432, Cr. P. C. 
The Chief Presidency Ma gistrate contends 
that the facts before him disclose a primo 
facie case of. an offence under s. 193/109, 


| Indian Penal Code, and that notwithstand- 


ing the fact that’ he summoned the accused 
under the sections above mentioned he can’ 


now alter the charges which he has fram- 


ed under the sections above mentioned 
to a charge under ss, 193/109, Indian Penal 
Code for which no consent of the Local 
‘Government is necessary. He says that he 
took cognizance not of the offences named 


.in the.summons but of the offences - alleged 


in the complaint whatever they might be 
made out to be after the accused were 
summoned. 


On behalfof the accused it is m 
that the Chief Presidency Magistrate could 
not alter the charges as having taken cogniz- 
ance. of an offence under s. 120.B, Indian 
Penal Code, the whole proceedings are void 
ab initio as no consent of thé Local Govern- 
ment was obtained prior to the initiation 
of the proceedings. 


In our opinion the view of the Chief 
Presidency : Magistrate is correct. If the 
facts disclosed in the evidence show a 


“prima facie case only under s. 120-B, Ton 


Penal Code, then clearly the whole proceed- 
ings were void ab initio having regard to 
the provisions of s. 196-B, Or. P. C., but if 
the facts disclosed show a prima facie case 


“under s. 109, Indian Penal Code, the proceed- 


ings were competent and it makes no differ- 
ence thatthe Chief Presidency Magistrate 
summionéd the accused tinder the wrong 
sections. The whole test to our mind is not 
under what sections the accused were sum« 


M CES 
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ifthe’ ‘facts disclosed a prima 
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moned butwhether the' proceedings "were 
competent or not. The Chief Presidency 
Magistrate considers that upon the facts à 
prima facie case is made out under s. 109 
and has proposed tó frame a charge accord- 
ingly, that a prima facie case under s..109 


is made out we'must.accept for the purpose ' 


of the present Reference and that to our 
minds is an end of the matter as we think 
the proceedings all along were competent 
facie case 
under s. 109, Indian Penal Code. mE 

We accept the Reference and hold that it 


is; competent to the Chief Presidency Magis-' 


ie io amend the charges as he proposes 
0 do. "ING 

"The Chief Presidency Magistrate should 
bear in . mind that such evidence as was led 
with regard’ to a"charge under s. 120-B,. 
must be excluded and must be excluded. 
from his mind in coming to any conclusion 
that he mày come to in the matter. 

. No order is necessary upon the applica- 
tion. , 

0 K, S.D. 


e. 


Reference accepted. 


mem iii ui Piin. 


. SIND JUDICIAL COMMIS- 
“©  SIONÉR'S COURT. 
' +: Sessions Case No. 9 or 1921.  . 
June 2, 1921. ANE 
SPresent:-—Mr. Kennedy, J. C. ^ 
EMPEROR-—PRosEOUTOR 
UU ni VerSus.; : 
Swamt GOVINDANAND—<AccuseEp. 
Penal Code (Act XLV of 1860), ss. 124-A, 158— 
Sedition, trial for--Hvidence of previous sedition, whe- 
ther admissible. ` l < 
` As -a general rule in sedition cases evidence of 


previous sedition is inadmissible. But it is open: 


to the prosecution where the. accused himself tries 


to show that he is a well affected man, because. 


he has. been particularly making loyal ‘speeches, to 
prove that he has been in the habit of making sedi- 
tious speeches. Also the speech, the subject of 
charge, may be of such a character that its mean- 


ing is-not patent. It may contain obscure political, . 


_dimberor V. GOVINDANAND. — 


0 [BTG 1634)! 

months, the intention being to show that, 
the object of the speech. for the: making 
of which the accused is at present charged’: 


' was to excite disaffection and class raee- 


hatred. It, may be necessary to show that; 
the accused had that Antention, but it is 
expedient thatthe Jury. in the trial should , 
be left so far as possible to gather the 
intention if it exists from the speech which 


is the subject of the charge. 5 
“It is obvious that to admit evidence of 
other speeches is to. launch this -Court on a 
very wide field of enquiry- indeed. It, 
might quite easily be extremely prejudicial 
to anaccused who is béing tried for a 
comparatively innocuous speech if the Court - 
is to be prejudiced against him. by the; 
production of more violent or more objec- 
tionable speeches which are not the subject. 
of the charge. The aecused's not being: 
tried. for preaching seditionin general, but: 
he is being tried for making a particular. 
speech. In cases of ordinary crimes the. 
Court confines itself to the evidence show-: 
ing that the accused has committed the 
crime which is the subject of the charge» 

and does nòt, as a general rule, admit - 
evidénce of similar crimes alleged to have: 
been committed by the accused in. order 
to show intention. Similarly as a general. 
rule in sedition cases evidence of previous. 
sedition , is inadmissible. It is no doubt. 
open to the prosecution where the accused. 
himself tries to .show that he is ‘a -well: 
affected man, because he has. beeneparticu-: 
larly making loyal speeches.to prove*that: 
he has been in the habit of making. 
seditious speeches; .Also itis obvious that 
the speech the subject of charge may be: 
of such à character that its meaning is not 
patent. It may contain obscure political, ; 

social or historical references elucidation, — 
of which may be sought from previous: 
speeches of the same accused. In such a: 
case no doubt previous speeches would be: 
admissible. In the present case it appears: 


'to me that there 4s nothing ambiguous or: 


doubtful about this speech and whether.: 


this particular speech contains. sedition Or: 
not does not need-any. further explanation. . 
than: the speech itself; And I do not think ` 
that the speeches which are proposed to be. 
put jn will, in anyway, lighten the; Jury's. 
task.” -Où the contrary.they will addin the, . 
difficulties,of their duty. The accused ; 
has not as yet stated his defence.so he had } 
not yet:pleaded:that he is.a..well: affected: ; 
person nor he is apparently intending to. 


social. or historical references elucidation of which 
_ may be sought from previous speeches of the same: 
accused,,-In sucha case previous speeches would be 
admissible [p. 448, col. 2.] A ts 
` Mr. T. G. Elphinston, Public Prosecutor, 
forthe Crown. 2 P 
. JUDGMENT.—It is proposed by the- 
prosecution; in this case to put in evidence 
several. speeches anc: one: letter. made. by. 
the accused which cover a period of three 


\ 
, 
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prove by evidence of previous speeches 
made by him. that. his’ utterances . have 
ever been .of a. loyal and well affected | 
character. Until he doesso I do not propose 
to allow the production of the speeches. 
which are. highly controversial and possibly 
prejudicial . to the- accused.. 

On the whole, therefore, I aho did exclude 
all this part of the evidence that is pro- 
posed to be put in. The same reasons 
apply to the proposed introduction of the ' 
evidence with. reference to the trial of 
Kazi Abdul Rahman which is on the record 
which lalso exclude. 


Z. K. Evidence ruled out,” 





|." CALCUTTA HIGH COURT. 
. CRIMINAL Reviston No. 88 or 1924." 


April 11, 1924. 3 


^"Present:—dJuüstice Sir Ewert Greaves, Kr. $ 
and Mr. Justice Duval, > 
BACHOO "MIA—AoccUsED—PETITIONER 
^ Versus " 
ANWAR NABI—COMPLAINANT— 
< OrrosrrE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 202, 
137 —- Preliminary enquiry —Accused, whether can be: 
Í heard—Further enquiry, nature .of—Sessions Judge, 
powers of. 

In‘a preliminary enquiry under s. 202, Or. P. C., 
the Magistrate should not hear the argument of the 
accused.. 

Bhim Lal Shak v. Bhisa Singh. (Emperor), 18 Iud. 
Oas. 345; 40 C. 444; 17 C. W. N. 290; 14 Or. L. J. 57, 
relied on. -> 

A. Sessions J udge ordering further enquiry into a 
case is restricted to making an order for enquiry of 
ce ara -nature as that which has already been 

made. ' 

' ' Therefore, a Sessions, Judge iig & further 
enquiry 'in. respect of a complaint which has been 
dealt with by the Magistrate under s. 202, Or. P. C., 
cannot direct the- accused to be summoned. 


` Mr. Gregory and Babu Narendra Nath 
Chowdhury, for the Petitioner. : 

-Mr. Suhrawardy and, Babus Saiindra 
Nath Mukherjee and Sarat Chunder Ror y, for 
the Opposite Party. 


. d UDGMENT. 

" Duval, J.—In this matter.one Anwar 
Nabi made acomplaint before the District 
Magistrate of Howrah against three pexsons | 
under ss. 474 and 204 read with ss. 109. 
and 114 of the Indian Penal Code on the 
17th September last. . It appears he had 
previously brought a civil suit against 
Bachu accused No.1,-in cn of the Bre 
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of ‘certain skins and lus suit had been 
dismissed, His allegation in his complaint 
was.thatthe present accused had kept back 
the genuine books of account in that suit 
and had used in. the defence of the same 
fabricated books. He, therefore, made this 
complaint and applied for a search warrant. 
A search warrant was issued and certain 
books seized; but on the 8rd October the 
Magistrate after examining the complainant 
on oath and hearing the “parties dismissed 
the complaint under s. 203, Cr. P. C. Anwar 
Nabi then moved the Sessions J udge against 
the order of dismissal and on the 24th 
November last the Sessions Judge after 
hearing Counsel set aside the order and 
remanded the case for further enquiry, 
holding that “fr ‘om the record it seems 
clear that there is a good prima facie case 


‘under ss. 204 and 474, Indian Penal Code.” 


The Magistrate on receipt of this order 
of remand did not summon the accused but 
after permitting both parties to examine 
‘certain books and hearing their Counsel 
again dismissed the case under s. 203 on 
14th January, 1924. The Sessions Judge 


..,. was moved again. He. held that the delay 


in issuing process was unjustifiable and on. 
19th January on an ex parte application. 
ordered-further enquiry by some other 
Magistrate after summoning the accused. 
A rule was then obtained from this Court 
on the ground that this order was passed 


‘without, jurisdiction, 


It appears: that on both occasions when 
the Magistrate was purporting to be hold- 
ing an enquiry under s. 202, Or. P. C., the 
accused were before him by Pleader, thou gh. 
they had not been summoned, and their 
arguments were heard—a procedure which 
has. several times been condemned by 
this Court. Cf. the case of Bhim Lal 


Shah v. Bhisa Singh (Emper or) (1). The only 


point, however before us is whether the 
Sessions Judge can when ordering a further 
enquiry in respect of a complaint which 
has been dealt with by the Magistrate 
under s. 202, Cr. P, C, direct that the 
accused be summoned or whether he is res- 
tricted to dnly making an order for a further 
inquiry of the same nature as that which 
has been already made, i. e., in this case a 
further inquiry under s, 202, Cr. P. C. 


In this connection the law was laid down 


by the Chief Justice Sir Comer Petheram 


(1) 18 Ind. „Oas. 345; 40 C. 444; 170. W. NU 290; 14 


Or, L. d. 57. 


4 


450: 


(2 as follows:-— < | “a 

““Tyn eases under ss. 200--203 it would ap- 
pear that ifthe Magistrate does not believe 
the complainant, and’ therewpon, without 
taking any further step, dismisses the com- 
plaint, the Revising Officer may, under s. 437, 
‘(now s. 436) direct that, by: way of further 
inquiry, he shall cause an investigation to 


be made, or, if ohe has been made which - 


he considers insufficient or unsatisfactory, 
or if he considers that the complainant 
has not been sufficiently examined, may 
order that the complainant be recalled and 


his examination be continued. Butit is diffi- 


cult’ to see how a further-inquiry can be 
ordered in any but one of these three cases; 
as it-is, clear thát-the inquiry-is preliminary 
to the issue of process, and the next step to 
take, if the inquiry as far as the collection 
of materials is complete, is the issue of 
process.” This dictum and the decision in 
that case appear to me to be authority for 
holding that the Sessions Judge when he 
" orders a further inquiry can only order 
an inquiry of the same nature: as the Magis- 
trate has already held. In the present 
case the Magistrate has only examined the 
eomplainant and. heard arguments as to 
certain entries in certain books and this 
is not, in my opinion, a proper inquiry 
within the meaning of s. 202, Or. P. C. 
But I do not hold that at this stage the 
Sessions Judge can direct the accused to 
Pe sunimoned: he can only order a full and 
proper inquiry under s. 202 according to 
law. I-would, therefore;set aside the order 
of the Sessions Judge and remand the 
matter to him to consider again whether 
such further inquiry under s. 202 should 
be ordered so that the Magistrate may, 
after the-collection of materials is com- 
plete, come to a finding whether process 
‘should issue. = 


e Greaves, J.—I agree, 

sa Ne H. . 

` (8) 15 C. 608; 13 Ind. Jur. 55; 7 Ind. Dee. (x. e) 989 
(eB C E : 
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JU NANDIYA 0 EMBERGR -=-~ 
: | T) 4 TA : M" 4 *, a 
in the case of Hari Dass Sanyal v. Saritulla — 
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RANGOON HIGH COURT. - 
CRIMINAL REVISION No. 165-B or 1924. 
; May 21, 1924, - 


.. — Present;[—Mr. Justice Brown. - '- 


U NANDIYA alias. U PO GAN‘ AND 
' ANOTHER—ACCUSED—PETITIONERS ` 


. VETSUS 
EMPEROR-—RESPONDENT. 


declaring certain persons are not recognised—Offence.. 

Accused, who were Pongyis residing in a certain 
Kyaung hung a notice-board at the gate of the Kyaung 
compound’ on which was written :— 


“Those who do not belong to the Thanga Thamagyi. 


Society are not recognised, those who are not re- 
cognised by the. Wunthànu are not recognised:" 
Heid, that the notice was a direct instigation to 
the villagers to boycott-the-persons indicated and 
that the accused were, therefore, guilty. of an offence 
under s. 4 of the Burma Anti-Boycott Act. 9 


‘Criminal revision agairist an order of the 
Head-quarters Magistrate, Yamethin, in 
Cr. Reg. No. 237 of 1923. 

JUDGMENT.—The petitioners are or 
were Pongyis residing ina Kyaung in 
Shawbyngon village of the Yamethin Dis- 
trict. Atthe gate of the Kyaung compound 
was hung a notice-board on which was 
written in Burmese, “Those who do not 
belong to the Thanga Thamagyi Society 
are not recognised :'thosé who are not re-- 


cognised by the Wunthanu, are not récog-: 


nised," This has been held to ‘amount to’ 
an offence under the provisions of s.4 of 
the Anti-Boycott Act, and both the peti- 
tioners have been convicted. The dppeals 
to the Sessions. Judge were dismissed, and. 
they now filed an application in revision. 
The point which has been most strongly: 
urged in their behalfis that the hanging’ 
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Burma Anti-Boycott Act (V of 1922), s. FN otice ` 


up of this notice-board did not amount to : 


an offence, as the notice did not contain a 
proposal to boycott any persoh or class.’ 
But a "person who is not recognised by the 
Wunthanu Society" is capable of identifica- 
tion at once. People may be divided into, 
classes in an infinite variety of ways, and I 
can see no reason “whatever why the people 
of the locality should not be divided into 
two classes, those that are and those that are 
not recognised by the Wunthanu Society. 
The evidence on the record suggests that 
most of the people of the locality did belong 
to tee Wunthanu Society. The Explanation 
to s.4 does notin any sense claim to be 
exhaustive. The purpose of the explana- 
tion was to extend rather than to narrow 
the scope of the section. The phrase “class 


of persons" is very wide, and does, in my 


N 


N 
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"opinion, cover the déseription given in the 
notice of the persons who are -nob to be 
recognised. . A notice posted on the gate 
ofa Kyaung saying that certain persons are 
not recognised was, in the state of feeling 
existing in thevillage, a direct instigation 
` to the villagers to-boycott. 
that there is no force in this objection to 
the conviction. There is evidence for the 
prosecution that this notice remained post- 
ed up fora year. It was admittedly up for 
some months and it is in evidence that 
after it had been posted the applicants re- 
.fused to. associate with two Pongyis who 
“were not members of the Thanga Thomagyi 
Society, and that two laymen Ye Gyan 
‘and Nga Bu were boycotted. It has been 
argued that the evidence in this case as to 
the actual boycotting is thé same as the 
evidence which resulted in the conviction 
of the applicant U Nandiyafor boycotting 
in another case. I do not understand, how- 
_ ever, that the contention is that the double 
conviction was illegal, and I cannot, there- 
fore, understand the force of this argu- 
ment. Ido not, therefore, see sufficient 
reason -for interfering with the convictions. 
‘It is further suggested that the sentences 
‘were excessive. That the Legislature re- 
garded an offence under s. 4 of the Act as 
more serious than an offence under s. 3 is 


clear. The maximun punishment for an 


offence under s. 4 is two years and I am not 
prepared to hold that the sentence of three 
months' imprisonment was unduly severe, 
-at any rate in the case of U. Nandiya. It 
‘appears however that U Thumana, though 
the principal Pongyi in the Kyaung, was 
not the principal joffender. U Nandiya 
admits that he put up the notice on his 
own .résponsibility. U Thumana admits 
that after he came to know of the existence 
of the notice-board it remained up for some 
months, and. he must, therefore, be held to 
have -approved of it. But I think that in 
the circumstances it is not necessary to 
send.him hack to Jail now. He spent three 
daysin Jail before being let out on bail by 
the Sessions Judge. He was sent back to 
Jail by the Sessions Judge on the 25th 
February and orders for his release on b&il 
were not passed until the 10th April He 
must, therefore, have already served nearly 
seven .weeks' rigorous imprisonment and 
he has further been ordered to execute 
a bond for. his good behaviour for one year 
In view of the subordinate part he pro- 


.bably tooloin the, affair-[ do not think t ig 


s 
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necessary to ordét him to serve the un- 
‘expired part of his sentence. I reduce the 
term of imprisonment to that already 
undergone. With this excepfion, I dismiss 
the application so far as both applicants are 


concerned. U Nandiya should be re-arrest- 


ed and. committed to Jail ‘to serve the un- 
pexired portion of his sentence. 
Z. Re Application dismissed) 
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JUDGMENT. 

_ Chotzner, J.—The appellant in Appeal 
No. 185 is Harendra Nath Saha alias 
. Bechu. 

The. appellants i in Appeal No. 186 are 
Dhirendra Nath Biswas, Bhola Nath Rai, 
. and Lal Gopal Rai alias Khoka. 

They have been convicted under s. 395, 
Indian Penal Code, and sentenced to nine 
years’ rigorous imprisonment by the learn- 
ed Additional Sessions Judge of the 24- 
Parganahs in agreement with the unani- 
mous verdict of the J ury. 

The appellants had already been convicted 
onthe same charges but on appealto this 
Court the sentences were set. aside and a 

re-trial was directed, 

The dacoity was committed in the early 
hours of the morning of the 8th June, 1922, 
in the house of Nandalal Nandi at Bellia- 
ghata in the suburbs of Calcutta and money 
and. jewellery of considerable value was 
stolen; Nandalal and his wife Manoda were 
the only people in the house that nigbt. 
Afterthedaeoits had left, the neighbours were 
called and one of them reported the crime 
to the Police. On the morning of the 11th, 
upon information received, the Police tr aced 
one Brojendra Nath Dey, who is the 
approver in the case, and found one of 
the stolen articles concealed under his 
bedding. He was arrested and on the 12th 
: made a statement in pursuance of which 
he took the Police to the shop of a gold- 
"smith named Bibhuti at Jorasanko to whom 
‘the stolen jewellery was said to have been 
taken after the dacoity. Bibhuti admitted 
. this was so and said he had sold it to Kanai 
Marwari. Kanai stated that he had melted 
“down most: of the ornaments and took the 
' Police to the house of another Marwari 
‘named Champalal where two bars of gold, 
‘a gold chain, two rings, and a pair of silver 
anklets were found, which were identified 
"as, part of the stolen property. The same 
‘night Harendra and Bholanath were arrest- 
ed on Brojendra's inforniation. 
` The other two appellants were arrested 
subsequently, Bibhuti and Kanai were 

also arrested but released on bail after a 
"week's detention. Test identifications were 
held on the 7th and 10th July and 9th 
August 1922 by Babu Jyoti Prosad Das, 
Sub-Deputy Magistrate of Sealdah, exercis- 
ing second Class powers. On 7th J uly, Lal 
Gopal alias Khoka was identified . by 
Nandalal as one of the dacoits, and by 
Bibhuti as due of the persons who brought 
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the stolen property to his shop. Bibhuti 
and Kanai also identified Bhola as having . 
come to the shop. On 10th July, Harendra 
was identified by Nandalal as one of the 
dacoits and by Bibhuti and Kanai as having 
come to the shop. Brojendra was identified 
by Bibhuti as having come to his shop 
alter Harendra had gone. Nimai, the convict 
witness, was also identified by Kanai. On 
9th August Harendra and Manoda both | 
identified Dhirendra as one of the dacoits. 

The learned Vakil. who has appeared on 
behalf of the.appellants has assailed the 
learned Judge's charge òn thejground, 
firstly, of the admission of inadmissible evi- 
dence and, secondly, of misdirection on the 
part of the learned J udge. 

In support of the first ground, he has 
urged that the statements made by the 
witnesses to the Sub-Deputy Magistrate at 
the test identification were inadmissible at 
the trial because the Magistrate was not an 
“authority legally competent to investigate 
the fact’ within the meaning of s. 157 of 
the Evidence Act. This point was con- 


sidered by the learned Judges who heard 


the former appeal and decided against the 
They accepted the arguments 
advanced by the learned Counsel for the 
Crown “that the case was beforea First Class 
Magistrate and that under the provisions 
Of ss. 157 and 159 of the Cr, P. C. he could 
depute Mr. Das who held the test identifi- 
cation to hold an investigation or a pre- 
liminary inquiry......... and Mr. Das could 
also under the provisions of s. 164, subs 
S [Ds record’ a statement of a witness 
made before him in the course of the Police 
investigation......... and it is urged, there- 
fore, that this is admissible as a statement 
made in the course of an investigation." 

We agree with that decision, and even 
if we did not, we would consider it binding 
on us in this appeal. 

The second ground taken is that Bibhuti 


and Kanai were aecomplices who had been 


arrested on 12th June and kept in custody 
for eight days and were then discharged 
without being placed before a Magistrate. 
It is contended that the Judge omitted to 
place those facts before the Jury orto caution 
them that those were circumstances which 
cast grave suspicion upon. their testimony. 
Upon a perusal of the charge we find 
that "ihe learned Judge said (p.~: 32): “The 
defence challenge the evidence of Bibhuti 
and Kanai on the ground that they are ac- 
complices. It will be for you to decide thig 


~ 
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point, Ifthey are accomplices, their. evi- 
dence cannot corroborate the evidence of 


Brojendra, for it is tainted evidence. If. 


they are found to be independent, then 
their evidence will corroborate the evidence 
of Brojendra." 


some length, and at the end: of page 32. 


goes on to say “it will be for you to say. 
whether the conduct of Bibhuti and Kanai, 


is open to.the suspicion that they knew 
_ the vendors were dacoits or that the pro- 
perties were obtained by dacoity or theft 


for, if so, they were accomplices orin the. 


nature of accomplices.” 

At the end of page 35 he repeats this 
warning and leaves it to the Jury to decide 
the question. 7 

On the question whether the learned 
Judge had put the fact of Bibhuti and 
Kanai’s arrest -and detention to the Jury, 
we find at page 33 he said: 
out by, the defence that Bibhuti ‘did not 
give up all the ornaments on that day and 
that after his release he made over certain 
ornaments to the Police. 

At page 45 he said “the defence is that 
Brojendra. has implicated Harendra. on 
account of a quarrel over his mistress 
Panna and that the identification of Bibhuti 
and Kanaiis of no value since they were 
together in hajat with Harendra for several 
days.” At page'Slhe said “how Bibhuti 
.and: Kanai had been released on bail. 
They were not there on the 30th June.” The 
learned Judge might no doubt have elabo- 
rated the point but we think having regard 
to the ample directions he gave the Jury as 
to the value of the evidence of these men 

if they were found to be accomplices and 


to the fact that ‘he called the attention of: 


the Jury in three passages to their detention 


by the Police; that no further amplification . 


Was necessary. 
-~ The learned Vakil next refers:to a remark 
made by the learned Judge at page 48 of 
the charge wherein referring to the evi- 
dence of Bibhuti and Kanai he says "you 
will remember that as you start from the 
presumption that the accused are innocent, 
you should. also start from the presumption. 
that the witnesses are telling the truth until 
they are shown to be giving false evidence. 
Itis argued that the learned Judge has 
mis-directed the Jury in not telling them 
that the ordinary presumption attaching to 
the veracity of a witness will not apply to 
these two men if they are accomplices.’ As 
we have .already said, the learned Judge 


A 
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gave them ample warning on this point: 
elsewhere in his charge, and though he 
might perhaps have appropriately empha- 
sised it.here, he concludes his remarks by 
saying. "It isfor you to say whether Bibhuti 
and Kanai are telling an untruth on this. 
point," ` 

The final argument on the matter of mis- 
direction is that cértain statements made ` 


- by Bibhuti and Kanai to the Investigating 


Sub-Inspeetor Pulin Kumar Chatterji re- 
garding the identification ofthe appellant 
Harendra are inadmissible in evidence 
under s. 162 of the Cr. P. C, and should, 
therefore, not have been admitted by the 
learned Judge nor refered to in his charge. 

The first statement appears at page 364 
of the Sub-Inspector'’s evidence: “Bibhuti 
identified him" (à e., Harendra) “as having 
come to his shop.” l 

The second statement is at page 367: 
“Haren was shown to Kanai. He identifed 
Haren.” The learned Judge has referred: 
to their statements at pages 46 and 48 of his 
charge. At page 46 he says “Pulin said as ' 


‘a matter of fact that Brojendra remained 


downstairs, that Bibhuti was taken upstairs 
and he identified Harendra.” 

At page 48 he says: ‘The evidence of’ 
Pulin was commented upon in this connec- 
tion because he deposed that when he took 


Haren to Belliaghatta Thana on the 13th 


morning, Kanai who was in the lock-up said 
that he was one of the men who came. 
Kanai himself does not say this.” 

We are clear that the statements made 
by Bibhuti and Kanai to the Sub-Inspector 


_ were inadmissible under s. 162 of the Pro- 


cedure Code and that the learned Judge 
should have stopped the witness, when he 
began to depose to them. Once, however, 
the evidence was in and became the subject- 
of criticism. by the defence it is difficult to 
see how the learned Judge could allow it to 
pass without comment especially when 
Kanais statement in Court was at variance 
with the Sub-Inspector's evidence. 

What we, sitting as a Court of Appeal, 
have to'consider is whether the reception 


-of this inadmissible evidence influenced the 


minds of the Jury so seriously as to lead 
them to a conclusion which might have been 
different but for its reception. 

Section 423 (2) of the Cr. P. C. is in 
these terms: “Nothing herein contained shall 
authorise the Court to alter or reverse the 
verdict ofa Jury, unless it is of opinion 
that such verdict is erroneous owing to a. 
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misdirection -by the-Judge,” and 's. 537 
says: "No finding, sentence or order passed 
bya Court of competent: jurisdiction shall 
be. reversed. or altered under Ch. XXVII 
on an appeal or revision on account .'..; 
.: . (d) of any misdirection in any charge 
toa Jury unless such error, omission, irregu- 


" larity or misdirection has in fact occasioned 


a.failuré of justice." 

- Tothis sectionis appended an Explanation 
in these words: "In determining whether 
any error, omission or irregularity in any 
proceeding under this Code has occasioned 
a failure of justice, the Court shall have 


` regard to the facts whether ‘the objection 


could and should have been raised at an 
earlier stage in the proceedings.” 

"The explanation „evidently does not 
apply to a misdirection on the part of the 
Judge. a | 
- Again s. 167 of the Evidence. Act says:— 


“The improper admission : . v . of evidence . 


shall not be ground of itself for -a new trial 
or reversal of any decision in any ‘case, if it 
shall appear to the Court before which such 
objection is raised that, independently of 
the evidence objected to and admitted, there 
was sufficient evidence to justify the deci- 
si on.” $ i. , $ i * . 

. There are, therefore, two points. for. our 
consideration, firstly, whether the reception 
of the inadmissible evidence has in fact oc- 
casioned a failure of-justice, and secondly, 
whether if it is excluded, there was suffici- 
ent evidence to: justify the verdict of thé 
Jury. | | "o 

. Now the charge must be. read as a whole, 
and we are of opinion looking to its tenor 
and general effect that the learned Judge 
pointedly left all questions of fact to the 
Jury and that his reference to inadmissible 
evidence did not influence. their minds 
in such away as in fact to cause a failure of 
justice. Ae 


". The question still remains .whether apart 


from this inadmissible evidence, there was 
(to use the language: of s: 167 of the Evi: 
dence Act) “sufficient evidence to justify 
the decision” as ‘against Harendra, : 
TheJury had before them the evidence of 


-the approver Brojendra and the convict 


Nemai. Their statements were corroborat- 
ed by theevidence of Nandalal who swore 


that Harendra was-one of the men who- 
examined the room with a candle in his’ 
hand. Even then if the statements made. 


in -Court by Bibhuti and Kanai 'that 


he.was.one of the men who disposed of! 


* 
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the stolen property be put ‘on’ óne.side,: 
there was sufficient corroboratiorr, if believ- 
ed, of the statements of the approver and 


of Nimai. The Judge cautioned the Jury: . 


both-as to the.quality of the corroboration . 
required and as to it8 application to each 
individual ‘accused, and we have no doubt: 
that the: Jury gave his advice their fullest 
consideration before coming to their decision. 


. ~The conclusion, therefore; at which we- 


arrive is that the reception of ‘the inad- 
missible evidence did notin fact occasion 
a failure. of justice and that when it is 


excluded, there was sufficient evidence be- 


fore the Jury tẹ justify their verdict. 
The appeals accordingly fail and must 

be dismissed, 

d.—1 agree. 
Appeals dismissed, 


es 
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OUDH JUDICIAL COMMIS- 
. SIONER'S COURT. 
Jury Cask No. 2 of 1924. 
| . May 30, 1924. 
Present:—Mr. Pullan, A. J. ©. 
EMPEROR-—COMPLAINANT 
k ` versus l 
ALI RAZA AND ANOTHER-—ÅCCUSED, 


. ` Penal Code (Act XLV of 1860), s. 88—Plea of 


immature understanding, when can be raised—-Ques- 
tion of fact—Jury, duty of—Judge, whether can eg- | 
clude consideration —Misdirection. ; 
An accused person cannot be debarred from the 
defence allowed him by s. 83 of the Penal Code, 


‘because of his ignorance of Court’ procedure. [p. 456, 


col. 1.] 
The question. whether ‘the .accused was or was not 
capable of understanding the nature of his act can 


only be decided by the Jury, and the Judge ‘cannot. . 


exclude this consideration from the Jury. If he does 
so his summing up amounts to a misdirection, 


[p. 456, col. 2] > > . 
Once a plea that the accused was of immature 


understanding is placed before the Jury, it is for 
them to decide whether the accused had guilty 
knowledge.[p. 454, col. 2.] | 
Case referred, under, s. 307, Cr. P. O., 
by the Officiating Sessions Judge; Luck- 
now, with his letter No. 78, dated the 8th. 
April 1924. E a | l 
. The Government Pleader, for the Crown. 
ORDER.—This is a report by the. Sès- 
gions Judge of Lucknow referring to this 
Court for orders the verdict returned by the 


.Jüry in-the -case of ^ King-Emperor v: Ali 


A 


.[84 1, ©, 1924) 


APER the Sessions Judge considers to 
é ‘deliberately perverse. “The two accused 
were charged with an offence under s, 386, 
indian Penal Code, and the ‘abetment of 
the same respectively. Ali Raza is a young 
man, and. Nur Muhammad isa boy of 12. 
The Jury has found that Ali Raza kid- 
napped Afusammat Idan, a girl of 12, from 


‘the house of her step-father and. that hé - 


was abetted in so doing by Nur Müham- 
mad. The Jury, however, found that the’ 
offence committed by Ali Raza was one 
punishable under s. 363, Indian Penal Code, 
and not s. 366, Indian Penal Code and they 
also found that’ Nur Muhammad was ‘at 
the timé of committing the offence less 
than 12.years of age and was unable to 
. understand the nature of the act, and ‘that. 
he was, therefore, not guilty of any offence. 
he Sessions Judge disagrees with the Jury 
‘Qn both points and considers that their 
verdict is perverse. In ‘the case of Ali 
I the learned Judge summed up às fol: 
OW8:—- . | AE i 
. "The Jurors should note that it is not 
. -necessary for an offence under s. 366, 
Indian. Penal Code, that it should clearly 
be proved that the’ girl was actually sub- 
‘jected to illicit intercourse. It would be 
enough if from the evidence of Musammat 
Idan and ithe circumstances of the case 
the Jurors should be satisfied that the 
‘intention of the offenders was, that the 
` girl should be forced to illicit intercourse 
after her being kidnapped.: If the Jurors 
should be of opinion that there are grounds 
for holding such view they should bold 
the offence to ‘be one under 5.366, Indian 
Penal Code, But in case the Juror 
should consider, that “Musammat Idan was 
“actually, Kidnapped, . but they should not 
be of opinion that. the Kidnapping ‘was 
effected with the object of forcing the girl 
to: illicit intercourse, then the offence. will 
„fall under s. 363, Indian Penal Code.” In 
«these words the learned, Judge. indicated 
‘to the Jury that there was material for a 
; conviction under g. 366, Indian Penal Code, 
but he certainly ‘left -it to the Jury them- 
- gelyes to determine under which section the 
‘conviction should be recorded. | No doubt 
-ib cases of this kind, there is always a 
"probability that the girl ‘who. has: been 
` strong kidnapped will bé submitted: $6 illicit 
intercourse. .-But 
sinevitable, ind a contrary conclusion on the 
.part.of the Jury need not be, and in this 
c (886.35 mot, necessarily ]perverse, - Moreover, 


i 
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there is only a technical difference between 
the tivo’ sections and s. 363 provides the 
possibility, of sentence of seven years’ ri- 
gorous ‘imprisonment. I am of opinion 
that the -Sessions Judge should, in view of 
his own summing up, have accepted the 
verdict of the Jury as to Ali Raza and pass- 
‘ed.'a sentence according to law. 
. As to Nur Muhammad, the learned Ses- 
sioris Judge had .instrueted the Jury at 
great length and I shall quote in full the 
passage in whith he dealt with the ques- 
tion of age. It runs as follows:— >. 
' "The learned Vakil appearing for 
Muhammad has also: contended that Nur 
Muhaminad. is a boy of small age and 
immature understànding and he has asked 
the Jurors to bear thesefacts inmindin judg- 
ing “Nur Muhammad's guilt. With regard 
to this I have to wan the Jurors that it 
is not open to Nur Muhammad's Pleader 
‘to-make any such contention in the presen 
case, because Nur Muhammad never plead- 
ed that by reason of his tender age, or 
‘immature understanding he was incapable 
of uuderstanding the nature zand effect of 
his act in the present case. If the plea 
should have been taken before the Com- 
‘mitting Magistrate, or at a preliminary 
stage of the trial before me, 1t would have 
‘been possible for the prosecution to put 
‘in medical and other evidence about the 
‘exact age of Nur Muhammad and his power 
‘of reasoning. The Jurors’ should also note 
“that Nur Muhammad gives his age as 12 
“years to-day; which means that he admits 
that he has completed his 12 years of age, 
“and the incident in respect of which he 
has been charged took place only a few 
‘months ago. Even in his statement before 


Nur 


^" 
t 


"this Court, Nur Muhammad did not allege 


that at the date of the alleged offence he 
was less than 12 years of age. The law, 
no doubt, is: that a person between 7 and 
"12 years of age is not to be held respon- 
sible for the legal consequences of his act 
if it should be proved that he is not pos- 


‘sessed of a sufficiently mature understand- 


ing and was incapable of understanding 


-thenature of the act done by him. When an 


accused wants to take shelter under such a 
plea, he should allege it in clear words, 
and be also prepared to produce.some evi- 
denee on that point. In the present case 
the accused has neither alleged nor adduced 
any evidence to, prove that he is less than 
19 years of age and is a man of immature 
"understanding. On the other hand, from 


E 
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the manner of his own -statement before 
the. Court, ànd his general development 
coupled with the admission of his present 


age, the Jurors should also see whether it 
would or would not have been quite proper 


. to overrule his” plea even if the plea should . 


hàve been actually raised in the case. I 
would, therefore, direct the Jurors to give 
no consideration to the argument of Nur 
JMuhammad's learned Pleader about his 
tender age or immature understanding, and 
leave that argument out of account altoge- 
ther." The view taken by the learned Judge 
appears to be, that Nur Muhammad was 
debarred from pleading either that he was 
jess than 12 or that he was incapable of 
understanding the nature of his action at 
the time the offence was committed, be- 
cause he did not himself put forward this 
plea sometime- prior to the trial of the 
. case by the Jury. He has also expressed 
his own view, that the accused was capable 
of” understanding the nature of his action 
and he thas explicitly directed the Jury to 
leave this question out of account altoge- 
ther. It is apparent that the learned Judge 
had in minds, 105 of the Evidenee Act 
-which enacts that “when a person is ac- 
cused of any offénce, the burdén of proving 
the existence of circumstances bringing 
the case within any of the general excep- 
tions inthe Indian Penal Code is upon him, 
and the Court shall presume the absence 
of such circumstances,” The first Illustra- 
tion to that section is: “A accused of mur- 
der alleges that by reason of unsoundness of 
‘mind he did not know the nature of the act. 
The burden:of proof is ou A." No illustration 
is taken from the case of a child; and there 
is this difference between a child and a lu- 
natic that thelatter is not able to be tried 
unless he has regained sanity, whereas tlie 
child may be tried while he is still a 
‘child. Ifa child commits an offénce when 
he is unable ‘to understand the nature ‘of 
the offence, it can hardly be supposed that 
‘plead his own lack of understanding when 
placed upon histrial Even if the accused 
is now 12 yearsofage he is still a minor 
unable to understand the technicalities of 
law. He cannot be debarred from the 
defence allowed to him by s. 83 of the Indian 
Penal Code merely because of his ignorance 
< of the Court procedure, Itris apparent that 
the plea was raised at the trial before the 
Jüry and it was certainly not raised too 


late to receive ^ tlie Jury's consideration. 
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Had the learned Judge wished to do so, he 
could even then have postponed'the trial in 
order to secure medical evidence as to age, 
but as a matter of fact he, practically con- 
ceded the point that the boy was under 12 
years of age when the offence’ was com- 
mitted. Ido not consider that it was possi- 
ble for the Judge to obtain othér evidence 
as to the boy’s power of reasoning. This 
was a question which could only be decid- 
ed by the Jury, and when the Judge 
attempted to exclude this consideration from 
the Jury he was in error, and his summing 
up ‘on this point amounts to a misdirection. 
The Indian Law as to.trial by Jury is founded 
entirely on the English Law on the sub- 
ject; and in England it is recognised that 


"where a child is indicted for felony it would 


be left to the Jury to say whether at the 
time- of the offence the prisoner had a 
guilty knowledge that he was doing wrong. 
In the present case once thé plea that the 
accused was of immature understanding 
was placed before the Jury, it was for 
them to decide whether’ the accused had 
guilty knowledge,and the Jury was fully 
justified in giving a verdict on this point 
favourable to the accused. Possibly the 
learned Judge has been led away by cer- 
tain cases mentioned in the Commentary 
on the Indian Penal Code by Messrs. Ratan 
‘Lal and Dhiraj Lal Thakore under s. 83., 
If however he had considered the nature . 
‘of the offence charged, he would have 
‘realized that it was extremely difficult for 
a child of 12 to ‘understand that any 
crime was being committed. The other 
accused Ali Raza was apparently a friend 
of the family and Nur.Muhammad him- 
self was a servant. It is highly doubtful 
whether he realised that when he assisted 
the girl to go away with Ali Raza to ` 
Delhi, he was assisting in the commission 
of a serious criminal offence. So far am I 
from considering that the view of the Jury 
on this point is perverse that I am of 
opinion that their verdict is correct. Even 
had it not been correct, little ebject-would 
have been gained by arefusal to accept it 
on the part of the learned Sessions Judge, 
for surely. no Court ina case of this kind 
‘would have passed any.sentence on the boy 
in view. of the provisions ofs. 562 of the 
Op 5 i 

I, therefore, accept the verdict of the Jury 
in the case of both accused. The offence 
committed by Ali Raza is that of kidnapp-. 


‘ing a minor girl who is already married to 
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&nother man. It does not appear from the 
evidencethat'the girl was unwilling to go 
with the accused or that she was ill-treated 


by him. I sentence Ali Raza under s, 363,. 
Indian, Penal Code to rigorous imprisonmént 
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for two years. - I declare Nur Muhammad to : 


be acquitted,’ 
' K. 8, D, 


/ 


Sentence reduced, 
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and Mr. Justice Mukerji. 
Mahomed ABDUS SAMAD AND OTHERS— 
AcCUSED— PETITIONERS M 
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EMPEROR-—OPPOSITE PARTY. 
-- Criminal Procedure Code (Act V of`1898), s. 428 


(2)—Appellate Court ,remanding case, whether can 
call for report—Proper procedure. | 


‘ofs, 342, Cr P. C, h 
..nesses for the defence. 


`: vations on this additional evidence. 
learned Judge then disposed of the appeal 


The Sessions Judge in disposing of an appeal . 


against an order of conviction under s. 147, Penal 
Code, sent the case back to the Trying Magistrate 
with a direction that he should examine all the 
accused persons afresh under s. 342 of the Cr. P. C. and 
after the examination of the defence witnesses if any, 
re-submit the record to him (the Sessions Judge) for 
decision of the appealon the merits. This havin 

. been done the Sessions Judge dismissed the appea 
affirming’ the order. of the. Magistrate. The accused, 
thereupon, applied to the High Court in revision: 

Held, (1) that the procedure followed by the Sessions 
‘Judge was‘erroneous; >` > , 

(2) that he should have set aside the conviction 
and sentence and remanded the case to the Trial 
Magistrate for him to deal with the ense on the 
merits after compliance with the provisions of .s. 342 
of the Cr. P. C. 


Criminal revision against an order of. 
the Sessions Judge, Birbhum, dated the 


19th May 1924, affirming that of' the Sub- 
Divisional Magistrate, Suri, dated the 
lOth January 1924. - | 
Messrs. K. N. Chaudhuri and A. S. M. 
Akram, for the Petitioners. 
Babu Probodh Chunder Chatterji, for the 


Crown. 

mE JUDGMENT. 
Walmsley, J.—This Rule was issued 

under rather peculiar circumstances. The 


X 
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not been due compliance with the provi- 
sions ofs. 342, Cr. P. ©. The order which 
he passed then was in these terms: “The 
learned lower Court will, therefore, now 
examine all the accused, persons afresh 
under s. 342, Or. P. C., and call upon them 


‘to adduce' any defence evidence. if they 
“ choose to give any and after the examina- 
‘tion and 


cross-examination, of the de- 
fence witnesses, if any, he will re-submit 
the record to this Court with any observa- 


. tions that he may choose to make on the 
‘additional evidence, if any, adduced before 
"him within a month from the receipt of 


the record by him. The appeal will then 


be heard by me on its merits," Upon this 


the ease went back to the Trying Magistrate 
and, after complying with the provisions 
e examined 37 wit- 
Then he submitted 
the record to the Judge witha few = 

1e 


affirming the sentences passed by the learned 


Magistrate. 


The obj ection taken before us is to the 
effect that. the order of remand made by 


‘the learned Judge was erroneous because 


petitioners, were convicted under s. 147. 


and other -sections of the Indian Penal 


Code by the Sub-Divisional Magistrate of . 


Suri, They then appealed to the Sessions 
‘Court and the learned Sessions Judge in 
disposing of the'appeal upheld the coc. 
‘tention of the petitioners. that" there haa 


it was couched in.such a form that it de- 
prived the petitioners of the opportunity 
of showing to the Magistrate that they 


‘ought to be acquitted. The learned Judge 


appears to have followed the provisions of 
the C. P. C. rather than of the Cr. P. 


O. He should have set aside the convic- 
‘tions and sentences and remanded the case 


to the First Court, for that Court, after 
compliance with the provisions of s. 342, 


` Or. P. C, and after giving the petitioners 
an opportunity of calling evidence, to deal 


with the case on its merits as if it were 
before that Court for the first time, The 
learned Judge’s procedure was clearly 
erroneous and the only question we have 
to decide is what course we ought to take. 
On behalf of the petitioners, it is urged 
that the case must be remanded to the 
Trial Court in the form in which it should 


. have beén remanded on the first occasion. 


The learned Counsel for the petitioners 
further asks that the case should go not to 


Mr. Fell but to some other Magistrate be- 


cause Mr. :Fell in his observations has 
expressed his opinion on the petitioners' 
ease, Mr. Chaudhuri undertakes on behalf 
of thé petitioners to waive the right of a 


de novo trial, should thé ‘case be.sent to 


some other Magistrate, On the other hand 
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itis urged that TER is:no reason why the 


case, should tot be tried by Mr. Fell be-. 


cause, his: observations: are very formal and 
do not show that be has formed any final 
opinion. on the matter. It appears to me 
‘that, we have. no option up to a certain 
point, that i$ to say, we must send the 
case, back to ihe Magistrate in the proper 


way, namely, for-compliance with the pro: 


visions of s. 342. Cr, P. C., and for the pur- 


pose of giving: the accused - an opportunity. 


of adducing additional 'evidence; and as 


. We must go SO far, 1t Seems to me that.. 


there is no reason why: in view of Mr. 


Chaudhuri’ s undertaking, we should not go 


one step further and direct that the case 
Fell to somé Magistrate other than Mr, 

a 

“The result is that, in my opinion, the 
Rule should be made absolute to the extent 
already mentioned. The order of the Ses- 
sions Judge. and the order of the Trying 
Magistrate are’ reversed,. the convictions 
and sentences recorded by the Judge and 
the Magistrate are set aside and’ the case 
is remitted to some competent Magistrate 
dt the Head-quarters station to’ be named 
by the District Magistrate other than Mr. 
Fell for the Magistrate tó- comply with the 
provisions of s. 342, Cr. P. OC. and: to 
allow the accused: a reasonable opportunity 
of adducing ‘before ‘him such additional 
évidence as they may: wish to adduce, -The 
learned Magistrate will then deal. withthe 
case in accordance with law, | 


The petitioners, I understand, are on bail. 


They will remain on bail pending further 
orders of the Magistrate who will try "e 
case. 

Mukerji, Jl agree, 
_ «KS. D. i Rule made absolute, 
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The evidence of the Magistrate that he observed 
all the provisions of s 164 of the Cr. P. C. at the” 
.time of recording the confession of*the accused is: 
‘sufficient to prove that the law was com lied with, - 
and the confession so, recorded is admissi piei in evi- - 
dence. [p. 460, col. 2.] 

Maksud Ali-v. Emperor, 60 Ind. Cas. 56; 2 P.L. 
E TS. 4: UL PL. R, (Pat) 185, 22 Cr. L. J J. 200, fu 
owe 


Criminal reference by the Sessions J udge, 
Manbhum, Sambalpur, by his Letter No. 
634-R., dated the 7th April 1924, and from 
his Decision, dated the 4th April 1994, 

. Mr. B, K. Prasad, for the Appellant. 

The Government Advocate, for 
Crown, m 


' J UDGMEN T. 

Adami, J.—The Sessions Judge of 
Manbhum:Sambalpur has found the. appel- 
lant, Ramai Ho, ‘guilty . of murder of 
Muthufi Kui, and has. sentenced him: 1o . 
death under s. 302, Indian Penal Code. This 
sentence has been. referred to this Court , 
for confirmation. 

According to the prosecution story Dising 


the 


, Ho, the husband of the deceased,. in 1915 


took an advance of 6 khandis of dhan from 
the appellant Ramai and in consideration: 
of this loan Dising Ho made over to Ramai 
a plot of land No. 192 fora period of six 
veis on Bhagatbandhu. Dising Ho died, 
and after his “death his nephews. Damu and 
Rali came to live at his house with Muthuri 
Kui and succeeded to his property. They 
then asked Ramai- to give back the plot 


‘since six years had elapsed. , They. had : 


noticed that Ramai had amalgamated the 
plot with his own land to the north, Ramai,. 
however, refused to give up possession, and 
then in January, 1993 Damu applied for 


the demarcation. of the, plot -recorded in 


his name in the Record of Righis. Ramai 
objected saying that Dising Ho had: sold 
this land to him. in 'consideration for the 
advance of the dhan; but’ the Kolhan' 


“Officer held that, even ifa sale had been 
4ntended, such a sale was invalid without ° 


the consent of the Deputy Commissioner. 
Ramai was told that he must give up pos- | 
session of the plot. Damu made a- second ` 


‘application as Ramai had not obeyed the 


orders and then on the 29th January 1923 


‘Ramai instituted a civil suit making Damu . 


the principal defendant and adding Muthuri - 
Ki as his co-defendant. He claimed the. 
land under a purchase or in the alternative 


‘demanded a return of the. paddy advanced. 


It is said by the prosecution that during the 
course of the / proceedings Rama threatened 


“a M d wv 
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to kil Damu if he did not give him 


the paddy. The suit was dismissed, but 


no decision was come to with regard to 
the claim for return of the consideration. 

, On November 28th Damu filed a eom- 
plaint to the effect that Ramai had entered 
plot No..192 and had reaped the crop prevent- 
ing resistance by show of a bow and arrow, 
Investigation into that complaint was, still 
pending when on the 2nd of December the 
present occurrence took place, 

- Between 7 and 8 on the morning of De- 
eember 2nd, a Sunday, Muthuri Kui 
was going from her house to get water 
from the river tothe west. As she passed 
the house of Ramai Ho about half way -to 
the river, Ramai came up to her and, after 
some conversation; struck her with a tangi 
which he was carrying. Muthuri let the 
ghurra, which she was carrying on her head, 
fall to’ the ground and also a bela fell. 
The noise of the fall of these utensils 
called the attention of Palo Kuiand Gardi. 
to the spot and they saw the appellant still 
attacking Muthuri and abusing her. Ramai 
hit her as she lay on the ground and 
killed her. Gardi and Palo both ran away 
in fear while Ramai made his way with 
the tangi and, a bow and arrow to his 
kalihan on the east. Palo.on her way met 
Hari Ho and told him what had happened. 
Hari saw the body and went to the Munda, 
‘of Taluburu the village and informed him 
of what had happened. The Munda, pro- 
secution witness. No.. l, came to the spot 
and found Muthuri lying dead with severe 
wounds and a broken ghurra and the brass 
‘bela, as well as the straw ring carried on 
the head under the ghurra, lying beside 
‘the body. He collected the villagers and 


then attention was called to Ramai who was ' 


“In his kalihan, calling on the villagers to 
come and treat him as he had treated 
Muthuri if they wanted to. It seems that 
Ramai was allowed to move as -he liked 
for sometime and eventually went to the 
house of Kanu where heasked for some 
liquor to drink. The Munda and the vil- 
lagers went up'to this house and arrested 


Ramai: who at that time was unarmed.: 


Ramai made a-statement to the Munda in 
‘consequence of which the Munda and 
others accompanied Ramai to the kalihan 
where Ramai. went into a grass hut *&nd 
brought out a-blood stained tangi which 
‘he handed “to his brother Gere who in 
turn handed it to the Munda. Meanwhile the 
Munda had sent off Qising Ho to (Damu ?) 
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give information to Bholanath, the Manki of 
the village who usually lives at Bingtapan. 
‘However the .Mank» happened to be absent 
that-day holding an arbitration at another 
village Mahuda some distance away. Dising 
(Damu ?) went to him at Mahuda and at 
about 4 o'clock gave him information of the 
murder of Muthuri and the Manki then sent 
a note to the Sub-Inspector of the Kolhau, 
at Chaibassa giving information of the 
murder. The note was ‘a very brief one 
and stated that at 4 o'clok he had received 
information that a murder had been coniu- 
tnitted at Talaburu village and that the 
accused was armed with bows and arrows 
and a spear and the Munda of the village 
was unable to arrest him. This note did 
not say who had been killed or give the 
name of the assailant. In his evidence the 
Manki has said that it was through his 
own foolishness that he forgot to give the 
names. However, this note reached the 
Sub-Inspector at Chaibassaand was made a 
first information in the case at about 9 
A. M. on the 3rd of December. 


Meanwhile the Munda-had lifted the body 
of Muthuri from the place where it lay 
near Ramai's house and had placed it on 
Ramai's verandah. Then a Sagar was sent 
for and the body was placed: on it and 
Muchia Ho, the Dakua was directed to take 
the: body to Chaibassa. 


There is some discrepancy as to when 
the body actually started, but it seems 
that it was placed on the cart late in the 
afternoon but did not set out for Chaibassa 
til the early hours of the morning. The 
Munda with Ramai under arrest started 
out separately for Bingtapan to see the 
Manki. . The Manki, however, was, as I 
have said, absent from there, so he pro- 
ceeded towards Chaibassa meeting the 
cart with the body on the way and arriving 
at Chaibassa at the same time. Ramai was 
made over to the Writer Head Constable 
with directions to take him to the Deputy 
Magistrate for a record of his statement. 
The Writer. Head Constable, it appears, 
delayed sending him, and it was not until 
the morning of the 4th December that 
Ramai was examined by the Deputy 
Magistrate. Before this.officer he made the 
following statement:— ` 

"I killed Muthuri Kui with a tangi on 
in the 
morning. She took paddy from me but 
after she denied having received, so out 
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of sheer provocation I struck at her and 
she died.” l 

There were a number of persons who 
gave evidence as to the. occurrence. Ac- 
cording to Gardi and Palo and the Munda, 
besides Gardi and Palo, Madki Ho the 
son of Ramai, Subni Kul, the wife of 
Madki, and Nandi Kui, the widow of a 
relation of Ramai, also saw Ramai kill 
Mufhuri. 
Nandi and Madki, in the Sessions Court 
as wellas before the Committing Magis- 
irate, deny having been present when 
Muthuri was killed or any knowledge of 
the. occurrence. They were relatives of 
Ramai and it is quite natural that 
they were unwilling to give evidence 
against him. Luduri Kui, a small girl of 
12° years of age, had preceded her mother 
Muthuri in going towards the river for 
water. On her way back she saw Muthuri 
lying. on the ground and dead and Ramai 
at Kalihan. Hari Ho states that Palo told 
him what had happened and he went and 
saw Muthuri lying dead. In the Sessions 
Court he stated that when he was on the 
way to get tobacco he had seen the man 
striking a woman near Ramai's. house but 
thought that it was Ramai beating his own 
wife and.so did not pay much attention to 
it. Damu Ho also tells how he saw the 
dead body of Muthuri, lying behind Ramai's 
house. 

The learned Sessions Judge has written 
& very full and well considered judgment 
and has dealt with all the points which 
have been put before us in this appeal. 
He has shown that the direct evidence to 
the occurrence is that of Gardi and Palo 
and he has shown that the demeanour of 
these two witnesses was such as to assure 
him that they were speaking the truth and 
were manifestly relating what they had seen 
without any émbellishment. Neither of 
these witnessess are related to Muthuri or 
are shown to have any enmity against 
Ramai: The learned Sessions Judge says: 
“Their testimony alone is sufficient to prove 
that the accused was the assailant who with 
his tangi cut Muthuri Kui and killed her 
instantaneously.” 

"The chief evidence then as tothe occurr- 
ence is the statement of these two witnesses, 
the production of the blood stained Tangi 
by the appellant himself, and the confession: 
vhich the appellant made. 

With -regard to this. confession Mr. 
"Prasad has urgéd before us that it is inad- 
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missible in that the Deputy Magistrate who 
recorded 
which is prescribed by the Code as now 
amended; he signed the certificate which 
was in use-under the old Code. He urges, 
too, that the appellant was not asked if 
he made the statement voluntarily. With 
regard to this the question put to the ap- 
pellant by the Deputy Magistrate was “are 
you prepared to make a statement of your 
own free will" and surely that is equiva- 
lent to asking him whether he made the 
statement voluntarily. The record of the 


confession too does not show that the ap- ` 


pellant was warned that he was not bound 
to make a confession and that, if he did, 
it might be used in evidence against him. 
However owing to this omission the Deputy 
Magistrate himself was called as a witness 
andin his evidence he has said in clear 
terms that he cautioned the accused ex- 
plaining to him that he was not ‘bound 
to make any statement and that if he did 
soit might be used in evidence against him. 

Mr. Prasad has relied on two cases, that 
of Queen Empress v. Viran (1) and Farid 
v. Emperor (2) in arguing that owing to 
defects the provisions of s. 533 of Cr. 
P. C. eannot eure the defect and make 
the confession admissible. In the former 
case the confession was found to have 
violated all the provisions of s. 164; in the 
latter case there was a failure to ask 
whether the confession was made volun- 
tarily and I am not inclined to agree with 
the finding in the latter case. In the case 
of Maksud Alt v. Emperor (3), Jwala Prasad 
and Sultan Ahmad, JJ., decided that the 
evidence of the recording Magistrate that 
he had observed allthe provisions of s. 161 
was sufficient. In my mind there is no 


doubt that the present confession as re- 


corded is admissible in this case especially 
since the Deputy Magisrate has been ex- 
amined and has shown that he observed 
the provisions of the law. 

With regard te the finding of the tangi, 
there has been some discrepancy among 
the witnesses, but the only discrepancy is 
really that between the evidence of Rali 
Pandu (P. W. No. 6) and the evidence 
given by prosecution witnesses Nos. l, 4 
and 17. The learned Sessions Judge has re- 


(1) 9M. 224; 2 Weir 125; 3 Ind. Dec. (N. s.) 553. 

(2) 65 Ind. Cas. 613; 2 L. 325; 5 P. W. R. 1922 Cr, 
953 Cr. L. J. 149. 

(3) 60 Ind. Cas. 56 2 P. L. T, 773 3U, P. L, RB 
(Pat) 18; 29 Or, L. J. 200, 


it did not sign the certificate | 
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corded a remark with regard to Rali Pandu 


that he was an extremely dull person and. 


seems to have forgotten many details and 
could not be relied on where he differs 
from witnesses of greater intelligence. Ac- 
cording to Rali Ramai stayed in Kanu's 
house while the Munda and others brought 
the tangi from the kalihan. Even so his 


evidence proves that the tangi was found- 


in the kalihan of Ramai whether Ramai 
had|$fled after assaulting Muthuri. The 
Munda (P. W. No. 1) says that Ramai ‘took 
. him and the other villagers to the straw 

hut and picked up the blood stained.Tangi 
from a heap of kAhar grass and made over the 
“tangi to his brother Gere and. Gere handed 
‘it to the Munda. Ido not think.that the 
mere difference between Rali’s evidence 
and the evidence .of the three other 
witnesses should throw any doubt as to the 
fact of the production of the tangi by 
Ramai.  Thereis in this case absolutely 
no reason to think that the Munda was in 
any way biassed against Ramai. He has 
given a clear stóry which has been support- 
ed by the other witnesses except Rali 
Pandu. lam not of opinion that the dis- 
crepancy between some of the witnesses as 
to when the cart carrying Muthuri's body 
to Chaibassa started, is material, but the 
discrepancy seems to he easily accounted for, 

The learned Sessions Judge has pointed 
out that the Ho witnesses had very little 
. idea of time and itis also quite likely that 
the Dakua who was entrusted with the duty 
of taking: the body of Muthuri to Chaibassa 
delayed till theearly morning before start- 
ing out owing to the dislike of travelling 
through thenight..  . 
|». With regard to the other witnesses who 
saw the body of Muthuri on the ground 
` after death and. Ramai's flight to the 
kalihan and his subsequent movements, 
there is nothing, I think, which gives rise to 
any doubt that they are speaking the truth. 
Damu of course was related to Muthuri, but 
he gives a clear account of the, quarrel be- 
tween Ramai and himself and his evidence 
is really confined to giving an account of 
the quarrel. His account too is supported 
by the documents he has produced to show 
the litigation which went on between him 
and Ramai. . RS | 4I CB MM 
. We have to remember that the confesSion 
of Ramai was retracted and he. went so far 
as to state that he. never made any state- 
: ment at all to the Deputy Magistrate. The 
confession, therefore, cannot be. given any 
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weight unless it is well corroborated by 
reliable evidence, and I’ think that in the 
evidenee of Palo and Damu as well as in the 
evidenceof the witnesses as to what subse- 
quently occurred, we have strong corrobora- 
tion of the confession. M 

Mr. Prasad has urged before us that it is 
unlikely that Gardi Ho could have seen the 
occurrence since he said in his examination- 
in-chief that he was in his angan suffering 


from fever; butin answer to the Assessors 


he stated that he was afew paces outside 
his house within a fencing which surrounds 
the front of his house and that he saw from 
there. The Sub-Inspector of Police has 
shown that it was quite possible for him to 
have seen from the place where hesays he 
saw the occurrence. 


.. Having read the evidence very carefully 


and having taken into consideration the con- 


‘fession and .the fact that Ramai himself 


produced the tangi no doubt is left in my 
mind that it was Ramai who killed Muthuri 
and the motive for the attack is fully proved. 

Mr. Prasad suggests that as Damu was the 
principal defendant in the civil suit it would 
be more likely that Ramai’s anger would 
be turned against him and that he would 
-have made an attack on Damu by night if 
possible. But it has to be remembered 
that Muthuri was the widow of Dising Ho 
and was also-aco-defendant in the civil 
‘suit though in that suit no damages were 
asked foragainst her. Itis quite likely that 
having lost the civil. suit and having come 
to know that Damu had filed a criminal 
complaint against him Ramai’s anger was 
‘aroused when he saw Musammat Muthuri 


_ coming. Though we do not know how the 


conversation began, but we are told by the 
witnesses that in the course of the fight 
Ramaishouted out: "You say ‘I have not 
eaten it, so I am killing you, you she 
devil.” Itislikely that Muthuri was taunt- 
ing him about his failure to get the paddy 
back, or that she was asking why she should 
give back the paddy ‘as she had no enjoy- 
ment from it. Anyhow it seems quite 
-likely that Ramais anger was aroused 


‘and he took up the tangi and killed 


Muthuri. l 
There are no extenuating circumstances 
that I can. see in this case, and consequently 
I think that the conviction must be ‘upheld 
“and the sentence of death confirmed. 
; Bucknill, J.—1 agree. l 
KSD Sentence confirmed, 
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LAHORE HIGH COURT. 

' CRIMINAL Revision No. 205 or 1924. 
|. April 22, 1924. ! 
" .Preseni;—Mr. Justice Abdul Raoof. 
KISHOR CHAND AND ANOTHER—- 


PETITIONERS E 

a versus ; 

d. EMPERO R— RESPONDENT. 

. Legal Practitioners Act (XVIII of 1879), s. 86— 


»- 
*oao # 


Power to frame and publish list of touts—Power, ` 


whether can be delegated. | < 

-It is only the Judges. and officers, specially men- 
tioned in s. 36 of the Legal Practitioners -Act who 
can frame and publish lists of touts; they ‘cannot 
delegate the task of making the inquiry or taking 
evidence to a subordinate officer and the evidence must 
be- adduced before the former. [p. 463, col. 1.]- . 

In re. Hari, Pada Mukherji, 15 Ind. Cas. 654, 13 
Cr. L. J. 510, Mohan Das v. Emperor, 59 Ind. Cas. 322; 
(1919) Pat: 273,,22 . Or. L. J. 66 (F. BJ and Im the 
matter of Nafar Chandra Dome, 60 Ind. Cas, 321; 
24 C. W. N. 1074; 22 Or. L. J. 209, followed. - 


Application against an order of the Dis-- 


trict Magistrate, Gujranwala, dated the 21st 
February 1924. 
' Lala Fakir Chand, for the Petitioner. 
Messrs. M. L. Puri and Jagan Nath, for 
the" Respondent. . 


" JUDGMENT:—The petitioner Kishor 


. 


Chànd.' and: two: other persons, Ishar ' 
Singh and Ahmad Khan, bave' been pro- -` 


claimed. by ,the District Magistrate of 
Gujranwala to be touts and ‘have been 
further ordered to be. excluded from the 
precincts of the District Courts with effect 
from the. lst February 1924 under s. 36 of 
the. Legal Practitioners Act. The proceed- 
ings against the petitioner and four others 
were started on the’ complaint of the 


Gujranwala Bar Association ‘through its. 


Secretary Lala Mela Ram. On the 18th of 


. August 1922 the District Magistrate recorded 


A 


the following proceedings :— < 

<“ “The procedure I propose to take in 
this case is to call upon the complainant 
io produce evidence in support of his 


. allegations, and . then to call on, the res- 


pondents.to:furnish their reply and to pro- 
duce eyidence in theirturn if they so desire" 
ahd- took down the statement of. Lala Mela 


Ram, Secretary; Bar Association. As three 


of the respondents were petition-writers 
under the control of the District Judge 
intimation of these proceedings was given 
to that officer. On the Ist of November 


1922 the statements of the following wit- 


nesses “were recorded by the District 
Magistrate:— ~~ NCC 
,(1) Lala Narinjan Das, Vakil «(witness 
No. 9). z | 


 Riéiom GHAND V. Eu EROR, 


IL (1) Sardar Gyan 


[Bet © 1051] 
(2) Lala Amar Nath Vora (witness No. 3). 

x (3) iE Amar Nath, Pleader (witness 
0. 4). ; t 


: “The case for the complainant was then 


closed and the 14th of December 1922 
was fixed for the production of. the de- 
fence by the respondents. On that date 


the following witnesses were produced on 
` behalf of the respondents and their state- 


ments were taken down by the District 
Magistrate:— "s S 


1. t Anant Ram. For Kishor 

2) Ram Singh. | Chand, respond- 
. (3) Mathra Das. ent. 

Singh for Ishar 
- Singh. l S eA He» ^ 

(1) Mir Mahmud- 

,, ul-Hasan, De- | 

^" puty Collector. 

(2) Lala Nihal 
Chand Bhabra, 
Honorary Magis- o 

' trate. "+ On behalf of Haji 

(3), M. Abdul Aziz, Ahmad. >` > 
Retired Tahsil- 

“dat o i 

(4) Sheikh Miran ' | 

'"' Bakhsh, and. | 


IH. 


- (5) B. Muhammad 
" Hussain. 
IV. (1) Sheikh Fateh | ;i- : Y 
' Husain. © . | E 
- (2) M. Abdul Haq. Y 
(3) Chaudhrilmam }On behalf - of 
Din Qazi Mahbub 
and  . «: : Alam. i 
(4) M. Khuda 3i 
Bakhsh. . =j i NG 


: ) 
t 


NES. 


The case was then adjourned till the 


26th of January 1923 for recording the re- 


mainder of the defence evidence.’ The 
District Magistrate then delegated the 
duty of recording further. evidence to I. C. 
Chandu Lal, Additional District Magis- 
trate, who took the statements of seven 
witnesses on ‘the 26th January 1923. 
Thrée more witnesses were, examined 
by the’ Additional’ District’ Magistrate 
on the 3rd.of March 1923. ‘Fhe record 
was then re-submitted to the District Magis. 
trate, who, by his order, dated the 21st 
of March 1928, fixed the 19th. of April 
1923 for arguments, and the arguments 
were heard on that date; but no order was 
announced -as the District Magistrate.pro4 ` 


rect 6 ETA 


on the 1st- of February 1924. Two of 
the respondents, viz., Haji’ Ahmad and 
Mahbub Alam, were discharged as the 
evidence did: not prove the case against 
them. Three of them were declared to be 
touts as already indicated in the commence- 
ment of the judgment. Two of these have 
applied for revision, namely, Kishor Chand, 


who is represented before me by Mr. Fakir | 


` Chand holding the brief of Mr. Badri Das, 
and Ahmad Khan, who has not appeared 
either in person or through any Counsel. 

" The District. Magistrate appears to 
have made'a careful. and painstaking" en- 
quiry into the ,charges brought against the 


respondents. It is a pity that he had not i 


present before his mind the strict provi“ 
sions of s, 36 of the Legal Practitioners 
Act while delegating his authority to 
the ‘Additional District Magistrate to 


make further enquiry into the case after” 
the 14th December 1922. This disregard 
of the provisions of s. 36 has vitiated the - 


entire proceedings, and the order of the 
District Magistrate cannot, therefore, be 


allowed to stand. The said. section pro- 


vides: — 

(1) Every High fort District Judge, 
Ben ine Judge, District Magistrate and 
Presideney Magistrate, every Revenue 
Officer; not ‘being below the rank of a 
‘Collector of a District, and the Chief Judge 


of every Presidency Small - Cause Court ` 


(each as regards their or his own Court and 
the Courts, if any, subordinate thereto), 


may frame: and publish lists of persons 


‘proved to their or his satisfaction, by evi- 
dence of general ` repute or otherwise. 
habitually.to act as touts, and mày, 
oe time to time alter and amend such 
ists. 


'(2 No person's name shall be included : 


in any such list until he shall have Had 


an opportunity of showing cause against ,. 


such: inclusión. 


(3) A copy of 'every such. ligt’ “shall be 
kept hung up in every ‘Court to” which the 
‘game relates.. ~ - 

(4) The Court or Judge may, by. general 
or special order, exclude‘from the precincts 
of the Court any person whose nane is 
included in any such list.  , 


(5) Every person whose name is includ: l 


ed in any such list shall be -deemed to 
: be proclaimed as a tout within the mean- 
. ing .ofs. 15, cl. (e), and s. 22, cl. (d). 


= MERIT OSMbbROR. 


posed: to’ take time for- further considera- 
tion. The order was‘recorded and announced’ 
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This section has ee judicially inter- 
preted by various High Courts as pro- 
viding thatitisonly the Judges and officers, 
specially mentioned in s. 36.of the Act 
who can frame and publish lists of touts; 


they cannot delegate the task of making 


the inquiry or taking evidence to a sub- 
ordinate officer and the evidence must be 
adduced before the former, see In re Hari 
Pada Mukherji (1, Mohan Das v. Emperor 
(2) and In the matter of Nafar Chandra 
Dome (3). 

I am, therefore, constrained to discharge 
the order of the District Magistrate as 
against Kisbor. Chand who has been de- 
clared to be a tout, 

K.S.D. Order discharged. 

(1) 15 Ind. Cas: 654; 18 Or. L. J. 510. 

TUE a Ind. Cas. 322: (1919) Pat. 273; 22 Cr. L. J. 


Or 60 ) lud. Cas. 321; 24 O. W. N., 1074; 22 Cr. L. 


RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 864 or 1924, 
August 23, 1924. ~ 
Present: —Mr. Justice Carr. 
AH KIT--ACCUSED—APPRLLANT 
versus 
EMPEROR-— RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), ss. 284, 


239-—-Three. separate offences charged against first 
accused—Abetment of two of them charged against 


“second, accused —J oint trial; whether legal. 


Where one of two accused is char ged with three 


, separate offences under s. 408, Penal Code and the 


,Second accused is charged with abetment of the first 
two offences but not with abetment of the third, a joint 
trial of both the accused is illegal on account of 
misjoinder of charges. 


Criminal appeal from an order of the 


E.S.D.M, Rangoon, in Or. Reg. No, 233 
-of 1924. . 


d UDGMEN 'T.—There has been a mis- 
‘joinder -of charges in this case. The first 
accused was charged, under s. 234, Cr, P. 
C., with three separate offences punishable 
under 8..408, Indian Penal Code. The 


“second accused, the present appellant, was 


charged with abetment of two of these 


“offences, but not of abetment of the third. 


Section 234, Cr. P. C., permits the joinder 
of the’ three. charges against the first 
accused, and it may be thats. 239 read with 
S." 234, permits the joinder of the first two 
‘char ges against the first accused with the 
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char ges of abetment of those two offences 
against the second accused. But there is 
no provision which permits the joinder of 
the third chargé against the first accused 
with either ór both of the charges against 
the second accused. 

Section 233, therefore, governs the case, 
and the trial was illegal. 

T set aside the convictions and sentences 
passed'on the appellant Ah Kee or Ah Kit 
and direct that he be re-tried by some 

Magistrate to be appointed for the purpose 
by the District Magistrate, Rangoon. 

ial should be alows? pending the re- 
tria, 


K. S. D. Conviction set aside. 





LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1120 or 1923. 
March 10,1924. ——— 
Present:—Mr. Justice Scott-Smith 
and Mr, Justice Fforde. 
EMPEROR-——APPELLANT 
ver SUS 
J ASWAN T RAI AND Co., AND ANOTHER— 
RESPONDENTS. 

Criminal trial—Failure of prosecution to produce 
evidence, effect of—Accused, whether can be asked 
to make admissions—Court, function of. 

An accused person cannot be asked to make ad- 
‘missions for the purpose of enabling the Crown to 
procure a legal decision. 

It is not the function of a Court of Justice to 
supplement the deficiencies ofthe prosecution, and 
the subject cannot be'made to suffer because of the 
neglect or omissions of the Orown in the mode in 
which it conducts & criminal proceeding. 


" Criminal appeal from. an order of.the 


Additional District Magistrate, Lahore, dated 


the 13th July 1923. . 

Mr. Carden Noad, Assistant Legal Re- 
membrancer, for the Appellant. 
- Messrs, Mukand Lal Puri 
‘Chand, for the Respondents. 


JUDGMENT. . 

Fforde, J.—This is an appeal by the 
Local Government from an order of the 
Additional District Magistrate of Lahore, 
acquitting Jaswant Rai and Company and 
the Managing Director of that Company, 
who were "char ged with having committed 
an offence in failing to eomply with the 
provisions | of s. 87 of the Indian. -Companies 


` 


and Nanak 


EMPEROR 4, SABWANT nat & CO. 
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Act, 1913. In order to set aside: the. 
acquittal in this case it would be necessary, 
for us to hold that the accused have been, 
proved to have committed an offence under 
the section in question. It appears, how- 
ever, that no evidence whatsoever - was 
given in the Trial Court either on behalf 
ofthe Crown or the defence, and the plea 
of the accused J aswant Rai was not even 
recorded. The result is that we are now. 
asked on appeal to hold that an accused 
person, against whom no evidence what- 
soever has been produced, has been wrongly 
acquitted. The failure to prove the charge 
against the accused lies with the prosecu-- 
tion. It is suggested that the absence of 
all evidence is due to the fact that Counsel 
for the prosecution and Counsel for the 
defence made certain admissions upon 
which the Court was asked to give a find- 
ing in law. It is quite obvious that such 
a course amounts to a travesty of justice. 
An accused person cannot be asked to make 
admissions for the purpose of enabling the 
Crown to procure a legal decision. As to 
whether or not the judgment in question 
is valid in point of law is not a question 
which it is necessary for us to determine. 
The questions involved, in the first place, 
could not possibly be determined until 
the facts upon which the judgment has 
been based are satisfactorily established by : 
proper and legal evidence. As I have 
already said, in the present case there is 
no evidence whatsoever on the record. .We 
have been asked by the learned Counsel 
for the Crown, in view of the faet that 
there has been no proper trial, to remand 
the case for such trial. Iconsider that to 
comply with this request would be highly 
improper as it would be exposing the 
accused to a further ordeal and expense to 
which the Crown has no right to expose 
him. Itis not the function of a Court of: 
Justice to supplement the deficiencies of 
the prosecution, and the subject cannot be 
made to suffer because of the neglect or 
omissions of the Crown in the mode in 
which it conducts a criminal proceeding. 

In my judgment the: appeal should, bė 
dismissed. 

Scott-Smith, J.—I agree. 

K. S. D, Appeal dE. 
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RANGOON HIGH COURT. | 
SECOND Civit APPEAL No. 256 or 1923. 
July 31, 1924.. - 5 
Present:—Mr. Justice Young and. 
: Mr. Justice Carr. 
MAUNG PO THAUNG AND ANOTHER 
—PLAINTIFFS—-APPELLANTS ` 
Versus 
MAUNG E PE AND OTHERS—DEFENDANTS— 


‘RESPONDENTS. 
| Buddhist Law, Burmese — Pre-emption—Property 
jointly acquired by husband and wife—Sale by husband 
after death of wife-—Sons, whether can pre-empt. 


Under the Burmese Buddhist Law, the sons have | 
a.right of pre-emption in property jointly purchased , 


by their parents and sold by theirfather to a third 
party after the death of their mother. 


in the whole. [p. 466, col. 2. 


] i 
Mo Thi v. Tha Kwe, 4 L. B. R. 128; 14 Bur. L. R. 
205 and Maung Po Gyi v. Maung Po Saing, 80 Ind. Cas. ' 


259;-3 Bur. L, J. 21;+(1924) A. L R. (R) 266, fol- 
lowed. 


.AMaung Ye Nan Ov. Aung Myat San, 31 Ind. Cas. . 


512; .8 L. B. R. 466; 8 Bur. L. T. 167, referred to. — 
Second appeal. against the decree of 


the District Court, Tavoy, in C. A. No. 43 . 


of 1923. ' | ; 

Mr. Ankelsaria, for the Appellants. 

Mr. Thein Maung, for the Respondents. 
- JUDGMENT.—The first defendant- 
appellant, Po Thaung, married first Ma E 
(D, by whom he had two daughters, who 
are stillliving but are not parties to this 


suit. After the death of Ma E (I) andin, 


the year 1909 or earlier, Po Thaung married 
Ma E (ID, who already had two sons, the 


first and second plaintiffs, by her first. 


husband Mg. Su, from whom she had been 
divorced. By Ma E(ID Po Thaung had: 


two sons, the third and fourth plaintiffs... 


Ma E.(II) died some years, ago but there, 


has not yet been any partition of the estate.. 


it is alleged in: the plaint, and not denied,, 
that Po Thaung has again re-married, and, 
has left all four plaintiffs living with their, 
grandmother, the mother ef Ma, E (II). 

In the year 1913 Po Thaung and Ma E 
(II) bought the land in suit by a register- 
ed deed in favour of both of them. Itwas 
contended: by Po Thaung that this was 
bought with money none of which was 
contributed by Ma E (ID), but on this 
both Courts below have found against him, 


holding that the land is the jointly acquir- , 


ed property of Po Thaurg and Ma E (ID). 
in 1922 Po Thaung sold this land to 
ihe second defendant Ma Kho by a deed in 


"which he expressly undertook to indem-. 
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. the four plaintiffs. 
. before this sale he offered tlie land to 


.and right of pre-emption, 


[p. 465, col. 9.] ' 
The whole, of the property is subject to the right. 
of pre-emption and not merely one-half, as both the 
husband and wife haye each an undivided half share: 


t 
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nify her, should any suit be brought by 
He has contended that 


the first two plaintiffs at the same price 


and that they refused to buy. But here 


also both Courts below have found against 


him and have held that there was no offer. 


Ma Kho has died during the pendency 
of this appeal and her son, S. Sin Thun, has 
been substituted as second appellant. 

The plaint was not very happily drafted. 
It was headed “Suit for setting aside sale 
of paddy land, cancellation of sale-deed 
valued at 
Rs. 5,000." But there 1s no further reference 


^to the right of pre-emption. The contention 


in the fifth paragraph is that since Po 
Thaung was not the exclusive owner of 
the land and had not received the consent 
of the first two plaintiffs, he had no right. 
whatever. to sell the land. The prayer was 


. that the sale be' set aside :and the deed 
cancelled ‘and that Po Thaung be directed 


to eonvey the land to the plaintiffs on 
their paying him his share. 

The Sub-Divisional Judge gave the 
plaintiffs a decree for pre-emption of the 
whole ofthe land on payment of the full 
price, Es. 5,000. This was upheld in 
appeal. jl 

The principal question for decision is 
whether in such circumstances the plaintiffs 
orany of them have a right of pre-emption. 

The Sub-Divisional Judge relied on the 
decision in Mo Thi Y. Tha Kwe (1) which 
at first sight does seem to justify his deci- 
sion. Tha Kwe was the son of Ko Maung 
aud Ma Yu. After the death of Ko Maung, 
Ma Yu sold the land, and Tha Kwe sued 


to enforce his right of pre-emption and 


succeeded. There was a dispute as to how 
the land had been acquired and the find- 
ing was in favour of Tha Kwe's contention 
that ithad been purchased by Ko Maung 
and Ma Yu. So far the case is exactly 
similar to that now under consideration. 
But it was admitted that the land had 
formerly .belonged to Ma Yu's parents and 
that it passed from them to Ko Maung 


and Ma Yu. In his judgment the learned 
Judge said :—“It is not disputed by either. 


side. that the landis the ancestral property 
of the family of Tha Kwe and Ma Yu.” The 
question whether the children have aright 
of pre-emption in land purchased by their 
parents, as against one parent, does not seem 


to have arisen at all. The finding that there 
(1) 4, B. R. 128; 14 Bur. L, R. 205, 
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was such a right seems to have been based 
simply on the fact that the land was 
ancestral property. 'The main question 
decided was that the widow's right of 
disposal was subject to the son's right of 
pre-emption: 

This decision was in part dissented from 


in Maung Ye Nan O. v. Aung Myat San- 


(2, but not so as to affect the present 
case.. But there are some passages in the 
judgments in that case which throw some 
light onthe general question. Thus Hart- 
noll, J., at pages 469-470, speaking of the 
right of pre-emption says that itis claimed 
by eo-heirs "onthe ground that they are 
co-heirs, and it relates to inherited pro- 
perty—property that has descended from 
a common ancestor or that has come from 
a common relative." Again on page 472 
he says: “The word ‘ancestral’ used in 
connection with the right seemsto be a 
misnomer; for the word ‘ancestral’ should 
be substituted the word ‘inherited.’” 

May Oung, Leading Cases 157, accepts this 
proposition and says: "In order to be the 


Pd 


subject-matter of à right of pre-emption the. 


property concerned must have been inherit- 
ed from some one....The essential requisite 
is.that the property must have come to 
the seller by way of inheritance; if he or 


she had acquiredit in any other manner - 


there is no right in regard to it even if it had 
previously belonged to an ancestor.’ This 
last sentence is perhaps inconsistent with 
Mo This case (1), but a latter unreported 
decision (Civil Second Appeal No. 207 of 
1910) is referred to. In that case a father 
gave a piece of land to one of his sons by 
registered deed. Both father and son died 
and the son's widow sold the land. It was 
held that another son had no right of pre- 
emption. Thus that case is not parallel 
with the present one. 

The latest decision is that in Maung Po 
Gyt v. Maung Po Saing (3) in which the 
facts were essentially the same as in the 
present case. The land had been acquired 
by the father and step-mother and after 
the death of the father it was sold by the 
step-mother. Following Mo Thi’s case (1) it 
was held that the sons had a right of pre- 
emption. ' 

It may be argued that in the pr 
casefand in Maung Po Gyi'scase(3) albe ag 


oe Ind. Cas. 512; 8 L. .B., R, 406; 8 Bor. L. T. 
(3) 80 Ind Cas. 259; 3 Bur. L. J. 91: (199. 
(RY 266. 1; (1991) A, T. p. 
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one-half of the land has been the subject 
of inheritance and that Po Thaung is the 
owner of the other half by right of purchase 
and that, therefore, only the one-half is 
subject to the right of pre-emption. This 
is anarguable proposition. But Po Thaung 
was not the owner of a definite one-half of 
the area in dispute. He and his wife were 
joint owners ofthe whole. area, the interest 
of each being one-half. Thus Ma E's rights. 
extended over the whole.area and what 
las passed by inheritance is an interest. 
in the whole area. On full consideration X 
think that this is the correct view and that 
the whole holding is subject to the right 
of pre-emption. - 

.I think, however, that the form of the 
final order and decree of the Sub-Divisional 
Court requires amendment in the interests 
of. finality and the avoidance of further 
disputes. The deedof sale to the second. 
defendant should become void only on the 
plaintiffs paying in the money to complete. 
the purchase. And since the second defend-, 
ant has presumably paid the price.to the 
first defendant it is the former who should 
receive the money. The proper course, 
however, is to order payment .into Court” 
and then if there is any dispute between 
the defendants as to which of them is 


entitled to the money it can be decided by 


the Court before ordering payment. 

The defects to'be remedied are only 
formal and the plaintiffs must. have their 
costs. 

The decrees of the Courts below are 
modified and there will be a final decree 
as follows :— 

That on the plaintiffs, within six months , 
from this date, paying into Court the sum 
of Rs. 5,000 only, less the total amount 
of their costs in this suit in all three 
Courts, the sale-deed of the land in' suit 
executed by the first defendant in favour 
of Ma Kho shall become void, and the 
second defendant shall deliver to the 
plaintiffs the land in suit and the first 
defendant, Do Thaung, shall execute and. 
register a conveyance of the land in sult 
to the plaintiffs for aconsideration , of 
Rs? 5,000 only. "n 


P, S. D. Lecrees modified. 


t (841.0. 1904. 


CALCUTTA HIGH COURT. 
: APPEAL FROM APPELLATE ORDER No. E 
- OF 1923. "P 
i A April 10, 1924. . l s 
Present:—Mr. Justice M dm and 
Mr. Justice Graham. . 
SURJA NARAIN-BERA AND OTHERS 
DEFENDANTS—ÀAÀPPELLANTS 
versus 
CHANDRA BERA AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act. "V of 1908), O. I, r. 9— 
Suit for declaration and damages— Necessary "parties, 
who dre. 

In order to deterniine whether a'suit is maintain- 
able and whether certain parties are necessary parties 
or not it is necessary to ascertain the nature of the 
REE case as set out in the plaint. [p. 467, col. 


“Plaintiffs brought: a-, suit for declaration of’ their 
Tight to fill up a hollow in their own land and to 
‘construct a pavement thereon and for compensation 
from the defendants for damage caused to the said 
pavement: It was admitted by the plaintiffs tliat the 
defendants, along with other persons, had a right to. 
:£he flow of water over the land in disputé but it was 
:alleged that the plaintiffs action in filling up the 
hollow and constructing a pavement did not interfere 
with this right and that the defendants had denied 
ithe title of the plaintiffs and had caused damage to: 
ihe pavement. . The defendants objected that all 
persons interested in the right of easement, viz., the 
‘flow, of water over the land in dispute, must be made 
parties to the suit : 

Held, that the cause, of action on the pleadings 
arose against those persons only who were alleged 
o have interfered with the plaintiffs’ right and that 
-all persons interested in the right of easement were 
mot necessary parties to the suit inasmuch as the 
plaintiffs allegation was that they oe not interfered 
"with the right of easement. [p. 468, col. 2. 

Haran Sheikh v. Ramesh Chandra Bhattacharj jee, 
62 Ind. Cas. 495; 95 C. W. N. 249 and Madan Mohan 
Chakravarty v. Sashi Bhusan Mukherji, 31 Ind. Cas. 
-549; 19 C. W. N., 1211, followed. 

Áppeal against an order of the Subordi- 
nate J udge, Second Court, Midnapur, dated : 
'the 21st February 1923, reversing the decree 
-of the Munsif, Jhargram, dated the 16th May 
1922. ` 

Babu Santosh Kumar Pal, for the Appel- 
fants. 

Babus Amarendra N ath pons ‘Lalit Mohan 
Mitra and Narendra Nath Chowdhuri, for 


the. Réspondents. 


J UDGMENT. 

Suhrawardy, J.—Tnis is an appeal 
against an orderof remand made by fhe 
Subordinate J udge of Midnapur, dated the 
21st February.19 23, ` The plaintiffs brought 
the suit'fora declar ation of their right 'to 
fill upa hollow i iñ their own land and to 
construct. a chatal or pavement thereon and 
for compensation from the defendants or 
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damages caused to the said pavement. 
The defendants stated that the plaintiffs 
by constructing the pavement had obstruct- 
ed the flow of waterto which they and the 
residents of five other villages ha 8 right of 
easement. One of the pleas: raised in bar Was 
that the suit was bad for defect of parties, 
as all the persons interested, namely, the 
residents of the five villages previously 
referred to had not been made parties to 
the suit. 

The Court of first instance gave effect 
to this plea and dismissed the plaintifis’ 
suit. On appeal the learned Subordinate 
Judge remanded the case being of opinion 
that the said persons were not necessary 
parties to the suit. 

The defendants have appealed and it is 
argued on their behalf that the suit is not 
maintainable in the absence of all persons 
interested in the right of easement over 
the plaintiffs’ land, as any decision in 
the case in the plaintifs’ favour would 
affect them also. I do not think that there 
is any substance in this contention. In 
order to determine whether the suit is 

maintainable and whether certain parties are 
necessary parties or not itis necessary to 
ascertain the nature of the plaintilfs case as 
set out in the plaint. The plaintiifs allege 
that as proprietors of the soil they have 
the right to fill up the hollows and to 
make the chatal or pavement, and by doing 
so, they assert, that they have not obstruct- 
ed the flow of water in any way. They 
admit that the defendants have the ri ght 
to the flow of water over the plaintiffs’ land. 
But they allege that they have not inter- 
fered with that right.’ They seek a de- 
. elaration of their proprietary right against 
the persons who denied it in a criminal 
case before the institution of the present 
suit. Further the plaintiffs’ main cause. 
of action seems to be the recovery of dam- 
ages. The suit, to my mind, is one for the 
recovery of damages which is valued at 
Rs. 40) and as this claim for damages 
depends upon the plaintiffs’ right to build. 
the pavement, they have asked for a dec- 


 laration of the existence of such a right 


and this declaration is valued at Rs. "45... 
Having regard to the frame of the suit, 

therefore, all other persons, who may De 
interested in the easement are not to iny 
mind necessary parties. If they are mle. 
defendants in the suit, they may rightiy 

say that they have been unnecesaarily made 


‘parties as (mere 15 Mo seals of dcia 
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against them, since they have not denied 
the plaintiffs right. The suit isa simple 
- one for the declaration of a right against 
persons who have denied it and for dam- 


. ages arising from their wrongful action. 


In my judgment the suit has been rightly 
framed. ete 

. Reliance has been placed by the first 
-Court and by the learned Vakil for the 
. appellant in this Court on the case. of 


Haran Sheikh v. Ramesh Chandra Bhatta- 
charjee (1). In that case the plaintiffs. 


brought a suit for establishing their right 
of way over land belonging to the defend- 
ants. 
interest in the land was not made a party 
‘to the suit. The learned Judges held that 
in spite of O. I, r. 9, a suit for declaration 
efa,-right of easement over the land of 
another person was not maintainable in 
the absence of any person having an interest 
in the land. It is unnecessary to consider in 
this case the correctness of that decision 
regarding which I entertain considerable 
doubt. It may suffice to point out that 


a contrary view has been held in other. 


eases decided by this Court. See the case 
of Madan Mohan Chakravarty v. Sashi 
Bhusan Mukherji (2). In that case the same 
question arose, namely, whether a suit 
brought by a plaintiff for à declaration 
ofa right of way; for restoration of the 
path to its former condition and for a per- 
petual injunction ‘ought to fail on’ the 
ground that the owners of all the servient 
tenements over which the way was claimed 


had not been made parties to the suit. . 


Mr. Justice N. R. Chatterjea held that the 
suit ought not to fail on that account; and. 
that view was accepted without question 
on appeal by Jenkins, C.J: and D. Chat- 
terjee, J. This view was subsequently 
adopted in Appeal from Appellate Decree 
No. 1690 o£ 1919 (Raja Raz Narain Chandra 
Dhurja v. Bent Madhab Tewary) decided 
on the 20th December: 1921. 
opinion the case of Haran Sheikh v. Ramesh 
Ghandra Bhattacharjee (1) has no appli- 


cation to the facts of the present case. 


There the plaintiff wanted to establish 
rights in respect. of certain properties, 
aad it may be argued that. he ‘could not 
do so in the absence of any person who 


‘ had any interest in the property since 


such person would bé materially. affected 


by the establishment of such a right. In. 


(1) 62 Ind, Cas. 125; 25 O., W. N. 249, ' 
(2) 31 Ind; Cas, 549; 19 C. W. N, 1211. 
i | 


| 
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In my 
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the present case the plaintiffs allegatión 
js that they have not interfered with any" 
one's.right. of easement; nor.is -their act: 
calculated to obstruct the right of any one. 
It may be desirable to avoid multiplicity 
of suits, but that does not necessarily involve 
that the plaintiffs must make all persons 
parties to the suit who may possibly dispute 
his right. O.I,r. 9, C. P.C., apparently 
applies to cases where there may be multi- 
plicity-of suits. 
Ithink that on the plaintiffs’ case as made 
in the plaint the suit is maintainable and that 
the view of the learned Subordinate Judge, 
is correct and ought to be supported. In 
the result the appeal fails and is dismissed 
with costs. Hearing fee two gold mohurs. `“ 
“Graham, J.—1 agree. The contention. 
that all persons interested in the right of. 
easement are necessary parties to the suif 
is in my judgment without substance. 
The cause of action on the pleadings is 
against those persons only who are alleged 
to have interfered with the plaintiffs’ right. 
The persons who have the right of ease- 
ment cannot be held to be necessary parties 
so long as their right is not interfered. 
with. This view is supported by the deci- . 
sion in the case of Madan Mohan Chakra- 
varty v. Sosht Bhusan’ Mukerji (2). The 
case of Haran Sheikh v. Ramesh Chandra: 
Bhattacharjee (1) which has been relied 
upon on behalf of the appellants is distin-- ' 
guishable. Jagree, therefore, in the order. 
which my learned brother proposes to make.: ' 
Z. K. Appeal dismissed, 


me 


^ 
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RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL -APPEAL No. 454 
.  or1928. 
September.3, 1924. 
Present:*—Mr. Justice Carr. 
MAUNG PO TOK AND ANOTHER-— 
^ DEFENDANTS—ÀAÀPPELLANTS 
c versus: Hs M 
MA LE WAR AND OTHERS—PLAINTIFFS— 
ag RESPONDENTS. 
Eyidence Act (I .of 1872), s. 91—Mortgage, usufruc-., 


=z 6 


tuary—Redemption suit—Unregistered deed—Oral evi-' ` 


dence, whether admissible. AM 

When a plaintiff claims to recover possession’ of. 
land ‘alleged to have been mortgaged to the defend- 
ant,’ and the latter says that the transaction 
was a sale an unregistered deed evidencing the 


_transaction is not admissible in evidence, but oral’ . 


[84 I-O. 1924] © 


evidence other than the unregistered deed is admis- 
sible to show the real nature of the transaction. 
Maung Myat Tha Zan v. Ma Dun, 81 Ind. Cas. 857; 
3 Bur. L. J. 78; 2 R. 285; (1924) AI. R. (R) 214, 
.followed. 
: Maung Aung v. Shwe Lin, 73 Ind. Cas. 1039; (1923) 
A.I R. (R.) 51 and Jogendra Krishna Roy v. Kurpal 
Harshi & Co., 68 Ind. Cas. 993; 49 O. 345; 35 O. L.J. 
175; (1923) A. L'R. (C.) 63, referred to. l 


Second appeal from the decree of the - 


i -Qourt, Prome, in C. A. No: 72 of 
1923. 
~ Mr. Thein Maung, for the Appellants. 

Mr. N. C. Sen, for the Respondents. 

_JUDGMENT.—tThe plaintiffs claimed 
to recover land alleged to have been mort- 
gaged to the defendants, while the defence 
was that the transaction was asale. The 
learned District Judge has drawn a dis- 
tinction between mortgaging land and 
handing it over as security fora debt. Pre- 
sumably this is on the authority of Maung 
‘Aung v. Shwe Lin (1). I must confess that 
1 cannot see the distinction. The essence 
of an usufructuary mortgage as defined in 
S. 98 (d). of the Transfer of Property Act 
is that possession of immoveable property 
is made overin order to securea debt and 
one cannot make such a transaction any 
the less a mortgage by omitting to call 
it by that name. | 
' In this case the transaction, whether mort- 
gage or sale, was invalid because it was 
not effected by a registered deed. The 
defendants claim that an unregistered deed 
was executed but “this is denied by the 
plaintiffs. The District Judge held this 
document to be inadmissible, in which he 
was clearly right. He also held that no 
other evidence of the nature of the transac- 
tion, was admissible and gave the plaintiff 
a decree for possession, on her admitted 
prior title, on payment of Rs. 900 admitted 
by her to have been borrowed on the 
security of the land. In effect this is the 
same as, giving her a decree for redemp- 
tion of an invalid.mortgage. There are 
eases in which it has been ruled that in 
such a case "as this plaintiff may not 
prove the invalid mortgage and, therefore, 
the suit must fail, ' ` 

But I think thesituation has been altered 
by the Full Bench decision in Maung Myat 
Tha Zan v. Ma Dun (2). The facts there 
were not quite on all fours with the pre- 
sent case, since there was no allegation 


of a mortgage. But the principle stems 


1) 73 Ind, Cas. 1039; (1923) A. L R, (R.) 51. 
2) 81 Ind. Cas. 857; 3 Bur. L. J. 78; 2 R. 285; 
(1924) A. I. R. (R) 214. 


| 
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to be the same. .It was held on equitable ' 
grounds that a sale invalid for want of 
registration must be looked upon as an 
agreement for sale and that if possession 
has been given in pursuance of the trans- 
action the quasi vendee can resist a suit for 
possession by his vendor, It was further 
held that oral evidence of the agreement 
can be given. The same considerations 
apply with equal force toa mortgage invalid 
for the same reasons.. The result, there- 
fore, is that in this case each party may 
give evidence of the nature of the transac- 
tion. The existence of an unregistered 
deed seems to make no difference. The 
deed itself is inadmissible under s. 49 of 


ihe Registration Act, but the application 
_ofs. 91 of the Evidence Act is the same 


whether the transaction has been purelv 
oralor whether an unregistered deed has 
been executed. 

I would refer also tothe case of J'ogendra 
Krishna Roy v. Kurpal Harshi & Co, (3), in 
whieh a Bench of the Caleutta High Court 
has laid down that “When in pursuance of 
an agreement to transfer property, the 
intended transferee has taken possession, 
though the requisite legal documents have 
not been executed and registered, the posi- 
tion is the same as ifthe documents had 
been executed, provided that specific per- 
formance can be obtained between the 
parties to the agreementin the same Court 
and at the same time as the subsequent, 
legal question falls to be determined.” 

There is nothing in this case to show 
that the defendants’ right to specific per- 
formance was time-barred. Moreover some 
of the decisions quoted in Myat Tha Zan’s 
case (2) are to the effect that the possessor 
is entitled to retain possession even if his 
right to specific performance has become 
time-barred. 

Iinust hold, therefore, that the evidence 
in this case other than the unregistered deed 
is admissible. And onthat evidence there 
can be no doubt that the decision must 


be in favour of the defendants-appellants. 


, I, therefore, set aside the judgment and 
decree of the District Court and dismiss the 
plaintiffs' suits with costs in all Courts. 

K. S. D. Suits dismissed. 


(3) 68 Ind. Cas. 993; 49 O. 315; 35 O. L. J. 175; 
(1923) A. I. R. (CO) 63. 


N 


410 "a, deo 


OUDH JUDICIAL COMMIS- 

. SIONER'SCOURT. | . 
 Szcoxp CIVIL AppeaL No. 139 or 1923. 
ZEN . Mas 29, 1924. "An 
Present :—Mr. Wazir Hasan, J. C. 
SHEORAJ-—PLAINTIFF—APPELLANT 

i VETSUS l 


BECHEY LAL—DEFENDANT— RESPONDENT. 


Second appeal--Pinding of, fact--High Court, when 


^ ean interfere. 


A. High Court is not entitled to go, behind a 
finding of fact of the lower Appellate Court which 
does not result from tlie miscenstruction of a docu- 
ment or the misapplication of law or procedure. 

Midnapur Zemindari Co. Ltd. v. Uma .Charan 
Mandal, 52 Ind. Cas. 497; 17 A. L. J. 1004; 37 M. L. 


. J. 199; (1919) M. W. N. 817; 26 M. L. T. 489; 24 


C. W.. N. 201; 22 Bom. L. R. 7; 11 L. W. 371, relied 
v Eo. PO 
Appeal from , the decree of the-Additional 


-Subordinate Judge, Gonda, dated the. 25th 


January 1923, preferred against that of 
the Munsif, Gonda, dated the 20th January 
1922. à; l 


Mr. Aditya Prasad, for the Appellant. 
Mr. K. P. Misra, for the Respondent. 


JUDGMENT.—The respondent obtain- 
ed a decree against the plaintiff-appellant 
from.the Small Cause Court at Gonda for 
Rs. 494-15-0 in a suit founded on a pro-note 
alleged to have been executed by the plaint- 
iffappellant. The decreé was based ona 
compromise which was accepted by the 


. Court concerned and acted upon in so far 


that no trial of the suit was held and the 
decree did nothing more than to incorporate 
the terms of the compromise. The suit 
out of which this appeal ‘arises was brought 
by the plaintiff-appellant for a declaration 
that the above-mentioned decree. obtained 
by the respondent was obtained by per- 
petration of fraud from beginning to end 
and by false personation. -The Court of 
first instance delivered a careful and ex- 
haustive judgment. 
dence and every circumstance bearing on 
the issue raised in the suit was considered 
and finally the suit was decreed. 
appeal the learned ‘Subordinate Judge 
disagreed with the conclusion arrived at 
by the Court of firstinstance, accepted the 


"respondent's appeal in his Court and dis- 


missed the plaintiffs suit. This is a 
second appeal from the decree of the Sub- 
ordinate Judge. . °° | '- 

The attack on the judgment under appeal 
is that it omits to consider all the circum- 
stances on which the judgment of the 
Court of first instance was founded. On 


à 


. SHEORAJ v. BECHEY LAL, i 


' lie. 


Every piece of evi-. 


On 
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merits it. is sufficient to say that: the- 
contention is well-justified. On that ground. ' 
alone, however, a second appeal would not 
The -léarned. Subordinate Judge's- - 
judgment does not disclose any error of . 
law or procedure. The real issue in the . 
case was us to whether the Small Cause- 
Court decree was fraudulently obtained by 
the respondent against the appellant.. 
That issue resolves itself into this, whether- 

the compromise on which the decree was. . 
based was fraudulently obtained. This. 
issue was decided by the Court of.first 
instance in favour of the appellant before 
me but the lower Appellate: Court took a. 
different view on the merits of the case and 
decided the same issue against the appel- 
lant. This decision is, to my. mind, con- 
clusive and cannot be challenged in second : 
appeal, The decision of the issue rested 
on some oral evidence and on certain 
circumstances. The oral evidence has been: 
expressly discussed by the learned Subordi- 
nate Judge in his:judgment. . He has also- _ 
referred to one or ‘two circumstances 

arising inthe case. In a converse case Sir- | 
John Edge in delivering the judgment of 
their Lordships of the ‘Privy Council in 
Midnapur Zemindari Co., Ltd. v. Uma 
Charan Mandal (1) made the following 
observation :—“ The. finding -of the Sub- 
ordinate Judge, with which the District. 
Judge coricurred, that there had been no. | 
fraud, or collusion, was sufficient to entitle- 
the plaintiffs to the - decree. The High. 
Court was not entitled to go behind the ` 
findings of fact of ‘the District Judge, . 
whieh did not result from the misconstruc- 
tion of a document or the misapplication of 
law or procedure.” l 


The appeal fails and is dismissed with 
costs. l 


\ 


K. S.D. A ppeal dismissed. 
(1) 52 Ind. Cas. 497; 17 A. L. J. 1004; 37 M. L. 
199; (1919) M. W.N. $17; 26 M.. L. T. 489; 94 C. 


J. 
X... 
N. 201; 22 Bom. L. gt. 7; 11 L. W..371 (P. C.). 

1 


Az 
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CALCUTTA HIGH COURT. 
APPEAL FROM OnpER No. 92 or 1922. | 
August 3, 1923. MN 
- Present:—Justice Sir Thomas William 
Richardson, Kr., and Mr. Justice 
Suhrawardy. EI 
KARIMUNNESSA KHATUN-—JUDGMENT- 
DEBTOR—APPELLANT 
i É Versus 
; FAZLAL KARIM AND OTHERS—DECREE- 
o. HoLpERS—HESPONDENTS. . 
Civil Procedure Code (Aet V of 1908), O. XXI, v. 90 
-Execution of decree—Sale of properties in the hands 
of Receiver without leave of Court, validity of— 
Jrregularity —Prejudice to judgment-debtor, proof of. 
` sale, in execution of a decree, of properties 


- 
1 


t 


which are in the hands of a Receiver appointed in : 


a partition suit to which the judgment-debtor is a 
party, without the leave of the Court by which the 
Receiver was appointed, is not void, as the failure to 
obtain such leave is a "mere irregularity and the 
sale cannot be set aside on the ground of such 
irregularity in-the absence of proof of prejudice to 
the judgment-debtor. < , 

Appeal against an order of the Subor- 


,dinate Judge, First Court, Barisal, dated 


the 30th September 1921. | 
Babu Probodh Chunder Kar, for the Ap- 
pellant; P. l 
Babu Jatindra Nath. Sanyal (for Babu 
Suresh Chunder Taluqdar), for ‘the Re- 
spondents. 


. 


JUDCMENT. 
. Richardson, J.—This is an appeal 
from an order of the Subordinate Judge of 
"Barisal refusing to set aside a sale of certain 
‘properties in execution; held on the 17th 
“January 1921. Atthis stage, it is conceded 
that the only ground on which the applica- 
tion to set aside the sale can be supported is 
-that the properties that have been sold are 
properties in the hands of a Receiver ap- 
pointed in a partition suit. to which the 
appellant is a party. It is as clear as 
. daylight that on the merits the application 
entirely fails. The learned Subordinate 
Judge, in the course of his concise and ex- 
‘cellent judgment, points out that the pro- 
-perties were sold for a sum considerably in 
excess of that at which they had heen valued 
by the. judgment-debtor herself. Even, , 


therefore, if there were any irregularity in : 


publishing and conducting the sale, the 
applicant has suffered no loss in conse- 
quence thereof. The only objection now 
pressed is of an entirely formal and teehni- 
ealcharacter. Nothing was said about the 
Receiver in the! course of the proceedings 
taken for the execution of the decree. The 
objection was nof taken in the application 


" 
i 
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to set aside the sale. It was brought for- 


. ward only at the hearing of the application. 


Moreover, the learned, Subordiuate Judge 
states that the decree-holder has obtained 
another decree against the appellant and 
has obtained the permission of the Court 
by which the Receiver was appointed to 
sell the properties in question in execution 
of that decree. ‘No objection has been 
made by the Receiver to the sale of those 
properties. 

In the circumstances, in my opinion, the 
objection that these properties were sold 
in execution without the consent of the 
Court by which the Receiver was appointed 
is notsuch as would vitiate the sale; at 
most, it was merely an irregularity by 
which the appellant the judgment-debtor 
was not prejudiced. In that view, I would 
dismiss this appeal with costs hearing-fee 
‘three gold mohurs. 

, Suhrawardy, J.—I agree. 
Appeal dismissed. 


- 


e —— ——Á 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CrvinL REVISION No.145-B or 1923. 
April 10, 1924. 
Present :—Mr. Kotval, A. J. C. 
JTITMAL—JupemMent-DEBToR—APPLICANT 


versus 
ZUMBERLAL--DzcnEE-HornpER— 
Non-APPLICANT. 

Execution—Attachment, order setting aside—Sale 
held in ignorance of order, whether legal. 

Where an order for attachment and sale of a house 
in execution of a decrée was set aside and the house 
was released from attachment, but the sale was actual- 
ly held before the order of release reached the officer 
conducting the sale: ` 

Held, that the sale was illegal. [p. 472, col. 2.] 

Sant Lal 'v. Umrao-un-nissa, 12 A. 96; A. W. N. 
(1889) 201; 6 Ind. Dec. (N. s.) 811, referred to. l 

Civil revision against an order of the 
District Judge, East Berar, Amraoti, dated 
the 21st July 1923. 

Messrs. N. G. Bose, R. B., and W, R. 
Puranik, for the Applicant. . 
^ Mr. Vivian Bose, for the Non-Applieant. 

JUDGMENT.—Gangabisan in execu~ 
tion of a decree against Jitmal got an order 
ior attachment of a house belonging to the 
latter. The sale was to be held at a village 
ata considerable distance from the Court 
on the 10th July 1922. On that date on the 
application of Jitmal the Court held that 
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ihe house was exempted from attachment officer conducting tle sale held the sale in ' 
, and sale under s. 60, C. P. C., and ordered -ienorance of thé order. .It was held. that, 


‘it to be released. The sale, however, was 
held before the order reached the officer 
conducting’ it and Zumbarlal became the 
auction-purchaser.. On the 19th July 1922 
the full amount of the decree: was deposited 


‘by Jitmal and the order for sale was can- 


‘celled. On the 3lst July 1922 the date 
‘fixed for the report of the sale the following 
‘order was recorded :— . p 
. “As ordered before the full amount is 
.deposited; but the house was sold before 
the full amount was deposited. The judg- 
ment-debtor shall deposit 5 per cent. on the 
price of the house fetched for payment to 


the purchaser within 30 days of the sale.. 


Decree-holder and  judgment-debtor by 
Pleaders." 

“~ On the 10th August 1922 the sale was 
confirmed as the judgment-debtor had not 
deposited the 5 per cent. and the case was 
dismissed as fully satisfied. On the, 13th 


Mareh 1923 the order confirming the sale 


and the sale were set aside on review. On. 


appeal the.District Judge has set aside 
this order and confirmed the.sale. He has 
held that the order ofthe Court releasing 
the house from attachment took effect from 
the time that it was. communicated to the 
Sale Amin and not from the time that it 


was ‘actually passed by the Judge in Court.': 


Jitmal applies for revision of this order. 

The - auction-purchaser’s Counsel sup- 
ports the decision of the lower Appellate 
Court on the ground that the authority of 
the Sale Amin as the agent of the Court 
to sell the house continued till the can- 
cellation of ‘it was brought to his notice. I 
do not see how the principles of the law of 
agency can have any application to judicial 
acts, l 


" "The sale of the house depended on the. 


existence of the order of the Court direct- 
ing it to be attached and sold. As soon 


as this order ceased to exist no sale could - 


take place and if any was held it was un- 
authorized and of no effect. The rulings 
cited by the auction-purchasers Counsel 
are cases of stay of execution proceedings 
or cases of objection taken by the judg- 
ment-debtor after the sale and are not to 
the point here. On the other hand [Sant 
-Lal v. Umrao-Un-Nissa (1)j, is directly in 
point. 
an order postponing the sale but the 
, (1) 12 A796; A. W. N. (1889) 201; 6 Ind. Dec. 
(y. 5.) 811. i l 


In that case the Court had passed 


the officer not being aware of the order was 

not material and that the sale was illegal. 
The sale having been illegal the first 

Court's order of the 31st July 1922 passed 


on the assumption. that it was valid and 


the order of the 10th August 1922’ confirm- 
ing it were both wrong and the latter order 
was rightly set aside on review. The 
District Judge's order confirming the sale 
is without jurisdiction and is set: aside. 
The First Court’s order passed on review 
will stand. Costsin this and the District 
Judge's Court will be paid by the non- 
applicant Zunibarlal. Pleader's fee Rs. 20. 
K, S. D. Order set aside. 


aem MÀ ei 
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^ QUDH JUDICIAL COMMIS- 
SIONER’S COURT. . J 
SECOND CIVIL APPEAL No. 162 or 1923. 
May 28, 1924. l 
Present x—Mr. Pullan, A. J. C. 
‘Firm JHANDOO SINGH-HARBANS 
SINGH-—PLAINTIFF—AÀPPELLANT ` 


2E versus 
Firm KUNJ BEHARI LAL-BAIJ NATH— 


DEFENDANT—RESPONDENT. . . 


'. Contract Act (IX of 1872), s. 107—Failure to take 


over goods sold—Seller, when can re-sell—Earnest money, 
whether can be recovered. "d ' 
If the buyer does not take over the goods sold. 
within a reasonable time it is open to the seller to 
re-sell the goods. He must, however, give the buyer 4 
notice under s. 107 of the Contract Actand is not, in 
any ease, entitled toretain the earnest money. 
Appeal against an order of. the Sub- 
ordinate Judge, Barabanki, dated the 23rd. 
February 1923, reversing that of the Munsif, - 
Fatehpur, dated the 1st December 1922.. 
: Mr. A. P. Sen, for the Appellant. . 
Mr. Niamat Ullah, holding ‘brief of Mr. 
Wasim, for the Respondent. 


JUDGMENT.—This is a second appeal 
inasuit in which the two lower Courts are 
at variance. The facts of the case as now - 
established vary considerably from the 
allegations made by the parties in the plaint 
and thé written statement. Briefly they 
are as follows. The plaintiff purchased a 
quantity of rice from the defendant to be 
delivered at Chaukaghat Station and paid 
Rs. 505 as earnest money. The defendant 
delivered the goods at Chaukaghat Railway 


4 
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Station but the plaintiff did not take 
delivery. With the completion by the 
defendants of their portion.of the contract, 
the contract of sale was complete and there 
only remained for the plaintiff to take over 
the goods of which he had become owner 


and pay the balance of the price. If the 
plaintiff did not take over the goods within 


.& reasonable time it was open to the defend- 


ant to give him a notice under s. 107 of 


. the Contract ‘Act and re-sell the goods. ‘If 


“he re-sold the goods at a profit he would 


t 


. no right. 


"be entitled to the profit; if he re-sold them 


at a loss he would be entitled to recover 
the loss from the plaintiff. Asa matter of 
fact the plaintiff did not take the goods and 
the defendant did not serve him with 
any notice, The defendant illegally sold 
the goods at profit. The plaintiff filed a 
suit in a wrong Courton wrong allegations. 
He was referred to the proper Court and 
he obtained a decree for the return of his 


earnest money and the profit which was 


made by the defendant. This, however, is 


.not what the plaintiff asked. He asked for 


the return of his . earnest money and 
damages on‘ account of profit which he 
might have made had the goods been 
delivered at a different railway station, a 
claim to which he has been proved to have 
Both parties are in, the wrong 
but the first error was made by the defend- 
ant who sold the goods without giving 
a notice to the plaintiff. This wrongful 
act of the defendant ‘enabled the plaintiff 
to come into Court because the goods 
were really his and the defendant had no 
right to sell them. It appears to me, how- 
ever, that the plaintiff's rights were limited 
to the return of his earnest money, for his 
claim for damages amounting to Rs. 408 


is not equivalent to.a claim for the profits. 


made by the defendant, anda decree for 


.the latter cannot be substituted for a decree 


for the former. Moreover he has no title to 
obtain damages inthat he failed to take 
delivery of the goods and pay the balance 
of the price. The defendant, even under 
s. 107 of the Contract Act, was not entitled 
to retain the earnest money. He was only 
entitled to the profit which he made by the 
re-sale’ and he was really only entitled to 


-this if he had sent notice. to the plaintiff. 


‘He is only able to retain this profit because 
the plaintiff has-no right in law to recover 
this sum from him. The lower Appellate 


‘Court allowed the appeal and : dismissed 
‘the plaintiffs suit on the ground of equity 
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but I cannot follow the argument of the 
learned Subordinate Judge. There is no 


. equity in allowing the defendant who sold 


the property without giving notice and 
who: put up in Court a defence fully as 
false as the plaint to retain a price Rs. 254 
in excess of the amount for which he had 
originally sold the goods as well as Rs. 505 
which had been paid to him by the plaint- 
iff as earnest money. The rulings which 
have been referred to by the respondent 
as to the forfeiture of earnest money do 
not really apply to a case governed by s. 78 
of the Contract Act where the contract of 
sale is complete by the payment of the 
earnest money. These rulings all contem- 
plate an incomplete contract. In my opinion 
neither of the Courts below has given a 
true or equitable decision. The plaintiff is 
not entitled to recover the profits made by 
the re-sale of the goods and the defendant 
is not entitled to retain the earnest money 
paid by the plaintiff. I, therefore, allow 
this appeal in part and order that the 
plaintiff's suit be decreed for Rs. 505 with 
the pending and future interest at 6 per 
cent. per annum.  Proportionate costs are 
allowed in all Courts. 


K. S. D. Appeal allowed. 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No. 18 or 1924. 
June 5, 1924. . 
Present: —Mr. Justice Godfrey. 
MG TAW SAN—APPELLANT 
| VETSUS 
MG PO THEIN—RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 


Civil Procedure Code (Act V of 1908), O. XXI, v. 2— 


Part payment of decretal amount—Application to 
certify, when may be made—Siep-in-aid of execution 
— Application for execution— Terminus a quo. 

An application to certify a payment made fo a 
< is a step-in-aid of execution. [p. 174, 
col. 2. 

An application made by a decree-holder to certify 
payments made within three years of the decree may 
be made at any time within three years from the 
date of such payments, and, if so made, will afford 
the decree-holder a fresh starting point of lunitation 
within the meaning of Art. 182 (5) of the Limitation 
Act. [ibid.] 

Lakhi Narain v. Felamani Dasi, 97 Ind. Cas. 11; e 
20 O.'L. J. 131 and Jotindra Kumar Dass v. Gagan 
Chandra Pal, 45 Ind. Cas. 903; 46 C. 22, referred. 
to. 
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< Second appeal against the judgment and 
decree.of the District Court, Sagaing, in 


Q. A. No 122 of.1933. 


Mr. A. C. Makerjee, for the Appellant. 
Mr. S. Mukerjee, for the Respondent. 


J UDGMENT.—In this case the appel 


lant, who is one of the judgment-debtors ` 


in Suit No. 30 of 1919 of the Sub;Divi- 
sional Court of. Myinmu, appeals against 


, an order of the District Court of Sagaing, 
reversing an order of the Sub-Divisional 


Court and directing that execution should 
issue against him of the decree obtained 
by the respondent on the 6th August 1919. 
. It appears that the respondent first ap- 
plied for execution of his decree on the 
sist August 1919, but without result. No 
subsequent- steps were taken to execute 
the decree until the 21st October 1922, 
when the decree was already time-barred. 


‘The. application was dismissed on that 
l ground. 


On the . 8th December 1922, however: 
he applied to the Court in order to certify 
certain alleged part payments as having 
been made to account of the decree-before 


it was time-barred, and followed this Up . 


with a fresh application for execution òn 
the 30th April 1923; giving credit. for the 
part payments alleged to have been made. 

At the hearing of this last application 
enquiry was made.into the alleged part- 
payments, which were denied, and the 
applieation was dismissed by the Sub- 
Divisional Court, the Court finding that 
the alleged payments were not proved and 
that the Application was, therefore, time- 
barred. 

On appeal the District Court set aside 
this finding and order and directed exe- 
cution to issue. It is against this order of 
the Distriet Court that. the present appeal is 
preferred. 

Tt. is contended on PU of the ap: 
pellant that an application made in order 
to. certify payments is not a step-in-aid of 
execution; that it does not lie after the 
decree: itself is time-barred; that no Court 
executing a decree shall recognize a pay- 
ment, which has not, been certified; that 
execution having been refused in the pre- 


vious application cannot now issue, as that. 


would be questioning orders passed in 
execution in the same proceedings, and 


finally that the pari-payments alleged have, . 
in fact, not been proved and that the ap- 


'plication-i is time- barred. 
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and, 
holder a fresh star ting point for limitation ` 


. [84 I. C. 1994). 


There ean be no: doubt upon the P 
ities. that an application to-certify -is a. 
step-in-aid of execution. It would also 
seem clear from the rulings cited in Lakhi 
Norain v. Felamant Dasi (|) and Jotindra 
Kumar Dass v. Gagan Chandra Pal (2), 
from which I see no reason to differ, that 
an application made by a -decree-holder 
to certify. payments made within three 
years of the decree, may be made at any 
time within three years fromthe dates of 
such payments (Art, 181, Limitation Act), 
if so made, will afford: the decree- 


within the meaning of Art. 182 (5) ofthe |. 
Limitation Act [see Jotindra K umar Dass- 
y. Gagan Chandra Pal (2)]. 

The previous application for execution; 
which was rejected, did not, in the opinion 
of the Court, lie, because no payments had, 
in fact, þeen certified and no application 
had then been filed-to certify them. This. 
omission has now been rectified and an 
application has been filed. In such circum- 


' stances I ean see no force in the conten-- 


tion.that the present application cannot now 
be entertained. 

The objection taken that under 0. XXL 
r. 2; C. P. C., that a payment which- has. not 


been certified shall not be recognized by: 


a Court executing. a decree, therefore, falls 
to the ground: < 
On the question as to whether ih part-- 


payments ‘alleged have been proved or not 


I must. say that I was at first impressed . 
by the argument that if they had indeed 
been made, they would surely have been 
mentioned in the earlier application, but I 
find that they, in fact, are mentioned. 

In the first application of all—the one- 
of the 31st August 1919—they were mot, 
of course, mentioned, because they had 
not then been made. It is true that the- 
first payment of Rs. 200 on the 3rd.Sep- 
tember 1919, was made before that applica- 
tion was dismissed for default; but that ' 
very default, as ‘apparent from the diary , 
of the execution. proceedings No. 28 of 
1919 appears to me only consistent with. 
the fact of some payment having beén 
made and strongly corroborative of the | 
deeree-holder's cage, The entry ofthe 8th 
September 1919 runs:—“Case called. Decree-- 
holderespresent, but the notice returned un- 
served; issue fresh notice to appear on 23rd 


(1) 27 Ind. Cas. 11; 20 C, D. J. 131, > 
(2) 45 Ind. Cas. 903; 46 C. 22. 


[84 I. C: 1924] 


September. 1919. " That would be the order 
more.or less as of course; and it does not 
appear that the decree-holder even stated 
that he wanted a fresh notice. From the 
next entry it would scem that he did not, 
for it runs:—‘Court-fee not paid—suit 
(? application) ) dismissed for default." 

In these circumstances it would not ap- 
pear that the decree-holder, who, if he ap- 
peared at all, appeared i in person, got much 
opportunity of certifying a par t-payment, 
and if he did, I do not think it is very 
much matter for surprise that he did not 
think of mentioning it; he had not receiv- 
ed satisfaction .in full, and his Pleader 
was not present toadvise him. He does-not 
a to have been cross-examined | about 
this 
. In his next application he does make men- 

tion of the three ‘payments now alleged. 


The evidence. adduced in support of. 


them is not very strong; but I think it is 
greatly strengthened by the inherent pro- 
babilities of the case and the almost irre- 
sistible conclusion that the decree-holder 
must have received part-payments of some 
sort or he would not have made default 
in his first application for execution or have 
delayed so long i in applying again for execu- 
tion. 


at by the District Court was correct and 
that the application for execution is not time- 
barred. 


The appeal is accordingly dismissed with: 


costs, - Adyocate's fees fixed at three gold 
mohurs. E 
K. S. D. Appeal dismissed. 


—À f 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 633 
or 1922. 

May 5, 1924. 

Present :—Mr. Justice Suhraw ardy and 

~ ' Mr. Justice Duval. 
DURGA. PROSAD SEN-—PraiNTIFF— 
APPELLANT 
VETSUS ` 
KALI CHARAN AICH RAI—DEFENDANT 


— RESPONDENT. 

Limitation Act (IX of 1908), Sch. T, Ate. 73, 80 
—Negotiable Instruments Act (XXVI of 1881), s. 21 
—JPronmissory-note payable at sight, suit on—Limita- 
tion, commencement of. 


DURGA PROSAD SEN V. KALI CHARAN AICH RAI. 


I, neve bore: think that the finding arrived 
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When a promissory-note is made “payable at sight” 
it must be taken to mean “payable on demand." 
[p. 476, col..1.] 

A suit on a promissery-note which is payable on 
.demand or at sight is governed by Art. 73 or 
Art. 80 of Sch. I io the Limitation Act and time 
‘begins to run from the date ofeexecution of the 
promissory-note. [;bid.] 

Appeal against a decree of the Addi- 
tional District Judge, Tipperah, dated the 
10th of December 1921, reversing that of the 
Subordinate Judge, Second Court, dated the 
23rd of February 1918. 

Babu Surendra Nath Guha and M. Nurud- 
din Ahmed, for the Appellant. ' 


Babus Brojalal Chakraborty, Abinash 


‘Chandra Ghose and Sris Chandra Sen Gupta, 


for the Respondent. 


! JUDGMEN T. 

Suhrawardy,,J.—The suit out of 
whieh this appeal has arisen was brought 
on a promissory-note which is worded 
as follows:—‘ Handnote on condition of 
payment at .sight. To Babu Durga 
Prosad Sen. On the 29th Bhadra 1324, 
I borrowed Rs. 2,000 for eloth business 
of you and another at Sáchur Bandar. 
Afterwards owing to non-payment of that 
amount you have instituted suit No. 445 of 
1910 in the First Court of the Subordinate 
Judge at Comilla. Now by amicable settle- 
ment with you on behalf of the said 
business (or firm) Rs. 2,000 is settled as 
due. Not being ableto pay this amount 
in eash l again to-day take this loan of 
Rs. 2,200 forthat business. I will pay in- 
terest on this at the rate of 1 per cent. per 
mensem up to date of re-payment." The 
suit was decreed by the Court of first in- 
stance. On appeal the Appellate Court 
dismissed it on the ground that the defend- 
ant was not personally liable. There was 
a further appeal to this Court and the 
matter was sent back to the Distriet Judge 
for decision in certain matters one of which 


was the question of limitation, The ques- 


tion of limitation arises in this way: The 
promissory-note was executed on the 3lst 
December.1910. - The plaintiff alleged pay- 
ment of interest on the 6th September 
1913 and lst January 1914. "The suit was 
instituted on the 2nd January 1917. 1f 
the payments as alleged by the plaintiffs 
are proved to be genuine the suit is in 
time. But the learned Subordinate Judge 
of the First Court found that the payment 
of the 6th September 1913 was not suff- 
ciently proved but the payment of the lst- 
January 1914 was clearly established. He 
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was of opinion that time ran in. the present 
case from the date on which the document 


was shown. to the defendant, calculated 
the period of limitation from the Ist Janu- 


ary 1913 and held that the suit was in: 


time. ` The learned District Judge in the 
Court of Appeal below did not quarrel with 


those findings but he was of opinion that, 


. under the Limitation Act time ought-to run 
from the date of the execution of the pro- 
‘missory-note and since the payment of 
interest proved was in January 1914. the 
Se had already become barred on that 
. aate. 
ihe expression at sight in the promissory- 
note. It is argued by the learned Senior Gov- 
ernment Pleader who appears for the appel- 
lant that “at sight" should be taken to mean 
after presentation and that ‘the proper 
. Article of the Limitation Act applicable to 
this case is Art. 80. The expression “at 
sight” isnot defined inthe Limitation Act. 
It is an expression borrowed from ‘the law 
relating to negoitable instruments. Section 
21 of the said Negotiable Instruments Act 
(XXVI of 1881) says that the expression 
“at sight” and “on presentment” mean on 
demand. The expression “after sight” means 


ina promissory-note, after presentment for ` 


sight. It is provided that “at sight" means 
"on demand”; and a distinction is drawn 
between “at sight” and “after sight,” the 
latter expression meaning “after presenta- 
tion.” The same view is supported by 


S. 162 of the Act which makes it neces-' 


sary that a promissory-note payable at 


a certain period after sight must be pre- 


sented to the maker thereof: for sight; 
and s. 64 provides that promissory-notes, 
Bills of Exchange and cheques must be 
presented for payment to the maker ete., 
in, default of such presentment, the 
other parties thereto are not liable thereon 
to such holder. The exception to that sec- 
tion is of great value in construing the 
expression “at sight" and in discovering 
the true import ofthe laws. It says that 
where a promissory-note is payable on 
demand andis not payable at à specified 


place no presentment is necessary in order 


to charge the maker thereof! This excep- 
tion applies only to promissory-notes. So 
if is clear that a promissory-note that is 


payable on ‘demand or at sight (both ex-. 


pressions being synonymous under. s. 21 of 
the Act) is governed by Art. 73 of the 
"Limitation Act, buta Bill of Exchange pay- 
able -at sight comes under Art. 70-.and 


i 
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The whole controversy gathers round 


. (841. C. 1924] 
time runs from the date when the bill is 


presented. We find that there is no author- . 


ity for holding that the expression “at 
sight" bears à meaning different from that 
given in the Negotiable Instruments Act. 
Some assistance as to the interpretation 
of this expression may be obtained from a 
reference to Art. 72: of the Indian Limi- 


tation Act. That Article govérns cases of | 


promissory-notes payable at a fixed time 


after sight or after demand; the words "after ' 
sight” and “after demand" in that Article ` 


being obviously used in the same sense. 
We are aecordingly of opinion that the 
view taken by the learned Judge as to 
the meaning of the expression “at sight" is 


' eorrect and time should run from the date 
ofthe execution of the promissory-note, . 


namely, the 31st December 1910; and as 


the debt was barred on the Ist January ` 
1914 on which date the defendant made 


some payment towards interest the plaint- 
iffs claim is barred by limitation. 

There is another'diffieulty in the way of 
the plaintiff,namely, that he admitted that 
the defendant made some payment on the 
6th September 1913. No doubt he has not 
been able to prove that payment but on 
his own case the promissory-note: was 
placed before the defendant on that date. 
It is not necessary to consider this question 
further since weare of opinion ‘that when 
a: promissory-note is. made payable at sight 


it must be taken to mean payable on 


demand. 


The appeal fails and is dismissed’ with . 


costs. | 

Duval, J.—I agree.—In my opinion in 
view of s. 21 of the Negotiable Instruments 
Act the promissory-note must be treated as 
one payable on demand; and as such, limita- 


tion under Art. 80 or Art. 73 will be 3 years: 
‘from the date of the execution of the instru- 


ment; and as there is no saving: of limitation 
by the payment of the Ist January 1914 the 


suit was out of time on the 2nd January . 
1917 the date on which it was instituted. I’ 


agree that the suitig barred by the limi- 


tation and that the appeal should be dis- 


missed with costs. | 
Z. K. Appeal dismissed. 


=> 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No: 2112 or 192]. 
May 26, 1924. 

Pent —Mr. Justice col mi and 

Mr, Justice Zafar Ali. ~ — 
KHAIR MUHAMMAD AND ANOTHER— 
DEFENDANTS—ÀPPELLANTS ' ` 
- persus 
“UMAR DIN. AND ANOTHER— PLAINTIFFS 


AND JHANDU-—DEFENDANT—RESPONDENTS. 
Civil’ Procedure Code (Act V of 1908) s. 11 
Expl. 6— HReversioner's suit to contest alienation of- 
ancestral property—Deeree, scope of-—Second suit by 
other reversioners, whether competent. 
A. decree passed in a suit by a reversioner for a 


declaration that a certain sale of ancestral property : 


shall not affect his reversionary rights is binding not 
only between him and the tr ansferee, but also’ as. 
between the whole body of reversioners on the one 
hand and the transferee or his representatives-in- 
title on the other. [p 477, col. 2.] 

Muhammad Din v. Fatteh Muhammad, 24 P. R.’ 
1906; 96 P. L. .R. 1906; 50 P. W.R. 1906, Kesho 
Prasad Singh v. Sheopargash. Ojha, 64 Ind. Cas. 248; 
44 A. 19,19 A. L. J. 749; 3 U. P. L. R. (A) 117;. 
(1922) A,L R. (A.) 301, ERA d 

When, therefore, in a suit for declaration that a. 
certain sale of ancestral property shall not affect the- 
plaintifis’ reversionary rights, it appeared that a 
previous suit by four other reversioners for a similar 
déclaration about the same land had been dismissed 
and that the present plaintiffs, who were then minors, 
‘were made defendants, under the guardianship of their 
sister: 

Held, that the suit was barred by s. 11, Sixolansdon 
6 of the O.-P. C. [p. 478, col. 1.] 

- Venkatanarayana Pilley v. Subbammal,29 Ind. Cas:. 
298; 38 M. 406; 17 M. T. 435; 28 M. L. J. 530; 17 
Bom. L. R 468; 190. ky. N. 611; 2 L. W. 596; (1915). 


M. W. N. 555; 91 0. L. J. 515; 42 L A. 125 (P. 0.) 


Br 020 Behari Mitter v. Kedar Nath Mozumdar,12 C. 
580; 6 Ind. Dec. (N. s:) 394 (F. B.), distinguished. - 


Second appeal from a decree of'the 
Additional District Judge, Hoshiarpur at 
Jullundur, dated the “19th May 1921, 
affirming that of the Subordinate’ J udge, 
First.- Class, Hoshiarpur, dated.. the 6th. 
November 1920. 

Mr. Fakir Chand,. for the. Ausente 

Mr. Iqbal Chand Chopra, for the Respond- 
ents. 


JUDGMENT — In ‘the suit gah of 
which thé present second appeal arises 
Umar-Din and: Ghulam Muhammad, 're- 


wersioners of Jhandu, sued, for.a declaration’ 


that two sales. by him of ancestral land, 
dated . 24th October and lst July 1911, 
respectively, should not affect their rever- 
sionary rights. 
the suit so far as it related to the sale 
of lst July 1911. "The other sale, dated 
24th October 1911, was for Rs. 200 and 


the Courts granted the plaintiffs a decree ' 


declaring that it should . take effect asa 


KHAIR MUHA'MMAD V. UMAR DIN, 


The Courts below dismissed: 
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mortgage and should affect the plaintiff's. 
` reversionary rights to the extent of Rs. 90 


only. 


Hukman, the vendee, filed” a second ap- 
peal to this Court, and it is contended by his 
Counsel that the suit was barred by s. 11, 


. Explanation 6, C. P. C. It appears that 


a previous suit was brought by four ofthe 


` reversioners, Shah Fakir and others, fora 
‘similar declaration about this very sale. 
, That suit was dismissed on the 28th July 


1913. The present plaintiffs, who were at 
that time minors, were made defendants: 
under the guardianship of their sister. 
Thé contention on behalf of the appellant 
is that in the previous suit the then plaint- 


- iffs litigated bona fide on account of the 


private right claimed in common with 
themselves and others, namely, defend- 
ants Nos, 3 to 28 in that suit, that the 
present plaintiffs were impleaded as defend- 
ants, and that, therefore, they, as being 
interested in the right claimed, must be 
deemed to have'claimed under the persons 
then litigating. In the ease of Muhammad 
Din v. Fatteh Muhammad (1) it was held 
that a decree obtained in a case of this sort 
by a reversioner against an alienor or 
alienee enures for the benefit of whoever 
may be the person entitled to succeed when 
the inheritance falls in, provided that such 
heir is himself the descendant of the com- 
mon aneestor of himself and the alienor 
who alienated the land. The present plaint- 
iffs.are the descendants of the same com- 
mon ancestor as the alienor. In the case 
of Kesho Prasad Singh v. Sheopargash Ojha 
(2) a suit was brought by a reversioner to 
set aside. an ‘alienation made by a Hindu 
widow, and it was held that it was brought 
hy him in a representative capacity, that 
is to say, as. representing the whole body 
of reversioners for the protection of the 
estate and thata decree in such a suit is, 
therefore, binding not only between the 
reversioner who brought the suit and the 
transferee, but also as between the whole 
body of the reversioners on the one hand 
and the transferee or his representative in 
title on the other. The J udges pointed 
out that the reason for this is that the 
reversioner who sues represents the others 
and ‘Explanation VI to. s. 11, C. P. QC, 
comes into operation. In arriving at this. 
decision the Court followed the “principle” 
(1) 24 .P. R. 1906; 96 P. L. R. 1906; 50 P. W. R. 1906! 


(2) 64 Ind. Cas. 248; 44 A. 19; 19 A. L. J. 719; 3 U. 
P. L. R. (A) 117; (1922) A. I.R. (A) 301. l 
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enunciated by their Lordships of the Privy 
‘Council in Venkatanarayana Pillai v. Sub- 
bammal(3) We consider that this authority 
is clearly applicable to the present case. 

- A reference to the previous suit, moreover, 
Shows that the plaintiffs there asked for a 
declaration that the sale should: not affect 
the rights of the plaintiffs and defendants 


Nos: 3 to 28 reversioners'of'the vendor. | 


‘This clearly shows that they were litigating 
bona fide in a representative capacity on 
behalf of the whole body of reversioner. 
The fact that the then plaintiffs were more 
remote reversioners than the present plaint- 
iffs does not appear to us to affect the 
case in any way. Counsel for the respond- 
ents referred us to Brojo Behari Matter 
v. Kedar Nath Mouzumdar (4) and Somas- 
undara Mudalt v. Kulandaiwelu Pillai (5) 
but a perusal of those cases shows that 
they are not on all fours with the present 
one. 

We accept the appeal and setting aside 
the order of the lower Court dismiss the 
plaintiffs suit with costs. . 

K. S. D. Appeal accepted. 

(3)29 Ind. Cas. 298; 38 M. 408; 17 M. L. T. 435; 98M. 
L. J. 535; 17 Bom. L. R. 468; 19 O. W. N. 641; 2 L. W. 
596; n M. W. N.555; 21 C.L. J. 515; 42 I. A. 125 

(2 12 C. 580; 6 Ind. Dec. (x. s.) 394 (E. BJ, 

(5) 28 M. 457; 14 M. L. J. 401 (F. B). 


Wr miii t ar 


CALCUTTA HIGH: COURT. 
APPEAL FROM ORIGINAL Decree No. 35 
oF 1921. 

June 4, 1924. 
Presént:—Justice Sir N. R. Chatterjea, 
KT., and Mr. Justice Chotzner. . 
‘Kumar SANKAR ROY CHOWDHURY 
AND OTHERS——PLAINTIFFS-—AÀ PPELLANTS 
versus 

, Tue SECRETARY or STATE ron 
INDIA iN COUNCIL —DEFPENDANT— 
RESPONDENT. 
_ Construction of documents— Sale certificate—Ambigu- 
ity in terms—Conduct of parties, whether relevant— 
Government Notification of sale specifying area— 
Purchaser, whether entitled to accretion. 


Where there is an ambiguity in the terms of a sale. 


certificate, evidence of the conduct of the parties is 
admissible to show what was intended to be sold. [p. 
483, col. 1.] s 

Where a char mzhal is put up for sale by public 
-auction, the fact that the Government Notification 
about the sale specifies the existing area of the mahal 


H 
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[84 I. C. 1924] 


does not prevent the purchaser or his representative- 
ia-interest from claiming the accretions tothe estate. 


Gunga Narain Chowdhry v. Radhika Mohun Roy, 
21 W.R. 115, followed. 

Gholam Ali Chowdhry v. Collector of Backergunge, 
2 OQ. L. R. 39, Jugobundhoo Bose v. Koomoodinee Kant 
Banerjee, 19 W. R. 89, distinguished. 

Kristo Mohun Bysack v. Collector of Dacca, 24 W. 
R. 91, referred to. s 


‘Appeal against a decree of the Subordi- . 
nate Judge, Fifth Court, Dacca, dated 
the 30th September 1920. 

Babus Jogesh Chandra Roy, Atul-Chandra 
Gupta, Satish Chandra Sinha and Dwi- 
jendra Krishna Dutt, for the Appellants. 

Babu Surendra Nath Guha and Moulvi 
Nuruddin Ahmed, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit (Suit No. 81 of 1915) which was 
one for declaration that the lands in dis- 
pute, 784 acres, which Government formed 
into a Deara Estate No. 1503 with a reve- 
nue of Rs. 5,681—was pari of the plaintiffs’ 
permanently settled estate Char Alokdia 
Touzi No. 1071 (present Touz: No. 174) held. 
at a fixed revenue, that Government had. 
no right to assess the lands in dispute 
with revenue and for other reliefs. The 
disputed lands are shown in the case map 
in two blocks, the northern is called Ka. 


and the southern Kha, both being coloured. 


yellow. 'The proceedings which immedi- 
ately led up to the institution of the pre- 
sent suit are the following. 

The Assistant Deara Survey Superintend- 
ent found that certain newly formed 


. lands were not included in the settlement 


of the estate Alokdia, which was sold in 
1863 to the predeceggor-in-title of, the 
plaintiffs. The plaintiffs’ objected to the 
Deara proceedings, but those objections 
were rejected and the proceedings were 
forwarded to the Board of Revenue for 
sanction. They .were accordingly sanc- 
tioned by the Board of Revenue, and a 
settlement of the lands for 12 years was 
made from the lst April 1914 to 3lst 
March 1916. The plaintiffs took settlement 
under protest. 

It appears thatin 1844 a big chur was 
thrown_up on the bed of the river Brahma- 
putra. The Government took proceed- 
ings under Regulation IY of 1819 and got 
possession of the lands. These lands con- 
stituted Char Alokdia and became the pro- 
perty of Government. In 1852, Thak 
Survey -was made of.those lands and it 
was found that 8211  bighas appertained. 
to the mehal. Tne Revenue Survey:took 
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place in 1854 in which also, it was found 
that the same quantity ‘of lands apper- 
tained to that  mehal. 'The' Government 
made temporary settlements of the mehal 
from‘ time to time, and ultimately on the 
30th May, 1863, issued a notification’ in 
the Calcutta Gazette for the sale of the 
mehal. 
were thesé:— 

"Notice is hereby given that zen oet 
right of Government to the undermen- 
tioned" khas mehal, situated in the Dis- 
trict. of Pabna, and ' mentioned in’ the 
statement hereunto annexed will be put up 
to sale: 


‘The statement of the mehal was as fol- 


lows:— 


Touzi Name. of: Area. Jama — lper Total, 
"No. piae and Assessed. cent.for Sudder 
Parganah. l Roads Jama 
10i Talang Chur 5503-6-4 887-10-11 814-0 ,896-8-11 
Alakdiya, . 
.Perganal’ 
 Berahimpur. 


Upset’ price 17 98-1-10. 

The mehal was purchased by one Mr. 
Trisandi on behalf of the Nathpur Indigo 
Concern, and the ‘plaintiffs’ pr edecessor 


Gungamoni Chowdhurani purchased the. 


mehal from the owner of that concern on 
the 28th „March 1878. Gungamoni after 
purchasing it applied for registration of 
her name under the ‘Land Registration Act. 


Her namé was registered in. respect, of | 


mehal "Jazira Char Alokdia, Touzi No. 
Old 1071 present. No. 174.” 
In the General (A) Register (under sec- 


tions 6 and .7 of Act VII of 1876) the 


estate is described as 
Char,” 


" Alokdia Jazira 
the- Touzbt No. is given as 174, the 


total area 2790 acres? roods, 27 poles, and . 


the Gov ernment Revenue Ks. 887-8-11. 


The area corresponds exactly with the, 


area. mentioned in the. Revenue Survey 
Map. ‘It is true that the entry in the 
General Register does not affect the Gov- 
, ernment, but it shows that the Government 
recognized the area of the estate to pi the 
same as stated above. og 


‘There were three proceedings for assess- 
ment of revenue with respect to some lands 


of Char Alokdia before the proceedings of 


1913 referred to above. In 1874-75 certain 
lands were formed into a new estate No. 
1141 on the ground ‘that those lands were 
newly formed chur lands. At that time 
Mr. Graham the predecessor-in-interest of 
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the plaintiff was the owner of Char Alokdia. 


, He. objected that the Government had no 


right to create a new estate in respect of 
the lands which had already formed part 
of Char Alokdia. 'The Collector Mr. Rees 
recommended the cancellation of the new 
estate on the ground that the Revenue 
other maps showed that 
the new estate was réally ‘reformation of 
the lands of Char Alokdia. The Board 


_ accepted the recommendation of the Collect- 


or, and on the 18th December 1875, they 
sanctioned the removal of the estate Char 
Alokdia from the revenue roll. The second 
proceedings were held in 1881. In that 
year the Government again made a new 


' estate of certain lands of Char Alokdia and. 


certain other lands. This new estate was 
nunibered 10776, and a large portion of the 
lands now in dispute was “included i in that. 
estate. Gungamoni (who was then the 
owner of estate Char Alokdia) on the 10th 
July 1880, filed a petition objecting to 
the inclusion in the new estate, of lands 
which according to the Revenue Survey 
appertained to ‘her estate Char Alokdia. 
Thereupon one Jadu Kanungoe was directed 
to compare the “Survey “Map of Char 
Alokdia whose lands are alleged to have 
been measured and included in the Jazira 


Chur No. 10776 which is under settlement." 


He submitted his report on the 24th 
February 1881, that only 1036 bighas and 
odd fell outside the Revenue Survey area 
and should_be brought under settlement. 


_ The Deputy: Colleétor found on the Kanun- 


goes report and upon his own enqui 
that 1926 bighas of land of Alokdia had 


' reformed on the original side and was 


meásured in the new mehal and recommend- 
ed ‘that as the land was reformation on 
original site, might be kharijed. The 
settlement papers were accordingly sub- 
mitted by the Collector to the Commis- 


sioner of the Dacea Division and he in his | 


turn submitted the "settlement papers of 
Government Estate No. 10776 Island Chur 
on the river Jumna received from the 
Collector of Dacca with his letter No. 1032 
dated 26th October of 1851” to the Board 
of Revenue on the 20th March 1882. He 
recommended the settlement of 1036 bighas 
ll cottas 17 drones only, and the Board 


-sanctioned the settlement accordingly by 


its order dated the 4th April 1882. and. 
directed-the original papers to be returned. 
The effect of this settlement of 1036 bighas 


‘of land will be considered later. 


t 
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Lastly there were proceedings in 1891' 


relating to land$ within the Revenue Survey 
‘put ` which were’ sought to be again 
assessed with revenue. The matter came 
up 
remanded by an order dated the 26th 
April 1894. There were 3 plots in dispute 
in that case, namely, plots X, Y and Z. X 
was. claimed by the plaintiffs as part of 


Alokdia according to, the map of 1863; Y às ` 
' part of another "Mouz za, ‘and -plot Z was 


claimed as being included in the Revenue 
Survey Map of 1854 of'^Alokdia. The 


remand order of the Board of Revenue ' 


dated the 26th April 1894 directed certain 


maps to be plotted on the Amin's map. In 


para. 2 of the directions it was stated 
“The maps of Alokdia of 1854 and 1863. 
As to the latter it is to be remarked that 
ihe Collector admits the ci aim, and ihe 
question is whether the appellant is entitled 


' to hold in addition the lands covered by | 
The maps were accordingly 


the former." 
plotted and the Commissioner of the Dacca 
Division reported that the plaintiffs were 
entitled to hold’ the lands included in the 
Revenue Survey Map of 1854 in' addition 


to the lands included in the map of 1863; 


and that ‘plot X, the south-western and 
plot Z, the north-western portions will have 
to be released as reformation of Estate 
Alokdia surveyed in. 1854 and 1863. It is 
unnecessary to referto what was said by 


the Commissioner with reference to the 


lands of Mehdinagar. The .matter then 
came up before the Board and by a 


resolution dated the 6th March 1896, they: 


concurred with the Commissioner and held 
as follows:: 
“It is plain that ilie three tracts’ of land 





which were indicated as X, Y and Z, in’ 


“the ‘order of remand belonging to the 
appellants, and further that the Govern- 
ment has no ‘claim to any part of the 
land as forming part of an Island Char. 
Whether the remaining portions ought to 


be assessed or not at the next Dedra Survey n 
is a matter which can more appropriately ' 
be decided when ‘that survey takes place. ` 
The Board do not see any means óf assessing | 


them now." 
The-proceedings of" 1891 as well as those 
of 1874-75 do not relate to the lands’ in 


to ths Board of Revenue and was: 


. SANKAR ROY v, SECRETARY OF STATE FOR INDIA. 


/ 


_this case, but the appellant relied upon" 


"them to show that the Revenue Survey 
Map was accepted by Government as the 
basis upon which the lands were released. 


So far as ‘the proceedings of 1881 are” 


. of the Faridpur Collectorate. 


. the notification having 
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concerned, they relate directly to .the lands 
‘in dispüte. A large portion ofthe lands. 
is no doubt covered by those proceedings , 
as 1926 bighas were. held to appertain to. 


Char Alokdia. The other lands claimed 
in the suit were not the subject-matter of 
the: proceedings of 1881. But they are 


claimed by the plaintiffs in this suit on. 


the basis of the Revenue Survey Map. So 


fdr as the 1426 bighas are concerned they .. | 
are covered' both by the 1863 map aswell. 


as the Revenue Survey Maps. 


. The question of the plaintifs’ title mainly. 
depends upon the construction ofthe sale . 
notification dated the Ist May 1863. Go- 
vernment ‘strongly reliés upon the fact - 
that the area was stated to be 5508 bighas ` 


6 cottas 4.chittaks in the sale notification,: 
and it is contended by the learned’ senior 
Government Pleader that that was the only. 
land in existence in 1803 when the estate 
was sold toappellants' predecessor-in-title, 

and it must, therefore, be taken that only 
9908 bighas passed ' to the purchaser under 
the sale. 


‘Our attention has been drawn to the fact , 


that the revenue of the mehal varied from 
time to time with the variation of the area 
under: the temporary settlements. Ib ` 
appears from the resumption proceedings | 
of the Settlement Officer of Dacca dated | 
the 22nd July 1913, that in 1852 the area . 

was 8271 bighas and the revenue was 


Rs. 897-9-10.. l 
- Area ` events: 
du 1854 . . 8149. 1001. . ' 
In 1859 7345. 1512-5-7 
In 1863 5508. 8968-9-1. - 


Itis contended by the learned Govern-: 
ment Pleader that when the mehal was. 
sold in 1863 all that it contained was an, 
area of 5508, bighas, "The sale notification 
however, refers to the Touzi No. 1071, and ` 


. had that Touzi been created for the first: 


time in 1863 when the property was sold 
as consisting. of 5008 bighas only it could’ 
be contended -that only that quantity of - 
land was put up to sale. But the T'ouzi: 
No. 1071 was in existence from before the. 
Revenue Survey. The plaintiffs applied to - 
the Collectorate for information on the. 
point, &nd the information was given that: 
in 1845 the estate bore the Touzt No. 1071. 
That being 
so what was sold was T'ouz; No. 1071; and 


rights which the Governinent had in the 


-5f 


stated that the . 
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estate was sold, it must bé taken that all 


the interest which the "Government had 
in the estate passed to the purchaser. In 
para. 7 of the written : statement, 
defendant denied that the predecessors-i -in- 
interest of the plaintiffs 


purchase entitled to .all the right, title and 
interest of Government in all the lands 
(including the .then existing as well as 
the submerged lands) of the Estate No. 
1071 or that, the plaintiffs by virtue of 
their purchase became. entitled to all'the 
lands of the said estate that was recorded 
in the Thak or Revenue Survey and to 
the lands that were under water at the time 
of those surveys." This indicates that 
there were submerged lands of ' Touzi 
No. 1071, and those lands must have been 
assessed with revenue. If the submerged 
lands were part of Government zemindari 
No. 1071 in 1863 and the plaintiffs’ pre- 
decessors-in-title having purchased Touzt 
No. 1071, all the lands of that touzi 
including the land then existing as well 
as those submerged at the time -of ‘the 
sale passed to the purchaser, there being 
no reservation of the submerged lands: ‘at 
the ‘sale in*1863. 

So far as the proceedings of 1881 are 
concerned it is contended by the learned 
Government Pleader that the only -matter 
that- was before the’ Board of Revenue ‘was 
the matter of:settlement of 1036 bighas and 
that the release of 1426 bighas of lands was 
not before them. But the Commissioner 
of Dacca along with his report dated: the 
20th March, 1882, submitted the ‘“settle- 
ment papers of Government Estate No. 1076 
Island Chur on the river Jumna received 
from the Collector of ‘Dacca with his letter 
No. .1032 dated the 26th October 1881." 
"The, séttlement pápers and 'theletter'of the 
‘Collector of Dacca dated the 26th October 
4881,.must have referred to the release of 
1426 bighas, as only 1036 bighas and odd 
wut of the entire’ quartity of land ‘was 
‘going to .besettled. But the letter of the 
‘Collector dated the 26th October, 1881, ‘has 
not been produced by the defendant; 
though. called upon by the ' plaintiff ‘to’ ‘do 
so, and it-is impossible to hold that the 
settlement papers which showed the release 
‘of 1426 bighas were mot before ‘the Board 
of Revenue. ‘The Resolution of the Board 
of Revenue dated the 26th April 1894 
(Para. 3) states: “The map of' Babu 
Parbati Charan Roy (ie, the map of Jadu 
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"possessed or, 
became by virtue of their said auction 
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Kanungoé) made. in 1880-81: ‘showing what 
was released to the ‘appellants in conse- 
quence: of his proceedings were the lands 
actually released:” The Board of Revenue, 
therefore, were aware of what ‘was released 
in 1881 at any rate in 1894. 


It is contended that it was a case of 
misapprehension on the part of the Collect- 
or, but no such case was set up in the 
pleadin gs, and if, as we hold these lands 
appertained to Touei No. 1071, ‘no question 
of misapprehension can arise. 


.Aunumber.of.cases have been cited before 
us:on the question.as to what passed by 
the .sale'of :1863. The facts of the case of 
Ganga Narain.Chowdhry v. Radhika Mohun 
Roy (1) resemble the facts of the present. 
In that- case the sale certificate stated that 
whetever,zemindari right the Government 
had :in.the .mehal was vested in the pur- 
chaser. Then:there was a specification of 
the mehal under, three heads: the first—— 
Chur Jalalpur &c., within Jalalpur No. 214; 
the second—the area.14,496 bighas and odd. 
and .the.third—the jama viz., Rs, 4,144-2-9 
With:a certain addition. When the map 
of 1863 was made, the Mehal No. 214 had 
an area. of some 17,000 bighas, .but sub- 
‘sequent - measurement show that by a 
diluvion that was diminished to 14,496 
bigkas. The learned Judges observed :—- 
"We apprehend.that. the Collector, as a 
public officer and an’ honest seller, apprized 


.the public that the existing.area was only 


14,496 bighas, and, therefore, the Govern- 
ment would not guarantee the old area 
of 17,000 .bzghas but only that which then 


existed, and .that this specification in no 


-way limited the. import which the words of 
the certificate of sale bore, viz, that 
the whole of the .zemindari rights which 
belongéd to the.Government passed to the 
purchaser. There are no words which tend 
in:any way to restrict the right of the pur- 
‘chaser from ‘claiming thereafter any accre- 
tion. .. The increment. is always a contin gent 

right which the zemindar has.” They 
further observed that .there was nothing to 
‘show that “the present sudder jama is 


‘different.from that originally assessed on 


the mehal.” An application for review 
‘was made on the ground among others that 
the .mehal-had.been the subject of repeated 
settlements.the fifth of which was made in 
1864, .in which the area was declaredto be 
17, 090 bighas, and the sixth which was the 
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‘settlement existingat the time when the’ 


plaintiff purchased showed the mehal to 
consist of only 14,496 bighasand the rent 
had varied accordingly. The Court observ- 
‘ed :—' Now 1t seems to us that:these eir- 
cumstances really have no bearing on the 
question which we pointed out as being im- 
proved, viz., that on the sale—the absolute 
sale—of -the proprietary , rights to plaint- 
iff; there had been any alteration in the 
fixed sudder jama or permanent rent pay- 
able to Government on account of the estate. 
The varying jamas fixed in 1854, and on 
the other settlements now. referred. to,” were 


-only temporary fluctuating rents of farming: 


leases, and those leases being only for short 
` perióds, the rents would of course fluctuate 
(and might vary very greatly) with the 
‘quantity “ot land of which the farmer was 
. on éach occasions put into possession. That 
question, therefore, stands. ‘exactly as it did 
"when we last:zave our judgment.” 


The case of Gholam Ali Chowdhary v.. 


‘Collector of Bakeigunge (2)is distinguish- 
‘able, as in that case the Thak Map which 
"Was relied upon for claiming a larger quan- 
‘tity of land than that mentioned in the‘ sale 

proclamation, 

earing the Touzi No. 4569 which is a differ- 
‘ent Touzi number from that borne by the 
‘mahal which the plaintiff bought in 1871, 
“and as containin g a much larger area than 
3994 acres.’ There was moreover no evi- 
dence of conduct in that “case such as is 
afforded by the several peu proceedings 
“in the present case. 

In the ease of J WA Bose v. Koomoo- 
-dinee Kant Banerjee (3) the: question did 
‘not arise between the purchaser and the 
, Government but between two private par- 
‘ ties. “ The defendant did not purchase the 
oneal khas mekal Katibaree which had 
an ‘area of 638 bighas with a rental of 
‘Rs..164, butan estate consisting of 141 
"bighas, as was found by a measurement made 
“for settlement. purposes the year before 
‘the purchase, at a rental of Rs. 13, The 
defendant could have no claim to any re- 
‘formation of land belonging:to the mehal 
‘as it. originally stood inasmuch. as he did 
“not buy that mehal, but a different one of 
much smaller area and greatly reduced 
'yent." It'is not stated whether a new T'ouzi 


“number was given at the time of the settle-. 


"ment, but it seems that it was so, as anew 
ce different estate is referred to-in the 


2 Q. L, R, 39, 
6) 19 W. R. 89. 
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judgment and the defendant did not pur- 
chase the original khas mahal.,'Phe above 


case was followed in Kristo Mohun Bysack - 
v. Collector of Dacca (4), but there also. 


“the estate purchased by the plaintilfs was 
not the originally settled estate bearing the 
same number on the touzi. It was a newly 
constituted. touzi with a very reduced area 
and a very largely reduced jama. 

In the case of the Secretary of State for 
India in Council v. Narendra Nath Mitter 


(5) the sale notification was to the following . 
` effect : ` 
Sonakhali: 


Name’ of estate and Perganah 
Area in acres 3562 acres 3 rood 26 
pole Revenue assessed Rs. 5,865-3-6. Govern- 


ment Road Cess Rs. 58-10. 6. Revenue total 


Rs. 5,928-14-0. Upset-price Rs.11,847-12-0, 
Remarks :— Under khas management. 


The question for consideration was whe- 


ther the respondent was entitled to all the ` 


lands of the estate Sonakhali or only to 3563 
acres, the area Mentioned in the notifica- 
tion. 

Richardson, J., in construing the docu- 
mentobserved: “In my opinion, the prin- 


. cipal or governing description on the face.. 


of this document is thename of the estate. 
The mere addition of the area in acres and 
the revenue assessed as on that area is not to 
my mind sufficiently precise or definite to 
impair the force of the general description 

* Sonakhalh.' No boundaries being expressed 


whether you take the deser iption Sonakhali" 


‘3,063 acres’. 


or the description evidence 


might be necessary to identify the subject - 
But ‘Sonakhali.’ implies the. 
known, or supposedly known, boundaries of 


‘of the sale. 


Sonakhali. It is equivalent to ‘the estate 
known as Sonakhali’ and the case seems ‘to 
me very near the ordinary case of a property 


‘described by boundaries with an area.added 


which passes to beinaccurate and falls to 
be treated as falsa demonstratio. ^ It I am 


. right, the sale' certificate conveyed the 


accreted area." 

On appeal under the Letters Patent 
(Richardson,J., and Greaves, J. having 
differed in opinion), Mookerjee, A. C. J., 
held (Fletcher and Teunon, JJ., agr eeing 


. with him) that “ Richardson, d. "had core ` 


rectly held ona true construction of. the 
pale certificate that the governing deserip- 
tion: is the name of the estate and that what 
passéd to the purchasers was Sonakali. ds 
it stood at the date ofthe sale. A 


(4) 94 W. R. 91. | 
(5) 61 Ind. Cas. 91; 32 C. L, J. 409 at p. 405, E 


- 


— 


t 
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Having regard to the description Gontain- 
ed in the sale notification we think , it was 
the entire éstate No. 1071 which was sold 
and not merely 5,580 bighas of lands, and. 
if there was an ambiguity, the conduct of 
the parties would go to show that what was 
intended to be sold and was sold was. the 
entire estate as shown in the Revente Sur- 


vey Map as on three occasions the Govern- , 


ment dealt with the plaintiffs’ predecessors- 

in-titfle on the footing of the revenue 

survey. ` , i TEE 
That being so and the lands having been 


. found to be re-formation of the lands of 


Touji No. 107.cannot be again assessed 
with revenue. ; i 
The -result is that the decree of the lower 
Court isset aside and the plaintiffs’ suit is 
decreed with costs in both Courts. : 
K. S. D. Appeal allowed. 
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. RANGOON HIGH COURT. : 
SECOND Civin ApPEAL No. 259 or 1923. 
May 23, 1924. 

Present:—Mr. Justice Young. 

- MA PO—APPELLANT 
A Versus 
A. BUX AND -oTHERS—HR RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. II, v. 2, 
O. XXIII, r. 1—Withdrawal of suit—Leave to bring 


` fresh suit—Subsequent suit comprising larger area of 


` merely because it relates to more land 


land, maintainability of. 

' The effect of an order under r. 1 of O. XXIII of 
the O. P. C. permitting a suit to be withdrawn with 
leave to bring a fresh suit is to leave the parties in 
the same, position as if the suit had never 
brought. [p. 483, col. 2.] 

Venkata Shetti v. Ranga Nayak, 10 M. 160; 3 Ind. 
Dec. (xN. 8.) 862 and Behari Lal Pal v. Srimati Baran 
Mai Dasi, 17 A. 53; A. W. N. (1894) 201;^8 Ind. Dec. 
(N. s.) 358, relied on. . 

Where, therefore, a suit’ is withdrawn’ with leave 
to bring a fresh suit, the subsequent suit‘is not bad 
than was 
included in the former suit. [p. 483, col. 1:] 

Second ‘appeal against the decree of the 
des Judge, Pegu, in C. A. No. 48 of 
1823. ; , 

Mr. Maung.. Pu, for the Appellant. 

Mr. Banerji, for the Respondents. 


JUDGMENT. -. This was an appeal 
from concurring judgments, and the main 
ground argued was that the suit, which 
was one brought with leave on withdrawal 
Of a former suit, was bad, iu that it related 
to more land than was included in the for- 
mer sult. : 5 | 
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‘Order XXIII, r.l (2) permitsa Court, under 
certain circumstances, to allow a plaintiff 


to withdraw a suit and bring another for 


the subject-matter of the former suit.  . 

; Order II, v. 2(2)forbids a plaintiff, who has 
omitted: to sue.in respect of any portion of 
his claim, to sue in a later suit in respect 
of the portion.so omitted. - "A 
.. The matter has been before the Courts 
before. In Venkata Shetti v. Ranga Nayak 
(1), where the plaintiff sued for interest on 
a mortgage-bond only.and was allowed to 
withdraw with leave to bring a fresh suit 
for.the principal and interest under the 
bond; the appellants advanced the same 
argument and it was.held that it was not 
necessary to hold thats. 43 of the Code of 
1882 (corresponding to O. II, r. 2 of the 
present Code) applied in the case of a suit 
withdrawn . by permission under s. 373 
(corresponding to O. XXIII, r. 1), but that 
the effect.of such an order was to leave 
matters in the same position in which they 
would have stood had no such suit been 


instituted. The Court went on to remark 


that the obvious intention of the Court 
which made the order was to allow the re- 
spondént to sue for principal and interest 


„instead of compelling him to proceed with 


his claim for interest alone, in which case 
any second suit for the principal would have 
been met by the plea that the suit was 
barred by s. 43 of the Code; and, if the 
contention now raised were to prevail, the 
anomaly would be presented by an order 
made by acompetent Court as toa matter 
within’ its discretion, to which order no 
legal effect could be given. 

This decision was concurred with by the 
Allahabad High Courtin Behari Lal Pal 
v. Srimati Baran Mai Dasi (2), where it was 
held that it was most probable that the 
Legislature intended. that, when a suit was 
withdrawn with permission under the first 
para. of. s. 373 of Act XIV ‘of 1882, the 
effect should be to leave the parties in the 
game position às if the suit had never been 
"brought. 

The Madras decision was a very strong 
one, because it is obvious that the leave of 
the Court was given, with the very object 
of defeating s; 43 and it was held impli- 
citly that the- Court was entitled to regard 
this asa sufficient ground for allowing the 
plaintiff to withdraw his suit. 

(1) 10 M. 160; 3 Ind. Dec. (x. s.) 862. | 

(2) 17 A, 53; A. W. N. (1894) 201; 8 Índ, Dec, (Gs) 
358, - l , a 
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T by that inthehext: sub-clause, 
E: ‘thé former “and “the ‘present Code, 
iuge 18 forbidden’ to'süein'a sub- 

aa ‘suit Tota TeliefAhieh he'has omit- 
pU (le: Forth: fheoriginal suitwithoidt the 


5, és Teave “of ‘the: Court, and that ‘these 


Words: "without the : ‘express: -léave of tlie. 


Court, are onfitted in the. süb:elause under 


disi ératión; dud I &grée ‘with ‘the -Alaha- 


Bad Court’ that the ‘matter, isnot free from: 
difiéuity.;: ‘bug: the- ‘pt ovisions of the law. 


áre Or. all material,” ‘purposes ‘the ‘same ih 


both Codes; and 1 aming ‘prepared’ to differ 


om, the, “conclusions, ‘arrived: "ab in | these, 


fi. we >- 


ded to. ike. ovitlátice SE. t etrveyór but 
hif iB a question ‘that cannot be consideréd 


y '&econd appeal. :. 2 


"The appeal fails: and: ijs ‘dismissed with 
costs, = 


CN K.. dee disiiissed, 


^i. t v7 7 


- "BecoNb Cin roe “No. 104 OF "1931, - 
5 . ^ March 26, 1924; 

x Present; Mr. Justice Martineau-and 
t Mr: Jüstice Moti: Bagar. ` 

"Masammat ISHAR: DEVI ÉFENDANT = » 

O70. == APPELLANT! S 3 m 

E .. versus 
COELHO. RAM “AND OTHERS- PiarvrpEES AND; 
BOTAN SINGH. AND. ANGIFHERA—DHFENDANTS 
: - RESPONDENTS, ` 
ae esemptión--W oman, when entitled’ to. pr e-empt— 
Co-sharer. xs 
. A woman is not preéluded ‘from ' maintaining ; a suit 
. for“ pre-emption~ if" she is ‘by law ‘entitled ‘to inherit 
— only a lifé-estate. [p. 484; col: 2. 
0 Bhagiv: Muhammad, 15.Ind, Cas; 734; ` 919. P. W.R, 
4912; 305 P-L. R.1912 and Fateh Nishan v. Ahmad Shah, 
93 Ind. Cas. 532;46 P. R. 1914; 55, P: b. R/19H; 103p. 
W, 'R, 11915, follówed. 

‘Karan Singhv.- Muhammad Tanat Khan, TA 860; A 
OW. N. (1885) 947. 4 Ind. Dec. (x. s.) 945, Bhupal Singh v. 
Mohan; Singh, 19 A. 324; A. W. N. (1897) 72; 9'Ind. Dec. 
(x. 5,), 212:and' Phopt’ Rat v. Rukmin Kuarj19 A. 32n; 
9 "Ind. Dec. (5:8 214; distinguished. : 

'Becond, "appeal from '& decree,’ of the 
District ‘Judge, ‘Rawalpindi, dated the. 23rd 
Ogtober 1990, 'revérsing ‘that of ‘the Senior 
‘Subdirdinate. Judge, Raw alpindi, dated : the 
19th August 19207 

Bakhshi. Tek . Chand - and Mr. Kishah 
(Chuadsifor'the Appellant > 

My, M. oi Bhagat, for the Respondents. 


inj 
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JUDGMENT.—This appeal arises ott 
of a suit for pre-emption brought in re 


spect ofa house situated in the town of: 
Rawalpindi. The appellant before us is: 


Musammat Ishar. Devi, the principal de> 
fendant to the-suit. 


The plaintiffs are -the 
respondents. The suit was.dismissed by. 
the Trial Judge, but on appeal it was held. 
by ‘the learned. District J udge that Musam- ; 
mat Ishar Devi was not a co-sharer and. 
that the-plaintiffs. were consequently entitl: 
ed toa decree for pre-emption. The fol-, 


lowing pedigree-table will ' illustrate the 


facts- :— 
: PARMA-NAND 


——— PIE NUNC 
' 


: PSEUD: Mone ME | 
Uttam ‘Sundar Mes — Mt. Ishar Dis ‘Gohind:. 
Chand. (deceased) “Déwi. Mal. ' Das. "n 


It appears - that, after the death, of Sandan 
Das, disputes arose between his brother 
Uttam Chand and his-widow Musammat 


: [shar Devi as to their right to succeed to 


the ‘property left ‘by “his father, Parma 
‘Nand. It was alleged by Uttam Chand 
that he.axid his brother Sundar Das con-. 
stituted a joint Hindu family ‘and that- he 
was entitled by. right, of survivorship-to suc- 
ceed to the wliole- of: the property. Musammat 
Ishar Devi, on the other hand, contended 
that her husband was-: separate from his 
brother, and-that she was, therefore, entitl- 
éd'to'& ]ife-estate to the, entire exclusion “of 
Uttàm, Chand. 'On.the 15th of-Mareh 1913 
a ‘compromise ‘was effected between the 
‘parties under; which. it was agreed that, so 
far’ as the ‘house in suit was concerned, 
‘both should remain-in possession, and that 
none ‘of ther should alienate the' same so 
long as Musammat Ishar Devi was ‘alive. 
Tt Was ‘further agreed ‘that no alienations 
made by Musammat ‘Ishar-Devi- prior to the 
execution, of - that.. agreement should be 
objected to by Uttam Chand, nor should 
ithe former lay claim -to any of the ‘other 
properties left by her -father-in-law Parma 
‘Nand.’ By this agreement Misammat Ishar 
‘Devi’s rights as a co-owner in-the house 
were recognised , Ly, Uttam . Chand, 
and it ‘was also agreéd ` that the latter 
should- succeed. as full proprietor to that - 
‘house after Musammat Ishar Dévi-was dead. | 

.There ‘was a further stipulation, in -the 
agreement to the effect that both should 
continue to live in the house as-before on 
‘the first floor and that. Musammat Ishar 
Dévi should also. have the right'to locate 
UE on the groundfloor, to ej ect. them, 


LS 
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and to realige. rents from them during, 
her life time. ©. | ^ ^ " 

On the 21st of January .1918, Utíam 
Chand. executed a deed of sale in respect 
Qf. the rights ‘possessed by him ‘in this 
house in favour of one Sohan’ Singh. -for 
æ sum of Rs. 1,600. Shortly ‘after the 
execution of the” sale-deéd, Musammat 
Ishar. Devi gave a notice to Sohan Singh 
that she was a co-sharer and was entitled 
to preempt. Sohar Singh admitted her 
superior right of pre-emption and trans- 
ferred his rights. under the sale to her 
on the l5th of January 191901 Rs, 1,600. 
On the 18th of March 1920 the plaintiffs 
instituted this suit for pre-emption. 

There are only two questions which 
arise for the determination of the Court 
in this appeal: (1) whether Musammat 
Ishar Devi was a co-sharer: and (2) 


' . whether a suit for pre-emption in -respect 


of the sale of the rights *eonveyed by 
' Uttam Chand, in; favour of Sohan Singh 

is maintainable. It- is pointed out that, 
-under the ceed of compromise, Uttam 
Chand, had only, the right to reside in 
the house and to succeed’ to the same, as 
“an, absolute owner after Musammat Ishar 
‘Devi was dead. It is contended that the 
sale, in respect of the .reversionary rights, 
"was illegal, and that the right of residence 
-was not immoveable property, the sale’ of 
which could be subject toja, claim for pre- 


emption. We do not think it is necessary: 


to decide. the second question as we are 
clearly of opihion: that the appeal must 
succeed on the first point. Uttam Chand 
had recognised Musammat Ishar Devi as 
‘a, co-owner in the house five years before 
the present suit was instituted, and. no 


question can arise, under the circumstances - 


as to his bona fides. If Uttam. Chand 


.&nd his brother Sundar Das. constituted . 


a joint Hindu, family (and the finding 
of-the learned District Judge is that 
they. did) the.only person interested in 
disputing the claim of Musammat Ishar 


é E Y. 
. Devi would: be Uttam Chand himself, ne 


and -if he chose to acknowledge her as 
-. a co-sharer we. do not see how the plaintiffs, 
. whoare third-parties, can challengethe valid- 

ity of that acknowledgment and say that 


Musammat Ishar Devi was not a cœsharer | 


but was entitled only to maintenance. In 
the deed of compromise ‘she is distinctly 
described ‘as malle and hissadar, and, there 
‘is nothing to show. that the use of, this 
- house: was. given:to.:her.in. lieu of mainte- 
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nance only: Reliance has been placed hy 
the learned Counsel for the respondents m 
support of his contention on Karan Singh 


N 


, v. Muhammad ‘Ismail Khan *(1) Bhupal 


Singh. v. Mohan Singh (2) and" Phopi Ram 
v. Rukmin Kuar (3) The facts of those 
cases. are, however, clearly. distinguishable 
‘and’ none’ are in, point. In none of 
these. cases was there an agreement, recog- 
nising the female as a co-owner, and it 


> 


was found as a fact that she was in posses- 


sion ofthe property, not as an heir to the 


last-male-holder. but in liei of maintenance 
only. Now it has been repeatedly held 
that a woman is not precluded, from main- 


. taining’ a suit for pre-emption if she is by 


law-entitled to inherit, even though it may 
be, a -life-estate, Bhagi v. Muhammad 
(yand Fateh Nishan v. Ahmad Shah (5). 
We. must accordingly hold that Musammat 
Ishar Devi was a co-sharerih the property 
and had. a superior right to pre-empt. 

' It has been contended by Mr. M. 5. 
‘Bhagat on behalf of the respondents that 


. the sale in favour of Musammat Ishar: Dévi 


by Sohan Singh was collusive and that no 
finding has been arrived at by the learned 
District, Judge asto the genuineness of this 
transaction. There is no doubt that the 
learned District Judge has given nq clear 
finding upon this point, but we do not think 
itis necessary to remand thé case for this 
purpose as the evidence produced by the 
appellant already on the record clearly es- 


"tablishes.a genuine sale in favour of Musam- 
“imat Ishar.Deyi, and, there is nothing to' re- 
bút it. un. 

We accordingly “accept the appeal and 
dismiss the plaintiffs’ suit with costs througli- 
out. 


K. 8. D. Appeal accepted. ' 


(1) 7-A 860; A. W. N. (1885) 247; 4 Ind. Dec. (x. s.) 
e^ 19 A. 324; A. W. N. (1897) 72; 9 Ind. Dec. (x. 8.) 
912 


y 19 A. 327; 9 Ind. Dee. (x. s.) 214 
. O2 L1, . » UN. S. : 
m 15 Ind. Cas.734; 212 P. W. R. 1912; 205 P. L. R. 


(5) 23 Ind. Cas; 532; 40 P. R. 1914; 55 P. L, R. 1914; 
103 P. W. R. 1914. | 


we Ad) 


480. 
. RANGOON HIGH COURT. 
SECOND CrVIL'APrRAL No, 191 or 1924. 
Q0 7757 June 5,:1924. "VEL 
' _ Present: —Mr, J ustice Young. | | 
MA THE NU AND .OTHERS—À PPELLANTS 
q^ ved x EE IC MM CLE GTC UN: 
quo, VErSUs,. oM 
MG. NI TA AND ANOTHER—HRESPONDÉNTS. | 
Evidence Act (I'of 1872), s. 65--Secondary ‘evt- 
dence, admission’ of, without objection —A ppeal—Ob- 
jection, whether. cam be taken. -- ; : NS 
Where secondary evidence of the contents of, a 
deed alleged to have been destroyed is admitted by 
the Court of first instance without objection but also 
without any foundation! for the reception of secondary 
evidence .. having been, laid, the opposite party is 
estopped from taking an objection to the, admissibili- 
ty of such evidence in the Appellate Court. 4 


Kissen Kaminee Dassee v. Ram Chunder Matter, 12 
W. R. 13, -Chimnaji Govind Godbole v. Dinkar 
Dhondev Godbole, 11 B. 320 at p. 324; 11 Ind. Jur. 
342; 6 Ind. Dec. (N. s.) 209 and Akbur Ali v. Bhyea Lal 
Jha, 6 O. 666 at p. 670; 70. L-R. 497; 3 Shome L. 
R. 260; 3 Ind. Dec. (xN. s.) 432, xelied on. 


Second appeal against the decree of the 
T Court, Prome, in ©. Á. No. 24 of 
3. i A ‘ ad 1 
Mr. Lambert, for the Appélianis.. aS 


| JUDGMENT.-The sole question rais- 
ed in this second appeal was whether where 
secondary evidence of a deed alleged to 
have been déstroyed by fire was admitted 
by the Court of first instance without ob- 
jeetion and also without any foundation for 
the reception of. secondary evidence having 
been laid, the Appellate.Court érred in hold- 
ing that it'could not entertain any objec- 
tion to the said evidence as no’ objection 
had been made-in the Court of first in- 
stance,- 7 < 
In my opinion the proper place to take 
objection was the Court of first instance and 
if objection had been taken there and then, 
non constat, but that the requisite founda- 
tion for the reception of the evidence would 
. have beenlaid. It must be assumed that 
the party tendering the evidence took it 
that the opposing party either knew of 
or accepted.the statement of the destruc- 
tion of the deed without requiring further 
proof, and if thé opposing party did not 
mean one .of these two things, that he was 
misled and the opposing party was estop- 
ped from taking the objection in the Court 
of Appeal, whieh rightly held that the 
evidence must. be accepted. Cf. Kissen 


Kaminee Dassee v. Ram Chunder Mitter (1), - 


Chimnajt Govind Godbole v. Dinkar Dhondev 
A) 12 W, R. 13, 


GANGA SINGH v, SHER SINGH, 


Ea 
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Godbole (2) and Akbur Ali v, Bhyea Lal Jha 


I dismiss the appeal with costs. 
. Appeal dismissed. 
p. 324; 11 Ind. Jur. 342; 6 Ind. 


3 Shome L. 


A. K. > 

(2) 11 B. 320 at 
Dea. (N. 8.) 209. 

(3) 6 C. 666 at p. 670; 7 O. L. R. 497; 
R. 260; 3 Ind. Deo. (N. s.) 432. 
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LAHORE HIGH COURT. . 
SECOND CIVIL APPEAL No. 1538 or 1921, 
dune 11, 1924. 

Present: Mr. Justice Campbell and Mr, 

.. Justice Moti Sagar. 
. GANGA SINGH. AND ANOTHER— 
DEFENDANTS—APPELLANTS 
; ^^ Sersus ; P 
SHER SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Valuation of suit —Suit for declaration that adoption 
shall not affect plaintiffs reversionary rights—Value 
for purposes of jurisdiction—-Rules and Orders of High 
Court. : M 

A suit fora declaration that a certain deed of adop- 
tion executed by a widow shall not affect the plaint- 
iffs' reversionary rights after the death ofthe widow 
is nof & suit for annulling .the adoption within the 
meaning of the Rules and Orders of the High Court, and 
ean be valued for purposes of jurisdiction at a figure 
higher than Rs. 1,000. : - 

Second appeal from a decree -of the 


Additional District Judge, Jullundur, dated 


the 16th March 1921, reversing that of the 


Subordinate Judge, First Class, Jullundur, 
dated the 14th April 1919. 

Messrs. Badri Das and Fakir Chand, for 
the Appellants. 

Messrs. Ram Chand Manchanda and 
Jagan Nath Bhandari, for the Respondents. 

JUDGMENT.—The plaintiffs Sher 
Singh and others sued for a declaratory 
decree to the effect that the deed of adop- 
tion, dated the 18th July 1918, execuled by 
Musammat Jiwani in favour of Ganga Singh 
in respect of her landed estate detailed in 
the plaint, should not after her death or 
re-marriage affect the reversionary rights 
ofthe plaintiffs and defendants Nos 4 to 10. 
The value of the suit for purposes of jurisdic- 
tion was stated to be Rs. 6,895-15-0 calcula- 
ted at 30 times the land revenue on certain 
land fius the value of certain houses and a 
Court-fee of Rs. 10 was paid on the plaint. 
The suit was dismissed by tbe Trial Court 
and the plaintiffs appealed to the District. 


: Judge who accepted their appeal and 


granted them the declaration. sought in res- 


Wd 
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pect of a portion of the estate of Musammat 
Jiwani. . 

The defendants have preferred a second 
appealto this Court, the first ground of 
which isthat the decree of the lower Court 
was without jurisdiction since the appeal 
from the First Court’s judgment lay not to 
the District Court but to this Court. This 
contention, on the face of it, is valid since 
the jurisdictional value ofthe suitin the 
Trial Court was put in the plaint at over 
Rs. 6,000. The learned Counsel for the 
plaintiffs-respondents. has argued that a 


mistake was made in fixing the value at 


Rs. 6,895-15-0 because under, the Rules of 
this Court it could not have been more than 
Rs. 1,000. He relies upon r. 1 (tv) on 
page 90, Rulesand Ordersof the High Court, 


Vol. III, according to which. a “suit for. 


a decree annulling au adoption is for pur- 
‘poses of the Court Fees Act to be valued at 
-Rs. 200 and for purposes of the Suits Valu- 
ation Act and the Punjab Courts Act to be 
valued at such sum exceeding, Rs. 500 and 
not exceeding Rs. 1,000, as the plaintiff shall 
state in his plaint. The present suit, 
however, was not one for annulling an 
-adoption ‘but one for a declaration that 


“an adoption or. appointment of an heir 


should not affect the plaintiffs and certain 
defendants. Furthermore the plaintiffs.did 


- not pay Court-fee on a valuation of.Rs. 200, 


but only paid Rs. 10 treating their suit from 
the very first as. one to obtain a declaratory 


' decree without consequential relief. 


We accept the appeal on this ground and 
set aside the decree. of the lower Appellate 
Court. We direct that Court to return the 
Memorandum of ‘Appeal to the plaintiffs for 
preséntation, if so advised, in the Court 
competent to- dispose of it. The defend- 


ants-appellants in this Court will have their’ 


costs in this Court, but in the District Court 


parties shall pay their own costs. T 


K. S. D, 
Jis accepted 


p— — (UP 


RANGOON HIGH COURT. 
SPECIAL SECOND e MA No. 284 OF 


June 5, 1924. $ 
Presznt:—Mr. Justice Carr. 
ANWAR ALI— APPELLANT 

| VeTBUS 

FAZAL AHMED—RESPONEENT. 
Evidence Act (Iof 1872), ss. 05, 74,76, 77—-Income 
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Tax Act (XI of 1982) 's. 54—Income-tax Returns, 
Hd of, whether admissible in evidence—Burden of 
proo 
Ib is for the person tendering documentary evi- 
dence to show that it is admissible. [p. 438, col. 1.] . 
Section 77 of the Evidence Act allows the predus- 
tion of only such copies as are lawfully issued under 
s. 76 of the Act, and does not make admissible 
copies which have bé£n unlawful lyissued and certified. 


. [ibid.] 


Under s. 54.of the Income Tax Actof 1922, the 
issue of copies of Income-tax Returns filed by 
assessees is unlawful; such copies are not, therefore, 
admissible in evidence. [ibid. 


Second. appeal against a deeree of the 
T7 Court, Tavoy, in C. A. No. 34 of 
1 i 

Mr. Barnabas, for the Appeilant. 

Mr. Clifton, for the Respondent. 

JUDGMENT.—I observe that copies 
of the judgment and decree of the District 
Court have not yet been filed on the record 
of the Sub-Divisional Court. Thisis gross 
carelessness and must be remedied as soon 
as the records are received back, 

Both Courts have found that there was 
a partnership between the parties for the 
year 1919-20. Mr. Barnabas argues from 
this that, under s.+109 of the Evidence Aet, 
the burden of proving that the par tnership 
has ceased to exist is on the defendant. 
‘That may be so, but it is clear on the evi- 


dence of the plaintiff and kis witnesses 


that what they allege is a separate agree- 
ment for partnership for each of the three 
years. Plaintiff says (at the bottom of page 
22): “Before we found that there was a 
loan of Rs, 4,000 the defendant and l had 
agreed to enter into partnership for the fol- 
lowing year." , 

There are statements of a similar effect 
at the top of page 23, reverse, bottom of 
page 24 and in Rahim's evidence on page 28 
obverse and reverse, and on page 30, Abdul 
Subhan's evidence is similar. 

On the evidence I am not prepared to 
differ from the finding of the Distriet 
Judge. Rahim is now partner with the 
pláiutif and Abdul Subhan has fallen out 
with the defendant, Their evidence is too 
good altogether.: It was not likely that 
they would be present on all three occa- 
-sions and their evidence generally is of 
a class that does not inspire confidence. 
As regards: the year 1919-20 there were 


: certain circumstances that tended to sup- 


port the story of a partnership. For the 
two years there are no such circumstances, 


“The defendant alone conducted the bnsi- 


ness and itis notshown that the plaintiff 
had anything at all to do with it, 


? 
Laki 
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^. The appeal.is, therefore; dismissed. with 
Goats, 


A. -guestion arises. which, while' of no `: 


great importance in this case itself, is of 
considerable importance generally. 


‘The defendant obtained from the Income- ` 


j ae Office at’ Tavoy. copies, one uncertified 


- 


and two certified, of Income-tax Returns 
made by’ the. plaintiff. “These : were filed 
and were admitted in.evidence by the Sub- 
Divisional Judge. The District Judge 
‘pointed out that since these, documents.are 


confidential .copies they should not have 


been issued, but then said that since they 
had been. obtained he could not. find any- 
thing to render them inadmissible in: ‘evi- 
idence, This'is a wrong. way to look at it. 
It is for'the person tendering. document- 
‘ary evidence to: show that it:is ‘admissible, 
The uncertified copy was, of course; 
‘clearly inadmissible in any circumstances. 
As regards. the: certified copies, s; 65 of the 
"Evidence Act permits secondary evidence 
to bè- given of'documents in certain cases. 
One of these isset out in cl. (f): “When 
the original is a document of which a cer- 


. ‘tified copy'is' permitted by: this Act, or by 


~ 


any other law in force in British India, to 
‘be given in evidence." Clause: (¢) also; per- 
‘mits secondary evidence: “when the origi- 
‘nal is à publie document within the mean- 
‘ing ‘of s. -74,” 

.. Section 76 provides for the issue of certified 
copies of public documents, but. it allows 
the issue only to axperson. "who has a right 
+o inspect the document, It does not, there- 
fore, authorize the issue of certified: copies of 
Income-tax Returns, which no private per- 
son'has a right to inspect. The next s, 77. 
‘allows the production in evidence of “such” 
‘certified - copies: - This. clearly means: only 
such copies as are lawfully issued under s. 76 


. ‘and does not make:admissible: copies which 


‘have been unlawfully issued and certified, 


Section 54 of the. Income ‘Tax - Act, 1922, . 


makes it clear that the issue of these copies 
was unlawful, and makes the disclosure of 
any particulars contained in the return an 
offence. punishable with six months' impri- 
‘sonment. ` There cam be no. doubt, there- 
fore, that the: copies were Bor admissible i in 
evidence. ` 


- Z. K. Ordér accordingly. : 


MAZHARUL EKBAL. v, GOPAL LAU RAY. 
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PATNA ‘HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No, 281 
.or 1921. 
April. 11,.1924. 
‘Present :—Mr.. Justice Das and 
. Mr. Justice Ross. En" 
E | MAZHARUL EKBAL alias 
‘MUNA. MIA AND ANOTHER— - | 
APPELLANTS ! 
versus -c 
Raja GOPAL. LAL. RAY BAHADUR. | 
' AND ANOTHER— PLAINTIFFS | 
AND Musammat MARIAMUNNISSA 
AND OTHERS—DEFENDANTS— í 


RESPONDENTS. 1 

Evidence— Revenue and. Cadastral Survey Maps- 
Presumption of correctness —Admissibility in evidence 
—Entry in Record of Rights, operation of-—Burden of ' 
proving entry to-be incorrect. 

A Revenue Survey Map as ‘well as a Cadastral 
Survey Map should be properly apo Teceived in 
evidence as correct when made. [p. 489, col. 1. 

Jagadindra Nath Roy v. Seer etary of State for’ 
India, 30 C: 291; 30.1. A. 44; 7 O. W. N. 193; 5 Bom. 

R. 1 (P.O), followed. 

It must beassumed that the procedure laid down 
in the Bengal Survey Act for the preparation of a 
Revenue Survey Map was followed in any particular 


‘case. [p. 489, col. 2. 


The entr y in the Record of Rights.operates in.the 
same way between landlord and tenant, as between 
landlords of the same or of neighbouring estates, or be- 
tween tenant and tenant. The entry must be pre- 
sumed to. be correct until it is shown by evidence to 
be incorrect. [ibid.] 

Wakilan v. Deonandan Prasad, 59 Ind. Cas. 298; 5 


r L. J, 681; 2 P. L. T. 81, referred to. 


The: burden of proving the entry to be incorrect 


‘is‘on the. party who challenges it. [ibid.] 


Appeal from a, decision of the Subordi- 
1991. Judge, Purnea, dated the llth June 
1921 

- Messrs. M. N. Pal and Hasan Jan, foi the 
Appellants. | 

Messrs. P. K. Sen and ea K. Roy, for the | . 
Respondents. , 


: JUDGMENT. 


Das, d -This is a boundary dispute 
between the parties and the only question 
which the Oourt.below had to try was whe- 
ther the disputed-lands as shown in plots 
Nos.1,2 and 3in the schedule annexed to 
the plaint are part of Mouza Bahadurpur of 
which the plaintiffs are the proprietors, or - 
whether they form part of villages Manul- 
lapur and Madhaipur ‘of which the de- 
fendants are the proprietors. The learned 
Subordinate Judge has come to the conclu- 
sion that the plaintiffs are entitled to suc- 
ceed in the action and. with this conclusion 


) 


a o5 


t 


. Broien - 


The learned Vakil appearing on behalf of 


the defendants has relied very strongly- 


upon the Revenue Survey Map! According 
to.that map plots.Nos. 1 and 2 are shown as 
part of the defendants' mouzas. 
ed Subordinate Judge’ has found that plot- 
No. 3 is not shown as part ofthe defend- 
ants’ mouzasin the Revenue Survey Map, 
but the learned Vakil contends that in this 
conclusion the learned Subordinate Judge 
is wrong. We will assume for the purposes 
. of this appeal that part of plot No. 3 is part 
of defendants’ mouzas according to the 
Revenue Survey. But it isadmitted that the 
disputed lands are shown as part of the 
. plaintiffs’ mouza’in the Cadastral Survey 
which took place between 1904 and 1907. 
It is argued on behalf of the appellants 


that the Revenue Survey Map should “be. 
. properly judicially received in evidence as . 


correct when made.” This is, undoubtedly, 
. correct [see Jagadindra.Nath Roy v. Secre- 
` tary of State for India (1). But the ques- 


tion is not whether the disputed lands 


werepart of the defendants’ mowzas in ` 


1845, but. whether they arethe part of the 
defendants’ mouzas at the time when the 
suit is brought. There is, in my opinion, 
no conflict whatever between the Revenue 
Survey,.Map and the Cadastral Survey Map. 
Each must be assumed to be correct when 
made. No doubt the disputed lands were 
part of the defendants’ mouzas in 1845, but 
between. 1845 and 1907, the defendants may 
have been dispossessed of the disputed 
lands... A Cadastral Survey Map is a map of 
_ very great importance. As is well-known 
the first stage in the preparation of the 
Record of Rights is the Cadastral Survey and 
demarcation of boundaries. Section 189 of 
the Bengal Tenancy Act gives power to the 
Local Government “to make rules consistent 
with this Act to regulate the procedure to 
be followed’ by Revenue Officers in the 
discharge. of any duty imposed upon them 


by or under this Act, and may by such rules ` 


confer upon any such officer power to enter 
' upon any land, and to ‘survey, demarcate 
aid make a map. of the same, and any 
power exercisable by any officer under the 
Bengal Survey Act, 1875." We have been 
referred to the rules as they existed in 1907 
and it will be noticed on a reference to 
these rules that the Local Govermgment 
conferred on the Revenue Officers all the 
powers mentioned in s. 189 of the Bengal 


- (1). 30 C. 291; 30 L A, 44; 7.0. W, N. 193; 5 Bom, L. 
© E 1P. O) | 
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Tenancy: Act. As was pointed out in 
Walnai v. Deonandan Prasad (2), 
these officers "had all the powers exer- 
cisable by any officer under the Bengal 
Survey Act of 1875 and had express power 
to enter upon any land, and to survev. 
demarcate and make a map of the same. ` 
Now the procedure for a survey thongh 
directed to be made under the provisions 
of the Bengal Tenancy Act, must be that 
laid down in the Bengal Survey Act and 


it must be conducted with all the publicity 


and notice to all the parties concerned as 
laid down in that Act. We must assume 


- that the procedure laid down in the Ben- 


gal Survey Act was followed in this parti- 


"eular case; andifa question was raised 


by the defendants as to the boundaries of 
partsofthese villages that question must have 
been determined.under the Bengal Survey 
Act: Apart from this the Record of Right 
shows that the disputed lands are part of 
plaintiffs mouzas; and as was pointed 
out inthe case to which I have already 
referred, the entry in the Record of Rights 
operates in the'same way between land- 
lord and tenant, as between landlords of 
the same orofneighbouring estates, or 
between tenant and tenant. The entry 
must be presumed to be-correct until it is 
shown by evidence to be ineorrect. The 
question then is, have the defendants shown 


that the entry in the Record of Rights is 


incorrect or that the Cadastral Survey Map 
is in correct? The learned Subordinate 


Judge-has found that the defendants have 


not discharged the onus that is on them. 


We have not been referred to any evidence 


in support of the view that the defendants 
have been continuously in possession of the 


disputed lands since 1845, which I believe 


is the date ofthe Revenue Survey. The 
positionis this. It must be assumed, until 
the contrary is shown, that the defendants 
were in possession of the disputed lands 
at the date when the Revenue Survey 
Map was prepared. Similarly it must be 
assumed, until the contrary is shown, that 
the plaintiffs were in possession of that 
disputed lands at.the date when the 
Cadastral Survey Map was prepared. If 
the contrary is not shown by the defend- 
ants, it must be held that the plaintiffs 
are entitled to succeed in the action on 
their present possession. 

In my opinion, the decision of the learned 


. (8) 59 Ind. Cas. 298; 5 P. L, J. 681; 2P. T, T. 8k, 
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Subordinate Judge is right#and ought to be 
affirmed. I would dismiss this appeal with 


costs. 
Ross, JI agree. . : 
: Appeal dismissed. 


Ati n nadha 
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OUDH JUDICIAL COMMIS- 
l SIONER’S COURT. 
‘Orvin Reviston No. 79 or 1924. 
July 29, 1924. 
Present :—Mr. Pullan, A. J. C, 
PURAN CHAND--DEFENDANT— 
APPLICANT 
versus 
RAM NATH AND ANOTHER—PLAINTIFFS— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), Sch. II, cl. 15 
—Umpire, whether should. write judgment—A ward, by 
drawing lots, legality of-—Decree—A ppeal—HRevision. 

There is no provision of law to show that an um- 
pire must write a judgment or come to a separate 
decision about the matters in controversy. 

When the two sets ofarbitrátors do not agree and 
the umpire gives his award by drawing lots, he is not 
guilty of any;misconduet and the award so,made is 


not illegal. | 
Noappeallies against & decree passed upon an ar- 


bitration award. Nk 
Anapplieation for revision of such a decree cannot 


tertained. 
beum Khan v, Muhammad Hassan, 29 C. 167 at p. 


185: 29 I. A. 51; 6 O. W. N. 226; 12 M. L. J. 77, 4 Bom. L. 
R. 161; 8 Sar. P. C. J. 154; 25 P. R. (1902) (P.O), follow- 


ed. = . 
. Revision against an order, of the Subordi- 


nate Judge, Bitapur, dated the 27th Febru- 
ary 1924. EE 

Mr. Naimullah, for the Applicant. 

Mr. A. P. Sen, for the Opposite Party. 


JUDGMENT.—This purports to be 
an applieation for revision of a decree of 
the Sübordinate Judge of Sitapur passed 
"upon an arbitration award. No appeal lies 
against a decree of this nature and it was 


` 


held by their Lordships of the Privy Coun- ' 


cil in Ghulam Khan v. Muhammad Hassan 
(1), “ that in the case of an award revision 
would’ be more objectionable than an 
appeal. Ifan application. in revision were 
admissible in a ease like the present the 
fnality of any award would be open to 
question. Their Lordships, however, are of 
opinion that such an application is Incom- 
petent." In view of that ruling which has 


(1) 29 C. 167 at p. 185; 29 I. A. 51; 6 C. W. N. 226; 12 
M. EL. J. 77; 4 Bom. L. R, 161, 8 Sar, P. C. J. 154; 25 P, 
R, 1902 P.O) 

; E 
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not, so far as I am aware, been overruled - 
,or dissented from by their Lordships, I 
am of opinion that this application in. 
revision cannot be entertained. I have, 
however, heard the applicant as sto the 
merits of the case. It appears that the 
dispute was referred to four arbitrators, 
two being appointed by each side anda 
sirpanch who was appointed by both parties. 


- The two arbitrators appointed by the 
“plaintiff took one view and those appointed 


by the defendant another, The umpire being 


unable to decide between them drew lots 


and gave a decision accordingly. . It has 


' been argued that sucha decision does not 


amount toa legal finding as to the facts 
in issue, but I question whether there is 
anything in the C. P. C. which makes 
such an award illegal. The law as to 
arbitration proceedings is laid, down in 


Sch.. If of the Code and the only sec- 


tion under which the award of an umpire 
can be challenged is s. 15. The applicant 
pleads that the umpire was guilty of mis- 
conduct but there is nothing to show that 
the umpire must write a: judgment or 
come to a separate decision whereas in the 
present case he had only to choose between 
two conflicting decisions of the other 
arbitrators. ‘The reference to lot, could 
hardly be tolerated in an ordinary Court 
but parties who refer their disputes to 
-arbitrators do not expect the careful 
observance of legal forms which they would 
meet within the ordinary Courts of law. 
In my opinion the action of the umpire in 
this case does not amount to misconduct 


and even on its merits this application 


would fail. I dismiss the application with 
costs. 
K. S.D. : Revision rejected. ` 
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CALCUTTA HIGH COURT. 
APPEAL FROM cr Civi, No. 60 or - 
. | f 
May 21, 1924. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Hugh 
Walmsley. 
BHOLA NATH SEAL-—DEFENDANT— 
APPELLANT 
versus 
BHUTHNATH SEN AND ANOTHER— 
^ PLAINTIFFS— RESPONDENTS, 
lardanaghin [edy—Deed of settlement Suit fov 


(m 


tea T, 0, 1994] 


cancellation of decree—Defendant, what must prove—- 


Transfer pendente lite, effect of— Transfer of Pro- 
perty Act (IV of 1882), s. ó2— Purchase by trustee— 
Cestui que trust, rights of. 

Where an old pardanashin lady sues for the cancella- 
tion ofa deed of settlement executed by her the burden 


is on the person in whose favour the deed wa&'exeeut- | 


ed to prove not only that the deed was explained to 
her but also that she really understood all the pro- 
visions and the true nature of the deed. [p. 492, col. 1.] 

Where the question of title to a property in suit is 


directly in issue and the suit is being actively prosecuted . 


by both parties,the transfer of the property pendente 
hte by one party cannot affect the rights of the 
opposite party under any decree which the Court might. 
make, [p. 496, cols, 1 & 2.] 

Faiyaz Husain Khan v. Munshi Prag Narain, 34 I. 
A, 102; 29 A, 338; 5 C. L. J. 563; 9 Bom. L. R. 658; 11 
0. W. N, 561; 4 À. L. J. 344; 17 M. L. J. 263; 10 O. 

C, 3145 2 M. L: T. 191 (B. Q.) and Bellamy v. Sabine, 
(1857) 1 De G. & J. 966 at p. 584; 26 L. J. Ch. 797; 3 

ur. (N. 8,) 943; 6 W. R. 1; 118 R. R. 228; 44 E. R. 
842, ee ed to. 

Per Sanderson, C. J.-—Where a person who stands 
‘in a fiduciary position to another.purchases property 
by funds belonging to himself and that other, the 
latter is entitled to & charge on the property pur- 
-ehased for the amount of the trust money laid out in 
the purchase. [p. 493, col, L] 

In re Hallett's Estate; Knatcbuall v. Hallett, (1880) 
13 Ch. D. 696 at p. 708; 49 L. J. Ch. 415; 49 L. T. 
491; 28 W. R. 732, followed. 

Áppeal against the decree of Mr. Justice 
Page, dated the 28th March 1923. 


Messrs, S.C, Bose and A. C. Batra, for the 
Appellant, 
' Messrs, B. L., Mitter, A. N. Chaudhuri, 
H. C. Mazumdar and H. D. BOR, for the Re- 
spondents. 


J UDGMENT. 

Sanderson, C. J.—Thisis an, appeal 
by the defendant Bhola Nath Seal against 
the judgment of my learned brother Mr. 
Justice Page who gave judgment for the 
plaintiffs. 

The suit was brought in the first instance 
by Sreemutty Khettermony Dassee, the 
widow of Hury Churn Seal; and, upon her 
death, Bhutnath Sen and Preo Nath Sen, the 
executors of the last Will and testament of 
Sm. Khettermony Dassee, were substituted 
as plaintiffs. 

The prayers in the 'plaint are that a cer- 
. tain deed dated the 19:h of September 1916 
should be cancelled, that the defendant 
should, be directed to convey tothe plaintiffs 
certain premises, namely, 73A, Baranashi 
Ghose’s Street and 67, Hidaram Banerjee's 
Lane, that the defendant should be directed 
to pay to the plaintitfs the sums he received 
on account of the profit and interest on cer- 
‘tain Government promissory notes which 
"by fraüd and misrepresentation he induced 
the enemies plaintiff to endorse.to him: and, 


* 
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. the influence of the defendant. 
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there is a claim for an account and fora 
direction on the defendant to pay to the 
plaintiff what might be found.dueon the 
taking of such account, 

The, learned Judge decreed that the deed 
‘of trust dated the 19th of September 1916 
should be cancelled and delivered to the 
plaintiffs, that the defendant should deliver 
to the plaintiffs possession of 67, Hidaram 
Banerjee's Lane and that he should pay to 
the plaintiffs the sum of Rs. 13,466-8-8 and 
interest; and it was further ordered and 
decreed that the. defendant should deliver 
to the plaintiffs certain jewellery. 

No question arises with regard to the 
jewellery in this appeal. 

With regard to the deed of the 19th of 
September 1816 the learned Judge based 


.his decision upon two grounds: First, that 


the terms of the deed dated the 19th of 
September 1916 were not understood by 
Khettermony; and, Secondly, that the defend- 
ant was in a position of fiduciary relation- 
ship to Khettermony, that she was not 
emancipated from the influence which he 
exercised over her, and that she had no inde- 
pendent advice. 

I do not think it necessary to state the 
facts in detail: the learned Judge has stated 
them in his judgment. I propose to deal in 
the first place with tlie question whether the 
terms of this deed were really understood 
by Khettermony. 

She was a purdanashin lady over 70 years 
of age, and at the time the deed was exe- 
cuted she was undoubtedly largely under 
The deed 
came into existence at the instance of the 
defendant; he was the person who gave 
instructions for its preparation, to the Solici- 
tors, 

The terms of the deed were explained to 
Khettermony by Birreswar; it does not 
however’follow that she thoroughly under- 
stood them: on the contrary, her evidence 
goes toshow that she was under the i impres- 
sion that the deed went no further than to 
carry out her intentions as expressed in her 
conversations with Bholanath. 

I am satisfied from the evidence that 


` Khettermony Dassee did not intend to place 


the defendant in such complete control of 
her affairs during her life-time as is provid- 


“ed in the deed, which divested her of her 


rights of ownership. 

"There i is no doubt that it was Khetter- 
mony's intention that the defendant during 
her life-time. oe act for her in respect of 


» 
V 


$ 
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the collection of rents, and that he should ^ In my judgment, however, the above-men- 
pay the rates, and other. expenses, but in tioned conclusion that Khettermony did 
my opinion she did not appreciate that she not’ thoroughly understand. cl. 4 of th 


‘was placing'the, defendant in such a posi- .deed or appreciate its. effect and did notin- 
tion that he would even be able to decide: tend to make herself à party.to such a pró? - 
< what sum, should be paid to her for her 


: | ier vision, is sufficient to justify the learned 
maintenance, and for the expenses of daily 'Judge's decision that. the deed. must be can- 
and. periodical religious ceremonies. The celled and. delivered to the plaintiffs. 


' deed: . provided, in cl, (4) as, follows :. "That The second question in this case relates’ 
. the trustee shall pay out of the income -to the Government promissory notes. a 
of the trust estate to the settlor during The. plaintiffs alleged that the defendant 
her life-time a sufficient sum for her main- obtained the endorsement of Khettermony 
tenance and for the expenses of the daily to Government promissory notes of the face 
and periodical religious ceremonies, of her. -value of Rs. 19,000.and that, with the excep- 
family idol SreeSree Radha BallabJew which tion of one Government promissory note of 

~ has all along since 1862 been' worshipped the face value of Rs. 1,000, he appropriated 
-golely by the settlor and her husband." the proceeds of those notes to his own use. 
‘Tam satisfied that Khettermony did not The learned Judge has held that Khetter- 
intend such a provision, and. did not under- mony’s endorsement to the’ Government, - 
stand that she was placing the'defendant in  promissory-notes was obtained by a fraudu- 
such mae Se her yas as lent misrepresentation. 
vi , | 
45 povided by ibah clause, without AY mpe migrepresentation relied upon by the 
Having regard to her position as a pur- plaintiffs is that which is described in- ' 
danashin woman it was necessary for the ,Khettermony's evidence by. her. answer to 
defendant to prove not only that the deed Question, No. 117 which is set out in the 
was explained to Khettermony but also that; learned Judge's judgment and which I need , 
‘Khettermony really understood all the pro- 20! repeat. eee : 
visions of the deed; and, this the defendant `` The learned: Judge has, accepted this 
has not succeeded in doing to my satisfac- Statement by Khettermony and has found 
tion in the respect, which I have mentioned. that she never intended to part with her, 
lam not so clear as to the other point on -Property in the notes, and that. she repeat- 
which the respondents, relied viz: that itwas  €diy asked for the interest on the notes, but 
Khettermony's intention to providethatafter- that she did not succeed in obtaining 1t: : 
hèr death the premises in question'should : Tt is not easy for any one, who has any 
belong to the Thakur. f experience of Government promissory-notes 
This was not provided in the Will which and the method ofobtaining the interest. 
. Khettermony had made on the 14th June, ‘thereon, to understand how any one could 
1916. On the contrary; by that Will she have been misled by such a story as is sët 
devised the premises to Bholanath, with a out in. the above-mentioned answer. 
. trust that he should perform.the religious 
ceremonies therein. mentioned. JKhetter- 


[t is however to be remembered that Khet- 
eie termony wasan old pardanashin lady, with 
mony did xot assert that it was, her inten- little, if any, experience of business who had 
tion to leave the premises to the Thakur for many years no doubt been entirely guid- 
afterher death either in the plaintor in her ed by her husband, and itis possible that 
‘examination-in-chief and Mr. J. N. Mitra her” such a story may have been told to her, and 
` Attorney stated in his evidence that Khetter- that she may'have accepted it as true and 
mony did not at any time, before the evi- have relied upon it, and that she was there-. 
' dence was taken on commission, expressa by induced to. endorse the Government 
. desire to him that the: property should  promissory-notes and deliver them to the 
belong to the Thakur after her death. It ^ defendant as alleged. | d. oi 
is also significant, that the Will which ^ Iam not, therefore, prepared to disagree 
Khettermony made in favour of the sons où wih. the learned Judge's finding especially 
. ` 23rd August 1919, did not provide that the having regard to the way in which the dẹ- 
premises in question should’ belong to the fendant dealt with the Government pro- 
Thakur after her death. Ido not, therefore, missory-notes and to the evidence given by: 
.base my. Judgment on that part of the res- the defendant, which I am not surprised the 
spondent.s case. | vovedcane ol. ^ learned. Iudge did not accept... ce of 
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, Among other matters it Seems to me that 


the defendant's evidence with regard to the ` 
completion: of the purchase of the house 
No. 73 A, Baranashi Ghoge's.Street is unreli- 


able. si 

Jt was alleged that he had-entered into an 
agreement on 30th July, 1914 for the pur- 
chase of this house for Hs. 9,000and the 
conveyance was dated 20th February 1917; 
the purchase price therein being stated as 
Rs. 7,000. Part of the purchase money was: 
paid by.4 Government currency notes of 
Rs. 1,000 each, i "A. 
* These notes were obtained by the défend- 
ant from the Bank by means of the sale 
or pledge of some of the Government pro~ 
missary notes which the defendant had 


obtained from Khettermony. This was on. 
the 16th February, 1917 a few days before ' 


the date of the conveyance, to which I have 
teferred. The defendant's explanation of 
this -transaction was that he used those 
notes for the purpose of the purchase in 
exchangefor smaller notes of his own. | 


I find it difficult to accept that explana-. 


tion. I'am not. satisfied that..he had the 
smaller notes. of his own amounting to 
Rs. 4,000, and if-he had, there would have 
béen no difficulty in obtaining notes of the 


larger amount, in exchange for his own: 


. smaller ones, without selling or pledging 
the Government promissary notes which-hé 
had obtained from Khettermony. In short 
I agree with the learned Judge that the 
defendant's evidence as to the reasons why 
the notes. were endorsed by Khettermony 
and delivered to him cannot be accepted, `. 
.- T'he only other explanation is that given 
by Khettermony and as already stated I am 
hot disposed to differ from the learned 
Judges finding -of ‘fact that the endorse- 
ment and delivery ofthe notes by Khetter- 
mony to the defendant were obtained by 
the fraudulent misrepresentation alleged. . 
The learned Judge has-awarded the sum 
of Rs.. 13,466-8-8 to the. plaintiffs in respect 
of this part of the claim. 


This is the amount whith the learned | 


Judge held that the defendant had obtained 
by ‘means of the sale or pledge of the 
Government promissary notes, which were 
of the face value of Rs. 19,000. 


The question which arises on this part of ` 


the case is whethér any deductions oughteto 
-be made from thé above mentioned amount 
. of Rs. 18,466-8-8. | i y 
In the first place it-was-argued on behalf 
of the appellant that Khettermony herself 


f 
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combined with the statement 


LA 
v 403 
had in her plaint alleged that the defend- 
ant had appropriated the proceeds of the 
Government promissary ‘notes to his own 
use save and except one Government pro- 
missaty . note of the face value of Rs. 1.000 
being 131189 of 1842/3 which was endorsed 
by the defendant in favour of Morgan & Co. 
‘presumably m payment of their costs for 
eins: application fot Probate as afore- 
said. soot 

"It was alleged by Khettermonv i à 
evidence that she had given Cool n o 
defendantfor the purpose of the Probate and 
that she had about Rs. 2,500 in eash in the 
house at the time of her husband's death 
.and that out of this she gave Satis Babu 
Rs. 1,000 for her husband's shradh, 

A document, however, was put in evidence 
by the defendant which showed that the 
cash in the house on the 8th March, 1916 
was Rs. 1,305. only and that the document 
was signed by S. C.Dhar. When asked 
about this, Khettermony- said that she 
had another sum ‘of about Rs. 1,000 in a 
separate box which she had not mentioned 
to Satis:Dhar. : 

I am not satisfied as to 
of Khettermony's evidence on 
. The inventory in question 
amount of the Government promissary notes 
1 gold mohur, 3 guineas and the cash and 
purported to be.a complete inventory, This, 

in th j 
to which I have referred, makes SE 
that Khettermony is mistaken in saying 
that cash was supplied by her to the defend- 
ant for the purpose of the Probate. 

. Messrs. Morgan & Co.'s costs and excess 
duty: amounted to about Rs. 1,642- the 
learned Advocate-General on behalf.of the 
respondents argued that the defendant had 
received money for the greater part of that 
sum, and there was only a small.balance in 
didi "i their costs. l 

S ave already stated -I am is- 
fied as to the alleged. payment of e. 
Kettermony and Iam of opinion that the 
defendant should -have credit for some part 


of the Rs. 1,642 in respect of Messrs. Morgan 
'& Co.’s costs. 

It appears however that Rs. 669 of this 
sum was for.preparing the deed of settle- 
ment and for düty. Inasmuch' as I have 
l decided that the deed should be cancelled 
In my judgment the defendant is not 
entitled. to credit for this sum of Rs, (69 
deducting therefrom , this amount from 
“the total of Messrs, Morgán & Co.'s charges, 


the accuracy 
the point. 
set out the 
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the allowance to- which 
entitled is Rs. 973. 

The learned Judge found that there was 
a large amount of repairs done to the pre- 
mises after the.defendant took charge. The 
amount spent in respect of repairs appears 
to have been Rs. 2,760. 

It does not seem just and equitable that 
the defendant should be called upon to 
refund this amount, in view of the fact 
that the premises of which the plaintiffs 
will now recover possession, have been im- 
proved by the repairs which were executed 
in respect thereof. 

It seems almost certain that Khettermony 
must have known of these repairs being 
executed, and she must further have known 
that they could not be paid for out of the 
income of the estate. 

‘The Advocate-General for the respondents 
did not seriously contest the proposition 
that the defendant should have credit for 
this sum, and in my judgment, therefore, 
the defendant must receive credit for the 
said sum of Rs. 2,760. 

The next item to be considered is a 
sum of Rs. 2,731 in respect of alleged excess 
expenditure on leasehold affairs. This 


the defendant is 


sum is referred to by the learned Judge as 


Rs. 2,770 but it was agreed that it should 
be Rs. 2,731. 


The. learned Judge said: “The defend- 
ant is, therefore, entitled to set off Rs, 2,770 
in all. However if the notes had not been 
converted by Bholanath, interest would 
have been paid upon the Government 
promissory notes which would have 
amounted to something like Rs. 1,800. In 
my ‘opinion he had no authority from 
Khettermony and is not entitled to set off 
any sum in excess of the amount of -the 
interest which would have been received, 
if the promissory notes had not be stolen.” 


. I do not quite understand what the learned 


Judge intended by this passage. It would 


“appear as if he thought the defendant was 


entitled to set off at least some amount but 
in his final order he did not allow the 
defendant any set off and he directed that 
the defendant should pay the plaintiffs 
the sum of Rs. 13,466 which was the total 
proceeds of the Government promissary 
notes of the face value of Rs. 19,000. . ` 


I am however not satisfied that the de- 
fendant is not entitled to credit in respect 


"of this item. |j 


Khettermony said that she thought the 
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defendant, with the interest and the rents, 
would make arrangements and manage. 

The learned Counsel for the appellant 
contended that Khettermony could not have 
expected that the defendant would be able . 
to " make ends meet" with the interest 
and rent only, as the annual income 
could not be sufficient to meet current 
expenses, 

I am not convinced about this. The 
defendant would be entitled to credit for 
the interest on the promissory notes for 
that could legitimately be expended on the 
household.expenses &c. but the amount of 
interest is considerably less than the sum 
claimed in this respect and Iam satisfied 
that Khettermony did not sanction the 
exira expenditure to any thing like the 
amount which is claimed in respect there- 
of. I am, therefore, not prepared to allow 
the defendant credit for .the sum of 
Rs. 2,731. : 

There is a furthersum claimed as the 
expense of the annual shradh of Khetter- 
mony's husband, viz., Rs. 1,992. 

It was practically admitted by the learned 
Counsel for the appellant that this sum was 
excessive and that a much smaller sum 
should be allowed and the figure of Rs. 70 


-was indicated as a proper amount. 


In my judgment, therefore, the defendant . 
is entitled to credit for the three sums of 
Rs. 973, Rs. 2,760 and Rs. 70 making a total 
of Rs. 3,808, which should be deducted 
from the sum of Rs. 13,466 and there should 
be a decree in favour of the plaintiffs for 
Rs. 9,663, instead of Rs. 13,466. 

I have still to deal with the cross-objec- 
tions filed by the respondents. 

The claim -made before the learned 
Judge was a declaration that the premises 
73A, Baranashi Ghose's Street should be 
conveyed to the plaintiffs. In this Court 
the contention was thàt the plaintiffs were 


-at any rate entitled to & charge on these 


premises for the sum of Rs. 4,000 on the 
ground that it had been proved that the 
defendant had'used 4 Governemt currency 
notes of Rs. 1,000 each which he obtained 
in exchange for some of the Government 
promissary notes received by him (from 
Khettermony) to enable him to complete 
the purchase of these premises on the 20th 
I*ebruary, 1917. 

The learned Judge declined to make any 
order in this respect, on the ground, that 
the defendant was neither a trustee nor 
an agent forthe Government promissory 


\ 
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notes which he had obtained from Khetter- 
mony or of the proceeds thereof, 


The learnéd Judge held that the defend- ` 


ant was a thief, and his intention from the 


beginning was to stealthe notes and con- 


yert them to his own use. — 

In my judgment the defendant was in 
& fiduciary position to Khettermony as 
regards the Government. promissory notes. 

This Court, agreeing with the learned 
Judge, has accepted the evidence of Khet- 
termony that the notes were endorsed by 
Khettermony, and were handed by Khet- 
termony to the defendant in order that he 
might obtain the interest due in respect 
thereof; Khetermony did not intend to 
part with her property in the Government 


promissory notes, and they were entrusted to' 
the defendant for the above-mentioned pur- ' 


pose, and in my opinion this constituted a 
fiduciary relationship between Khettermony 
and the defendant. 
. The plaintiff-respondents contended that 
the Court should find that the whole of the 
purchase money for the premises, 73A, 
Baranashi Ghose's Street, was obtained by 
the defendant outof the proceeds of Khetter- 
mony's Government promissory notes. Iam 
not prepared at. present to hold that that 
case hasbeen proved. I am however satis- 
‘fied thatthe four Government currency notes 
of theamount of Rs. 1,000 each,-mentioned in 
the conveyance of 20th February 1917, were 
the proceeds of some of Khettermony’s 
Government promissory notes, and that the 
defendant used the amount of Rs. 4,000 for 
part of thepurchase money ofthese premises. 
If these premises had remained in the 
possession of -the defendant, I have no 
doubt but that the plaintiffs respresenting 


Khettermony's estate, would have been en- 


. titled to a declaration of a charge on the 
premises to the extent of Rs. 4,000. 
- The following passage in the well: known 
case Of In re Hallett's Estate; Knatchbull v. 
. Hallett (1) is material. 


“The modern doctrine of equity as 


regards property disposed of by persons’ 


in a fiduciary position isa very clear and 
well-established doctrine. You can, if the 


sale was rightful, take the proceeds of the © 


sale, if you can identify them. Ifthe gale 
was wrongful, you can still take the pro- 
ceeds of the sale, ina sense adopting the 
sale for the purpose of taking the proceeds, 


+ ^ 


: 0 (1880 13 Oh. D. 696 at p. 708; 49 L, J. Oh. 415; 
42 L. T, 421; 98 W.R; 732. l | 
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if you can identify them. There is no 
distinction, therefore, between a righttul 
and a wrongful disposition of the property, 
so far as regards the right of the beneficial 
owner to follow the proceeds. Butit very 
often happens that you cannot identify 
the proceeds. The proceeds may have 
been invested together with money belong- 
ing to the person.in a fiduciary position, 
in a purchase. ` He may have bought land 
with it, for instance, or he. may have bought 
chattels with it. "Now, what is the position 
of the beneficial owner as regards such pur- 
chases? I will, first of all, take his position 
when the purchase is clearly made with 


‘what I wil call, for shortness, the trust 


money, although it is not confined, as I 
will show presently, to express trusts. In 
that case, according to the now well estab- 


lished doctrine of equity, the beneficial 
| Owner has a right to elect either to take the 


property purchased, or to hold it as a 
security for the amount of the trust money 


.Jaid out in the purchase ; or, as we general- 


ly express it, he is entitled at his election 
either to take the property, or to have a 
charge ón the property for the amount of the 
trust money. But in the second case, where 
a trustee has mixed the money with his 
own, there is this distinction, that the 
cestui qui trust, or beneficial owner, can no 
longer elect to take the property, because 
itis no longer bought with the trust money 
simply and purely, but with & mixed fund. 
He is, however, still entitled to a charge on 
the property purchased, forthe amount of the 
trust money laid out in the purchase, and 
that charge is quite independent of the fact 
of the amount laid out by the trustee. The 
moment you get à substantial portion of it 
furnished by the trustee, using the word 
‘trustee’ in the sense I have mentioned, as 
including all persons in a fiduciary relation, 
the right to the charge follows." 

The learned M. R. then proceeded to 
point out that there was no distinetion 
between an express trustee, agent, bailee, 
collector of rents, or any one else in a 
fiduelary position and that the moment the 
fiduciary relation is established the modern 
rules of equity as regards following trust 
money, apply. 

' In this case I assume, though I. do not 
decide, that some of the purchase monev 
was provided by the defendant himself, 
but I am satisfied that the sum of Rs. 4,000, 


.-part of the purchase price, was the pro- 


‘ceedsof someof Khettermony’s Government 


* 
E 
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‘Was in a fiduciary position to Khettermony. ' 


‘The premises, were therefore, on the above | 


assumption, purchased by means of a mixed 
fund; and the-most that the plaintiff would 
be entitled to, is a charge.on' these premises 
for the. amount of Rs. 4,000. . EN 
' The question then arises, does the fact 
that the premises are no longer the’ pro- 
perty of or in the possession of the defend- 
ant, 'By-reason of the sale by the defendant 
to his purchasers, affect the plaintiff's right 


to-have the charge declared. 
.. In.my opinion it does not. 


- 


The premises were sold by the defen: 
to his purchasers on the 4th August 1970. 


This suit was:instituted on the. 28th August. 


1919. L 

,' Bection .52 of the Transfer. of 
Act, 1882, provides as follows :— PDT 
"During ‘the active prosecution in. any 
Court having authority in British India, or 


Property 


established beyond the limits of British India. 


by:the Governor-General in Council of a con- 
tentious suit or proceeding.in whichany.right 
,to immoveable property is. directly and 
specifically in question,the property cannot 
be transferred or otherwise dealt with by. 
any party to..the suitor proceeding ' soas 
the rights-of any other party 


' thereto' under .any decree or order "which 


may be.made therein, except under .the 
authority of the, Court and on such terms 
as.it. may impose." dcum 

. There is no-doubt that the right.to the 
premises 73A, Baranashi Ghose’s-Street was 
directly and specifically in question in the 
suit, and that the sale of the 4th August 


1920, by the defendant’. was during the. 


active prosecution of .this suit, which was.a 
contentious suit. |. i 
_ The section, therefore, .applies, and the 
eifect of it is, that the transfer of the pro- 
perty by Bholanath, who was a party .to the 
suit, to his purchasers,.could not affect the 
right of the plaintiffs under any ‘decree 
which the Court might make. Reference 
may be made tothe- case of Faiyaz, Husain 
Khan v. .Munshi .Prag Narain (2). 
The passage which I desire to read is at 
page 105, in Lord Macnaghten's judgment, 
D id follows:— . IA 

. “The doctrine of lis pendens with which 
8; 92-01 the. Act of.1882-is concerned, is not, 


' (2) 34 L A. 102; 90-A.:339; 5.0. L. J. 563: 9 Bom. 


L. R. 656; 11 O. W. N. 561; 4 A. L. J, 314; A7. M.. L- 


J:263; 10 O. C. 3142 M: L. T. 191 (P. C. 
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promissory-notes as'to which the defendant 


ant. 


of the other .matters, 
referred: The appellant would.be.entitled 


[84 1. Ò. 1924] 
as Turner, L. J. observed in Bellamy "vi. 
Sabine (3) 'founded upon any of the peculiar 
tenets -ofa Court of Equity as to implied 
or constructive notice. It is...... a doctrine 
common to the Courts both of law and of 
equity, and rests...... upon 'this foundation, 
thatit would plainly be impossible that any 


- action-or suit could be- brought to a success 


ful termination if alienations' pendente lite 
were permitted: to prevail. The correct 
mode of stating the doctrine, as Cranworth; 
L. ©. ‘observed in the same ‘case, is- that 
pendente lite neither party to the litigation 
can alienate the property in dispute so as 
to affect his opponent.'" aM c E 

The result is that, in my judgment, the | 
cross-objection must succeed and a-declara- . 
tion-should be made that the'plaintiffs are, 


‘entitled toa charge on the premises 73A; 


Baranashi Ghose's Street to the extent of 
Rs. 4,000 with interest thereon at 6 per cent. 
from the date, when the money was used in 
the purchase of the premises, viz. 20th 
February 1917. ^ | - l 

Before leaving this case itis necessary, 
in my opinion, for the Court to express its 
disapproval of the way.in which Khetter- - 


. mony. was examined and -cross-examinéd, . 


making all allowances for the fact that her 
evidence was taken on Commission, and 
that the evidence was taken down in long 
hand, the length of time occupied in the 
examination ‘and cross-examination, in my 


opinion, was unnecessary and unreasonable. 


The'question of costs, is in the discretion 
of the Court :'and'my learned brother and 
I, after hearing both the léarned Counsel, 
have come to the conclusion that the appel- 
lant must pay the respondents costs of the 
appeal and that there will be no order:as 


‘to. costs of the cross-objection. : Amongst 


‘other ‘matters one reason, for this order 
is this: The appeal: has substantially 


failed, it failed upon the main question as 
:to- whether the deed -should’ be cancélled, 


it failed also upon the question whether `- 
‘the Government’ promissory notes "were 


- obtained by fraud or misrepresentation.from. 


Khettermony. -It succeeded in. respect of 
three items only, making.a total of about 
‘Rs, :3,800. The time taken in this Court 
in ‘relation to these three matters was small 
as*compared tothe time taken.in respect ` 
to which I- have 


(3) (1857) 1 De. G:& J. 566 at p. 584; 26-1. J.. Ch. 
797; 3 Jur; (x. 8.) 943; 6 W. R. 1; 118 R.'R. 228; 44 
R. Rh. 843. 4 = E Wai £ i r 4 a tae go fy wh 
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to; some-:costs. in, respect: of the appeal by 
reason of. three matters- in respect of which 
he has sneceded: But, it would be very 
difficult, to assess’ these costs. On. , the 
other. hand, ,the . respondents: would Je 
‘clearly. entitled., to.the costs of the cross- 
objection. im respect of which. they have 
succeeded.. We, therefore, have set off the 
costs .of the cross-objection against the costs, 
to. which. the. appellant. would .be entitled 
in respect of- the three items, in order that 
any difficulty as- regards taxation. may be 
obviated. 


The order of. the: Court of, first instanee as 
; regards costs:will: stand. 


Walmsley, J.—This appeal is preferred 
by: the .defendant;. Bhola Nath Seal. The 
suit. from. which. it. arises.was iiistituted 
by: Khettermony -Dasi, widow of Hari. Cha- 
ran Seal:.on. her death it was carried 
on by, Bhutnath Sen and Priva Nath Sen, 


,executors named in the Will executed. by 


Khettermony; of which Probate was granted 
to them after opposition. by, Bhola Nath. 


One of thése.men again; Bhutnath, died | 


while the appeal was being heard., 


' Hari Charan ‘died on February 28th 
1916 ; he had no children, and he left a 
widow, the original plaintiff K hettermony. 
Some years ‘earlier | he had ' made, a Will, 
appointing’ Khettermony sole ‘executrix and 
devising to her all his property, with diréc- 
tiohs that the. cost of maintaining the wor- 
ship: of the family Thakur ‘should be a 
harge. On the; estate: The property which 
‘he’ loft consisted of' his dwelling. house; 


No. 67, Hidaram Banerjee's | Lane, and' Go- : 
‘Formment promissory notes of the face. value 


of Re, 19,0007 | | 


It is common- ground a hori after 
Hari-Charan's death, Bhola: Nath Seal, his 
great-nephew, came, to live. in the house 
with Khettermony.Dasi. It is also common 
ground. that on June 14th. 1916, Khetter- 


. Moony:executed a Will in, his favour, that 


she „entrusted. to: him.: : the. Will of her 
deceased, husband, that. he through Messrs. 
Morgan & Co. obtained , Probate: of, that 
Will, , that. in. September—on the .19th 
Khettermony, put her signature-to a deed 
of settlement. by which “Bhola. Nath Seal 
was , appointed trustee. of the. property, 
that. shortly. afterwards. the. Governthent 
promissory, notes passed into the, hands 
of, Bhola: Nath. Seal, and, , thate within 
a; few. months. he. twined them, me into 
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* It is:also not denied that'in 1919 Khetter- 

mony left. her late husband's house, and 
went to live in her own family's house, 
where ghe remained until her.death. After 
taking up herabode with her own family 
she made: the, Will of which Bhutnath and 
Priyanath obtained Probate in contested 
proceedings... 
. The case for the plaintiff, briefly stated, 
was .that she did not understand the mean- 
‘ing of the deed of settlement, and that 
Bhola . Nath secured the Government pro- 
missory.notes by deception : .the relief which 
she sought was-primarily cancellation of the 
deed of settlement and re-payment of the 
Government promissory notes, 

On the ‘other hand Bhola , Nath Seal says 
that. Khettermony understood the terms of 
the deed perfectly, that every precaution was 

taken to-ensure that she should understand 
its terms and give an intelligent assent, and 
that, she gave him the Government promis- 
sory.notes of her own free will, and that he 
converted them into eash, partly to meet un- 
avoidable ‘expenditure, and partly as a 


. measure.of prudence because the value of 


Government Paper was falling. 
The learned Judge has found against the 
defendant on both these main questions, 
It is convenient to deal at once with the 


| deed : of September 1916. 


' Khettermony Dasi was admittedly a 
Hindu. pardanashin, lady .of advanced years; 
she. had'lived with her husband for fifty 
years. or more, and all business matters 
had been entirely in his hands: her educas 
tion. was slight, if capacity to write be a 
test, for she could barely sign her own name. 
She is entitled. to: all the protection . that 
the’ law. gives to.pardanashin ladies, and 
it must -be proved by the defendant that 
she did understand the nature of the deed 
of settlement.. 

.. The evidence on this Domi comes from 


‘three gentlemen "who say that they explain- 
ed the ‘draft or the, fait copy; and there is 


also;the evidence of Khettermony herself 
taken on. ‘Commission, and that of Bhola 
Nath taken in Court.- One of the three 
witnesses alluded:to ` was also examined on 
Qommission. : ° 

"I cannot go further without expressing 
the opinion that the examination of the 
unfortunate. lady was,conducted in such a 
way as: to amount to;.a gross abuse of a 
Court's process : examination-in-chief lasted 
six: days:: that was bad: but eross-examina 


tioncextended:oyer no less than twenty six 


49$ 
days, and even then it was not finished. I 
am satisfied that this long harrassment was 
wholly unnecessary. 
. With. regasd to the sonversations between 
‘Bhola Nath aud Khettermony that led-up 
to the execulion of the deed, there is no 
outside evidence. It is clear that the-lady 
did desire to have a deed of some kind 
executed, but , beyond that the two stories 
‘differ. The lady’s account is that she 
‘wanted ‘to empower Bhola Nath to manage 
her affairs: that was a natural and intelligi- 
ble wish. It had suited the convenience 
‘of both for Bhola’ Nath to take up his 
‘residence in the house with his mother, 
and in the .beginning the lady believed 
‘him .to be worthy.of her trust. It was, 
‘therefore, quite natural for her to want 
him to free her from all the cares of 
looking after her property. She had made 
a Will in his favour on June- 14th and 
after making that. Will’she had only to 
think of the arrangements during herlife- 
time. For that purpose there was no need 
for her to divest herself of all title and 
control. Probability, therefore, is against 
the view that she intended todoso. Fur- 
ther thelady maintained throughout the 
vexatious cross-examination that was inflict- 
ed upon her that she did not wish to give 
Bhola Nath more than the power of manage- 
ment. On the other hand, Bhola Nath's 
evidence seems to me unsatisfactory: it is 
shown that he has contradicted himself 
‘badly; and that he has given unsatisfactory 
accounts of many of his proceedings. He 
cannot, therefore, be regarded as a witness 
on whom reliance can be placed. Further 
it is shown that’ he was so situated that 
the absolute control conferred by the deed 
was just what he wanted: he had -no 
house of his own: he was earning a: pre- 
carious living as a plumber: he had been 


unable to indulge in the iur of marri- 


age. 
: [t would bé tedious to examine in detail 
all the criticisms that have been made on 
small points on this branch of the case: 
it is enough to say that taking as a whole 
the statements of Khettermony and of 
Bhola Nath, I regard that of Khettermony 
"as more reliable. i 

Then 1 come to the question whether 
the deed as drawn up was explained to 
‘Khettermony in'such a manner that she 
igave an intelligent assent to its provi- 
sions, There are three witnesses: on this 
Subject Aditya ` Nath’. Seal, 
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karite haibec." 


Birreshwar 


[84 1019241. 

Banerjee and Golam Taher. "Much has 
been made of the fact that the learned 
Judge has said nothing about the evidence 
of the first witness. There was, however, 
no reason why he should:do so, for that 
witnesses took no partin the explanation; 
he was merely present when the other two 
witnesses purported to explain it to the lady 
and the learned Judge has naturally con- 


fined his remarks to tlie evidence of Birresh- 


war Banerjee and Golam Taher. 

Before commenting on their evidence I 
should like to point "out how peeuliar the 
circumstances were. The deed was in favour 
of Bhola Nath, it was Bhola Nath alone who 
had come to Messis. Morgan & (o.’s office 
with messages of the lady's wishes, and it 
was with Bhola Nath that these witnesses 
went tothe lady’s house. Those were cir- 
cumstances to which they should have 
paid some attention. We-do not find, 
however, in their evidence ‘anything to 
suggest that they regarded their errand as 
more than formal. a Moe. 

With regard to Birreshwar Banerjee, I 
think the, learned Judge isright in say- 
ing that he intended to be honest, if that 
is what his remark means. But more was 
needed from him than good intentions, 
and we. have to consider whether he could 
give the lady an explanation 
suited to her understanding. Jie admits 
that he had never before . explained, a 
deed of trust. Of particular. words, hë 
Said that the lady said that she wanted 
to * transfer” the property to Bhola. Nath 

“subject to certain trusts"; in eross-exa- 
mination, however, it. appeared that. the 
lady’ used only the general expressions— 
“diya dilé,” and “daliler satyamata karjya 
The former do not neces- 
sarily import the idea of out and out 
transfer; while it is clear’ that the lady 
wanted a deed which. would specify thé 
duties to be performed by Bhola Nath, 
Birreshwar's account of his explanation as 
a word by word, translation seems to nie 
inadequate. : Moreover in a case of this 
kind, he ought to have gone far beyond 
mere translation of the clauses: of the 
document: a clear statement of the general 
effect of the deed was necessary, and: by 
way of comparison suggestions as to thé 
possibility of making other arrangements 
for managing her affairs without “parting 
with her rights and her control. Birreshwar, 
however, attempted. nothing of this nature; 


He went to the house cin that:-thg | 
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lady wanted to execute a document of the 
kind that had been prepared, and he. 
thought he had discharged his duty by 
translating it to her. 

Of Golam Tahers evidence little need 
be said: it. is enough to point to his 
answer to the forty- second question: he 
was obviously unable to give the lady an 
intelligent exposition of the effect of the 
document, 

“Now if either of those witnesses had 
told the lady that she was executing a’ 
deed ‘that she could not: revoke, that “she 
was: putting -herself. wholly into the hands ' 
of Bhola Nath, that she was depriving- 
herself of the power of dismissing him, 
and that the reservations as to the consent: 
of the settlor mentioned in the deed could 
only be enforced by proceedings in Court, 
l am convinced that the lady would have 
rejectéd the .deed as not in accordance 
with her wishes. 
to read her evidence, to mean that she: 
ever intended to put herself into sucha 
helpless position. The conclusion, therefore, 
must bethat the deed was not explained 
to the lady in such a way as to make her 
. understand its, provisions, and that she 
did not givean intelligent assent to it. 

"The reasons I have given do not include 
one, on which the learned Trial Jud ge laid, 
great emphasis: namely, the _ provision, 
that Bhola Nath was to appropriate the 
balance after, the, lady was dead., There, 
are difficulties in the way of accepting this 
"view; but the other reasons are sufficient, so I 
need not dwell on the matter... 

I agree also with thelearned Judge that. 
the -cireumstances were such. that the lady . 
ought to have. had independent, advice, 
but the finding already recorded is sufficient, 
for cancellation of the document. 

‘Then I pass to the Government promis- 
sory notes. They were included in the, 
Will, but they are not mentioned in the 
deed of settlement. Within a few months. 
of the execution of the deed, Bhola Nath ` 
had converted them all “into. cash., The 
first question is whether the lady. gave. 
them to him voluntarily, or whether he 
obtained them by deceit. ‘Tne learned 
Trial Judge had adopted the latter view. 
Here-again we are dependent on the evidence 
of Khettermony and Bhola Nath, alene. 
The notes had been endorsed to Khetter- 
money by her husband, and onhis death 
she, could have continued -to draw the in-, 
terest: without, any . Poro _ She says that.. 


It seems to me impossible, 
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Bhola Nath told her a story which she 
believed, and so she endorsed the notes to 
him. To any one familiar with business 
the story would have sounded absurd, but 
I think it was quite probable that Khetter- 
money would believe it. On the other 
hand Bhola Nath’s story about Hari 
Charan's desire to execute a codicil in 
his favour has nothing to recommend it, and 
was not put to Khettermony in cross-ex- 
amination. Further there was noneed to 
cash the notes so rapidly. Bhola Nath may 
in the light of later knowledge say that the. 
price of Government paper was falling, but 
he did not know it at the time, and in 


any event the interest would have continued 


unchanged. His treatmentof the proceeds. 
confirms my suspicion, No attempt was 
made to find a more favourable .invest- 
ment. - On the contrary a considerable sum. 
was spent for his own benefit ; his statement 
that alargeamount was expended in the 
celebration of Hari Charan’s sradh is not 
proved, and there is every reason to believe 
that atleast Rs. 4,000 was applied to the 
purchase ofa housein his name. I agree, 
therefore, with the learned Judge in.the 
view, that Bhola Nath obtained possession 
of the notes by. deceit and misrepresenta- 
tion. .The learned Judge regards his action 
as amounting. to larceny, but for the 
purpose of the appeal asit has been pre- 
sented to us if is not necessary to 
decide whether he obtained them by larceny 
or by false pretences, 

,On the two main. questions, therefore, I. 
agree, with thelearned Trial Judge. 

"There remains .the question "whether. 
Bhola Nath is entitled to. claim that any 
of the:amounts spent, or said to have been. 
spent, by him.should be .dedueted from 
the total sum whieh he realised by the 
sale of. the notes. 

The sum which he actually received is 
stated -in the decree to be Rs. 13,466-8-8. 
. Bhola Nath gave the Court.an abstract of 
his elaims:and they are as follows :— 


= Rs. a, p. 
(1) Messrs. Mogan and: Co.'s 

costs and duty. . 1646 8 0 
(2) Marriage.expenses . 986 9 0 
> (3) Annual sradh oi Hari 

Charan l . 1,992 13 0 
.(4) Repairs and improve- 

.ments to the house . 2760 1 3 
(5) Excess expenditure over 
. income . 2731 2 3 
CQy Cost of making ornaments. 635 10. Q 


` 
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r Weare relievéd of the necéssity of exa- 
mining all these- items, for Counsel for the 
appellant does not press his’ case. in regard 
to the second, third and sixth. .While.for 
the respondents Counsel allows the deduc- 
tion claimed in the fourth item as his clients 
derive benefit from that expenditure. In 
regard to the sradh, the widow's estimate of 
Rs. 70 is accepted. 
-L take:up: first Messrs.. Morgan & Co.'s 
eliarges. .'l'Nere is no dispute about what 
they "were, for the bills were produced, 

showing that’ their charges were (a) for the 

proceedings .in connection with Hari 

Gharan's: Will Rs. 640; (b) for preparing 
Khettermony's Will of Juue 14th. Rs. 4-8-0; 

(c) and: for preparing the deed. of settle- 
ment and for duty Rs. 669, making a total 

of Rs. 1,358-8-0. To this Bhola Nath has. 
added, extra Probate duty and incidental 

charges in connection therewith Rs. 283-8-0; 

and the correctness of this amountis not 

challenged. It is admitted that the 

charges in connection with the Probate 

proceedings and the preparation of the Will 

should ‘be charged to Khettermony ,but the 

respondent saysthat the appellant should 

pay: forthe expenses in connection with 

the deed of the settlement. I.think that 

effect. should be given to this contention, 

for l'have found that Khettermony did 

not ‘instruct Bhola Nath. to get. a 

document of that nature prepared; 

she wanted a document which. would have 

cost much less, at any.rate in the. matter: 
of stamps, | would, therefore, disallow 

Bhola Nath's claim for-Rs.:669 and allow. 
the remainder, that is, Rs. 973. 

+ Then:comes, the questionas to the source 

from which. the.mouey.came, that was paid 

in discharge .of those bills. We know trom 

Messrs,:Morgan’s-bills that the whole amount 

payable to them was paid, except.Hs. 79, 

béfore the first Government promissory-note 

was sold. Presumably the excess duty on the 
Probate was also paid before the date of sale. 

Bhola Nath says that he made the payments. 
out of his own money: Khettermony says 

she advanced: the money to.Bhola Nath out 

of her ‘savings. Once: again there is no 

evidence from other sources to.corroborate 

either the one or.the other: There is how- 

evera passage in the eleventh: para. of the 

plaint which seems inconsistent with Khet- 

termony's version. Speaking of the Govern- 

ment promissory-note for-1;000 which was 

given to ‘Messrs, Morgan & Co. she'says that 

the defendant endorsed. it in. their favour 
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"presumably in payment of their costs: 
for making application for Probate." She: 
would hardly have made sucha statement 
if asa fact she had placed Bhola Nath in: 
fund for the purpose. ‘Moreover the para. 
distinguishes between- this: note and’ 
the others worth Rs. 18,000 of which she 
says that the sale-proceeds were appro- 
priated by Bhola Nath to his own use and 
benefit. 1 think, therefore, that Bhola Nath” 
r zn titled to have a deduction of 973 on this 
jead. | 
' The other item is the excess expenditure. 
The learned Judge used the words "in 
my opinion he: is entitled to that sum," and. 
then proceeded to: disallow it. I think 
these words referred to the sentence im- 
mediately preceding, and mean nothing: 


more than that Bhola Nath’s statements of: 


what had been spent on maintenance were 
accepted. Iam rather surprised at this for 
one recurring item of Rs. 35 à month for 
amlas needs a better explanation ‘than’ 
Bhola Nath gave. That however is of no: 
consequence. The learned Judge's reasons: 
for disallowing the excess expenditure are: 
first that if the notes had not been sold the: 
interest’ would have been enough to pay' 


for two-thirds of the amount, and that: 


Khettermony did not authorise Bhola Nath 
to sell. Į think that those reasons are: 
correct. When Bhola Nath took on the: 
management of. the widow's affairs he knew 
exactly what the position was, that economy : 


was needed to make the rents and: the- 


interest. cover all expenses: The widow- 
knew it also, but she: hoped Bhola Nath. 
would sueceed. by some means or other. 
Bhola Nath never. tried to make ends meet, : 


but immediately proceeded to sell the Gov-- 


ernment promissory-notes. if he: found it: 


necessary to eat into capital, he ought to» 


have obtained Khettermony's express con- 


sent, but lam satisfied that he did not: 


do so. I think, therefore, that on this item‘ 
no reduction should: be made. 


"The result, theréfóre, is that three sums- - 


only will be deducted from the sale pro-- 
ceeds of the noles, that is Hs. z,760-1-3, for 
repaisand Hs. 70 ier the sradh, and ‘Rs. 973! 
for law expenses so that the amount payable: 
by the detendant will be Rs. 13,466-8-8 less 
Rs. 3,803-1-3, that is Rs. 9,663-7-5 with 
interest as-directed in the-decree. l 

` There remains the cross-appeal. The 
plàintiff alleged that with the sale proceeds: 
of the Government promissory-notes, Bhola ` 
Nath bought a house No; 73A, -Baranashi: 


- 
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'Ghose's. Street,'and.ahe asked that the de- 
;fendant'shoüld be directed ‘to convey that 
.house to her. Before the case was heard 
sBhola Nath sold the house to athird person 
- who'was not made a party to this suit. In 
the Trial Court it was urged that Bhola Nath 
must convey the.house to the plaintiffs, but 
the learned Judge refused that prayer and 
did. not.determine the issue whethera pay- 
ment:iof.Rs. 4,500 by Bhola. Nath to his 
vendors-was made out of.the.sale proceeds 
of the notes. Before us,the prayer that is 
made is that we should declare a charge of 
Rs., 4,500 on. the house in favour of the 
plaintiffs on the ground that the purchase 
from Bhola Nath was made pendente lite. 

. With regard .to the source from which 
the Rs. 4,500. ‘came there is no room for 
doubt, so far.as Rs, 4,000 go. Four notes 
of:Rs. 1,000 were handed by Bhola.Nath to 
his vendors, and those very notes he.receiv- 


ed. only a few days previously from the’ 
Bank of Bengal as part ofthe sale proceeds. 


of some .of .the Government promissory- 
notes. -Bhola .Nath’s explanation is very 
feeble one, and in his deposition in the suit 
' relating to Khettermony's Will he admitted 
that his private account did not show that 
the had Rs. 4,000 in.smaller notes, to. take 
the place.of the.four.notes of Rs. 1,000 each. 
J find, therefore, that of the sum paid by 
-Bhola Nath for the purchase of the house, 
.Rs. 4,000 came from the sale proceeds of 
the Government promissory notes. This 
finding is necessary only. for form .of the 
order .ifan order is made in respect of the 
.house. MP 

. Therule of “lis pendens " is set out in 
s. 52 of the Transfer of Property Act. Jt 
appears to me that in this suit the neces- 
sary ingredients are present. The right to 
the :house is directly in question, and the 
suit was.a ‘contentious suit, being actively 
prosecuted. It-follows that.the house could 
not be transferred by Bhola Nath so-as 
toaffect the rights of the plaintiff and -her 
successor under any decree made in the 
Suit. The purchaser is not a party to the 
.proceedings' and in his absence it-is not 
necessary to say anything about notice, 
mor itis desirable to touch on his right. to 
challenge an order made to his prejudice; 
]t-appears to me that onthe terms of,thé 
gestion we are entitled to say that of the 


money .paid by :Bhola Nath for the house. 


the sum’ of.Rs..4,000 came from the sale 
proceeds of Government -promissory notes 
abtained:ky.-Bholanath from Khettermony 
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by false.pretences, ‘and: to that extent the 
‘plaintiffs are entitled to a declaration of 
‘a -charge upon.the house. 

“ee Se D. Appeal’ dismissed; 

l Cross-objection allowed. 


Les a rna. 
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OUDH JUDICIAL COMMIS- . 
, SIONER'S COURT. 
First CiviL.APPzaL No. 29 or 1923, 
, — April2,1994. — —- 
Present:—Mr. Wazir Hasan, J. C., and 
My. Kendall,.A. J.-C, ; 
MADHO PRASAD—PLAINTIPE— 
APPELLANT 
| ' Versus 
NEAMAT AND OTHERS--DEPENDANTS 
. -— RESPONDENTS. ` ` 
Hindu Law—Joint family— Separation of one mem- 
ber, effect .of—8Sale of ancestral property —Grandson, 
whether cam-challenge .sale--Antecedent delt--Grand- 
son, Liability of. E l 
The separation of one member of a joint Hindu 
family amounts to a disruption of the whole family. 
[p. 503, col. 1;] HS 
A grandson cannot impugn the validity of a sale 
made by his grandfather before he (the grandson) was 
born. [p.503;col. 2.] - f 
A debt incurred uncer a usufructuary mortgage 
is included within the term “antecedent debt." [p. 504, 
col. 2. i ` 
pe Narain Rai v. Mangla Prasad Rai, 77 Ind 
Cas. 689: 28 C. W. N. 253; 21 A. L. J. 934; 46 M. L. 
J.33, 5 P. L. T. 1; (1924) M. W.M. 68; 19 L. W. 72; 2 
P. L. R. 41; 10 O. & A. L. R. 82; (1924) A. I. R. (p. C.) 
50; 33 M. L-T. 457; 46 A/95; 26 Bom. L. R. 500; 11.0. 
L.J. 107; 51 I. A. 129 (P. C3), followed. 7 
Sahu'Rum Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 44 T. A. 126; 21 O. W. N. 698; 1 P. L. W. 557; 15 A. 
L. J. 437; 19 Bom. L. R. 498; 26 C. L.J.1; 33 M. L. d. 
14; (1917) M. W.-N. 439; 22 M. L. T. 22; 6 L. W. 213; 39 
A. 431 (P.O.),and.Chet. Ram v. Ram Singh, 67 Ind. Oas. 
569: 49 I. A. 228; 3 P. L. T. 363; 31 M. L. T. 50; 43M. 
L.-J. 98; 16. L. W. 89; (1922) M. W. N. 455; 4 U.P. L.R. 
(P. C.) 64; 44 A. 368; (1922) -A. L'R. (P. C.) 247; 3 P. L. 
-R. 1922; 24 Bom: L. R. 123; 27:0. W. N. 150; 21 A. Lid. 
‘114: 37 C. L. J. 79 (P. CJ, referred to. : 
The son æs well as the grandson is liable to pay 
the antecedent.debt of the father and the grandfather. 
‘|p. 504, cols. 1 & 2.] ha ` 
Appeal against the decree ‘of. the Sub- 
ordinate Judge, Gonda, dated the 4th-March 
1923, in O. 8. No. 139 of 1921. 
Mr. Aditya Prasad, forthe Appellant. | 
. .Mr.-M.'Wasim, for Respondents Nos. -1 
and 2.. : -~ 


. JUDGMENT.—This is an annon! from 
the decree of the Subordinate Judge ‘of 
'Gonda, dated the 5th March 1923. The 
plaintiff-appellants ~suit--for possession. „Gf 
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‘athree-annas share in village-Ahrauli, Tahsil 


Utraula, District Gonda; has been dismissed 
by that Coyrt. This share was conveyed 
to Niamat and Manyar, defendants Nos-2 ànd 
-3° respectively, under a sale-deed executed 


by Mahabir Prasad and Chandrika Prasad. 


on the 13th April 19057" These defendants 
are in possession of the said share in 
virtue of the deed of sale just now men- 
tioned. 

Mahabir Prasad was the grandfather of 
thé' plaintiff. He died sometime ago.” His 
son, Gurdeo Bakhsh, the father of the 
plaintiff, is defendant No. 4:in suit, out of 
which this. appeal has arisen. Chandrika 
Prasad: ‘one of the vendors, is defendant 
No.1. Sangat Bakhsh is the younger brother 
of the plaintiff and is defendant No.5 in 
the suit. A short pedigree may now be 
given. "TM 


Chaudhari GANGADHAR _ 


: | 
Mahabir or Raghubanslal . Kandhayalal 
-Gurdeo Bakhsh Chandrika - 
* (defendant ' Prasad 
No. 4) (defendant ` 
| ; No. 1.) 


~ 


Maha deo Prasad Sangat Bakhsh 
^ (Plaintiff) (defendant 
B No. 5). 


The plaintiff's case, as stated in the plaint, 
“is that the share in suit is the joint ancestral 
property of the family and that the aliena- 
tion in question by Mahabir Prasad and 
Chandrika Prasad was made without any 
legal necessity and without any valid con- 
sideration. The defence, so: far as it is 
necessary for the decision of this appeal, 
is that there was a disruption of the joint 
family in the year 1903 and consequently 
‘on the date of the sale Mahabir Prasad, 
.Raghubans Laland Chandrika Prasad were 
separated members of that family, that the 
plaintiff's mother was married to Gurdeo 
"Bakhsh on the 6th February 1908 and, 
therefore, the plaintiff was not in existence 
on the date of the sale in question and 
consequently he has no right to challenge 
the validity of the sale in suit and finally 
.ihe sale in question was executed for legal 
necessity and antecedent debts. 

At the hearing of the appeal before us 
‘it was expressly admitted by thelearned 
Pleader for the appellant that Chandrika 
. Prasad had separated from the other mem- 
‘bers ‘of the family in the year 1903, but it 
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was- argued -that. ~Mahabir: Prasad and 
Raghubans Lal continued to be members of 


‘the joint family. The result deduced from 


this argument is that the-two-pies share of 


-Ghandrika Prasad alone escapes the plaint- 


iffs attack on the sale in question. 
The first point argued at the hearing of 
the appeal is the question as to whether 


‘the plaintiff had or’ had not come into 


c xistence before the execution of the deed of 


‘sale in dispute. The finding of the learned 


Subordinate Judge-is that he had not. We 
agree with this finding. The learned Sub- 
ordinate: Judge has carefully- analysed the 
whole of the evidence bearing on this ques- 
tion and has. given excellent reasons in 
support of-the conclusion at which-he: has 
arrived: The- plaintiff's father, Gurdeo 
‘Bakhsh, was first married to Musammat 
Ram Kali; On her death he was married . 
to her sister, Musammat Chandra Kali. 
In the pleadings of the ease it seems to 
have beén admitted on behalf: of the 
plaintiff that he was born-of Musammat 
Chandra: Kali. The- plaintiff, however, 
‘shifted his ground in the course of the . 
evidence produced by him in the Court 
below. His witnesses have made attempts ` 
to establish that the plaintiff was born of 
the womb of Musammat Ram Kali. The 
evidence of these witnesses is wholly unreli- 
able as has been conclusively: shown: by 
the learned Subordinate Judge. Besides 
the oral evidence, the plaintiff also relied 
upon a horoscope (Ex. 7) and a medical 
certificate (Ex. 2) The horoscope is sought 
to corroborate the evidence of the plaintifs 
witness, Din Dial, and the medical certificate . 
is -supported by the evidence of- Dr. 


‘Puran Chandra Mukerji who gave the said 


certificate. As regards the horoscope its 
utility clearly depends upon the evidence 
of Din Dial, who prepared it. The learned 
‘Subordinate Judge is of opinion that Din 
Dial is a false witness and we are mot 
prepared to disagree with him,’ As to the - 
medical certificate, it is of very little value. 
Any slight weight that could be attached 
to it is wholly destroyed by the evidence 
‘of the Doctor in the witness-box. His 
testimony reduces itself’ to a mere con- 
jecture, 7 l 

‘Fhe second point argued before us was 
the legal effect of the admitted separa: 
tion of Chandrika Prasad.in the year 1908 
on the rest of the family. The learned 


‘Subordinate Judge has come to. the con- 


‘clusion: that -Chandrika Prasad's- 'Sseparg- 


^ 
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‘tion was in law ànd in fact the disruption 
of the whole of the joint family. We 
agree with this conclusion. Raghubans Lal 
was a lunatic. He disappeared altogether 
sometime about the end of 1904 and since 
then has never been heard of, In. the 
year 1903 Mahabir Prasad seems to have 


‘set. up the case that he and Raghubans 


Lal were. joint and that Chandrika Prasad 


-alone had separated (Ex. B-15). This, how- 


-ever;. does not . appear to have been the 


' fact.. Be that as it may, one day before 


divided the - estate of Raghubans 


- the execution of the deed of sale in ques- - 


tion, Mahabir Prasad and Chandrika Prasad 
Lal in 
the family property into two moieties and 
‘each of them took a half.share. Chandrika 
:Prasad further agreed to pay Rs. 6,000 to 


: Mahabir Prasad. In the present suit the 
.plaintiff has treated  Raghubans Lal as 


dead.. No date of the death of Raghubans 
‘Lal is, however, given in the plaint. The 


learned Subordinate Judge is of opinion: 
that Raghubans Lal's share devolved on - 
his brother, Mahabir Prasad, as obstructed . 


heritage and that consequently the plaint- 
iff has no interestin that heritage. Given 
the fact that Raghubans Lal's interest in 


^ the joint family property was also severed | 


either in the year 1903 or 1905. the view 
taken by the learned  Subordinate: Judge 
is perfectly sound. The argument of the 
learned Pleader for the appellant on this 
part of the case is that itis not proved 


` that Raghubans Lal was dead at the time 


~ 


of the alienation and that consequently 
there could have been no devolution of 
any inheritance on Mahabir Prasad. This 
argument entirely misses the real signific- 
ance of the view taken by: the learned 
Subordinate Judge. Whatever might be 
the ‘date of Raghubans Lals death, 


‘even assuming that he is still alive, the 


plaintiff has no title, to the share ‘of 
Raghubans Lal aş a member of a joint 
Hindu. family constituted: of. his father, 
grandfather and himself. . The result, there- 
iore, reached at so far is, that the con- 
veyance of the sharesof Chandrika Prasad 
and Raghubans Lal under the sale-deed of 
the. 13th April 1905 cannot be challenged 


` by the plaintiff. ^ > | 


.- It may now be assumed that excluding 
the share of Chandrika Prasad in thé three- 
annas share sold under the deed of the 
13th April 1905, the-:rest of that share was 
joint family property owned by Mahabir 
Prasad, his son: Gurdéo :'Bakhsh and his 
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grandson, the plaintiff, and further assuri- 


ing that, the plaintiff had been born before 
the exeeution of the sale-deed mentioned 


'above we are of opinion that £hat share was 


sold by Mahabir Prasad in lieu of antece- 
dent debt and is binding on the plaintiff, 
The sale in question (Ex. 1) is in heu of 
Rs. 13,000. The items constituting this sum 
of Hs. 13,000 are stated in the sale-deed as 
follows:— l i 


: Rs. 
(1) Payable to Pandit Sheodat for . 
the mortgage of an one-anna 

share of the property sold ... 

(2 Payable to Channu Mahtun 

$ and . Roshan Zaman Khan 
' for the deed of the 2nd June 

. 1903 ME n 
(3) Payable to Channu Mahtun 
^ ^. for the deed registered on 

' the 18th June 1902 
. (4) Received before the execu- 
tion of the sale-deed n 850 
(5) Paid in eash at the time of 

. the registration ofthe deed... 4,390 
We will now take up the foregoing items 
seriatim, \ 
. Item No. 1, The mortgage-deed, to which 
this item relates, is Ex. B-l, dated the 
12th. July 1900 executed by Mahabir Prasad 
and Chandrika Prasad. This is an usufruc- 
tuary mortgage, pureand simple. 
Item No. 2, This is supported by the 
mortgage deed dated the 2nd June 1903 
(Ex BS) executed hy Mahabir Prasad alone. 
This is again an usufructuary mortgage ` 
Item No. 3. This relates to the mortgage 


1,300 


9,000 


1,500 


-dated the 18th June 1902 (lis. B-5) executed 


by Mahabir Prasad alone. . 

Items Nos. 4 and 5. The money under these 
two heads was received by Chandrika Prasad 
who had; aday before the sale deed in ques- 
tion under taken, as we have already point- 
ed out, to pay Rs. 6,000 to Mahabir Prasad 
under the partition deed ofthe 12th April 
1905 (Ex, A-3). Chandrika Prasad. added 
anothersum of Rs. 150 from his own pocket, 
He thús paid up Rs. 6,000 to Mahabir Prasad, 


. A part from the resitals in Ex. A-3 we have 


further the evidence. of the defendant’s 
witness, Kalyan. He is an attesting witness 
to Ex. A-3 and the’ learned Subordinate 
Judge has accepted his evidence. We see 
no ground for disagreeing with him. The 
sum of money under these two items, there- 
fore, must be debited as against Chandrika 
Prasad’ and. has nothing to. do with that 
part of thé sale. which: was effected by 


` debts comes to Rs.6,500. 
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-Mahabir - Prasdd;- "The -Share tof Mahabir 
‘Prasad for the debt due under the mort- 
‘gage ofthe 12th July 1900 (lis. B-1) comes 
.to-Rs..650 and the debts contracted under 
-the mortgage of the 2nd June 1903 (Ex. 
JB-3)and under the mortgage ‘of the 18th 


“June 1902 (Ex. B-5) are due from Mahabir 


The aggregate of:these two 
Mahabir Prasad's 
share in the sale-consideration was Rs. 6,000 
only.. He was thus benefitted to the extent 
of Rs. 650 more than he was entitled to. 
The debts under the mortgages mention- 


-Prasad alone. 


ted above were clearly antecedent both in 


time and in fact to the alienation in dispute 
but on the interpretation placed hy the 
High Court at Allahabad on the decision 
‘in'the case of Sahu Ram Chandra v. Bhup 
Singh (1) that would: not constitute antece- 
dent debt so .as to support the validity of 
‘the alienation in question for ‘the reason 
that they were not "incurred wholly apart 
‘from the ownership: of the joint estate.” 
This interpretation, however, has been nega- 
rtived by. their Lordships of the Privy.Council 
‘in their recent judgment in the case of 
Brij Narain Rai v. Mangla Prasad Rai (2). 
‘According to this last-mentioned decision 
‘these debts must be regarded as antecedent 
and constitute a valid. consideration for 
the sale effected ‘by Mahabir Prasad under 
the deed of the 13th April .1905. That sale 
is, therefore, binding on the plaintiff.- This 
‘conclusion was sought to be avoided by 


' the learned Pleader for the appellant on 


two grounds: -(1) That Mahabir Prasad 
stood in the relation .of ‘the grandfather 
and not of the father of the plaintiff, and 
2) that the first two mortgages (B-l and 
B-3) being usuíruetuary mortgages ‘are 
not antecedent debts and in this connec- 
iion reliance is placed upon the decision 


. oftheir Lordships of-the Privy -Council in 


the case of Chet Ram v. Ram Singh (3). 
"On the first point, we are:of opinion 
that the argument has-no substance. ‘The 


1 ) 
E Cas. 569; 49 I. A. 298; 3 D. L. T. 363; 31M. 
L.T.50;43M. L. J.98; 16 L. W.89; (1922) M. W. N. 

. L. R. (P. O.) 64; 44 A. 368; (1922) A. I.R: 
;.3 P. L.R. 1922; 24 Bom. L. R. 123; 27 0. W. 
Avil. Full; 370;L,0,79(P.Q.). o4 
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the antecedent debt :of the father and the 
grandfather is both declared, by the texts 
and ‘enforced by the "authorities." “See 
Trevelyan’s Hindu Law, Second Editicn, 
Ch. VIII, page 308 and Gour's Hindu Code, 


:Second Edition, s. 1294, page:589. 


There is no force in the second contention 
either. The ratio decidendi in the case of 


‘Chet Ram v. Ram Singh (3) is founded .on 
‘the observations-of-Lord Shaw in his :pre- 
‘vious judgment in the case of Sahu Ram 
-Chandra v: Bhup Singh ().. With the last 


decision of the- Privy Council in the case 
of Brij Narain Rai v. Mangla Prasad Raa 


(2); the reason for the rule laid down in Chet 


Ram's case (3), that is, the interpretation 
placed by the Allahabad High Court, has 
disappeared. It follows that the rule has 
also disappeared— Cessante Ratione Legis 
cessat ipsa Lex. The language of 'proposi- 
tion No..3 laid down by Lord Dunedin in 


-the case of Brij Narain Rai v. Mamgla 


Prasad Rai (2), just now mentioned, is 
broad enough to include a -debt incurred 
under an usufruetuary mortgage within the 
term: ‘antecedent debt. That language is 
not susceptible of the limitation which the 
appellant's learned Pleader wants to impose 
on it by restricting the term to such mort- 


gage debis only as are incuried uncer a 


simple mortgage alone. We, thercfore, reject 
both arguments. 
Before we. conclude this judgment we 


\ 


desire to say that the defendants-respond- ` 


ents’ learned Counsel also argued.the point 
that the present suit was barred by Jimita- 
tion, even ifwe hold that the plaintiff was 
born after the year 1908 the year in which he 
says that he was born. The ground on which 
this argument rests is this. The-aliena- 
tion in question gave a cause of action-to 
the plaintiff's father. 


a suit within 12 years from the date when 
ithe alieneé took possession of the property 


ander Art. 126 of the First Sch. of the 


Indian Limitation Act. The plaintiffs 
cause of action being the same alienation, 
his claim‘is, therefore, also barred and that 


The plaintiff's father 
.- did not availhimself of it by instituting 


it is further barred by Art. 141 of the same l 


Schedule of the same Act. 

This argument seems to be amply sup- 
ported by a series of decisions of this 
Court in the eases of Oudh Bekari Singh 
v Suraj Bali (4), Sheoambar Khan v. Ratipal 


; (4) 61 Ind; Cas-801; KOL, > - 5, 


> 


E VISEL 0,. 1924] "n 


"Singh (9), ‘Chokhey: {Singh v: ‘Harles "Singh 
'" (6) and ‘Randip' Singh:v. Rameshar- SU 
"(T): Wé:however express ‘no opinion on 
- this ‘point. 

^ "For the reasons -stated “before, . 
-appeal fails and is dismissed with costs. ` 
© *K. 8. D. Appeal dismissed. 

0 65 Ind. Cas. 404; 8.0. L. J. 079, 


6) 64 Ind. Cas. 157; 94 O.C. 330; 8 0. L. J: 667; £U. P. 
“1. R.(O.) 10. 
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“MADRAS HIGH COURT. 
BECOND: “OIVIL. APPEAL No. 919 oF 1921. 
. March 27, 1924, 

Present: —Mr. J ustice ‘Wallace. . 
OQ. GANESA MUDALIAR AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
" Sersus 
V.o GNAN ASIKKAMANI MUDALIAR 
AND “ANOTHER— DEFENDANTS— RESPONDENTS. 


Transfer of Property Act d V of 1882) s. 58 (c)— , | 


"Mortgage by ‘conditional sale—Construction—Intention ` 
cof parties—Test—Burden of proving that ostensible 
‘sale is really mortgage —Question, whether one of ee 

'—-Second appeal. 

There is. no presumption in favour of a transaction 

` ‘being a mortgage by conditional sále and not a-sale. 

"fp. 506, col. 1.] 

Muthuvelu Mudaliar : v. Vuthiliwri Mudaliar, 50 
‘Ind. Cas. 205; 42 M. 497; 9 L. iV. 363; 25. M. L. T. 
332; 11919) M. W.N. 323; 36 M. L. J. 333, followed. 
' t isnot the form of the dosument but the inten- 
tion of the parties which is the deciding factor, and 

` jt rather lies on the party who contends that 2 

- “document prima facie connoting an absolute sale is 

. really a mortgage to prove his contention. [ibid.] 


‘ Muthu Karupa Pillai v. -Maruda Challam’ Chetti, 
'.:27 Ind. .Cas, 4136, Singaram Chettiar v. Kalyana- 
sundaram Pillai, 96 Ind. Cas. WIL. W. 
M. W. N. 135, Kalappa Kamthi v. Kachur Sakha 
Rama Rao, 29 Ind. Cas. 898, Ramayya v. Krishnainma, 
23 M. 114; 9 M. L. J. 361; 8 .Ind. Dec. (N 8.) 474, 
"Rasturchand Lakhmaji-v. Jakhia Padia Patil, 31 Ind. 


Cas, :388;40:B. 14; 17 "Bom..L. R. 928 and Balkishen Das : 


. W. F. Legge, 22 A. 149; 4 G. W. N. 153; 27 I. A. 58; 
? Bom. L. R. 523; 7 Sar. P. C. J. 601; 9 Ind. Dec. 
Ro, s.) 1130 (P. QJ, referred to. 

I'he meré fact that.the dsed.of thesale does not say 
that the amount of consideration is the mark»t-value 
-of the land is unimportant. [p. 505, col. 2.] 

. The crucial test is whether the parties intended 
Td e the relationship of debtor and creditor. 
ibi 

" The: question whether a transaction is an out-and- 


out sale with an agreement for re-conveyance or a -- 


mortgage by ‘conditional sale is not a pure question 
rui and can be argued in second appeal. [pe 505, 
eol, 2 

, Second appeal against a decree of the | 
Subordinate Judge, .Chingleput, in A. S. 


‘No. 100 .of 1920, preferred against that.of. 


- 


MANGSA. MUDALIAR VASQGNANASIKKAMANI;MUDATIAR, 


. to avoiding creditors. 
-was pressing for payment and tlie mother- 


087; (1914). 


30b 
the, Additional, District*Mümsif; Chingleput, 
-in -O. S.No. 199 of 1919. | 

| Mr: K. Rajah Tyer, for the Appellants. 


Ns P. Kai E for the Respond- 
"ents: l 


J UDGMENT.—The question in this 
casé is whether Exs..I.and C both dated 
the Mth: July 1902, Ex..I being ostensibly 
a deed of -absolute sale and Ex. ‘C an 
“agreement :by the vendee -to re-convey the 
property ‘at any ‘time within'8 years on pay- 
„ment of-the:consideration recited'in Ex. I, 
.eonstitute' an. out-and-out sale and an 
"agreement for re-conveyance or a mortgage 
- "by:eonditional sale. Both the lower Courts 
"have held to the former view and it is 
urged thatithey-are wrong. 

2. ‘That such a ‘question is‘not a pure 
_ question ' of fact is clear from the numerous 
¿cases in.whiehit has been allowed to be 
fully argued. in.second appeals before this 
‘Court. 

3. ‘The - first: defendant, ‘vendee under 
; Ex. I, was- already holding an equitable 
mortgage in.the property. .The mortgagor, 
“one G. ‘Velayuda Mudali, was the owner 
: of the property. He sold itto. his'mother- 
.in-law ‘under Ex. B, evidently with a view 
The first defendant 


‘in-law, 8 or Jj months after Ex. B, executed 
the ostensible sale-deed Ex. I and the first 
defendant executed the counterpart agree- 
ment Ex.'G, both being executed on the 
Same day. The crucial question is, what 


. was the intention of the parties ? 


4. The plaintiffs argued that the fact 
that Velayuda Mudali sold the property 
first to -his mother-in-law indicated his 


. and her strong desire to keep the pro- 


perty in.the family and that, therefore, it 
is likely that the lady did not intend to 
carry through .an absolute sale, which 
would involve a total loss of the property 
to the family. But the sale was eight 


. months ‘after she had purchased from 
~Velayuda Mudali’ and ,her, and his desires 


‘are really. na: indication of -what'was the 


^ intention of the vendee, the first defendant, 
: on the date of Exs. 


| and C. It is also 
.. pointed ‚out . that the, first defendant. Says 
that,.-he- executed Ex. C., because the lady 
insisted òn it, but I ‘cannot. hold that 


that netessarily ihdieated that she did not 


intend to sell, The first. defendant may 
,as he implies have given. way to her im- 
portunity sq faras to give her a chance 


hisa 


"P 
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of ¥e-purchase within a reasonable time.. It 
is further pointed out that the considera- 
tion set^out in Ex. | is not described as 
.the.market;value of. the land but as the 
amount of the debt owing to discharge 
whieh the sale was carried through, a point 
which I: shall deal with later: On the 

_other hand, both the lower Courts find that 
‘the amount of consideration was an ade- 

‘quate market-value for the land. In Ex. 
‘©, there is‘no hint that the consideration 
for re-conveyance was to be any amount 
calculated on the footing of the mortgage, 
.and it contains no provision for interest 
“on the mortgage amount. The expenses 
.of the re-conveyance were to be paid by 
.the vendor:and not by the vendee. It is 
also pointed out .that the first defendant 
‘already held ‘an equitable. mortgage over 
the land and that there was little point 
‘in his. changing one form of mortgage 
for another. It is also significant that the 
heirs of the ostensible vendor did not 
- choose to challenge the nature of this sale 
until sixteen years later, eight years after the 
period fixed in Ex. OC, for re-conveyance. 

.” 5.. Numerous cases have been cited to 
.me laying down the principles by which 
“the Court “should be .guided in a case 
like the present. That there is no pre- 
sumption in favour of a mortgage by condi- 
tional sale is clearly laid down in the Full 
‘Bench case of Muthuvelu Mudaliar v. Vythi- 
. linga Mudaliar (1) It is not the form of 
“the document but the intention of the parties 
whieh is the deciding factor, and it rather 
lies on the party ‘who contends.that a 
‘document prima fa cie connoting an absolute 
.pale is really a mortgage to prove his 
. contention. I shall not go through the 


. cases in. detail but one or two remarks : 


may. be made. An uncommon state of 


i circumstances, for which there is no counter- . 


. part in this case, influenced the decisions 
“in Muthu Karupa Pillai v. Maruda Challam 
: Chetti(2)and Singaram Chettiar v. Kalyana- 
.sundaram Pillai e and the judgment of 
, Coutts-Trotter, J., in Kalappa Kamthi v. 
^ Kachur Sakha Bona gom (4): In Ramayya 


_v. Krishnamma (5); the counterpart clearly | 


showed that the relationship of debtor and 


(1) 50 Ind. Cas, 205; 42 M. 407: 9 L. W, 365: 95 M. 


L. E 332. (1919) M. N. 393; 36 M. L. J. 385. 


97 Ind. Cas. 4 


T id 
43) 26.Ind Cas. 1; 1 L. W. 687; (1914) M. W. N. 


N 29 Ind. Cas. 898. 
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‘parties was. 


‘in  Muihwuvelu 


5).23 M. 114; 9 M. L. J 361; 8 Ind, Dec. (N. ED l 


[84 I, 0. 1924] 
creditor was to- continue. and “the same-is 
true ‘of the case in Kasturchand Lakhmajt 


y. Jakhia Padia Patil (6), waere also the 


consideration was nothing like the- actual 
market-value of the Jand. in the Privy 
Council ease in Balkishen Das v. W. F. 
Legge :(7), their Lordships clearly held that 
the.tenor of the agree.nent indicated that 
the parties intended in the event of pur- 
chase that the provisions of Regulation 


-I.of. 1738, which was applicable to the 


redemption of mortgages - by conditional 
sale, should alone be "followed, a very clear 
indication of what" the intention of the 
The other cases quoted to 
me were all eases in which the final deci- 
sion of the Court: was that the transaction 
was an out-and-out sale and not a mort- 
gage by conditional sale. The documents 


"jn the present case seem. to me to bear most 


resemblance to those in Ayyanayyar v. 
Rahimansa(8), Marutha? Goundan v. Dasappa 
Goundan (9) and-Muthuvelu Mudaliar v. 
Vythilinga Mudaliar, (1). The mere: fact 


"that the deed of sale does notsiy that 
the amount of consideration i is the market- 
value. of the. Jand.is unimportant. 


The 
same omission appears in the sale-deed 
Mudaliar v. Vythilinga 


Mudaliar (1). L can find no clear indica- 


‘tion that the parties here intended to per- 


petuate the relationship of debtor and 


 ereditor and that is the crucial test in the 


I am unable to hold that the lower, 
Court misdirected itself or 


case. 
Appellate 


‘committed an error of law in concluding 


that the suit transaction was an out-and-out 

saleand not a mortgage. [see no reason to 

interfere and dismiss this appeal with costs. 
V. N. V. Appeal dismissed, - 
K. 8. D. 


(6) 31 Ind. Cas. 388; 40 B. 74; 17 Bom. L. R. 928. 
(7) 32 A. 149; 4 O. W.N. 153; 21 I. A, 58; 2 Bom. 


E ae 7 Sar. P. C.J. 601; 9 Ind. Dec. (N. s.) 1130 


(P 
(8) 14'M. 170; 5 Ind. Dec, iu 121. 
. (9) 36 Ind. Cas. 393; 31 M. LJ 375; 5 L W. T 
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.^. LAHORE HIGH COURT. . - 
“= 'Bgcoxp Orvir APPRAL No. 478 or 1921... 
as ' May 90, 1921. — 

. . Present:—Mr -Justice Martineau and 

- | Mr, Justice Moti Sagar, + = -- 
—', POHLO—D&FENDANT— APPELLANT 

l l | versus. 0 | š 
NAUWARDHAN AND OTHERS—PLAINTIFFS 
‘ BARWANA AND OTHERS —DREÉENDANTS 
(os a RESPONDENTS. VM 

Custom—Adoption—Hindu  Sdlohar Rajputs of 
Mauza Saloh,-District Hoshiarpur—Burden of proof 
—Riwaj-i-am, value of. AP "M. 
. As the adoption of an agnate is allowed by Hindu 
Law as wellashy the custom prevailing generally 
among Hindus in the Punjab, the initial onus of 
proving that no custom of ‘adoption exists among 

indu. Rajputs of the Salohar got of Mauza Saloh 
in the Una Tahsil of the Hoshiarpur District lies on 
the party alleging it. [p. 507, cols. 1 & 2:]. | ; 

rhere a statement in the Riwaj-t-am. is un- 
gupported by instances, is opposed to general custom, is 
at variance with the statement made in anearlier 
Iiwaj-i-àm, and is contradicted by the answer given to 
another question, it is of no value and cannot have 
the effect of throwing the onus on the opposite party. 
Lp: 507, col, 2.] HAT 
"^ Wazira v.Muryan,42 Ind. Cas. 358; 8t P. R. 1917; 
151 P. W. R. 1917; 3 P. L. R. 1918, Manohar v. Nanhi, 
. 66 Ind. Cas. 399; 2 L. 366; (1922) A. I. R. (L.) 320- 
and Budha v. Fatima Bibi, 76 Ind. Cas. 921; 4 L. 99; 
(1923) A. I. R. (L.) 401, rélied on. 


Second appeal from the decree of the Dis- 
trict Judge, Hoshiarpur, dated the 26th 
October 1920, affirming that of the Subordi- 
nate Judge, First Class, Hoshiarpur, dated 
the 13th July 1920, | 


Bakhshi Tek Chand, for the Appellants. 
Mr. Sundar Das, for the Respondents, 


JUDGMENT.—The plaintifis in this 
casé sue for possession of the land left by 
their collateral, Mahtaha, a Hindu Rajput of 
the Salohar got of Mauza Baloh in the Una 


Tahsil of the Hoshiarpur District. Mabtaba ` 


had adopted: his brother’s grandson Pohlo, 
but the plaintiffs contest the validity of the 
adoption: on the ground that no custom of 
adoption exists in their tribe, and the only 
question in dispute is whether the custom 
exists or not. The Courts below have held 
that it does not, and the defendant Pohlo 
has filed a second appeal, having obtained 
the.certifieate required by s. 41 (3) of the 
‘Punjab Courts. Act. 

' The onus of proving the- existence of the 
custom was laid by: the Trial Court ‘on the 
appellant, but, as the adoption of an agnate 
is allowed by the Hindu Law as well as by 
ihe custom prevailing generally. among 
Hindus in this Province, the initial onus 
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should‘-have:been™ laid om the plaintiffs ta 
picts that the custom did not exist in their 
trine, ^: 4 ; 

: Tne Riwaj-i-am of 1869 recognised the 
existence of the custom of adoption among 
Rajput male proprietors in-seven talukas of 
the Una. Tahsil, including the taluka of 
Panjal, to which the parties belong and the 
neighbouring taluka of Dangoh, but not 
in the other three talukas; of which one, it 
may be noted, was Nurpur. 
` In‘the current Riwaj-i-am of 1913-14 for 
the Una Tahsil the question whether the 
custom of adoption -prevailed was not put, 
but question 61 was whether it was neces- 
sary that the person adopting should have 
no son, grandson, or great-grandson, and 
whether a daughter's son was a bar to the 
right of adoption. The reply given was 
without any distinction between different 
talukas, that there was no custom of adop- 
tion, and it was also stated that a daughter's 
son could not be adopted. The instances 
given were only.of cases in which adoptions 
of daughters’: sons had been set aside, those 
being the cases reported as Bishen Singh v. 
Amir. Chand (1) and Partab Singh v. Ja; 
Singh (2) - l 
. Question 69 was whether it was necessa 
that the person adopted should be related 
to the person adopting, and, if SO, what re- 
lations might he adopted.: The answer fof 
the whole Tahsil was that there was no 
custom. But the four instances given were 
not in point, one relating only to the claim 
ofan adopted son to succeed to an occupancy 
tenure, two others to cases which were com- 
promised, and the fourth being the case of 
a mere paper adoption, whilst four excep- 
lions were. mentioned, which included in: 
Staneés of adoptions of brothers’ SOnS, 80 
that the answer to question 69 was in effect 
in favour of the existence of the custom. 


Itis clear, therefore, that the state | 
made in the Riwaj-i-amof 1913-14, in dpi 
to question 61, that no custom of adop- 
tion existed at all among Rajputs in the 
Una. Tahsil, being (1) unsupported. bv in- 
stances, (2; opposed to the general eustom 
(3) at variance with’ the statement made in 
the kiwaj-i-am of 1869, and (4) contradict 
ed by the answer given to question 69, is of 
no value and cinnot have the effect of throw- 
ing the onuson to the defendant, see Wazirg : 

()13P.R.184. - - AME 

(2) 12 P. R. 1893, SOUS" deus = 
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‘Vv; Moryan (3), :Manokar v. Nànhi . (4) and 
Budha v. Fatima Bibi (5). 

Bishen Singh v. Amir Chand (1), on which 
the plaintiffs rely, was a case relating to the 
adoption of a daughter's son. by a Raj put: of 
the Luddu got-living at the other end: of the 
Una Tahsil in the Nurpur taluka, where it 
was stated in.the Riwaj-i-am of 1869 that 
the.custom of adoption did not exist. The 
observation made in the first paragraph of 
the final judgment ofthe Chief Court thát 
the Courts below. had after further enquiry 
adhered to their former conclusions as to the 
custom of the Rajputs of the Hoshiarpur 
District, and ofthe Una Tabsilin particu- 
lar, being opposed to the practice of adop- 
tion was too broadly expressed, as the re- 
mand report showed that the finding of the 
lower Courts related only to the question. 
of the existence of the custom of adoption 
among Luddu Rajputs. It cannot, therefore, 
be regarded as an authority as to the non- 
existence of the custom among Rajputs other 
than those-of the Luddu got. 

Another judgment in the same volume, 
viz. Jehnu v, .Saudagar (05, the parties to 
which. were Rajputs of the Una ‘Tahsil, 
Bliows that they recognised the existence of 
the eustom, for the defendant's adoption in 
that case was not disputed, the question be- 
ing only whether he was entitled to-sneceed 

collaterally in his adoptive father's family. 

‘The learned District Judge has not dis- 
cussed the evidence in the present case, but 
has merely adopted the arguments of the 
Trial Court. That Court referred. to 


certain judgments of which the plaintiffs. 


had filed copies. The first.of those related 
to Rajputs of the Garbshankar Tahsil 
and is, -therefore, not in point, as the 
statement in the Riwaj-r-am by the 

ajputs .of that Tahsil was that there was 
no custom of adoptionamong them. The 
second case is also not in point as it re- 
lated to Luddu Rajputs, and the Conrt 
aeeordingly followed Bishen Singh v. Amir 
Chand (1. The name of the got to which 
the ‘parties in the third case belonged is 
not stated, but they lived at the other end 
of the Tahsil and the Court followed Bish en 
Singh v. Amir Chand (1) so that. that case 
alsoji is mot applicable. "The fourth.case was 


- (3)49 Ind Qus. ,358; 84 P. R.1917; 151P, W. R.1917; 
yP. 
(4) 66 Ind. Cas. 399; 2 L. 366; (1922) A.I. R. (L.) 320. 
5) 76 Ind. Cas. 921; 4L. 99; (1923) A I, R t ) 101 
(0 138-. mr 1801. — CNN ek 
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one which ‘the Subordinate: Judge had 
recently decided relating to Hindu Rajputs . 
of Dangoh-near Saloh. But his decision in 
that case was reversed on appeal hy the 
District Judge Mr. Campbell, who upheld 
the adoption, and whose .judgment has 
recently been affirmed in second appeal hy 
this Court i in Civil. Appeal No, 143 of 1921, 
That is, therefore, a case in the appellant's 
favour. No instances relating to Salohar 
Rajputs have been given, 

Holding, therefore, that ‘the. plaintiffs 
have failed .to discharge the onus which 
in view of the prevalence of the custom of 
adoption generally and of -the statement 
contained in the Riwaj-i-am of 1869 rested 
on them, we accept the appeal, reverse the 
decrees of the- Courts below, and dismiss.tlie 
suit with costs throughout. 


K.'8. D. Appeal accepted.. 


BOMBAY HIGH COURT. 
First Crvin APPBAL No, 95 or 1921. 
March 6, 1922. 

Present :—ir Norman Macleod, KT., 
Chief Justice, ànd Mr. Justice 
Coy 'ajee. 

GANGARAM BHIKU MAHADIK AND 
ANOTHER—-DEFENDANTS——A PPELLANTS 

VETSUS uo 
BAPUSAHEB DAULATRAO 
MAHADIK —PLAINTIFF— 
RESPONDENT. 

Landlord and tenant—Ejectment, suit, for—Rent- 
note in favour of-one member of Hindu family—-Other 
members, whether necessary parties. 

Where a rent-note is: signed by a tenant in favour 
of one of the members of a Hindu family, it entitles 
the latter to sue for possession of the demised property 
if the tenant refuses to comply with the terms ofthe 
rent-note. Itis not necessary, in such circumstances, 
to join the other members of the Rud a8 plaintiffs 
to the suit. 

Bando v. Jambu, 1 Ind. Cas. 986; 12: Bom. L.:R. 801; 
Gurushantappa v. Chanmailappa; 24 B. 123; 1. Bom. L: 
R..556; 12 Ind. Dec. (x.,s.) 620 and Sayad “Fatulla Y. 
Bala, (161). J. 33, followed. 

Balkrishna v. Mor o, 21 B. 194; 11 Ind. Dec. (w. si) 165 
distinguished. 

Appeal from the decision of the First 
Class Subordinate J ud ge, i as in Civil 


buit No; -769 of:1919, . PN NEL 


+ 


"E 
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Mr..G..8: Rao; for the:Appellants. . 
; Mr. K. N: Koyajee, for the Respondent. - 


JUDGMENT.-—The plaintiff in this 
suit is a sardar and, jahágirdar in the 
. Gwalior.State: His estate is in the manage- 

ment ofthe Court of Wards, and he has 
filed this suit through the Court of Wards. 
against the defendants to recover posses- 
sion of certain property in the Satara Dis- 
trict alleged to belong to the plaintiff. It 
` is admitted that the suit property belongs. 
to: the plaintiffs family. But the defend- 
ants claimed that they have been in 


possession of the suit property as the de-. 


scendants of one Dhondi, who, itis asserted, 
was the dasiputra'of Janrao. It is admitted 
that there is no decisive evidence in favour 
of that assertion; and, no doubt, there 
would be- very great difficulty in proving 
the. connection: between Dhondi's mother 
and Janrao; considering the time that has 


elapsed. Butit has been urged upon us’ 


that there are surrounding circumstances 
from which we must necessarily infer that 


Dhondi was a dasiputra. The descendants - 


of Dhondi have used the same family sur- 
name ds- the: plaintiff. They have been 
living in the family wada in the village of 
Ninam since the’ time of their ancestors: 
They have not paid any rent. They have 
paid assessment. direct to Government, and 


reliance ' was placed on a letter written by. 


Daulatrao, the father of the plaintiff, to 
Laxman, defendant.No: 3, using such terms 
which would ordinarily be used.to.& rela- 
tion, and. not a. stranger. "e ng 


Now:it may be. even assumed that’ Dhondt: 
was. the illegitimate son of Janrao, and 
that the possession of his. descendants‘of: 


this property in the Satara: District was ` 


the natural consequence of that. connection, 
but, it does not follow that Dhondi was the. 
issue of a permanent: mistress; and. we' 
agree with the very careful analysis of all: 
the circumstances urged by the appellants 
of. the- learned’. Judge in the Court. below, 
that they are not sufficient to enable’ 
the Court: to conclude that Dhondi was- a 
dasiputra.. - : CIEN 


Against. the circumstances which are’ 
relied upon-as: leading. to-an inference: that 
Dhondi’. was. a: dasiputra, there are these- 
facts-thatthe third. defendant. in 1910 -exe-. 
cuted:a:rent-note: at Gwalior.in favour.. of? 
the: plaintifls: father, i and: that: im j1915! 


` 
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defendants.Nos. 1 and-2'egecuted at Satara 
a rent-note in favour of the present plaintif 


It was suggested that these rent-notes 
were obtained by.improper means, but there 
is no evidence to warrant a finding to that 


` effect. It isnot suggested that the defend- 


ants. have ever dealt with the property as 
their own;.and as.the Judge remarks, when 
the Record of Rights was prepared,. they 
put forward. no proprietary rights oftheir 
own; and that fact must go very much 
against them. 


" Then it was urged that the suit must 
fail fór non-joinder of proper plaintiffs. Un- 
doubtedly in the pedigree Madhavrao and 
Keshavrao are members of Janrao's family, 
the junior branch, being first cousins of the 
plaintiff; From the evidence of the plaint- 
iffs mukhtyar it-seems that Madhavrao 
and Keshavrao were drawing an allowance 
of Rs. 300 à month, each from the estates 
composing the jahagir. The jahagir, we 
have: been told, is very valuable, the income 
being estimated at Rs. 75,000 a year, and 
the fact. that these two members of the 


junior branch are only drawing Rs. 300a 


month each, seems to show that it is recog- 


. nised in Gwalior that the elder branch 


of the jahagirdar's family has permanent 
rights to the revenues of the jahagir. 
However that may be, the fact remains 
that the, rént-notes were signed by the 
y defendants: in. favour ofthe plaintiff, and 
that by itself would entitle the plaintiff to 
sue-for: possession if the defendants refuse 
to comply with the terms of the rent-notes. 
Not. only that, but they have set up their 
own title against the title of the plaintiff. 
We do not think,. in these circumstances, 
the suit is bad because the plaintiff has 
sued alone without joining Madhavrao 
and Keshavrao. Such a non-joinder cannot, 
in'any way, prejudice the defendants as they 
"would not be liable to have any demand 
made upon them for rent by Madhavrao 
and Keshavrao, and they would not be con- 
cerned with any: question which might 


- arise between the plaintiff and his cousins 


with regard to the.income of the property. 


In Bando v. Jambu (1), the plaintiff sued 
to recover on a promissory-note, but Mr, 
Justice Chandavarkar at page 809* dealt 
Ce ae m | | o 

(1) 7 Ind. Cas. 986; 12 Bom. L. R. 801. s 

* Page of 12 Bom: L. Bad 2 E 
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generally with: the rights of one member 
ofa Hindu family to sue on acontract made 
with an outsider when the contract was made 
to that member alone. The learned Judge 
says: '"Thelaw.is that where credit is given 
to an individual member in a Hindu family, 
by an outsider, in respect of a contract, 
whether it be of money-lending, or of 
letting, the contraet is one on which that 
member alone is entitled to sue. The 
principle of the decision in Gurushantappa 
y. Chanmallappa (2) has-been .followed 
as regards leases executed in favour of 
a single _co-parcener in. a. joint Hindu 
family. There, is aruling to that. effect 
in,“ Sayad Fatulla v. Bala (3) .where it 
was held that.'He who passes a kabuliyat 
to one of two or more persons who have 
a common interest cannot free himself 
from his liability by payment to another 
unless that other is the agent of the one 


with whom he has contracted, The de- 


fendant having attorned to the nephew 
exclusively and had enjoyment undisturb- 
ed, by the nephew in consequence, must 
pay him.’ That principle has been followed 
in à series of cases, which will be found in 


Our Printed J udgments. and also in the 


Law Reports.” — l i 


' Reliance is placed by the appellants on 


Balkrishna v. Moro (4). , But that case is 
only „ari authority for. this proposition that 
wheré. a co-sharer is a Manager of the family. 
property and has ‘issued’ a -notice on a 
tenant calling upon him ‘to pay enhanced, 
rent, he cannot maintain a suit by himself 
and, in his ówn name, to eject a tenant who 
has failed to comply with thé notice. It 
is clear.that when the question of demand- 
ing enhanced rent arises, it would be to 
the préjudice of the tenant if one member 
of ‘the joint family 'eould issue a notice to 
ànhance and,if that was not obeyed, sue 
in. ejectiment’ by "himself. If that were 
allowed the'tenant might be open to a 
succession of suits by various members of 


the family of a similar kind. No question of, 
ihe sort arises in this case since, as we have. 


pointed out, the defendants are, in no way, 
prejudiced by the plaintiff suing alone, 
and in no case could there. be any chance 


_ of their being troubled by another suit 


È; 


(2) 24 B. 123; 1 Bom L.R. 556; 12 Ind. Dec, (x. n 


(1884) P. J. 33: 
QE. 154; 11 Ind, Dec. (8.)105. "M 


filed ‘by the other members of the family. 
We think, thercfore, that the judgment of 
the Court below was right and the appeal 
must be dismissed with costs, 


Z. K. Appeal dismissed. - 


. 
-m y ee nia * 


LAHORE HIGH COURT. 
SgcoND CIVIL APPEAL No. 1987 oF 1921.. 
May . 22. 1924, 

Present: —Mr. Justice Martineau and 

Mr. Justice Moti Sagar. 
KATHIAWAR anno AHMADABAD 
BANKING CORPORATION, Lro., IN 
LIQUIDATION THROUGH THE OFFICIAL 
LiQiqUiDATORS—PLAINTIFES— ÀÁPPELLANTS 
versus 

GURD AS RAM Mo NM. EE 
Civil Procedure Code (Act'V of 1908), O. III, r. D 


—Companies Act (VI of 1882), s. 116—Suit by Official 
epee erate of Court-—Pleader, appointment 


7 When, the Official Liquidators of a Company obtain 
the sanction of -the Court to institute a suif, the 
Pleader appointed by them to; conduct it on their 
behalf ‘is "duly appointed" within the meaning of 
O. 111, r. 1 of ths C. P. O., even though no sanction 
for payment of the Pleader has been obtained under 
8. 146, Companies Act. 

- In ve London Metallurgical Company, (1897 2 Ch. 
262; 66 L. J. Ch 635; 76 L. T. 829; 45 W. R. 601; 
Manson 172, distinguished. jn Sa 

Second appeal from ‘a decree ‘of ie 
District Judge, Gujranwala, dated the 25th 
May 1921, reversing that of the Senior Sub- 
ordinate, J udge, First Class, Gujranwala, 
dated tħe 26th J uly 1920. 

Mr. Jagan Nath, for the Appellants, 

Mr, Mukand Lal Puri i, for the Respond- 
ent 

JUDGMENT. —The plaintiffs in this 
case, who are the Official Liquidators of a; 
Company obtained a decree in the Court 
of the Subordinate Judge, but on appeal 
the suit was dismissed by the District 
Judge on.the ground that it had not been 
properly instituted as the Pleader who was 
engaged by the plaintiffs and presented the 
plaint on their behalf had not been duly: 


*« 


[84 1.:0::10241; 
appointed, “his: appointmient “not having’ 
been sanctiqned.by the Court under s. 146 
of the Companies Act of 1882. The plaint- 
iffs have come to’ this Court’ in second 
appeal | 
. We do not agree with the view: taken 
by the learned District Judge. The Official 
Liquidators .had obtained the sanction of 
the Court to institute. the suit, and the. 
Pleader appointed -by them to conduct it 
on their behalf was, in our opinion, "duly 
appointed" within the meaning of O. IH, 
rÍ.l; C: P.C. ‘The case of In re London. 
Metallurgical Company (1) referred to by the. 
learned -District Judge, related only to the: 
taxation, of costs in actions brought by the. 


“ Solicitors employed, without the sanction of 


the Court, by a liquidator, and is not in: 
point in the present case. The. omission 
of the Official Liquidators to obtain sanction 
under s. 146 of the Act for the payment. of. 
a-Pleader might possibly render-them per- 


sonally liable for the payment of the Pleader's. ` 


fee, but it would not affect the validity 
of the acts done by the Pleader in institut- 
ing or‘ conducting the case. We hold, 
therefore, that the suit was properly in- 
stituted, and accepting this appeal we. set 
aside the decree of the lower Appellate: 
Court and remand the case to that Court’ 
for decision on the merits. The Court fée 


- paid on the memorandum of appeal in 


will be costs inthe case. 


this Court will be refunded and other costs: 


UEKSSDC Wi Appeal accepted. - 
- (1) (1897) 2 Ch. 262;.66 L. J..Ch. 635; 76 L. T. 829; 
45-W.-R. 601: 4 Manson 172, e 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 

-' Sgcoxp Crviv APPEAL No, 142 or 1923. 

woo 17 duly 21, 1924. _ . 

Present:—Mr. Wazir Hasan, J.C. . 

. Sayed. RAFIQ HUSAIN AND ANOTEER— 


= PLAINTIFFS—APPELLANTS , 


l 
7 


Bhaya 
S0 | —DEFENDANTS— RESPONDENTS. zs 
Acquiescence—Infringement of' right -by' stranger 


1 


RANG HUSATN-U. BISHNATEDPRASATE =. 


NE . Versus — - i pe 
BISHNATH PRASAD AND OTHERS “ 


SIF 
Tacit assent by awner—Right; of üttion when accrues 
— Submission to injury, whether takes away right— 
Promise not to take proceedings, effect of —Question of 
law —Second .appeal. $ 

Ifa person having a right, and seeing another person 
about to commit, orin the course of*committing, an 
act infringing upon that right, stands by in such a 
manner as really to induce the person committing the 
act, who might otherwise have abstained from 
it, to believe that he assents to its being committed, 
he cannot afterwards be heard to complain of the 
act. [p. 513, col. 1.] 

But when once the act is completed without any 
knowledge’ or assent upon the part of the person 
whose right is infringed, the matter is to be determined 
on very different legal -considerations. A right of 
action has then vested in him which, at all events as 
a general rule, cannot be divested without accord or 
satisfaction or release under seal Mere submission to 
theinjury forany time short of the period limited by 
Statute for the enforcement of the right, of action 
cannot take away such right, although under the 
name of the latchesit may afford aground for refus- 
ing relief under some particular circumstances, [p. 
513, cols. 1 & 2.] 

Even an express promise by the person injured 
that he would not take auy legal proceedings to re- 
dress the injury done to him cannot by itself 
constitute a bar to such proceedings, for the promise 
would be without consideration, and, therefore, not 
binding. [p. 513, col. 2.] : i 

De Bussche v. Alt, (1878) 8 Ch. D. 286; 47 L. J. Ch. 
381; 38 L. T. 370, followed. . 

Ramsden v.: Dyson, (1866) 149 R. R. 543; 12 Jur. 
(N. 5.) 506; LH. L, 129, 14 W. R. 926 and Beni 
Ram v. Kundan Lal, 21 A. 496; 1 Bom. L. R. 400; 3 
O. W. N. 502; 26 I. A. 58; 7 Sar. P. O. J. 523; 9 Ind. 
Dee. (N. 8.) 1022, referred to. 


A plea of acquiescence is a question of law and can 

aer be determined in second appeal. [p. 512, 
col. 2. < Ser NEE d 5 c: 
Second appeal against a: decree of the 
District- Judge, Fyzabad, dated-the 8th 
January 1923, confirming that of the Munsif, 
Akbarpur, dated the 21st January 1922. 


` Messrs.. Niamat Ullah and E. R, Kidwai, 
for the Appellants.’ . < | 


- Messrs. B. N. Srivastava, Ali: Zaheer, 
Mahendra Deo Varma: and. Jai Ram, for 


the Respondents. -- te 


“ JUDGMENT .—This is the plaintiffs’ 
appeal against the decree of the District 
Judge of Fyzabad, dated the 8th January 
1923, confirming the decree of the Munsif 
of Akbarpur, dated. the 21st January 1922, 
The suit, out of which this appeal arises, 
‘was for possession of 9 biswas land and for 
an order for the removal of materials of 
a building which the defendants had con- 
structed thereon and also for a perpetual 
injunction restraining the defendants from 
realizing certain dues from shopkeepers. 


1 
=- 4 wr 


occupying another plot of land belonging tq’ 
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the:plaintiffs. The Court of. first. instance 

granted the injunction-prayed for but. dis- 

missed the suit as regards the possession 
ef the land measuring Y biswas. Both parties 

appealed to the Court of the District Judge. 
:. of Fyzabad. That Court dismissed both the: 
appeals. and as already stated comtirmed 

the decree of the. Court of first instance. ‘ihe 
defendants are satisfied with the decree but 
the plaintiffs are not. As regards the land’ 
in dispute the plaintiffs’ case is that it lies in- 
village Abdullapur.of which they are pro- 
prietors. "The plea in defence.is that it is: 
“a part of the adjoining village Shahzadpur 
of .which.the defendants are under-proprie-. 
tors.. This strip of land admittedly lies, on: 
the border of the two villages. 


and inferences arising therefrom the Courts 
Below have held that the land in suit. lies 
within the village Shahzadpur except as 
regards: 16 biswansis- of ‘the triangular 


plot in suit which is found to be the pro-. 


perty of the plaintiffs, but as regards that 
piece of land also the plaintiffs’ suit, has: 
been dismissed on the ground of acquies- 
cence. Whether the entire area in sult 
is.situates within.the limits of, one village 
or. the other is essentially. à question. of. 

fáct and the finding of the lower Appellate 
Court that that area minus 16 biswamnsis. 
is:a' part of the defendants’ village must be. 
accepted" as conclusive for the purposes of, 
the appeal in. this, Court. < 
The. argument of the, learned Advocate 


a? 


for the appellants however is that the find- 


ing ofthe lower Appellate Court is in cons. 


flict with the map which the defendants 
themselves produced in support of their 
éase, this map is the tudabandi map of 
Shahzadpur, and that the finding is also in 
conflict with the’ evidence afforded by the 
kishtwar map ,of Abdullahpur and the 
abadi map of the same village.. The Courts 
below have taken great pains in. arriving 
at a. definite conclusion on the subject- 
matter of the controversy. “Commissioners, 
were appointed, They submitted reports 
aud. prepared,maps. The lower Appellate 
Court has examined all the maps on which, 
the parties.relied but is of opinion that. 
the maps.mentioned above- are not at all 
reliable or a.safe guide for forming a judg 
ment on the issue in the. case. The learn- 
ed Advocate for the appellant contends that 
the, Court below had no power to reject 
these maps as of no evidential value because 
if wasjagreed "between: the parties in. the, 


RAPIQ-RUSAIN VS BISHNATE PRASAD: <. 


With the. 
help of a mass of documentary evidence’ 


Ly 1295.14 W. Ry 926.5, 


(64 f.O: 1924] 


course of ‘the pleadings: of the case; that. 
those maps were to be accepted as the; 
basis for decision. This argument would, 
be entertainable in second appeal: if it had. 
a solid foundation in fact. At the hearing, 
of the appeal most of the time was . devoted 
tothe examination of the pleadings with. 
the object of finding out as to whether they, 
could be construed in a manner so as to. 
import.an.agreement of the nature relied 
upomby theappellants; but I must, record. 
my opinion that the effort/'has been entire-. 
ly. fruitless, I can find. no trace of auy» 
agreement whatsoever in the. pleadings. of 
this case. The finding of the lower Court: 
must, therefore be accepted: . . | 
It now. remains to consider the plea of: 
acquiescence which has been given effect. 
to bythe Courts below in respect of- the 
16 biswansis ofthe land, It is not disputed . 
that. the plea mentioned above is a, 
question of law and can. legitimately. be., 
determined in second appeal, The situa-, 
tion of this area of land lies on the shadowy: 
border land between the two villages. The, 
evidence which has-been: accepted as true: 
by the Court below is that the defendants: 
had all along a firm conviction that this, 
strip of land was theirs. On the strength. 
of that conviction they started building.a: 
structure: on the entire land in. suit includ-- 
ing the piece. which has now been. found: 
to be the property: of the plaintiffs. The, 
construction was started about six years. 
before- the institution of the present suit 
and it is found that its progress was known . 
to:the.plaintiffs agent, Indeed the plaint-. 
ifs gave evidence to .the-effect: that protest 
was made on their behalf. This evidence 


‘however the Court below has rejected as 


unreliable. The suit was laid after the 
whole building had reached completion. 


The doctrine of acquiescence was pro- 
pounded by Lord Cranwarth, L. C.,in the. 
case of Ramsden v. Dyson (1) as follows :—. 
“Ifa stranger builds upon the land of A, ` 
supposing it to be his own, and A remains | 
wilfully- passive, equity -will not allow him 
to profit by the mistake; but if the stranger 
knows. that the land upon which he; is 
building belongs to A, then. A may assert 
his legal- rights, and take the benefit of the 
expenditure. .And a. tenant. building.on his . 
landl®rd’s . land, in the absence of such 
special circumstances, acquires no right 


(1) (1868) 149 R. R. 543; 12. Jur. (m, s) 506; LH, ` 


- 


x i. 


x EM 


t 


pleted. 


[B4 1.0.1984]. | 
against him at Nba expiration of the ten- 


ancy”, It would appear from, the decision’ 
of their Lordships of the Privy Council 


in the case of Bent Ram.v Kundan Lal (2) 
that the doctrine óf acquiescence may in. 


proper circumstances be applied to cases 
arising in India. In the case of De Bussche 
v. Alt (3), Thesiger, L. J.j in delivering 


the judgment ‘of the Court of Appeal, 


gave a detailed exposition of the doctrine 


of acquiescence and its limitations and it- 


will be useful to quote the observations of 
his Lordship in full. “The term ‘acquies- 
cence', which has been applied to his conduct, 
is one which was said by Lord Cottenham 
in Duke of Leeds v. Earl of Amherst (4) 
ought not to be used; in other words, it 
does not accurately express any known legal 
defence, but if used at all it must have 


attached to ita very different signification, 


according to whether the acquiescence al-. 
leged occurs while the act acquiesced in is 
in progress or only after it has been com- 
If a person having a right, and 
seeing another person. about to commit, or 
in the course of committing an act infring- 
ing upon that right, stands by in such a 
manner as really to induce the person com- 
mitting the act, and who might otherwise 
have abstained from it, to believe that 


he assents to its being committed, he. 


cannot afterwards be heard to complain of 
the act. This, as Lord Cottenham said in 
the case already: cited, is the proper sense 
of the term ‘acquiescence’, and in that 
sense may be defined as acquiescence under 
such circumstances as that assent may be 
reasonably inferred from it, and is no more 
than an instance of the law of estoppel by 
words or conduct. But when once the act 
is completed without any knowledge or 
assent upon'the part of the person whose 
right is infringed, the matter is to be 
determined on very different legal consi- 
derations. : A right of action has then 
vested in him which, at all events as a 
general rule, cannot be divested without 
accord or satisfaction ‘or release under seal. 
Mere submission to the injury for any 
time short of the period limited by Statute 
for the enforcement of the right of ' action 


(2) 21 A. 496; 1 Bom. i R 400; 3 C. W. N. 502; 
a 7 Ser. P. C. J. 523; 9 Ind. Deg, (N. 5) 


NC (1878) 8 Ch. D. 286; 47 L. J. Ch. 381; 38 L. T. 

(4) do 2 Ph. 117 at. p. 123; 16 L. J.-Ch. 5; 10 Jur. 
956; 14 Sim. 357; 15 L. J..Ch. son; 78: T R. 17; 20 
Behr. 239; 41 E, 'R. 886. 
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‘be without consideration, fand, 


513 
cannot take away: such right, although 


under the name of the latches it may afford 
a ground for refusing relief under some 


‘particular circumstances ; ; and it is clear 


that even an express promise by the person 
injured that he would not take any legal 
proceedings to redress the injury done to 
him could not by itself constitute a bar 
to such proceedings, for the promise would 
therefore, 
not binding," To the facts of the case 
before me the plea of acquiescence is wholly 
applicable and the Court below was justified 
in giving effect to it. ; 

Theappeal,therefore, fails and is dismiss- 
ed with costs. 


K. S. D. Appeal dismissed, 


marerainan niga ate nan 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 403 
or 1922. 
July 11, 1924. 
Present :—Mr. Justice Wallace and 
r. Justice Jackson. 
S. GOVINDASAMY ODAYAR— 
PETITIONER— APPELLANT 
versus 
Tug UNION BANK, Lro, KUMBA- 
KONAM BY rts DIRECTOR SINGARAM 


CHETTIAR —DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 17, 135—~ 
Arrest of judgmeni-debtor under one decree—Subse- 
quent arrest under another—Obligation to attend Court 
—Exemption from arrest—Appea 

To claim the benefit of s. 135, C. P. C., a judg- 
ment-debtor who is arrested must have been under 
some legal obligation to be present before the Court 
atthe time of thearrest. . 

A judgment-debtor who has been arrested in execu- 
tion of one decree can be arrested again in execution 
of another decree held by another decree-holder. 


An idem for an arrest in execution of a decree is 
one in execution under s. 47, C. P. ©., and an appeal 
challenging its legality properly lies. 

Appeal against an order of the District 
Court of West Tanjore at Tanjore, dated 
the 28th November 1922, in E. A. No. 665 of 
1922, in E. P. No. 128 of 1922. 

Mr. N. Swaminatha I yer, for the Appel- 
lant. 

. Messrs. K. Bhashyam ‘Iyengar and K, 
Narasimha Iyengar, for the Respondent. 


J UDGMENT.—A preliminary point is 
raised by respondent viz’, whether an 
appeal lies. Appellant contends that the 


? 


1 
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order is one under’ s. 47 of the C. P. C. 
as’. he is challenging the legality of his _ 


arrest. Respondent contends that as he is. 


only’ challenging the mode of executing 


the warrant, the case does not come under. 


d. 47. There is no direct authority on the 
point.. As. at- present advised; we are 
inclined. to hold that the appeal is valid. 

On the merits, we cannot. see that 
appellant is entitled to the benefit of s. 135 
of the O. P. C. He was arrested at 7 
P. M.on the 25th November 1922, He was 
them in custody of the Court's Officers, 
having been arrested under another decree. 


Appellant eontends (a) that .at the time . 


of his arresting he was attending the Court 
- for the purposes of execution of the first 


decree (b) that a judgment-debtor cannot: 


be the subject of two arrests at the same 
time. As to (a) we can find no order which 
directed’ appellant to bein attendance on 
the Court at 7 P. M. on the 25th November 
1922. , As to (b) we see no reason why 
when* there are two decrees held by differ- 
ent decree-holders out against. the judg- 
ment-debtor, he should not be arrested 
under each. 

We find that appellant. was "under no 
legal obligation to be present before the 
Court at the time of his arrest. He is 
not,-therefore, entitled to the benefit of 


S. 135, and the order appealed. against is- 


correct. 

The appeal is dismissed with costs. 
The security given by appellant in the 
District Court under order: of this Court 
will enure until. the decree-holder moves 
the District Court further in the matter of 
this execution. 


DON. HL Appeal dionsnd 


kaanan monem anana na aab daana) 


. . RANGOON HIGH COURT. 
' .BEcowp Civit APPEAL, No. 308.oF 1923. 
June 23, 1924. 
Present:—Mr. Justice Carr. 
MA SHWE KIN—-APPELLANT 
versus MN. 
KA HOE AND ior NE NN 

= Transfer of Property Act (IV of 1882), s: 54— 
M ortgage with possession—Oral sale of equity of re- 
demption, validity of-- Part performanee, doctrine of, 
upplicability of. 

Where possession has been given in pursuance of 
p contract for sale, it would be inequitable to allow 
ihe vendor to resile from his agreement'and to commit 
fa fraud by recovering penes of the proper ty: 
| (9:914 col. 2; p. 915, col, 1. 


- 


MA 6Bwe KIN 0. Ra HOB, 


District Judge, 


ov^ Eoia. 


One of the most essential requirements, however, 


in order that thé case may-come within the pur- 
view of this doctrine is that possession should have. 


been given under the.contract for sale and should be 
referable to no other title. [p. 515, col. 1 


J 
. Karamath Khan v.8. P. L. Latchmi Atchi, 61 Ind. 
' Cas. 675; 10 L. B. R. 241; 13 Bur. L. 77.119, Santhayi 
|: Ammal v. M. K. Mahomed, 65 Ind. Cas. 405; 11 L. B.. 


R94 and Maung a Tha Zan v. Ma Dun, 81 ee 
Cas. 857; 3 Bur. L.-J. 78; (1924) ALR (R) 214; 


'R. 285, referred to. 


Where a mortgage is effected by a registered deed 


and possession of the mortgaged property is trans-. 


ferred to the mortgagee, the mortgage is not .ex- 
tinguished by an oral sale of the equity of redemption, 


nor can the doctrine of part performance be applied: 
to such a case, ‘inasmuch as, possession of the property: . 


is not delivered under the contract for sale, but, was. 
already with the mortgagee under the mortgage. 
The right of the mortgagor to redeem the mortgage 


. remains' unaffected by the subsequent oral transfer. 
.[p. 515, col. 1.] 


Second appeal against a decree. of the, 
Myaungmya, in - Civil 
Appeal No. 25 of 1923. 

: Mr. Ba Thein, for the Appellant. 

Mr. Kalyanwalla, for the Respondents. 


JUDGMEN T.—The Additional Dis- 
trict Judge was guilty of a very gross 


blunder when he said in his judgment that : 


the mortgage in question: was not effected 
by a registered deed. It was clearly stated 
in the plaint that it was. This was admitt- 
ed in the written statement, and there was 
a certified copy of the. deed on the record. 
The mortgage was with possession. and 
it was executed in 1915. The plaintiff. sued 
to. redeem it. 
plaintiff and her husband, since deceased, 
had in 1917, taken à further sum of Rs. 100 
making Rs. 900 in all, and handed over 
the land. absolutely., 
. Both Courts below have found ‘that the 


defence case is established, and have further 


held on the authority of Karamath Khan 


v. S. P. L..Latchmi Atchi (1) and Santhayi | 
Ammal v. M.K. Mahomed (2) that the 


plaintiff is not entitled to redemption, 


. These decisions have been reviewed in, 


Civil Reference No. 1 of 1924 [Maung Myat 


Tha Zan v. Ma Dun. (3)] and have been : 
upheld. But there they have been more | 


definitely put on the basis of- the. doctrine 
of part performance and the effect is that 
where possession has been given in’ pursu- 
ance of a contract for sale it would be in- 
equitable to allow the vendor to resile from 


Í 
TU 61: Ind.. Cas, 675; 10 L. B. R...241; 13 Bur. m 
18. 


2) 65 Ind. Cas. 405; 11 L. B. R, 94. 
E. 81 Ind. Cas. 831; 3 Bur, L. dy 18; 920 A, z R 
(R 214; 2 R. 250, 


The defence was that the | 


^ 
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his agreemént and to commit a fraud’ by 
recovering possession of the property. © - - 
:: One of the most. essential requirements 
-in order that the case may come within 
this doetrine is that possession must have 


been given under the contract for sale and 
can be referable to no other title. It is 


. obvious that this requirement is not fulfilled : 
in this case and I am. unable to hold that: 


‘effect must be given to the alleged - agree- 


ment.. Nor can I hold with the Additional 


Distriet.Judge thatthe mortgage has been: 
extinguished. In my view, therefore, the’ 


plaintiff is- entitled to a decree for redemp- |: 


iion. NE. 

One ‘other point arises. ' The: assessed 
area of the land at the time of: the- original 
mortgage was 7.94 acres. -It is now 20.99: 
acrés. Thereis a provision in the mortgage- 
deed that if any extension of cultivation is’ 


made the.cost of it must be calculated and’ 


borne: by the mortgagor, An issue was 
frained on this point “Have the mortgagees: 
incurred any.expense in respect to thé ex-' 
tension; and if so, to what extent?” ` 
` The Sub-Divisional Judge did not answer' 
this question, -but found that the extension 
had ‘been made by the defendant. The 
Additional District Judge did not come to 
any finding at all but remarked that if the 
mortgage were still subsisting the plaintiff 
would “be entitled to the whole holding. 


He had, of course, overlooked the deed alto- 


gether - : 
'- It-was for the defendants to prove the 
cost of making the extensions. In my view’ 
they have not proved anything at all. The’ 
plaintiff claimed that she and her husband’ 


continued to work the land as tenants all ' 


along until Ker husband was killed at the 
beginning of the season of 1284 in a quarrel’ 


with another tenant whom the defendant 


sought’ to put in. The defendants denied 
this and alleged that the plaintiff was tenant 
only: in 1277-78 and again in.1283 (1915-16 - 
and 1921-22). Neither party has proved this‘ 
allegation. The’. probability is that the ex-' 
tensions had been made gradually for’ 
several - years" béfore, but were only then 
brought under assessment. ` The defendent 
called two witnesses who claimed to have 
been employed in clearing the land sqme 
four tosix years ago. Each is independent of. 
' the other and. neither has support from any 
other witness, In my opinion this evidence 
is unsatisfactory. and.is not sufficient. to 
prove that defendant spent anything at all 
on the extension, +| °- - x T 
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' I set-aside the ‘judgments and decrees of 
the lower Courts. There will be judgment 


for the plaintiff for redemption of the whole 
holding of 20°95 acres on her paying into 
Court within six months of this date the sum 
of Rs. 800, less the costs now awarded to 
her.. Should she fail to pay the: required 
sum within that period, the land shall 
be sold and the Rs. 800, less the plaintiff's 
costs, shall be paid to the defendants and 
the balance to the plaintiff. The défendants 
wil pày the plaintiffs costs in all Courts. 
Re | Appeal allowed. 
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.OUDH JUDICIAL COMMIS- 
;,. SIONER'S COURT. 

.i Otvrt Reviston No. 57 or 1924, 

TE . May 30, 1924. 
Present:—Mr, Wazir Hasan, J. C. 

KUNJAN—-DEFENDANT-—-APPLICANT 


— M" versus 
CHANDRA HAS 


AND ANOTHER—PLAINTIFES: 
; Civil Procedure ‘Code (Act V of 1908), Oc XLII, 


30 M. L. T. 295; 26 C. W. N. 697; 41 P. L. R. 
1992. 3 P. L. T. 435; (1922) A. I. R. (P. CO) 112; 16 
L. W. 37; 17.P. W.R. 1922; 3L. 127; 43.M. L. J 


(P.C.) 99; 36 


Mr. M. Wasim: holding brief of Mr. 

Haidar Husain, for the Applicant. 
Messrs. Nimatullah and — Bishesharnativ 

Srivastava, for the Opposite Party. 


JUDGMENT.—This is an application 
under s. 115 of the C. P. C. It arises in 
the following circumstances: —The opposite 
party brought asuit for the recovery of 
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arrears of rent against the applicant in a 
Court of Revenue under s, 108, cl. (2) of the 
Oudh Rent Act. The claim was admitted 
with regard to a certain amount of arrears. 
It was disputed with regard to another sum 
of the same, the’ plea being that it had 
been paid. The Court accepted the plea 
of payment and dismissed the suit to that 
extent. The plaintiffs then applied for 
review of the judgment under O. XLVII, 
r.l ofthe C. P. C. The learned Assistant 
Collector granted the application for review 
on two grounds which were stated in the 
application as (1) that the village patwari 
was an important’ witness and. was not ex- 
amined in the case, and (2) that the plaintiffs 
had had no opportunity to rebut the proof 
of payment which the defendant had ten- 
dered. From the order granting the appli- 
cation for review the ‘defendant preferred 
an appeal to the Court of the District Judge 
of Hardoi. The learned Judge has held that 
no appeal was maintainable. The present 
application impugns the legality of the 
opinion of the learned Judge. It.is argued 
that, in the circumstances of the case, the 
appeal before the learned-Judge was a 
competent one. 

. The decision of the question thus raised 
depends on the solution of two questions:— 
(1) on what ground the application for 
review Was eranted, and (2) isan appeal per- 
missible if it was granted. on grounds which 
do not contravene the provisions ofr. 2 or 
r. 4, O. XLVII, r. 7, sub-r. (1). The learned 
Advocate for the ‘applicant, contends that 
the ground on which the application for 
review was granted was the discovery of 
new evidence. If that is so,it is agreed 
that an appeal from the or der granting the 
review would lie under r. 7, sub-r. (1), cl. (b), 
but the learned Advocate for the opposite 
party contends that the ground on which 
the application for.review was granted was 
one of ‘other sufficient reason.’ The 
contention of the learned Advocate for 
the opposite party .appears to me to be 
sound. There could be no question of 
the discovery of new. evidence on the 
allegations made in the application for re- 
view. In substance it merely raised the 


ground that the plaintiffs were deprived of ` 


their right to rebut certain evidence which 
the other side had produéed. There is. 


nothing on the record toshow that they had: R. 


waived this right. In the circumstances 
I have no doubt in my mind that that would 
be a ‘suficient reason’ within the méaning 
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of O. XLVII, r. 1, sub-r. (1) of -the C. P. C. 
and it is clear ly analogous to the other two 
previously specified grounds in that rule 
within the meaning of the decision of their . 
Lordships of the Privy Council in the case 

of Chhajju Ram v. Neki (1). 

The second question, which I have stated. 
above,is not free from difficulty. So far. 
as the language of O. XLVII, r. 7, sub-r. (1). 
is concerned it purports to lay down certain 
specific grounds on which an order granting 
an application may be objected to by way 
ofan appeal. That language does not ex- 
tend to exclude any other ground on which ` 
an appeal could be founded. If there.were, 
nothing more in the Code it would seem to, . 
follow from the provisions ofr. 7 mentioned, 
above that the mere absence of the. words 
"and on no other ground" or words to the, 
same effect would not give a right of appeal 
on any ground other than a ground, men- 
tioned in the rule itself but the difficulty 
arises by the provision of O.XLIII, r. 1 
cl. (w), of the C. P. €. which gives a 
right of appeal in General words from any, 
order granting an application for review 
passed under r. 4 of O. XLVII. Prima facie 
it seems to follow that apart from the 
grounds specified in r.7, sub-r. (1), of O: 
XLVII, an appeal would also lie where an, 
application for review has been granted 
on the ground of “other suficient reason” 
and the > grounds specified in that rule wale 
seem merely to limit the grounds of appeal 
to a case where itis prefer red as against an 
order granting a review on the ground of 
discovery of new and important matter of 
evidence or on account of some mistake or 
error apparent on the face of the record. 
The point, however, seems to be covered by 
a large number of decisions of the Calcutta 
High Court,Nand Lal Mullick v. Panchanan 
Mukerjee (2) and a Bench ruling of this 
Court in the case of Indar Kuar v. Baldeo 
Bakhsh (3). Though neither of them specifi- 
cally deals with the difficulty pointed out 
above but they are so general in their 
nature, that they seem to decide the point 
against the view which I have expressed in 
the foregoing part of this judgment. Hav- 
ing regard to those „decisions I hold that 

Mo: Ind. Cas. 566; 49 1. A. 144; 30 M. L. T. 295; 

6.C. W. N. 697; 4l P. L. R. 1999; 3 P.L. T. 
i35; (1322) 4. I. R. (P. 0.) 112; 16 L. W, 34; 17 P. W. 
3 L. 127; 43 M. L. J. 332; 24 Bom. L. R. 1238; 
i PLR (P. ©.) 99; 36 C. L. J. 459 (P. C). 
PUT Ind. O Gas, 464; 45-0. 60; 26 O. Lig, 187; 21 
(3) 7 Ind, Cas. 1015; 13 O. e 248. 
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the order under’ revision was. a proper 
order. `- d 

It may be pointed out that. the opinion 
which I have expressed ‘tentatively: -is 
strengthened by the fact that, in the old 
Code of 1882, there was no general right 
-of appeal from an order granting an 
ds uen for review as it is under the new 

ode. l 
. The application, therefore, fails and is 
dismissed with costs. ; 

K. SD. l Application dismissed. 
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RANGOON HIGH COURT. 
Sscoup Crvin APPEAL No. 279 or-1923, 
= Ys June 6, 1924. | 
, . Present;—Mr. Justice Duckworth. 

- MA MA.E AND oTHERS— DEFENDANTS 
i sias — ÁPPELLANTS l 


- 


^ 


pe versus 
. MG. TUN By uis acent MG. PO ZON— 
n PLAINTIFF-—RESPONDENT. o 
Transfer of Property Act (IV of 1882), s. 54—Mort- 
gage—Sale of equity of redemption, oral, effect of— 
Redemption, right of. ` 
Where a mortgagor agrees to sell the mortgaged 
property to the mortgagee, who is already in pos- 
, session under the mortgage, arid receives the pui- 
chase-money, but omits to execute a registered con- 


veyance of sale, he is not entitled to recover ‘posses-- 


sion of the property in a suit for redemption on the 
allegation that jin the absence of & registered deed 
. of sale no titleas owner has passed to the mort; 
gagee. In such a case it must be taken that the 
intention of the mortgagor was to extinguish the 
mortgage and that no right of redemption survives. 
My Pyone v.' Ma, U, 77 Ind. Cas. 877; 2 Bur. L. J. 
233; (1924) A. L, R. (R.) 89, Maung Shwe Hmon v. 
Maung Tha Byaw, 72 Ind. Cas. 6; 11 L. B. R. 462; 
1923) A. I. R. (RJ) 125, My Shwe On v. Maung 
ywet, 32 Ind. Oas.-536; 9 Bur. lu. T. 45 and Venkatesh 
Damodar v. Mallappa Bhimappa, 66 Ind. Cas. 868; 46 
B. 722; 24 Bom..L. R. 242; (1922) A.. I. R. (Bj) 8, 
referredto. © =< ` PE 
^ Appeal against a decree of the District 
Judge, Mandalay. 
Mr. Tha Gywe, for the Appellants. 
` `Mr. Lutter, for the Respondent. 


' JUDGMENT,.—tThe case of the plaint- 
iffrespondent -was that the land in suit 
was mortgaged to Ist. appellant Ma Ma E 
and her brother deceased Mg. Yin, for 
Rs. ‘350 with possession. Ma Pyu and: Mg. 
U are the legal representatives of Mg. Yin. 
The suit was for redemption of this mort- 
gage. "The defence was that though the 
land had been mortgaged for Rs. 350, jt was 
subsequently sold outright to the appellants 
‘for by further payment of Rs. 217 in April 
1917. . ZEE C: eua 

lt was admitted that there was no docu- 
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ment of mortgage. The plaintiff dated the 
mortgage in 1910, but the defendants-appel- 
lants: Gase was that it was dated in 1908, 
The plaintiff contended that it was an oral 
mortgage: This was not denied, but it was 
set up that it was entered in the Register 
of Reports of Transfer and Changes (then 
No. Vill), and the Pyatbaing (Ex. 7) was 
produced.: i 

- The Trial Court held that the sale set up 
by defendants was established, and dis- 
missed the suit for redemption. 

On appeal, the Distriet Court allowed 
the claim, -holding that the onus of proof 
as to the sale in: 1917 was on the defend- 
ants and that since there was no registered 
conveyance, as required by law, the evi- 


* "dence given as to the sale was inadmissible 
‘and that the Pyatbaing,in which thesaid sale 


was stated to havé been reported (Ex. III), 
did not transfer any interest in the pro- 
perty. Finally the learned Judge held that 
the present appellants could not resist a 
redemption suit, on the ground that there 
was an agreement to sell the land, because 
a suit for specific performance would be 
barred by time. 

The defendants have now come to this 
‘Court on second appeal. Clearly they must 
succeed. Evidence has been given by the 
‘Revenue Surveyor, which shows that the 
report as to the sale in April 1917 was in- 
deed made, and that, too, by both parties; 
in fact there is ample evidence to prove 
the payment of Rs, 217 and that an invalid 
sale transaction took place. The headman’s 
evidence strongly bears this out and from 
April 1917, the land has stood in Ma Ma 
E and Mg. Yin's names as owners. It is 
thus clear that, at the very least, there was 
a transaction in April 1917 which can be 
treated as an agreement to sell the land to 
appellants. It was the duty of the vendor 
to give à registered conveyance, but none 


"was ever given. 


There is nothing to show that time for 
specific performance has elapsed, since there 
is no evidence that the vendor refused more 
than three years prior to suit to give a con- 
veyance, and even if time for specific per- 
formance had elapsed, the same equities 
would apply. 

The same principles apply as I held were 
applicable in the case of Ma.Pyone v. Ma U 
(1). Much assistance may also be derived 


‘from the case of Maung Shwe Hmon v. 


X1) 77 Ind. Cas, 877; 2 Bur, L, J, 233; (1924) A, L 
R. (R). 88, - 
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Shwe On v. Maung Kywet (3) may -also be 
referred to. 


‘held that where the plaintiff agreed to sell 


land to the defendants, who were already . 
in possession and defendants paid up the 


purchase-money, but omitted to také are- 
' gistered ‘conveyance, plaintiff was not entitl- 
ed to recover. possession, though the right 
to obtain specific performance of the agree- 
ment, had become time-barred, . It seems’ to 
me manifest that, in this case, the intention 


of: the mortgagor was to extinguish. tho 


mor "teage-debt. 

* The appeal is clearly good. The. sre 
iff cannot be allowed to take advantage: of 
the fact that he gave defendants no regis- 
tered conveyance, and the latter. are entitl- 
ed to retain possession as against any claim 


“under the mortgage by the plaintifi-respond- l 


ent. 
~ I set aside the decree of the lower Ap- 
;pellate Court and restore that of the -Sub- 
‘Divisional -Court (though on other grounds) 
with costs ip all Courts. - : 

Z. K. , Decree Set ‘aside, 


aC is Tad. Cas, 6; 11 L. B. K. 4623. 928) A.. I. x 


e 3 VET Cas. 530; 9 Bur. L. T.'45. 
4) 66 Ind. 18 868; 46 B. 799: 24 Bom, L. R.. 
1922) A. I. R., (BJ) 9. 
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LAHORE HIGH COURT. . 
SECOND: ÜrvrL APPBAL No. 2130. 
< oF 1919. 

: December 19, 1922. t. 
e Present —Mr. Justice Scott-Smith id . 
< Mr Justice Zafar Ali, 

l Tug Firm MATHRA DAS- .:. 

BISHAMBAR e nS 

; ^7 APPELLANT | ee 
i: © WETSUS | 
T l “Dan Free RAMA: LAL- | ee 
.KANSHI NAT. —DEPENDANT— ME 


. RESPONDENT. . - 
ET Act (03 X of 1908), s. —Appeal. nof. pad 


+ 
* Yoo 0^ 74a x wn 
be - - 


4c 4 
Ponti i 
$ 


*. Bxctension of time—Civil Procedure Code(Act V of ` 


1908), O III, r. 1—Power- of-attorney, acceptance of— 
“Writing, if necessary, ` 


Omission to signa ‘memorandum of appeal by OVer- - 


‘sight which is otherwise in order and has;been duly 
‘presented is sufficient cause for dr iE of time under 
“s. 5, Limitation Act. [p. 518, col, 2 

Y The acceptance.of, a powsr- of-attarney d: not bein 
"writing. [p. 519, col, 1. 


fg tes *—À 


In the. case of Venkatesh. 
‘Damodar v. Mallappa Bhimappa (4), it was - 


MATHRA DAB-BISHAMBAR NATH V. RAMA LAL-KANSHI NATH, 
Maung: Tha Byaw. (2). The case: of. Ma .. 


| [BA C. 1924: 
Second. appeal- from, an order of, the 
District Judge, Delhi, dated id 6th May, 
1919... . : 

Mr. Badri Das for Mr. Moti Sagar, for. the 
Appellant.. 

Mr. Sardha Ram, for dhe Respondent, 


JUDGMENT .— This is an appeal from’: 
an order: of the. District Judge, Delhi; 


. rejecting a memorandum of appeal because 


“it was not signed nor was the‘ power- 
of-attorney. accepted by the "Counsel: for 
appellant" >- " 

The appeal was fledi in his (Qon on ilis i 
12th April 1919 and was admitted, On 
the date fixed for hearing; ies “6th: May 
1919... the appellant’ s Vakil “applied ` in 


“writing for permission. to sign the memo- 


randum of appeal stating that the grounds 
of appeal were in his own*hand-writing and 
that he filed the same himself, but that 
the city ,being in commotion (on account . 
of political riots) his mind was in a perturb- 


ed state and so he omitted to sign the ..^ 


memorandum by oversight. ` The;learned 
District Judge rejected . this application 
with the remark that he saw no .reason'-to . 
grant it, and next rejected the appeal ii "he 
same summary way without taking. note 
of the.circumstances to which the. omission 
to sign was stated to be due, and: recording 
‘a finding as to whether they constituted 


“a ‘sufficient cause for extension of time 


"e 


under s. 5 of the Limitation Act (IX:of 
1908). In a similar case reported as Bal- 
‘want Singh v. Sunder Singh (1), a Division 


‘Bench of this Court held that, omission to 


‘sign a memorandum of appeal by- oversight, 
which , was otherwise in- order and had 
been duly presented, was’ ‘sufficient cause 
‘for extension of time under s. 5, The 
‘learned Counsel for the respondents -has 


“nothing to say to the contrary, but cites 


Hardhan v. Mam Chand (2) to urge: that 
this Court cannot. interfere with the order 
of. the lower Court, but in the case cited, 
-£hé-^'loiver Appellate Court had after care- 
fully considering all the facts and Gireums- 
tances arrived atthe conelusion that they 
did not disclose sufficient cause for exténsidn 
‘of titig, and, therefore, the Chief Court 
refused to interfere with’ that finding. “In 
‘the present case, as already- stated, the 
lower Appellate Court did not consider the 
‘factseat all nor recorded a finding thereon. 
It cited two rulings | on MANG point, d e., 


LI 
TH LJ a? , 
PL ^x T b aka 


1) 63Ind. Cas. 726. 
Rt 36 Ind. Cas. 6145 92 P.R. 1916, . 
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Dhanpat Mal v. Mela Mal (3) and Dhanna v. 
Wazir (4) which are not applicable at all. 

As ragards the non-acceptance of the 
vakalatnama it was conceded in this Court 
that the acceptance of a power-ofattorney, 
need not be in writing. A reference may 
be made on this point to O. III, r. 4, O. P. 
O., and Mohesh Chandra Addy v. Panchu 
Mudali (5). 

We are of opinion that the facts stated 
by the plaintiffs Vakil constituted sufficient 
cause within the purview of s. 5,and justi- 
fied an extension of the period prescribed. 
Therefore we accept the appeal and revers- 
ing the order of the Court below, allow 
the plaintiffs or their Vakil to sign. the 
memorandum of appeal, and direct that the 
appeal when.signed be disposed of in 
accordance with law. Costs in this Court 
Rs. 50. costs in the case. Pleader's fee, 

8 


Appeal accepted. 


4)94P.L.R. 1 


Pl 32 Ind. Cas. 395; 200. W. N. 287; 23 O.L. J. 297; 
43 C. See 
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RANGOON HIGH COURT. 
, COIvIL MiscELLANEOUS ÁrPLICATION No. 59 
or 1924. 
September 1, 1924. 
- Present:—Sir Sydney Robinson, KT. 
Cheif Justice and Mr, Justice Baguley. 
MA MI AND ANOTHER—DEFENDANTS— : 
APPLICANTS 
` versus 
KALEN THER AMMAL —PLAINTIFF— 


RESPONDENT. 

“Civil Procedure Code (Act V of: 1908), s. 109— 
Order of remand, when final—Leave to appeal to Privy 
Council. ~ 

Àn order of remand which has the effect, of finally 
deciding the cardinal point in the suit is a final order 
within the meaning of s. 109 of the O. P. O. against 
which leave to appeal to the Privy Council may bs 
‘ given. 

.  Rehimbhoy Habibhoy v. C. A. Turner, 15 B. 155; 18 
I. A. 6; 15 Ind. Jur. 35; 5 Sar. P. C. J. 639; 8 Ind. 
Dec. (N. s.) 101 (P. C.) and Ananda Gopal Gossain v. 
Nafar Chandra Pal Chowdhry, 35 C. 618; 12 C. Ns 
N. 545; 8 O. L. J. 168, followed. 
NI UT ED. v. Munawar-un-nissa, 25 A. 629; P 
N. (1903) 159 Y Saiyid Muzhar IIossein v. Bodha 
Bii 17 A. 112; 5 M. L. J. 20; 22 I. A. 1; 6 Sar. P. 
©. J. 580; NG Ind. Dec. (N. 8.) 397 (P.O), referred to. 


" Application, for leave to appeal to His 
Majesty in Council froma remand order 


of the High’ Court, in First Civil Appeal . 
. No. 14 of 1993. 


eo- =x os 


tA 


sH, 
G 41 Ind. Cas. iom 67 P. R. 1317; 133 P. W.R.1917.: 


MA MI V, KALENTHER AMMAL, 


919 


Mr, Clarke, for the Applicants. 
^ Mr. Chari, for the Respondent. 


JUDGMENT. 

Robinson, C. Jj.—This was a suit 
brought by one Kalenther Ammal claiming’ 
to be the widow of Sheik Moideen, and 
Mahomed Esoof, who claims to be his Son; 
for the administration of his estate, 

Numerous issues were raised, one being 
whether the present respondent had been 
divorced by Shiek Moideen. The original 
Court decided in defendants’ favour and 
there would be an end to the suit. The 
decision arrived.at was that there had been 
a valid divorce, and the plaintiff's suit was 
dismissed. 

From that decree she appealed to this 
Court, which held that no divorce had been 
proved, and remanded the suit to the origi- 
nal Court for decision on the merits. 

Defendants now apply for leave to 
appeal to His Majesty in Council, claiming 
that this Court's order is a final order 
within the meaning of s. 109 of the C. P. 
C. The application is opposed on the 
ground thatit is& mere order of remand, 
and thatit would be open to the defend- 


ants to raise this point in appeal to His 


Majesty in Council when the whole case 
has been decided. 


I agree with the decision in Nayari 


 Venkataranga Rao Garu v. Raja Keesara 


^ 


Venkatarama Narasimha Rao Garu (1) and 


` Ahmad Husain v. Gobind Krihna Narain 


(2), that the provisions of s. 105 (2) of the 
Code will not debar applicants from rais- 
ing the question before the Privy Council. 

The question that arises for decision here 
is, whether the order of this Court is a final 
order from which aright to appeal is given 
as of right when the amount or value of 
the subject-matter in dispute is, as in this 
case, admittedly over Rs. 10,000. 

We. have been referred to a very large 
number of decisions amongst which there 
is a considerable conflict of opinion on the 
point. It may be accepted that ordinarily 
an order of remand is merely an inter- 
locutory order; but, in my opinion, that 


| does not finally decide the question, and 


if the order in question has the effect of 
deciding finally the cardinal point in 
the suit, it must be held to be & final 
order from which leave.to appeal should 


(1) 21 Ind. Cas. 842; 38 M. 509; 14 M. L. T, 560; 
.(1914) M. W. N. 64; 26 M. L. J. 96. 
@) 9 Ind. Oas. 932; 33 A. 391; 8 A, L,.J. 192, —' 
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be granted. This view was taken in 
Habib-un-nissa v. Munawar-un-nissa (3). 

In Rahimbhoy Habibhoy v. C. A. Turner 

(4) their Lordships of the Privy Council 
in dealing with the case in which the 
Court passed a decree directing the taking 
of accounts against the defendant, said: 
Macte Itis true that the decree that was 
made does not declare in terms the liabi- 
lity of the defendant, but it directs accounts 
to be taken which he was contending ought 
not to be takén at all; and it must.be held 
that the decree contains within itself an 
assertion that, if a balance is found against 
the defendant on those accounts, the de- 
fendant is bound to pay it. Therefore the 
form of the decree is exactly as if it 
affirmed the liability of the defendant to 
pay something on each one of these claims, 
if only the arithmetical result of the account 
should be worked out against him ... ... ..." 
‘Special leave to appeal was granted, 
because the real question in issue was the 
Jiability to account which had been deter- 
mined against the defendant. 
.; The question in issue in the present suit 
is the liability of Ma Mi and Mahomed 
Esoof to account, and what-has been decid- 
ed is that they are so liable. ; 


Again, in Saiyid Muzhar Hossein v. Bodha 
Bibi (5), after referring to Rahimbhoy Habib- 
hoy's case (4), their Lordships held that, where 
the point raised and decided by the First 
Court was ‘that no valid Will had been 
made, and it accordingly dismissed the suit, 

‘and the High Court on appeal reversed 
‘the decree and remanded the suit for dis- 
posal on the remaining issues, holding in 
favour'of the plaintiff as to the Will, the 
question as to the Will went to the founda- 
tion of the plaintiff's claim and was the 
cardinal point in the suit, and that, there- 
fore, although there might still be sub- 
ordinate enquiries to make, they granted 
‘leave to appeal. | 

. In Amanda Gopal Gossain v. Nafar 
Chandra Pal Chowdhry (6), the Calcutta 
High Court, following these two decisions 
.of their Lordships of the Privy Council, 
granted leave to appeal in a case where 
the question was whether notice under 
s. 167 of the Bengal Tenancy Act had 


(3) 25 A. 629; A. W. N. (1903) 159. 
(4) 15 B. 155; 18 L A. 6; 15 Ind. Jur. 35; 5 Sar, 
aP. C. J.-639: 8 Ind. Dec. (x. s) 104 (P. C). 
" (5) 17 A. 112; 5 M. L. J. 20; 22 I. A. 1; 6 Sar P 
C. J, 580; 8 Ind. Dec: (N, &) 397-(P. O). — . — - 
(6) 35 C. 618; 12 C. W. N. 949; 8 ©. L, J, 168, 


+ 
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been properly served or not. The first 
Court held that service of notices had not 
been proved and dismissed the suit. The 
High Court on appeal held that notices were 
duly served, and’ remanded the case for 
retrial on its merits. It was held that this: 
question of service of notice was the cardinal 
point in the case, that though the order -of 
the High Court purported to be only an 
order of remand, leave should be .granted. 
It is pointed out that the decision of the 
question in defendants’ favour would finally 
decide the case. ; i 

. It appears to me that in the present 
matter the main point in dispute between 
the parties is whether the plaintiff had been 
legally divorced:or not. The decision on the 
point in defendants’ favour would put an 
end to the whole suit. The point can right- : 
ly be described, in the language of their 
Lordships, as the “cardinal point in the 
suit;' and the order passed by this Court 
must therefore, be held to be a final order 


within the meaning of s. 109 of the C. 


P.C. -There are, no doubt, decisions on 
questions of limitation where leave to ap- 
peal is not granted because the parties-are 
relegated to the same position they occupy 
at the commencement of the suit: subject to 
the decision on the question on the point of 
limitation. Where the decision is on the 
question of res judicata the authorities are 
not atone, but every case must be decided 
on its own cireumstances ; and in the matter 
before us I consider it is impossible to hold 
that the order in question was a mere order 
of remand, and I would grant leave to appeal 
as prayed. 

Respondents must pay the costs of this 
application. Advocate’s fees five gold 
mohurs. 

Baguley, J.—I concur, but would like 
to add à few remarks, There were originally 
nine issues framed. Of these, Nos. 5 and 9 
were with regard to the maintainability of 
the suit, and with them we are not now `’ 
concerned, The suit was held to be main- 
tainable. Issues Nos. land 6 were decided 
in favour of the plaintiff, being given up 
by the defendants. Under them it was 
held that plaintiff had been lawfully married 
to the deceased, and that she was of sound - 
mind. = 

Thére remain five issues. Of these, No. 2 - 
decided the status of the plaintiff atithe time. 
of filing the suit; Nos. 3 and 4 together 
decided the status of the defendants at the 
time of filing the suit; No. 7 decided: the 
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‘value of the estate left by the deceased; and 
the remaining one, No. 8, depended on the 
‘result of the ‘remainder. i 
There were thus two cardinal points to be 
:decided—the status of the plaintiff and the 
status of.the defendants, ; 
In appealit was decided that she had a 
status, which would enable her to share in 
the estate. I do not see how this could he 
regarded as a preliminary point, even 
‘though the state of the record made it neces- 
sary for the case to besent to the Trial Court 
‘for further evidence. j 
* Thedecision, against whichitis now sought 
‘to appeal, was one which concerned one 
-of thes& cardinal points of the case, and, 
oo inmy opinion, the appeal will now 
ie, p 
There is also a very important point of law 
raised with regard to the admissibility of a 
certain form of secondary evidence of the 
contents of a document. 
I, therefore, concur in the proposed order 
giving permission to appeal. 
-. K.S, D. Appeal allowed. 
. ALLAHABAD HIGH COURT. 
Orvit Revision No. 144 or 1924. 
^ November 25, 1924. ; 
Present:—Mr. Justice Daniels. 
Babi MADHO DASS AND oTHERS— 
DEFENDANTS—-APPLICANTS 
s versus 
His Highness The MAHARAJAH or 
BENARES--PLAINTIFF—OPPOSITE 


gu HUE PARTY. j 
Civil Procedure, Code (Act V of 1908), O. XVII, vr. 2, 
$—Suit decided on merits—Remedy of aggrieved party 
—Appeal —Revision. 
The right of appeal does not depend on what a 
n ought to have done, but on what it actually 
id.. ; ] 


Wheré a Court actually decides a case on the merits 

: under O. XVII, r. 3 of the C. P. C. the Tanen of 
. the aggrieved party is by appeal. Ifthe Appellate 
Court finds that.the Trial Court acted wrongly in 
deciding the case ‘on the merits and that it should 
have decided the case ex parte under O. XVII, r. 2, 
of the C. P. C., it has full power to put things right. 
The defendant had taken tirhe for framing of issues 

' but did not appear on the date finally fixed. The 
* plaintiff"was present. The Court framed issues, took 
evidence on behalf of the plaintiff and decided the 
case on that evidence, under O. XVII, r. 3, of the 
- ©: P.C. Onan dpplication for revision by the defend- 


ant: . . 
Held,that the Court having purpurted to act under 
, O. XVII, r-3 of the C. P. O. the remedy of the de- 
` fendant was by way of appeal and that the applica- 
tion for revision was not competent. | 
, Civil revision against an order of the 


; District Judge, Benares, dated the 16th o 


^ 


-February 1924, 


MADHO DASS V, MAHRAJAH OP SÉNARES, 


` Advocate, for the Respondent, 
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Mr. 5. P. Sinha (for Dr. K. N. Katju), for 
the Applicants. 

Mr. Badri Narain, 
Party. 
 JUDGMENT.—This . is. a revision 
against an order refusing to restore a case 
whieh' had been decided on the merits 
under O. XVII, r. 3. The point taken in re- 
vision is that the Court should have decided 
the case ex parte under O. XVII, r. 2. The 
defendant had taken time for framing of 
issues, and on the date finally fixed he did 
not appear. The plaintiff was present. T'he 
Court framed issues, took evidence on be- 
half of the plaintiff, and decided the case 
on that evidence. The learned’ Judge of 
the Court below has held that as the Trial 
Court in fact decided the case on the merits 
under O. XVII, r. 3, his remedy was by way 
of appeal. That decision is in accordance 
with the decision of a Bench of this Court 
in the case of Nasir Khan v. Itwari ( 1). 
There the. rule was laid down that the 
tight of appeal does not depend on what a 
Court ought to have done, but on what it 
actually did. If the Court actually decid- 
ed a case on the merits, then the remedy of 
the aggrieved- person is by appeal. If the 
Trial Court acted wrongly in deciding the 
case on the merits, the Appellate Court had 
full power to put things right. 

I, therefore, hold that the applicant's 
remedy was by way of appeal from the deci- 
sion, and that the present application fails. 
It is accordingly dismissed with costs. 


Zl Application dismissed. 
(1) 74 Ind. Cas. 905; 45 A. 669; 21 A. L. J. 667 ; 90. 
& A. L. R. 645; (1924) A. I. R. (A.) 144. l 


‘RANGOON HIGH COURT. 
CIVIL SEE Siem No. 60 
oF 1924. 


for the Opposite 





August 26, 1924, 
Present:—Sir Sydney. Kobinson, Kr., 
Chief Justice and Mr. Justice Baguley, 
A. R. A. R. S. M. CHOKKALINGAM— 
APPLICANT 


versus 
Tug COMMISSIONER or INCOME- 
TAX, BURMA— RESPONDENT. 

Income Tax Act (XI of 1922), s. 66 (2) Reference 
to High Court, application for—-Fee, whether payable 
in Maps oL n a. 4 

'he fee of Rs. required to be paid under s. 86 
(2) of the Income Tax Act is to be paid in respect of 
the application and notin respect of each point raised 
therein, —— 

Mr. Keith, for the Applicant. 


Mr. Mya Bu, Assistant Government 


x 


E 


' of the Act. 
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J UDGMENT.- The Commissioner of 
Income-tax received an application that 


. certain questions of law be referred to this 


Court: The application was accompanied 
by a fee of Rs. 100 as required by s.. 66 (2) 
The application , specified 
-twelve points. 

The Commissioner decided that the ‘first 
was a question of fact and: not of law and 
| he. .refused to'state a case. 

As to the remaining eleven points he 


held that no fee had been paid in respeot 


.of them and he saw no reason to take up 
“any of these points on his own motion. 

On the question of the fee we are of 
opinion that it is to be paid in respect of the 
application and not in respect of eachp oint 
“raised therein. The section contemplates 
‘that. each application is a case and sub-s. (5) 


shows that each case may raise several 


- questions « of law. Words in the singular 
should. be read as including the plural 


' unless there. is anything in the context to 


point to a different meaning. 
We are:therefore of opinion that the 
learned Commissioner was in erroron this 


_point and that he should have dealt with. 


the . other points raised. It is obviously 
inconv enient that this matter should be 


disposed of piecemeal and indeed the ques- 


tions raised appear to overlap. 

We, therefore, return the case to the 
Commissioner with. a request that he will 
‘deal with the other points raised and, then 
refer the case or refuse to do so, 

The present application 
pending: with liberty to the petitioner to 
apply. 


K. S. D. ij Case remanded. 


” 


ALLAHABAD HIGH COURT. 
SECOND Givin APPEAL No. 788 or 1922. 

-., + November 26,1923. . 
Present:—Mr, J ustice Kanhaiya Lal. 
RUKKA AND OTHERS— DEFENDANTS 

gdy . ., —APPELLANTS 
| versus . > < 
. CHHIDDU AND OTHERS— PLAINTIFFS AND 


"DEFENDANTS— RESPONDENTS, 
— Hindu Law—Stridhan—Deceased husband's brother "$, 
Fight of-—Second marriage, effect 


of. 
The right of the deceased husband's brothers io ' 
` gticceed to the stridhan of the widow is not affected 


by her second marriage. i 
-Second appeal from ‘a decree of „the 
District J udge, Pilibhit, . 


* 
DS ae 


- t» 


CHOKALINGAM CHETTY V, SEETAL ACHE. 


this appeal. 


' wil remain 


. [8 L C. 1924] 
Mr. Girdhari Lal Agarwala, for the Ap- 


.-pellants. 


Mr. Kailas Chandon Mital, “for the Res- 
pondents. 

JUDGMENT.—There is no force in 
Musammat Kausilya was a 
Malin by caste. She was first married. to 
Behariin one of the approved forms. That 
fact was admitted. On the death of Behari 
she was: married to Bidhi. -On her death 
there were two sets of claimants . to her 
stridhan, One set comprised Chhiddu and 
Bidhi who are brothers of Behari. The . 
other set comprised the sister of Musammat 
Kausilya and the husband of that sister 


-and the husbands of certain other -deceas- 


ed sisters. The latter have clearly no title. 


‘Chhiddu and Bidhi were entitled to the 


stridhan of Musammat Kausilya by reason 
of .her marriage to Behari in one of the 
approved forms. The second marriage does ' 
not affect the right to which the plaintiffs | 
became. entitled by virtue.of the first mar- 
riage. The appeal, therefore, fails and. is 
dismissed with costs including i in this Court . 
fees on the higher scale. 


- K, 8. D. Appeal i] 


RANGOON HIGH COURT. 
First OrvinL APPEALS Nos. 242 AND 243 
. orl922. 
July 1,1924. , 
Present:—Mr. Justice Young and 
Mr, Justice Baguley. 
V. P:R. V. CHOKALINGAM CHETTY 
AND ANOTHER—ÀPPELLANTS 


versus | 
SEETAL ACHE AND ANOTHER— 
RESPONDENTS, ` 
Civil Procedure Code (Act V of 1908), O. XLI, v. 20 
—Respondents, addition of—Cowrt, discretion of. , , 
A person added under O. XLI, r. 20 of the O, P. 


.Q. must be a person who is interested in- the result 


of the appeal. [p 523 col. 2.] 
Where, therefore, the plaintiff-appellant has not 


` made all the defendants respondents to his appeal, 


and limitation has expired and ‘consequently the 
matter in suit is ves judicata qua such .defendants 
who have not been made respondents, the Court will 
not exercise its discretion in favour of the appellant 
and make them respondents: at his instarice. [p. 524, 
col. 1 


First civil appeals against the decrees of 
the District Court, Pegu, in Civil Regular 
Nos. 18 and 19 of 1921. 

Mr. Clark, for the Appellants. 

Messrs.’ Das, Foucar, Kyaw Myint and 
Jijibhoy, for the Respondents. ' 


JUDGMENT.—This judgment covers 
Civil First Appeals Nos.’ 242 and 243: ot 


[8:1..0. 1924] 


` 1922, arising out. of Civil Regular Nos. 18 
and 19 of 1921, of the District Court, Pegu 


-both of which cases were disposed of in. 


one judgment. , 
‘The litigation started with the winding 
up of a firm known as K. P., which used to 
carry on business in Rangoon, Pegu and 
other places, It seems to. have got into 
financial diffieulties about the year 1908, 
‘at which time all its properties were placed 
in the hands of a trustee ormanager. His 
exact: position itis unnecessary to deter- 
mine in this case. ‘His business was to 
‘endeavour to-liquidate so much of the firm's 
property as was necessary to pay off its 
. debts, and, shortly, to try and save.as much 
. as possible out of the wreckage. His efforts 
were unsuccessful, and he gave up the posi- 
tion -in 1912.. In. 1917 the K..P. joint 
family was adjudged insolvent by the Dis- 
trict Court of Ramnad. © 
In the course of the tenure of his 
“by the: trustee, a sale-deed was entered into 
which purported to transfer alarge amount 
of land,. the property of the K. DP. joint 
family, to one-Bansilal Ábirchand.. Bansi- 
lal Abirchand.. sold some of this land to 
the E. N. M; K. Firm and some to the M, 
R. S. P. Firm. The E. N. M. K. Firm sub- 
sequently sold the land to other persons. 
After the K. P. joint family had been 
. adjudged insolvent, the Firm of V. P, R. V., 
which was one of the creditors, moved the 
Official Receiver of the District Court, 
Ramnad, to put up to auction the interest 
. of the K, D. joint family in the lands which 
were purported to -be sold to Bansilal Abir- 
‘chand. They were duly put up to auction 
and the interest of the K. P. joint family 
“was bought in by the V. P. R. V. Firm. 


It is claimed that the sale in [favour of 


: Bansilal Abirchand was invalid; so in Civil 
Regular Suit No. 18 of 1921, the plaintiff- 
appellant, the V. P. R. V. Firm sued Bansi- 
lal Abirehand, the E. N. M. K. Firm and 
its various sub-purchasers for the return. of 
the land sold to them by the E. N. M. K. 
| , Firm. c. l ; 
In Civil Regular Suit No. 19 of 1921, the 
-same Firm sued Ban&silal Abirchand and 
"the M. R. S. P. Chetty Firm for the return 
of the land sold to the latter firm. 
Both suits were dismissed by the District 
Court, Pegu, and ‘the plaintiff-appellant 
‘has filed these two appeals. 
', In Appeal No. 242 -of 1922, he joins as 
-respondents. all.the original defendants in 
Jivil Regular Suit No. 18 of 1921, or.their 


CHOKALINGAM CHETTY V. SEETHAI ACHE, 


nothing at all. 


\ 
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legal representatives, except the E. N. M 
K. Firm and Bansilal Abirchand. 

In'Appeal No. 243 of 1922, he makes 
only the M. R. S. P. Chetty Firm the 


‘respondent. 


As we have said, the plaintiff attacked the 
original sale of the land to Bansilal Abir- 
chand, which purported to transfer to him 
many pieces of land, the property of the 
K. P. joint family. The lower Court dis- 
missed both suits, holding that the sale of 
the land to Bansilal Abirchand was per- 
fectly valid. This, of course, left no 
interest in the land with the K. P. joint 
family, and, therefore, the plaintiff-appel- 
lant, in buying the interest of the K. P. joint 
family at the time. of the sale, bought 


_ When the, present appeals were argued 
it was pointed out that the foundation of 


i . the title of all the defendants was the 
office - 


sale-deed from the K. P. joint family to 
Bansilal Abirchand. It was pointed’ out 
that the decrees of the lower Courts de- 
clared this sale to be perfectly valid ag 
between the defendant, Bansilal Abirchand 
and the E. N. M. K. Firm. This finding 
had been left unappealed . against by the 
omission of Bansilal Abirchand from the 
appeals; and it was contended that this 


made the point res judicata as between 


the plaintiff and Bansilal Abirchand. Hence 
it would also be res judicata as between the 
plaintiff and the sub-purchasers from Bansi- 
lal Abirchand. l 

The point appears to be indisputable, and 


.the question then arose as to whether 


Bansilal Abirehand and the E. N. M. K 
Firm could be added as respondents in tha 
present appeals. 

The decrees appealed against are dated 
29th July, 1922, so it is perfectly clear that 
ordinarily speaking, limitation has set in 
to prevent the plaintiff from filing any 
further appeals with regard to them, but 
it is contended that these parties can be 
joined under O. XLI, r. 20, or O. XLI, r. 33 
regardless of limitation, A person added 
under O. XLI, r. 20, must be a person who 
is interested in the result of the appeal 
In the case of Subramanian Chetty v. Veera. 
bhadran Chetty (1) it has been held thaf, 


.where a defendant has been exonerated 


by the decree of a lower Appellate Court 
and there is no appeal against that part 
of the decree, he cannot be added ag a 


(D 31M, 442; 4M. L. T. 104; 18 M, Le J, 452, — 


` 


':of these two cases, 


‘Bod "ES 


party to an appeal filed against other 
deféndants, because he cannot be said to 
bé. interested in the result of the appeal. 
Jn. the -body of the ruling, the learned 
Judges quote» with approval the following 
dictum :—"We do not think that s. 559 
of the: Code. 
Appellate Court virtually to make an appeal 


for an appellant who has refrained from. 


availing himself of bis privileges under 


thelaw, by, introducing for him other re-: 


spondents than those he has included in his 
petition-of appeal.” se a 
: Many cases have been cited before us 
into which we need’ not go in detail, but 
we may say that with two exceptions, they 
are all cases similar to the illustration 
given in O. XLI, r.’ 33, which runs as fol- 
lows :— : "E 
“A claims a sum of money as due to 
‘him from X or Y, and ina ‘suit against 
‘both obtains a` decree against X. X 
appeals and A and Y are respondente. 
‘The Appellate Court ‘decidés -in favour 
of X. It has power to pass a decree against 
TED 3 


.- In all cases which have been placed before 
‘us, except two, the party added is in the 
position of Y, in the illustration. In one 
Amolak Chand Parack 
x. Sarat Chandra Mukerjee (2), the appel- 
lant had madean application against two 


parties and had it rejected. He filed an B 


appeal against one party only, and the 
Court allowed the second respondent to 
ba added as respondent in the appeal. 
"This, however, is a very special case, and 
.the judgment shows that the appellant had 
;endeavoured tó make both respondents, 
respondents in the appeal also, but had 
‘been defeated by the Court's officers who 
had failed to issue the necessary process. 

The other case is that of Girish Chander 


Lahiri v. Sasi Sekhareswar Roy (3). This. 


is. also ‘a somewhat special case. The ap- 
pellant had. béen proceeding against his 
principal opponent in many, Courts up to 


the pier 
the course of one application, he had, it 


- (©. XLI, r. 20) empowers an. 


‘Privy Council and'back again, and, in . 


E 
. NARAIN DASU, MIRAN BAKHSH, 
 eretionary and wë see no particular reason . 


i 


[86 I. 0.1994] 


why we should exercise our discretion in 
favour of the appellant, who never asked 
for our assistance in this matter until he 
was replying to the arguments of the 
respondents’ Counsel. For some reason or 
other he failed to appeal against the 
decree which, as between him and’ Bansilal 
Abirchand, declared that the sale deed in 
favour of Bansilal Abirchand was good. 
This finding, which is now beyond „direct 


‘appeal; carries with it a finding that, as . 


between him .and  Bansilal Abirchand's 
purchasers, the sale to Bansilal Abirchand is .' 
good. < coe S 
This being the ease, the two appeals 


must both fail, and they are dismissed with 


costs. , D 


"E 8 D.. Appeals dismissed, 


eh el 


LAHORE HIGH COURT. | 
Seconp CIVIL APPEAL No. 445 or 1921. 
April 15, 1924. . | 
Present:—Mr. Justice Martineau and 

. Mr. Justice Moti Sagar. —. 
NARAIN DAS—PLAINTIFF— 
APPELLANT . "mE 
AN" versus Ke. Ld lu 
MIRAN BAKHSH AND OTHERS— 
DEFENDANT8—HRESPONDENTS. | 


Limitation Act (IX of 1908), Sch. I, Art. 67—En- " 


tries of balances struck, suit on—Promise to pay 
interest, effect of--Limitation—-Punjab Loans Limita- 
tion Act (I of 1904). oo 

The fact that the. entries of the balances struck by ` 
the defendant in the plaintiff's book make mention of 
the interest being payable at the sahukara rate implies 
a promise to pay the principal even though there is n: 
such express promise. i 

Daula v. Gonda, 35 P. R. 1903; 101,P. L. R. 1903 


(F. BJ), followed. 
Ladhu Shah v. Fazl Dad, 72 P. R. 1879 ard Bhola | 


"Ram v. Nanak Chand, 8 Ind. Cas. 575; 135 P. W. R. 


1910, referred to. 
Therefore, a suit based on such entries is.governed | 
by Art. 67 of Sch. I to the Limitation Act and is by 


“the operation of the Punjab Loans Limitation Act 


within time if brought within six years of the- date of 


.the entries. - 


~ 


would appear, omitted to join some minor 
+ parties. He was allowed to add them in the 
-appeal. - A M 
- In the present case, however, we are of 
‘opinion that the dietum in Subramanian 
„Chetty v. Veerabhadran Chetty (1) should be 
followed. -The adding of.parties is dis- the. Appellant. ' E 
(2) 11 Inds Gas. 943; 38 O. 913; 16 C. WN. 43, Mr. Kanwar Narain, for the Respond- 
HEIDE LR eni. sols vepe s s vs ul 


Second appeal from the decree of the . 
District Judge, Amritsar, dated the 19th 
Noveniber 1920, modifying that of the Sub- 
ordinate Judge, Second Class; Amritsar, 
dated the 5th February 1920. eu M 

Messrs. M. L. Puri and Hazara Singh, 


for 


[84 1, 0; 1924]: 

J UDGMEN T.—The plaintiffs advanced 
grain and money to the defendants, and 
they sue.for the amount due to them. The 
defendants raised a plea of limitation in 


answer to the claim in respect of the grain 
advances, and its decision depends upon 


the question whether the book entries of . 


the balances ,struck by the defendants, 
which are attested by witnesses, are bonds 
or only acknowledgments. If they are 
bonds the suit is governéd by Art. 67 of the 
First:Sch. to the Limitation Act, and by 
thé operation of the Punjab Loans Limita- 
tion Act, 1904, the period of limitation. is 
six years and the guit is within. time, whilst 
if they are only acknowledgments Art. 67 
does not apply, the period of limitation is 
three years, and the suit in respect of the 
grain advances is barred. 

The First Court held that the entries were 
bonds, and that the whole suit was within 
time. The District Judge took the opposite 
_ View and gave a decree only for the amount 
due in respect .of cash advances. The 
plaintiffs have. preferred a second appeal. 

Although the entriesin question do not 
contain express promises to pay the prin- 
cipal they make mention of interest being 
payable at the sahukara rate, and this, in 
our opinion, implies a promise to pay the 
principal. Daula v. Gonda (1) isa case in 
point. The fact that the entry in that case 
contained the words baki lena whilst the 
words.in the entries in the present case are 
baki khare appears to us to be immaterial. 


The amportant point is that in the entries ' 


in both cases mention is made of the rate 
of interest, payable. Ladhu Shah v. Fazl 
Dad (2), which was referred to in Daula 
v. Gonda (1) and Bhola Ram v. Nanak 
Chand (3), are also rulings in the plaintiffs’ 
favour. As the entries in dispute contain 
implied promises to pay, the amount due 
. they, are bonds, and the whole suit is within 
time. 
The case will have to be remanded, as 
the Trial Court reduced the interest and 
the cross-objections lodged by the plaintiffs 
in the lower - Appellate Court have not 
been disposed of. 

We accordingly accept the appeal, set 
aside the decree of the lower Appellate 


Court, and remand the case to that eCourt: 


under. 0. XLI, r. 23, C. P. C., for fresh dis- 
posal. The Court fée paid on the Memo- 
MI) 38 P. R. 1903; 101 P. L. R. 1903 (F. B). .. 


. (2) 72 P. R. 1879. 
(8) 8 Ind, Cas, ma 135 P. W, R. 1910, 
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randum of Appeal in this Court will be 
refunded, and other costs will be costs in 
the cause. 


K. S. D. Appeal accepted: 


Case remanded. 


4 


CALCUTTA HIGH COURT. 
First CIVIL Rr No. 214 or 1918. 
July 12, 1922. 

Present :—Justice Sir J ohn Woodroffe, KT., 
and Mr. Justice Cuming. i 
LAKHI PRIA GUHA AND OTHERS— 
DEFENDANTS8—-AÀPPELLANTS 
versus 
NANDA KUMAR BASU AND OTHERS— 


PLAINTIFFS— RESPONDENTS. ; 

Civil Procedure Code (Act V of 1908), s. ,7— Decree, 
when satisfied—Sale in execution —Auction-pur chaser, 
Suit by, for recovery of possession— Certificate of sale, 
whether  necessary— Appeal—New — case—Part per- 
formance, applicability of. 

The delivery of possession after a sale in execu- 
tion is hot a part of the satisfaction of the decree. 
So far as the decree-holder is concerned the decree 
is satisfied when the property is sold and the money 
paid to the decree-holder. "He is not concerned with 
ne ow being delivered to the purchaser. [p. 531, 


The question of delivery of possession to the auc- 
tion-purchaser is not one relating to the execution of 
the decree or between the parties to the suit or their 
representatives and where, therefore, the auction-pur- 
chaseris not at the same time the decree-holder his 
suit for recovery of possession is not barred by s. 47, 
C. P. OC. [ibid. 

Shasi Bhushan Mookerjee v. Radhanath Bose, 25 Ind. 
Cas. 267, 19 C. W. N. 835; 20 C. Li J. 483, followed. 

An appellant cannot be allowed to make out in 
appeal an entirely new case which is inconsistent 
with the pleadings. [p. 530, col. 2.] 

Per Woodroffe, J J—'The doctrine of part perform- 
ance is only PUE : hen specific periormance can 
be obtáined. [p. 528 

Where title is dried it is not necessary for an 
auction-purchaser to obtain a certificate of sale before 
fling his suit for recovery of possession. 

An order confirming a sale is sufficient to enable 
an auction-purchaser to file a suit for recovery of 
possession of-the.properties sold to him. 


. First. appeal against a decree of the 
Sub-Judge, Backergunge, dated the 22nd 
April 1918. 

Babus Dwarka Nath Chakrabarty, 
Gunada Charan Sen and Nila Kanta Ghose, 
for the Appellants. , 

Babus Jagesh Chandra Roy Bud Avinash 
Chandra Guha, for the Respondents. 


JUDGMENT. | 
‘Woodroffe, J.—This is a suit between 
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certain parties whom I may call the Boses 


as plaintiffs on one hand and the Guhas as 
defendants one the other. The suit was 


brought by the former against the latter. 


for: declaration of title of their predecessor 


to the properties mentioned in the schedule 


to the plaint and for possession of the 
same. ' 


him :of 


cerned are omitted. 


X THE BOSES.. 
. Gopi Chandra Bose. 





- Ohandra Kumar Bose married- - 
to Manikyamala Bose. 


. E NN 
Nanda Bose `- 
(Plaintiff No. 1). 


. Durga Oharan,Ghose : 


Satish Bose.- Akshoy. Chowdhury 
i , (Brother of 


k Manikyamala), 


Chintaharan, 
(Plaintiff No. 2). 


Thė. family of the Guhas is “shown in ths 


following table:— 





The Guhas 
| | 
Ambica, Guha m married to Lakhi Pn Sister. 
i (Def endant No. 1) : 
| | D^ 
+ Raicharan. “Bimala, Kali. Nalini. 


_ (Defendant is 2).. 


. Nanda Boss the ou "plaintiff, died 
during the pendency of the appeal and his 
son ‘Satish has been substituted as his 
. heir. Chandra Kanta died on the 24th. 

~ August 1881 and Manikyamala on the 19th‘ 

January 1907. Akshoy was adopted as his. 

son -by Chandra Kanta. The adopted son: 


died’ on the 25th January, 1898 and after - 


his death Manikyamala adopted Chinta- 
haran, the plaintiff No. 2. . His adoption 


was subsequently set Bi de and it is -ad-. . 


mitted that the plaintiff No. 1, Nanda Lal. 
‘Bose, was and now his son Satish is the’ > 
next reversioner to the estate of Akshoy. 
Bose deceased. In the table of the Guhas,- 


* Lakshami Priya Guha’ and Rai Charan , 


Guha, defendants Nos. 1 and 2, are the. 
executrix and’ executor respectively ‘of 
"the estate of Ambica Guha, Thesubject- . 
matter of the suit, vie, the properties - 
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-2 annas belonging to the Rebellos, 
The plaintiff No. 2 claims under. 
plaintiff No. 1 who has made a gift to. 
ard of the properties claimed.” 
. The family of the Boses is given in the. 
following table in which ‘the’ parties who 
are dead and with whom we are not con- 


 "'tion are as follows: 


[bà i d Mois 


mentioned. in the schedule and’ ‘numbered 
1,2, 3. and 4 was formerly in the owner- 
ship of certain persons named the Rebellos 


who ‘mortgaged the same to Ambica Guha 


and Manikyamala Bose. Of the properties 
mentioned im the schedule ee 
the 
plaintiff is-in possession ‘of one anna'and 


‘the defendants have the other anna. The 
plaintifis claim from the defendants out 
‘of the one anna held by -them some 13' 
'gandas odd. leaving a sum of 6 gandas odd. 


only with the defendants. 
The. question in disputé is whether in 
the circumstances to: be stated, the plaint-- 


- iffs and the defendants are entitled to one- 


anna each, of the properties mentioned or’ 
whether the plaintiffs are entitled to. the! 


° greater share which they claim. The: 


circumstances which give rise to this ques-_. 
One Petter Rebello. 
had two annas share of the property: 
described in the schedule to the  plaiüt. 


On-his death his widow Maris Rebello’ . 


got one anna and his daughters Julia. 
Camelia and Cecelia got 4 anna each. 
These. three persons borrowed from the 
Boses and the Guhas by a series of mort-' 
gage transactions the details of which are 
as follows la), On the 22nd - January’ 
1884 a mortgage was executed by Maria 


. Rebello and Julia Camelia im favour of 
. Akshoy Bose for Rs. 1,000 on the security’ 


of 1 anna share of the property mention-. 


` ed, This'was Suit No. 37 of 1896, the 


decree in which was passed on the, 29th 
May, 1896 and the sale under it took: 
place on the 21st September, 1904; (b) on’ 
the l4th September, 1885 a mortgage was 
executed. by the same persons in favour | 
of Manikyamala Bose executrix .of the’ 
estate of Chandra Kumar Bose -and ‘in, 
favour of-Ambika Guha for a sum of: 
Rs. 1,050: of which 2/3rd was advanced by. 
Ambica Guha and ird ‘by Manikyamala: 
Bose. . The security was the second mort- 
gage on the 1 anna share -above men- 


-tioned and -first mortgage on further halt: 


‘anna of the property. This was the’ 
subject-matter of Suit No. 19 of 1897, the 
decree in which was passed on the 8th J une. 
“1899 andthe sale in >` respect of which: 
took: pface-on the same. date as in the other' 
suit,namely, the 21st September 1904. In 
both these cases the properties were pur-. 
chased by the mortgagees. (c) Then there 
“was third mortgage executed on the 8th 
August, 1887 by Julia Camelia and: Cecelia 
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in favour of Manikyamala for a sum of 
Rs. 1,128 on the security of the remaining 
- half anna of the property. This was the 
! Subject-matter of Suit No. 21 of 1897, the 
decree in which was passed on the 19th 
May, 1897. The sale ‘under the decree 
was on the same date as the other two 
mortgages, namely, the 21st September, 
1904. and the property was purchased by 
the mortgagee. The execution cases were 
numbered 92 in the case of the 2nd mort- 
gage, 93 in the case of the third mortgage, 
and 94 in the case of the 1st mortgage. 

The question in issue is as to the result 
of the various sales which took place on 
the same -day, namely, the 21st September, 
1904, According to the plaintiffs Manikya- 
mala aequired one anna under the first 


mortgage, 1/6th of an anna that is ard | 


of half anna (2/8rd of the money being 
advanced by Ambika Guha and $rd by 
Manikyamala) in the ‘second mortgage 
and 4 anna under the 3rd’ mortgage. 
According to the defendants the parties, 
Ambika and Manikyamala took each one 
anna- under, it is alleged, the following 
circumstances. The first contention is 
that, the-sale under the second mortgage 
took place first. It is then contended that 
Manikyamala thus acquired. an interest 
in the-equity of redemption under the sale 
in execution of the 2nd mortgage. There- 
fore, she could not-enforce the first mort- 
eage-decree without reforming the decree 
under the lst mortgage by a deduction of 
the amount which she was liable to contri- 
bute in proportion to the equity of redemp- 
tion: acquired by her. I am of opinion, 
however, that this case which is a new one 
cannot be raised in appeal. It is alleged 
that the sale under the 2nd mortgage took 
place first, because the execution proceed- 
ings under that mortgage was numbered 92 
whereas those under the third and first 
mortgage were numbered 93 and 94 respec- 
tively. - This, however, does not necessarily 
follow. "There was no issue as to which sale 
actually took place first. Moreover the case 


made' in the pleadings and in the lower | 


Court is inconsistent with this contention, 
namely, the case that Manikyamala purchas- 
- ed the whole one anna under: the-first mort- 
rage and then subsequently some morfths 
later gave up to the defendants 2/3rds of 
ihe properties purchased under that mort- 
gage. 

^ The next ground is that which was made 


in the lower Court: and is stated in the Sth” 
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, ties for several years past. 
‘the agreement made by Manikyamala was 


ment. 
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issue, namely.” “Is the alleged agreement 
and transfer by Manikyamala Bose of the 
2/3rds share of the auction purchased pro- 
perties in Execution Case No. 94 of 1904 in 
favour of the defendants true and legally 
valid and binding against the plaintiffs?" 
The first question is whether this agreement 
has been proved as a question of fact. ]t is 
alleged that as'a fact a bona fide arrange 
ment was madethat the properties purchas- 
ed by Manikyamala under the first decree 
would beenjoyed in equal shares and that 
the money payable by the defendants as 
their share of the money due on the Ist 
mortgage was paid to Manikyamala and 
the rights of the parties were adjusted in 
accordance with a long-standing practice 
under which the Boses as represented by 
Manikyamala and Guhas as represented by 
the defendants had been acquiring proper- 
]t is alleged that 


in the course of due management of the 
estate. The learned Judge on this part of 


the case saysthat the defendants asked for 


and obtained five adjournments to file their 
written statement and got 22 months' time 
to prepare and file their joint written state- 
Butin such a written statement so 
prepared after such a length of time they 
do not give the month in which the alleged 
agreement or adjustment was made or the 
transfer was- effected nor give specific de- 
tails as to how or when the purchase money 
for the 2/3rds share transferred to the de- 


fendants out of the one anna share of the 


properties purchased by Manikyamala at 
the auction-sale in Execution Case No. 94 
of 1904 was paid by the defendants to Mani- 
kyamala. The 15th paragraph of the writ- 
ten statement alleges this to: have taken 
place towards the end of the year 1311 B.S., 
and as regards the payment of the defend- 
ants of the purchase money for the 2/3rds 
share to Manikyamala the written state- 
ment alleges that the 3 purchase money was 
paid off by adjustment of various accounts 
including costs of litigation and payment 
of rents of purchased properties between 
the parties. He characterises this state- 
ment on a vital point of the defendant's case 
as vague and points out that if the alleged 
adjustment or agreement and transfer took 
place on the 10th Falgoon 1311 B. S., and 
if the transfer of rds share of Manikya- 

mala's properties was made on that date 
for Rs. 3,007-8 as sought to be mada 
out by Ex. A (3), in that case it is nof 
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understandable why facts of ;such import- 
ance and on which the defendant's title 
rests were not specifically stated in their 
lengthy written statement. He further 
holds that there are no independent or trust- 
worthy witnesses who could be safely relied 
onto prove the alleged agreement or ad- 
justment and that oral evidence of the alleg- 
ed transfer is inadmissible. Indeed it is 
not contested that if this was a case of trans- 
fer, a registered instrument was necessary 
though as stated later the appellants relied 
upon the doctrine of part performance. 
'The learned Judge has held that the alleged 
adjustment or agreement for transfer has 
not been proved. ` ; 

The documents said to be the evidence of 
adjustment and accounts in this transaction 
and spoken to by Rajendra Nath Guha and 
Rai Charan Guha- bear signatures which 
purport' tío be those of Manikyamala and 
Durga Charan. Ghose Choudhury. There 
is, however, evidence on the other side 
denying both the signtaures of these alleg- 
ed signatories as also the fact of adjustment. 
Reliance is placed on a mutation petition 
signeddby Manikyamala. This, though it 
to some extent supports the defendants, is 
also against them on other points. Thus it 
‘makes no reference to the adjustment on 
which. the defendants’ case rests. No re- 
ference is made to the execution proceed- 
ings under the first mortgage-decree. We 
find further that no registered instrument 


of transfer was taken by Rai Charan Guha - 


who asa Pleader, one might expect, would 
be more cautious if the facts were as alleged. 
“1 may also add that there is no evidence to 


show that this pardanashin lady knew what 


she was doing. I see no ground for revers- 
ing the decision of ‘the learned Judge on 
this issue of fact. The contention of the 
appellant that the plaintiffs did not acquire 
any title on this ground fails. Even if 
there was such an agreement as alleged I 
am of opinion that it would not have been 
binding on the reversioners. There is no 
evidence oflegal necessity for the alleged 
alienation of the properties belonging to the 
estate. It issaid that.the arrangement took 
place as a part of the management of the 
estate by Manikyamala in her representa- 


tive capacity. But I am of opinion that if 


anything was done it was by her presum- 
ably as holder of a Hindu mother's limited 
estate. 1 

It is to be observed that on the case made 
ju the plaint a registered instrument of 


* 
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transfer was necessary. In answer to this 
the doctrine of part performance is set up. 
This doctrine is only applicable where 
specific performance could have been ob- 
tained. Apart from the fact that a suit for 
specific performance is now barred and the 
question whether the plaintiffs’ claim 
through Manikyamala which point need 
not be decidéd the answer to this head of 
argument is that the agreement to which 
the doctrine of part performance is sought 
to be applied has not been proved, The 
case of the appellant fails, therefore, on all 
the grounds. l l 
But then it is said that there are two pre- 
liminary objections to the suit. In the first 
place itis contended that the suit is bad 
because there is no sale certificate. This 
objection raises a matter of fact and was 
not previously taken in the lower Court or 
in the grounds of appeal. The plaint men- 
tions a certificate as regards property No. 2 
but no mention is made in respect of pro- 
perties Nos. 1,3 and 4. Whether there was 
or was not a certificate in respect of these 
properties, isa question of fact which fact 
should have been made subject of an issue 
ifit were desired to raise it. Apart from 
this I hold, as a matter of law, that an order 
confirming a sale is sufficient and further 
inthe present case no certificate is neces- 
sary because the title is admitted and no 
question of certificate, which is merely evi- 
dence of title, arises. The issue admits that 
Manikyamala putchaced the property in exe- 
cution sale under the lst mortgage and the 
defendants’ case is (as made in the written 
statement) that she transferred jrds to 
the defendants an allegation which admits 
the plaintiffs' title. i; 
Tt is next said that the plaintiffs cannot 
maintain a suit for possession having regard 
to the provisions of s. 244 of the C. P. C. 
then in force which provisions, it is 
submitted, bar the present suit. This, it . 
is alleged, was a matter which ought to` 
have been determined in the Court execut- 
ing the decree as the question is between 
the parties to the suit. It may be disputed 
whether an orderfor delivery of possession, 
to a purchaser is an order relating to the 
execution, discharge or satisfaction of a 
degree. For so faras the decree-holder is 
concerned his decree is satisfied. Whether 
the auction-purchaser gets : the” pro- 
perty or not is a matter with which he is 
not concerned. But assuming without de- 


. ciding itin the affirmative, the point res 


a1 941:-0:1924] 


san applieatien for -delivery of possession 
«does.so arise between ‘the “parties to the 


. ‘mortgage suit or*their representatives. In 


pd 


thecase of Shasi Bbushan Mookerjeev.Radha- . 
nath .Bose.(1)-it was, held that-the:capacities 


-Ofthe decree-holder and -auction-purchaser 
Itis admitted that 


om foe E 


tatives of:Manikyamala within the meaning 
wots. .244,.C..P.-C. "T l m 

The. appellants have, in my | opinion, 
"not made.out.any ground for.disturbing:the 


decision ‘of the lower.Oourt.' The appeal is. 


accordingly dismissed ,with-costs. 

: 5 Cuming, J .«—In-the suit out -of "which 
Xhis:appesl.has arisen the- plaintiff sued for 
a declaration of ‘his title and recovery of 


ipossession of a 13.gandas, 1 kora, d -kranti 


‘share. of-a certain property. 

. “His:case-isias follows:—- 
.. ‘One Chandra Kumar ;Bose who was his 
other died'in 1882 leaving. béhind him :a 
‘widow by name Manikyamala and ;an.adopt- 
-edison Akshoy Kumar Bose. .Akshoy,-there- 
fore, inherited -the .estate. of ‘Chandra 
Kumar. .Akshoy ‘died :childless, in 1893 
leaving behind: him.a widow. Bidhu Mukhi. 


“ ‘Akshoy -left::a Will .of which .Manikyamala 


as -execitrix took. out Probate. .Bidhu 
Mukhi,the widow .of .Akshoy, «died and 
‘then “Manikyamala .adopted plaintiff No. 2 
‘as ‘her son. “The adoption however was 
finally :set.aside-in_ a .suit ,brought by the 
‘plaintiff No. 1... On ‘the -death of Bidhu 
Mukhi,..the-widow of Akshoy, Manikyamala 
inherited :his;property. Manikyamala.died 
in 1906 -and ‘in 1907 -the -plaintif No. J 
‘succeeded ;her-as:the:héirof Akshoy. Plaint- 
iff No. conveyed:to plaintiff No. 2 a‘third 
‘share of the estate she had inherited from 


. Akshoy.- 


. 
. .Atter‘goms time:'the plaintiff discovered 
that Manikyamala:owned more: property:than 


ap» nd. Cas. 967; 19 C. W. N. 835; '20 C. L.J. 


e 
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that the «plaintiff had.got-possession of on 
her death. ' 

-= Akshoy had lent money on mortgage 
‘to certain:persons known as the Rebellos. 

In the first mortgage Akshoy was the 
‘sole mortgagee and the. Rebellos mortgaged 
] anna ofthe 2 annas property they had.: 
~- In the second mortgage Akshoy and 
-Ambica lent the money in the proportion 


of -rd and $rds. In this mortgage the 


‘mortgagors hypothecated the l anna share 
already mortgaged to Akshoy and a further 
anna. ‘In the last mortgage-Akshoy alone 
lent.the money and the Rebellos hypothe- 
.cated the remaining half anna which they 
chad iinsthe property. The money lent oh 
the Ist mortgage was Rs.-1,000 and in the 
second mortgage Rs. 1050. 


. Mortgage suits were brought on the 
‘various mortgages in 1896 and 1897 and 
decrees obtained. In 1904 the mortgage 
decrees were all simultaneously put into exe- 
cution in Execution.Cases Nos. 94, 92, 93; 
Manikyamala purchased the mortgaged 
property in execution of decree 94. 
.Manikya and Ambika purchased the pro- 
perty in Execution Case No. 92 and Manikya 
alone in Execution Case No. 93. The defend- 
ants who. are mother and son being the 
widow and son of Ambika Charan Guha 
‘ignored the purchase of Manikya under the 
1st mortgage, and:gave out that ,Manikya's 
‘Share was 10 gandas.only.in these pro- 
"perties. The plaintiffs are really entitled 
‘toa I anna, 3 gandas 1 kara 1 kramti 
‘share in these properties which were mort- 
gaged under.the 1st and 2nd mortgages and 
are béing kept out of.13 gandas odd. With 
‘regard to the land covered by the 3rd 
mortgage there is no dispute. Hence this 


ult. 
The defendants’ case in their written 
‘statement was .thàt there was a custom by 
which the-Boses and the Guhas always got a 
‘half share in any property purchased by one 
‘of them, l 

In the-sale in-execution of the lst morte 
gage Manikya purchased thel anna share 
and in execution ofthe 2nd mortgage Mani- 
kya and. the defendants purchased in the 
proportion of 4rd to $rds and Manikya pur- 
chased ‘the whole 10 gandas of the property 
shypothecated in the third mortgage, Mani- 
‘kya then agreed to -give up to the de- 
fendants :a' rds share of the properties 
purchased in execution of the Ist mortgage 


_ in consideration ofthe sum.of money ‘Which, 


0880. 
pif was, found on taking accounts, she ówed to 
“Ambika. 
re d. hey. further- -eontended: that the suit 
“Was, ; bad.-beenuse.-the plaintiffs! proper 
remedy wase-to, proceed under .s. 47 of 
he... P. Ü, and-‘so..s, 47- was a- -bar to the 
Suit. T 
“The ` learned Subordinate J ud ge decided 
i the issues in favour of the plaintiffs: and 
decreed the. plaintiffs’ suit. ‘He found that 
_the agreement.relied on by- the: defendants 
',was not proved and that.s, 47 was not a 
“bar... That if there was any agreement the 
, transfer under it required. a registered deed. 
~he defendants who are mother and son and 
„executors of the estate of Babu. Ambika 
‘Charan Guha have appealed. 
l ue case in appeal. would seem to be 
i 1S: 

(1) The agieement did take place as alleg- 
Zed by them. 

(2) That even if a deed was required they 
relied on the doctrine of part performance 
ne which they: had acquired an equitable 
title. 

(3) That Manikya acquired no title by her 
“purchase of the property in execution of the 
1st mortgage. 

What happened was that execution sale 
-of the 2nd mortgage decree took place 
‘first. -By her purchase in the sale Manikya 
-only acquired a ird share in the equity of 
-redemption and’ the defendants a  2rds 
‘share. The defendants redeemed their two- 
thirds share ‘and so Manikya was only en- 
titled to one-third share and defendants to 
‘2rds share. 

(4) Manikya did not take out any sale cer- 
tificate and so had acquired no title to these 
ppc 
. (5) The plaintiffs are the representatives 
of Manikya and.so they. were bound to pro- 
-ceed "under s. 47, C. P. C., as this “was a 
question- relating to the execution or 
‘satisfication of the decree and must be 
“determined by the Court executing the 
decree. 

-To eonsidér No. 3 first: ‘The simple 
‘answer: to this contention is that it was not 
the case of the appellant in the written 
statement and has been made for the first 
‘time in appeal. The case in the written 
Statement, as I have already set out, was 
that Manikya bought the poperty and gave 
up $rds. to the defendants the consideration 
being | the money: she -owed .the. defendant, 
‘The contention of the defendants depends 
gu. „facts. , which. have. not been. ascer- 
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tained “ because ‘thè ` point. “was” :nevér 
‘raised before. `The appellant 8. whole argu- 
ment : depends. on the order in which 
‘the. sale under the “mortgage decree took 
- place. - It is not open- to us to a$süme 
‘in the absence of any ‘evidence that- the 
‘2nd mortgage-decree “was put into exé- 
cution first. There- is- not a süggestioh 
of this case in the written -statement ‘and 
it is in direct contradiction to the case 
here made out. The appellants: cannot be 
‘allowed to make out in appeal for the first 
-time’an entirely new case which is incon- 
sistent with the case in their written state- 
‘ment. 2 | 
Taking the fourth contémtión Mech TL 

- The appellants 'argue' that Manikya 
never took out'any salé- ‘certificate after 
her purchase: of ‘the’ property in exééu- 
tion of the mortgage decree and. hence 
has not acquired any r title- -to the property. 

This point also was not apparently’ taken 
in the lower Court... It finds no: place 
either in the- written statement or in the 
issues. - 

In their plaint the plaintiffs state that 
they found, that with regard to some of thé 
property no sale certificate: had - been 
taken out, and they. duly: took’ out sale cer- 
tificate, 

The appellant now argues that with 
regard io the rest of the' property ' no salé 
certificate was ever taken. out."-No sugges- 
tion on this point was made in ‘the: ‘written 
statement and no issue was framed on it, . Tt 
is directly in conflict with the case, müde 


-inthe written statement where the defend- 
-ant& derivè théir title. from à purchase from 


Manikya. If. Manikyà . had no title. she 


. could. convey nothing’ to the defendants. 
The contention must be decided against the 


‘appellants. 
' The’ next. point aigüed. is “that -the 
plaintiffs are the repr esentatives of Manikya 
"for the. purposes of s. 47-of. the O.P: C, 


- that the present question is one relating 


to the execution or. satisfaction’ of the 
decree and that the proper remédy tor the 
-plaintiff is to apply to the Executing Court 
for delivery of possession.  : 
- The respondents contend ‘on ‘the other 
hand:that'they are not the representatives 
-of Manikya for the: purpose of 's. 47 and 
in support of their contention rely onthe 
case-of Kameshwar Pershad v. ‘Run Bahadur 
Singh (2). - The: p cu case: is governed 
Sos ucc d 
(9) 12 Q. 458; 6 Ind, Deo, "M sau. en 
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brought a rent suit in conjunction with 
the defendants in which he described his 
- share as 10.gandas. But that does not 
Show necessarily that he knew that Manikya 
had'really been originally.entitled to 1 anna - 
share of.the property covered by the. first 
mortgage, and had.transferred her interest. 


[Sit Gi rod] . 

' by the old Code (Aet- XIV of1882) and the 
— authority,eited no doubt supports the. ap- 
' . pellant, The case, however, has been dis- 
 Sented from .in a later :‘case, Surendra 
Narain Singhv. Gopi Sundari Dasi (3), which 
‘follows the later Full Bench case; Jsham 
“ Chander Sarkar v. Beni Madhub. Sarkar (4). 


Following this authority I-must hold that 
. the plaintiff would be the representative of 
Manikya for the purposes of s. 47. , œ” 
It is however quite clear that the present 
' question is not one relating to the executio 
„or satisfaction of the decree. ; 


"The delivery of possession is -nota part 


. of the satisfaction of.the.deeree. So far: 


as the ‘decree-holder is concerned the decree 


Even if he had heard of it, it cannot be 
said that his neglecting to sue before show- 


ed that he acquiesced in the arrangement. 


He may have known that he was entitled to 
Lanna but at the same time may not have 


thought it worth his while to sue. He 


may have been doubtful whether he would 
be able to establish his claim. Ido not 


“think the conduct of the plaintiff really 


. shows that he knew of the alleged agree- 
-ment.and so did not sue. And even if he 
had been told about the alleged agreement, 
- that would not -go very far unless it was 
Manikya who told him about it and on 
this point there is no evidence at all. 
“There is another fact, which is signi- 
ficant : the defendants took some 2-14 months 
before filing their written statement. 
-Even then the written statement did not 


“is: satisfied: when the property is sold and 
: the money paid to decree-holder. . Obvious- 
‘ly he is not concerned with the property 
‘being delivered to’ the "purchaser. The 
- question of the delivery of possession to 
“the auction-purchaser is not: one relating 
to the execution of the decree as between 
. the parties to the suitor their represen- 
- tatives. ` [Sashi Bhusan Mukerjee v. Radha- 
nath Bose (1)] It is immaterial that the 
: auction-purchaser is also the-decree-holder. contain-the-date of the alleged agreement. 


' “Asan auction-purchaser he is in an entirely ., The case there set out (see para. 15 of 
the written statement) is very vague. No 


‘different capacity. ^" ` i VILLE 
The present question is one regarding ‘date is given though obviously they could 
have given the date, for if Ex. A (3) was 


delivery of possession and clearly, therefore, ; : 
es : then in existence it had the date on it 


- does not'come within s. 47, C. P.C. ^ . > had l 
.. Section 47 is, therefore, no bar to the - and there would have been no diffieulty 

. "present suit. This point is decided against .in giving 1b.. I agree with the Trial Court 
appellants. T. ^07 7 "».,: that, the alleged agreement by which 
Mànikya sold the rds of the property 
mortgaged in the first mortgage has not 


A. ee deal with the first contention re- . 
‘garding the alleged agreement’ between ] 

4 z wes Y ‘been proved. With regard to the second 
: contention put forward by the appellants 


‘Manikya and Ambika that Manikya should 
sell the rds share in what she had pur- segue : 

chased to Ambika in return for the money it is not necessery in view of my finding 

She owned him. The agreement wasnot -on‘the,first point to decide it. No ques- 

reduced to writing. "The evidence except- tion of -part performance can arise in the 

ing Ex. A (3) is. mainly oral. The learn- case as the agreement of which part per- 

..ed Subordinate Judge has disbelieved this formance is alleged has not been proved 

evidence.and'I am not prepared to say he is to have been entered into. It is, not, 

' » therefore, neéessary to discuss whether a 

registered document was or was not neces- 


‘wrong. ` i 
: Exhibit A (3) purports to be an account ! | ( 

‘gary. All the points are decided against 

the appellant. 1 agree that the appeal 


‘showing the money due after taking ac- 
“count by Manikya to Ambika. The Trial MMC. te Mr : 
: must, therefore, fail and be dismissed with 
-costs. r l 


: Judge did not think this was genuine. “He. 
K. 8. D.' 


` 


‘gave certain reasons: for his conclusion 
and. Iam not preparéd to say he was wrong. ' 
. It has been contended, that.the plaintiff's - 
conduct in not suing: before showet that | 
he “was aware of the agreement. Also. he `` 

(3) 32 0.1031; 9 C. W; N. 824, eu or 
d 2 0. 02.1 0. W. N. 3; 12.Ind^Dee (€ 8) |. — 
WUIC aou AL UTE UO es ar Law us oan sak CN og 


Appeal di smissed, 


^ 
ES + 5 
x A - -- P4 - + 4 - * a 
ef - 


rl 


e 


“532 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND COrvrL APPEAL No. 284.or 1922. 
September 5, 1924. 
. Present: —Mr. Wazir Hasan, A. J. C. 


. SHAMS-UD-DIN KHAN—Derenpant— 


APPELLANT 
TP versus . 
Agha Sayid FATEH SHAH— PLAINTIFF . 
-~—'RESPONDENT. 


| Civil-Procedure Code (Act V of 1908), s. 99, O. I, 
, T. 10- -Suit by Municipal Board in name of Chairman 


--Defect, nature of—Remedy-—Higjh Court, whéther 


‘can inierfere--Suit between lessor ‘and ‘lessee—Lessee, 


whether can deny lessor's title—Evidece Act (I of 


_ 1872), s. 116—Rules of Government for Nazul lands, 


j^ 1820 —Munictpal Board, discretion of-—Duration of 
"lease. f 
Where in a suit by a Municipal "Board the ‘Ohair- 
“man of the Board is‘shown asa plaintiff and is men- 
. tioned by name in the plaint, the ‘defect, if ‘any, ‘is 
not one of substance, but merely of form, and cannot 
"be made the ground of any interférence ‘by 'the High 
- Court with the decree passed ‘by the ‘lower Court. 
. Lp. 532, col. 2;-p. 533, col. 1.] 
. The question of the lessor's title is foreign to'a 
suit for rent or in :ejeetment against the lessee who 
‘cannot be perniitted to deny ‘his lessor's title. [p.°533, 


col. 1. . 
.. This Rule also applies where the ostensible lessor 
is merely a trustee and liable to account tothe cestui 
. que trust. [ibid.] 

A tenant who had been let into ‘possession cannot 
' dény -His Jandlord's title, however defective it may ‘be, 
so:long as he has not openly restored possession by 
surrender to his landlord. [p. 533, col. 2. 

, Bilas Kunwar v. Desraj Ranjit Singh, 30 Ind. Oss. 
299; 37 A.'557; 42 I. A. 202; 19 O. W. N. 1207; 99 
M. L. J. 335; 2 L. W:830; 18 M. L. T. 248; 13 ALL. J: 
.991; 17 Bom, L. R. 1008; 22 C. L. J. 516; (1915) M. 
"W.'N. 757 (P. OJ, followed. 

The use of the word "ordinarily" in r. 1820 of the 
‘Rules’ of the Governmént in rélàtion to the manage- 
‘ment of nazul property éntrusted to the charge of a 

Municipal Board necessarily implies exceptions and 
the Municipal ‘Board has the discretion to give a 


* 


lease for a period of less than 30 yéars. [ibid] 


Second appeal against ‘a decree -of ‘the 
Third Additional -District Judge, -Sitapur, 


-dated the 27th May 1992. 
Mr. Ishri-Prasad, ‘for the Appellant. 
Mr. Mahesh Prasad, tor'the ‘Respondent. 
, JUDGMENT.—The suit out of which 
this appeal has arisen was brought against 


«thé ‘defendant-appellant for possession of 


plot No. 1274 measuring 3 biswas 9 
biswansis kachwansis situate within the 
Municipal limit-of Sitapur. On the 29nd 
November 1904 the defendant-appellant's 
father, Fakhar-ud-din took the land in 
suit on a lease fromthe Municipal Board 
of Sitapur. The ,contract between the 
sparties in respect of this land lease is evi- 


BHEAMS-UD-DINGKHAXN. D. 


vant did not comply with the notice. 


- before. 
. the suit. 


PATEH SAH, ^c [84 f, C. 1994] 


denced by an instrument -dated the 22nd 
November 1904 executed by -Fakhar-ud- 
Din in favour of the. Municipal Board. 
The lesseé was to put up à shop made of 
tiles (khaprel). The rent fixed was Rs..24 
‘a year payable on the first ofevery month 
with aninstalment of ‘Rs. 2, One of the 
‘conditions ofthe lease was that the Board 
shall have power to determine the lease 
by serving a notice of one month within 
which the lessee was to remove his materials 
‘and to vacate the land; in the event of 
the lessee not complying with the notice, 
the Municipal Board had a right to 
remove the ‘construction themselves. dt 
appears that:the Municipal Board served ` 
à notice on the defendant on ‘the 27th 
July 1921, asking -him to remove his con- 
struction on the plot in' suit and-to vacate 
the land within one month from the:date 
of thereceipt of the notice. The ud 

e 
consequently lodged as stated 
The Courts ‘below bave decreed 


suit was 


The ‘first objection taken in this Cour 
“to the validity of ‘the suit is‘that it was 
not in a proper form. This objection 1s: 
based onthe ground that the Chairman of 
tlie Municipal Board of Sitapur appears 
asa plaintif -in the body of the. plaint 
and is mentioned by his name. It is argu- 
éd -thatin virtue ofthe provisions of:s. 6 
of the U..P. Municipal Act, 1916, ‘the | 
Municipal Board isa corporate: body and 
‘as such it is vested with the capacity of 
suing and being sued in its corporate name 
and consequently ‘the’ suit in the -name 
‘of the Chairman of the Board was incompe- 
tent. The premises are correct but the 
conclusion drawn isnot strictly accurate. 
It istrue that the name of:the: gentleman 
who happened to be the Chairman'ofthe . 
‘Board on ‘the date of ‘the institution of. 
this suit, was mentioned in the heading 
of the plaint as the plaintiff but he was 
clearly ‘described therein as the Chairman 
of the Municipal Board of Sitapur. There 
can:be'no .doubt that the plaint was pre- 
-sénted with the intention of showing that 
it was the Municipal -Board which was 
suing. Atthe worst, it is a case where 
“a Suit has ‘been instituted in the name of 
the Wrong person as the plaintiff and the 
-error could have been easily corrected under 
the provisions of r. 10 of O. I of the 
-C..P.C. if the defendant-appelldnt .had 


'faken the objection in the Courts below 


4st 
! 


[84 E: O. 1924} 


which he has, now urged. as: tothe’ form 
of the suit. .It is adinitted that. it is. 
fòr the first. time. in this Court; that this i is. 
being relied upon as justifying the dismissal 
of the. suit, altogether. I have already 
said, that the defect i is nok one of substance 
but merely of form. 

"Under s. 99 of the C. P. C. this detect. 
cannot be made.the ground of any interfer- 
ence with the decrees. which the Courts, 
below have passed in. this case. - 

It is next urged that the plot in suit 
being nazul property the title to it is 


vested i in the Secretary of State for India - 


in Council and, therefore, the ] Municipal. 
Board has no title to biing this suit in 
ej jectment. This. contention ‘must be over- 
ruled. Thisis a case between, lessor and. 
lesse where, ‘the’ lessee hàs refused to, 
vacate the léase-hold property in spite of 
a. proper notice to: quit. The lessee cannot 
be permitted to. deny the title of the. 
lessor, in this, case the Municipal Board 'of 
Sitapur. Under a certain . Notification . 
issued by the Government of the United 


Provinces this, property has been enírust-. 


ed tothe management and eonirol of the. 


‘Municipal Board of Sitapur, but thatis à 


matter with which we are not concerned 
in this case. The question of the lessor's. 
title is foreign to the suit for rent or in. 
ejectment against the lessee and, this, is. 
equally true inacase where the ostensible. 
lessors is merely a trustee and liable to 
account to the cestuti que trust, 


father through whom the appellant derives. 
his title to “the occupation of the plot in. 
suit was lét into possession by the Municipal.: 
Board of Sitapur. It isalso not denied 
that. since he was so let into possession 
the rent reserved" by the lease has been. 
paid by him to tlie "Municipal Board, He, 
received notice to -quit but has never. 
given up possession. On the other. hand his, 
léarned Pleader now denied the title of the. 
. lessor. In the circumstances the prineiple 
of's. 116 of the Indian Evidence Act 
applies. In the case of Bilas ‘Kunwar. v. 
Desraj Ranjit Singh (1) Sir: George Farwell 
in delivering the judgment of His Majesty's, 
Privy Council. said -—"Bection 116 of the 
Indian Evidence -Act-is perfectly clear on 
the point, and.rests on the principle *well 


(1) 30 Ind. Cas. 299, 37 A. 557: 49.1. A. 202; 19. C. W. 
- N.1207;29 M. D. J. 335; 2-L. W. 830; 18 M. L. T. 218; 

13 A. L. J: 991; n 19085, 22 es 516; 
(1915) 2 M W: N: 151. (PO 


L7] ta "| - 


* MA NGWE PY. D.” EA PON SAING, 


It is. 
admitted that the defendant- appellant's. 
the 22nd November 1904. 
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established. L by many. English cases, that 4. 
tênant who has been. let into possession : 
cannot. deny his landlord's title, however, 
defective, it may be, so long as he has 
not, openly. restored possession by surrender 
to. his landlord.” This contention must 
also. be overruled. 

It was further argued that,in view of 
rule 1820 of the Rules of the ‘Government : 
in relation to the management of ihe 
nagul property entrusted “to the charge 
of the Municipal Board there cannot 
be a lease in ‘respect of such - property 
for a period. shorter than thirty years. The 
lease in question should, therefore, be 
construed: to be. for that period. "This 
argument, again has no substance what- 
soever: The. rule referred to only says 
that when a terminable. lease is given, it 
shall not. ordinarily be fora shorter period 
than thirty years, “The use of the word 
"ordinarily" necessarily implies exceptions 
and. in the case before me the Municipal 


"Board. in its discretion did not consider 


it, proper to give a lease for a period 
longer than. what. is stated in the lease 
itself. The argument, therefore, fails. 

Lastly, it was argued that having regard 
to the. terms of s. 106 of the Transfer 
of Property Act, the notice to quit, which 
was, served on the appellant, on the 27th 
July 1921 was not a valid notice. But 
the terms: of s. 106 are Subject to, any 
contract to the contrary and in the case 
before: me there. is 8 contract to the 
contrary embodied in the - instrument of 
The notice 
served on the appellant is quite w ithin 
the terms ofthe contract and does not in 
any manner violate them. This argument 
also, fails. 

The appealis dismissed with costs. 

K. $. D. Appeal dismissed. 
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UPPER BURMA JUDICIAL COM- 
a MISSIONER’S COURT. 
SECOND Civin APPEAL No. 771 or 1921. 
May 9, 1922. 
" Present:— Mr. Brown, A.J, C. 
MA NGWE PYU-anp OTHERS—DEPENDANTS 
——A PPELLANTS 
versus ` 
' MAUNG PON SAING-—PLAINTIFF— 
RESPONDENT. 
‘Uppen Burma Land Reyepye Manual, Chs, VI, IX 


H 


á 


x 
Pi i : 


i | n D . AT MTM 
584. - MANGWI PYU 9. MAUNG PON BATNA 5 - [84 1-0. 19247- 

"T" PER NA . - bs n2 NE: i z : ea NK Pee i. 
—Waste. ERI OHNE Taman -suit for,” that the. finding “of the District Court was’ . 
after long time, if. maintainable. 02.00 8 0s s faz ae d. District Judge has ' 
sees. State waste land was. orally allotted to two , M d s pou genie us e A 
brothers bý Revenue: Officials, "No written lease -was hel mand Lsee no good rea r qduess. 
given to them as prescribed by Upper Burma Land, tioning the ‘soundness of this conclusion— `, 


Revenue Manual: Ta names os d decis ‘that the land was "allotted'" by the Di ; 
in revenue maps, and: they. were to at they' might 4, 7 T EE n o 
work. Only one of the brothers, however, took pos-- lector to UB Pon ne EY 18 s 
session and cleared, the land., After the expiry of Mo jointly., 1t appears au in ine y d 
eight years the other brother sued ‘for. possession of 1911 a tract of new land was being opened | 
ns TA an ERRE ATE E E ` out and awarded to different villagers Dr 
"Held, that the mere “allotment” of the land gave > $ eg at ok gp 
the plaintiff no such title;as he could enforce ina . UE e ie E aera h 
‘Civil Court after such a lapse of time against the the land in ‘dispute, there was not enough 


"person in possession. [p. 534, col. 2; p. 535, col. 1]: land, to “give ‘a separate piece 'to- each . 
“Mr. S. Ganguli, for the Appellants. `` ` applicant, so the applicants had to apply . 
^ Mr. Maung.Su, for the Respondent. .:.' in pairs, and Maung Pon Saing and 


“JUDGMENT.—The plaintiffrespond- Po Mo formed ote ‘pair. “But all’ this ` 
ent Maung Pon Saing and one Maung Po: happened some ten years before the süit ` 
Mo, deceased, were brothers. The appellant? was filed, The plaintiff is admittedly.” 
Ma -Ngwe ‘Pyu isa widow of Maung Po Mo. ont: of posséssion of the laid now, and: 
The ‘case for the plaintiff -was’thatin the has ‘admittedly’ been out of . possession : 
year 1273 certain land was allotted by for some eight years. [ fail’to see how 
revenue officials to various villagers, and ' the mere fact that the land was "allotted"" 
the land in dispute was obtained by Maung- in the names Of two persons jointly by the . 
Pon Saing and Maung Po Mo jointly. Pon, Collector some ten yeare ago gives any 
Saing and Po Mo cleared the" land and present title to” one of ‘these two persons. - 
worked it together for three years, and’ So far as „I can gather no written docu-: 
the plaintiff then allowed his brother to; ments "were given to the successful appli- > : 
mortgage it to others in thé year 1276." ^ ' cants for land. in 1911. . Their names were ' 
“The plaintiff now. sues for possession'of simply recorded in the revenue’ maps, and ` 
half the land. The second, third and fourth they were told that’ they might work, 
defendants are the’persons - now in posses- Rules for the disposal of State waste landá 
sion. of the ‘land. The defence is thatthe. are laid down in Ch. VI of the Rules: 
land was allotted to 'Maüng'Po Mo alone, ih the Upper Burma Land Revenue Manual. 
and: that it was subsequently'sold by him These rules describe what conditions 
to the second, third and fourth defendants. may be.attached to leases, and Ch. IX- 
The Trial Court: found that it. was not prescribes that such leases shall be in” 
proved that the land had been allotted to the’ writing. No lease was, therefore, given in 
_ brothers jointly or been worked by them the present case under these rulés, and I 
jointly, and, therefore; dismissed the suit.’ am unable to see what title passed to. 
The District Court in appeal found that Maung Pon Saing simply by baving his 
the ‘allotment had been proved, and that name entered in the map. The orders of 
that being so, it, was immaterial whether the Collector simply amounted to this, that. 
the, plaintift:worked the land' or Hot. A if .the applicants worked on the land and .. 
deoree was given ‘to the plaintiff. The  obeyéd ‘the ordinary rales they would-not’ 
defendants have now come to this Court be disturbed in their working ofthe land -, ' 
im second appeal. "One of the grounds of so far as.Government. was: concerned: - The ` 
appeal is that the procedure adopted by land being State is? actually owned by 
the District Court wasirregular. It appears Government. It is not ‘proved, atid is in-^ 
that after the ‘appeal had “been heard deed highly improbable, that Government. 
in that. Court, certain revenue proceedings had any intention to make over such a^ 
were called. for. and referred to. This permanent title to the land regardless.of 
procedure was. certainly irregular. If the question whether the allottee worked 
fresh evidence were’ to be considered, the’ the “land or not. Nor.can I see that the 
parties should obviously aí.least have had allotment gives any title to one of, the: 
a chance of being heard about it. But the. dlloteés to be able ten years later, with- 
point does not appear to me to be of much out having occupied the land at all, ‘to 
importance, -because even. if the Revenue claim as against’ the persons-then-in pos-" 
Records were admissible and had been session: “I am quite unable to hold that ` 
properly pub into-evidence, I dg not think. the mere “allotment” of- the- land in-the’. ` 


1 
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joint’ names of Pon Saing and Po Mo ten 
years ago gives Pon Saing any right, which 
can be enforced now in a Civil Court, 
against the persons actually in possession, 
The decision of the second issue as to 
the alleged working of the land jointly by 
the plaintiff and Po Mo, therefore, becomes 
of considerable importance. The Trial 
Court has found that the plaintiff has not 
proved the alleged joint working, and I 
see no sufficient reason for holding this 
finding to have been wrong. Maung Pon 


Saing himself says that he and his brother | 


worked the land for three years after the 
allotment. He called. three witnesses to 
support his story. Ofthese the one witness, 
U Sa Gu, who was athamadi at the time 
of the ‘allotment, and appears to be an im- 
partial and reliable witness, knows nothing 
' about the working of the land though he 

himself obtained a neighbourhood plot. 


And this witness says that although the. 


allotment was made in. the names of the 
two men, -Po Mo was the only one of the 
two actually present at the time. Of the 
other, two witnesses for the plaintiff Maung 
Pon Kaing is the plaintiffs brother, and 
Maung ThaSin a young man who at the 
time of thé allotment was only a boy of 


about 15. ` Maung Pon Kaing says that Pon . 


Saing and Po Mo cleared the plot the 
frst- year; and -worked it ° the’ second 


(in this he disagrees with the plaintiff who - 


says that' he worked ‘for three years). 
Maung’ Tha Sin says that he cleared part 
of the land at the request of Pon Saing, 


Fy k > um k 26 + + ¢ * 
and’ that! he ‘saw’ Pon Saing working a. 


portion -ofthe land the next year. But it 
appears from his cross-examination that 
this witness is very vague indeed as to 
what land it actually was that Pon Saing 
worked. -And thatisall the evidence as to 


` title that the plaintiff has brought. Admit-^ 


' Majesty in Council has been granted, are identical, 


tedly the: land'hàs now been out of his, 
possession .for. eight years.’ Admittedly 
eight. years-ago Maung.Po:Mo was allowed 


to mortgage ‘the land, and to -deal with it 
in fact.as though it was his own. Some- ` 


thing: more than such vague evidence as 


lish title against persons who have had 


eight years of peaceful : possession. The .: 
name-.of the plaintiff did appear as joint.’ 
'owngeér:in the revenue maps at one time,. 
That was- a natural result of the allotment, ` 
But it does not appear there now. The land ` 
now stands in the names of the” second, ; 
third:sud-:fourth défendants aud no satis- 


JAGMOHAN SARAN 2, 


. appeal to 


SARU'DBOKI NANDAN, SUR 
factory explanation of this fact has been 
offered: by the plaintiff. — . 

Iam not satisfied that the plaintiff has 
established any present title in the land in 
dispute as against the persons in possession. 
I note that on his own confession he does . 


‘not appear to have been entitled to the 


relief he asked for. He admits that the 
land was mortgaged to the second, third 


“and fourth defendants with his consent. 


That being so he was bound by that mort- , 
gage; and cannot turn them out of half or 
any other portion ofthe land without pay- 
ing off the mortgage-debt. But it does not 


‘seem to me that the plaintiff has established. ^ 


any title at all. EE 
1 set aside the decree of the District 
Court and restore that of the Trial Court ' 


. dismissing the plaintiff's suit. The plaintiff 


will pay the costs ofthe defendant-appel- 
lants throughout. 
N. H. Appeal allowed, 


Aging aad 


ALLAHABAD HIGH COURT. 
Privy Councrt APPEAL No. 12 or 1922. 
May 3, 1923. 
Present;—GSir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Piggott. 
L. JAGMOHAN SARAN—PLaINTIFF-~ 
- APPLICANT 
VETSUS 
SAHU DEOKI NANDAN AND OTHERS 
—DEFENDANTS——OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908, O. XLV, 
rr, 7, 8—lLamitation and Code of Civil ` Procedure’ 
(Amendment). Act (XXVI of 1920)— Certificate: to 
Privy Council—-Periods for furnishing 
security and making deposit—Deposit beyond time, , 
effect of. : . 

Periods for furnishing security and making de- 
posit, after the certificate for leave to appeal to His 


and they cannot in any event exceed 150 days from 
the making of.the decree or 6: weeks from the date 


- of the granting of the certificate, whichever of these 


moe * 


periods is the longer. : x mM 

If the deposit is made beyohd time, the certificate 
must be revoked, as such a deposit is-not made fo. 
the'satisfaction of the Court within O. XLV, r. 8 of 


.$o-; previous possession is required to estab- : the ©. P: C. 


. Ram Dhan v. Prag Narain, 65 Ind. Cas. 249; (1922) 
A. L R. (A.) 43; 44 A. 216; 20 A. L. J. 13, followed. 


Applieation for leave to appeal to His _ 
Majesty in Council. 
: Mr. G. Agarwala, for the Applicant. 

Dr. SN, Sen and Mr. Durga Prasad, for 
the Opposite Party. ; i à 
JUDGMENT.-—-On; the 3rd of May 
1922 this High Court passed the decree 


E 


which is.sought to.be made the subject 
of an áppeal to the Privy Council. Om 
the 10th of -November 1922 a certificate 
was granted, -afid. thereupon it became 
obligatory upon the proposed appellant .to 


the Privy Council to furnish security and . 


to make a ‘deposit within the period 
now prescribed -by Act, XXVI of. 1920. 


As' regards the security this Court did. 


pèrmit an alteration in the nature of the 
security butnoquestion arises on this matter 
to-day. Ths difficulty in the way of the pro- 
posed. appellant is that he, being,. as. we 
conceive him to be, out of time in- the 
making ofa deposit, the.certificate which. 


hás béén granted to him must be revoked: 


on the- ground that it cannot be- said that 


a deposit made out of time is one made 
to ¿the - satisfaction of the Court under 
O, XLV, r.8. Weare of opinion that the. 


periods.both for security and deposit are 
identical, -and that they cannot in any 
eveüt exceed a period of 150 days from 
the making of the decree or six weeks 
from the date of thé granting of the certi- 
ficate whichever of these periods is the 
longer. ' Mr. Girdhari Lal Agarwala admits 
that -on any calculation his payment was 
made-subsequent-to- the latter of- these 
two period. In these circumstances fol- 


lowing the. decision in Ram Dhan v. Prag 


Narain (1) we declare the - certificate 
granted on the 10th’ of November 1922 
revoked and reject the applieation for ad- 
mission of this appeal. The costs, which 
have been deposited in this Court, and the 
security: also, will be returned to Mr. 
Girdhari Lal’s client. 

. M. A. A. Certificate revoked. 

(1) 65 Ind. Cas. 249; 20 -&; L. J. 13; (1992) A. L R. 
(A) 43; 44 A. 210. l 


PATNA HIGH COURT: 
MISCELLANEOUS APPEAL No. 3 or 1920. 
"s December 1, 1922. 
Present:—Justice Sir John Bucknill, Kr., 
and Mr. Justice Kulwant Sahay. 
MOHIT NARAYAN JHA--PETITIONER— 
l . APPELLANT 
versus 


KAMAL NATH JHA AND OTHERS— OPPOSITE 


PARTY— RESPONDENTS. 
Construction of document—Lease—Covenant for re- 


newal—-PFresh patta not executed—Lessee, whether can. 


be ejected-—-Specific performance. — — 
"Arlesa purporting to be for a term: of. sever yearg 


yi 
[PL TP a ` 


MOHIT NARAYAN. D; KRAMAT, NATÉ, - 
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from 1322 to: 1328. F.. provided: as follows: “The: 
period of thika under, this patte will. expire- in- 
1328 F. I, theexecutant, have agreed that I shall 

execute a fresh. patta.for- seven’ years from 1329- 
to 1335 F. with respect to all the mouzas and- tlie. 
lands leased out on the above amount of. jama and; 
on the condition of. this. deed and the possession of. 
the thikadar will continue up to 1335 F. and at 

the time’ of: sir' possession: (of me, the executant) the 

said ‘thikadar or his. heirs: and representatives-will: 
give up his or their possession on the 30th Bhado;. 
1335 F. and at that time whatever rent, naqdi or’ in. 
kind, will'be payable by the tenants, P, the executant, - 
shall allow ,a set-off of. the-same towards- the rent." 

Before the. expiry of. the first seven years, a third: 
person obtained.a decree for possession. of the leased. 
property against the lessor. ‘The. decree allowed. the, 
decree-holder symbolical possession through: the lessee- 
"during the thika period’ andikhas possession: after-^ 
wards. In. execution;. the decree-holder ' obtained: 
symbolical possession, and. the. lessee continued. in. 
actual possession. Om expiry ofthe first term of seven, 
years'the decree-holder applied for' delivery ofi pos- 

session and urged that under the terms.of the patta. 
the lease for the second term of seven years was to: 
come into effect only on the execution: of afresh.patic. 
and-as no such patte was executed tlie lessee was. 
not entitled to remain in possession after 1828 F.: 

Held, that there was a.clear intention between. ther- 
parties- that the lessee would continue in possession. 
for a fresh term of seven years'on the. expiry. of the. 
first term, and as the lessee was in possession, and. 
could, if he: liked, enforce. specific performance of the 
agreement to execute a fresh! patta, his position was 
the same as if the fresh. patta had. been executed, 
and the decree-holder was not entitled to obtain khas.: 
possession until the expiry of the lease in 1335 F. 
Lp. 937, col. 2.] 2 

Shyam Kishore Dey v. Umesh Chandra Bhattacharya, 
99 Ind. Oas. 154; 24 C. W. N. 463; 31 O. L. J. 75,. 
followed. _ 

Appeal from an orderof the Subordinate 
Judge, Darbhanga, dated the 19th. Novem-. 
ber 1921, | 

Messrs.’ Jayaswal and: I5, K: Jta, for the 
Appellant. 

Mr. P. N. Sinha R. B., and" Mr. Murari 
Prasad; for the Respondents. | 


JUDGMENT. _ 
‘Kulwant Sahay, J.—Thisis.an appeal: 
against the order of the Subordinate: Judge: 
of Darbhanga dismissing: the. appellant's: 
objection to the delivery: of possession. of: 
certain Immoveable properties in: execution: 
ofa decree. The facts: leading up to the 
execution in. question are shortly these:— 
One Shivanath Jha executed s thika. 
patta on January 7th, 1915; in respect of' 
certain properties.in favour of the appel- 
lant Mohit Narain Jha. Shivanath Jha: 
died jn 1917 leaving two widows, Musammat: 
Kunto Dei and Musammat Bhawani Dei.. 
In the year. 1918, the respondents Kamal 
Nath Jha and others instituted a suit in 
the Court of the Subordinate Judge of 


.. Dárbliangs for declaration of. their. titleas.. 


a 
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; lieire: ofShiyanath - Jhe, and, forrecovery ot. 

possession .of-the,properties, left;by; him. In. 

. this.suit.tlie-two, widows were the. defend- 

anis. lèt: party. and. the-lessee. (the present’ 
appellant). was. the defendant 2nd party. 
This suit was-decreed: on; August.3]st,, 1920 , 
and the material portion. of. theidecree;was. 
' in the following terms, "It.is:ordered: and, 
- decreed that; the. suit is. decreed-and. title. 
of‘ the, plaintiffs over the property in: suit. 
is, declared... The. plaintiffs will. get posses- 
sion: through, the: thikadars. during: the. 
thika. period. (i. e, they: will. get, rent. from: 
the. thikadar during. tlie. period’, of, the 
thika) and" afterwards. they. will. get khas, 
possession; aver the property. in, suit”. The 
plaintiffs: executéd: the decree.and. obtained: 
symbolical possession as.against,the-widows, 
in, December, 1920" and. the: appellant the 
lesgee, continued'in possession., On: Septem- 
Ber; [7th 192) the: plaintiffs, decree-holders. 
made the application, for;delixery, oftposses::. 
sion, as. against, tle. legsee.on the ground 
that tlie. period: ofthe lease Had: expired’ 
in the; year 1328 F. and: the: lessee objected 
om the ground” that: the period. of; lease 
did” net .expire. in 1928- but, extends up to 
1835.. The. Subordinate. Judge, has. dis-- 
missed.the objection holding that, the period 
expired in the. year 1328 and‘ the lessee 
appeals against this order. | 


“The only substantial question. for deci-- 


'. Sion. in, this appeal’ is, what was the 


period. of^ the. täika as. stated’ in, the 


decree undér.execution?: In order to deter-. 


mine. this. point itis necessary to consider 


the terms of the. patta granted by Shiva-. 


nath, Jha:. In. para, E of the patta. it. is 
provided that: the. lease was for a term 


of seven years. from 1322: to 1328" F. -` 


Then. para, $ runs. as follows. “The 
period of tAika. under:this: patta. will expire 


im, 1328, (twenty-eight) F^ I the executant, 


have agreed. (original torn-Sarat Kiya?) 
that: T-shallexsoute. & fresh patta for seven 
years: from. 1329. (twenty-nine) 
(thirty-five), F; with respect to all the 
mouzas and the;lands leased" out on the. 
above, amount of jama and on the con- 


dition of this deed, and“ the possession of. 


the thikadar will continue up. to 1335 F. 
and. at. the time of sir possession (of me, 
the executant). the said. thikadar or his 
heirs and_representatives will give up his or 
their possession on the 30th Bhado, 1335F". 
and at that time whatever rent, nagdi 
or ir kind, will be payable-by the tenants, 


i $ 
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E 
I, therexecutant;stiall: allow: a/setioff of the 


‘same: towards.the. rent;'. 


. Now. the-plain. meaning: of. this para. in 
the. patta. is: that ‘there was-a. clear agree- 
ment: between. the parties- that: after the 
expiration of the first period of seven years 
the - lessee; was.to continue in.possession for 
8. term of another.seven.years on the same 
condition as. before and, therefore, the 
period of the, thika was to. extend up to. 
the- year, 1335.F. It is urged by the learn- 
ed. Vakil for the respondents that. under 
tlie. terms. of the. patta: the lease for the 
second: term of seven years was.to come 
info, effect only on the. execution. of a fresh 
patia,and.as: no: such. patta was executed 
the. appellant: is. not: entitled to. remain in 
possession, after 1328. In my opinion this 
contention: is not well founded. 'Phere was 
a;clear agreement between the. parties that, 


the lessee- was to continue in possession 


for afresh. term of!seven-years. The lessee 
is:in possession. He ean.if he likes, enforce 
specific: performance: of' the-agreement to 
execute a fresh. patia and: to this the 


respondents- can have-no defence. In my 


opinion: the. position. ef the appellant is 
the: same.as if a fresh document had been 
executed. J: am:supported im this view by 
the, principle laid: down: in, the case of 
Shyam Kishore Dey v. Umesh Chandra 
Bhattacharya (1). In. that, view of the case 
I am. of opinion: that-the.respondent decree- 
holder is not: entitled to: recover khas posses- 
sion until the lease expires in 1399 F. 

Two other. points were taken: by the 
learned. Counsel.for the appellant, viz., that 
the. decree, having been already executed, 
the, present application for execution could 
not be entertained and.that the execution 
could. not; proceed: without a notice under 
ÒO: XXI; r. 22; C. BP. G. In my opinion there 
is no,substance in these points. | 

The .result,is that the appeal. is allowed, 
the order of the lower: Court. is. set, aside 
and it is declared that, the appellant is 
entitled to retain - possession under the 
thika up to, the year 1330F. The res. 
pondent will pay the costs of the appellant 
in this Court and in the Court below. 

-Bucknill, J..— 1 agree. 

. N.H. |. Appeal allowed. 
"2 55.Ind. Cas. 154; 24 O: W. N. 463; 31 C. L. J. 
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: ALLAHABAD. HIGH COURT... 
emu REVISION. No, 136 of 1922.. 
ya “ni danyary 25,.:1923. Uta 
E MEN ri Justice. Lindsay. . 

B T GADRE—DEPPNDAND—APPLIOANT: : 

A-VOTSUB I sio 


tee t, 
aM ERA "3 t3 


Ap tan sed a OPPOSITE PARTY. Kk a dos 
- Pravincigl Small Gause Courts Act (I X:of 1887), s.. m. 
— Limitation. Act, (IX of 1908),. ss... 3, 14-—-Hix parte, 
decree; » application. to ‘set aside—-Application to wrong | 
eceptance ' of. sicurity— Eatensiot: of limitar | 

tión- 4B welusion of time; vs 
Han application. under s. 17 of the Provincial Small: 
Cause , Courts, Act is made tq a Court which has no. 
jurisdiction tò éhtertàih it, the period during. which ` 
the-application : Yémains/pending in that Court cánnof*' 


' be excluded -under’s. 14 of the Limitation Act, nor’ can. 
the period -of oo be extended! under s. 5 of the j 


Act. [p..538, col.,2 
Ifa udge has nó * jurisdiction: to enter fain an ap- ` 
plication under s. 17 'óf the Provincial ‘Small Cause ' 


Courts Act, he hasino "gt to Besi security under: , 


that section. [p. 039, col. 1 

Revision,’ from an. order -of the. Second ` 
Subordinate. Judge, Cawnpore, exercising: 
the powers, of: Small Cause Court J ad 
dated the 9th September 1923. . . 

‘Mr. G. Agarwala, for the Applicant. , 3 

Mr. Gulzari Lal, foy the Opposite: Party; De 


n] UDGMENT.—This isan application: 


for: revision : of an order. passed by the. 
Second Subordinate Judge of: Cawnpore in^ 
exercise of Small ‘Cause. Court-powers..-. 
‘On: the facts stated the case: is a hard oné”, 
on the' applicant for: revision, but: I -have: 
come: to the conclusion” after - ‘hearing the * 
learned. Counsel that it is not possibie for » 
meto interfere.: .  : iwung oto 7 
The facts, "are. as’ folldirs:= The-applieant | 
here' was the defendant:th a suitíwhich.was . 
brought för: thezreeovery: :ofi drrears of rent; 


That casewastinstituted:ih- the’ Court of the 


J udge; SmalbCause Gourt of Cawnpore. . 


‘Under an order: of .the^learhed: District? 


Judge the casê. was. transferred for:disposal-. 
to ‘thei Court of: ithe. Second: Subordinate 


Judge of Cawnpore’ and-it was decided exe « 
parteion the 28thiof June 1922... .' i 


'"Fhe'Second Subordinate Jud pe -of Cain 


pore ‘on. his date was Babu Aghore : ‘Nath: 


Mukerji. 


On en 28th of j uy 1929". dis. defendant : 


filed an application £o. have. the ex parte 
decree which had been passed: against ‘him - 
set aside.-- This application was admittedly 
presented to Babu Aghore Nath. Mukerji i" 
who on this date had become J udge of the 
Small Cause Court at Cawnpore. : 

In accordance with the provisions of sec- 


tion H of the Provineial Small Cause Courts -. ; 


|| 
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TERT 


b 


: . section does not. àpply fo Applications. 


fei E ciis 
Aot, the defendant along with his ‘applica! 


r tion made am offer to' furnish security and! 


thére-can berno doubt: that Babu Aghore.: 


^ Nath Mukerji by his‘order of the 28th" 


of J uly 1999 ‘accepted the: security which: . 


ig 3 y 
BRUN AND AN SAR AN. Pune P was tendered by the defendant: 


“ No order regarding the application to sét 


` aside ‘the ex ‘parte: decree seems: to have” 


been: passed by Babu, Aghore ` Nath Mukerji’ 
until the 1th. of' August, 1922 when on the: 
strength. of. an‘ office report he passed an” 
‘order directing’ thé application to be, re-“ 

| turned for presentation th the- -proper Court? 
that is to say the Courtzof' the Secotid: Sub-. 
_ ordinate Judge of Cawhipore, ^7 - 

"The application was’ tákeh to‘ the: Second 
Subordinate Judge and was Téceived by him * 
on the 12th of August 1929; 

“By. that time’ more: ‘than th lli days , liad: 

' elapsed sincé the dote ‘on which.the ez parte ^ 
decree had been passed and the Second’ 
Subordinate Judge Mr. 'SaidüdDin reject- 
ed the ‘application. on’ the ground that’ it. 
, had been presented after time., 

.It is argued Here'in support of “the appli- 
cation that the application was not time- 
^ barred. and itis claimed that, the period dur-: 
ing which the Application láy in the Court: 


; 
E 
M 


.. of the Small’ Cause, Court Judge’ at Cawn- ` 


pore óught to bë excluded. 

I am unable to accept these arguments: ` 
"There can be no doubt.that the- limitation 
for-an application of this nature was thirty. 
days arid, in my opinion, the Courtbelow, was | 
correct ï in. saying that there is no authority ` n 


“in the Limitation Act for extending the. 


period fór presentation: Section 5 Of the . 
; Limitation Act clearly’ does’ not ‘apply ‘to’ a 
case of this kind, nor cari the period. during 
thé ‘application: lay pending in the - 
Court.of the Judge of the Small Cause: Court... 
be excluded: The: only section which deals" i 
with the exclusion . of the ‘period, during: 
which‘such & case, is pending. in’ another’ . 
. Court’ is s. 14 of the Limitation Act, ‘but that. 
‘It is, theréfore, quité clear that there i8 rio. 
error of law in the order which. is ‘passed’ by. 
Mr, Saidud Din ‘and for, which revision is" 
here sought. It is a midstunfortunaté thing" 
that Babu .Aghóre Nath Mukerji thoüght fit- 
to holdup this application. in his Court ‘froth À` 
the 28th of July to thé 11th of Augüst vith-: 
out passing any. order upon ‘it:” The result, 
. of the negligéncé of the. Judge has been: to. 
put the present applicant’ Ont. “of Court ; “py. i 
the, time the; pee Was, peleng te, bé $^ 


4 
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' yeturned to him for presentation in the pro- ` -Appeal against. a decrée: of the Subs. 


per Court thé.period ‘of limitation had ex- 
pired. E i 
. Further it is to’ be noticed that Babu, 


Aghore Nath Mukerji acted improperly on - 


the 28th of July 1922 in accepting the secu- 
rity which: was offered by the applicant. 
"The Judge had no right to accept security 
if he had no jurisdiction to deal with the 
application as he afterwards found. The 
case is a most unfortunate one but under 
the law I am ‘unable to give the. applicant 
any relief. AX ME 

There is no illegality in the order which 
is now complained ‘of. I cannot, therefore, 
interfere, with it under provisions of s, 25 of 
the Provincial Small Cause Courts Act, the 
CENE therefore, fails and is dismiss 
ed. . I'make no; order as to costs. 


NOW ^ Application dismissed, 
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|; OUDH JUDICIAL COMMIS- 


ordinate Judge, Kheri, dated the 28th April’ 
1923 re. 


." “Messrs, A. P. Sen and Rudra-Dutta Sinha, 


for the Appellants. : 

‘Messrs. Raj Narayan Shukal, Ram Bharose 
Lal and Pandit Ganga, Prasad,-for the Re- 
spondent, = -~ ' Doa 

JUDGMENT. —Tbis is a first - appeal 


from a decree of the Subordinate: Judge of 


Kheri, and for a proper consideration of. 
the questions put before us for decision, 
it is necessary to give a detailed statement 
of the transactions upon which. the present’ 
suit is based. On 12th August 1891 Sheo- 
nandan Singh deceased mortgaged certain. 
villages to Dibba Sah and Parmai Sah for 
Rs:.35,000.. On the 4th April 1899 Sheo- : 
nandan Singh mortgaged - to ‘Mahant 


. Bishambhar Das acting as the agent of the: 


~ 


J 


idol Sri ‘Raghunath Ji: the’ villages“ of: 
Gugaon, Paharapur: and -Sahaspur ` for 


Rs. 10,000. This was a'simple mortgage 


and there was a condition: thab-the village | 


of Sahaspur should only be- held-liable ïf- 


the other two ‘villages - proved insuficient 


" to ‘satisfy the mortgage, ! Subsequently. 


vss SIONER'S COURT. . |. Sheonandan Singh died arid was süceeeded': 
- First CIVIL APPRAL No. 35 or 1923. by his widow - Musammat-Sobaran 'Kuar,- 
Pelee. May 9, 1924. On 16th of May 1904 -a- decree for- fore- 
Present:—Mr, Wazir Hasan, J. Cn, , closure was passed on ‘the "níortgage of. 
and Mr. Pullan, A.J. C. . > 1891: " The'subsequént mortgagee; nainely, ' 


Musammat CHANDRA KUNWAR | 
AND ANQTHER---DEFENDANTS—APPELLANTS 
l versus 
Pandit SHEO DAYAL-—PLAINTIFF 
: — RESPONDENT. B 
.Mortgage— Mortgage. decree—Sale in execution,, effect 


“ Mahant Bisliambhár Das paid off the'd&éreé 


and ‘obtained a--transfer of the decree in 


of—Different properties under mortgage— Liability to 


ratable contribution—Suit tọ recover surplüs sale- 
proceeds- - Limitation Act (IX of 1908), Sch. I -Art. 182. 
Generally speaking a sale in execution..of.a decree 


extinguishes a mortgage but a purchase by:the mort: 
gagor himself does notextinguish other mortgages on 


the property. [p. 542, col. 1.] 
Otter- v. Vaux (Lord) 


+ 
3 


(1856)2 K. &-J. 650; 69 E. R.- 


943; 106 R. R. 235, Raghunath Sahai Singh v` Lalji 
Singh, 23-0. 397; 19' Ind. Dec. (N. 8.) 234, Ganga Sahai’ 


. Tulshi Ram, 25 A. 371; A. W. N. (1903) 75 and Man-. OL | 
janpe Rar] laci cde been. sold. to Sheo Dayal. -Opn the 15th and 


' jappa Raiv. Krishnayya, 29M, 113, followed. ; 


‘Where ssveral: properties are mortgaged to secure. 
one debt they.areliable to contribute ratably to the. 


dabt secured by the mortgage. [p. 542, col. 2] 
hagwan Das v. 


33 A. 708; 8A. L. J. 854, referred to: 


Karam Husain, 11 Ind. Cas. 145; 7 


“Surplus sale-proceeds of a sale held in execution of 


, & mortgage decree are money charged upon immove- 
able property and “a suit for recovery thereof is 
ie by Art. 132 of the Limitation Act. [p. 541, col. 


: Barhamdeo Prasad v. Tara Chand, 21 Ind. Cas. 961; 


41 O.654; 15 M. L,T..62; (1914) M. W.'N. 38; 12 A. 
L. J. 82;18.0.-W. N, 345; 19 O.. J..132; 16 Por.: f. 


R: 89; 26 M.- 1, J'243, EET. A. 45 (PO), followed. 


= 
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his own name on the 27th of August 1906. - 
The mortgagor in order'to. save the pro-- 
perty from sale was required: to pay oft- 
the decretal amount by the 27th of Febru-: 
ary 1907. : Accordingly: Sobaran Kuar in^ 
order to' raise this money .sold ‘to- ‘Sheo 
Dayal the, present 'plaintiff-the villages-of 
Paharapur and Gobindapur for Rs. 41,000. : 
This sale contained a condition - that if 
certain other persons made ‘good'a claim: 
to 91 biswas of Gobindapur å similar share. 
of Sahaspur would: be deémed -to'have 


16th of February 1907 -Sheo` Dayal . paid’: 


.off the foreclosure decree for a sum of 


' 


Rs. 42,585. At this point Thakur Amar 


‘Singh who "was ultimately: proved - tó be 


the -nearest reversioner: of Sheonandan ’ 
Singl ‘pre-empted the sale of 71 biswas of : 
Gcbindapur and 2i biswas of Sahaspur and- 


‘obtained possession of these villages by. 


paying tö the plaintiff Sheo-Dayal Rs. 34,000.- 
This left the plaintiff only -the village -of- 
Paharapur which he-had valued at Rs, 5,750. 


540: 


but; he lad. already paid Rs. 42,585, and he. 


had only received Rs. 34,000. He, there: 
fore, required. Rs. 8,585 
account. Accordingly on the 14th of Febru- 
ary 1908 he took amortgage from Sobaran 
Kuar of her interest in Sahaspur for a 
sum of Rs. 6,000, Subsequently AMusam- 
mat Sobaran Kuar filed a suit against the 
plaintiff, fon a, declaration that this mort- 
gage. was, only- for. à sum of Rs. 1,635 and 
the suit was compromised on the 5th of 
February 1910 in a decree to, the effect 
that the mortgage was.for Rs. 2,850. There 
ig no. doubt -that the intentions of the 
parties. at that time were by means of this 
mortgage to make.good.to the plaintiff the 
. loss which he had sustained by the pre- 
emption of Gobindapur and Sahaspur. 

In the meantime Mahant Bishambhar 
Das: brought a. suit for sale of Gugaon, 
Gobindapur and Sahaspur on the basis of 
his simple mortgage of the year 1899. He 


impleaded Sobaran Kuar, Sheo Dayal and. 
Thakur Amar Singh who had already brought. 


his suit for pre-emption. A decree for sale 
was.passed on the 24th July 1907 for all the 
three villages but. subsequently it was de- 


cided not, to sell Gugaon. but only to. sell’ 


12-annas of Sahaspur, and if necessary the 
whole of Sahaspur and Paharapur, Finally 


Paharapur and Sahaspur were sold and. 


they were. purchased by Lachman Das who 
is admittedly a benamidar of Mahant 
Bishambhgr Das and-was acting on behalf 
of, the temple of Sri Raghunath. Ji. The 


amount realised by the sale exceeded the. 


mortgagee's claim by Rs. 1,191-1-3 and this 
sum was deposited in Court. Before, how- 
ever, the sale was confirmed an attempt 
was madé by Amar Singh to pay up the 
mortgagee’s.claim and he actually deposit- 
ed in Court à sum of Rs. 35,000 on the 
15th of September 1910. For some reason 


unknown this sum was not accepted and. 


the sale was.confirmed. on 25th August 
1911 but the sale-certificate was actually 
issued to Amar Singh because on the 9th 
of, September 1911 ‘he bought back the 
village from. the auction-purchaser for 
Rs. 46,900. Itis nof clear. whether ‘Sobaran 
Kuar and Amar-Singh were acting together 
or not but it is admitted that Sobaran Kuar 
also. wished.to. set aside this sale, and with- 
drew her objection on accepting from the 


purchaser a further sum of Rs. 7,604. This . 


sum was deposited with a Pleader named 
Shiam Lal and Sobaran Kuar. obtained 
payment, of Rs, 2,500 out of this. amount 
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to balance his. 
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on the l5th August 1911. On the 30th of. 
August 1911 Sobaran, Kuar died. Amar 
Singh claiming to be the nearest rever- 


sioner took precautions to prevent the ~~ 


sums in deposit, namely, the surplus sale- 
proceeds of Rs. 1,194-1-3 and the sum of: 
Rs. 5,104 in the hands of the Pleader Shiam 
Lal from being paid to any other person. © 
It is significant that, on the 15th September 
1911, Amar Singh writing to the. Pleader 
Shiam Lal described this money as Sobaran | 
Kuar's money "deposited with you for pay- 
ment to Pandit, Sheo Dayal of Gola.” Again 
in a letter written in 1913 Amar Singh ` 
directed Shiam Lal to pay that money to 
the banker, presumably Sheo Dayal. As, 
however, Shiam Lal appears to have refus- 
ed to make any payment, Amar Singh 
brought a suit against him which. was dis- 
missed after & compromise between the 
parties, the money having been deposited 
in Court. Amar Singh received this 


‘Rs. 5,104 by a cheque on 20th June 1916. 


He also received the sum of Rs. 1,194-1-3 on 
the lst of February 1913. 

Now there is no question that the sum 
of Rs. 7,604 paid as an. additional sale 
consideration by the auction-purchaser was 
intended to recoup Sheo, Dayal the present 
plaintiff for the loss incurred by him as 
the result of the sale of the villages of 
Sahaspur and Paharapur. It may also be 
accepted that Amar Singh acknowledged 
this fact in his lifetime and would have 
paid the money to Sheo Dayal had he not 
died in 1916. Amar Singh's widow the 
present defendant-appellant denied liability 
and the plaintiff brought this suit on. 22nd 
August 1922 on the last day of limitation 
from the date of the sale in favour of 
Lachman Das. Itis obvious from his plaint 
that he was uncertain both as to the amount 
to which he was entitled and as to the 
manner in which he could obtain it, In 
para. 15 of the plaint he recites the pay- 
ments which we have already mentioned, 
namely, the sums of Rs. 1,194-1-3 and 
Rs. 7,604 which he claims to be due to 
him from Thakur Amar Singh or more 
correctly from his widow. In para. 17 of 
the plaint he bases his claim partly on the 
price of village Paharapur and partly on his 
mortgage of Rs. 2,850. He considers that- 
Pahatapur was valued at Rs. 5,750 and that 
he is, therefore, entitled to this sum with. 
interest amounting in all to Rs. 13,077-6-8. ` 
He has made.a calculation of the principal 
and interest on thé mortgage and claims a 


i 
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this account Rs. 9,863-8:0. He dogs not, of 
"Course, claim both the sum. of Rs. .22,940 
' and the sum: of Rs. 8,798-1-3 plus interest 
but he applies. for alternative reliefs as 
follows:—-His first -claim was for redemp- 
‘tion of the villages of Sahaspur and Pahara- 
pur on payment ; of the very same sum for 
. which the mortgagees bought in the property 
in the name of Lachman Das i in 1910. Second- 


ly, he claimed ʻa decree for Rs. 22,940-14-8. 
to be realisad' by the sale of 74 biswas of 


-village Sahaspur. The third “alternative 
was ‘that he shohld get a decree against the 


“person and property of-defendant .No..1-for 


. the sum of Rs.'8,798-1-3, and that he should 
get the balance of Rs. 92 ,940-14-8 by salé 
of the. village of Gugaon. The first relief 
is of a.fantastic nature. Jt was rightly dis- 
-allowed by:thé lower -Court and their is‘no 
-appeal against that decision. -On the other 
two: reliefs the lower Court went wrong.and 

„instead of decreeing one or- the. other of the 
plaintiff's reliefs appears to have :decreed 
both; the ‘finding being that the ‘plaintiff 
is entitled to. damage or-compensation from 
‘Sahaspur, and contribution from ,Gugaon, 
‘and-also toa simplé:money decree against 
‘defendant No. .1 for the Surplus proceeds 
-and the deficiency in price. ‘Unfortunately 

“the. lower Court omitted ‘to decide .what 

sum is due tọ the plaintiff and the judg- 
ment isin no way an adjudication of the 
rights of the parties. In our opinion there 
aro three points: which have to be decided, 

‘first, what .sum of money is ‘due to the 

E plaintiff? secondly, ‘has he ‘still :got “a 

claim.against the.village of'Sahaspur?'and 

thirdly,if.he^has no-claim against Sahas- 

‘pur, can the village of Gugaon be -called 

upon to contribute? 

1. We have shown above how the sum 
of Rs: 2,850 was reached.. It was really the 
deficit between the value ‘of Paharapur 
‘and the balance due ‘to the ;plàintiff after 
‘deducting Rs. 34,000 received as‘the ‘price 


of pre-emption of Gobindap ur-and Sahaspur 


(25 biswas) from the sum of Rs, 42;585 paid 
¿in satisfaction of ' the. foreclosure decrée of 


:1904. When Sahaspur was sold ‘and the 


plaintiff's mortgage became precarious it 
"became necessary to make: good the plaint- 
dff'slossin another way. The amount had 
already been calculated to: be Rs. 5,750 plus 
Rs.2,8500r Rs. 8,600. After the sale there'was 
a balance of Rs. 1l, 194: 1-3-and it was decided 
‘to give to the plaintiff: Rs. 7,604 in addition 
making in all asum of just under Rs: -8;800. 
There-is .notrøasom- to" doubt, that. this (WaS 
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the,intention of the;partiesin 1910.and 1911 


_and.it was forthis reason that no objection 


was made to the sale of Sahaspur in pre- 
ference to-Gugaon which really should have 
been sold in accordance with the terms of 
the ‘mortgage of 1899. As this sum has 
never been paid tothe plaintiff he can, 
undoubtedly, claim it by a..suit as.long as it 
is not barred by limitation. It is not in our 
‘Opinion. possible: to assess the amount due 
to the plaintiff in.any other way -for we 
cannot. now calculate how much the plaint- 
iff lost owing to.the sale.of these villages, 
and'the fact that he was himself a party to 
the :proceedings and.made no.objection to 
the.sale renders his claim especially with 
regard to ‘the loss which he ‘says that he 
‘sustained -by the sale of .Paharapur very 
difficult to. sustain. 

Asito the ,plea.of limitation iwhich has 
been raised by the appellant we do not 
consider that it is.well-founded. ‘Both the 


“sum of Rs..1,194-1-3.and the sumof Rs..7,604 


must be considered: to be.surplus sale-pro- 
:ceeds, and following the ruling .of their 
Lordships ofrthe.Privy Council in. Br ahmdeo 
Prasad v. Tara Chand (1), -we hold that 
these -sums' are money charged ,upon im- 
moveable property and that the. period .of 
dimitátionis -12 years under Art. 132 of 
Sch. If of the Limitation Act. The sum 
-of Rs. 1;194-1-3 came nto the hands of 
Amar. Singh in February.1913.and.the sum 
;of Rs. .5,104:came-into’ his hands.in June 
1916. The sum.of Rs. 2,500 was received by 
.Sobaran Kuar in. August 1911 but .there is 
ino, certainty that -that sum was ever paid 
-to Amar Singh and in argument the’ res- 
:pondent.appears.tohave waived his claim 
.to-that amount. -It appears extremely" pos- 
‘sible- that. this .sum was actually received 
‘by Sheo Dayal. It ‘has, however, been con- 
„ceded rin argument ‘that Sheo Dayal was 
mot -entitled -to the -whole amount. It is 
imecessary ^to exclude .first the propor- 
itionate share of Paliarapur roughly ‘1/9th 
.and then.the proportionate share 01.27 biswas 
of Sahaspur which Amar Singh had obtained 
by : pre-emption. Thus the plaintiff can 
: only be : entitled to 2th of 8/9th of each 
items, : namely, . Rs..796-and ‘Rs. 3,403 with 
interest. ‘There is also a further point 


. »which'we have:considered. The plaintiffs 


valid claim for a-money decree is based only 


(1y 21 Irid.. Cas: 961; "41: Ci: 654r 15: Mi. T: 62; (1914) 
M. .N.38; 12 A-L.J.82,.18 C. WzN. 345; 196. L. 
J.132, 16 Bom.-L.' R:89;/26 M. L. 3.243; 41 L'A. 45 


(P.O). 
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“on his’ 'morigàge- of Rs. 9,550. Thé sum due ` 
“On that: ‘mortgage at the date of the institu- 
“tion of thée.syit was Rs. 9,863-8. The plaint- 
iid cannot ‘obtain a greater sum than ‘this 
"from the items taken | by Amar Singh from 
‘the: Court and B. Shiam Lal respectively. 
“The interest on Rs. 796 for 94 years is appro- 
"Ximately' Rs. 909 and that‘on Rs. 3,403 for 6 
years: i& approximately Rs. 2 450. These 
 Süms addéd ‘together give a total balance . 
‘ti. the hands of defendant No:1 of Rs, 7,558. 
“Thus the: plaintiff is entitled to recover the 
“whole of that sum, in satisfaction of his 
‘ mortgage. = 
Ci The’ plaintiff argues and the ios 
"Court has found that. a decree may be 
l ' passed against the village of Sahaspur. 
This “village is “now in ‘the ‘possession of 
the widow of Thakur Amar Singh and it is 
‘alleged that‘Thakur Amar Singh being in 
‘the position of the mortgagor must be held 


. "to . have obtained. this village as mort- 


Bagor. Generally speaking a sale in exe- 
„cution ` of decree extinguishes a mort- 
‘gage but there is a series of rulings based 
‘upon the English case of Otter .v. Vaux 
(Lord) (2) to the effect that a purchase by 
‘the mortgagor himself does not extinguish 
Other ‘mortgages: on "the property. "This 
‘view has been" affirmed by the Calcutta 
. High Court: in'"Raguhnath Sahai Singh v. 
Lali Singh (3) bythe Allahabad High Court 
‘in Ganga. Sahar y. Tulshi Ram (4) and by 
‘the Madras High Court in Manjappa Rai 
v. Krishnayya (8)5:-No case, however, has 
“been cited eet possibly the- Madras 
Seer teferred: ‘to’ in which the original 


oo 


reported t that it is not 
É E to suy fot: certain: what the facts 
‘of that case “were. “On the other hand in 
‘the ruling ‘of ‘the ‘Calcutta High Court in 
DOM ag v: Chuhi Lal. Marwari 


sper 


X proven di i ‘the present ` case iios 
JS two ‘cohsideratious‘which prevent the 
application’ of thé rule-of- law established 
by Otter. ve Vaur (Lor d) 2). In: the first 


ER as mr < dp -69 E. R. 943; 106 R. R. 235. 
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placé the , property was . bought at- the 
auction-sale not by the mort&ag or but by 
the decree-holder, and in the “second place 
Amar Singh, though he subsequently step- 
“ped into the shoes of the mortgagor, did 
‘not represent the mortgagor at the time 
"of the auction-sale. At that time he was 
merely a possible reversioner. This is not 


“a case in which the mortgagor purchased 


‘the property benami in the name of the 
decree-holder. At the time’: of ‘the sale 
‘Amar Singh was anxious to save the pro- 
perty and deposited the decree money in 
‘Court with this intention. The plaintiff 
was not only aware of all.these transac- 
tions but on his own showing assisted 
Amar Singh to find the money for this 
‘deposit, It was only when Sobaran Kuar 
died that Amar Singh was able to re-pur- 
‘chase the property from the auction-pur- 
chaser. .The mere fact that this purchase 
was made very soon after the auction-pur- 
‘chase ‘is no proof that it was anything. 
other than a distinct transaction. In our 
‘Opinion the mortgaged property passed by 
‘the auction-sale into the hands of a 
stranger and when it was re-purchased by 
Amar Singh the rights extinguished by 
the auction-saledid not come back into exist- 
ence. We find, therefore, that the plaintiff 
- cannot put the village of Sahaspur to sale i in 
execution of his decree. 


3. The last point for our decision is. 
"whether the village of Gugaon can now be 
called upon to contribute towárds the plaint- 
iff's claim. The principle of contribution is 
taken from the English’ Law of Equity 
and stated in s. 82 of the Transfer. of 
Property Act. The principle is that where ' 
several properties are mortgaged to secure 
one debt they are liable to contribute 
.ratably to the debt secured by the mortgage. 
The principle has ‘beer discussed at some 
length in a Full Bench ruling of the Allal- 
.&bad High Court reported as Bhagwan Das 
v. Karam Husain (7); but this and ‘other 
‘rulings do little more ‘than emphasize the 
“actual words of s. 82 and explain their 
applieation. We have to consider whether 
the village of Gugaon,in this particular 
„Casé should contribute ratably to make 
good the loss sustained by the plain off 

owing to .the fact that’ the villages of 
‘Sahaspur and Paharapur bore the “whole 
burden ofthe mortgage of defendant No. PA 


3.23.0 Ind. Deé-( (x. 8.) 204. 
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"which: "lead ~“ n Vo : doubt "whether ^the 


principle of contribution i is applicable. mos 


the first place Gugaon was, not mortgaged 
'to.seGure the debt. which was päid off by 


‘the plaintiff to pay 'off the "subsequent ` 


"debt of which the plaintiff had full know- ` 
‘ledge when he paid off the decree, It is, 
"therefore, doubtful whether the plaintiff By ^ 
"virtüe of’ ‘his payment of the decree is.en- 
titled to contribution' from a village whic 
‘was iri no why involved, in that deerée. 
"Becóndly, when the three villages were put 
“up, ‘for: sale’ in, proceedings ` to which. the 
“present plaintiff was a party he had full 
"Opportunity to demand ‘that Gugaoh 
should be sold rather than Sahaspur "and 
"Paharapur. ` He, however, ‘acquiesced in 
“the sale of these" other ‘villages ' ‘and made 
^no .claini ‘that Gtgaon should be sold 
“although the mortgage. requiréd that that 
“village should be'sold’ in preférence to the 
“others. Thirdly, Gugaon ‘was sold to ar- 
‘other party in ‘good’ faith i in, the year 1916. 
‘The plaintiff: s.claim to contribution is ah 
“equitable claim and a decree against the 
‘village in the hands of a subsequent. pur- 


chaser, would "be, an. inequitable .decreé.: 


Accordingly we are not prepared to find 
that the. village' of Gugaon is liable to 
‘contribution to the plaintifs claim and on 
‘this point also the appeal must succeed.  . 
[n our opinion the plaintiff has only 
sueceed&d in establishing his claim. to re- 
cover. the. amount due on his mortgage 
“from the surplus proceeds of the sale, As 
“we havé shown above thé aniount of that 
surplus with interest amounted to Hs. 7,558 


d 


when the suit. was instituted; but there is’ 


nb “source from’ which” the balance of the 
sum due on the mortgage can now ‘be 

. recovered.. We, therefore, allow this appeal `. 
. fo. this,extent: “that, ithe: decree of the lower 


Court is set aside and a decree -will:be - 
 - substituted for Rs. 7,558 against the assets” 


of Amar Singh in. possession of defendant 
No. 1 with proportionate costs and pend- 
ing and future interest Àt' 6 per cent. per 
'annum.' The suit as against defendant 
No. 2 will be dismissed with costs and costs 
will be allowed on this appeal in proportion 
to the suecess or failure of the parties. 
K. 8. D, Appeal allowed. 
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CALCUTTA HIGH COURT. ` 
< Civit "REFERENCE No. 6 or 1924, 
August 8, 1924. 
i Present :—Mr. J ustice Suhrawardy and | 
Mr: Justice Duval. 
| D. TAN CRED AND ones PETITIONERS: 
APRLICANTS 
Versus 


E Baliadur D. N. MULLIGK=Lanpions 


.  — OPPOSITE PARTY, 

“Civil Procedure Code (Act V of 1908), O. XLVI, 
"rs ]—Reference, : when competent--Calcutta Rent Aet 
(TIL of 1920), s. 15, application under-—Rent Controller, 
, whether can make ‘Reference. 

‘Two fundamental conditions are necessary to entitle 
‘a Court to make a Reference under r. Loft O. XLVI 
‘of C. P. C. . The Court making ‘a Reference must be 
ra: Court of Civil Jurisdiction and the Reference must 
be made in,a suit, appeal or execution proceeding. 


AP i 945, col. 9. 
H. D. Chatterjee v. L? B; Tribedi, i br Cas. 274; 
.96 C. W. N. 78; 49 C. 528; (1922) A. I. R. (0) 497 and 


‘Allen Bros. & Co. v. Bando & Co.; a Ind. Cas 371; 
26 C. W. N. 845; , 49.0. , 9831; (1923) A. I. R. (C) 169, 
followed. 


There are 'generally two characteristics of a suit. 
‘It: either -is ór is not subject to appeal ; and the 
‘second criterion is,that the decision in a ‘suit is 
. usually followed by a decree. [p. 544, col. 1.]. 

An enquiry before the Rent Controller on an appli- 
‘cation made to him “under s. 15 of the Calcutta non 
‘Act ds-not a süit mum the meaning of r. 1 of 
.O. XLVI of. the ©. P. C., and the Rent Controller, 
"therefore, is not xeu to make a Reference to the 
High Court under that rule. -[p. 544, col. 2.] 

_ Mahamad Haji Zakeria v. Ahmadbhai, 25 B. 327; 3 
Bom. Iu. R. 368 and Damodara Menon v. Kittappa 
‘Menon, 10 Ind. Cas. 879; 36 M: 16; 21 M.L.J. a 
, (1911) 2 M.W..N..13, referred, to, 0 noe 


: s 

Reference made by t the, Court. ob the 
‘Rent. Controller, Calcutta, in Standard Sent 
, Case No..177 of 1994. . 


Babus Ajendra Nath Dutt. T Erin 
Kishore “Basak, for the Petitioners. 

Babus Mohendra Nath. Roy and Promod: 
Kumar Ghose, for the Opposite Party. PS 


J UDGMEN T. This is a io 
‘under O., XLVI, C. P. C, by the Rent Cont- 
roller of Calcutta on an | application by the 
ténant for standardisation of rent in respect 
of a suit of rooms -in premises No. 109-E, 
Ripon Street.. “A preliminary. objection has 
.been takén ‘on behalf. of the landlord z 
the jurisdiction of this Court to hear t 
.Reférence.on.the.' ground that the Rent 
"Controller is not 'competent to make it 
under O. XLVI, r. 1, C. P. C. | 
Two: fundamental conditions are necessary 
“under the above rule to: entitle a. Coumi 
cto dake ia. pe PE that Order. 
The Court making ihe" élerónce* first 


azote 
ni ey 


ka a Court of ‚Civil Jurisdiction:and that 
Reference must be made in a. suit, appeal 
or execution proceeding. "The Court of 
the Rent Controller is jin certain respects 
& Court of Civil Jurisdiction, [H D: Chatter- 
jee v. L. B. Tribedi (1) -and Allen Bros. 
& Co. v. Bando & Co. (2J). The only. question 
that remains, therefore, for discussion is 
whether . the proceeding - before the Rent 


‘Controller ‘is .a suit within the meaning. 


of.O. XLVI, r. 1. "The. application is-made 
‘by the tenant before the Rent Controller 
for standardisation of -rent under .s. 15 
of the Calcutta Rent Act. “The procedure 
“to, ‘be followed by the "Rent ‘Controller is 
indicated. in ;that ;section .and .certain 
;powers -are conferred "upon him.by .ss. '16 
and 17. In -the- last mentioned sections, 
AS in,all other parts of the Rent ‘Act, the 
proceeding before ‘the Rent Controller ; 18 
;called. ‘an “enquiry. ‘The expression “suit” 
js: nowhere: used in ‘the ‘Rent Act with 
reference to proceédings before the Rent 
Controller. .Section 23 of dhe Rent Act 
.confers on -the Local ‘Government power 
to make rules to carry ‘on’ the : ‘purposes 
.of the Act and “under gl. (e) to regulate 
:among other ; matters the procedure; ito :be 
followed in enquiries ;by ‘the Controller. 
Tt 16 worthy Of note -that the ‘term 
“enquiries is used in cl.(e)of s.23. "Under 
‘the’ power -thus ,conferred upon the Local 
«Government it has :framed And published 
a body of rules-of-which :r. 24 isin these 
words :—“In all „proceedings before them 
“under the Act the’ Coritróller and the Presi- 
‘dent óf-the Tribunal ‘shall have all ‘the 
‘powers possessed by -a’Civil Court for the 
trial of suits.” The question. then arises 
*asto whether this rule converts an. enquiry 
before the -Controller into a Suit. 
“judgment -it does not. 
two characteristics of -a “suit, 
is or is not subject. to appeal. 
"does not.make-any:provision for or;against 
"an appeal fromthe order ofthe- Controller 
“but ‘his decision is subject ‘to revision by 
‘the ‘President -of the Tribunal i in the town 
of ‘Caleutta‘under s. 18 of the Act. "The 
second criterion ofa suit is that.the deci- 
‘sion ‘js-usually followed bya decree. Under 


“There are generally 
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^befóre him will also be a ,suit. 


Tn.our | 


It ‘either 


The Act’. ?' 


4641:6. $694) 
‘copy «of. :such order isto be filed with -the 
petition of revision. 

" Reference ‘in ‘this -connection may ‘be 
‘made to s. 24 of the Act which provides 
that in revising the decision of the Con- 
troller the President of the Tribunal shall 
follow .the procedure laid -down in the 
‘G. P. C. for the regular trial of suits. "The 


“order of the Controller is. here .also des- 


cribed as “the decision’. "The procedure 
“before the “President will be as adopted 
in regular suits. From this-it does not 
necessarily follow ‘that the proceeding 
To .the 
same.éffect is r. 4of the Rules framed “by 
-the’Local Government under-the Rent. Act. 
1t is-argued, ‘however, thats. 141, C. P..C. 
which provides:thàt the generál procedure 
in suits applies in miscellaneous proceedings 
will attract ‘to ‘it the power to,make a 'Refer- 
ence under O. XLVI, r, 1."We cannot. accept 
‘this contention - and would .only refer .to 
the cases df Mahamad ‘Haji. Zakeria x. 


“Ahmadbhai (3) and Damodar Menon w. 


‘Kittappa Menon (4) which show that even, 


‘District Judge cannot make a ‘Reference in 
.À Miscellaneous proceeding. 


For all the “foregoing reasons we ‘hold 


“that. the enquiry before the Rent: Controller 


‘is not a.suit within the meaning of:O. XLVI, 
r.l, and that Order does not apply - to 
miscellaneous proceedings. He is not, 
therefore, competent to make -a ‘Reference 
to ‘this Court under that Order. . "This 
‘Reference once must, therefore, be returned 
unanswered. "We make-no orüer.as to costs, 


z.K. Reference returned-wnanswered, 


(3) 25°B. 327;-3-Bom.'L.R. 368. a 
(9) Wind. is. -819; :36:M. 116; 21 ML. J 613; (1941) 


8. 15:of the Act, the Rent ‘Controller is- 


‘to pass an- order “only and under s», 18 a 


- (3) -68 Tnd. Cas. 3974; 365 ©, W. N 78; 49-0. :528; 
ur tee ete 26. GQ., AV. SN. 1845; 449. O. 35 
4 (Was, a y ae Tite 3 " , 
(923) A. TR. (08) 69. 
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' RANGOON HIGH: COURT. 
CRIMINAL, APPRAL No. 845. or 1924. 
September 6, 1924. — 
| Present: —Mr. J ustice: Baguley. 
"BAWA. -ROWTHER—APPELLA NT 
“Ve? Sus 
EMPEROR—ResponpENT. 


 BAWA ROWTHER v. EMPEROR. 545 ` 


. ^ The 4th witness, Rathnavelu, knows 
nothing.about the appellant, - 
The. 5th witness,- Veerabhadra Don de- 
_ poses to the first accused ‘saying that he 
' had. given most of the jewellery. to the 
appellant. i 
NC. 6th. witness; Anga Muthu, says the 


Criminal Procedure Code (Act ] ‘V of 1898), s. 1 62, ' 
scópe' of—Statément made by accused to Police Officer: 
— Information obtained thereby, whether can be proved. 

` -Section:162 of the . Or. P. ©. overrides s . 27 of the 


"The 7 th "witness, Maung Aung Dun, is 
the Héad Constable of the Myetada' Guard 
Police Station. Practically the whole of his 


' Evidence Act. [p. 545, col. 2.] - 


.result of a statement made by an accused person can- 


. Statement: is inadmissible under s. 162 of 
. the Cr. P. C. 

“The 8th - -witress, . Rajamma, 
nothing about the appellant. 

In thé examining Court, the 1st accused 
denied all knowledge. of. the matter, and 
- denied having said ‘that he had given any 
-gold to the appellant. The appellant also 


, Under the provisions of section 162 of “the Cr. 
C.; information’ “obtained” by a" Police Officer SA knows 
riot be proved.([ibid.] ^ 


Criminal appeal-against an order of the - 
Extra Sub-Divisional Magistrate, Rangoon,: 
in ‘Criminal Regular Trial No.:400 of- 1924. 

4 J 
Mr: Kyaw H toon, for the Appellant. denies everything”. 


J UDGMEN This : case has been; The defence is directed to Showing that 
tried with a complete disregard of the pro- thé appellant"is a substantial man “of “good 
visions of's. ue of the Or. P. G., as recently character, and-thatis elk - 
amended. , . mete that. after the- charges had been 

In determining EE the guilt of .the':framed and thé .accu&éd examined, the. 
accused” has ‘been’: proved, : it is necessary . Magistrate actually. ré-called the’ Police 
to ignore entirely ‘all evidénoe: which is" witnesses tO prove the Statement alleged to 

le u have been made by thé 3rd accused. Under 

The first witness, Guruswamy Servei, what provision of the Act this is admissible, l 
states that the first accused, Bingaren I have not the least idea. : 

Servai, was his cook; that he disappeared, The accused has been convicted, it would 
and at the same time jewellery disappeared. seem, ‘mainly. because ‘the Magistrate was 
from his house also; that he searched for, and. of opinion ‘that the, pieces of gold with 
found, the first accused; and that, when ques- Moideen Pitchay ; were discovered in conse- 
tioned, the frst accused. said that he had quénce of a ‘statement made by the présent 
entrusted most ‘of the jewellery, to Bawa, ‘appellant to a. Police" Officer, and this, he 
who is the present appellant. He says that says,-is admissible under s; 27 of the Evi- 
afterwards, -in consequence of what .the dence Act. 

first accused said, the Police arrested the The view ‘which ‘this High Court takes 
present appellant; 'and that, the next day, is:that s. 162 of the Cr. P. C. in its present 
the witness, a Police Officer. and the second form, overrides s:97 of the Evidence Act, 
accused journeyed to Nyaunglebin, where!, and, it must bé pointed out that-the pieces 
Moideen Pitchay produced some pieces of | of gold, which; Moideen Pitchay says, he 


gold, which were unidentifiable. That,- 
I think, is all the ‘relevant evidence with’. 
regard to the appellant that I can find 
in the first witness's statement. 

The next witness is Moideen Pitchay. . 
He says that he met the appellant in 


gót from the- appellant, háve not been 
proved to be any part ofthe stolen pro- 


perty. 


“I can seg no evidence upon which the 
appellant can be convicted. 
I set aside’ the conviction and sentence. 


Rangoon; that the appellant asked him to- The appellant will be acquitted and released 
make some jewels; that he took him to the so faf as this case is concerned. 
grocery stall of the third accused; and that,-  K/^s D; ^ “Conviction quashed, 
on the instructions of the appellant the . dn 
third accused gave him some pieces of, 
gold. . 
The 3rd witness, Ponnia Asari, says that. 
he had seen, the first- and - segeng accused 
eg achat, p a hu : E ! oe 
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LAHORE HIGH COURT. .- 
‘CRIMINAL REVIsIoN:No. 361 or- 1924. | 
June 20, 1924. 
r Henry Scott-Smith; Offg. 
Chief Justice, 
HARNAM AND OTHERS— PETITIONERS 
r versus < 
EMPEROR—RESPONDENT. ` 

Criminal Procedure Code (Act V of 1898), ss. 112, 
118—Bond for keeping the peace—l'orfeiture—Dis- 
charge, method of. 

The bond contemplated by ss, 112 and, 118, Cr. P. 
C., is one bond for one amount and is dicharged, on 
forfeiture, by the payment of the amount due by 
either the principal or the surety. 

In no case can an amount in excess of the amount 


Present:—Si 


. secured by the bond be demanded or recovered from, 


the person bound or his sureties individually or col- 
lectively. 

Kaku v. Queen-Empress, 26 P. R. 1894.Cr. and Ali 
Mohomed v. Emperor, ll Ind. Cas, 588; 12 Cr. L. J. 
el = P. W. R. 1911 Or; 226 P. L. R. 1911, fol- 
owed. 


Saligram Singh v. Emperor, 2 Ind. Cas. 592; 36 C. - 
0. W. N. 555; 10 Or. L. J. 


562; 9 O. L. J. 296; 13 
* 89, dissented from. 


Criminal revision. against an order of the 
Distriet Magistrate, Ludhiana, dated the 
29th January 1924, affirming that of the 
Magistrate, First Class, Raikot, dated the 
15th December 1923. 

Mr. N.C. Mehra, for the Petitioners. 

J UDGMENT.—Petitioners Nos. 1 to 5 
as principals were, bound over under s. 


MAUNG PO MAUNG v. EMPEROR. 
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for one.amount, and is discharged, on 
forfeiture, by the, payment ofthe amount 
due by either the principal or the surety. 
The same view was taken in another 
Punjab case AU Mahomed v. Emperor (2), 
in which it was held that in no case can 
an amount in excess of the amount secured 
by the bond be demanded or recovered 
from the person bound or his sureties 
individually or collectively. 

The contrary view was taken by a Divi- 
sion Bench of the Oalcutta High Court 
in the case of Saligram Singh v. Emperor 
' (3). i 

i f agree with the view taken in the 

Punjab eases. I, therefore, allow the re- 

vision -and in modification of the order of 
‘the Magistrate direct that in each case 
. the sum of Rs. 500 be recovered from each 
principal , together with his surety, the 
amount recoverable from the surety, how- 
evér, being limited to Rs. 250.: 


K.S.D. Es ong ^C Revision allowed. 
(2) 11 Ind. Cas. 588; 12 Cr. L. J. 404; 35. P. W.R.. 
^ 1911 Cf; 226 P. L. R. 1811. ^ MELDE. 


(3)-2 Ind. Oas. 592; 36 ©. 5062; 9. C. L. J. 296; 13 
“CO. W. N, 555; 10 Or. L. J. 89. 





107, Or. P. O., in the sum of Rs. 500 each ~ 


to keep the peace ‘for one year. Peti- 
tionérs Nos. 6 to 8 between them executed 


five bonds as sureties in the same amount - 


that petitioners, Nos. 1 to 5 would’ keep 
the peace for one year. Within the period 
of. one year the principals were convicted 


of offences under s. 148, Indian Penal Code. . 


Proceedings.. to forfeit the bonds were 


' taken, and the Magistrate ordered that ` 


each principal should  forfeit the whole 
amount: of his bond, 
each surety should forfeit half the amount 
of his bond, viz. Rs. 250; in other words, 
in, respect of each principal, who, was 
bound ovér, a sum ‘of Rs. 750 was for- 
feited from -principal and surety together. 

In revision it is urged that the order is 
illegal, ‘and that not more than the full 
amount of Rs. 500 could be recovered 
from each principal together with his 
surety. The argument is supported by the 
case of Kaku v. Queen-~Empress (1) wherein 
it was held that the bond contemplated 
by ss, 112 and 118, Or. P, C., is one bond 


(1) 28 P, R. 1894 Ore 


Baseen 


viz. Rs. 500 and ` 


RANGOON HIGH COURT. 
ORIMINAL Revision No, 536-B or 1924. 
September 1, 1924. 
|. Present:—Mr. Justice Baguley. 
MAUNG PO MAUNG— PETITIONER 
` © versus 
EMPEROR--RESPONDENT. . 
Burma Forest Act (IV of 1902), s. 64 (1)—Con- 
fiscation of property, when permissible. ; 
Section 64 (1) of the Burma Forest Act only applies 
to cases in which any person is convicted of a Forest | 
n offence, and until a person has been convicted there 
isno authority for confiscating anything except Forest 
produce in respect of which the offence has been 
committed. VENUE 
Oriminal revision against an order of the 
Township Magistrate, Bogale, in Criminal 
- Regular Trial No. 119 of 1924. 


JUDGMENT.—This is an application 
in revision of an order passed by the Town- 
ship Magistrate of Bogale, directing the 
confiseation of a sanrpan. 

It would appear that the Forest Autho- 
rities filed a complaint against four men for 
cutting wood in thé Forest Reserve without . 
a license, The Court issued warrants for 


* 


# 
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their árrest, but they did not come to Court 


and in the, end, the case against them was. ' 


closed. The sampan which they used, 
however, had been seized by the , Police, 
and the Magistrate directed its confiscation. 
Against this order of confiscation, Maung 
Po Maung appealed tothe District Magis- 


trate, but the appeal was rejected, and.he ` 


now comes to this Court in revision. 
Itis not alleged, -or suggested, that the 


present applicant took any part in the - 


Forest offence. The sampan had apparently 
been hired from him. 


The Magistrate makes no reference to. 


the section of the Forest Act under which 
heis acting; butit' would appear that he 
is purporting to act under s. 64 (1) of the 
Burma Forèst Act, as that is the only section 
which ‘gives power to confiscate any “tools, 
boats, carts and cattle used in the commis- 
sion of an offence.” Section 64, however, 
only applies to cases in which any person 
is convicted of a Forest offence; and in the 
present case no one has been convicted at 
all. If, however, we turn to s. 66. of the 
Forest Act, we find the procedure followed 
when the offender is not known, or cannot 
be found: Under this section, however, the 
only thing that can be confiscated is “the 
property in respect of which the offence has 
been committed,” and the words used are 
the same as those used in s. 64; but there, 


in addition to “the property in respect of: 


which such offence has been committed" 


are used the words "tools, boats, carts and. 


cattle used in. the commission of such 
offence’ which addition is missing from 
s. 66. , 

Until, then, a person has been convicted, 
I see no authority in the Forest Act for 
confiscating anything except Forest produce 
in respect of which the. offence has been 
committed. io 

I, therefore, accept the application and 


`a 


set aside the rder confiscating the sampan. . 


K. S. D. Application accepted. 


PALATHINGAL VALIA. 


t 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 847 op 1923. 
December 6, 1923’ 
‘Present :—Mr. Justice Odgers, and 
Mr. Justice Wallace. 
Tus PUBLIC PROSECUTOR— 
APPELLANT 
versus 
PALATHINGAL VALIA PEEKIKAK- 
KAL MAHAMAD—<Accusep. 


Pracetice—Conviction' set aside in habeas corpus 
proceedings—~Fresh -prosecution on same facts for 
different offence, whether competent. 

The accused was summarily convicted by a Magis- 
trate having no jurisdiction in September 1991 

-under s. 149,- Penal Code. The conviction was 
set aside by the High Court in habeas corpus pro- 
ceedings in August 1922. In December 1923, he was 
again prosecuted on the same facts for an offence 
under s. 121, Penal Code. The Sessions Judge 
refused to find whether the acts proved against the 
accused amounted to waging war or not but convicted 
him under s. 147. The Public Prosecutor appealed 
to the High Oourt against the acquittal of the accus- 
ed of an offence under s. 121, Penal Code: 

Held, that the accused having succeeded before the 
High Court and never having been charged under 
s. 121 could not be further pursued on that charge. 
Ip. 548, col. 1.] 


Appeal under s, 417 of the Cr. P. C., 
1898, against the acquittal of the aforesaid 
accused of an offence under s. 121, Indian 
Penal -Code, by the Court of Session of 
South Malabar, in Sessions Case No. 23 of 
1923 on its file. 
The Public Prosecutor, (Mr. J. C. Adam), 
for the Appellant. . 
Messrs. K. P. M. Menon and B  Pockev, 
for the Accused. l 
JUDGMENT. —We agree with the 
Sessions Judge in thinking it doubtful and 
arguable whether the part taken by the 
. accused amounted to waging war under s, 

121, Indian Penal Code. We have purpose- 
.ly not.entered into the merits ofthe case 
on the evidence, but the Sessions Judge 
finds that the aecused had only a stick, he 
was not otherwise armed or dressed in 
uniform. We do.not for a moment suppose 
that he was as alleged, innocently walking 


. along the road, but/the Police after killing 


- or wounding other Mappillas forced the mob 
to retire,and the mob then dropped their 
weapons and 38 of them were arrested. 
'This.is admittedly the first incident in the 
rebellion and we do not express an opinion 
that it was or was not an act of war. We 
think it doubtful, and we think the accused 
is entitled to the benefit of that doubt 
Further the accused was summarily con 


- vieted by a Magistrate having no jurisdic: 
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tion on 6th September 1921 under s. 149 as 
far as we can. make out from.the vague 
judgment of the Magistrate. This. was 
subsequently setaside by the High Court 
on habeas corpus proceedings which ended 
on 30th August 1922. The Government 
did not either in 1921 or till 8th December 
1922 decide to prosecute this accused 
under s. 121. We cannot understand this 
delay and we think it hard that the accused 
having succeeded before the’ High Court 
and never having been charged under s. 121, 
Indian Penal Code should now be further 
pursued on that charge. 

The Sessions Judge refused to find whe- 
ther the facts proved. against accused 
amounted. to .waging .war or not, 
convicted accused, unders. 147, of rioting. 
There .is no, appeal with regard..to this. 
We .should .add that.the habeas corpus 
proceedings were .not completed till 11 
months of the accused's sentence of two 
years had been served, 

The appeal must be dismissed. 

Y. NV, . Appeal dismissed. 

Ke 5, D. 


RANGOON HIGH COURT. 
CRIMINAL Ravision No. 492-B or 1921. 
September 1, 1924. l 
+ Present:;—Mr. Justice Carr. 
MG; PO. LON— PETITIONER 

` _ Versus i 

MG. BA ON AND ANOTHER—RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 145 
(1), (4), $37—8.'145; proceedings .under—P'ailure to 
make. order in. writing—Irregularity, whether curable 
—-Order preventing either party from working land. 

The failure to make an orderin writing as required 
by s. 145 (1) of the Cr. P. C. in proceedings under that 
section makes the procedure of the Court irregular, but 
the defect is curable by s.537 where no party has been 
prejudiced. 

In proceedings under s. 145, Or. P. C. an order that 
neither party should work the land in disputeis 
incorrect. In emergent cases the Magistrate can 
attach the land. 


Criminalrevision against an order of the 
Sub-Divisional Magistrate, -Pyapon, <in Ori- 
minal Miscellaneous Trial No. 48 of 1924. 

Mr. Bà Shin, for.the Petitioner. 

Mr. H amlyn, Tor the Respondents. 


ORDER.-The Magistrate's procedure 
has béén irregular. He did not make an 
order in writing.as required by s. 145 (1), 
Or. P. C... But no objection was taken ,on 
this ground before the Magistrate and 


LA 


potiionsy has mot heon prejudiced, I think 


LAKHAN v. EMPEROR, "cpm 


but ` 


[B4 I C. 1994] | 


that.s. 537, Cr. P. C., is sufficient to-cure 
this defect. _. - t. 

Then his. order that neither party should 
work the land was incorrect. Under s. 145 
(4) if hethought the case was emergent he 
could attach the land. 

But Ido not think that any interference 
is called for. Counselfor both -parties agree 
that there is a.suit. pending between the 
parties. and that the District Court has 
appointed .a' Receiver, who is now in pos- 
session of the land. - The Magistrate should 
consider this in passing his final orders. 

The application is.dismissed.. Petitioner 
will pay costs, two gold.mohurs, to respond- 
ent. 


K.8. D. ; `. Application dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 972 oF 1923. 
January 8, 1924. 

Present :——Mr. Justice Walsh and 
Mr. Justice Ryves. l 
LAKHAN--APPELLANT 
. versus 
EMPEROR—Opposire PAYTY. 

Confession—Admissibility against co-accused—-Per- 
sonal view of Judge, finality of-—Practice—Benefit of 
doubt, meaning of. 

A confession is not inadmissible against a co-accused 


“merely because it is not a complete and detailed 
. confession upto the hilt. [p. 549, col. 2.] 


Until the verdict of the Jury or the opinion of the ' 
Assessors becomes the legal tribunal for questions of 


'* fact, the personal view of the Judge is the ultimate 


one. [ibid] _ | ME 
The benefit of doubt means a real and reasonable 
doubt in the mind of the Court. [ibid.| 


Criminal appeal from an order of the 
Sessions Judge of Gorakhpur. 

Mr. K. Vavma, for the Appellant. 

The Government Advocate, for the 
Crown, - 


J UDGMENT.—In this case one Lakhan 
Chamar Has been convicted under s. 302, 
Indian Penal Code, and sentenced to death 
and has appealed against that conviction. 
With him was convicted one Mathura 
Ojha-of an offence under s. 325, Indian 
Penal Code, and sentenced to seven years’ 
rigorous imprisonment,andone Narain Koeri 
of an offence under s, 201, Indian Penal 
Code, and also sentenced to seven years' 
rigorous imprisonment. Two other persons 
along with these three, namely, Bandhu 


ABET. G. T | P 


.ehamar and Koldi chamai have: been: ate 
quitted. Owing to a somewhat narrow view 
which the. learned J udge has taken of the ' 
humerous -confessions in this.case, these 
two must consider themselves . somewhat 
fortunate to. have escaped. The murder 
“was a most cold-blooded.and brutal one of 
the village patwari and the usual difficulty ` 
was experienced in. getting direct evidence 
of guilt.in a small village where an un- 
popular person. has, been got rid of, and the 
community probably think that a maximum 
of one culprit, who will probably be hung, 

is sufficient to answer the death of one 
victim. . Theré is--no doubt that there was 
ample motive. and that the pdtwari was 
living, like the Czar of Russia used to do, 
on.a sort of voleano. His house had been 
burnt down once, but he had .not ‘the. cou- : 
.rage to take notice of that trifling incident. 
His head.had;.also been broken by- some 
. attack. and- altogether. he seemed to be the 
general.target. for every body i in the village ` 
and there cam be no question that he was 
done to death on this occasion. on. his 
return to the: village and ‘that his dead - 
body was thrown: into a well “and that a- 
change of- policy was adoptéd and that the 
dead body was taken to. an adjoining river 
which was in high flood and, although it 
was seen once floating, it has since dis- 
» appeared. There is no. doubt that he is 
dead and the Judge has satisfied himself.on 
that point with an ingenious piece of evi- 
dence. The ‘village maps, which this 
deceased: patwari carried with him out of 
the village, ware; burnt in the village on 
the night of his. disappearance. So that it 
is certain, that he returned to- the villagé . 
and the maps: being on cloth, although. they ' 


had been, charred black by the fire, the ink 


has come’ out, ‘white, and the. division -of 
the village into “plots can still be distinctly 
traced onthe’ charred remains and compared 
with a genuine map. In such a case as 
- this, where the investigation is generally : 
4 difficult, .the.evidenceis very strong. . Each | 
of the persons mainly implicated, and al- 
“most certainly engaged in the murder, has 
made a sort of confession containing the : 
. usual half-hearted but damning admissions, 
'.&nd couched. generally-in language. intend- - 
ed in create an impression that they Were | 
meres y. unwilling. ‘spectators... Put, as a 
matter, of tact, cértainly.in the case of.Ma- 
_thura,. the learned -J udge..has overlooked ` 
.the fact Ahat'his own confession is enough : 
to hang. him and, ‘therefore, iş revidence - 
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-against Lakhan, Tha learned J udge i is not 
„quite right in- holding that because a con- 
“fession is not a complete nd detailed 
„confession up to the hilt, it is inadmissible 
against a. co-dccused. ‘But the other evi- 
‘dence against Lakhan and Mathura is really 
“very ‘strong. ` The learned Judge got into 
a difficulty. The evidence against Mathura 
is stronger’ than that against anybody else, 
and the Judge says two- or three times 
in the course of his- judgment that he is 
‘satisfied that he really planned the murder. 
: The- evidence of motive against Mathura 
‘is much -stronger than against the other 
‘accused. -He had just ‘been dispossessed 
from a valuable and valued office which he 
‘had-enjoyed for many years and had been 


“dispossessed as the result of the patwari's 


“action, and there was a village rumour that 
‘he was engaged in rivalry with the patwari 
‘for the illicit affections of some low class 
villager’s wife. The Assessors; of whom two 
were brahmans, found: Mathura not guilty 
but, of course, convicted the worthless 
-chamar. -That seems to be considered quite 
the natural and reasonable consequence of 
. trying a brahman and & chamarin the same 
transaction and the learned Judge describes 
their conduct as: perverse. “He satisfied 
himself at the trial that at least Mathura 
was, guilty under s: 325, Indian Penal Code, 
but he was obviously very: unhappy about 
whether he was right or not in ‘acquitting 
-him under s. 302, Indian "Penal Code. He 
‘actually-says in more than one passage of 


“the judgment ‘that: he has very little doubt 


as to the" real complicity of Mathura and 
‘his own: personal view was that he was the 
. person who planned the murder. While 
sympathising - with: the learned Judge, 
.after.allitis right-to point out that ‘until 
the verdict ofa Jury or the opinion of the 
‘Assessors becomes the'legal Tribunal for 


- questions of: fact, the personal view of the 


: learned Judge is the ultimate one, that the 
‘benefit of the doubt means a real and 
‘reasonable doubt and itis quite clear that 
the learned Judge had ‘none. “Ib was under 
these- circumstances that the Government 
‘Advocate applied to us to adjourn the 
- hearing until -an appeal was filed on behalf 
of Government against the conviction of 
‘Mathura under s.'325, Indian Penal Code 
instead of ‘s. 302;' Indian Penal Code. We 


` adjourned | the case for that-purpose. Ample 


notice was givén to the. District Authorities 
“in Gorakhpur, "namely, on the 4th-Janu- 
ary. All that was necessary was ior the 
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District Magistrate to give notice to the 


Superintendent of the Jail in Benares, 


where Mathura’ is undergoing. his punish- 
"ment, to próduce him here on the 18th. 


Through some unexplained delay .they 
seem to havebeen unable to get the prisoner 
into Allahabad in time for the hearing 


‘of the appeal to-day, although 14 days’ 


‘time was available. 


We do not think 


it right to delay the appeal merely because 


the prisoner is not here, inasmuch as he 
has been ably represented by Mr. Kamla- 


‘kanta Varma and was represented at the 


trial and everything possible was said for 
him on the questions arising in the judg- 
ment underappeal. It would be difficult 
for anybody to improve upon the reasons 
given by the learned Judge, if they are 
good ones for not. convicting him. under 
s. 302, Indian Penal Code, and, as the man 
does not know English, we are satisfied that 


` he would have derived no benefit from his 
presence and certainly would not, have 


assisted us. We have now, therefore, to 


' dispose of the Government appeal-and the 


“a 


appeal of. Lakhan. Taking. the case of 
Mathura first, it is really am overwhelming 
ease. His confession says that he was 
asked by Lakhan chamar to give informa- 


"tion when thé patwari returned to the vil- 


lage, so that he may be handled for having 
interfered with the priesthood, that his 


hands and feet should be broken and that 
‘he should be incapacitated from work. 


He was told that Ram Kishen Koeri, who 


worked for .the -patwari, had better be. 


warned to be away that night because the 


patwart had many enemies. The object 
was to get rid of Ram Kishen asa witness, 


but Mathura, according to his own confes- 
‘gion, did that part of the business. He then 


. went there. 


went to sleep and he would. have us believe 


‘that he was woke up by Lakhan who told 
‘him that he was going to beat the patwari. 


He studiously avoids saying that he was 


. there. But his own half-hearted descrip- 
tion indicates that he must have been 
. there. When the Lala began to cry, he 


says, the village people woke up but none 
How did he know when he 
was not there himself? Ram Kishen and 
Narain ranaway to their respective homes. 
Again how did he know that? Further 
he says that after the Lala’s voice stopped 
he heard asound asif somebody had been 
thrown into a well. ‘There is only one 


_infererice from this statement and, if one 
were to take it at its face. value, it means 


; Be ic LAKHAN V, EMPEROR, 
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.that in this village people are thrown into 


wells as: a matter of.guch common practice 
that the sound has become familiar to the 
residents who can always tell from a dis- 
tance if a body is being thrown into a 
well, which is, of course, an absurdity. But 
he- follows this up by saying that he went 
home arid went to sleep. Where was he 
when he was awoke? ‘The inference is 
obvious, and it is driven home by the next 
sentence in which he says that next morning 
he went to the well to see whether the body 
was afloat. This convicts him of the know- 
ledge over night of the death and strongly 
corroborates the eye-witnesses who say he 
was there. Lakhan, of course, in his con~ 
fession assigns the principal part to Mathura. 
Village: witnesses speak about the - jealousy 
between this accused. and the deceased man 
and also about the public removal from 
the priesthood.. The confession of Narain 
contains evidence that Mathura took him 
to the well with the object of. removing 
the corpse to the river. He says that the 
hody was taken out of the well by means 
ofa hook and that Narain was called there 
for that purpose, all of which indicate 
either that Mathura being the principal 
culprit was anxious to show the crime in 
two pieces so that he might have two sets 
of persons implicated and thereby increase 
the chances of his escaping altogether, or 
that he really was the brains behind the 
gang and that thinking slowly he realised 
after it was too late, that. the story of the 
patwart falling into the well was too thin 
and ought to be abandoned in favour of 
something better. No doubt the evidence 
of the witness Khedan, as Dr. Katju on 
behalf of Lakhan, against whom the evi- 
dence is not so strong says, is in. many 
respects unsatisfactory. He is to some 
extent directly implicated both by his own 
admission and by other evidence in the 
case and he has not.told a story consistent 
in itselfin every particular with the irrecon- 
cilable confessions of the other. persons. 
But-it is just one of those cases where, 
although the details of the confession are 
complicated for reasons which one can well- 
understand, a substantial story told by 
each accused leaves no doubt ‘as: to the 
guilt of Lakhan and Mathura in the full 
degree under s. 302, Indian Penal Code, and 
probably of some others as well.. Under 
these circumstances the appeal of Govern- 
ment must be allowed, Mathura must be 


convicted under s. 302, Indian -Penal Code, 


 [BL.G.1994] ^ 7 TUKARAM V, GANPAT; — 551 
- in lieu of s. 325, Indian Penal Code, and sen- ^ trate. When the liquoris placed in ajar, 
tented to death according to law, and the it is impossible to say that'one person’ is 
" appeal of- Lakhan -must be dismissed and: in separate possession of any one part of 
' the conviction and. sentence carried. out. it. The liquor, as it is being carried, 


according tolaw.  — ^ ^' shakes about in’ the jar, and it is clearly a 
"UK B DO + . " ‘Appeal dismissed, ^ fact that people, who have each put, say, 
| ` © + ‘four quarts into the jar, are jointly in 
——- 7 . , .. possession of the whole contents of the jar. 


In the present case the liquor was in 
- ' ‘nine separate bundles of four bottles each. 


: i and presumably each man was in posses- 
- RANGOON HIGH COURT. sion'of his own four bottles. To hold that 
- ORIMINAL Reviston No. 634-B or 1924, . everybody in this 'sampan is in joint pos- 
''" —". Beptember 1, 1924. . + session of all the contents would lay down 
Present: —Mr: Justice Baguley. + ^ a principle that-all the passengers on an 
APPAYA AND OTHERS—PETITIONERS `` Ocean Liner are in joint possession of all 
versus ' . the -boxes in the’ passengers’ baggage- 
EMPEROR-—REsPONDENT.  . : yroom—a finding which it would obviously 

Burma Excise Act (V of 1917), s. -30 (c)—Liquor -be quite impossible to support. 
ene m n ee bundles of bottles: When the liquor of each person is kept 
Where the liquor of each of several persons ina Separate, as in the present instance, the 


place i$ kept separate, the owners of each portionof owners of each portion of itare not in 
‘tare not in joint possession of the whole. — . .',. joint possession of the whole. 
Nine persons were caughtin a sampan when I, therefore, set aside the conviction and 


i ^ in ni dleg of P 
quarts of country liquor were found innins buncies oF sentence and acquit the accused. The fines 
Held, that presumably each man was in possession which have been paid will be refunded to 
of his own four bottles and all of them were not ih them, : 
joint possession of all the contents. i K.S, D 
Emperor v. Nga Pyu, 36 Ind. Gas. 156; 8 L. B.R, < * =» =e 
. 464; 10 Bur. L. T. 74; 17 Or, L. J. 476 and Queene | 
Empress v. Rajia, P. J. 405, distinguished. ; 


Conviction set aside. 





Criminal- revision against an order of the .. 


Second Additional Magistrate Rangoonin ~NAGPUR JUDICIAL COMMIS- 


Summary Trial No. 1089 of 1924. ! : SIONER’S COURT. 

J UDGMENT.—In this case the accused . CRIMINAL Revision No. 260 or 1922. 
have been fined Rs. 10 each under the i November 24, 1922. ; 
Excise Act in the following circumstances:— -: . Present :—Mr. Hallifax, A, J. C. 


They were all caught in one sampan, and TUKARAM-—COoMPLAINANT—AÀ PPLIOANT 
in the sampan were found thirty-six quarts , ` "TN Versus 
of kazaw-ye in nine bundles of four bottles GANPAT AND OTHERS—AÁCCUSED— 
each. The learned Magistrate has convicted — . :  NON-APPLICANTS. | 
them all, holding that they werein joint Criminal Procedure Code (Act V of 1898), s. 235 


; c dme a : —Joint trial of complaints—Cattle Trespass Act (I 
possession of thir ty-six quarts. As authority of 1871), s. 21—Complaint by agent—Agent’s Dein 


.fór this he quotes the case . of E mperor v. - There is nothing illegal in the joint trial of any 
Nga Pyu (1) In that case two men were number of complaints; what is prohibited is the 


found carrying a pot containing eight joint ee Dreni and thas only when 
1 the acis eged are not so connected together as to 
quarts of country fermented liquor, and orm one single transaction. [p. 552, col. 1.] 


ut Jue f 
they were held to have been in joint DOS- “ty order to entitle an agent to file a complaint of 
session of the. eight quarts. This ruling the illegal seizure of cattle under the Cattle Trespass 
followed the-ruling of Queen-Empress v. Act, it is not necessary that the agent must know all 
Rajia (2), where also there was a jar about the matter from whaf he has seen himself and 


containing eleven quarts o f toddy said to not from what he has | been told by others. Libid.] 
have belonged to different people. — . ^ ' Criminal revision against an order of the 
But the present case is not' on all fours: Magistrate, First Class, Nagpur, in Criminal 
with the case quoted by the learned Magis- “appeal No. 40 of 1922, dated the 26th April 
TOR" PA S 1922. moo D NE 
4 Mio: b gue 8 Li; B. R. 464; .10- Bur, L. T. _ Mr. N. G. Sarkar, R. B., for the Applicant. 
JU PIS 7^ 03 TEE Mr, V. D, Sathaye, for-the Non-Applicant, 


Á 


tr 
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. decided thé, appeal in this case acquitted all. 
the accused. on two grounds, The first was, 
that the trial had been a joint trial of twenty- 
two complaints. . I ;eannot. see anything 


.. RANGA V, EMPEROR. 
ORBER.—The learned Magistrate who. 


. Mlegal in the joint trial of any number of. 


complaints, though, ag a matter of fact, 
there was. here one complaint only. What 


' is prohibited is the joint trial of different 


` geizure. 


offences, and .in this case even if the acts 
alleged did. coristitute more than one offence, 
which they do “not, they are undoubtedly - 
. so-connected together as to form one single 
transaction. The other reason for consider- 
ing, the. whole trial illegal,is, that. the 
complaint was not laid by the owner of the : 
“cattle seized, or:an' agent: personally ac- 
~ quainted: with”. the -ciréumstances of the 
Tt may, be. pointed out that, the. 


. complaint by Tukarám would, still be. rper-- 


V 
I 


.. féctly. good in:regàrd to the cattle belonging | 


, 10 him. 
"The 


"rBArüed Magistrate . has nót stated ` 


- definitely me degree o e: e 


ira E Cn 


' "agent to file a ae of Sas seizure . 


of. cattle, nor.would I venture to. express | 


any om on thé point. It se&mis, how- - 


has seen himself Een not EA what he has ; 
heen,.told by others. If-this is.correct; the 
agent must, be: a- person who is capable of 
giving what is called direct evidence of all" 
the Gircumstanées and notof a part of them , 
only. That would be possible in. few, ifany, . 
cases, 60 that that view of. the matter would. 
make’ the provisions of s. 2] as much a 
dead letter.as the learned Magistrate, thin. 
the opposite view. would. 

~ As- I« -haye' said, I do not propose to: 


* attempt to. lay. down exactly the. meaning 


< the. Cattle ‘Trespass Act speaks.. 


^ 


or'extent of the personal acquaintance with 
. the cireumstahces of which the section of 
‘It suffices 
in .my opinion, the. personal 


to. Say .. ‘that, . 


: acquaintance of ' Tukaram with the cir- 
. eumstarices of, the seizure of all the cattle 


"with his own in this case is of such a nature | 


belonging to others that were seized along 


and .degreé-as to. entitle him.to.make a-com- 
plaint as their agent under s. 21 of. the 
| Battle 


(841. 0. 1924] - 


taking anyother view. Each of the twenty- 
two owners would. file ^a separate com- 
.plaint, which would have to be separately 
tried ; there would have to be twenty-two 
repetitions of the evidence common to all 
the -ases -which is the bulk of it; even if 
the accused were acquitted in all the cases . 
they would haye. had the trouble and 
expense of twenty-two trials in’ place of 
one, and if they were convicted in all of 
them they would have to pay twenty-two 
sets of Court fees in place of one. Eveg 
now, if the present order is allowed to 
stand, each of the twenty one owners other 
thin-Tukaram. will, almost certainly put in 
a complaint in respect of his own. cattle 
and it would have. to be tried separately, 
as the present, proceedings would have to be 
-considered sufficient, excuse for.not-making 
the complaint ..within:the ten days - allowed 
by s. 20 of the Cattle Trespass- Act. ` 

"The learned Magistr ate remarks at 
the end of his judgment ‘that -he has 
“carefully gone through the prosecution 
evidence," but-from: the. -way-in- which -his 


_findings-on that evidence are stated and 


D 


= * 


-Trespass - Aot. lhat this is com- . 


` pletely i in accordance with the spirit of the . 


: “enactment is manifest. from à consideration 


of the great inconvenience that would be : 


` caused , to: the: appused in ‘this case from 


pcs Lave iit eere "m a -~ w ? 


~ 


_from ‘the fact that he had, already made up 
his mind that no decision on the merits of 
"the case.was required at all, it seems clear 
"that: he has ; not examined the case as 
thoroughly as is necessary to enable him 
io arrive at a proper-decision-on the merits. ` 
“For all these reasons; I set aside the acquit- 
tal of all four accused . ‘aud direct that the 
‘Magistrate shall re-hear the appeal and 
. decide it on the facts. I may remark, that 
. the. failure by. the; Trying Magistrate to 
record the fact that. the. substance of.-the - 
„accusation was explained to the accused 
. and “they were asked whether they were 
guilty or not eannot.affect the validity of 
; the trial in the least, as.it is manifest that 
-this was. actually done. 
G.. R.D; Order accordin gh. 


- 





‘LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1268 oF 1923. ” 
March 17, 1924. . i 
. Present :—J ustice Sir Henry Scott-8Smith' 
* Kr, and Mr. Justice Fforde. - 
RANGA AND OTHERS—APPELLANTS .. 
Versus 


EMPEROR— RESPONDENT. . 
Evidence Act (I of 1872), s. 82—-Answers to questions 
made by signs, whether verbal statement-—Admissibitity. 
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A reply. made.. by: eigns, dy gr KAN unablo to 
speak, in. ariswer to a. question. put 'to: him; taken 
logether with the quéstion, amounts to à verbal state- 
ment within the meaning of s. 32 of the Evidence 


‘Act and is admissible in evidence. 


: Buta v, Empress, 2 P. R. 1886 Cr; Queen-Empress y. 


^ Abdullah, 7 A. 385; A.- W..N.:(1885) 78; 4' Ind.’ Dec. 


- Bessions Judge; Rawalpindi, dated’ the 9th ' 


(N. 8.) 692 (E. B.) and Emperor v. Sadhu Charan. Das, « 


77 Ind. Gas. 993; (1922) A.I. R. (C:)'409;" 49 C. 600; 
26 C. W: N. 414; 96 Or L: J. 529, relied on. ^^ - 


Criminal. appeal from -an ‘order -of‘ the 


November 1923. 
: “Dr. Sir Muhammad I gbal, for tlie "Appel-: 
ants. -03 

E i Public: Prosecutor, fot the Respond” 


IUDGMENT.-This is- an appel. by u, 


--RANGA, v. -EMPEROR. . ET alesis eens 
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about 9 A.-M. OX "the ‘27th August. He 
recorded thestatement, Ex: P. B. at page 15 
ofthe record, which. has been putin evi- 
dence as a dying declaratión under s. 32 
of.the Indian Evidence Act. In the same 
‘way--the statements. of the wounded man 
made to tlie Sub.Assistant Surgeon and 
"to the. Head Constable have been put in 
"under the same section. 

"Dr. Sir Muhammad Iqbal, appellants’ 
Counsel, while admitting that the authori- 
ties are in support of the proposition 
that these statements are admissible, has 


-asked us. to -hold that they are inadmissi- 


ble.. We have referred to the following 
authorities :—Buta v. Empress (1), wherein 


Ranga and four others from the order of it-was held. that a dying declaration made 


the Séssions Judge of Rawalpindi con-: 


< victing them: of the murder of one Mahabat - 


' of village Hasal. 


Two of the appellants,: 
Manga and Dadu, -have been sentenced.to | 


death | ‘and the other three, Ranga, Hasham ` 


and: Sawar; to tr ansportation for life. The. 


- appeal is-a-joint one -filed’ by :Counsel, | 


, are also before us for confirmation of the. 
, meaning of s. 32.of the Indian Evidence Act, 


and the cases of those sentenced. to- “death ` 


sentences under s.374, OF P.C. . / 
The murder was committed. cat, about 


- midnight-on the night. between -the 26th, | 


'.at the Td of the occurrence. 


27th of August 1923. The moon was full on , 
the 26th August and was shining brightly . 
"The facts 
have:-been given very fully and clearly in . 
the judgment of the learned.Sessions. Judge. 
and need not be repeated at length. Fazal. 


“Kadir; Head Constableof Jatli Police Station 


“w 


(P. W. No. 7), heard -a noise: coming from : 


- the direction of Jatli village at about l A. M. 
- on. the 27th August. He took two Constables .: 


with him and’ went to Jatli and: found that. 

many people had collected: who told. him - 
that they heard a cry of mar gaya coming 
from the south-east of the village. He 
went.with the villagers.in that direction ' 
and found Mahabat lying ‘on the ground ` 
very. severely. injured. The. man’s throat 
had been cut: and.. he could not speak, but ' 


‘he is said to have replied to the questions 


. put to him by' means. of signs. 


He was 


_. taken to.the hospital at Daultala, which 


is near the place where he was found, 
where he was treated by Dr. Shiv. Ram, 
Sub-Assistant Surgeon, whose statemept is: 
on pages 8—10 ofthe printed record. . He 
also questioned the wounded man `` and 
received answers by ‘signs. ' The same 


- process was repeated by Bhai Narain: Singh, 
‘Honorary Magistrate (P. "W. 


No: 


C. 600; 26, 0. W: N. 414; 29 Or. 


.13) “at e 


- by signs, given-in response to questions put 


is admissible.in. evidence. Queen-Empress 
v. Abdullah (2) wherein it was held by a 


‘Fall, Bench of five Judges (Mahmood, J., 


dissenting) that the questions put to the 
. deceased , “and the signs. made by her taken 
|, together. might ‘properly be regarded as 
“verbal statement” .made.by a person as 
to the cause of her. death within the 


and were, therefore, admissible i in evidencé 
, under that section. 

Emperor v. Sadhu Charan Das (3), where- 
in & Division Bench of the Calcutta High 


Court, following Queen-Izmpress v. Abdullah 


(2), held that a reply made by a person 
unable to speak, in answer to a question 
put‘ to him, taken together with the ques- 
tion, amounts to a “verbal” statement 
within the meaning of s. 32 of the Evidence 


. Aet. 


We fully agree with what has been held in 
these cáses and Sir Muhammad Iqbal has 
"been unable to refér us to any authority to 
the contrary. "We, therefore, hold that the 
questions put to: Mahabat, deceased, and 
the answers made by him by means of si ens 
taken together.amount to verbal statements 
and are admissible in evidence under s. 32 


of thé Indian Evidence Act. 
IN. B.— The rest of this judgment is not material 


for y IINE of this réport.— Ed. 


Appeal dismissed 


1 2: p ‘R.1886. Cr. 
di 7 A. 385 A. W. N. (1885) 78; 4 mo Dec. (x. s.) 


:699 (F. 


(3) 77 PN Cas. 993; (1922) A. 1 BR © ) 409; 49 


LI 
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» 2243 at ee o2 ae . E * a é 


- - rai 


$54 


CALCUTTA HIGH COURT. 
GOVERNMENT APPEALS Nos. 4 AND 9 : 
or 1922. 

“ August 21, 1923. 


Present :—dustice Sir Thomas Richardson, ` 


Kt., and Justice Suhrawardy. 


LEGAL REMEMBRANCER—APPELLANT . 


versus 


MANMATHA BHUSAN CHATTERJEE 
AND OTHERS—RESPONDENTS. 

Penal Code (Act XLV of 1860), s. L15—" Delivery 
of property," meaning of—Cheating by causing damage 
—Üjffence, essential ingredients of— Damage ioo ve- 
- mote—ccused, whether guilty. : 

Property is delivered when something in the owner- 
shíp or possession of one man is delivered into the 
ownership or possession of another. [p. 558, col. 1.] 


Wagons taken for a colliery siding in order that 
they may be loaded by the colliery with. coal do 
not go out of the possession and control of the 
Railway Company and cannot be said to be delivered 
to the colliery within the meaning of s. 415 of the 
Penal Code. [p. 558, col. 1.] 

R. v. Kilham, (1810) 1 C. C. R. 261; 38 L. J. M. C. 109; 
22 L. T. 625; 18 W. R. 957; 11 Cox C. C. 561 and R. v. 
Chapman, (1910) 4 Or. App. R. 276, referred to. 


The offence of cheating by causing damage does 
. not necessarily involve fraud or dishonesty. [p. 558, 


col. 1.] 


lt is not necessary that the resulting damage or. 


likelihood of damage should have been within the 
actual contemplation of the accused wben the deceit 
was practised. But the person deceived must have 
acted under the influence of the deceit, the facts 
must establish damage or likelihood of damage and 
the damage must not be too remote. [p. 558, col. 2: 
p. 559, col. 1.) , | 

. Ramanath Kalapahar v. King-Emperor, 2 O.L. J, 
524; 3 Or. L. J. 160, Milton v. Sherman, 46 Ind. Cas. 
701; 22 C. W. N. 1001; 19 Cr. L. J. 781; 28 0. L. J. 
485, Baburam Rai v. Emperor, 33 O. 775; 9 C. W.N, 
807; 2 Or. L. J. 388; 1 C. L. J. 469, Mojey v. Queen- 
Empress, 17 O. 606; 8 Ind. Dec. (N. s.) 943, Kishori 
Lal Chatterj v. Emperor, 9 O. W. N. 764; 2 Or. L. 
J. 422 and Mahadev Lal v. Dhonraj Misr, 12 O. W, 
N. 750; 7 C. L. J. 375; 7 Cr. L. J. 342, followed. 


The word “cause” in s. 415; Penal Code, excludes ` 


damage occurring as a mere fortuitous sequence 
unconnected with the act induced by the deceit 
on the other hand the definition, as it stands’ 
is wide enough to include all damage resulting or 
likely to result, as a natural consequence of the 


induced act. [p. 559, col. 1.] 
Mojey v. Empress, 17 C. 606; 8 Ind. Dec. (N. s.) 943, 


referred to. 


Appeal against an order of the Sessions 
Judge, Burdwan, dated the 7th June 


1922. < 
Mr. S. R. Das (Advocate-General), Mr, J. 
Camell and Babu Ambikapada Chowdhury 
forthe Crown. ` >ù 4 
Babus Dasarathi Sanyal, Debendra Na. 
yayan Bhattacharjee, Manmathanath Muker- 


'8&. 120B of the Penal Code. 


" LEGAL REMEMBRANÉER V, MANMATHA BHUSAN OHATTERJEE, — |84 1. C. 1924] ` 


jee, Lalit Mohan Sanyal, and Subodh 
Chandra Lahiri, for the Respondents. ` 


JUDGMENT. 


Richardson, J.—The four faccused 
were tried by the Magistrate of Asansol on 
two charges imputing criminal conspiracy 
to cheat the East Indian Railway Co. 
The charges were laid under s, 420 read: 
with s. 120B and under s. 417 read with 
That is to say, 
on the same evidence the accused were 
charged with conspiring to cheat the East 
Indian Railway Co. in each of the two 
ways defined in s. 415. The Magistrate 
convicted the accused on both charges but 
passed sentence only under the charge 
which refers tos. 420B read with s. 190B. 
He sentenced all the accused to imprison- 
ment till the rising of the Court. In addi- 
tion he imposed on the: accused Biseswar 
and Manmatha & fine of Rs. 300 each and 
on Ramdin Lal and Hriday Narain a fine of 
Rs. 500 each. 


On appeal to the Sessions Judge of 
Burdwan, the convictions and sentences 
wor set aside and the accused were acquit- 
ed. 


We have now. to deal with an appeal by 
the Local Government from the Sessions 
Judge's judgment of acquittal. 


The charges relate to the period between 
February and May 1920, during which the 
supply of Railway wagons for the transport 
of coal was strictly controlled and regula- 
ted by Government under the Defence 
of India Act and Regulations. The num- 


ber of wagons to which a, colliery was 


entitled for the supply of coal to a parti- 
cular consignee was fixed by a Government 
Officer, known as the Coal Transport 
Officer (C. T. O.); and under the Regulations 
no colliery could obtain and the Railway 
could not supply to any colliery more 
wagons than the number so fixed, The 
distribution of wagons depended in the first 
instance on a division of the purposes. 
for which coal was required into five 
classes in order of preference as follows :-—~ 


1. R. I. B., for the Royal Indian Marine, 

2. Loco, for Railway purposes. ' 

9. Super X, for essential industries. _ 

4. X, for the more favoured mills and 
factories, Wu ee É 


^ 


-of any inferior class. 


- 
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5., Public, for private consumption and 
the smaller industries, 


The demands for wagons was dealt with ` 


on-the principle that the needs of a supe- 
rior class must be met in priority to those 
While, therefore, 
Government control. nominally extended 
only to. the first four classes, it was not till 
the wagons required for those classes had 
been provided that the Railway could make 
any wagons available for the publie class. 
In the present case we are mainly concerned 
with wagons required: for the purposes 
denominated X. - 


account, as brief as possible, is necessary 
of the complieated' machinery by which 
control was maintained. . 
A consumer, having contracted with a 
colliery for the purchase of coal, had to 
apply to the Coal Transportation Officer 
for the requisite number of wagons, 
stating ‘the purpose for which the coal was 
required and the name of the colliery. The 


-Coal Transportation Officer might refuse 
the application or. sanction the supply of 
such number of wagons as he thought fit. ` 


The number might -be fixed once for all, 
say six wagons, orit might be so many 
wagons periodically, as one daily or four 
weekly: If wagons were sanctioned, a copy 
of the sanction was sent to the Coal 
Manager.of the East Indian Railway in 


Calcutta and acopy also to the Manager, 
ofthe colliery, and to the consumer. The 
‘Coal Manager then intimated the sanction 


tothe District Traffic Superintendent (D. 
T. S) at Asansol by a letter called the 
letter of authorization, of which again a 
copy was forwarded to the colliery. 

‘In the office of thé District Traffic 


‘Superintendent there were clerks called 


“checkers” who dealt with different areas 
or sections served by the,'railway. On 
the receipt ' of-a letter of authorization 
it was the duty of the checker concerned 
to enter such details as the following 
in a "special.ledger,;' the date of the 
entry, the class (e. g., X), the number of 
wagons sanetioned, the name of the colliery, 
and the date and number 
authorization. .  . "M^ 

On the strength of their copy of the letter 
of authorization the colliery became entitléd 


. to indent on the District Traffic Superin- 


tendant for the number of wagons sanc- 
tioned. Onreceipt of the indent it was the 


` checker’s duty: to~ compare” it with -the 


of the letter of 


999 


entries in the “special ledger.” If he 
found the indent in order he made a 
note upon it himself showing how many 
wagons the indentor was entitled to. 

It was the daily duty of the District Traffic 
Superintendent to distribute the available 
wagons between the different classes. This 
he did by an order fixing the percentage 
of the demand for an inferior class which 
could be complied with. If he allowed, 


‘say 90 per cent. ofthe demand for X class, 


each indentor for wagons for that class 


"would receive half his ‘sanctioned number, 
7 “of course, omitting fractions. 
In order to understand the charges, some ` 


Thus, when the indent from the colliery 
which we are trying to follow, passed from 


“the checker to another clerk called the 


"poster," it was the letter's duty—a purely 
mechanical one—to enter in a form called 
the Indent Allotment Sheet the number of 
wagons to be allotted in full or partial 
compliance with the indent, as the case 
might be, according to the percentage order 
of the District Traffic Superintendent. This 
sheet might of course show the allotments 
made to more than one colliery. 

From the Allotment Sheet other docu- 
ments were prepared— 

(1) the Pilot Guard’s Memo. by one clerk, 

(2) the Wagon Chalan for each colliery 
by another clerk, and 

(3) the Special. Supply Statement by a 
third clerk! 

The Pilot Guard’s Memo. and the Wagon 
Chalans were both made over tothe Pilot 
Guard, The Wagon Chalans which showed 
the number of wagons allotted and the 
class were made over by the Pilot Guard to 
the named collieries when the wagons were 
taken tothe colliery sidings. In the result, 
therefore, the Wagon Chalan corresponding 
to any particular indent became the autho- 
rity which entitled the colliery to load the 
allotted wagons with coal. 

The Special Supply Statement went first 
to the weigh bridge X clerk who entered 
upon it the indentification numbers of the 
wagons to be supplied to each colliery, 
Having done so the statement went to the 
checker in the office of the District Traffic 
Superintendent who then entered in his 
Special Ledger the actual number of wagons 
supplied to each colliery in his section. It 
was the checker’s duty to keep count of 
the balance, if any, still due under the 
relative letter of authorization and so to 
check subsequent indents referring to that 
letter. The colliery, as I gather, might 


é 


i 
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, gO one. indenting till othe full. number —— (2).altered the ‘original. entries as in (1) 
authorized: had been suppliéd. | and supported the alteration. by adding:a 
‘THE. “whole: roeéss of, allotment. would .referenee.to a fictitious’ or non-existent 
'Seem "generally y. to. have been, carried out letter of authorization, to which a false 
.on the day the indénts | were received, the ,numberand date were assigned, < ; 


: "wagons being; taken to the sidings: on the. (3) passed an indent for wagonsin exeess 
` following dày. _ of the number actually authorized, 
' Having. outlined tha édurse of business, ` (4) interpolated in the Allotment Sheet, 


‘I return to: the accused.. Manmatha and "with which he had no büsiness to meddle, 

'Biseswar were checkers in the office ofthe an. entry showing wagons allotted to the 
“ District "Traffic Supetintendent. at Asansol. colliery which had not in fact been allot- 

"Manmatha was in charge of the down Asansol ` ted, 

Pilot section and Biséswár of another section, ~ (5) altered the class for, which the supply 
“Ram Din Lal was the Manager | of the B; P.. ' of wagons was: authorized by changing A 

‘Singh Colliery within Manmatha's; section. : ‘into super X, 


“Hriday Narain wasa broker, or interme- (6) omitted to post jin his’ Special 
' diary’ standing between the colliery and ; Ledger “wagons actually allotted and sup- 
.eónsumers. | "plied. 


So- far there: is nd: | dispite’ "but I now It’ is :found that Ram Din Lal, the 
come to. the. controversial ` „part - of the : Manager of the colliery, must have ean 
case. At the trial; évidence was led to show 'in league with Manmatha, or otherwise 
"the part which each. of tlie accused: played he would not have submitted indents. 
“in the alleged ` crimival . - conspiracy. On for wagons in excess of the number Speci- 
that evidence ‘the’ Cour iS ‘below came to fied in the letters of authorization of which 
' substantially the*same' conclusions Of fact. .in the ordinary course he had received: 
“They differéd as to the result. “The learned copies. . 

Sessions - J’ udge,. overrüling ` the ‘learned © + Ag regards the checker Ping a it is 
"Magistrate, held’ that: ‘the’ facts’ found did ‘found ` that in several instances. "Be CoO- 
not disclose the offet&ésichargéd. "' The "operated with Manmatha in procuring un- 
‘accused, make no admissions as to the-facts | authorized wagons for the colliery. It is 
and the appeal before'us has: so far been also found that the broker Hridáy Narain 
' argued with referenceonly to. the questions, was à.party to the conspiracy. 
mainly questions-of lai, arising’ out. of On these findings itis contended T the 
the difference of . opinion between: the "Crown that the’ accused, more especially . 
two Courts. “For the" purposes’ of the.pre- - Manmatha and Ram Din Lal, were rightly 
sent discussion, therefore, we assume; with- pd by the Mag oistrate ander both the 
oüt deciding, that ‘the? facts ' have been "charge 
correctly found by those Oourts. ` ` TES C apres run. as follows :— 

"To: simplify; matters, T will deal mainly (1) “That you.........conspired with each 
“with «the ' Cases of ‘Manmatha ` and. Ram other and ‘other persons unknown to cheat 
‘Din Lal.” “As against~ Manmatha‘ it is the East Indian Railway by:deceiving. the 
‘found’ that-ih’ various ways, by. manipulat- said Railway. and by. fraudulently. aud dis- 
"ing His Special Ledger; ór: by making un- honestly inducing the same Company to 
‘authorized ‘entries’ im other ‘décuments, he ‘deliver, through tha office of the District 
‘procured the supply. to “the B: P. Singh Trafic Superintendent, Asansol to B.- P. 
Colliery of more: wagons ‘than: .the colliery Singh Kalipahari Colliery for the carriage 
‘was entitled to under three'létters of- of coal ôr soft coke, a- larger. number of 
authorization issued by'thé Coal Traüspor tä- “wagons tlie property ofthe Bast indian Rail- 
‘tion Offieer-tó thrée different consumers. way than the said colliery was entitled to 
‘Without. entering” into unnecessary ' ‘details receive and thereby committed an offence 
it is: found ‘that in one or more instances ‘punishable under ss. 420-120B of the Indian 
‘Manmatha— | | | Penal Code.” ` 

(1)'altered the sus entries in^his | (25 "That you....... 7 conspired with each 
;ledger relating to a: leiter of authorization. other and other persons unknown to 
‘go, ‘as. to inérease the supply authorized by -cheat the East Indian Railway Company by ` 
the Coal Transportation Officer, e.g.,by-sub-- deceiving the said Railway -and so inten- ` 
"stituting two-wagons daily’ for two weakly, ‘tionally. inducing the same Company to. 
the number si authorized, ;, <>, Supply. through. the office. of the District .. 


* 
i x tr~ qum . et weed (A E grt om ma- ao xs ^ xL 
^ 
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Traffic Superintendent, Asansol to B. P. 


Singh. Kalipahari Colliery for the carriage 


of coal and soft coke, a. larger number of 
wagons than the said colliery was entitled 
to receive and which the said Railway 
would not do (sie) if, not so deceived .and 


which would cause or: was likely. to cause. - 


damage orharm to the said Railway in its 
reputation and thereby committed an offence 


punishable under ss, 417-120B of the Indian . 


Penal Code.” l | 
There is no doubt about the existence of 


a criminal conspiracy as defined in s. 120A. 


ofthe Code provided the overt aets com- 
mitted by the two checkers amount to 
. cheating.: But before “considering the de- 


. that the'expression: “East Indian Railway” - 
meant the-lines of rail and not the Con- ' 


finition of that offence in s. 415, there are” 


.oneor two preliminary observations to be 
made, : | 


In the first place, I haye no doubt that 


this prosecution was launched because -the_ 


authorities of the. East Indian, Railway. Com- . 
pany strongly suspect that the checkers, Man- , 
matha and Biseswar, were bribed by the, 


colliery. Ifthe facts have been correctly . 


found, Isympathize largely both with this 
suspicion and with the 
‘parties concerned should be-brought to 
book. Bribery and corruption and under- 


M 


desire that the , 


hand practices of all kinds are constant © 


enemies to civil progress. But it ‘has 
still to bestated that bribery is not proved. 
Tt is conceded for the Crown that there is 
no tangible evidence of money passing 
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fraudulently and diéhonestly as those words 


are used in the Code. ' | 

- "Thirdly, as to the frame of the charges, so 
far “as they speak of the East Indian Rail- 
way being óéheáted,' Mr, Sanyal for the 
defence' took the .exception that an in- 
animate object cannot’ be cheated or havea 
reputation. But the charges also refer to 
the Company and; however, loose the lan- 
guage may be; no'one could have’ supposed 


pany. Further, we were told, and I will 
assume’ that there is evidence on the 
record, which, if accepted, shows that res- 
ponsible- officers of the Company in its 
Asansol Office were deceived and induced 
either to-allot wagons to.the B. P. Singh 
Colliery’ which would ‘not otherwise have 
been allotted or ‘to’ make out Wagon 
Chalans for the colliery which would not 
otherwise have been’ made out. If that be 
so, the evidence is sufficient to support the 
allegations in the charges'that the Railway 
Company was by reason of deceit induced to 
att in a certain way: “A Corporation, such 
as a Railway Company, is dn artificial per- 
son, and its'aets are those of-the agents 
who--act forit and in its name. It would, 
however, have- been: more regular if the 
charges: had- been specific in this respect. 


' [See -Billinghiirst v. Emperor (1)]. 


from the colliery to the checkers and that: 


so far the case’ rests'on suspicion only. 
The observation, it is hardly necessary to 


add, does not excuse the accused if their - 
proved acts constitute an offence under the : 


Code: | 
Secondly, it is 


money to the East Indian. Railway Com- 
pany. The colliery paid for the use of the 
wagons supplied to them at the usual rates. 
The Railway Company, therefore, ^ 


upon the Defence of India Act and Reglua- 
tions' and it was also argued for the Crown 
that thé conduet ofthe checkers was dis- 
honest in the.sense that they intended to 
procure some wrongful gain or advantage 


| not suggested that the con- . 
duct of the accused caused any.loss of - 


was -. 
not defrauded. But a fraud was committed. 
. punishable 


for the B. P. Singh Colliery at the expense ` 


of other collieries. ' 
for the defence in this ‘connection and for 
the purpose of the first charge, I will take 
-it. that on. the -facts found, the chéckers 


acted frduduently or dishonestly, ór jboth.- 


No point was made. 


} 


‘ 
3 


I come;now to- the two forms of cheating 
defined in s. 415.. They are as follows :— 
(1) “Whoever, by deceiving any person, 


‘fraudulently or 'dishonestly induces the 


person so deceived to’ deliver any property 
is said to cheat.” 


asat 49 


. under `s. 420 which. says: 
“Whoevet cheats and thereby dishonestly 
induces the person deceived.to deliver any 
property to any person _ Shall be 
punished with imprisonment, etc. 

In the second form the offence is punish- 
able underthe more generals. 417—" Who. 


aba aan $a 


"ever cheats shall be: punished with im- 


prisonment, ete" , ... 


32 Ind. Cas. 545; 27 C.W: N. 821-at p. 815; 
“sz ALR. (GC) 48; 20 Cro di 13135 


4 


? 
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Asto the charge which assigns cheating 
in the first form, the question principally 
discussed was whether the taking of the 
wagons to the ‘colliery siding inorder that 
they might beloaded by the colliery with 
coal was a delivery of property to the 
colliery within the meaning of the defini- 
tion. Í 

As to the colliery siding, there is no 
evidence that it belongs to the, colliery ; 
on the contray the evidence is that several, 
collieries may use the same siding. In that 


state of the record we must, I think, assume. 


that the colliery sidings belong to the 
Raliway Company and not to the collieries, 
It follows that the wagons never leave 
railway land. 
Property, as it appears to me, is delivered 
when something in the ownership or pos- 
session of one man is-delivered into the 
ownership or possession of another Railway 
wagons are no doubt “propery.” They are 
the property of the Railway Company. In 
my opinion, however,they are not'as pro- 
‘perty -delivered to a colliery merely by 
being taken to the colliery siding. No 
doubt the colliery is entitled to load the 
wagons but the. amount of control exercis- 
ed for that purpose seems to be of à very 
limited character. It is said that collieries’ 
sometimes exchange wagons but the evi- 
dence on this point is unsatisfactory and it 
is certainly not shown that the practice if 


it exists at all is authorised. On the mater- , 


ials available. I am unable to say that the 
wagons ever go Out of the possession and 
control of the Railway Company. 

Though some reference was made in the 
argument to R. v. Kilham (2), |cf. R. v. 
Chapman (3)) we have not considered 
whether the delivery of the Wagon Chalans 
to the colliery amounted to a delivery of 
property within the meaning of the section. 
The case against the accused has not been 
put or investigated in the Courts below on 
that basis. The charge says that wagons, 
the property ofthe Railway Company, were 
delivered to the colliery. In my opinion 
the charge so framed is not substantiated 
and the accused are entitled to an acquittal 
upon it, wa mE 

There remains the charge of cheating in 
the second form. In that form the offence 
. does not necessarily involve fraud or dis- 
honesty. The words of the definition are 

(2) (1870) 1 C. C. R. 261; 39 L. J. M. O. 108; 22 L. T. 
(35; 18 W. R. 957; 11 Cox. C. O. 561. 
(3) (1910) 4 Or. App. R. 276. 


. regard as criminal offences. 


f 
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` undoubtedly wide and if pushed. to the full 


limit oftheir.meaning might entbrace, acts 
which the.man in the street would hardly 
That observa- 
tion, however, raises a question of the ap- 
propriate punishment in the particular case 
rather than of construction. 


Clause 392 of Lord Macaulay’s draft cor- 
responds to the first part of s. 415. The se- 
cond part would appear to have been added 
at some later date after the Code had left 
his hands and the hands of the Indian Law 
Commissioners. The illustrations throw no 
lighton whatis meant by damage or harm 
in body, mind or reputation and so far as 
such damage is concerned the offence is not 
very appropriately placed in the Chapter of 
the Code relating to offences against pro- 
perty. The essence of the offence would 
seem to liein the possibility of damage or 
harm being caused or likely to be caused 
in' the said respects or in property. 
Generally speaking, a criminal offence 


' consists of an act done by the accused 


with a specific criminal intent or state 
of mind,.constituting the mens rea. Diff- 
culties connected with the notion of causa- 
tion, common enough in other branches of 
the law, such as tort, seldom arise. It is - 
true that negligence is sometimes punish- , 
able as an offence because it causes or is . 


' likely to cause hurt or injury to another (cf. 


ss. 279 and 280 and 284-287 of the Code). 
But cheating in the second form has this 
additional peculiarity. The damage is to 
be caused by the person deceived to himself. 
Indirectly it may be, the damage is to result 
from the deceit, but immediately it is to re- 
sult from theinduced act of the person de- 
ceived. This no doubt explains why. the word 
"injury," defined in s. 44 of the Code as "any 
harm whatever illegally caused to any per- 
son in body, mind, reputation, or property," 
was not employed in s. 415. 

It does not appearto be necessary that 
the resulting damage orlikelihood of dam- 
age should have been within the actual 
contemplation of the accused when the de- 
ceit was practised. But authorities in this 
Court lay down— a 

(1) that the person deceived must have 
acted under the influence of the deceit, 
Ramanath Kulapahari v. Emperor (4) and 
Milton v. Sherman (D) ; 

(it) that the facts must establish damage 

(4.2 ©. L. J. 524; 3 Cr. L J. 


160. 
(5) 46 Ind, Cas. 701; 22 O. W. N. 1001; 19 Cr. L. J. 
781; 280, L. d. 483. ‘ | ` $ 


[B4 Y, O. 1024] ^ LEGAT, HWEMHRANCER v. MANMATHA BHUSAN. OHATTERIÉS, 


or likelihood of--damage,.Baburam Raz v. 
Emperor.(6) ;. and, 

(iii) that the damage must not be too 
remote, Mojey v. Queen-Empress (7), Kishori 
Lal Chatterji v.. Emperor (8) and Mahadev 
Lal v. Dhonraj Maasri (9). ; 


On the point of remoteness of damage, 


there seems no sound reason why a defini-: 


tion which presupposes wilful deceit on the 


part of the accused should- be too narrowly ` 


interpreted. The word “cause” doubtless 
excludes damage occurring as a mere fortuit- 
ous sequence, unconnected with the act 
induced by the deceit, except as every event 
is connected with preceding events in an 
unending chain. On the other land, the 
definition, as it stands, is wide enough to in- 


clude all damage resulting or likely to re- . 


, sult as a natural consequence of the induced 
act. : In Mojey’s case (7), however, the learn- 
ed Judges said :—"We think that the 'dam- 
age orharm must be the necessary conse- 
quence of the act done. by reason of the 


deceit practised, or must benecessarily likely - 


to follow therefrom." Y take it that these. 
expressions mean at their lowest that the 


damage must be the direct, natural or prob- - 


able consequence of the induced act. - 

In the present case, there is-no question 
on the facts found that the act of the Rail- 
way Company in allotting an excessive or 


disproportionate: number of wagons to the - 


B. P. Singh Colliery was induced by the 
deceit practised by the accused or some of 


them. The difficulty is as to. the element: 


of damage. : 
' A Corporation cannot well suffer damage 
1n mind or body and the charge maintains 


that the Railway Company suffered damage . 


not in.property but in reputation. I will 
concede that an incorporated Company may 


~ 


have a reputation for the good conduct of. 


the business or undertaking of the Company 
and that the Company's reputation may: be 
quite distinct from that of any of its 
officers, however highly placed. Under the 
définition, however, it is clearly not suff- 


cient to say merely that the mal-practices of - 


the two checkers brought or tended to bring 
the administration of the Company into dis- 
credit. The question is whether the allot- 
ment of the excess wagons to one colliery 
caused or was likely to' cause, within the 

(6) 32 C. 775; 9 C. W. N. 807; 2 Cr. L. J. 388; 1 'C. 
L. J. 469, 

p 17 O. 606; 8 Ind. Dec. (N. 8.) 943. 

8) 9C. W. N. 764; 2 Or, L. J. 422. 

9) 12 C. W. N. 750; 7 C. L.J. 375; 7 Cr. Le Jy 
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meaning of the definition, damage to the 
Company. in reputation. It was argued 
very plausibly for the Crown that under the 


“Indian Railways Act, 1890, s 42 (2), "A 


Railway Administration shall not make or 
give any undue or unreasonable preference 


...lo orin favour of any particular person," 


thatthe East Indian Railway Company sets 
great store on its reputation for imparti- 
ality and that this reputation was affected 
or endangered by the allotment of the wag- 
ons, I will not say positively that the Rail- 
way Company suffered no damage to its re- 
putation but in view of the authorities I 
am disposed to conclude that this damage 
was too remote. It appears to me that the 
damage here complained ofis indirect and 


"ulterior rather than the direct, natural or 


probable consequence of the action which 
the Company was deceived into taking. 
The direct consequence of one colliery get- 
ting more than their fair share of wagons is 
that other collieries must suffer the dis- 
advantageof getting less than their fair share. 
If it be said that a suit might have been 
brought against the Comany for damages 
for undue preference, such a possibility 
under s, 415 would come. under the head of 
damage or likelihood of damage to property 
and not of damage to reputation, A 
charge alleging damage or likelihood of 
damage to: property would, I think, 


. have ‘been easier to support than the 


charge framed. For, in my opinion, in 


.& case of the present. description it is 


rather in the region of property than in 
that of mind and reputation that the 
natural and probable consequences should 
be looked for. 

There is another aspect of the matter 


‘which ought not to be neglected. We are 


dealing with a criminal charge and the 
evidenee adduced and the circumstances 
disclosed should be sufficient to satisfy the 
Court or a Jury that the damage complain- 


‘ed of was caused or was likely to be caused. 


In this case is there any more reason to say 
that the Company’s reputation for 
impartiality suffered than to say that 
their reputation for efficiency of  super- 


vision suffered? We .are dealing with a 


great Railway Company. Would any re- 


asonable person suppose that the Company 


or the head officers or Managers of the 


. Company in Calcutta were parties to or 


connived at the special favour shown to 


* 


the B. P. Singh Colliery? The genera] 
feeling would, 1 think, be that ifa complaint, 


t 


E M 83 J. E. 170, iT. G. T 354; 3 


ES . EC 
Weré. «iade t to the ‘Company the ‘Company 
would: do ‘its ‘best “to mend matters. The 
act of ‘the’ Company would’ be" attribut- 


ed to“ mistak due to’ carelessness Or pres- ` 


sure of business or, as the allegation ‘here’ 
is, to the, Company: being misled by its - 
subordinate staff. Error of this “kind : may : 
occur in all business , which is done’ on’ a `' 
large scale and a margin would be allowed ' 
for In judging of the conduct of the business. ` 

Our attention’ was directed at any, rate- 


' to some part of the evidence | adduced ` 


bearing: on the alleged injury: to. the Com" 


“pany s reputation.' We were told that two" 
articles appeared in the newspaper : : Cóm- i 


merce’ but they were not placed- ‘before ' 
us, "We were'sliown an anonymous letter" 
received i in the Calcutta Office. The oral’ 


oe lie he Ney qu ams Te amete 
PALATT RAT V. ‘EMPEROR. - 


is 1. 0. 1994] ` 
Pardon: when -accepted— Accused expressing ignorance - 
of facts after tender--Pardon, whether accepted. 


Á.:pardon;can be said, to be accepted when the | 


person to whom it is tendered does volunteer fo make 
some statement with reférence to the ‘crime. 

When, therefore, the person‘to whom pardon was 
tendered expressed complete ignorance and stated that 
he. was: indiferent whether a par ‘don was - granted 
or not: 


Held, that he did mot -accépt the pardon and the ' 


provisions of s. 339 of the! Or. P, C. did not apply. 

Oriminaálappeal against an: order of the 
' Sessions Judge, Azamgarh. 

: Mr; M. U. S. J ung, for the Appeliant. 

. I The'Government Pleader, for the Crown. 

21 UDGMENT.—Hight. persons have 
appealed from their conviction under s. 395 
of:the Indian Penal Code of committing a 
dacoity:: ‘The learned Sessions ‘J udge con- 
curring with the unanimous opinion of all 


evidence consisting of the’ opinions ' of -the four assessors, held the appellants to 
certain, ‘witnesses’ on ‘the subject is of' be guilty., Dacoity , ‘was committed in .a 


more than doubtful admissibility, Without; market and.all the appellants ' were known. 


some furthér examination of the "materials ' 
on the record “and. further argument' I 
should. hesitate to assert that the allotment - 
of thé excess wagons, to ihe B.’ P. Singh 
Colliery éaused or waé likely to cause any . 
appreciable “damage « to. the . Company’ S 
reputation. ' EE ` 

On the whole I come to i dn that 


the Sessions J udge was right in acquitting ' 


the accused on both charges. R 

‘Tt was said in'"argument that it was, 
difficult to’ make dishonest, clerks account ' 
for their actions: ° 
exists which ‘imperils the due administra- ` 
tion ‘of* the -Railway ` Company, it, Would 


not, 'T think; be béyond the resources of 


tHe Legislature ‘to “devise ‘a remedy. '[C7. 
Penal Code.] : 

“In the result I am of opinion that ‘this | 
appdal ‘should be dismissed; : 
- ‘Appeal No.:4^is governed by similar” 
consideration and. must also be: dismissed. 

Subrawardy, J.—I agree. 

K. 8. D. Appeals dismissed. 


(10): (1919) 2 K. B. 171; 88 L-J. K. B. 816; 191 L. 
35 T. L. R. 362. +. 





“ALLAHABAD: HIGH COURT: 
‘ CRIMINAL APPEAL No, 26 or 1924, 
April 8, 1924, >` 

|... Present :—Mr. ‘J ustice Dalal; .. 
PALATI RAI AND OTHERS— ACCUSED.— 
‘APPELLANTS ` Je Pu 

| oO persus 5 70d sion 
PME  EMPEROR--Orrosirm Piem 2 
Criminal Procedure Code (Act- V of 1898), 8, 839 — 


. rance and stated that he 
. whether a pardon was granted to him or. 


to :the shopkeepers. 


-Their names were., 


promptly ‘mentioned ‘in. the ‘first report. . 


There is nothing that ean be urged i in favour. ; 


of the appellants. : . 


~ 


‘A-point of law was raised as regards one ; 


-appellant Palati. Rai. 


He was produced- 


before a Magistrate to have his statement . 


recorded asa confession on tender of a, par- 


dón.. The Magistrate tendered’ pardon to 


' him “but the proceedings indicate that the 
' pardon' was not accepted by him. The 
learned Counselhere argued that the case 
-s.-339 of the. Cr. P. C. ‘and, therefore, 
Palati Rai could. 


+ 


-Ifa state of “things” of Palati:Rai came - within: the provisions of . 


not be tried. without a . 
: certificate: from’ the Publie .Prosecutor 


and ‘in-all events : could : not be, jointly ` 
Sage: v. Enchbole . n and. s. 477 A of the ' tried :with the other accused, I have, ex- 


amined the record and am satisfied that 
'the observations.of the learned J udge. are 


' eorreot.  - 
‘A tender of pardon was made to Palati 2: 


“Rai but when the Magistrate started re- 
that he knew nothing: Here there was no 
acceptance of pardon. . 
accepted when the person to -whom it is 
tendered does volunteer to make some state- 
ment with reference to the crime. 


' cording his statement Palati Rai. declared. | 


~~ 


A pardon would be . 


- 


In this 


case Palati: Rai expressed: complete igno-. 


was indifferent 


not.; I agree with the lower Court that’ 


The: 


: Palati Rai did notaccepttheténder of pardon. |. 
Under the circumstances tlie’ provisions, 
<i of, 339, do.not apply: ‘to’ his 6ase-- 


appeals of all the appellants are ‘distnissed,. 


Appeals dismissed, ` 


` 


K. 8. D, 


Pc quen "-—— P norme 
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5 PRIVY COUNCIL... . Msuecessors-in-interest/ of one Mi’ Po Ma 
_- APPEAL FROM THE LOWER BURMA CHIEF ‘(who died in. March. 1917) and of one Shwe 
; : COURT. aa l ‘Zan U {who died in October 1918). Mi Po 
* July 29, 1924, - . : Ma and Shwe Zan U "were the owners of 
 Présent:—Lord Shaw, Lord Blanesburgh, the properties in suit. They each of them 
© -Bir John Edge-and Mr. ‘Ameer Ali. ‘died heavily indebted: Amongst their cre- 
. MA SA. BON axp.orHERS—PLaiNTIEES—  ditors were the Bank. of Bengal and the 
^^ . APPELLANTS: | .. ' ¿second defendant Maung Tha Nyo. He 
o5 t * Versus coc . . died .while the appeal in: the suit to the 
' MA DA TWEE: AND orHERS—DEgrENDANTS— "Chief Court was pending, and his estate is 
Qd i RESPONDENTS. represented before the Board by the res- 


' Specific Relief Act (Iof 1877), ss. 12, 23—-Contract ` pondents Nos. 2 (A) to 2(K). Their Lord- 

rotta aan nee Vendor's defaultmot going ships will continue to refer to him and his 

to ront of contract—Specifie performance. : : 

, The plaintiffs ep fo sell certain - propertiés estate as the second defendant. 

. to. one M. T.' on the terms that “the plaintifs - ‘On Shwe Zan U's death the Bank and 
‘would be entitled to buy them ‘back within three "the second defendant took steps to enforce 

years for the original sale price together with their. claims against the estates of their 


„another fixed :sum “for profits and kindness.” ; : 
M. T. having withdrawn from the arrangement deceased debtors. The Bank obtained a 


“his ,place ‘was taken by M.D. and the deedsof sale ~mortgage-decree over the properties in suit 
and: reconveyance originally prepared were utilised .for: upwards of Rs. 88;000; the second 
after. necessary interlineations and alterations. The . defendant obtained before judgment an 


vendee having refused to reconvey the properties, the 
"plaintiffs sued for specific performance of the’ contract. ^ attachment for an amount, not stated, upon 


“The defendant contended that the plaintifs made ‘certain of the properties. Obviously some 
in EE him -possession of the property to -arrangement was necessary if the interests 
waich he was under the deed entitled. lt appeared of the appellants in the properties were not 


that there was no default on the part of the plaintiffs > : 
going to the root of the contract or any oniiesion 19 be sacrificed. Two friends of the deceas- 


‘that could not have been amply compensated by ed eame forward to avert this misfortune. 
. ans ai run un dd Dn eu and by way = One .of these. was Do. Aung Gyaw, the 
kan; i i purchase price to account -husband ofthe first respondent, and at the 
shore one ah EN by them from the time the cashier at Akyab of the Bank of 
‘Held, that failure on the part of the plaintifisto "Bengal. The other was U Tha Do Pyu, a 
i ap qus to cav sonra tare soan e retired Superintendent of Land Records. 
‘ment to do so, was not conduct disentitling them to TY t : MEC nu 
.hidéprea for apana e. Da D of usd cr a These two intermediaries first of all set 
for re-purchase. [p. 564, col. 2.] ; : themselves to make terms with the Bank of 
2 Ae aol ds aer Bengal, and they succeeded at langth in 
4,,^DbPea. tom ajuagment and decree OL “setting the Bank to accept Rs. 45,000 in 
the “Chief Court, Lower Burma, revers- satisfaction of its entire debt. Later, an 
ing the. decree ofthe Court of the Sub- .. Ko ee Ni 
et Erde Iu E eek” arrangement was concluded with the second 
lesa Judge, - Akyab, dated the 15th -defendant that he would accept Rs. 10,500 
rn eee Appellants, 2n full satisfaction of his claims. | 
Mesra, A. M: Dunne and A PP. Donne But the raising of the necessary ‘moneys 
Siesta ee -proved to be a source of difficulty owing 
i URDU MUN . . „tothe apparent desire both of the second 
uu _ JUDGMENT.. defendant and of Do Aung Gyaw to acquire 
. Lord Blanesburgh.—The question vor retain some personal interest in the pro- 
upon this appeal is whether the appellants -perties. I 
'&re entitled, ‘and, if so, en what terms,to -- Atethe outset. Tha Do Pyü took the lead- 
‘have a reconveyance-of the properties‘ in ing part in the arrangements, and his first 
‘suit. exécuted in their favour by the tes- -proposal was that the second defendant 
^poendents.  - ee rs . -should -buy the properties in suit direct 
“2 Thé District Court of Akyab by a dééree -from ‘the appellants for a- price at least 
"dated the 15th of January 1920 held that sufficient. to discharge both the: Bank's 
‘the appellants, the plaintiffs in the suit, adjusted debt' and his own. This proposal, 
"were so entitled-on the terms preseribed -however, fell through. It suited neither 
by the-decree. The ‘Chief Court.of Lower ‘the appellants, norDo Aung Gyaw. The 
. Burma on appeal reversed that decision and ^ next siggestion was that one Mra Tha, a 
"dismissed: the suit. -The plaintiffeappeal.- : friend of Tha Dé Pyu, should buy the pro- 
“They ré (Bé “legal réprestritatives—or Cperties-for-Esi-50,000, .on-the. terms that 
9b - | 


7 
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-although conveyed to him they should re- and your (male)-your (female plural) heirs 
main in possession of the appellants, who for the very sum of Rs. 50,000 either on 
were to be entitled to buy them back with- the expiry of three years or within these 
in three years for Rs. 50,000, with a com- three years. You,femalemay keep posses- 
mission of Rs, 3,600 “for profits or kindness" sion ofthe properties now sold and enjoy 
-and deeds were actually prepared to carry (such) profits or suffer (such) loss as may 
-out that transaction. accrue thereupon.” | 
At the last moment, however, Mra Tha In relation tc these deeds, the controversy 
. -withdrew from the negotiation, at the in- between the appellants and the first 
. stance, it is suggested, of the second de- .respondent in the Courts below turned 
-fendant, whose desire to have an interest upon this last sentence, which raised what 
-in the properties was not under that pro- -was then treated as the vital question - in 
.posal realized. The final arrangement was the case. Who, under it, was entitled pend- 
one under which Mra Tha’s place, at the ing completion to have possession of the 
‘instance, as their Lordships cannot doubt, properties? The first respondent or the 
of her husband Do Aung Gyaw, was taken -first female appellant? The learned Judge 
‘by the first respondent Ma Da Twe. The of the District Court was of opinion that 
-deeds as originally prepared with Mra it was the first female appellant, and so 
. Tha's name inserted were utilized, inter- decided. The Chief Court took the other 
lineations and alterations being made in view. To this question their Lordships 
:them as they now appear in the actual en- propose to revert after they have completed ' 
grossments. In that form they were at their statement of the facts. " 
: length executed. < | To return tothem. The substitution of 
The main question—indeed, the only .the first respondent’s name for that of Mra 
. question—as between the appellants and Tha in these deeds as originally prepared 
-Ma Da Twe, the first respondent depends was, their Lordships cannot doubt, part of 
.upon the true effect of these executed deeds an arrangement, ultimately carried out, 
‘to whichshe became party, and it;willbe under which the actual money necessary 
convenient to refer to them at once, al- to pay off the Bank was found by the second 
.though their. Lordships must observe that defendant. It is assumed by the learned 
the real complication in the case is occa- .District Judge for the purposes of the 
sioned rather by the relations between the -present case—and their Lordships make 
‘appellantsand the second defendant, which the same assumption in favour of the first 
„arise under a later set of deeds to be sub- respondent—that she herself found Rs. 5,000 
. sequently stated. ne . from her own moneys: It is certain that 
" The two deeds executed on the 9th of -she found no more, and it is denied by 
December 1915 are a deed of sale of the “the appellants that she found anything at 
properties in suit by the appellants to the “all. But even so the first deed of the 9th ` 
first respondent, and an agreement of re- -of December 1918 gave her command of 
conveyance by that respondent to the properties worth very soon afterwards, if 
appellants. The deed of sale recites the not then also, much. more’ than the 
„arrangement with the Bank for settlement . Rs. 50,000.there mentioned; and she was 
of its debt for Rs. 45,000, and it proceeds: at thesame time enabled to raise the fur- 
“The said sum of Rs. 45,000 cannot be ther moneys necessary to pay off both the 
-paid, Moreover there are à lot of expenses ‘Bank and the second defendant by the 
incurred now also. The properties describ- appellants executing in her favour, as they 
-ed‘and written below are, therefore, sold ,did, two promissory notes for Rs. 8,000 and 
outright for value Ks. 50,000." Rs. 2,500 respectively. At their face value 
The operative part of the agreement of -accordingly the documents obtained by the 


reconveyance is, when translated, as fol- 
. lows :—“On the 9th day of December 1918, 
‘Ma San Bon, Ma Huin U Khine, Ma Aung 
.Kraw San and Twe Hla Pru (four persons) 
have sold moveable and immoveable pro- 
perties to mefemale Ma Da Twe for value 
Rs. 50,000. I female Ma Da Twe or my 
female heirs undertake to re-sell the same 
‘properties to you (male) you (female plural) 


first respondent represented property and 
money worth Rs. 62,500—an excess of 
Rs. 2,000 over the exact sum required, even 


ifherstoryis accepted, thatshe paid out of 


her cwn moneys Hs. 5,000 to the appellants, 
The whole transaction is, however, made 


| clearer by the two later deeds of the 16th of ` 


December 1918 above referred to, to each of 


„which the second defendant was a party, 
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These show that he had then become the 
paymaster: Of his debt of Rs. 10,500 he 
received from the first respondent Rs. 8,000 


part of the proceeds. of the two pro-. 


and he, with a super- 


missory notes, 
to re-sell, agreed to 


addet obligation 


purchase from her the properties in suit. 


for Hs. 47,500—-to be paid as to Rs. 45,000 
in discharging the debt of the appel- 
lants to the Bank: and to be retained as 
regards the residue of Rs. 2,500, in dis- 
charge of the balance of his own debt of 
Rs. 10,500. In this way, as will be seen, the 
debts of the appellants to the Bank and to 
the second defendant were liquidated : that 
‘result, with, itis said, the receipt also of 
Rs. 5,000 being obtained by the appellants’ 
execution of the deed ofsale of the 9th of De- 
cember, 1918, and their making of the pro- 
missory notes for Rs. 10,500: while there was 
reserved to them the right of re-purchase 
contained in the second deed of the 9th of 
December 1918. l 
. But the terms of the deeds of the 16th of 
December 1918 now become important in 
connection with this right of re-purchase. 
The first of these, made by the first respon- 
dentin favour of the second defendant, is 
an assurance of the properties in suit for 
Rs. 47,500, with a right to possession. Know- 
ledge of its execution is brought home to 
the appellants by the fact that they, as well 
as U Do Àung Gyaw,sign it as witnesses. 
To the second deed, the appellants, with 
the first respondent, are actually parties, 
and under it the second defendant gave. to 
the first respondent the right to buy back 


the properties for the original price of. 


Rs. 47,500, paying interest on that sum at 
the rate of Rs. 1-6 per cent. per month and 
subject to the conditions: 

]. That Rs. 25,000 should be paid on or 
before the 31st of May 1919. 

2. That the balance of ‘principal and 
interest should be paid 
of May1920. . 

This deed recites the right of re-purchase 
reserved to the appellants by the deed of 
the 9thof December 1918, but declares that 
the first respondent’s promise mentioned in 
that document—-has “no concern whatever 
with" the sacond defendant, and the appel- 
lants acquiesce in that statement and more- 
over agree to the first respondent's "sale and 
absolute delivery of possession of the" pro- 
perties to the second defendant. 

. It is, however, provided. that, in the event 
pi re-purchase, the second defendant is, in 


on or before the 31st: 
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effect, to account for all profits received by 
him from the properties and in relation to 
them heis given power to appoint the first 
respondent and her husband his agents or 
Attorneys. If, therefore, the second defend- 
ant receives on re-purchase the full amount 
of his principal and interest he has no con- 
cern, as a separate matter, with the inter- 
mediate rents and, profits of the properties, 
an important, consideration in relation to 
the proper form of decree in this case if the 
appellants establish their general position. 
The result of the whole deed, as regards the 
appellants' rights of re-purchase in relation 
to the second defendant is striking but not 
so subversive as seems to have been assum- 
ed below.. It may be shortly stated as 
follows :— 

As against the first respondent their right 
to re-purchase remains unaffected, and on 
compliance by them with the terms of the 
second deed ofthe 9th of December 1918, 
they are entitled to require the first respon- 
dent to reconvey the properties to them or 
by their direction free from all claims on 
the part of the second defendant. To the 
latter they are under no obligation, but as 
a result of their being parties to the second 
deed of the 16th of December 1918 and as 
a consequence of the declarations therein 
made by them, they cannot object to posses- 
sion of the properties being taken by the 
second defendant nor can they require him 


‘to reconvey the properties to them except 


2 


on payment to him of all that under his 
agreement with the first respondent he is 
entitled to demand from her. 

Thé remaining facts are few. Possession 
ofthe properties was not in fact taken at. 
all by the first respondent in her own right, 
although it seems to have been somewhat 
faintly asked for by her, possibly on behalf 
of the second defendant. Possession has 
remained in fact with the appellants or one 
of them. In these circumstancesas early as 
the 9th of April 1919, the greater value of 
the properties having become apparent, the 
appellants called upon the second defend- 
ant to reconvey, and on his denying privity 
with them, they ealled upon the first res- 


pondent to reconvey. She at once declined 


to doso,alleging that the appellants had 
not performed theirpart of the agreement 
of the 9th of December 1918, in that they- 

had made default in giving to her the pos- e 
session ofthe property to which under that 
deed she was, she alleged, entitled. This haa 
been the great issue between these parties, 


bed 
sri Thé second | defendant has always- ex- 
' pressed himself às ready to reconvey on 
being paid the price of reeonveyance pres- 

eribed i in his agreement to re-sell: he has 
made no difficulty as to-the non-delivéry of 
` possession to himself or his agents, or indeed 
àny ofher difficulty: 

“The first question, thérefore, is veter 
H8 bétween the appellants-and the first res- 
pondent;- -the Jatter wasever entitled in her 
own right under the second deed of the 9th. 
of. December 1918 to. the possession 
àlleges. Has there been any default on the 
‘Appellants’ part in this respect? "E. 


stated, was the great controversy in thie 
Courts below. The deeds. as originally en- 
grossed with Mra Tha asa party, undoubt- 
edly left the possession avith the appellants, 


but the effect .of the alterations actually. 


appearing on the, engrossment was, it was 


‘she: 
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contended, clearly to transfer the possession . 


to-the first respondent. The arguments in. 
both Courts centred..on these alterations 
and their effect. The learned: District Judge 
as above stated, took -one view of them : 
the Chief Court another. Their Lordships 
do not. find it necessary.to continue the’ dis- 
cussion. The terms of the documents as ac- 
tually executed are upon this point, as they 
think, sufficiently clear to make it unneces- 
‘gary. for them to adopt-the somewhat doubt- 
ful course of : examining, as an ‘aid to con- 
struction, interlineations and erasures as 
thesé now: appear upon the parchment. 
[hey prefer to take the doeument as' it 
stands in the-form already set.forth in this 

judgment, and so doing 
sible: on consideration to o read the word “you” 
‘as.applying:-to the first respondent either in 
the context where it is -found, or, although 
less pointedly, i jn relation to the. expression 
keep" "possession; . The first respondent 
had, in fact, -no possession to "keep. " "The 
' possession, was in the oe or one of 
them. > 


Their Lordships do not. TNT of Soiree 
fhat, upon this’ construction, there was on 
the face of the transaction little advantage to 
be: gained . out ‘of it by the first respon- 
dent. : - But this considération i is of less im- 
portance whén it is remembered that there 
‘Were contemporaneous transactions between 
the, appellants, dnd the first respondent's 


husband, The complete relations indeed. 
Between the parties are, nót- set forth 4 in the. 


z Iion 
" kal 


-~ 


.déeds an the Board, = 


, they find it- impos- 


t 


ing the suit. 


'$o reason "whatever 


feat. 6: joi 


' So far, therefore, ‘put on these simpler 
de ‘their’ Lordships find -themselves-in 
accord with the learned District J udge. 

‘But even ifthey had concurred with the 
Chief: Courtin this matter they could not 
have agreed with theni in their order dismiss- 
in the circumstances of this 
case failure on the part: of the appellants to 


déliver. possession to the first respondent, 


even if -under agreement to do so, was not 
conduct disentithng them to a decree- for- 
Specific performance of their agreement Lor 
re-purehase.  . 

Their- Lordships coneurring in ‘this’ 


This, "as their. Lordships loe alre der respect with the District. Judge are dis- 


posed to regard the contention here: of 
the ‘first respondent as an attempt on 
the- part. of herself and her husband to 
bring about unfairly what amounts to a 
forfeiture of the: appellants’ valuable inter- 
ests, In no circumstances had she any 
right to independent possession of the 
properties after: the 16th-of- December 
1918. After that date the right to pos- 
session as against ihe appellants was in 
the -second defendant, and-he makes mo: 
complaint ‘on the: subject. In any, case, 
however, there "was no default on the: 


-part ‘of the appellants going to ‘the root 
of the contract or any emission that.could ` 


not -have ‘been amply compensated. by 
directing "the: appellants, on re-purchase 
and by way of áddition to the: stipulated’ 
purchase price, to account [for any Tents . 
and profits received by them from the pro- ' 
perties. | 

Their Lordships, therefore, are ‘not in 
agreement with the Chief Court. Nor, ` 
except to the extent above: stated,- are 
they in agreement with the learned Dis- 
trict J udge in the-further details of his 
order which does not accurately work out, 
as their Lordships ‘see them, the: relations 
between the appellants and either the. 
second defendant or the first respondent. ` 

There is in their Lordships’, judgment 
for depriving the 
second defendant of any of the rights: 
under the deeds of the 16th of December: 
1918, "There was nothing illegitimate : ‘in 
his desire: to be interested i inthe proper- 
ties in question: or to retain them, if- he: 
properly could, Ever since’ the demand: 


‘fora reconveyance was made. upon him: 


his. conduct: has been in all’ fespeots' 
correct. . The first. respondent has not ap- 


peared. before the Board “and their ‘Lord- 


. Ships régret to exprets in her absence i 
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Karsh. opimiog upon... her conduct, but a 
careful pérusal of all. the evidence iu the 
case satisfies.them that for this litigation: 
Bhe-and her husband are alone responsible. 


In their’ Lordships’ opinion, accordingly, - 


the. ‘appellants are entitled toa deeree for- 
speeili¢ performance, and to have the pro- 
perties. reconveyed to them‘ by all the rés- 
pondents. on compliance, first, with the 
terms imposed. upon the appellants. by the 
deed. of the 9th of December 1918, arid 
secondly, om satisfying the rights of the 
second defendant under that ofthe- 16th: 
of, December- 1918. As the ist respondent 
has already paid to the second defendant 


the Rs. 25,000: payable to him on or before 


the. 31st of May 1919; the proper ordér will, 
as it appears to their Lordships, be come 
paratively simple. t, M 
It may, they think; be summarized as 
follows:  .-. ' .. ve 
Tax the costs. of the appeal bothi of the 
appellants.and of the respondents Nos. Z (A) 
to 2: (Ko). Dizeet that om payment into Court 
by the- appellants within .,two months 
after the’ order is received in Akyab of 


Rs. 50,000. arid: on payment out of Court. 
to the ‘second defendant of the sum here- 


‘Inafter mentioned, the respondents do 
execute in favour of the appellants, or ‘as. 
they may direct, all necessary deeds of 
reconveyanóée arid further assurance of the 


properties: in. the suit, free. from! incum- 


‘brances. . ; ji 

^ Apply the Rs 50:000 when paid intó 
Court: as follows:— : 
First, pay out to the respondents Nos. 9 
(A) to'2 (K) as a first.charge thereon :— . 
(a) The: amount remaining due to: the 
second defendant om.re-purchase under the 
deed of ‘the 16th. December 1918. 


(b) The costs ‘of suit of the second dex. 
vourts' below and of this. 


fendait in the 
appeal. 4 ; m 
Secondly, out of the residue of the fünd, 
pay out to thé appellants.’ their costs of 
8uitin' the Courts: below ünd'of this appeal 
arid, pay. cut the’ tiltimate’ balance, if any, 
to’ the first respondent. MEELE | 


' Should. the -R&. 50,000. be insuficient to 


satisfy the claims. of the second defendant 

‘thereon pursuant - to this order; let the 
appellants’ withim one month of. the dè- 
ficieney. being: certified pay the amount 
thereof into'Court, by way of addition to 
and’ to be dealt, with as part of the 
Rs: - 50,000.. PCIE 27. x 


* 
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On the. payment: or payments into Court, 
as directed by this order being made let. 
the first: respondent re-pay to the appel-, 
lante the amount of any deficiency paid. 
by tliem as in the last paragraph of this 


~ 


judgment mentioned and pay to them also 


their costs of suit in the Courts below and 
of this: appeal. 

Should thé appellants fail to make the, 
payment or payments into Court as direct- 
ed by thisorder within the times respec- 
tively limited, therefor, dismiss this: appeal. 
with costs in favour of the respondents 
Nos. 2(A) to 2 (K). : 

No: costs’ of this appeal in any event to 
be paid to the first. respondent. E 

Their Lordships. will humbly advise His 
Majesty accordingly. .. 

KS. D. ^. Appeal allowed. — 

Solicitors for the Appellants:—Messrs, 
Sandersons and Orr Dignams. _ 

Solicitors for ‘the Respondents :— Mr, 
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LAHORE HIGH COURT. | 
SECOND Orvia APPEAL No. 2224 or 1922. 
March 28, 1923. 

Present:—Mr. Justice Scott-Smith. 
SAKHI MUHAMMAD KHAN AND OTHERS: 
— DEFENDANTS— APPELLANTS 

; versus 
, MAIZ ALI KHAN-—PrLAINTIFF— 
RESPONDENT. | 6 
“Custom—Successton—Pagwand and chundawand— 
| istrict. Dd 
Mu. Gakhars of Bara Gowah 
im the Jhelum District follow the rule of chunda; 


wand. " 

leg v: Allah Ditta, 38 Ind. Cas. 354; 45 P.R, 1917; 
TRA W. A Ara L. T. 310; 32 M. L. J. 615; 19 
Bom B. R. $8,15 A. L. J. 525; 21 C. W. N. t2; 44 
C. 749; 26 C. L. J. 175; 44 I. A. 89 (P. C); referred tà. 

Appeal from the decree of the:Additional 
District. Judge, Jhelum, dated., the 20th 
April 1922 ok 6. t IN 
a :. Sir Muhammad Iqbal, for the Appel- 
s Nanak. Chand, for the Respondent, 
 JUDGMENT.—This is a second appeal 
by the defendants from the decree of the 
District: Judge, Jhelum, upholding that of 
the Subordinate Judge giving the plaintiff 
respondent a halfshare in the property left 
by Faiz Talab. Faiz Talab had four soris 
Mais AN plaintiff by one wife and the three 
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&lleged that he was entitled to half of the 
property according to the rule of chunda- 
wand while the defendants said that they 
followed the rule of pagwand. The Courts 
below held that the parties followed the 


rule of chundawand. The defendants have . 


filed a second appeal upon a certificate 
granted by the District Judge, the question 
being whether in matters of inheritance the 
Gakhars of Bara Gowah village follow the 
rule of pagwand or chundawand. The wajib- 
ul-arz of the partie’s village prepared in 
1860 is in support of the rule of chunda- 
wand. Exhibit P-5 isa copy ofan entry in 
the rivajnama of the village prepared in the 
Settlement of 1880. It again is in favour 
of chundawand though no instances were 
given. In Mr. Talbot’s General Code of 
‘Tribal Custom in the Jhelum District pre- 
pared in 1900 the answer to question 40 is 
that no regard is paid to uterine descent; 
the custom is pagwand and all sons share 
equally except among a number of tribes 
of Gakhars which are named on page 34 of 
the Code. The particular tribe of Gakhars 
to which the parties belong is not one of 
those named by Mr. Talbot. On page 35ina 
note he says that apparently recent instances 
of inheritance according ‘to the rule 
of chundawand occurred in the village of 
Bara Gowah, i.e,in the village of the 
parties. It is thus clear that in the Settle- 
ments of 1860 and 1880 the rule of^chunda- 
wand was conceded to be the prevalent 
rule in the parties’ village and even in 
1900 a great many tribes of Gakhars follow- 
ed this rule. These entries in the wajib-ul- 
arz of 1860 and the. riwajnama of 1880 are 
undoubtedly presumptive evidence of the 
existence of the custom of chundawand 
having regard to the Privy Council ruling 
reported as Beg v. Allah Ditta (1). 

There is documentary evidence showing 
that in several cases from the parties’ 
village and tribe, the rule of inheritance 
has been by chundawand, Exs. P-13 and 
P-8 relate to the case of Mir Baz Khan's 
property He had two wives from whom 
e bad three sonsand two sons respective- 


ly. Mutation was effected per stirpes, the. 


sons saying that they had divided the land 
by agreement into two equal shares in 
accordance with the will of their father. 
Exhibits P-21and P-12 relate to the in- 
heritance tothe property of Hoshan Ali, a 
Gakhar of this village. He had two wives' 
by whom he had one son and two sons res- 
‘spectively, and the sons agreed to-mutation 
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in equalshares per stirpes. Exhibits P-19 
and P-9 relate to the inheritance to the pro- 
perty of Khuda Dad Khan. Mutation was 
effected on the 21st May 1894. He had 
two wives, who had one and three sons 
respeetively, and the division of the pro- 
perty was according to the rule of chunda- 
wand. There does not appear to have been 
any contest in any of these cases but it is 
clear that the custom of chundawand was 
admitted. Itis not at all probable if the 
rule of descent had been pagwand that no 
dispute would have been raised. In a case 
which went up to the Chief Court (Civil 
Appeal No. 635 of 1891) where the parties 
were Gakhars of another village it was held 
that the whole blood excluded the half 
blood and the rule of descent was accord- 
ing to the rule of chundawand. In addition 
to the documentary evidence the plaintiff has 
produced several respectable witnesses who 
have given evidence not only in regard to 
the instances above-mentioned but in regard. 
to other instances also of which there is no 
documentary proof. Even the defendants’ 
witnesses have been forced to admit that 
in many cases the rule of chundawand 
obtains; some say that formerly the rule of 
chundawand obtained but that the custom 
has changed of late years and that now the 
rule of pagwand is prevalent. 

A perusal of the testator’s Will seems to 
show that he thought that the, custom of 
chundawand prevailed but that he wanted 
to prevent his sons inheriting in accordance’ 
with it and desired that they should inherit 
in equal sharés. The statement of Sakhi 
Muhammad Khan, defendant, recorded 
before issues were struck, also shows that 
the custom of chundawand has been pre- 
vailing in the parties’ family. I. see no 
reason to differfromthe concurrentfnding of 
thelower Courts that Gakhars of Bara Gowah 
followed the rule of chundawamd. A con- 
tention was raised in the lower Court that 
the plaintiff, had not paid his share of his 
father’s funeral expenses, In my opinion 
the onus was on the other side to prove that 
he had not contributed his share. Dr. 
Muhammad Iqbal has referred to this 
matter but has not pressed it and, in my 
opinion, rightly so. The appeal fails and 
is dismissed with costs. ` ie 

K. S. D. Appeal dismissed. 

(1) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W. R. 
1917; 21 M. L. T. 310; 32 M. L. J..615;.19 Bom. L. R. 
388, 15 A.L. J. 525; 21 C. W. N. 842; 44 ©, 749; 26 
Q, L, J? 175; 44 L A. 89 (P, O) 
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| . PRIVY COUNCIL. | 
APPEAL FROM THE LOWER BURMA Cuter Court: 
m August 7, 1924. 
Present:—Lord Shaw, Lord Phillimore, . - 
Lord Blanesburgh, Sir John. Edge and 
M Mr. Ameer Ali. An d 
KIRK WOOD alias MA THEIN AND OTHERS 
_» APPELLANTS P 
l versus ` : 
MAUNG SIN AND ANOTHER—-RESPONDENTS. 
' Buddhist Law, Burmese—Orasa, meaning of —Y ounger 
son, status of —Succession. i NE 

The designation orasa is not limited to a son, it 
connotes the, eldest or first born child who is 
competent to undertake the responsibilities of the. 
deceased parent. [p. 572, coL 1] -. | M 
- & younger child, although the eldest son, does not 
acquire the status of orasa and does’ not’ become en- 
titled to tha privileged position allotted: to the eldest. 
or first-born child. .[p. 576, col. 2.] ° é 

Appeal against the judgment and decree 
of the Full Bench of the Lower Burma Chief 
Court (Mr, Justice Robinson, Chief Judge, 
Mr. Justice Maung Kin, Mr. Justice Pratt, 
Mr. Justice Heald and Mr. Justice Duck- 
worth), dated the 29th August 1921, in Civil. 
Reference No. 2-of 1921, reported as 68 Ind; 
' Cas. 49, affirming that of the District Judge, 
Hanthawaddy. 
. Messrs. De Gruyther ` and ^ Lawrence, 
for the Appellants. 

Messrs. Dunne and Raikes, for the Re- 
spondents. Te 
;, « JUDGMENT. 
` Mr. Ameer Ali.—This appeal arises 
out of a.suit-for the administration of the 
estate. of one U Baw, a native of Burma, 
subject to the Burmese Buddhist Law. U 
Baw died on the 28th December 1907; his 
‚wife, Daw Hmo, is said to have’ died some 
years. before. U Baw had by her four 
children. .The following table will explain 
the relationship of the parties: — 


Daw Hmo zum Baw-- =Ma Ngw e (deceased). 
died | -died l 
"1896 28th December 1907. . 


stad 





Augen tte 


E m 4 
' Ma N Sn Mg. Po Cho Mg.Sin= Ma Nga Ma 


Aung=Ko' =Ma Shwe Ma Malay (daughter), 2nd 
|». Póung Yu (son) . (son), lst respondent. 

a ed died 13th De- respondent. 

ied after cember 1907. p 
- her parents: : 
NEM 
l | 
. Mg Kywet Oh. Ma E. 





* Ma Thóin: Ist ^^ Mg Aung, ?nd. . Mg Byaung* 3rd: 
appellant. appellant, ~ ---- appellant, -v 
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-said oras son, they 
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U Baw had a second or junior wife, buf 
she does not enter into the present contro- 
versy. aru . 

Po Cho, the elder son of,.U Baw and 
Daw Hmo, died a fortnight or so before 
the.deáth of his father, leaving several 


‘childrén, who are the plaintiffs in this 


action: "They claim a one-fourth share of 


. the estate of U Baw on the ground that 


their father, Po Cho, was the’ orasa son 
of his father, and was consequently; under 
the Burmese Buddhist Law, entitled to a 
preferential share of one-fourth in U Baw's 
estate. The claim is set out thus in the 
plaint:—"'That the said Ko Po Clio was the - 
eldest son of the said U Baw and attained: 
his majority and assisted the said U. Baw 
in his business and keptup filial relations 
with the said U Baw up to his death, and- 
the said Ko Po Cho attained the com- 
plete status of an orasa son of thesaid U 
Baw." l 

. In para. 6 the plaintiffs set out the basis 
of their own rights. They say that— 
“As children and representatives of the 
are entitled to am 
equal share in the estate of U Baw with 
each of their uncles and aunts, the said 


Ma Nyein Aung, Maung Sin and Ma Nga 


Ma, and that as the second or lesser wife 
Ma Ngwe has since died they claim a one- 
quarter share of the whole of the said estate 
of U Baw.” 

The’ defendants deny the plaintiffs’ claim 
and the allegation that Po Cho was the 
orasa son. 

' In order to understand the controversy 
and follow exactly the decisions of the 
Courts in Burma in this case, it is neces- 
sary to explain that the Burmese Buddhist 
Law is contained in a series of books en- 
titled Dhammathats which have been com- 
posed from time to time by the expounders 
of that law ever since. the thirteenth 
century, if not from before. This is 


- lucidly set out in the Digest of U Gaung 


printed under the auspices of the British 
Government. The author of this work, a 
distinguished Burmese jurist, describes a 
Dhammathat to be a “collection of rules 
which are in accordance with custom and 
usage” of the Burmese people. In his 
remarks on the treatment in these freatises 
of the subject of inheritance, Mr. Gaung 
observes that “the seven divisions of the 


Law of Inheritance are treated in the 


Dhammathats in such avery unsystematic 
and unmethodical..way—that it -becomes a 
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tedious task’ for anyone who. attempts to 
study the subject.” "In, order to arrive at 
a definite conclusion on the points. in 
controversy their Lordships have to embark 
on a survey of the law which, apart from its 
tediousness, is not free from inconsistencies. 
: In the Digest of U Gaung six classes of 
sons are said to be entitled to inherit the 
property of their parents, In the first ` cate- 
gory stands the son born of a union contract- 
ed with parental sanction, and is known 
as orasa. As religious formalities do not 
appear essential to lawful wedlock, this form 
of marriage is evidently regarded to con- 


stitute a valid marriage. The term orasa ' 


is admittedly borrowed from the Sanscrit 
aurasa used in works on Hindu Law and has 
been corrupted into auratha or orasa. Mr. 
Richardson, the translator of the Manugye 
‘Dhammathat uses the "word auratha, and 
Mr. Justice Heald, of the Chief Court, 
adopts the same spelling. Whether the 
word is spelt auratha or  orasa it, un- 
doubtedly, denotes a son born of a union 
contracted with parental sanction; in other 
words, a legitimate son. In course of time, 
judging from a comparison’ of the enuncid- 
tions in the Dhammathats, it acquired a 
special meaning; it came to signify a son 
who, by virtue of his position in the family 
and his competency to assume the duties of 


the father, was vested with a defined right. 


in the parental estate. Similarly, in the 
course of time, as the Dhammathats show, 
the word was extended to include a daughter 
standing in the same position and vested 
with thesame right. ; l 


The plaintiffs’ case is that although Mx 
 Nyein Aung was the eldest born daughter 
of U Baw and Daw Hmo, the appellant's 
father, Po Cho, as the eldest son, possessed 
the: qualifications necessary for being vested 
with the status of an orasa son. They 
contend, and. their contentions have. been 
urged with great force before the Board 
that, im tlie first place, a woman is inferior 
toa man, and secondly, that the Dham- 
mathatsdo:notldy down the rule that the son 
who is vested: with the status of an orasa 
som and aequires a preferential right to a 
fourth share of the family estate should be 
the eldest born, or, to speak more correctly 
the first-born child. In support of their 
contention. they rely on the provisions. in 
the Dhammathats that in. certain cases. the 
younger sow may be vested with the. rights 
pf the-orasa or privileged son: ..^ . .- 
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The suit. was.institüted in the Court of, 
the District. Judge of Hanthawaddy. 5 

The substantial issue before him was 

whether Po Cho, who predeceased;his- father, 
acquired before his death the status of a 
privileged. or orasa son and became thereby 
entitled to the preferential share. of one- 
fourth in the parental estate, which he 
passed on to his children, the plaintiffs. 
. In using the term "privileged" their 
Lordships donot wish to introduce another 
element of complexity to a sufficiently per- 
plexing question. They use it simply asa 
synonym: for auratha ororasa, ` 

Admittedly the entire property im dispute 
was acquired as stated in the plaint "durmg 
the marriage of the said U Baw and Daw 
Hmo,” and thus husband and wife under 
the Burmese Buddhist Law were entitled to 
equal shares in the property. If this fact 
is borne in. mind much ofthe difficulty im 
the case would disappear: 

The District. Judge: felt himself tcone 
strained by previous decisions in the Burma 
Courts: to hold that the plaintiffs had made 
out their claim and were entitled to a one- : 
fourth share in the estate. 

. From the District Judge's decree the 
defendants appealed to the Chief Court.. 
The appeal: was in the first. instance heard 
by a Division Bench consisting of Robinson; 
C. J., and Duckworth, J. In view of the fact 
that the. decisions in previous cases were by 
no. means consistent and having regard te 
the complexity and importance of the 
controversy in the present litigation, the - 
learned Judges felt it advisable to refer the 
points at issue to a Full Bench of their 
Court; and considering that the. reference 
should be based on specific questions, they: 


‘submitted to the Full Bench six questions, 


which appear to cover a far: larger ground 
than perhaps was actually necessary for 
the decision of this case. 

It is interesting, however, to note the ques- 
tions, as: they furnish the key to the major 
part of the decisiens of the Full Bench 
Court. ‘ They are asfollows:— . 

“I, In a family consisting of both sons and 
daughters, ‘can any child acquire the full 
status of orasa prior to- the death of either 
parent ? 

2. Ifso,insuch a family where the eldest 
child is & daughter, can any som become 
orasa until his father dies? l 

3. In such a family, can the question 
whioh. child is the orasa be. decided. before 
the death, of either págent.Z ^ " - v 


.- vee 


~ = 
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14, Can there be, ii such a family two 
pais: ? i 

‘5, Are sons wives to. be preferred - to 
daughters-as. orasa ?. 
* 8. In such, a family, can iere be an orasa. 
son who, predeceasing his parents, cam 
transmit to his children a: right to pre- 


ferential treatment, in. the. division of the. 


estate?” i 


` Thematter hia came bios 8 Full Bench 
of' five Judges. Although some of them ` 
considered:the questions. rather wide in view 


of the actual facte of the case, all concurred: . 


. substantially; in the answers which Mr. 
Justice Maung Kin gave. His. answers are 
as follows:— 
` "Question 1.—In. the affirmative. 
*Questiom 2-—Where the eldest child is a. 
daughter, noson cam become orasa. 
< “Question: 3,—In the affirmative. 
: “Question 4,—In the negative. 
“Question 5.—In the negative, unless the ' 
samisi the eldest þorn.. 


“As xegards Question 6, Imay say that 
the word. "transmit" is not- quite & happy 
term. The eldest born son is the orasa, If 
he predeceased his parents, his children will 
havea right ‘to, preferential treatment as 
laid down.in the first paragraph of s. 15 of 
the Manugye, or s. 162 ofthe Digest. If the 
eldest born son died before he became com- 
petentto take his fatlier's. place, a younger 
son, being fully qualified, may become orasa, 
and, if that son had predeceased his parents, 

"hisehildren wil have aright to the same 
preferential treatment. But, if the eldest 
born child was a daughter and predeceased 
“her parents: after she: had: become competent 
' foitake:her mother's place, her: children will 
baye a right. to the same preferential. treat- 
ment.. Th. is» doubtful: whether another 
daughter, younger thanm.a som, can ever take: 
tie. place of the eldest. born. daughter who 
isnot competent or -has died before ghe 
became: able to takeher: mothér's plaee:" 
On, receiving the answers: to, the questions 
gum iéted,, the: Division: Bench: reversed the: 
decree: of the District Jud ge and awarded a. 
. decree to the plaintiffs. im respect of: a.. ONE 
sixteenth:share of the.estate, im lieu .of. the 
one-fourth. that had been give ni to: them: by. 
the:Conrb off first instance; From this deeree: 
the present appeal has been ‘preferred, and: 
' the arguments.” which were pressed: in the 
Chief Count: have: been forcibly. addressed: 
‘to. their Londships... 
three principal grounds; have: heen. Urgerlu 


- 
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‘in support of the plaintiffs claim, and on 
these grounds the correctness of the judg- 
ments of the Full Beneh is challenged. 
First, that the. Dhammathats do not, when 
speaking of an orasa son lay dówn any rule 
that he should be the eldest or first born of 
the children. Secondly, that.a daughter, by 
the rule in the Dhammathats relating to the 
inferiority of the female sex in relation to 
the male, can never be the orasa child; and 
. thirdly, that when there isa son, a dau ghter 
cannot be. an orasa child, which. appears to 
be only a branch of the second ar gument. 

Before referring.to the judgments of the 
Full Bench their Lordships desire to: state 
. the result of their own examination of the 
 Dhammathats. 

Ín respect of the first proposition advanced 
on behalf of the plaintiffs, viz., that in the 
Dhammathats the status of orasa, is notcon- 
fined. to the eldest or first born, it appears to 
their Lordships that. the argument is based 
upon a misconception of the rules laid 
down.in the Burmese Buddhist Law. Chapter 
6 of the Digest deals with the subject of 
partition between parents and their own 
children, 7. e, descendants of the first 
degree. Section 30° relates to partition be- 
- tween mother and son onthe death ofthe 
father. All the Dhammathats agree that on 
the death of the father the eldest son should 
be entitled to a one-fourth share of the 
estate, and that the mother should be en- 
titled to the remaining three-fourths for 
herself and her -younger children. The 
Vilasa states as follows:—"On the death 
of the father the rule of partition be- 
tween mother and son is as follows :— 
"If the som is the eldest born and if he 
Kelps the parents in the acquisition of the. 
family property, he shall get his father's 
elephant and.. pony, together with their 
keepers; the cup, spear. tray and plates. 
used by his father; the: clothes, ornaments, 
and belt worn by him; the lands held as 
an appanage of his office; the town or village, 
the- usufruet of whieh ‘he enjoyed, and the. 
office held by him. The mother shall get 
her: belt, fing ger-rings,. bracelets, ear-rings,. 
necklaces; combs, betel-box, stool, - and 
personal ornaments. given her during the 
father's lifetinte. The remainder, such ag: 
gold. silver, bullocks, buffaloes, goats; pigs, 
fowls; ducks; clothes, paddy, rice, Indian-. 
corm, peas, millets, barley: s sessamum, cotton, - 
and "household. furniture shall.be divided. 
into? four .shares; the mother shall get- 
three sharesiand: thesson: ee: share. .-]vens 
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if there are ten sons, only one-fourth shall 
be given them.” 

The Kaingza states the rule thus:— 
“The reason why the mother gets three 
shares is that when the property was being 
acquired, the son was not yet born, and 
after he was. born he could not (during 
his minority) do anything towards the 
retention of what was already acquired; 
even the father can merely acquire, but 
cannot prevent waste. It is the mother 
alone who takes care of the property.” 


In the Myingun the rule is stated in 
. the following, terms:—‘Tf the son is one 
who is competent to assume the father's 
responsibilities, and is known to the local 
authorities, he shall get his father's pony, 
drinking-cup, betel- box, sword, lands held 
as emoluments of office, lands worked by 
him, personal ornaments and wearing 
apparel, cups, trays, spoons, and plates, 
spears large and small, armour, and such 
other articles worn by men only. Stored- 
up grain, bullocks, buffaloes, slaves, fowls, 
pigs and utensils shall be divided into 
four shares; the mother shall get three 
shares and the son one share." 

The Manugye states the principle in 
identical terms. lt declares that on the 
father predeceasing the mother, the estate 
after the apportionment of the specific 
articles as laid down in the Dhammathats, 
should be divided into four shares. out 
of which the “eldest son” should be en- 
titled to one share and the mother and 
“younger children” to three shares: In 
s. 12 it declares that when the mother dies 


in the lifetime of the father the same rule‘ 


should apply to the "daughter's" claim to 


Share in the estate. 


It is unnecessary to refer to the passag es 
in the other Dhammathats as set out in 
the Digest relating to the right of the 

“eldest son" to a one-fourth share on the 
death of the father, as they state the rule 
substantially in the same terms. 

On these rules the question arises, who 
is the son who becomes entitled to this 
right? The respondent's contention is that 
this special right is given: to the eldest 
born son, while the appellants urge that 
the words “eldest son’ -are not restricted 
to “the eldest born," but applies equally 
to a son who, in a family consisting of a 
number of children of both sexes, stands 
in relation to them as the eldest son. And 
on: this ground they contend that Po Cho 
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was the “eldest son” and entitled to the 
one-fourth share as orasa son. 

The answer to the question, however, is 
furnished by the Dhammathats themselves. 
The reason why the mother becomes en- 
titled to a three-fourth's share in the estate 
in which sheand the deceased father held 
equal shares explains also who "the eldest 
son” is who becomes entitled to the one- 
fourth share. 


The Mano Dhammathat explains the 
reason why tke mother gets the three- 
fourths share in these terms :—‘ The: 
mother gets three shares because while 
the property was being acquired the son 
was not yet born, and when acquired the 
mother is the only person to take care of 
it and prevent it from being wasted." 

The Dhammathat-pyu gives it thus:— 
“On the death of the father the parti- 
tion between mother and son shall be ‘as 
follows :— 

It states the question first, “Why should 
the mother get three shares?” and then 
gives the reply: :—“ Because during the 
early days of her wedded life, “while 
family property was being acquired the 
son was not yet born and whatever was 
acquired by his father the mother took 
care of and laid by. Hence the mother 
shall get three shares, she being the 
principal agent in the acquisition of the 
family property.” 


The Vilasa declares that on the death of 
the father the rule of partition between 
mother and son is as follows. It specifical- 
ly states: “If the son is the eldest born," 
and “if he helped the parents in the 
acquisition of the family property, he shall 
get his father's elephant, etc. The re- 
mainder of the estate shall be divided into 
four shares—the mother shall get ihree 
shares and the son one share," and to 
the question, "Why should "the 'eldest 
born child' get à fourth share?" the answer 
1s:—" the parents obtained the child -at the 
commencement of their wedded life by their 
earnest prayer and acquired the property. 
with his or her assistance." 

What can all this mean, except that “the. 
eldest son" referred to in all the Dham-, 
mathats is the eldest born child of the 
wedded pair? 

In s. 33 of Mr. Gaung’s Digest the rules 
of the Dhammathats referring to the rights 
ofthe "eldest daughter" in the family estate. 
on the death. of the mother. are. set out -at 
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length. These rules require careful ana- 
lysis and consideration in conjunetion with 
the rules relating to the rights of the son on 
the death of the father, leaving the mother 
surviving him. 


A comparison between these rules regard-. 


ing the son's rights and the daughter's 
rights will elucidate still more clearly what 
is meant by the ‘ eldest son " or the “eldest 
daughter” in the Dhammathats.. 


Section 33 deals with the subject of parti- 
tion between father and the eldest daughter 
on the death of the mother, as happened in 
the present ease. Daw Hmo died before 


her husband, leaving Ma Nyein Aung, the. 


eldest born child of the marriage. Her 
status and her rights are clearly stated in 
the Dhammathats. The Manugye, the 
. authority of which has been recognised by 
the Board, after setting. out the specific 
articles belonging to the mother orin her 
sole use in her lifetime, such as ear-rings; 
' bracelets, belt, cups for eating and drink- 
ing, clothes and ornaments worn by women 


to which the eldest daughter became ' 


entitled, states the rule as tothe partition 
of the residue of the family property be- 
tween the surviving parent, the father, and 
the eldest daughter thus:— Partition bet- 


ween father and daughter om thé death of. 


the mother. “ Let the father have his riding 
elephant and horse,his goblet, the slave who 
earries his water and betel, his sword, betel 


apparatus, clothes and ornaments. Let the. 


daughter have, her mothers ornaments, 
clothes and the slave who cooked her 
rice; and having divided the residue into 


four shares, let the daughter have one and 


the father three.” 


In the Kungyalinga the rule is stated 
in the following terms: “The mode of par- 
tition between thé’ orasa daughter and 
father on the death of the mother is, 


mutatis mutandis, the same as that bet- 


ween mother andson on the death of the 
father."—The Digest, p.88. | 
In the Warulinga it is as follows:— 


“The mode of partition between father. 


and daughter on the death of the mother 
is, mutatis mulandis, the same as that be- 
tween mother and son on the death of the 
father. 'The daughter shall get in addition 
her clothes, ornaments and gold flowers 
one female slave, and her mother’s personal 
belongings, just. as the son gets his father's 
"personal belongings.” . . < 

<“ The Cittara states the-rule thus; “The 


1 
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mode of partition between father and 
of the 
mother is, mutatis mutandis, the same as 
that between mother and son on the death 
of the father." : 


The Kyetyo gives the rule more fully; 
“The mode of partition between father and 
orasa daughter on the death of the mother 
is as follows:—‘‘The daughter shall get her 
anklets, bracelets, ear-rings, belt, necklaces, 
etċ., given her during the mother's lifetime, 
and by both parents, these having become 


' herseparate property. Sheshall also get her 
"mother's belt, 


necklaces, combs, finger- 
rings, ear-rings bracelets, betel-box cushions, 
aud other personal ornaments. The orna- 
ments worn by the daughter during the 
mother's lifetime shall go to her. The 
rest of the property such as gold, silver, 
copper, iron, slaves, buffaloes, bullocks, 
goats, pigs, fowls, ducks, paddy, rice, Indian- 
corn, millets, barley, sessamum, cotton and 
household furniture shall be divided into 


` four shares; the father shall get three shares 


and the daughter one share. " The above 
rule applies when the daughter is the 
eldest born. The younger daughters shall 
get their shares only on the death of both 


parents." 
And then comes this important ques- 


- tion :— Why should the mother get three 


shares and the eldest child only one share ? 
Because the mother saves the property 
acquired by the father and thereby accu- 
mulates it at the early period of her wedded 
life, before the eldest child was born; and 
during the minority of the eldest child, 
before he or shecould assist the parents 
the .mother accumulates the property 
acquired by the father. The eldest child 
gets one share because he or she up- 
holds the parent’s position and rank and 
continues the family. Having to bear 
the children,.the mother has not the heart 
to make them work, nor can she see them 
suffer privation; she cherishes them and 
brings them up. Children lie under 
greater obligation to the mother than to 
the father. Hence the mother gets three 
shares and the son one share. Should the 


' property enumerated above be exhausted by 
themother for her sustenanceor in perform- 


ing works of merit, let it be so. The sons 


.shall not also claim the residue of the 


property to which the mother alone is 


entitled." : 
“Ik is to be specially noted that the words 


d 
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tere’ used are “eldest child," clearly indicat- 


ing that the-.expression includes. Children 
e both: sexes.. ; 


This passage from. the Kyetyo shows E 


only that dn. the death, of the. mother- the 


eldest. born daughter is entitled to a one- 
fourth. share, but it also explains why she 
becomes. so' entitled. The eldest’ born 
dau ghter steps. into the shoes of the mother; 
assumes her responsibilities, manages the 
household and takes care of the younger 
E children like the mother, and is confirmed 
in the status-of the orasa child. The status 
does. not depend..on the decease of the 
father, where the"ehild is a son; or of the 
mother, where it is.a daughter: it comes 
into existence on the fulfilment of three 
conditions, viz.: (1) that he or she is the 
first-born child; (9) that it. attains majority; 
and: (3) helps either in the acquisition of 


the family property and the discharge ofthe - 


father's responsibilities ; por, ifa daughter, 
' helps the mother in tlie eare of the pro- 
perty and the control and. management. of 
the household, which lie particularly within 
the mother's duties. 


In: their Lordships’ judgment, althoug oh: it 
is-not. easy always to reconcile the, incon- 
sistencies with which ‘the Dhammathats 
bristle,‘ upon œ careful comparison of the 
differ entenuneiations so laboriously brought 
` together in the Digest, the following pro- 
positions clearly emerge from the rules pro- 
pounded in the Dhammathats, viz., that the 
designation orasa is not limited: to a son 
and that it connotes the eldest: or first. born 

, child: who is competent to undertake the 
responsibilities of the deceased parent. 


Fhe grounds on which “the eldest child” 
may © be ' 'euperseded" or displaced. from 
his or her status: are eolleeted in s. 62 
(p. r17) of thë- Digest. When a sonis in- 
&ompetent to-assume the duties and respon: 
sibilities of: the. father; either from physical 
defects: or, otherwise, it is declared that.the 


next brother should step into his. shoes. - 


Supposing’ there isa dawghter intervening: 
Between the. two sons,viz, the first born 
and the next: born: som, she could not: po8-' 
sibly be tle oracsu. child. "Phe law: does not 
say that om the mother's death a daughter 
who was not the eldest or first born shon idl - 
become: the orasa child and became entitled 
fo à preferential share, Asalready observed; 
the provision. is for the first Born, moe 
; male or female, if competent,  - 
ies the present case: tiie: another: ‘died, 
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several years "before the father;it i$ mof 
disputed that the eldest: daughter, the first- 
born child, Ma Nyein Aung, dssumed all 
her. responsibilities: Nor isit disputed that 
she was quite competent to do so.. 
be taken for granted that she looked after 
thé conservation of the propérty as her 
mother did: during: her. lifetime amd: took 
eare.of .the younger children. She was 

thus the orasa child of the marriage of U 
Baw and Daw Hmo. The second sen, Po 
Cho; could never become the orasa child 
and. could never. aequire the status in his 
own right: There was no eldést Dorm son 
whom he had superseded for “incompe~ 
teney" or into whose ‘shoes he: had stepped 
on his death before: attaining majority. 


Tt is ‘contended, however, that the seer 
tions: dealing with ‘partition. between an 
elder sister and a younger brother on tlie 
death of the parents (Digest; s- 140) places: 
the: Son on the same level as the elder 
daughter. 
eldest: born is: a; daughter and the second 
ehild a-son; let. them share the estate equally 
between: then,” x. J 


~ 


It mays ` 


The Kyetyo says.—“Tf the" 


The Kyannet niakes the following state: . 


ment:—"EK after the establishment ofi a 


daughter ag an orasa, a son is born they shall . 


share the’ estate equally between them. 
If: the elder daughter and the younger 
son are both childless, the estate shall not 


be divided equally between them, because: | 


tlie son is deemed the orasd." 


Similar statements oecwrin other Dharm ` 


Mp Their Lordships. do not: propose 
to undertake the task of trying to reconeile 
transparent inconsistencies. 
prescriptions to which the plaintifis havé 


` referred .as showing the superior right of a: 
younger sor to that of the elder daughter. 
were “actuated by à désire for' s fair and. 


equal division, it is difficult to say. Tt was. 
‘certainly so in the case of one younger 
brother co-existing with thé ‘eldest born 
sister even after. she- was installed as orasi. 


Whatever may be fhe reason of these. 


inconsistencies, it: is’ clear that these arbi- 
trary rules of; "di tribution carrot’ overridé 


or. control the previous express- provisions ` 


relative’ to substantive right, 


Sections: 162 amnd.169 of: the Digest deal. 


parents. - Section 162 is: headed thus a 


"The 'eldaatison. dies: before: le: parents; i 


~ 


Whether the - | 


-—- 


‘with the rights of the children. ofithe-eldest: ` 
. Som. or eldest. daughter dying. before’ the. 


` 


CEKET 
the son: of the deceased tis entitled to the 


same ‘share as his father's youngestbrother.'' 
' Ands. 463 has- the followiag heading, 


clearly indieating the subject dealt with i in 


the section :—"The eldest daughter dies 
before ‘the parents; the deceased's hild 
ls: entitled to. “the same share as the 
deceased: S youngest sister.” 


. The Manugye, in s. 15, Book X, states the 
rule as to the devolution.of the share. of the 
&dest ‘born son or eldest born daughter, 
on his or.her predeceasing the parents :— 
“Tf the eldest son dies before his father. 
and mother; the Law of Inheritance between. 
his son and his son's uneles and aunts is 
this: because in,case of: the death of father 
and mother the eldest son is called father, 
let his són, and his (the eldest soh's) 
younger brothers, share alike, “Should 
the eldest daughter die before the father 
and; mother, this is the law for, the 


partition of the inheritance between her 
-daughter .and.her daughter's uncles and 


aunts: that the daughterof theeldest daugh- 


` ter.and- her (the eldest daughter's) younger 


sisters shall share alike, because the .eldest. 
daughter, when grown up, stands in the 
lace of.a mother. “In ease of the death 
of the .younger children occurring before 


the „parents he law for partition of the 


* 


inheritance between their children and 
the (co-heirs) relations’ of their parents is 
this:. the .children .of the. deceased have 


one-fourth of the share which would: have: 
‘come to their, parents.” 

The. Vilasà declares that "the .eldest son .. 
of a deceased Orasa shall receive as. much 


ofthe inheritance as-the youngest of his 
uncles. . But the. younger sons. should 
receive only a- quarter , as ‘much, ‘Because a 
Son is anearer kin than a grandson, the 
latter shall not receive.out of the. estate of 


his grandfather as ‘much as the co-héirs of 


his deceased father." 
"The. ‘prescriptions in most of the other 


Dhammathais. are substantially the same: . 


t. These sections clearly referto the rights 
of the children -of -the eldest born son or 
eldest. born daughter. Po Cho. did not 
belong to this category, and he had ‘no 


right to the one-fourth of the estate to pass > 


to the plaintiffs. 


^ Sus 164 réfers io the chants of the: 
children of one of the: youn, er children pre- , 


deceasing. thé: parents. he child of a 
(deceased) ‘younger, Son shall. receive onë- 


fourth of :the shiate- avhich - the deceased: 
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"iugi awrathu or-cunatha,, But which deg, 
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was entitled. He or-sheshall- not receive 
an equal.share with the aunts and uncles. 
“Fhe child of .a (deceased) co-heir who 
was not the. eldest shall receive a quarter 
6f the share to which the deceased was 
entitled." "The remaining three-fourths:shall 
revert to-the estate." 


This is the conclusion at which their 
Lordships have arrived upon an independ- 
ent review of the Dhammathats, and the 
yiew of the law that has forced itself upon 
them is supported and confirmed by the 
detailed and scrupulously careful examina- 
tion to whieh the.provisions of the Burmese 
Buddhist Law have been subjected by the 
learned J. udges of the. Chief Court. Maung- 
Kin, J., who is himself a Burmese con- 
yersant with the Burmese language and 
customs, and well versed in the Burmese 
Buddhist Law, has fully discussed the rules 
of the different Dhammathats concerning 
the questions with which the Court had to 
deal. In the course of his judgment he says :— 
“All the Dhammathats mentioned in s, 30 
of the Digest, when considered as a whole, 
lead to the inference that itis the eldest 
born legitimate son who is entitled to claim. 
a quarter. of the parental estate from his 
mother on the death of the father, provided 
he has helped the parents in the acquisition 


.of property and takes the deceased father's 


place and continues the family. It appears 
that the Dhammathats take it for granted 
that the son, -if competent to do so, will 
take his. father’ s place and continue the 
family : but ‘whether. this duty isa mere 
moral obligation or can be enforced at, 
law is at present undetermined so far 
as decisions go. And this eldest born 
son, who is entitled to a quarter share, 
is by later Dhammathats called an orasa.' 
and he then makes the following comment 
on: the argument against the view he has 
just expressed :—' Tt may be argued that 
what is material - is the fulfilling of the 
conditions" and ‘not the order, in which 
the sons are. born, so that even where 
the eldest born is a daughter a son who 
fulfils the conditions would be entitled 
to the -quarter share from the mother. on’ 
the death of the father. . ` 


. * In my. judgment the kesan is not 
sustainable. Tt ean- only be founded on, 
the Dhammathats noticed above which do: 
not eall the son.entitled to the share by. 
thagyi, 
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cribe him only as the son who bears the 
father's burden or resposibilities. It ap- 
pears to me that these Dhammathats put 
the matter in a comprehensive form, be- 
cause. whether the claim is made by the 
eldest born son or by a younger son, the 
conditions must be fulfilled. These Dham- 
mathats do not, in my opinion, contradict 

“the proposition that the eldest born son, if 
competent, can ‘claim the share from the 
mother, and if not competent, he will be 
superseded by another son who is compe- 
tent; but thatif the eldest born is not a 
son, the right toa quarter share does not 
exist in favour of a son though he may be 
the eldest of the sons. I have deduced this 
by a consideration of the Dhammathats 
alone." i 

nd his conclusion is as follows :— 
“It has, however, been urged that, as the 
Dhammathats look upon the son as being 
superior to the daughter, the eldést born 
daughter cannot be allowed to claim the 
quarter share where there are sons, Among 
others, ss. 140 and 150 have been referred to 
in support of the contention. These sec- 
tions and the others contain rules of distri- 
bution after both the parents are dead. 
These are thé rules which this Court has 
disregarded in Ma Kyi Kyis case. They 
do certainly show that the son is regarded 
as superior to the daughter. But they 
donot give him, unless he is the eldest 
born, any greater share than the eldest of 
the daughters. For if the eldest is a 
daughter and there isa son younger than 
she is, that son, instead of getting a smaller 
share in accordance with the order of the 
births of the childern, gets a share equal to 
the eldest daughter, and in my judgment 
wherever, in these rules, the word auratha 
is used, it is used to indicate the eldest 
child but not with reference to the right to 
claim a quarter share from the surviving 
parent. When both the parents are dead 
the question is'not who is the eldest born 
but who is the eldest of the surviving 
children, and all the surviving children 
get their fractional shares, larger or smaller, 
according to the priority of birth." 
Maung Kin, J., refers to his own experi- 
enceof the meaning attached by the Bur- 
mese people to the position of the eldest 
daughter. His remarks deserve attention :— 

“There is an additional reason why these 
rules of distribution of inheritance after 
both the parents are dead do not apply to 


cases where the eldest. daughter claims a. 
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quarter share from” her surviving parent, 
the father. Itis that the cldim is allowed 
her under very special circumstances, and 
as a reward for her past assistance in the 
acquisition of property and the possibility ' 
(which the law-givers expected in the times 
they lived) of her taking her mother's 
place and continuing the family and con- 
trolling the younger children as her mother 
had done in her lifetime. In the extract 
from Dhammathatkyaw which is given in 
s. 62 ofthe Digest we find the principle. 
The eldest brother is in the position, 
of the father, the eldest sister in the posi- 
tion of the mother. This is in the mouth of 
every Burman, and it is clear from the fact 
of the principle being recorded in that 
Dhammathat word for word the same as it 
exists in the mouth of the people that it is 
a well recognised principle. And so far as 
my experience goes the principle has never 
been taken to mean that in the case of the 
eldest daughter, only her younger sisters 
give her the position of their mother. The 
younger brothers also respect her as they 
had their deceased mother. This happy 
state of things exists to-day and long may 
it continue. “ Another point is that even 
if those rules of distribution among all 
the children are applicable to the ques- 
tion of the eldest daughters right to a: 
quarter on the death of her mother, the 
younger son cannot take her place, he can 
only prevent her’ from claiming the right. 
Then in that case there would be no orasa 
at all, a position which the Dhammathats 
can hardly be held to have contemplated. 
“In my judgment itis really unnecessary 
to go into the question of the applicability 
of these rules because itis perfectly clear, 
as shown above, that the Dhammathats, in 
giving a quarter to the eldest child, have iri 
view the case of there being both sons and 
daughters in the family." ! 
The Burmese adopted the Buddhist reli- 
gion, which was imported from India, and 
with the religion they also seem to have - 
received the Indo-Aryan’ conception of the 
superior rights of men. And Mr. Justice 
Maung Kin thinks that the Hindu notion, 
of sex superiority found its way among 
some of the text-writers, There appears to 
be considerable force in his observations, 
as will beseen from the use in the Dham- 
mathats of various legal terms borrowed 
from the Sanscrit: Gradually, asthe com- 
piers of the Dhammathats absorbed the 
national customs. and usages, the sex equal, 
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sation, which is the. dominant feature of 
. the Burmese:Law, prevailed, and the later 
Dhammathats show thatthe eldest born son 
“and the eldest born daughter stand on the 
same footing. ' ! | 
With reference to this subject the learn- 
‘ed Judge makes the following remarks :— 
“ Among the Burmese Budhists equality 
of the sexes is recognized in the Dhamma- 
thats with occasional aberrations to the 
effect that the maleis supeior tothe female. 
But when we come to consider what 
superior rights are given to the man, we find 
-that his rights are hardly superior to the 
woman's. Although they borrowed their 
laws from the Hindu Institutes of Manu, 
the Burmese carefully refrained from adopt- 
. ing thesex inequalities of the Hindu Law. 
For instance, in Hindu Law, the term aurasa 
was applied originally only to the legiti- 
mate son. Next the Rishis evolved him 
into a son ofa very superior type, namely, 
the son begotten by a man ofa wife of the 
. Same caste who was espoused in an approv- 
ed form of marriage with religious rites, 


was: a virginat the time of her marriage 
and had: not passed through the marriage. 


‘ceremony ora part of it with ‘another man. 
This was done on spiritual grounds. In 
Hindu Law a daughter is not called an 
aurasa and is not allowed to confer spiritual 
benefits oh her father as the aurasa son is.” 
“The Burmese borrowed the word aurasa 
and Burmanized it as auratha, but gave 
their own meaning to it suitable to the con- 
ditions of family life which they approved. 
Thus they called a child (son or daughter) 
born in lawful wedlock an auratha child, 
putting the son and daughter generally on 
an equal footing." and he winds up by say- 
ing :—“In the result I would hold that the 
eldest born legitimate daughter has the right 
to claim a quarter share on the death of her 
mother whether she co-exists with sons or. 
not, and that the eldest born child.is the 
orasa, although, as regards the claim to a 
quarter share on the death of one of the 
parents, it would.depend upon the circum- 
stances of each, particular case whether the 
claim can be made or not, that isto say, if 
the childis ason, he can only make the 
claim from the mother, on the ground that 
he steps into his deceased father’s place; 
similarly, if a daughter, she can only claim 
asone who takes the place of her mother. 
It is clear also that there cannot be two 
rasas, à male and a female, in the same 


family, because-an oraya is either the eldest 


1 
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d orthe one who supersedes the eldest 
orn." 
His decision is practically embodied in 
his answer to question 6, alreatly quoted. 
Pratt, J., who followed him in deliver- 


ing judgment, substantially agreed with 


his Burmese colleague. 
Heald, J., deals with the facts and the 


- law of the case with equal care and minute- 
ness. 


‘He reviews in great detail the 
Dhammathats and the decided cases of the 
Burma Chief Court. He expresses his dis- 
sent from those which accorded the supe- 


rior position to the younger son in preference 


to the eldest born daughter, and gives his 
reasons therefor. His experience of the 
country and of the people extends over 
twenty years. In his general conclusion 
he is in agreement with Maung Kin, J. 
He holds that auratha or orasa is applied 


to both eldest born son and eldest born 


daughter; and states that this view is clear 
from the enunciations of most of the Dham- 
He reviews the Dhammathats 
according to their antiquity. He refers to 
the Vilasa, which was compiled in the 
twelfth century, and to the Wagaru in the 
thirteenth century, where the term auratha 


or orasa are applied to both eldest son 


and eldest daughter. Hestates that in the 
Dhammathats Kyaw and the Kyangsa, writ- 
ten in 1630, the same expression occurs, so 
also in the Vaicchaya of 1775. He refers to 


U Gaung's authority, who is, as already 


stated, the author of the Digest. Heald, 
J.s .conclusion is:—‘‘From the above 
survey of the Dhammathats I think that 
it is fairly clear that the word auratha 
is commonly used to mean the eldest 
child, whether son or daughter, and that 
if the eldest child; being a son, is com- 
petent on the father's death to take the. 
father’s place in the family, or being a 
daughter, is competent on the mother's 
death to take the mother's place, then he or 
she is auratha, and on the father's or 
mother's death is, according to the Dhamma- 
thats entitled to the father’s or mother's 
personal property and to one-fourth of the 
rest of the estate, and, further, that if the 


eldest child, whether son or daughter, dies 


without having become entitled to that inter- 
estin the estate, his or her childern are 


‘entitled toshare equally in the estate with 


the.younger brothers and sisters of the 
deceased." ` | 

Dealing with the inconsistent statements 
in some -of he. Dhammathats showing a 


BAB 
‘certain preference’ for sons’ in “relation to 
the eldest daughter, he says as -follows :— 
“The "Viechedani, when dealing with ‘the 
|^ partition’ between ‘brothers and sisters after 
‘the déath of both parents, actually says 
“Though the eldest- child. be a daughter 
she dose not reach the status of auratha. and 
‘she must share equally. with’ lier younger 
"brother, and one or two ofthe minor Dham- 
imatliats contain similar passages, which d 
‘have no doubt were taken from some old 
‘books and: reproduced: Hindu ‘or possibly 
‘pre-Hindu ideas: ‘But just as‘ the Dham- 
‘mathats, when' translating passages ‘which | 


‘are evidently ‘taken direct from what ° may. 


‘be calléd the’ Hindu Law books, use 
‘auratha in its original pense ‘of. ‘legitimate’ 
‘and nevértheless, when they come to 
apply’ it: to Burmese Buddhist Law use 
itin the special sense 'of."'àn eldest born 
‘child who is eompetent, so, although they 
‘reproduce passages which follow the Hindu 
“Law in saying that a daughter can never bé 
‘auratha, nevertheless when they come to 
the actual division-of the property of the 
‘estate of a. Burmese family they put' thé 
daughter practically, and in some cases 
entirely, in the same position as the son. 


Duckworth, J 5 and. ‘the. Chief J ustice 
adopted: the views of Maung. Kin, J. Duck- 
worth, J.,says :—“It.is perfectly clear. that 
s. 163 of the Digest applies to families. eon- 
‘sisting. of both sons;:and daughters. , Among 
the Burmese people generally, therejs nó 
doubt that:the eldest legitimate child, whe- 
ther it bea son or dau ghter, is regarded. ag 
taking the place of the parent of the same 
Bex: when. that parent dies.". 


. Their: Lordships. do not. feel called. upon 


to: diseuss in detail the decisions of the 

. Burma . Courts cited at the. Bar, as they 
agree generally ‘with the observations of 
the, d udges of the Full Bench: . 


‘In: so -far “as those decisions expressly er ' 


is àmplication are adverse.to the rights 

of the eldest born daughter, their Lord- 
ships :have: no. doubt; they. proceeded on ` 
an insufficient consideration ot the status 
assigned to the first-born child: by- the 
Buddhist Burmese Law.as embodied -in the: 
Dhammathats,. and expressed in the-exist- 
ing customs: and ‘usages . to Wa ‘Mr. 
Justice Maung Kin so forcibly : refers;:. .. » 


- IThe--eldest: born- child occupies an extra- 
ordinarily favoured position as compared 
with “the younger children,:-inasmüch “as. 
| Vnd a «to PUSS: ?tlie- -guint “ae 
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of the Vilàsa, "obluined. ‘thie child by their 


oct 


earnest prayers at the commencement ‘of 


‘their wedded life, and acquired, the pro- 
"perty with his or her assistance.” 


. These considerations have led their Lord. 
ships to the conclusion thatin the present 
case Po Cho, being a younger child, 
although the eldest ‘son, did not acquire 
the status of .orasa and did not become . 
entitled to the privileged position allotted 
‘to the eldest or.first-born son. In these 
circumstances the. judgments . of the Full 
Bench Jand the-decree of the Chief Court 
appear to their Lordships to be perfectly 
right, and they are of opinion. that i 
‘appeal fails and should be dismissed. . 
view, however, | of the importance of the . 
case ànd the difference - of opinion’: pre- 
vailing; until the decision of the Full 
Bench on the questions at- issue, their 
Lordships think that the eosts of both 
parties should come out Of the estate. 
And they will humbly -advice His Majesty 
accordingly. . 

K, S. D. 
` Solicitors for the Appellants.— 
Light and Fulton. —. 

Agent for the Respondents, Mr. D. Grant 


Appeal dismissed. 
—-Messrs, 
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PATNA HIGH COURT. 

MISCELLANEOUS CrviL. APPEAL No. 46 

i or-1924. ~ 
m June 17, 1924. 

Pr esent : —Sir Dawson Miller, AM 
Chief Justice, and Mr. Justice Foster- : 
SHIVA NARAYAN LAL CHAUDHURY; 
. AND -ANOTHER—J UDGMENT-DEBTORS-— - ri 

APPELLANTS . "m 
versus ` : 

“NARAYAN PRASAD- Dicusi Hott 

l RESPONDENT. , 
Ê - Civit Prócedure: Code (Act V of 1908),-ss. 2,. ds 
E a e determining ~ rights and liabilities.. 
parties, whether deéree--Order directing decree ^ 
ida to mayi fees of guardian ad litem of minon | 
judgment-debtars, mature of-— Appeal, whether lies— 
Limitation. 

When the rights or liabilities - of the parties as to. 

the. execution, discharge “or satisfaction of a‘decree 


" 
Ei * 
iu 
) o. o fX P 
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| are’ determined by an “order, the order is -appealable; 


as ET decree, within the. definition of. S 2 of the s 


ou decree was passed. on the 22nd July- 1610: 
Mak unsuecessful attempts -tó x the decreé 
took} place ‘upto the pyear 1917. In. that enr Hreshi 


dihin dn procëstings Were instituted and on 23rd 
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May 1917 notice was served on the judgment-debtors, ' 
but the case.was dismissed for ‘default on the 17t 
August. The next attempt to. execute took place on 
the 23rd August 1920 when notice was served 
under O. XXI,:r. 22 of the C. P. C. on .the 
‘guardian ad litem of the judgment-debtors who were 
minors.’ The application was clearly out of time. 
Apart from issuing notice on. the guardian ad litem 
and ordering, on his application, his fee to be 
deposited, nothing more was done on this applica- 
tion and on-the 20th November 1920 it was eventually 
dismissed for default in paying the guardian’s | fee. _ 
The. last application for execution was made on the 
. 2156 July 1922 and the judgment-debtors were sued 
in their own names as if:sui juris and not through 
‘a guardian ad litem although they had not attained 
majority. They did not appear and their property was 
attached and sold on the 10th January 1928. Shortly 
afterwards, before confirmation of the sale, they 
applied through: a guardian to set aside both the 
sale:and the ‘execution proceedings. The Trying 
‘Munsif held that the judgment-debtors having failed 
to raisa the question of limitation, in the previous case 
could not be allowed in'subsequent proceedings to 
cóntend that the. case was time-barred. 
‘further that the non-representation of the judgment- 
debtor was: a vital.defect to the sale he set it aside, 
but did not dismiss the execution case. On appea 
the Subordinate Judge treating the case as an. appeal 
from an order under O. XXI, r. 90, C. P. C., held that 
no,appeal lay and dismissed it. The judgment-debtors 
filed a second appeal-in the High Court: 

. Held, (1) that the question whether or not the.execu- 


tion was time-barred was a question within s. 47 of ' 


the C. P.'C. arising between the parties and relating 
"to the execution of the decree and, therefore, a decree 
. as defined in s. 2 of the Code; [p. 578, col. 2.] 


(2) that the order passed in the case which deter- . 


mined that the rights, of the decree-holder and the 
liability of the judgment-debtors, were still subsisting 
and not barred by lapse of time was the determina- 
tion of a question within s. 47 of the Code and as 
such appealable; [p. 579, col. 2.] | AN 
Jogadeshury Debee v. Kailash, Chandra - Lahiry, 24. 
O. 725 at p. 139; 1 C. W. N. 374; 12 Ind. Dee: (x. 8.) 
1152 and Rajah Ramessur Proshad Narain Singh v. 
Rai Sham Krisen, 8 O. W. N. 257 at p. 261, referred 


to. i Á 
(3) that the mere faot that the decree-holder had been. 
ordered to pay the fee of the ‘guardian who represented 
the minor judgmient-debtors could not be regarded 
as an adjudication upon any question arising between 
the parties ; [p, 580, col. 1.] . i 
(4) that the execution case out of which this appeal 
‘arose was barred by limitation and should be dismiss- 
ed. [ibid.] . "C l 
Miscellaneous, appeal from an order of the 
‘Subordinate Judge, - Patna, dated the~.4th 
February 1924, affirming: that of the Munsif, 


4 


~ Bihar, dated. the 29th March 1923. : 
Mr. Janak Kishore, for the Appellant. 
. Messrs. K. P. Jayaswal and B. C. Sinha, 
' for the Respondent. . - - ` 
JUDGMENT. e 
Miller, C. Ji—This.is an appeal. on 
behalf of théjüdgment-debtors in execution 
proceedings from an order of the Subofdi- 
“nate Judge of, Patna, dated. the 4th, Feb- 
füary ‘last rejecting .their application -to 
97 
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dismiss the execution ease on the ground 
thatit was bàrred by limitation. = 
The ‘decree which is the subject of 
execution in the case was obtained on the 
22nd July 1910 by the predecessors-in- 
- interest of the present decree-holder against 
-the predecessors of the judgment-debtors. 
Various unsuccessful attempts to execute 
. the decree took place up to the year 1917. 
In that year fresh execution proceedings 
were instituted and on the’23rd -May 1917 
notice was served on the judgment-debtors 
but the case was dismissed for default on 
the 17th August following. The next 
attempt to execute took placeon the 23rd 
Augnst 1920 the case being numbered 
668 of 1920 and notice was served under 
O. XXI, r. 220f the C. P. C. on the guardian 
ad litem of: the judgment-debtors who 
were minors. This application was admit- 
tedly out of time having been filed more 
than three years from the date of any 
application made in the previous execution 
proceedings, which. had terminated on 
the 17th August 1917. Apart from issuing 
noticeon the guardianad litem and ordering, 
on his application, his fee to be deposited 
nothing more was done in Execution Case No. 
668 of 1920 and on the 20th November 1920 
it was dismissed for default in paying the 
guardian’s fee. Unless it can be said that 
the issue of a notice under O. XXI, r. 22, 
‘or the order to pay the guardian's fee 
amounts toan adjudication that the peti- 
tion was not time-barred then there is 
-nothing from: which a presumption can 
‘arise that the Court .considéred or deter- 
mined the question of limitation in that 
case. io s TD 
On the 21st July 1922 the last execution 
out of which this appeal arises, was filed 
just within the limitation period of 12 years 
from- the date of the decree, but well within 
three years of the previous application of 
1920. It was numbered 900 of 1922. In 
this application the judgment-debtors were 
sued in their own name as ifsu: juris and 
not through a guardian ad litem although 
they had not attained majority. They did 
not appear in answer to the summons and 
their property which was attached was sold 
on the 16th January 1923. Shortly after- 
. wards, and before confirmation of the sale, 
they applied through a guardian or next 
friend to set aside both the sale and the 
execution proceedings under O. XXI, r. 90, 
and s. 47 of the C. P. C. The learned 
Subordinate Judge is in error in stating 


- 
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that the application was merely to set aside 
‘the sale. The petition set, out various 
grounds both for setting aside the sale and 
for dismissing the execution proceedings. 
Amongst other grounds they contended 
(1) that being minors they were not properly 
brought on the record unless sued through 
a guardian and (2) that the execution was 
barred by limitation as the prévious execu- 
tion .case numbered 668 of 1920 was itself 
: time-barred. 
. The learned Munsif; before whom the 
case came originally, held on the question 
of limitationthat the judgment-debtors hav- 
ing failed to raise the question of limitation 
in the previous case, could not be allowed 
in subsequent proceedings to contend that 
lf was time-barred. On the question of 
non-representation he considered that this 
. was a.vital defect to. the sale and set it 
aside. He, however, did not dismiss the 
execution case but directed the proceedings 
to continue allowing the decree-holder to 
apply for a fresh sale after taking proper 
steps to bring the guardian of the minor 
“upon the record. | 

The judgment-debtors appealed to the 
Subordinate Judge from that part of the 
Munsifs order which refüged to dismiss 
the execution case on the ground of limita- 
tion and contended inter alia that the 
petition was time-barred and prayed that 
the execution case should be dismissed with 
costs. 
The learned Subordinate Judge treating 
the case as an appeal from an order under 
O. XXI, r. 90, held that no appeal lay and 
dismissed it. It is true that if, and so far 
as, it was an appeal under O. XXI, r. 90, no 
appeal lay, because the application under 
that order had been granted and the sale 
had, been set aside. There could, therefore, 
be no appeal from the order setting’ aside 
the sale which was in the appellants’ favour. 
But the learned Judge, it would appear, 
failed to appreciate what the real nature of 
the appeal was.. The only prayer in the 
memorandum of appeal was that the execu- 


tion ease should be dismissed and although 


the effect of granting such a prayer might 
be to annul the sale, nevertheless the 
appeal was in .form.and in substance an 
appeal only from that part of the order 
"which refused to dismiss the execution case 
on the ground of limitation. .The learned 
Subordinate Judge having held that the 
‘appeal could not be entertained proceeded 
peverthéless, very properly, to consider the 
oe > byter r 
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question of limitation and dealt.with the 
orders that had been passed in the previous 
execution case numbered 668 of 1920 which 
had terminated by dismissal for default on 
the 20th November that year. It appears 
that the guardian ad litem in that case; on 
being served, had applied to the Court to 
order the decrce-holder to deposit the 
guardian's fee and the order was granted 
but as the fee was not deposited after an 
extension of time had been granted for the 
purpose the case was ultimately dismissed 
for default. Nothing else happened in 
those proceedings. The learned Subordi- 


. nate Judge took the view that the order 


made to deposit the guardian's fee was 
tantamount to an adjudication’ that the 
decree-holder was entitled to execute his 
decree and had impliedly decided that the 
execution was not time-barred, He, there- 
fore, held that the question could not be 

re-opened in subsequent proceedings in ` 
execution. With ‘respect to the learned . 
Judge I think his, decision cannot be sup- 


: ported on either of the grounds upon which 
. he determined the appeal, 


The question whether or not the execution 
in my opinion, a 
question within s. 47 of the C. P. C. arising 
between the parties and relating to the 
execution of the decree and, therefore, a 
decree as defined ins. 2. Had the question 
been determined :in the Executing Court 
adversely to the decree-holder his right 
would have been finally determined and 
an appeal would clearly have laid to the 
Subordinate Judge. It was, decided, how- 
ever, that his right to execute stil sub- 


-sisted, This was, in my opinion, just as 


much the determination of a question 
within s. 47 as if the contrary view had 
been taken and the case dismissed. It is 
true that every order made in proceedings 
under s. 47 is notappealable. For example 
orders dealing with mere matters of pro- 
cedure such as those directing the produc- 
tion of documents or the summoning of 
witnesses, although in a widesensetheymay 
be said to be orders relating to the execution 
can. hardly be said to be in the words of 


.8. 2 the determination of any question 


within s.47. The questions for determina- 
tion there referred to must be those which 
the parties are asking the Court to decide ag 
to their rights or liabilities and not merely 
interlocutory questions of procedure which 
incidentally arise for determination in the 
cOurse of the prdcetdings, When the rights 


fed T.C. 1931] | 
or liabilities: of. the parties às to the execü- 
tion, discharge or satisfaction of the devree 
are determined by the order, then, in my 
opinion, the order is appealable as a decree 
within the definition in s. 2: A test for 


determining this question was laid down 
by Bannerji, J., in Jogodishury Debea v. 


. Kailash Chandra Lahiry (i). A test which. 


seems to me, whilst not exhaustive, to 
afford in many cases à good working rule. 
The learned Judge says: “The language 
of s. 244 which enacts that certain ‘questions 
Shall .be determined by an order of the 
Court executing’ the decree and not by 
. Separate suit,’: clearly indicates that the 


questions contemplated by the section must 


be of a nature such that it is possible to 
suppose that but for the section they could 


7 + 


by a separate suit.” : o d 
"The determination by the Executing 
Court of a question arising between the 


have formed the subject of determination , 


parties ‘within-the meaning of s: 47 and. 


which, but for that section, might -have 
been the subject of a separate suit would; 
I think, clearly amount to-a decree within 
the definition ofs. 2.. I consider, however, 


that the test suggested by Bannerji,J., is - 


not exhaustive for I apprehend’ that there 
may. be questions within the purview of s. 47 
which could hardly be the subject.of a 
separate :suit but which nevertheless might 
be.proper questions for determination in 
the execution of a'decree passed in a suit 
already, decided.. Two other learned Judges 
of the same High Court (Hill and Haring- 
ton, JJ.,) in the later.case of Rajah Rames- 
sur Proshad Narain Singh v. Rai Sham 
Krissen (2) would' appear also to have felt 
the difficulty of accepting the dictum of Ban- 
nerjee, J., as exhaustive for after referring 
to. the test suggested by himin the former 
case they add; “But however that may be 
it appears to us that when' the effect of an 
. order is to determine. the rights of the 
parties with respect to a matter material to 
the due execution of the decree there is an 
appeal" Whether the test laid down in 


- Rajah Ramessur Proshad Narain Singh v. : 


Rat Sham Krissen (2) was rightly applied 
in that case is not material for present pur- 
posés. The tests applied in these two cases 
when taken together indicate, in my opinion, 


-the principles which should govern the’ 


Court .in deciding whether an order passed 


( Wey Aes 725 at p. 739;:1 C. W.N. 374; 12 Ind. Dec; 
(Wes? ON E x 
(2). 8 C. W. N. 257 at. p. 261. IE 
^ d A ? j ; 
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of.s. 2and as such appéalable, Judged 
by these principles I think the order passed 
in the present case which determined that 
the right of the, decree-holder and the 
liability of the judgment-debtors were still 
subsisting and not barred by lapse of time 
was the determination of a question within 
S. 47 of the Code and as such appealable. | 
It remains . to consider whether the deci- 
sion was right in deciding that the applica- 
tion was not time-barred. The test in such 
cases appears to be whether the question 
of limitation has been decided in the 
previous proceedings. It is the duty of the 
Court, ifit considers that the application 
is time-barred, to dismiss it, but this duty 
does not arise at the moment the applica- 
tion for execution is presented, nor does 
an order directing service of notice to issue, 
in my opinion, amount to any adjudication 
Until the 
parties are properly brought before the 
Court or after having been served they fail 
to' appear, there is no .duty upon the Court 
to determine any of the questions which 
may arise. In the present instance the 
judgment-debtors in the proceedings in 
1920 would bave been entitled to appear 
and contest the validity of the application 
on the ground that it was barred by limi- 
tation notwithstanding the fact that an 
order had already been passed directing 
the guardian’s fee to be paid. The learned 
Subordinate Judge considered that this 
order was, tantamount to a decision that 
the ‘application was not time barred. If 
he is right then that question having been 
decided by the issue of the order, it would 
no longer be open to the judgment-debtors 


‘through their guardian to contend, even 


had the fee been paid that the petition 
was ‘barred by limitation. This would lead 
to such a startling result that I-find myself 
quite unable to accept the view of the 
learned Subordinate Judge. I am quite 
prepared to concede, which js in fact the 
result of the decision of the Judicial 
Committee; in Mungal Pershad Dichit v. 
Girija Kant Lahiri. (3) that it is not neces- 
sary that a,direet adjudieation upon the 
question of limitation should have been 
pronounced. It is sufficient if an order 
has been passed indicating that in the 
opinion of the Court the case is a fit one in 
which to order execution as for example 

(380.51; 11 C.L. R. 113; 8 L A. 123; 4 Sar, P, 
C. J. 249; 5 Ind, Dec. (x. s.) 32 (P. CJ. 


>” 
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Where an attachment of the property has 
been directéd but until the parties are 
properiy brought before the Court or until 
having been served they have failed to 


appear itis not competent to the Court to 
deal with the questions between the parties 


concerning which it-may be asked toad- ` 


judicate-and the mere fact that the decree- 
‘holder has been ordered to pay the fee of 
the guardian who represents the minor 
judgment-debtors cannot be regarded as an 
adjudication upon any question arising 
betwéen the parties. Up to the time when 


the petition was dismissed for default in 


payment of the guardian's fee thére was, 
In my opinion, no question before the Court 
at all relating to the matters in disptite be- 
tween the parties still less was there any. ad- 
judieation either directly or by implication 
that the case wasa fit one to préceéd and 
not barred by limitation. Until the guar- 
dian's fee was paid and a date fixed for the 
further heariig of the application -the 
Judgment-debtors weré not botind.to pre- 
sent their case to the Court, and uy to that 
time at least they would be éntitled on 
appearing to take any objection that might 
. be open to them in opposition to the peti- 
tion including the objection of limitation. 
It cannot, therefore, in my opinion be sue: 
cesfully contended -that this question had 


been determined before the judginent-- 


‘debtors-had any opportunity of putting 
forward the objection merely because an 
‘order had been passed by the Court direct- 
ing the guardian’s feé to be paid. 

in my opinion the execution case out of 
which this appeal arises was barred by 
limitation and should be dismiissed. The 
‘result will be that all further pioceedings 
in the execution case*will be set aside and 
‘the proceedings stayed except in so far as 
it may -be necessary to deal with the 
question of costs .arising therein. The 
‘appellants are entitled to their costs of this 
‘appeal and of the proceedings in both the 
 lowér Courts. 
|. Foster, J.—I agree. 
7 K, S. D. . Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT... - 
SECOND CIVIL APPEAL No. 410 or 1923. : 
ou July.31, 1994. 
Present:—Mr, Kinkhede, A. J. C. 
LACHHI -RAM—APPELLANT 
. versus 
PAHLAD SINGH—RESPONDENT. l 

Minor—Necessity—Debt incurred for payment of, 
land rerenue—Estate, whether liable—Court, power 
of, to grdnt adequate relief. 

When a debt is advanced and utilised for payment 
of the Government land revente that is owing by the 
minor proprietor of an estate, it is borrowed for a legal 
necessity, and the Court can give the creditor a decree 


for re-payment of the debt with ińterest out of the 
estate itself. 


Jhitibhai v. Tajmal, 41 Ind. Cas. 35;.13 N. L. R: 
109; Batchu Ramajogayya v. Vajjula Jagannadham, 
49 Ind. Cas. 872; 42 M. 185; 25 M. L. T. 23; 9 L. W.229; 
36 M. L. J. 29; (1919) M. W. N. 148 (F. B), Chhogalal 
Meghraj v. Kanhayalal Tarachand, 56 Ind: Cas. 740 and 
Jogeshwar Rao v. Gujab Rao, 79 Ind. Cas, 22, relied on. 

The Oourt has authority to grant such relief as, on 
the facts held proved, it considers the plaintiff to be 
legally entitled to, even. though no specific prayer to 
that-effect has been made in the plaint. . 

Second appeal against a decree of -the 
District Judgé, Nimar, dated the 2nd July 
1923, reversing that of the Munsif, -Harda, 
dated- the 20th February 1923. | 

Messrs. S. B. Gokhale and J. Sem, 
the Appellant. 

Sir M. Gupta, fof the Respondent. 

JUDGMENT.—The only question 
which réquites consideration in this case 
is whether on the findings of fact arrived 


for 


at by the lower Appellate Court that the. 


debt-in suit was advanced and utilized for 
payment ofthe Government land revenue 
that Was owing by the minor proprietots 
of the éstate, the Courts below were right 
in refusing to grant. to plaintiffs a decrce 
for re-payment of the debt with- interest 
out of the estate of thé minors. Very in- 
genious and -helpful arguments have been 
addressed to me on the point. 

The learned District Judge has distinctly 


found that the débt was borrowed for. 
“legal. nècéssiby and that it was a charge on 
-the estate and binds the estate also, and has 


also given, an alternative finding that 
the land revenue is one of the necessaries 
of a minor proprietor malguzar whose busi- 
ness is.agriculture. 

On the strength of these findings follow- 


` ing the rulings in Jhitibhat v. Teymal (1) and 


Batchu -Ramajogayya v. Vajjula Jagannad- 
ham, (2), I mean the view of the majority) 
(1) 4] Ind. Cas. 35; 18 N. L. R. 109. 


(2) 49 Ind. Cus, 872; 42 M. 185; 25 M. L. T. 255 8 L; 
W. 229; 36 M, L. J. 29,.(1019) M. W. N. 148 (F. B... 
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the lower Appellate Court would have. been 


perfectly justified in- awarding a decree, 


against the-estate of the minor debtors, : ` 
There is-ample support for. this view in 
the recent decisions-of this Court of which I 
` may cite only two. Sécond Appeal No. 142.B 
1919 [Chhogalal Meghraj v. Kanhayalal 
Tarachand (3),] decided by Maenair, A. J. C. 
on 13th April 1920 and C. R. No. 201 of 1923 


[Jageshwar Rao v. Gujab Rao (4)] decided | 


by Baker, J. O,, on 28th February 1924: Both 
these cases contain a full and. exhaustive 
discussion. of the case-law on the point and 
it is ho use my discussing it over again 
here. S es ch l 

-. The lower Appellate.Court, however, has 


déclined to pass a decree against the estate: 


for the simple reason that in the. prayer 
clause in the plaint the plaintiffs have not 
expressly asked that. the décretal amount 
be, made .payable out of the estate." The 
' plaint in its “body lays. sufficient founda- 
tion for such a decree being passed but it 
appears the very words “against the estate" 
~ have remained. to be re-produced in the 
"prayer clause. I think the. law authorizes 


` every Court to grant such relief as on the - 


facts held proved, the. Court considers the 
plaintiff to be legally.entitled to. ; 
` J, therefore, set aside. the decree of the 


lower Court dismissing the suit as against 


the defendants Nos. 1 and 2 and direct that: 


decree be passed in the suit to the effect 
that the plaintiffs do get the amount of 
their claim from the estate in the hands 
of defendants Nos. 1 and 2 together. with 
‘their costs of all Courts, and that future 
interest at 8 anias per cent. per mensem on 
the decretal amount be paid from the date 
of the. suit, until: satisfaction and be simi- 
larly recoverable from the estate of'the de- 


.fendants..Nos. 1 and- 2. "The. defendants 


Nos. l' and 2 shall bear their own costs 
through out: i T 
K. 8. D. = s Decree set aside. 
^ (8): 56.Ind. Cas. 740. 
` (4) 79 Tad, Cas. 22. 
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Y. NURPUT SINGH, 581 
CALCUTTA HIGH COURT. 


Privy Counorn APPLICATIONS Nos. 9 To 
26 oF 1922. 
| June 23, 1922., 
: Present:—Sir Lancelot. Sanderson, KT., 
Chief Justice, and Mr, Justice B. B. Ghose, 
- BHUPENDRA NARAYAN SINGH— 
: APPELLANT 
é (| yersus 
NURPUT SINGH—ReEsponpent. 
Civil Procedure Code (Act V of 1908), s. 109 (c)— 
Appeal to Privy Council— Fitness of case—Public im- 


portance. | ` l . 
In a suit between a zemindar and a putnidar in rela- 
tion to resumed chaukidari chakran lands, an applica- 


' tion was made against the decision of the High Court 


that the case might-be certified as fit for appeal to the 

Privy Council on. the ground that it involved à ques- 

tion of wide publie importance and affected many other 
. zemindars: ) : 

Held, that before the Court could come to a con- 
clusion that. the case involved a question of wide 
public importance, there should be some evidence 
that the rights of zemindars and putnidars in the 
Province in respect of such -lands were, generally 
speaking, dependant on the same facts as in this suit, 

-and that the terms of the leases regulating such 
‘rights were similar to the terms of the patta in this 


suit. [p. 582, col. 2,] 
. Applieations against the judgment of 
Mr. Justices Greaves and B. B. Ghose, 
dated the 27th February 1922, in S. A. 
. Nos. 2586 to 2603 of 1919 and printed as 67 
Ind. Cas. 440. 
Babus Mohendra Nath Roy and Pramatha 
Nath Bandopadhyaya, for the Petitioner. 
Mr. B. Chuckerbutty and. Babu Brojo Lal 
-Chuckerbutty, for the Opposite Party. 


E JUDGMENT. | 
Sanderson, C.J.—This is an appli- 


. eation ‘for a certificate that these are fit 


eases for appeal to the Judicial Committee 
‘of the Privy Council; they are numbered 
Nos. 9 to 26 of 1922, The appellant is 
-~ Raja Bhupendra Narain Singh Bahadur 
and the respondent is Nurput Singh. 
They were second appeals, that is to say, 
‘appeals to this Court from the decision of 
the lower Appellate Court and were dis- 
‘posed of by my learned brothers Greaves 
“and Ghose, JJ., in one judgment. 
It is admitted by the learned Vakil for 
“the appellant that the subject-matter of 


'- the appeals, when taken together, will not 


be of sufficient value to justify us in grant- 


‘ing a certificate having regard to the terms 


of the first clause of s. 110 ofthe C. P. C. 


The grounds, upon which the appliction 
was argund, are the 8th and 9th of the 
petition which are as follows :— _ 


' rresumed' lands with tenants. 
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«8. For that your petitioner begs to 


submit further that the decision of this. 


Hon'ble Court will affect indirectly a large 
number of resumed, chóukidari chakran 
lands within his estate ahd your petitioner 
will lose at least an annual income of about 
Rs. 5,000 (details of which will be submitted 
later on) if the decision of this Hon'ble 
Court is permitted to stand and that the 
several suits aforesaid may be consolidated 
and the decrees involve question or claim 
to orrespecting property of over Rs. 10,000 
in amount of value. 


"9. That your petitioner further craves 
leave to state that the decision involves 
mot merely a question of individual or 
privaté importance but a question of wide 
"publie importance and will affect the pro- 
perty and income of many zemindars in 
Bengal, benefited or benefiting by the 
resumption of choukidari chakran lands by 
the Collector under Act V1 of 1870 and as 
such, even, if the appeals do not satisfy 
the statutory value, may be certified ‘as 
otherwise a fit case, for leave .to appeal to 
His Majesty in Council under s. 109, cl. (c) 
of the C, P. G.” 


The facts which are necessary for me to 


state are as follows :—“The suits were 


brought to recover khas possession of certain 
resumed choukidari chakran lands together 
' "with mesne profits. The plaintiff claimed 
‘these lands as included in the putni taluk 
grantéd to his predecessors-in-interest by 
the predecessors-in-interest of the first de- 
‘fendant, who is the zemindar, by a putni 
paita of the year 1853, the Bengali date 
being the 29th Kartik 1260, It is not dis- 
puted that the lands in question were 
included in the putni patta, but it is said 
‘that these lands were not taken into 
„account in settling the rent payable under 


' .the patta and that consequently the zemin- 


dar, the respondent, is entitled to à share 
‘of the rent derived from settling the 
No dispute 
arises with regard to the payment ofthe 
"Government Revenue which has been . as- 
sessed on the resumed lands and which, 
‘under the terms ofthe putni patta, is pay- 
‘able by the appellant. It is conceded that, 
“from the time of the creation of the putni 
. until the lands were resumed, the chouki- 
dars rendered private personal service to the 
putnidar, and not to the zemindar.” ` 

lit was argued on behalf of the zemindar 
that the lands which had been resumed, 


‘BHUPENDRA NARAYAN SINGH v. NURPUT SINGH. 


[84 T, C.: 1824) 


that is to say, the ‘choukidart chakran 
lands, were not taken. into actount when 
the jama wasfixed,.. On the other- hand, 
it wag contended on behalf of the plaintiff 
that the lands were comprised in the putni 
patia and consequently it must follow that 
the rents and profits of these lands belonged 
to the puinidar, and further that the 
rents and profits must be taken as the 
equivalent of the personal service which 
had been rendered to the putnidar by the 
choukidars before the resumption. 


Asto the first ground, it is suggested 
that the decision of this Court indirectly. 
affects a number of other resumed lands 
within the estate of the appellant and that 
the appellant will lose at least’ an annual 
income of rupees five thousand, the details 
of which were to be given later on, and 
that if that amount is taken into considera- 
tion, there would be a question relating to 
property of the value of rupees ten thou- 
sand. Before this Court could come toa 
decision on that question, it would be 
necessary to investigate whether the terms 
of the various leases between the appellant 
on the one hand and the putnidars on the - 
other in respect of the lands, which are 
not included in these suits, are the same 
as the terms of the patta in these cases. 
Further it would be necessary to ascertain 
the facts and conditions existing at the 
time those leases were granted and to 
inquire whether in each case the services 
of the choukidars were rendered to the 
putnidars or to the zcmindar, It is cnly 
necessary to state these facts to see that 
on this application itis not possible for 


this Court to hold that the decree involves 
directly or indirectly a claim or question 


to or respecting property of the amount or 


value of Rs. 10,000. Consequently, in m 


judgment, the first ground, on which the 
applicant relied, must fail. : 


It was upon the second ground that the 
learned Vakil for the applicant chiefly 
relied, namely, that the: question involved 
in the decision of this Court is not only 
a question of private importance but is a 
question of wide public importance. It: 
was alleged as a ground in the petition 
thatit would affect the property and income 
of many zemindurs in Bengal. ‘In order to 
establish this allegation the learned Vakil ` 
drew our attention to six or seven reported 
cases. These cases go to show that there 
have been frequent- disputes -between the 


184 T. 0.1824]: 
puinidars on the one hand. and the zemin- 
dars on the other relating to choukidari 
chakran lands’ which -have been resumed: 
The fact, however, that there have been 
in the past many disputes inf relation to 
such lands between the putnidars and 
zemindars, does not prove that the decision 
. of this Court in these suits involves a ques- 

tion: of wide public importance. On the 
contrary, when the reported cases are ex- 
amined, it appears that the facts relating 


to the respective cdses, vary considerably, . 


and the cases certainly do not show that 
the facts proved in these suits are such as 


would cover the arrangements between: 


| putnidars and zemindars in-Bengal gener- 
ally. Before the Court could come to the 
conclusion that this decision involves a, 
question of wide public importance, there 
should be some evidence that the rights of 
the zemindars and the putnidars in Bengal 
inrespect of such lands are, generally speak- 
ing, dependent upon the same facts as 
appearin these suits and that the terms 
of the leases regulating such rights are 
similar to the terms of, the patias in these 
suits. 
= Court which would justify-us in arriving 
at that conclusion. ' ; | | 
It has been pointed out in some of the 
. eases, to which we have been referred, 
- that each case must depend upon its own 
facts; as for instance; in the case of Mahar- 
ajadhiràj Sir Bejoy Chand Mahatab Bahadur 
v. Krishna Chandra Mukerji (1) it was 
. stated that the question, whether the plaint- 
'iffs the putnidars, were entitled to have 
the lands on payment of the assessment 
payable to the choukidari fund or were 
liable to pay some additional rent on 
account of the land to the -zemindar, no 
doubt, should be decided having regard 
to the terms of the contract in each case. : 


In: my judgment there is not sufficient 
- evidence before. us at the present time 
to justify the: Court in holding that the 
decision in these suits involves a question 
- of wide publie importance and in certify- 


. ing that these are: fit cases for appeal to 


the Judicial Committee of the Privy 
Council. Consequently, in my judgment, 
these applications must be dismissed with 
costs, ten gold mohurs for the eighteen 
‘ cases. ` AMET 2 
' Ghose, J.—I agree. As I was a party 
to the decision sought to’ be appealed 
I (D 66 Ind, Oas, 3575; M ÇL, J, 9780 


t 


GOPAL SINGH v. MOOL Rad, ` 


There is no evidence before the: 


585 


against, I should, have been glad if certi- 
fieates could have been granted in these 
cases for leave to appeal to the Judicial 
Committee. I have nothing to add to the 
reasons given by my Lord the-Vheif Justice 
in his judgment for refusing leave. 


'N, H: Applications rejected. 
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LAHORE HIGH COURT. 
First Civit, APPEAL No. 1522 or 1920. 
" . , March 19, 1994. 
Present:—Mr. Justice Abdul Raoof and 
: . - Mr. Justice Martineau. 
GOPAL SINGH “AND ANOTHER—~PLAINTIFFS 
m -— Å PPELLANTS 
versus 
MOOL RAJ AND oTHERS—DEFENDANTS— 
» RESPONDENTS, 
` Pre-emption--Custom existing generally in town 


‘Land situate in recent outgrowth— Presumption, 
‘whether arises. , 


. Even if the custom of pre-emption does exist gene- 
raly in & town it eannot on that account be presumed 
to exist’ in an outgrowth or extension of the town. 
[p. 584, col: 2.] 

Kishan Dial v. Alt Bakhsh, 87 P. R. 1890, Umar 
Bakhsh v. Abdul Karim, 70 P. R. 1898 and Allah 
Ditta v. Muhammad Nazir, 7 Ind. Cas. 710; 84 P.R, 
1910; 102 P, W., R. 1910, followed. 

First appeal from a decree of the Senior 


BSub-Judge, Gujranwala, dated the 27th April 


1920. , 
Dr. G. C. Narang and Mr, Badri Das, for 


the Appellants.  ' ; 
: Bakshi Tek Chand and Dewan Mehr Chand, 
for the Respondents. 


JUDGMENT.-The plaintiffs have sued 
for possession, by righ of pre-emption, of 11 
kanals: 2- marlas of land at Gujranwala, 
which was sold by defendants Nos. land 2 
to defendants Nos. 3 and 4 on the 19th 
January 1917. Of this land 4 kanals 12 
marlas, which.may be called plot A, belong- 
ed to Mr. Harkishen Lal, defendant No. 1, 
personally, ,and_the remaining 6$ kanals 
which may be called plot B, formed partofthe 
property of Sardar Amrik Singh, deceased, 
whose executors were defendants Nos. 1 and 
2. The, Subordinate Judge has passed a 


i 


decree for plot B, which he finds to be agri- 


‘cultural land, but he has dismissed the suit 


for plot A, finding that that portion is urban 
property and that the plaintifs. have not 
proved that the custom of pre-emption 
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is sitüate. ; Both parties have appealed. 
The first question ; for decision is whether 


— GOFAL SINGH V, MOOL RAJiI - 
drevails i in the locality in which the land 


the land in suit or any portion of it is agri-.- 


cultural. .Thi$ land is part of an area of 


148 kanals 9 marlas which was purchased. 


by several persons from one Ram Das in 
1906 for the purpose, as.stated in the sale- 
' deed, of.the construction of a market and 
other buildings. The purchasers partition- 
ed the area among themselves, parcelled a 
part of itinto ahatas, some of which they 
auctioned, and also built a market and fac- 
tories on à--part of the, lands... The site in 


dispute, which is 5 yards from the- market, . 


 wasalso marked “dut into ahatas, and de- 
fendants Nos. 3. and 4 have built ‘a factory 
on it having commenced the -huilding the 
day after’ the registration of their- deed ‘of 
sale.. 
We agree unhesttatingly with the jones 


Court in finding that'the plot A is urban: 


property. That plot was included in the 
town abadi in the Settlement of 1911-12, and 
at the time of the sale to defendants No. 3 


. and 4 it was enclosed by a wall, which as 


stated. by D. W.. No. 7 had been in existence 
for three or four years before the sale, There 
- can be no doubt that at the.time of the: sale 
plot A.was not agricultural land: - : 
"Plot Bis part of Khasra No. 9519, 
is 14 kanals in area. Although that khasra 
number was formerly under cultivation it is 


shown in the khasra girdawari as unculti- 


vated dufing: the whole of 1914 and 1915 
and in the: Rabi of 1916. It is entered as 
cultivated with chari in the Kharif of 1916, 
onè Imamud-Din being shown as the culti- 
vator, but this “entry is not supported by. 
other. evidence, 
that the whole of, -Khasra . No. 2512 Was 


under cultivation in Kharif 1916, is speak- 


ing: only from the, entry in the khasra 
, girdawari | and not from his own personal 
tecdlléction, and .the plaintiffs have not 
gone. into ‘the witness-box or produced’ a 
single witness to prove that the entry is 
correct. . ‘Imam-ud-Din, who is entered as 
the cultivator, is not produced, and-no one 
has‘stated that Imam-ud-Din or any one else 
cultivated the land. Mr. Harkishen Lal, one 
of the. vendors, who has given evidence; 
does not say that. the land im dispute was 
‘ever let to. Imam-ud-Din, but says that he 
has never seen;it under cultivation. - The 

statements of other witnesses for the defend- 


anta, “made in, 1918, which are unrebutted, I 
were. to the effect that ‘this land had ` mot 


1 


: The putwari, in saying 


which 2 


, But even if the custom does éxist general- . 


-—- 
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been under cultivation: for, atany rate, the. 


preceding ten years. We, therefore, think; 


that the’ entry in - the dhasra girdawart. 
for Kharif 1916, fo which no presumption: 


of correctness attaches, i is not of any value. 


It isalso.to be observed that Karam Chand. 

(D. W. No.1) has stated that the well! by 
which the land. in dispute was formerly; 
We find... 
that not only plot A, but algo plot B, is not. 
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irrigated is not in working order. 


shown to have been eultivated at: the time 


ofthe sale in 1917 or for some years pre-: 
ceding: that sale, and taking into considera- - 
tion along with this the fact that the. 


land in suit is part.of an area which was 


purchased in 1906 for non-agr icultural pur-. 


poses, namely, for the purpose of construc- 


tion of a market and other. buildings, we. 
hold that the plaintiffs have failed to prove. 
that any portion of theland in suit was at. 


the time of the PE in 1917 ua or let 


wae t 


A. gat t 


The land is in & a Du. of cent 
growth which lies outside: the walls of.the 
town of Gujranwala. - No instance has been 
given of the existence. of a custom: of pre- 
emption in.that quarter, and evidence of its 
existence in: certain parts of the old -town is 
not sufficient to show that the custom exists 


also in the particular quarter in which the . 
land in dispute is situate.. It cannot be said - 


that the, custom exists throughout. the town 


"because in a judgment, given on. page 18 


of the printed paper-book it was held by 


the Chief Court that the custom: ‘alleged _ 


to exist-in regard to certain non-agricul- 
tural land at ‘Gujranwala was not proved 


ly in the old town it carinot’ on that-account 


be presumed to exist in an outgroWwth-or. 


extension óf the town, and in this ‘connec- 


tion Kishan- Dial v. Ali Bakhsh (D), Umar: 
CU v. Abdul Karim (2) and Allah Ditta | 
Muhammad Nazir (8) are Gases in. 
Po. 


The first of these cases ‘related. to property 
situated in a.bazar which was a little: way 


from the town of Batala and nae grown up ` 


(1) B7 P. R. 1890. 
(2). 70 P. R. 1898. 


jn. $ Ind. Cas. . 716; xi EI R. 1910;- 102 E W. x ES. 


fr 
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within. the last, 25 years. 


tion existed in that particular: quarter, and 


` that.he had failed to prove this. 


The same view: was taken in.Umar Bakhsh 


v. Abdul Karim (2) it being held that: 


from the existence of a custom of -pre- 
emption : applicable to sites within the 
original limits, of the town of Batala it 
could - not be deduced that the same custom 
would apply. to “land occupied by, business 
premises, which was situated in. an out- 
growth.of the town.. l 

Inthe third. case, namely, Allah Ditta v. 
Muhammad, Nazir (3), it was held that a 
new: abadi of the town of Hafizabad, which 


_ consisted mostly, if not entirely, -of shops, 


and extended:up .to thé. old quarters of the 


town, was to bel regarded as a distinct sub- 


4 


division òf the town for purposes ‘of -pre- 
emption.. : 


We hold, ‘ther efore, ‘in agreement - with. 
the lower Court that the plaintiffs havé. 


failed to prove. the existence of a custom 
of pre-emption. in, ‘the locality in which.the 
land in suit . is situate. . The suit. con- 
sequently fails and itis unnecessary to go 


“into. the further question “whether the ven- 


dee. would be entitled to compensation for 
the cost of the building and machinery which 


they have erected, 


We dismiss the plaintiffs’ Appeal (No: 1522 
of -1920) with costs, and accepting ‘that of 
the defendants (No. 2165 of 1920)-we reverse 
the decree of the lower Court. and dismiss 


. the suit with costs throughout., 


| “Plaintiffs appeal dismissed. 
e andani appeal Ld 


- 
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i ALLAHABAD HIGH COURT. . 
LETTERS PATENT APPEAL No. 32 or 1923. 
March 9, 1923. 
po -—Justice Sir P. C. Banerji, KT, 
and Mr. Justice. Gokul- Prasad. 
TIRMAL SINGH-——DEFENDANT | 
—AÁPPELLANT' 
© Versus 
KANHAIYA SINGH AND ÁNOTHER— . 
NU , PLAINTIFFS— RESPONDENTS. F 
Lens. Patent. ene cl. 10—Cwil Procedure ‘Gate 


TIRMAL SINGH V. KANHATYA SINGH, 


It was held 
that the. plaintiff in order -to. succeed. must. 
prove.positively that & custom of pre-emp- 


> Letters Patent. 


the C. 
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(Act V of 1908), O. XLVII, v. ?—Review 0f judgment, 
application for, dismissal 0f —Appeal, whether lies. 

o appeal lies under clause 10 of the Letters Patent 
of the Allahabad High- Court from an order of a 


Single Judge rejecting an applicatiqn for review of 
judgment. 

Muhammad Naim-ullah Khan v. Ihsan-ullgh Khan, 
14 A.226;'A. W.N. (1892) 14; 7 Ind. Dec. (x. s.) 515 
and Piare Lal v. Madan Lal, 39 Ind. Cas. 460; 39 A, 
i91; 15 A. L. J. 46, followed. 

Sadiq Ali v. Anwar Ali, 70 Ind. Oas. 805; 20 A.L, 
J. 801; 11993) A. LR. (A.) 44, distinguished. 


Letters Patent: Appeal froma judgment 
of Mr. Justice Stuart. 
Munshi Bhagwati Shankar, for the Appel- 
ant, ` 

JUDGMENT. E our judgment no 
appeal liesin this case under s. 10 of the 
An appeal preferred to 
this Court,was dismissed, by. a. learned 
Judge. “An application was made to have 
that order set aside and that applieation 
was treated as an application for review of 
judgment. The learned Judge rejected 
the. applieation for review and from his 
order rejecting the application for review 
of judgment this appeal under the Letters 
Patent has been preferred. In O. XLVII, 
T. 7,.0f the C. P. C. it is provided that 
no appeal lies from an order rejecting an 
application for . review of judgment ‘and 
under. O. XLIII, r. 1, there is no provision 
foran appeal from an order rejecting such 
an applieation. "Therefore, according to 
P.-C. the order ‘complained of 
in the present case is unappealable. It is 
contended thats. 10 of the Letters Patent 
is wide enough to allow an appeal in a 
case of this kind. The whole question of 


. appeals under the Letters Patent was con- 


sidered by the Full Bench in the case of 
‘Muhammad Naim ullah Khan v. Ihsan- 
ullah Khan (1). “The same point was con- 
sidered i in Piare Lal v. Madan Lal (2), and 
in the recent case of Gajadhar Prasad v. 
Nawab Muhammad Abdul Majid (Letters 


- Patent Appeal No. 81 of 1921 decided on 


the 9th of February, 1923). In all these 
cases it was held that an appeal would not 
lie under the Letters Patent. The principle 
applied by this Court in these cases equally 
applies to the present case. Our attention 
was drawn tothe case of Sadiq Ali v. Anwar 
Ali'(3)..That case is distinguishable from the 
present ‘and we do not consider that in that 


(1) 14 A. 226; A. W. N. (1892) 14; 7 Ind, Dec. (x. 8) 
515 


5 39 Ind. Cas.:460; 39 A.191; 15 A. L. J. 
d 70 Ind. Cas. 805; 20-A. -L. J. 801; (1983) A. ER 
(Aj dEn . 


yg tar. 
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‘to’ that enunciated in the rulings to which 
we have referred. In any case we are bound 
by the ‘decision of the Full Bench reported 
in Muhammad Naim-ullah Khan v. Ihsan~ 
ullah Khan (1) ‘and following .that and 
the..other eases to which we have refer- 
red, we must hold. that no appeal lies. . This 
êppeal is accordingly dismissed. m 

PAK 2 . Appeal dismissed. 


` 
3 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DecrEE No. 238 -. 
. orl921. /— | 
TE August 6,1924.  ~ 
Present :—Sir Jwala Prasad, Krt., Acting : 
Chief Justice, and Mr. Justice Macpherson. 
. RAM RACHHYA SINGH AND OTHERS— 
DEFENDANTS—A PPELLANTS 
^ veTrSuS. — 
.Kumar KAMAKHYA NARAYAN 


SINGH-—PLaINTIFF—HRESPONDENT.  / . 
Limitation Act (IX. of 1908), Sch. I, Arts. 189, 1414— 
Transfer of Property Act (IV of 1882), ss. 107, 116~- 
Landlord.and tenant—‘Istimrari mokarrari,” meaning 
of-—Assignment of lease for life— Possession of assignee 
after death of lessee, nature of — Acceptance of'rent by 
landlord, effect of—Y early tenancy, mode of, creation 
of—Adverse possession of limited interest. 

The phrase ‘istimrart mokarrari ina patta in the 
District of Hazaribagh does not per se convey án 
estate of inheritance, but it is open to the Court 
to see whether the terms of. the instrument, the 
circumstances under which it was made, or the sub- 
sequent conduct of the parties show the intention 
with sufficient certainty to enable it to pronounce that 
the grant was hereditary. [p. 588, cols. 1 & 2.]- 

In an ejectment suit a defendant can plead tenancy 
and in the alternative possession of a limited interest. 
[p. 590, col. 2.) a 

Where after the expiry of an "istimrari mokarrari 
lease the- assignee of the lessee continues in possession 
of the demised lands, the receipt of rent from him, by 
the landlord will not necessarily indicate that the 
landlord recognised the interest of a permanent tenure 
in the tenant, nor will it show that the tenant 
accepted the position of a yearly tenant. [ibid.] 

Such a person who continues in possession of the 
property by the laches of the landlord is, strictly 
.speaking, not a tenant at alland his possession is not 
rightful. In such a case the right to eject the 
person who thus continues in possession commences 


» 


. from the death of the original lessee and limitation: 


for a suit to eject him commences from that time. 
fp. 591, col. 2] . : : "Tn 

A yearly tenancy under s. 116 of the Transfer of 
Property Act is only created by law in favour of the 


originallessee; The section applies only to the case. 


of a lease for a fixed term of years and does not appl 
to a lease for life which becomes extinct'on the death 


1 
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case any rule of law was laid down contrary. 


. tered document. 


t 


of the lessee. The representatives or assigns of & 
tenant for life will not become tenants from year to 
year without the forms laid down in s. 107 of the 
Transfer of Property Act, that is, they can become 
tenants from year to year ‘only by means of a regis- 
tp. 594, col. 1] ot E 
JA tendnt is not precluded by an admission of 
tendancy from showing that the nature ofthe tenancy 
asserted by him to the knowledge of the landlord has 


been for'the period prescribed by the Limitation Act . 


pro tanto adverse to the right to eject either at will or 
on notice given. The question in such ‚a case is not, 
what was the right which actually existed at the 
beginning of the tenancy, but what 1is.the right which 
the tenant has openly enjoyed to the knowledge of the 
owner or his representative for the time being. A 


manifest assertion by the tenant to the knowledge of ; 
the landlord or the person representing- the landlord's . 


interests of a right inconsistent.with the claim by the 
landlord to treat him as a tenant-at-will or from year 
to year would amount to a disclaimer of the landlord's 
title. [p. 599; col. 1.] M 

Appeal. from a, decision of the Sub- 


ordinate Judge, Hazaribagh, dated the 10th 
, June 1921. nee MD 7. 


a 


the Appellants. — : mi 

Mr. S. M, Mullick, for the Respondents, ` 

: ; JUDGMENT.: . 

Jwala Prasad, Actg. C. J.—This 
appeal is directed against the decision of the 
Subordinate Judge of Hazaribagh, dated 
the.l0th June 1921, decreeing the plaintiff's 
suit for resumption and khas possession 
with mesne profits of two mokarrari 
villages named Jobda and Jobdi apper- 
tàmning to the Ramgarh Estate of which 
the plaintiff is the 16 annas  proprietor. 
The defendants Nos. 11 to 14 did not appear 


Messrs. Manohar Lal and Kailaspati, for 


to this appeal. | 
The villages were leased out in mokarrari 
istimrart to two persons. Syed Muzaffar, 
‘Hussain and Syed Mohammad Hussain, by 
means of a registered patta bearing date 
Pous Sudi 14th, 1922 Sambat (31st Decem- 
ber 1865), the kabuliyat whereof has teen 
produced by the plaintiff and’ marked 
OEx.d > l i 
“On 17th September 1875 (Asin Badi 2nd 
1931 Sambat), Syed Mohamniad Hussain, 
one of the lessees, executed an tkrarnama 
(Ex. C), stating that he had’ no interest 
in the lease and that Syed Muzaffar Hussain 
-was ‘the sole lessee and had been exclu- 
sively in possession of the mokarrari by pay- 
mentof nazrana, other expenses and rents, 
and that his (Syed Husain’s) name was men- 


, tioned in the: lease in accordance with the 


prevailing custom in'the Ramgarh estate 
to make mokarrart settlement in the name 


~ » 


of .two. persons, 


[B4 1.0, 1924] 


/ 


“in the Court below.. They are not parties 


- 


-purehased this: 


n 
# 
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On Ist August 1879 (29th Sawan 1936),^ 


Syed Muzaffar Hussain executed a deed 
of absolute sale (Ex. B) in favour of Babu 
Sahay Singh, ancestor of the’ defendants 
transferring his entire interest in the dis- 
puted villages as well as in other village 

for a consideration of Rs. 1,861. ' E 

. The“ original lessees are dead. The 
exact date of their death is not .known. 
The plaintiffs witness Sheo Sahay Lal 
simply states that they “died more than 12 
years ago." The defendants stated in their 
written statement: filed on the 28th August 


i 


1920 that they, died 25 to 30 years ago. 


Such ig-also the statement of their witness 


No. 1 Rambhuwan Singh. The- Subordi-- 
mate Judge has found that they died about 


30 years. ago; that is, in 1891-92 (1947-48). 
This is not disputed by the plaintiff. 


' The plaintiffs case is. the simple ane- 
that upon the death of the original lessees, 


his right to ‘re-enter accrued, that- the 
defendants as assigns of the lessees "conti- 
nued in-.possession with the assent of the 
landlord as tenants from .year to year 
notwithstanding the termination of the 
tenancy on the death of the said lessees”, 


but that at the time of the preparation 


ofthe Record of Rights they falsely as- 
gerted for the first time that they were 
entitled .to continue in possession :às 
mokarrari ‘istimraridars and that they 
were recorded as such in the Record of 
Rights. The plaintiff treating the defend- 
ants as tenants from year to year served 
them with notice to quit. The first notice 
(Ex. A) is dated: the lst August 1907 (8th 
Sawan 1964. Sambat) and calls upon the 
defendants to quit at the expiration of 


that year, which expired on the 15th Chaitra . 


1964 Sambat (corresponding to -the Ist 
April :1908). | In spite of this noticé the 
defendants continued in possession and 
the last notice (Exs. 2 to 4), dated the 
20th August 1919, was served on the 10th 
Septémber 1919 (plaintiffs witness No. 2 


' Rama Prasad), and called on them to quit 


by. the end of. the Sambat year, which 
expired on the 15th Chaitra 1977 (20th 


‘March 1920). The suit was instituted on 


the lst April 1920, l 

The defendants assert -that the original 
lessees, Syed Muzaffar Hussain and Syed 
Mohammad Hussain, acquired permanent 
mokarrari under the patta (Ex: 1) of 
3lst December 1865; that the defendants 
;bermanent X mokntrr 
interest by the- kabala (Ex,B)-in-1879 and 
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since then have been. in possession in 
virtue thereof and that they arein adverse 
possession of the- same and are not year 
to year‘tenants with the permission of 
the landlord after the death of the original 
lesseds. They also plead limitation. 

. Upon the pleadings of the parties various 
issues were raised inthe Court below. We 
are concerned only with four of them, name- 
ly, Nos. 2, 3, 4 and 5 of the Court below. 

"Is the suit barred by limitation?" (Issue 
No. 2)..: 

. What is the meaning of the term mokar- 
rari istumrari? Does it mean life-grant or 
lease in perpetuity? (Issue No. 3). 

Have the defendants been tenants from 
year to year with the assent of the land- 
lord after the death of the original lessee?” 
(Issue No. 4), 

"Has the defendant obtained a right 
to hold the mouza in suit by prescription 
and adverse possession?" (Issue No. 5.) 


- Issue No. 3.—Às to whether the mokarrari 
istymrari grant in Ex. (1) was a per- 
petual.grant or whether it enured for the 
lifetime only of the grantees, the question 
seems to have been concluded by the 
decision in the case of Ram Narain Singh 
y. Chota Nagpur Banking Association (1). 
It appears that about the time when the 
present grant was made by the regis- 
tered patta of the 3lst December .1865 
(kabuliyat Ex. 1), Maharaja Ramnath Singh 
granted a large number of villages in 
the years 1864-65 in mokarrari istimrari 
lease to different grantees. In course of 
time when the original grantees began 
to die off, a.question arose between the 
ancestor of the plaintiff, the present owner 
of the, Ramgarh estate, and the heirs or 
„assigns of the original mokarraridars as 
to the nature of the grant. The plaintifi's 
ancestors alleged that the grants were 
merely life tenures and were resumable 
alter the death of the original grantees, 
whereas the heirs or assigns of the grantees 
alleged that, the grants were permanent, 
heritable and transferable grants and the 
plaintiff had no right of resumption. Some 
test cases were instituted and the con- 
troversy between the parties was finally 
.get at rest by the, decision of the Calcutta 


, High Court in the ease referred to above, 


wherein it was held that grants in the 
‘terms in which the grant now in con- 
troversy is couched did not create an estate 


^ (1) 36 Ind, Cas,.321; 43 O, 332, 
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of inheritance. and were not permananent 
and heritable, but were: merely life tenures 
and that the plaintiffs .ancestor had a 
right of resumption. Thereafter a large 
number of suits was instituted. by. the 
Ramgarh estate against the heirs or 
assigns of the original mokarraridars,for 
resumption of the grants and several of 


them have come to this Court in appeal. 


The present case is one of those resump- 
. tion suits. E l 


The terms of the lease are set out in 
the kabuliyat (Ex. 1). The lessees are two 
in number, Syed Mohammad. Hussain and 
Syed Muzaffar Hussain. The , document 
states ;that the lessees have obtained 
mokarrari istimrart of Mouzas Jobda and 
Jobdi in Pargana Dantar (District Hazari- 
bagh), exclusive of jagir and brit lands, 
coal mines, subsoil rights, at an annual 
jama of Rs. 344, The lessees then ex- 
pressed their readiness to cultivate and 
improve the village, to keep the tenants 
eontented and to,construet ahars and so 
forth. The rent is payable in kists and 
provision is made for certain small salamis, 
Default in payment of rent is to involve 
cancellation of .mokarrari. Losses from 
drought and so forth are to fall on the 
lessees: who undertake not to do anything 
injuriously affecting the boundaries. Power 
to transferis withheld declaring that any 
transfer of the interest created by the deed 
would be “null and void". The cutting down 
of fruit bearing and income yielding trees is 
forbidden, and the obligation to replace 
trees fallen is imposed on the lessees. These 
terms are exactly the same as those dealt 
within the case of Ram Narain, Singh v. 
Chota Nagpur: Banking. Association (1) and 
in‘facta part’ of one and the same scheme 
of Ramgarh estate administration. I have, 
therefore, borrowed the description of the 
terms given in the judgment of his Lord- 
ship the Chief Justice Sir’ Lawrence 
Jenkins, at page 396 ofthe report. Upon 
a review of the authorities, and on the 
basis of the.decision of their Lordships of 
the Judicial Committee in the case of T'ulshi 
Pershad Singh v. Ramnarain Singh (2) 
which was followed: in Narsingh Dyal 
Sahu v. Ram Narain Singh (3), his Lord- 


ship held that “it must be taken as settled, 


that the phrase istimrari "mokarrari in 
(2) 12 O. 117; 12 I. A. 205; 4'Sar. P. C. J. 6463:°9 

Ind. Jur. 433; 6 Ind. Dec. (x. s.) 80 (P. O.). 

' ($) 30 C. 883 at p. 886. 

CKPage of 43 C.-L ge: ore e. 
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a patta in.the District of Hazaribagh do 
nof perse convey an estate of inheritance, : 
but that it.is open to us to see whether. 
(a) the other terms of the instrument, (b) 
the circumstances under which' it was. 
made, or (c) the subsequent conduct, of. the - 
parties show the intention with sufficient : 
certainty to enable us to pronounce that 
the grant was hereditary.” As’ pointed 
out in that case, notably the- pro- 
visions as to trees and restraint on transfer. 
do not point to à grant in perpetuity, 
the leases were granted by the: Raj not 
by-way of bounty but as.a matter of bargain 
and, with-a view to give ‘continuity to : 


‘grantees, the grant. was in favour of two 


persons so that the terms of the lease may 
be prolonged to two lives. 

In the ease of Agin Bindh Upadhya v. 
Mohan Bikram Shah (4) it was pointed out 


that the words ‘istimrari mokarrari are of 


Arabie origin and literally mean continu- 
ous, running and fixed. Their dictionary 
meaning is of little use as they might 
mean continuous or permanent during the 
life time of the grantee or permanent as 
regards hereditary descent. Therefore, the. 
expression “mokarrari istimrari" in itself 
does not necessarily convey an estate of 
inheritance: Vide also Bent  Pershad 
Koeri v. Dudhnath Roy (5). There are 
no words in the deed expressly conferr- 
ing any right of inheritance: mot even 
Such expressions as “naslan bad naslan” - 
or “farzand ba farzandan" indicative of 
the right of inheritance. There is no 
evidence of any circumstance under which 
the deed was granted or any subsequent 
conduct on the part of the parties indi- 
cative of the grant being hereditary. The 
lessor Raja Ramnath Singh died soon 
after the execution of the deed in 1866 as 
pointed out by Woodroffe, J., in the afore- 
said case reported as Ram Narain Singh v. 
Chota Nagpur Banking Association, (1). ; 
. The Court !below is therefore, right in - 
holding that the mokarrari istimrari deed 
in question did not convey a grant of per- 
mancnt and heritable nature. but a life 
tenure only upon the grantee. The sale- 
deed (Ex. B), dated the Ist August 1879, 


executed by Syed Muzaffar Hussain cannot 


confer a higher title upon the defendants’ 
ancestor Sahay Singh, although it recites 


(4) 30, 0:20; 7 C. W. Ñ. 314, . E 
(5)'97 C. 156; 26 I. A. 216; 4 O. W. N, 274; 7: Sar. 


P, Oy Je 880;:14 Ind. Deo. (3.82.1085 (P. CJ. (sara 
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that the vendor Syéd Muzaffar Hussain had 
"held the villages in perpetual mokarrari 
istimrari and purports to convey a perman- 
ent hokarrari interest to.the ‘transferee 
Sahay Singh: The vendor could not give 
à larger interest in thé mouzas to the 


tlie vendee than he hiniself had: vide Beni 


Pershad Koeri v..Düdhnatk Roy (5). —.— 
The Survey Record of Rights prépared, 
in1914 describing the interest held by the 
defendants: as moka?‘raridars is entirély 
based upon the 'salé-deed, dated the Ist 
August "1879, executed. by Syed Muzaffar 
Hussain im favour.of, Shay Singh. This 
isof no consequence and may be ignored. 
"Thelessof's right to re-énter, therefore, 
accrued: upon the déath of the survivor 
of the two lessees. -` 
Thejténure held 


and'Syed Mohammad Hussain came to an 


énd and só also. the interest. conveyed by ` 


them'to Sahay Singh also come to an énd 
upon the death of the original lessees Syed 
Muzaffar Hussain and Syed. Mohammad 
Hussain, which occürred in. 1891-92, l 
In fact, the sale by Syed Muzaffar Hus- 
soin to Shaya Singh in 1879 was against the 
terms of the'grant which expressly says that 
the lessees: shall "havé noxight at all to 
transfer thesaid, muzas” and declares such 
"a transfer to bé “null and void." . > 


in possession of the property. He died in 
1322 Fasli: (1914-15), (D. W. No. D. ^ 


The plaintiff's ¢ase is that although his 


right to re-enter accrued upon the. death of 
the'léssées thé defendants purchasers conti- 


-nued in posséssion with the assent of the - 


landlord'as tenants from year to yéar. No 
evidence has been adduced a$ to how this 
assent was given nor as to how the defend- 
. ants were made. yearly tenants., Witness 
.No. 1 Sheo Sahay Lal is the only witness 
“examined on behalf of the: plaintiff on this 
point. In'his éxamination-in-chief he simply 


- says: "Both the mokarraridarsdied more than - 


12 years ago, and since then their assigns 
were allowed to remain in.possession of the 


vilage.as yearly.tenants." In cross-exami-: 


. nation he admits that “the plaintiff has got 


' warjas and jamabandi books.in. respect of. 
the mouza in suit and the mouza is entered’ 


in the jamabandi books in thée’names of'the 
original mokarraridars.” He further ‘says: 


“I cannot give the names of the original 


persons in. whose.possession the village 
came after ‘the death of the original mokar- 


-by Syed Muzaffar Hussain | 


' disputed village." 
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raridars, so I cannot name the persons in 
whose possession the. village was allowed to 
remain after the original mokarravidars." 
Then he says: “There was a general order 


.passed by the' Raja in 1963 Sambat (1906) 


tha’ the heirs and assigns were to be treat- 
ed as yearly tenants. The-defendants were 
not present then." The evidence of this 
witness is.worthless to show that after the 
death of the mokarraridars the defendants 
became yearly tenants. It has been argued 
that maffatdart receipts for rent were grant- 
éd to the.defendants by the lessor landlord 
and hence-they became yearly tenants. In 
the first place there is no such allegation in 
the plaint. Secondly; there is no evidence 
that any marfatdari.receipt was granted, 
The said witness Shiv Sahay Lal in his 
examination-in-chief made a general state- 


_ment that “both Raja Ram Narain Singh 
“and Raj Ram Nath Singh (?) used to grant 
' marfatdari receipts to'the heirs or assigns 
` of deceased marfatdars.” This isa vague and 
‘general statement and does not necessarily 


refer to'thié defendants in the case and this 
is made clear by his statement in cross ex- 
amination : "Iam not sure if marfatdari re- 
céipts were granted to the holders of the 
' He has made it clearer 
still by & further statement that “no rent 


. was received from the heirs or assigns of 


* . Ya via he " i th 1e * , i 
Sahay Singh, however, continued to be- e deceased mokarraridars of the disputed 


vilage." It may be noted that the defend- 
‘ants do not admit that any rent was paid 
to the-plaintiff or his predecessor-in-interest 
orthat any receipt was granted to them. 
On the otHer hand, the case of both par- 
ties. was-that in 1960: or 1961 Sambat (1903 
or 1904) the plaintiff wanted to grant mar- 
fatdari receipts and the defendants refused 
to take 'any such receipt but insisted upon a 


receipt being granted in their own names, 


ànd, therefore, they did not pay rent: see 
the evidence of. Shiv Sahay Lal and of 


defendants’ witnessess Nos 1,2 and 3, There- 


fore, the granting of marfatdari receipts is 
not proved. The defendants plead non- 
existence of such receipts. The plaintiff 
.says that such receipts were granted, but no 
counter-foils of such receipts have been pro- 
‘duced, although. an opportunity was given 
to the plaintiff to produce the counter-foils 
even in this Court. 

Assuming for the sake of'argument that 
-marfatdari receipts were granted, that will 
not in itself constitute any relationship of 
landlord and tenant between the. plaintiff 


“and the defendants... In the case of Khdon- 


* n * 
` 
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dee Ram Chatterjee v. Rookhinee Boistobee 
(6), it was held that marfatdari receipts do 
not confer any ratyati title on a marfatdar:. 
In that case the receipts or dakhilas showed 
the name of Nahokristo as the raiyat and 
Rookhinee’s name as merely marfatwar 
(marfatdar) It was held that such pay- 
ment of rent did not confer any right on 
Rookhinee in the property. This case was 
followed in Malik Abdul Guni v. Nand Lal 
(7) and Debnarain Dutt v. Baidya Nath (8). 
It was there held that the receipt of rent 
by the landlord from a transferee of 
„a non-transferable holding not on his own 
account but on account of the transferor is 
not a recognition of the transfer and that 
the transferee may acquire the right to hold 
‘the land asan occupancy raiyat by pos- 
sesion as a ratyat for a period of 12 years 
and by assertion of his title as such. It was 
further pointed out that the receipts des- 
‘cribing the transferee as only sarbarakar 
retaining the name of the vendor under 
the head ofthe tenants name, would go to 
show that the landlord did not by these re- 
ceipts mean to recognize the defendants 
as tenants: Ram Taruk Ghosal v. Radha 
Bullab Sircar (9) and Gaur Lal Sirkar 
v. Rameshwar Bhunuk (10). The transfer 
was, therefore, held not to have been re- 
cognized and the defendant was held liable 
to be ejected. l 


. Again in another case of the present 
plaintiff where in similar circumstancés the 
heirs of the grantees were in possession after 
the expiry ofa similar mokarrari istimrari 
lease this Court (Das and Ross, JJ.) in Hari 
Gir v. Kumar Kamakhya Narayan Singh (11) 
very recenly pointed out that such marfat- 
dari receipts do not prove any tenancy. In 
that case as in the present case the defend- 
ants wanted receipts in their own name 


but the landlord refused to grant receipts - 


other than marfatdari . receipts. Their 
Lordships held that although the plaintiff 
was willing to accept rent from the defend- 
ants he was not willing to recognize their 
status as tenants. I havealready said that the 


there is no evidence of any rent having been ` 


paid by the défendants to the plaintiff or his 
predecessor-in-interest. Shiv Sahay Lal ex- 
pressly admitted this. 


. (6) 15 W. R. 197. i 
1) 7 C. W. N. 152; 30 C. 15. 
8) 2 Ind. Cas, 148; 14 C. W. N. 68 
' (8) 15 W. R. 97. : 
10).6 B. L. R. App. 92. 
(11) 78 Ind; Cas, 511; (1924) Put, 158; 3- Pat. 534. 
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Mere receipt of rent would also not have 
been sufficient to make the defendants ten- 
ants from year to year. The plaintiff's 
case is that the defendants were tenants. 
from year to year. The defendants’ case is 
that they are perpetual tenure-holders. 
Therefore, upon the case of both sides rent 
is payable to the landlord. Mere payment 
of rent will not’ establish the case of either 
party. In order to make defendants yearly 
tenants the rent must have been paid and , 
received upon the understanding that they 
were so. It is well recognized that a defend- 
ant can set up a plea of adverse title to a 
limited interest, such as an occupancy 
right or a perpatual tenure: Ram Charan 
Raha Bukshee v. Mungul Sircar (12), Watson 
& Co, v. Ranee Shurut Soonduree Debia (13), 
Dinomoney Dabea v. Doorgapershad Mozoom- 
dar (14), Maidin Saiba v..Nagapa (15), 
Madhava v. Narayana (16), Chandri v. Daji 
Bhau (17), Thakore Fatesingjt Dipsangji v. 
Bamanji Ardeshir Dalal (18), Bagdu Majhi 
v. Raja Sri Sri Durga Prosad Singha (19) 
and Sujjad Ahmed Chowdhury v. Ganga 
Charan Ghose (20). -A defendant can also 
‘plead tenancy and in the alternative posses- 
sion of a limited interest: Icharan Singh v. 
Nilmoney Balidar (21) and Ishan Chandra 
Matter v. Raja Ramranjan Chakarbutty 
(22). In such cases payment or non-payment 
of rent is ‘immaterial: vide Sankaran v. 
Periasami (23) and Thakore Fatesingji Dip- 
sangji v. Bamanji Ardeshir Dalal (18). The 
receipt of rent will.not necessarily indicate 
that the landlord. recognized the interest 
of a permanent tenure in the tenant nor 
will if show that the tenant -accepted, 
the position of a yearly tenant. The ques- 
tion, however, does not arise in the present 
case as there,is no proof of payment of. 
rent. : 


It has however been contended that upon 


'the defendants' admission that a rent decree 


was realized from them by Narsingh Dayal 
Sahu when mortgagee of the villages in 


(12) 16 W. R. 232. . 
(13) 7 W. R. 395. l 
(14) 12 B. L. R. 2374; 21 W, R. 70. 
(15) 7 B. 96; 4 Ind. Dec. (N. s.) 64. ~ 
(16) 9 M. 214; 10 Ind. Jur. 61; 3 Ind. Dec. (x. s.) 567. " 
AO 94 B. 504; 2 Bom. L. R. 491; 12 Ind. Dec. (x. s.) 


(18) 27 B. 515; 5 Bom. L. R. 374. 

(19) 9 C. W. N. 292, | ! 
(20) 90. W. N. 460; 1 O. L. J. 16. — >o > 
(21) 35 ©. 470; 12 C. W. N. 636; 7 C. D. J. 499 
«22) 2 C. L. J.. 125. a 

(23) 13 M. 487; 4 Ind, Det (x. s.) 1037. ° 
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question and that Narsingh Dayal Sahu 
sued them “for rent and‘ obtained rent 
decrees which were duly paid off, the defend- 
ants must beheld to have been in posses; 
sion .as yearly tenants. In the written 
Statement the defendants say that during 
the lifetime of the’ mortgagor Narsing 
Dayal Sahu the said mortgagee brought a 
rent sult against the original mokarraridar 
«and the common ancestor of these defend- 
ants, alleging that the mouza was in .per- 
manent mokarrari and after the death of 
the original mokarraridar took out execu- 
tion of the decree obtained in that suit 
against the common ancestor of the defend- 
ants, and realised the decretal amount. 
The defendant No. 4 who was examined as 


. witness No. lfor the defendants stated in. 


‘his evidence that “Narsingh Dayal Sahu 
was zarbharnadar of disputed and other 
villages and he brought three or four rent 
‘suits and got rent decrees which were duly 
aid up". Soe 
On behalf of the plaintiffin this Court 
it was stated that they have discovered 
certain documents showing realization of 
rent from the defendants and they filed 
those documents in this Court. Now the 
documents which are the private papers of 
the plaintiff, cannot at this stage be taken 
in evidence.. The other documents which 
are copies of.the registers of suits show 
that the mortgagee Narsing Dayal Sahu 
obtained, rent decrees and realized the 
decretal’ amount, the judgment-debtors 
being the. original lessees Syed Muzaffar 


Hussain as well as Sahay Singh the trans- 


feree ancestor of the defendant. Some of 
‘these are against Sahay Singh alone and 
some against Syed Muzaffar Hussain, the 
original lessee, alone. These registers do 
‘not show how the interest of Sahay Singh 
was described in the plaint. Besides, they. 
do not advance the case'of the plaintiff 


beyond the admission of the defendants in - 


their written statement and in their evi- 
dence referred to above. In the first place 
the payment of the rent decree is not incon- 
sistent with their plea of being permanent 


tenure holder liable to pay rent under the . 


. sSale-deed, Ex. B.. If they had not satisfied 

' the rent decree the tenure would have been 
sold up and whatever right they claimed 
or had would ‘have been extinguished, 
The payment of rent decrees was, there- 
fore, to preserve the right which - they 
“claimed The payment to a mortgagee does 
Rot dyente any recognition by the mört- 
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gagor of the interest of the defend 

| Woodrofee, J. in Ram Narayan Singh 
Association 

The mortgage-deed now filed shows Mae 
the mortgagee was to remain in possession 
for six years, that is, from 1948 to 1954 
Sambat (1891-92 to 1897-98), and the entire 
mortgage-debt was to be satisfied within 
that period from the. usufruct of the 
villages mortgaged including the villages 
in question, and the mortgaged property 
was to be released to the plaintiff on the 
ory e the period. pie the zarbharna- 
ar, mortgagee remained in | ‘ 

138 to 194 Samba possession from 

"ihe derendants asserted in their wri 

Statement that they did not pay Mugen 
to the plaintiff after the expiry of the 
bharna deed. This statement has not been 
challenged in evidence by the plaintiff 
while the defendant No. lin his evidence 
States that after the mortgage was satisfied 
and the proprietary interest in the property 


came into possession of the plaintiff, no 


rent was ever paid. This is consi 

with the case of both the parties, aati 
that in the year 1960 Sambat or 1961 Sambat 
the plaintiff refused to grant receipts in 
the names of the defendants and was only 
willing to grant marfatdari receipts retain- 
ing the names of the original tenants. The 
defendants, therefore, remained in posses- 
sion of the property by the laches of the 
plaintiff. They were not tenants at all 
The defendants' possession was not right- 


ful. No doubt, by the acts of the parties a 


tenancy from year to year might have be 

en 
created but no such act has been proved in 
the present case, | 


Therefore, as held in the case of Hari Gi 
v. Kumar Kamakhya Narain Singh (11) rid 
comm 
from tlie death of the original E pi 
the period of limitation for a suit to ej ect 
the defendants commenced from that time. 
The plaintiff's suit is, therefore, barred by 
ne " 

he plaintiff relied upon. the 
Krishnaji Ramchandra v. Ania ma 
(24). In that case the’ land in dispute was 
leased to Ramchandra for life, who died in 
1871 and after his death his heirs the de- 


‘fendants continued in possession ‘without 


obtaining a fresh lease or paying any rent 


"to the landlord. In‘1888 the landlord sued 


to eject the defendants The defence was 
(24) 18 B. 256; 9 Ind. Dev. (N. s.) 679. | 
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that the- suit’ was bafred by limitation. 
Telang, J., held that the suit-was not barred 
upon the ground that after Ramchandra’ S 


^" death'the defendants though not in posses- 


sion as tenants were not trespassers and 
that their. possession wás pérmissive and 
= nòt. adverse until they expressly set up a 
fitle of ownership in the- property. AS 
‘shown: in the’ case of Hari Gir v. Kumar 
Kamakhya Narain Singh (11) that case was 
entirely based upon Hellier v. Sillcox (25) 
which is.án authority for-the proposition 
that an action for ‘use and occupation would 
lié against-a person who is-in the posses- 
sion of demised land after the death ofa 
tenant with thé permission of the landlord 
and itis not an authority for the proposi- 
. tion. that -person in possession could not 


plead lapse of time if an -action for eject- 


ment.was brotight after the’ expiry . of the 
‘period: of limitation. This case, was dis- 
. sented from in Kantheppa Reddi v. She- 
shappa (26) and? overruled in Chandri v. 
Dajt Bhau (17) wheréit was held that the 
possession of a tenant holding over, is 
wrongful and if there is no. evidence from 
which afresh’ tenancy can -be inferred, time 
‘begins ‘to run- against the landlord when 
the period fixed by the lease: expires, In 
that cdse there was a lease fora year ; at 
the end of the year possession was not 
given.up nor was any rent paid. A suit 
was brought more ‘than twelve years after 
fhe.expiry of thé lease. It was held that 
the suit,was: barred. The.aforesaid case 
was also dissented from ‘in Vedapalli Nara- 
simham v; SUDO Seetharamamurthy 
Qn. 


in Lalji Sahu v. Shamlal (28) (Sharf-ud-Din 
: ‘and Roe, JJ,), That was.acasé.of Ramgarh 
estate: and the patta granted was: an 
‘istimrari mokarrari lease similar to Ex..1. 
"The: mokarraridar executed a zarbharna 
déed which was, purchased by the plaintiff 
‘in execution of his mortgage decree against 
the. mokarraridar in 1908. He brought a 
.Suit for rent, for the years 1963, 1964, and 
1965. against . thé tenants of the village. 
‘Notice’ to quit ,was served by the’ Maharaja 
‘upon, the zarbharnadar in- 1907, directing 
‘him to vacate the property before the close 
of 1964 Sambat, that -is, by the Ist of ‘April 


a515; 87 R 

28)" 983,603; 11 Ind. Ded. (x s.) 1178, ^ ' 
(27) 31 M. 163. 18 M. L, J. 26; 3 M. La T. 256. 
NA 32 Ind, Cas. 827.. 
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"ab a moiént's. notice. 


title. 


The next case relied upon is the decision 


-~ father: 
_khorposh. grant -to:the defendant's father 
‘which was “terminable upon the death, either . 


-Raja Madan Sinha. died in 1858. 
„grantee, the: defendant's father, - died in 


“ = 
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1908; On tlie authority.of Beni Pershad Koeri 
vi Dudhnath Roy (5)'.it was held that the 
mukürrari-grant' .became void upon tlie 
death of the mokarraridar, so . also the 
zarbharna and .theplaintiff’s purchase. ‘The 


‘question’ was whether’ the plaintiff was 
- entitled to recover rent for the years in suit, 
the defence ‘cohtention being that the: 
‘plantiff was a mere trespasser after the 


death of the mokarraridar and he had no 
title to receive any rent. The-plea.‘of ‘the 
tenant defendants was overruled upon the. 


ground that the plaintiff could maintain 
the suit’so long as the notice to quit had 
"not. been served upon the :zarbharnadar. 


That notice being: Served i in 1907 after. the 
expiry of Sambat year ‘1964 it was ‘held that 
the plaintiff was entitled to; recover rent 
for the year 1963-64, and not for 1965, for 


‘before that'he was not à trespasser but was 


a tenant by suffefence liable to be ousted ' 
That ruling does 
not seem to apply to the present case, for 
in the present.case the question is-not whe- 
ther’ the defendants being. in "possession 


“could realize rent from ` the tenants: of the | 


village; but as to’ whether the right to eject 


“them by the superior landlord arose from 


the date of death of the original mokar- 


raridars, and whether time should. coim- 


mence from the death of the mokarraridars, 
Further in that case. it was found that the 
zai ‘bharnadar did not assert any adverse 


The next case relied upon is Ram Chandra 
Singh v. Bhikambar Singh (29). Raja Madan 
Mohan Sinha was the holder of the it- 


‘partible zemindari of Parganna J oypore. 
‘Raja Kasi Nath Singh was the eldest son, 


the plaintiff's father, and Hakim Gopal 
Sinha was the. second son, the defendant's 
‘Raja Madan: Mohan Sinha madé;a 


of the grantor or. grantee.’ The grantor 
The 
1877. Raja Kasi Nath who had succeedéd | 
Raja. Madan Mohan Sinha.died in 1885. 


: Although the grant terminated in 1858 w hen 


the grantor died. or' 1877 when the grantee 
died it was allowed to continue. in .the 


"defendant's possession. In that case there . 


23)- (1850 19 LJ. N. B B. 205; 14 Ji 2 
Ten R. R 521 id a = AX B.and,O to show, ‘that in.spite, of tér- 


was sufficient evidence in cértain .letters 


‘mination of the grant the plaintiff's father 
(29) 6 Ind. Cas, 339; 370, 874.. s 
= \ i 
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and afterwards the plaintiff consented 
to continue. the grant in the defend- 
ant as yearly . tenancy. This was found 
38.8 fact and upon that finding it was held 
that there was no adverse possession on the 
part of the defendant sufficient to bar the 


plaintiffs suit under s. 139 of the Limitation | 


Act. It was pointed out thata tenancy by 
gufference would not by itself make the 
possession of the holder rightful so as to 
prevent limitation from running but at the 
‘same time if the landlord -or the- person 


entitled to redeem the tenancy does any- 


thing to indicate his assent to the continu- 
ance of the tenancy, that would in itself 
be sufficient. to convert the ‘tenancy by 
sufference into à tenancy from year to year. 
Therefore, it is to be found in the circum- 
stances: of each case whether there was a 
yearly tenancy created by the act of the 
landlord and the tenant. | - 

The next case relied upon is that of 
Beni Pershad Koeri v. Dudhnath Roy (5). In 
that case Maharaja. Jai Prakash Singh of 
Dumraon had made a maintenance grant 
to Lal Barmeswar Singh resumable on the 
death of the grantee. In 1857 he surren- 
dered the grant to Maharaja Maheswar 
Bakhsh Singh and -shortly afterwards 
died. Before.this Lal Barmeswar Singh 
had executed a .mokarrari istimrari patta 
in favour of Ram Golam Raut. Maharaja 
Maheswar Baksh Singh abdicated in 1868 
and died in 1871 and was succeeded by 
his, son Maharaja Radha Prasad Singh. 


The patta to Ram Golam Raut came to an. 


end upon the. surrender and subsequent 
death of Lal Barmeshwar Bakhsh Singh. 
Maharaja Radha Prasad Singh might have 
resumed the mouza or. have made a fresh 


grant either in the terms of the patta or. 
otherwise or have allowed Ram Golam’ 


Raut to remain in possession on paying 
the rent, and as a matter of fact Ram 
Golam Raut “was allowed to continue in 
-possession on payment of the rent men- 
` tioned in the patta.. In 1879 -Ram Golam 
Raut instituted a suit for rent against 
the tenants of- the mouza alleging that he 
had held the village in perpetual istim- 
rari mokarrari. The Maharaja presented 
a petition of objection. in which he.stated 
that Ram Golam Raut had no mokarrari 
interest but held only a service grant 
terminable at the pleasure of the proprietor. 
The Maharaja was made a defendant. 
The result is: not known, but on 25th May 
2885 the Maharaja brought a suit against 


28 
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Ram Golam Raut for recovery of arrears 
of rent. Later the Maharaja brought a 
suit for declaration of his title to. khas 
possession of the mouza after the death of 
Ram Golam, Raut. Ram Golam Raut died 
in 1893 and the plaint was amended and 
the prayer for possession. was added. Al- 
though the patta had become void and 
spent,. yet a life-tenancy of the defendant 
was admitted. Under the circumstences 
it was, held ‘that he was a tenant for life, 
and not a tenant-at-will, who could be 
ejected during his life-time and that, there- 
fore, no limitation applied to the case. The 
suit for a declaration was converted into a 
suit for possession such as might be 
brought just after the death of the life 
tenant. 

In the present case the tenants for life 
were the original mokarraridars and the 
defendants were not recognized as tenants 
at all. The limitation in the present case 
would, therefore, run from the death of the 
original grantees, and was never interrupted 
by any act of the landlord making the de- 
fendants yearly tenants. 

After the death of the original mokarrari- 
dars what was the position of the defend- 
ants? Itisnowconcluded by the authori- 
ties that their possession was wrongful, A 
fresh. act had to be done in order to make 
them tenants. The original mokarrari 
had become extinct. Their sale-deed had 
become void. They were not the original 
grantees. There was no privity between 
them and the landlord. A tenancy can 
be created by acts indicative of establish- 
ing the relationship of landlord and ten- 
ant. This may be express, implied or 
gathered from conduct or circumstances 
of the. parties. A. trespasser or a person 
in wrongful possession may be converted 
into a tenant. He may become a tenant-at- 
wil ora tenant for a term. To create a 
valid tenancy for a period exceeding one 
year certain formalities must be observed. 
Under s. 107 of the Transfer of Property 
Act a lease for any term exceeding one 
year or reserving a yearly rent can bemade 
only by a registered instrument. Section 116 
deals with the effect of holding over by a 
lessee and with the creation of a tenancy 
by implication. There must already be a 
lease and it must have been determined. 
There was no lease in the present case in 
favour of the defendants, There was a 
lease of the property in favour of the original 
mokarraridars, lasting. till their. death, 
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transferable.. nor heritable, so that the 
éxtinet document was also in capable of 
being: continued. The. defendants, there- 


fore, needed a fresh contract express- or. 


implied between themselves and the land- 
lord. in order to have a tenancy of the 
property in-question. They could not-hold 
over: under: the extinct lease. granted ' to. 
the: ‘original mokarraridars. Their mere 
holding over: by assent of the’ landlord: to 
the continuance of their’ possession or by 
the. landlord accepting rent from them 
would not make them tenants from: year 
to year or yearly tenants. 
tenancy under s. 116 of the Transfer of 
Property Act is only created by law in 
favour of the original lessee. Therefore, 
s. 116 applies. only to the case ofa lease 
fixed. for a term of years and not to a 
lease forlife. The representative or assigns 
of the transferees of a tenant- for life will 
not become tenants from year to year, with- 
out the formalities of s. 107 of the Transfer 
of Property Act, that is, they can become: 


tenants from year to year only by means of 


a registered document. They. may of course. 
become tenants-at-will or for. year with- 
out any registered document, that is, by 
a-verhal : contract. Receipt of the rent from 
persons: in possession may under certain 
circumstances create a verbal lease: for-a 
year; but a mere receipt of rent not incon- 
sistent with the plea of the defendant, that 
is; when the defendant sets up an adverse 
title of a higher kind, ‘cannot create a 
tenancy at all ora tenancy fora year. In this 
view I'do not agree with the decision. of 
Das: and Buckuill, JJ., in the.case of Ram 
Lochan Baid v. Kumar Kamakhya Narain 
Singh (30) for there was no tenancy which 
could be continued after the death of the 
original mokarraridars by mere receipt of 
rent from the defendant. "This view is sup- 
ported ‘by the case. of Vadapalls Navasim- 
ham v. Dronamraju Seetharamamurthy (27) 
where it was held that the representatives 
ofa tenant on sufferance are mere tres- 
passers - and the lessor cannot by his: assent 
alone convert such representatives into 
tenants without their concurrence and such 
a representative who enters on possession 
at the death of the original léssee: is not 
a. tenant’ within the meaning. of Art. 
“139-and a suit for possession against him 
. (30) 71 Ind. Cas. 570; 4 P. L. T. 123; (1923) Pat, 54; 
' Q583) A. LR, (Tat) 201. 
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death. The rights created there were not: 


That kind of: 


TETTE EN: 
(84-T O. 19923: 
will lie under s. 144. This-was tlie view also 
expressed in: the decision of Ramakristna 
v. Ranga (31). In Luxuman Nana Patil v. 
Moroba Ramkrishna (32) it was held that! 
possession underan invalid deed or under 
an expired lease or under a void lease for 
12 years was a sufficient answer toa claim 
to eject. 

Now.whatis the claim set up by the de- 
fendants in the present: case ? They assert 
a title by adverse possession. The learned 
Subordinate Judge refers to their written 
statement and says that they did not make 
any specific allegation of adverse posses- 
sion nor in.the-evidence. He refers-to 
Sahay. Singh's (defendants! predecessor): 
interview with the Raja at Padmain the 
year 1961 Sambat and says there is nothing 
in that evidence to show that during the: 
course of that interview any assertion was.. 
made by Sahay Singh of ‘holding over 
possession of the villages as 8 permanent 
mokarraridar. The statement of Rijhan 
Singh, who in his evidence, says that Sahay. 
Singh in the course of that interview. gave 
out that he had purchased dwami mokar- 
rari right in the village and as such' he 
was in possession thereof, is stigmatized as 
having been tutored next day in order to 
improve the statement of defendant No. 4. 
Then the learned Subordinate Judge refers 
to. the notice of 1907. (Ex: A) and Says. 
that the defendants’ omission to reply 
to that letter and to assert the perpetual 
mokarrari interest claimed by them shows 
that it was never in the contemplation of 
the defendants or their ancestor to make 
any assertion of adverse possession. Now 
in their written statement the defendants 
have expressly asserted that the mokarrari 
granted to the original lessees. was of a 
permanent character and that they pur- 
chased that permanent right by the deed 
of absolute sale, dated the “Ist August 1879; 
and that they were in possession through- 
out in virtue thereof.. They have- also: 
asserted that the mortgagee ofthe plaintiff 
Narsingh Dayal Sahu had recognized their 
permanent.mokarrari in the suit for rent 
brought by him against the original mokar- 
raridar and themselves. They have also 
said that Sahay Singh went to the plaintiff's 
ancestor and applied for registration of 
their names and offered to pay rent, but 
the plaintiffs ancestor rejected their appli- 
cation, refused to accept rent and gave a 

(3%) 7 M. 424; 2 Ind. e (N: 8.) 879, "n 

(32) ane: 502; 1) Ind:-Dee, E s.) 930. ' A. 


H 


[BAq;0:1894]|  RAMRACHEYA SINGH Vi RAMAKHYA NAHATAN SINGEL. 


Notice to the defendants intimating that 
he would bring the disputed villages into 
his direet;possession and sent liis man to 
take possession of the said móuzà but he 
failed tò take: possession and in spite of 
the utmost efforts of thé plaintiff these 
defendants have continued to bé and are 
in adverse possession of the same. They 
also say. that after thé expiry of the period 
of the zarbharna in favour of Narsingh 
Dayal Sahu (in 1898) they did not pay any 
tent to the plaintiff but insisted that they 
would. make payment of rent only when 
receipts should be granted in their names. 
Upon $these- allegations ‘set out in their 
written statement the defendants assert 
that they have acquired a permanent. mo- 
karrari right by adverse possession. This 
is a plea of adverse possession of a limited 
interest and not of the éntiré interest in 
the property. The plaintiff in his- evidence 
did not: deny any of these allegations made 
by the: defendants. On the other hand, 
withess No. 1- refers to: the interview 


alleged by the defendants and admits that : 


Sahay Singh wanted rent receipts in 
his own name, -but the Raja refused to 
comply saying that that was not the dastur, 
. S0 no‘rent was received from him (Sahay 
Singh). -Ne doubt, this witness says: that 
the Raja said that he would treat them 
as yearly tenants and Sahay Singh did 
not protest against such permission, He, 
however, admits that.no written parwana 
. Was issued to the heirs or.assigns of the 
deceased mokararridars treating them as 
yearly tenants, nor is there any note in 
the plaintiff's books to that effect. The 
evidence of defendant No. 4 examined as 
defendants’ witness No. lis not open to 
the criticism made by the learned Sub- 
ordinate Judge; He stated what he heard 
from. his father, ve.,. the Raja- refused to 
éomply (with Sahay Singh's demand to 
grant receipts in. his own name) and said 
that they’ (the defendants) should give up. 
possession and he would enter into khas 
possession, but Sahay Singh replied that 
it. was'not possible for him to- give up pos- 


 . session as-he had spent lots of money in 


improving the villages. The witness’ fur 
ther says that à month after.in Phagun 
1901 Sambat the: Raja sent two sawars and 
three peons.tó Jobda' and they sent for the’ 
raiyats of the. disputed village and told 
them/to:go:to padma and-execute kabuliyats 
in favour of the Raja. On hearing alb this, 
the witness thus describes what took place; 


‘dar. 
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I went tip and ““remotistrated with thé 
Raja's sawars and said that they had no 
right to take khas possession of the villages 
and that I shallhold themas mokarravi- 
Thereupon they (the sawars) left the 
place." This evidence, if believed, is an 
assertion of adverse title to hold posses- 
sion.as mokarraridar, denying the right of 
the Raja to take possession of the villages. 
This incidentis corroborated by two other 
witnesses on behalf of the defendants. 
Witness No. 3, Rijhan Singh, who is aged 
65° and so competent to speak’ of the inei- 
dent, says that he went with. Sahay:Singh 
and Ram Kishun Singh, etc, to the Raja 
at Padma and heard the interview referred 
to: above. He states that Sahay Singh said 
that he had purchased dwami mokarrari 
rightin the villages and that he would not 
accept marfatdari receipts whereupon the 
Raja asked him to give up possession but 
Sahay Singh refused to do so. . 

The evidence of the defendants on this 
point falls into two part; the interview with 
the: Rajaat Padma in 1960-61 Sambat and 
the subsequent attempt ofthe Raja to take 
khas .possession and the refusal of the de- 
fendants to give up possession. Any one 
of these incidents is sufficient to set up 
an adverse title of a permanent mokarrari, 
The learned Subordinate Judge does not 
refer to the latter incident. He- refers to 
the former and discards it upon the ground 
stated ‘above.. Both the incidents are 
said to have taken place in 1903-04, much 
more than 12 years before the present suit 
was instituted. 

I -differ from the view of the learned 
Subordinate Judge and hold that the defend- 
ants asserted a permanent mokarrari interest 
and- had been in possession to the know- 
ledge of the plaintiff and have thus acquir- 
ed indefeasible title as mokarraridars. The 
learned Subordinate Judge has overlook: 
ed the most important fact in this case 
that the’ plaintiff admits the .defendants’ 
possession as transferees“ in the plaint as 
well as in the evidence. Shiv Sahay Lal, 
plaintiffs witness No. 1, has deposed that 
since the death of the mokarraridars more 
than 12 years ago “their assigns were 
allowed to remain in. possession of the 
village: as yearly tenants” and so the plaint 
also states (para. 3). Thus the plant- 
iff knew that the defendants were holding 
under a sale-deed which described the 
interest. conveyed to them as perpetual 
istimrart mokarrari: "Thedefendants were 
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not holding in any other’ capacity. The 
plaintiff and his predecessors knew fully that 
the heirs and assigns of the mokarraridars 
were claimining permanent interest, 
whereas the plaintiff and his predecessors 
were claiming that the original mokar- 
raridars had only life interest and their heirs 
and assigns weremerely trespassers. The 
previous history is well-known and fully 
set forth in the judgment of Woodroffe, J., 
in fam Narain Singh v. Chota Nagpur 
Banking Association (1): Shiva Sahay Lal 
indicates this in his evidence. He admits 
that the Raja had brought suits for resump- 
tion against the heirs and assigns of 
mokarraridars: holding under leases similar 
to thatin the present case. He says the 
Raja was unsuccessful in the resumption 
suit against Amir Khan which was. in 
1934-35 Sambat (1877); that he got a decree 
for resumption in the suit against Narsingh 
Dayal Sahu in 1903. He says that dur- 
ing the interval no resumption suit 
was brought because it was apprehended 


that the Raja would not succeed. "This. 


evidently means ,that all ‘the heirs 
and assigns of the mokarrandars were 
claiming to hold the villages as permanent 
qmokarraridavs. In 1958 Sambat (1902) the 
Raja's suit against Girdhari Singh was 


decreed and that against the Chota Nagpur ' 


Banking Association in 1915. This last 
mentioned case is reported as Ram .Narain 
Singh v. Chota, Nagpur Banking Association 
(1). The suit was instituted: in 1910. The 


cases referred to by Shiv Sahay Lal are. 


given indetail in the judgment of Wood- 
: roffe, J., in the aforesaid case of Ram Narain 
Singh v. Chota Nagpur Banking Association 
(D. The history of the litigation in connec- 
tion with a largenumber of leases includ- 
ding the present one granted by Raja 
Ramnath Singh between the. years 1864 
and 1866 and the fluetuating state of the 
law as to the meaning of mokarrari istim- 
rari from that time up to 1915 will 
. elearly show that the elaim of the heirs 
and assigns of mokarraridars including 
. those in the present case that they had 
acquired under the pattas permanent 
mokarrari lease heritable and transferable 
had acquired notoriety, of such a character 
" that itis not possible to conceive that the 
defendants held possession of the villages 
except under a claim by adverse possession 
claiming interest of a limited nature, 
namely, perpetual mokarrari. There have 
been a number of cases and the history of 


Wes 
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the litigation between the Ramgarh estate 


and the heirs and assigns of mofarraridars 
has become notorious so much so that it 


.is not now thought necessary to repeat 


it in each case. It has however, been 
sufficiently indicated in the evidence of 
Sheo Sahay Lal, which can be elucidated 
and made. comprehensive by referring to 
the detailed account given by Woodroffe, J. 
He says that between the 26th November 
1864 and the 22nd of September 1866 Raja 
Ramnath granted 644 istimrari leases, thus 
letting outa large portion of the zemindari 
in mokarrari istimrari. The Sadar Dewani 
Adalat previous tothat had held that an 
istimrart mokarrari lease did not import 
heritable interest unless there were express 
words of inheritance, such as naslan bad 
nasian (generation after generation). Shortly 
after the first lease was granted it was 
held inthe caseof Manoranjan Singh v. 
Raja  Leelanand Singh (83) that the 
mokarrari  4stimrari interest there dealt 
with was hereditary. Raja. Ramnath Singh 
died in 1866, and shortly after his posthu- 
mous son also died, and litigation then 
broke out between his widow Srimati Hira 
Kueri and Ram Narain Singh who belonged 
to ajunior lineof Tej Singh the common 
ancestor. During this period in. 1869 
the High Court held in the case of 
Lakhoo Koer v. Huree Kishen Roy (34) that 
a mokarari istimrart grant there constitut- 
ed a perpetual and. heritable interest. In 
1871 a suit for resumption of one of the 
mvukarraris was brought by Srimati Prem 
Kueri mother of Raja Ramnath Singh. It 
was dismissed in March 1872 on the ground 
that the words “mokarrari istimrari" in the | 
patta conveyed heritable interest. In 1873 
after the death of Srimati Hira Koeri the 
Court of Wards made over the estate to 
Ram Narain Singh. In 1875 Ram Narain 
Singh broughtasuit for resumption against 
the mokarraridar named Amir Khan. This 
was dismissed on the ground that the words 
mokarrari istimrari gave a heritable in- 
terest to the grantee. The decision was up- 
held by. the High Court in 1877 when it was 
held that the words by themselves purported 
to give a perpetual and heritable tenure: 
his case is referred to by the witness 
Shiv Sahay Lal. Previous to the decision 
in this case the Judicial Committee disposed 
of the appeal of Manorunjan Singh v. Raja 
Leelanand Singh (33) and. held that whilst 
33e 3 W. R. 84.. 
(3a 12 W. R. 3. 


(84 I. C, 1924]-- 


ùt was doubtful whether the words “mokar- 
Tari istima?4" meant parmanent during 
the life of the persons to whom they were 
granted or permanent as regards hereditary 
interest, yet that coupling these words with 
the usage proved in that case the tenures 
were, as the High Court held, hereditary. 


This decision was followed by the High 


Court in Sheo Pershad Singh v. Kally Dass 
Singh(35). On appeal the Privy Council held 
that “mokarrart” does not necessarily import 
perpetuity thoughit might do so [Bilasmoni 


Dasi v. Raja Sheopersad Singh (36)]. In 


1885 the Judicial Committee revievewed 
‘all the preceding decisions and held that 
the words “mokarrari istimrari' in a patta 
granting land do not themselves denote that 
the estate granted is an’ estate of inheri- 
‘tance. It ‘was, however, also observed that 
it could not be said that such an estate 
could not be granted unless the words 
“ba farzandan” or “naslan bad naslan” or 
similar terms were used. There may be 
other terms, circumstances and conduct of 
the parties showing intention with sufficient 
certainty that the grant was to be perpetual: 
Tulshi Pershad Singh v Ramnarain Singh 
(2). This was followed in the case of Agin 
Bindh Upadhya v. Mohan Bikram Shah (4). 
In 1899 in the care of Beni Pershad Koeri 
v. Dudhnath Roy (5) the decisions in Tulshi 
Preshad Singh v. Ramnarain Singh (2) was 
: followed. These three last decisions’ that 


is of Agin Bindh Upadhya v. Mohan Bikran ' 


Shah (4), Bent Pershad Koeri v. Dudhnath 
Roy (5) and Tulshi Pershad -Singh v. 
Ramnarain Singh (2) ‘are not concern- 
ed with the Ramgarh estate for Raja 
Ramnath Singh having lost Amir Khan's 
case in 1877 did not pursue his claim 
further by litigation, except in 1884 where 
a suit which was instituted was withdrawn 
alleging that the case could not be taken 
asa test case to the Privy Council. Raia 
Hamnath Singh died in 1899 and was 
succeeded by Raja Ramnarain Singh. He 
being encouraged by the decision of the 
Judicial Committee in T'ulshi Pershad Singh 
v. Ramnarain Singh (2) asserted again 
by litigation his claim to resume the lands 
covered by the,these leases on the death of 
the grantees and he was successful In 


the case of Girdhari Singh v. Maharaja. 


(35) 5 C. 543, 5 O. L. R. 138; 3 Shome L.R, 10; 2 

Ind. Dec. (x. 8.) 954. | 
(36) 8 C. 664: 6 Ind. Jur. 274; 4 Sar, P, C. J,* 325; 

91 4.99; 11 O, D. R, 215 (P. O.) " | 
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Ram Narain Singh, Appeal No. 89 of 1902 
decided by-Henderson and Geidt, JJ., andin 
the case of Narsingh Dayal Shau v. Ram- 
narain Singh (3) it was held that the lease 
couched in the same terms as those in the 
present suit granted by Maharaja Ramnath 
Singh did not convey perpetual hereditary 
grant. SheoSahay Singh says "The Raja was 
unsuccessful in his resumption suit against 
AmirKhan which was in 1934 or 1935 (1877), 
Then the Raja got decree from the High 
Court in 1903 A.D. in his resumption suit 
against Narsingh Dayal Shau and others. 
During the interval no resumption suit 
was brought because it was apprehended 
that the Raja would not succeed”. In this 
state of litigation when the Raja was even 
from 1877 asserting his right to resume 
after, the death of the original grantee and 
the heirs and assigns of the mokarraridars 
were on the other hand, asserting that the 
grant. was of a permanent character it is 
impossible to conceive that the Raja would 
recognize the heirs and assigns as tenants 
or that the latter would agree to have the 
status of merely yearly ‘tenants. It was 
well known and it is tacitly admitted by 
Shiv Sahay Lalin the words quoted above 
that the heirs and assigns were setting up : 
a claim of permanent mokarrari in the leas- 
ed villages, Again, if is pointed out by 
Woodroffe, J. that after Amir Khan's casein 
1877 the deeds of transfer by the mokarrari- 
dars referred to the permanency of the 
grant.. Thus it is that the deed of sale 
(Ex. B) of 1879 in the present case in favour 
of Sahay’ Singh, the ancestor of the defend- 
ants, refers to the permanency of the 
grant. This shows that in the circums- 


tances of the general litigation the mokarrari- 


dar and heirs and assigns were setting 
up permanent interest and not anything 
less than that and they would not consent 
to be yearly tenants. They, therefore, insist- 
ed upon having receipts in their names, 
thinking that such receipts would confer 
upon them the permanent mokarrari inter- 
est, whereas the landlord wasloath to recog- 
nize the transfer and was willing to grant 
the defendants only marfatdari receipts 
thus keeping intact his right under the 
original mokarrart istimrari which he con- 
tended did not confer a permanent and 
heritable interest. Now, when the Privy 
Council decided that the words' ‘“istimrart 
mokarrari'do not by themselves convey a 
permanent interest, but those words coupled 


.With.cireumstanceg and-conduct-and usage 
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might establish .a- clear intention -of a 
permanent interest being created, .the 
ease of Ram Narain Singh v. Chota 
‘Nagpur Banking Association (1) set-up a 
case of usage and conduct in support of 
its claim that permanent. interest was 
acquired under the tstumari mokarrari deed. 
This plea was, however, overruled: upon the 
finding that there was no evidence of any 
‘circumstances or conduct or usage as set 
up by the defendant. It is however clear 
that both the parties were trying to assert 
rights against.each other, the Rajah claim- 
. ing. to re-enter after.the death 
‘lessees and the heirs and assigns of the 


mokarraridars claiming the right of holding ` 
as permanent mokarraridars, shaping their ` 


respective cases in the light of. the decisions 
of Courts that were from time to ‘time 
given. In case.of kam Narain Singh v. 
Chota Nagpur Banking Association (1) it was 
further held that the grant of receipts by the 
Raja's mortgagee.JadunathMukerjee, did not 
constitute any recognition of tenancy, for 
the Raja was not concerned with the acts 
of the mortgageé or,the mokarraridars and 
the Raja could not be said to have recognized 
the alleged heirs or their tenants unless 
he-was aware of the fact and - the :holding 
over was with his express consent. In that 
ease, as in the present case, therefore, the 
realization of rent.decrees by mortgagee 
Narsingh Dayal Sahu between the years 1954 
to 1958 Sambat did not constitute any re- 
cognition. of tenancy by the Raja. There, 
as in this, case, has not been: proved. any 
express consent.by the Raja,of the hold- 
ing over as tenants by, the defendants. As 
in that.case, so in the present case, it has 
not,been shown noris it likely that the 
lessor who has persistently refused to recog- 
nize any ‘heirs of the mokarraridars had 
given express consent to their'holding over. 
The' suits referred to in the case of :Ram 
Narain Singh v..Chota Nagpur Banking 
Association (1) were brought within twelve 
years iof the death ofthe original mokar- 
ridars. This is admitted by witness Shiv 
Sahay Lal and’ the cases themselves show 
this, and,.therefore, those suits were not 
barred. It was pointed out by Woodroffe, J. 
that if the heirs and assigns became tenants 
by- recognition,. which was not proved 
notice was necessary. ` The Raja's.claim is 
obviously time barred, but im order to 
‘bring his.case within limitation, what the 
tenants had set;up in the previous cases-of 


recognition to-deieat theRaja’s claim: to 
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eject them without notice is now pleaded by . 


the Raja in order to create a yéarly tenancy 
and to:bring the suit, after determination 
of the same by.notice, under s. 111 (hk) of 
the Transfer of Property Act read with 
Art. 139 of the Limitation Act. As already 


shown, no recognition -by receipt of rent | 
.has' been established and this was not.the ^ 


plaintiff's claim. The notices (Exs. A. B. C. 
D. E. and-F) show that they were treated 
as yearly tenánts upon the ground that 


‘they were allowed to hold over. Such is 


the case in the plaint and in the evidence. 
The,case set up is obviously due to the 
-notion that mere assent to holdover will 
be sufficient tu create a yearly tenancy under 
s. 116 of the Transfer of Property Act and 
the principles underlying that section. . It 


has been shown already that a mere assent ` 


in such a case is-not sufficient “to. create a 
tenancy, still less a tenancy from year .to 
“year so as to prevent the defendants from 
taking advantage of the limitation running 
against the lessor from the death of the 
original lessees. 
Reading the evidence in the.light of the 
.litigation disclosed in the evidence -in: the 
case, such as.it is, and referred to above, 
and in the judgment of Woodroffe, J. referred 
to above, it is clear that the tenants claimed 
to hold adversely to the knowledge of .the 
lessor the limited interest of a-permanent 


mokàrrari tenancy liable to pay rent to the ` 


landlord as is mentioned in the mokarrari 
deed which' has become void. .The pay- 
ment of rent in these circumstances, as 
already shewn, even if proved and it has 
not been proved in the present care, will 
not preclude, the defendants from pleading 
adverse possession as set up by them, The 
authorities in which it has been held that 
it'is open to a person to plead tenancy 
and in the alternative -possession of-a 
limited interest have been cited above. 
Of course the nature -and effect of posses- 
sion -must depend upon the nature and 
extent of the right asserted by the overt 
-conduct or express declaration -of the-pereon 


relying upon it; Ram. Charan, Raha Bukshee - 


v. Mungul Sircar (12), Watson -& Co. x. 
Ranee Shurut Soonduree'Debia (13), Dino- 
money Dabea v. Doorgapersad Mozoomdar 
(143, Maidin Saiba v. Nagapa (15), Laxuman- 
Nana Patil v. Moroba Ramkrishna (82), and 
„Thakore Fatesingji Dipsangji v, Bamanji 
‘Ardeshir Dalal (18). In the last case it 
-waS .observed—The effect of acquiescence 


“in the .defendants’..-assértion: of title by - 


- 
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allowing him :to: remain: in possession and 


accepting rent "would. not debar: the: tenant 
from :raising the plea . of adverse : | poses- 
sion. 


“Authorities show. that a ‘tenant in India 


is not precluded by an admission of 
` tenancy from showing that the nature of the 
tenancy. asserted by him to the knowledge 
of the landlord has been for the period 
prescribed by the Limitation Act pro tanto 


adverse to the. right to evict either at. 


will or on notice given. The question 
then is, not what was the right which 
actually existed at the'beginning of the 
tenancy, but what was the right which he 
has openly enjoyed to the knowledge of 
the.owner or.his representative for the 
time being. A manifest assertion by the 


tenant.to the knowledge of. the person.re- 


Penne the landlord's interests -of .a 

ight inconsistent with that claimed by the 
Ja NA to treat him asa tenant-at-will or 
from year to year, would be a disclaimer of 
the „landlord's title under the ruling in 
Vivian v. Moat (37)" Relying upon the 


ease of Gopal Rao v. Mahadev Rao (38) it : 


was observed that it is ihconsistent with 
the decided cases to hold that a.landlord 
"merely by receiving rent from liis tenant 
could preserve his right to ‘other claims 
continuously denied by the, tenant. The 


relationship of landlord and tenant might 
be continued by the admission. of the : 


parties, but such admission: cannot create, 


preserve or revive undisputed conditions. 


.of its continuous rights in confliet with the 
' elaims openly asserted and: not withdrawn 
2 the tenant who is suffered to continue 

in possession. Their Lordships observe 
"In this case it seems impossible to close 
one's.eyes to the fact that adverse interest 
was openly- asserted and so far:enjoyed.as 
o give full notice. of the nature .of the 
(tenancy claimed.” No doubt,.in that case 
the lease which turned .out to.be invalid 
.purported to er eate a permanent mokarrari 
interest, whereas in:the present case the 
-mokarrari istimrari granted to the origi- 
nal mokarraridars conveyed only a life 
interest; yet the defendants in the present 
-case claimed that the interest conveyed 
"by the mokarrari istimrari lease was of 7a 
permanent character and in the sale-deed 
‘taken by Sahay Singh such. an interest is ex- 


1 E d D. 730; 50 L. J. Gh. 331; 44 L. T. 
NGS) "21 I, 394; 41 Ind, Dec.. (N.-:3.) 265. 
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. pressly-assertedand the defendants expressly 

have .been claiming throughout to hold 
under ‘the. sale-deed as permanent mokar- 
rari. By reason. of the litigation referr ed 
to above and the circumstances and evi- 
dence in the case that claim had become 
notorious and was well-known to the plaint- 
iff. Therefore, the. principle enunciated in 
the cases already referred to applies to the 
present case. Under these circumstances 
Art.'139.0f the Limitation Act has no ap- 
plication, and as héld by their Lordships 
of the Judicial Committee in the case of 
Ramehunder Singh v. Madho Kumari (39) 
the suit .is governed by Art. 144 of the 
Limitation ‘Act, the defendants having 
made ‘a: definite assertion of an edverse 
right more than-twelve years prior to the 
suit. The defendants never claimed to hold 
on any terms other than as .permanent 
mokàrraridars. 

I would, therefore, hold in disagreement 
with ‘the view of the-learned Subordinate 
Judge that the defendants had before the 
date of suit acquired a right to ‘hold the 
Amouzas in suit as'permanent mokarraridars 
by prescription and.adverse possession. 1 
also. hold that the defendants were not 
tenants from year to year and that the suit 
is barred: by limitation. 

The result is that-Issue No. 3 is decided 
in favour ofthe plaintiff, and Issues Nos. 2, 
4and 5.against thé.plaintiff and.in favour of 
the defendants. 

The result.is that the decree of the Court 
below is set.aside and the suit is dismissed. 
The. appeali is allowed with costs through- 
out. 


Macpherson, .Ja—I agree. 
Z. K. Appeal allowed, 


39) 12 C. 484; 12 I. A.-188; 9 Ind. 2 474; 4 Sar, 
2: .666; 6 ‘Ind. Dec. (N. s.) 329 (P. C). 
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6j—Partition--Morigagee, remedy of—Substituted se- 
curity, how . determined. 

_ A mortgagee is entitled by substitution to pursue 
his remedy against the share or property which his 
mortgagor has obtained under partition. [p. 609, col. 


Byjnath Lal v. Ramoodeen Chowdhury, 11 A. 106; 
21 W. R. 233; 3 Sar. D. C. J. 333; 2 Suth. P. C. J. 942 
(P. O) and Bhup Singh v. Chedda Singh, 58 Ind. Cas. 
171; 43 A. 596; 18 A. L. J. 807; 2 U. P. L. R. (A) 345, 

followed. ' 
' The true way to find out the substituted security 
is by determining the ratio which the value of the 
share owned by the mortgagor in the mortgaged pro- 
perties at the time of the partition bears to his actual 
share in the entire property. [p. 605, col. 2] 

Per Sulaiman, J.—If a number of co-sharers own 
undivided shares in & number of villages constituting 
an estate and one of such co-sharers mortgages shares 
in some ofthe villages only and as a result of a subse- 
quent partition the villages are re-distributed, it is 
just and equitable that the charge should attach 
to that fraction of the share allotted to the mortgagor 
which represents the share mortgaged by him origi- 
nelly. [p. 605, col. L] 

Hakim Lal v. Ram Lal, 6 C. L. J. 46, referred to. 
First appeal from a decree of the Off- 
ciating Subordinate Judge, Allahabad. 

'. Messrs, M. L, Agarwala and K.N. Mala- 


viya, for the Appellants. 


Messrs. L. M. Banerji, P. L. Banerji and | 


George Banerji, for the Respondents. 


Lindsay, J.—My learned colleague and 
myself are agreed that the decree given 
.by the Court below in this suit is errone- 
ous but we differ, unfortunately, as to the 
relief which the mortgagee-plaintiffs are 
entitled to obtain. The principal facts 
are set out.in my learned brother's order, 
‘but I desire to lay particular stress on 
the position and constitution of the family 
to which the mortgagors belonged and for 
this purpose reference must be made to 
the award made by Moulvi Farid-ud-din 
‘and Munshi Shaikh Shams-ud-din on the 
26th July 1897. This document is to be 


found in Part III of the printed record. 


of this case. Reference must also be 
made to & further award by Muhammad 
Rahmat Ullah in the year 1901, which is 
to .be found in the printed record of First 
Appeal No. 193 of 1915, (see the appellants’ 
book, page 10 et seq). 

To deal first with the award of the 26th 
. July 1897. This document sets out in 
“detail ‘the constitution of the family to 
which the mortgagors belong. Although 
a Muhammadan family, it is declared to 
be ajoint family and it is clearly stated 
that although the members incurred debts 
sand hypothecated. properties "which stood 
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recorded in their own names the entire 
property of the family was joint property 
and those persons whosenames were entered 
in the public register did not acquire any 
separate rights. < 

The folowing extract from this award 
may be quoted:— 

‘All lived as members of a joint family 
and the entire business of all of them was 
joint.- No sort of separation existed bet- 
ween them......... This jointness of the 
family existed in all household affairs 
and in the purchase and acquisition of 
property, debts, expenditure on marriages 
and debts and in all other matters. No 
sort of disunion or separation existed in 
this family and in view of permanent 
jointness the property was entered in 


' different names and in different ways. 


Some property was purchased in the nanie 
of some body and somein the names of 
others. This was the case of debts also, 
Some loans were taken in the name of 
one person and some in the names of 
others. Sometimes this jointness extended 
so far that: the name of some particular 
person was recorded in the publie register 
against the ancestral property inspite of 
the specification of shares......... On the 
other hand the inference is simply that 
loans were taken in the names of different 
persons at different times and in lieu 
thereof the property of any of the execu- 
tants of documents relating to debts was 
hypothecated specifying therein the ances- 
tral property or that property which was 
acquired in his name......... We are of 
opinion that these facts do not affect the 
jointness of the family; on the other hand 
this is a practice observed in all joint 
families.” ' 

It follows from this that the entries 
made in the revenue registers bore no rela- 
tion to the actual facts. Items of property 
recorded in the names of individual 
members of the family did not belong ex- 
elusively to them but were the joint pro- 
perty of all the members and secured 
debts contracted by individual members 
and charged upon specific items of pro- 
perty recorded in their names were in 
fact debts binding upon all the members 
of the family and upon all the family 
property which was held jointly. In short, 
if would appear that individual members 
were treated as agents of the entire 
family for the purpose of borrowing money 
for family purposes, and the family pro- 
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„perty in its entirety was charged with debts 
so incurred, and, it was upon this footing 
. that actual division of the family property 
came to be made by Muhammad Rahmat 
Ullah in the year 1901 (see his award 
printed at page 10 et seq of the appellants’ 
book in First Appeal 193 of 1915). Among 


the ‘issues which Muhammad Rahmat Ullah ` 


set himself to determine wasissue No. 5 
(page 11 of. his award) which ‘reads as 
follows:— 

“What are the joint family debts and 
what is the amount thereof?” 


‘At page 17 of the award the arbitrator 


records his finding and states “there is 
no disagreement between the parties as 
' regards the debts entered in columns 1 and 
2 of List No. 5 being joint.” 
' List No. 5 is to be found at page 26 -of 
‘the award and the first item in column 1 
is the debt contracted under the docu- 
ment now in suit. 
debt is stated to be Rs. 35,670-5-6. This 
debt was duly apporiioned between the 
persons to whom: shares were allotted by 
the award, 
The arbitrator laid down that the joint 
debts (of. which the debt in suit was one) 
were to be paid in the proportions laid 
down in List No. 6, (printed at page 27 of 
the award). He further ruled that the share 


allotted to each: co-sharer stood hypothe- 


‘cated for his share of the joint debts. The 
award also provided for contribution for 
it was declared that in the event of any 
sharer being compelled to pay a sum in 
‘excess of his due share of the joint debts 
he was to be entitled to claim contribu- 
tion against the other sharers and their 
property.. < 

The mortgage-deed in suit should, there- 


fore, be interpreted in the light of these. 
facts as determined by the two awards to, 


which reference has just. been made. 


With regard to the law as laid down in 
. the case of Byjnath Lal v. Ramoodeen 
Chowdhury (i), which iscited in the order 
of my: learned brother, that was a ease in 
which a mortgage of an undivided share 
had been made by one of several co-owners 


of joint property. The case was decidéd ` 


upon the principle that while a mortgagor 
has power to pledge his undivided share in 
joint property he cannot by so doing 
affect the interests of other  co-sharers. 


(D 11, A. 106; 21 W. R. 233;.3 Sar. P. Q. J. 933; 2 
Buth, P. OJ, j 942 (P..Q. cb LL ML TEES 


-SHEO PRAKASH V. ALA-UD«DIN, 


The amount of the 


601 


The person. who takes the security takes 
it subject to the rights of those other co- 
sharers to enforce partition and thereby 
to convert what , was an undiyided share of 
the whole into & defined portion held in 
severalty. And so where there is a mort- 
gage of an undivided share followed by 
a partition under which the co-sharers of 
the mortgagor take the lands allotted to 
them free of the mortgage, the only right 
of the mortgagee.is to follow the parcel 
allotted to his mortgagor. But. this is not 
what happened in'the present case. In 
the first place, the deed does not purport 
to mortgage an undivided share or shares 
and inthe next placeit is apparent from 


‘what has been set out above that when 


partition came to be made the co-sharers 
other than the mortgagors did not take the 
lands allotted to them free of the mortgage 
in suit but subject to it. 


- In .his comments upon the case of 


' Byjnath Lal v. Ramoodeen Chawdhury (1), 


Dr. Ghosh at page 292 of his book on the 
Law of Mortgage in India (4th Edition) 


_obset'ves as follows:-— 


“But ifin making the allotments the 
incumbrance is taken into account in valu- 
ing the share "which is subject to it, the 


partition will not, for obvious reasons, affect 


the security of the mortgagee.” 

In other words, the mortgagee can enforce 
his security in its original form notwith- 
standing the subsequent partition. If 
this is a correct view of the law the mort- 
gagees in the present case would ordinarily 
be entitled to bring to sale the properties as 
specified in the mortgage-deed. But the 
lower Court has found, and the finding has 
not been challenged, that the suit is time- 
barred as against the representatives of 
Asad Ullah and Zia Ullah, two of the mort- 
gagors and that the claim is alive only 
against the legal representatives of the 
third mortgagor Sharf-ud-din. 

Another fact to be noticed is that sub- 
sequent to the date of the mortgage 
certain sums were paid by representatives 
of some of the mortgagors and in con- 
sideration of these payment someitems of 
the mortgaged property were released. 
These are specified:in the endorsements 
made upon the deed (see the translation 
at page 9 of the appellant’s book in First 
Appeal No. 193 of 1915). l 

According to the recitals in the deed of 
mortgage the property mortgaged consist- 


“ed (a) of certain specified shares in villages 
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. Which.. were.declared to belong jointly. to 
. _all-the -three-;mortgagors: and (6) of certain 
-property--shafes .in villages and . house 
preperty—degcribed as. being the -sole 
property of Sharf-ud-din. ` ; T. 

" I agree with«the Subordinate Judge that 
the items of ‘property described in the 


 mmortgage-deed as belonging exclusively to: 


. Sharf-ud-din: are liable to ‘be-sold, exclud- 
. Ang, however, any items which were subse- 

. iquently released in'whole or part from the 
mortgage. > - 

As to, the (a) property,7. e, -the pro- 
perty described in the deed ‘as joint pro- 
:perty of the three mortgagors the Sub- 
ordinate Judge:held that none of it could 
be brought to sale because it could not 


be -ascertained what share Sharf-ud-din 


was entitled -to in the joint family property 
at:the time of the mortgage. As pointed 
out by my learned colleague in his order 
‘the Subordinate Judge is in error for it 
is: proved that at the-time of the mort- 


gage Sharf-ud-din was entitled to 7 - pies 


out of 16-annas and, that being sor Tam 
of opinion -that the items falling under 
the head (a) are liable to be sold to the 


S E | 
extent of 775 pies out of 16.annas which is 


represented by the 95/2304. ; i 

I would, therefore, vary.the decree of the 
‘Subordinate Judge by providing for sale 
of a 95/2304 share of those items of property 
described in the mortgage-deed as the joint 
property ofthe three mortgagors. In other 
respects I would leave the lower Court's 
decree as it 1s. 2 

‘Sulaiman, ,J.—This:is a plaintiffs’ 
appeal arising .out of a suit. for sale on 
' ‘the. basis of a-mortgage-deed dated the 
12th September 1893, executed by three 
-persons Asad Ullah, Zia -Ullah and Sharf- 
ud-din for a sum of Rs. 22,000 bearing 


` interest at the rate of 10-annas per cent. 


per mensem with the stipulation that 
anterest if not paid every year would be 


added on.to the principal and.bear interest 


at the. same rate. ` MP | 

. Under this deed a very .large -number 
of properties were mortgaged, Three 
‘specifications of the village properties and 
a house were hypothecated under this 
deed. The first one was: said to belong 
to all the three debtors jointly. . The 
“second and the third were said to.belong 
to:Sharf-ud-din only. The plaintiff claimed 
@ decree for sale.of the mortgaged pro- 


b 


, BHEO, PAAKABH. V. ALATUD*DIN, 


‘them or their heirs. 
were set forth in the plaint. 
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perties as specified in the mortgage» 
deed. © > E HM. 

The mortgagees were Bhawani Prasad, 
Brij Mohan Lal and Raja Ram. Only Raja 
Ram and his son. Sheo Prakash ‘instituted 
this suit, making Bhawani Prasad.and the 
other members of his’ family pro forma 
defendants.. Credit was given for some 
amount said to have been realised. 

There’ were a very large number of. 


. defendants to the suit who. were stated to 
be. either the heirs of the three mort- 


gagors or subsequent -transferees - from 
No further details 
A number of separate written .state- 
ments were filed on behalf of the .various 
groups of the defendants. [tis not neces- 
sary to enumerate all the pleas in detail. It 
will be sufficient to say that the main pleas 
were that the claim was barred by limitation; 
that all the properties mortgaged did not be- 
long to the three mortgagors,and that with- 
out showing which of the'defendants is in 
possession of what property the claim could | 
not be decreed. It was also pleaded that 
some of the mortgaged properties had-been 


released from liability and.were no longer 
- liable to be sold. $3 | 


The learned Subordinate Judge was of 
opinion that the claim was barred by.limi- 
tation as against the representatives of Asad 
Ullah.and Zia Ullah. He, however, held . 
that there was a written acknowledgment. 
of liability signed by Sharaf-ud-din within 
12 years of the mortgage-deed and also. with- 
in 12 years of the institution of the suit which 
saved limitation as against his representa- 


-tives ; but he held that the defendants were 


entitled to require the plaintiffs to prove 
that- the mortgagors were owners of the 


property mortgaged and were competent to 
„execute the mortgage: 


Being .of opinion 
that there was no evidence on the .record to 
show what share was owned by which of the 
mortgagors in the,mortgaged property or in 
the family property he thought that it could 
not be:said what share should be exempted 
and wlat not. Acting on the admission made 
-by Mr. Abid-Ali, Vakilfor some of the defen- 
dants, he held that the properties given 
in the second and third specifications of 
the mortgage-deed belonged. exclusively to 
Sharf-ud-din and that the plaintiffs could : 
geek their remedy against those properties. 


"As to the joint properties detailed in the. ` 
first specification he was of opinion that the 


mortgaged money could not “be recovered 
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by:sale of any of those properties, He, ac- 
Gordingly, passed a decree ‘for the proper- 
perties described in the mortgage-deed as 
belonging exclusively to Shurf-ud-din, €x- 
cept certain properties in the possession of 
particular defendants named and dismissed 


the claim with regard to the property des-. 


eribed therein as joint property. Village 
Adampur. and halt shares in Ulda and 
Kurha were also exampted. He also direct- 
ed that certain properties released by Bha- 
wani Prasad would not be liable for the 
PE of the mortgage-debt found due to 
im, l l 


- Babu -Sheo Prakash plaintiff not being 


satisfied. with the decree passed in his favour 
has come up in appeal.to this Court. None 
of the defendants, however, has either filed 
a separate appealor any cross-objeetion. _ 

The position taken up by the plaintiffs in 
the plaint as well as at the trial was that 
they were entitled to-follow the entire mort- 

.'gaged property-in the hands of the defend- 
ants whosoeverthey may be and this claim 
was persisted in the grounds of appeal filed 
in this Court. 

There is one circumstance, however, of 
which:the true significance has been entirely 
overlooked by the parties as well as the 
‘Court below. The three mortgagors were 


members of a very large Muhammadan 


family which owned shares in a -large num- 
‘ber of-different villages. The three execu- 
tants were only entitled to undivided shares 
“in the various villages along with the other 
“members -of their family. In the ~mort- 
gage-deed, however, they-professed to be 
the execlusive owners ‘of the entire shares 
in certain specified villages mortgaged 
‘without making any mention of the rights 
of the other members of the family. . 
> On the 4th of February 1897, three pri- 
-vate arbitrators pronounced a lengthy 
‘award settling all the ‘disputes -of the 
‘family and defining the share which each 
‘member was-entitled to. -In the couse of 
their findings they pointed-out that all the 
smembers of the-family had. been living to- 
gether as.if they constituted a joint family 
-and had:been incurring expenses and also 
acquiring properties -for the whole family 
though in the name of one or other of the 
menibers. This finding led them to the 
‘conclusion that.no matter whose name:was 
actually .entered against any property it 
must be deemed to have been owned joint- 
-ly by allthe membets. They -were-fyrther 
- ofopinion -that all:the. members. of.the:fami- 
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ly-were jointly-responsible-for.the payments 
of all the debts even though the same had 
been borrowed .by only some of.the mem- 


".bers. The question of personal liability 


now does not arise as the suit was in- 


stituted long after the expiry. of six years. 


‘Leaving. out of account the share 
which Sharf-ud-din became entitled to by 


inheritance between the dates of the mort- 


gage-deed and the award (for this share 


“must be excluded for the purpose of this 


appeal) I am satisfied that. according to 
their findings Shart-ud-din had at least a 
Tu pies-share if the family estate be deem- 
ed .to.be sixteen annas. The plaintiff's 
Vakil in the oral pleadings printed at page 
32 .of the paper-book admitted that Sharf- 
ud-din's share was only a 7 = pies in the 16. 
annas estate. And this was by no means an 
over-estimate. 
At page 7 the arbitrators found that 


.Aman-ullah, the grand-father of Sharf-ud- 


din had 3-annas and 4-pies. As Sharf- 
ud-din's father -had three other brothers 
and Sharf-ud-din himself had a brother his 
ancestral share came to l/8 of 3-annas 4 
pies which amounted to & pies. Then again 
‘Mubarakullah, by inheritance and purchase 
had  9-annas and 4-pies. By collateral 
inheritance Sharf-ud-din got 5/192 of 9 
.annas.and 4 pies which was equal to 5/192 x 


112— 35/12 = 2;5pies. Thus excluding any 


other small fractional share which he might 
have inherited on the death of some other 
members, Sharf-ud-din's total share was 


: If. 
in no cases less than 7,,pies, which the 


plaintiffs' Vakil admitted. The view of the 
learned Subordinate Judge that there is 


.nothing to show what share he owned is 


entirely wrong. 


On the 13th September 1901, Maulvi 
Rahmat Ullah by an arbitration award 
divided up the entire family property 
including villages, houses and other pro- 
perties and in this division all debts and 
liabilities were fully taken into account. 
Thus the three mortgagors in the final 
adjustment of the accounts were-charged 
‘with the due proportion of the debt for 
which they alone had undertaken the 
liability. ‘Had the ,partition been made of 
the equities of redemption only, the case 
would have been simple as then the charge 
“would have’ remained ‘attached to.the pro- 
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perties originally mortgaged. "This was 
not done. As might naturally be expected 
in such a partition the properties which 
were ultimately allotted to Sharf-ud-din 
were not quite the same which had been 
deseribed in the mortgage-deed as belong- 
ing to him exclusively. All the various 
properties were lumped together as the 
joint family property of the parties and 
the legal share of Sharf-ud-din was allotted 
to him. The main eomplexity of this case 
is caused -by the difficulty in finding out 
the property which was allotted to Sharf- 
ud-din in lieu of the properties which he 
had mortgaged. 

It was laid down by their Lordships of 
the Privy Council as early as 1874, in 
the case of Byjnath Lal v. Ramoodeen 
Chowdhury (1) that a mortgagor has power 
to pledge his own undivided share in joint 
villages, but it is clear that he cannot by 
so holding affect the interests of the other 
sharers in them, and that persons who 
take the security take it subject to the 
right of those sharers to enforce a parti- 
tion and thereby convert what was an 
undivided share of the whole into a defin- 
ed portion held in severalty. 

This was a case of a Revenue Court 
partition, but the High Courts in India have 
applied the same principle to all cases of 
partition whether by award or by private 
agreement. Some ofthese cases are sum- 
. marised in the judgments in the case of 

` Bhup Singh v. Chedda Singh (2). 

This being so, the mortgagees cannot 
now sell the property according to the 
deseriptions given in their mortgage-deed. 
They are entitled to sell, in fact are bound 
to sell, the properties which as a result 
of the partition have been allotted tb their 
mortgagors as a substitute for the security. 
'The decree of the Court below directing that 
the property which was described as belong- 
ing solely to Sharf-ud-din should be sold up 
regardless of the effect of the partition is 
grossly unjust to many of the defendants. 
Even in those properties Sharf-ud-din had 
only undivided shares which are subject to 
the enforcement of the right of partition by 
the other co-sharers and some of those have 
been allotted to quite different persons. 

In my opinion, therefore, the only proper 
decree to pass inthe present case should 
have been to direct the sale of that part of 
the property allotted to Sharf-ud-din's share 
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on partition which represented his share 
in the mortgaged property; fer only that 
much can be regarded as the equivalent of 
the mortgagees' security which the latter 
are entitled to follow. If one were to allow 
a sale of the entire properties allotted to 
Sharfud-din it might possibly amount to 
an unjustified enhancement of the mort- 
gage seeurity. 

It has has been.strongly contended on 
behalf ofthe plaintiffs that the true inter- 
pretation of the mortgage-deed is that the 
three debtors intended to mortgage their 
whole interest in the entire estate belong- 
ing to the family ; that though they pro- 
fessedly mentioned only some of the pro- 
perties by name the idea was that those 
properties respresented their whole interest 
in the estate and they were really intend- 
ing to mortgage the whole of that interest. 
The contention is that although only some 
specific properties were mentioned in the 
deed, it should be presumed that they were 
mortgaging their whole interest in those 
villages as well as in all the other villages 
not covered by the deed which were part of 
the family estate. On this hypothesis it is 
argued that Sharf-ud-din had purported 
to mortgage all the assets which he was 
possessed of and it, therefore, follows that 
whatever he got at the partition was allotted 
to him in lieu of his entire interest which 
had -been previously mortgaged. If one 
were to accept this contention no further 
difficulty would remain in the case as one 
would at once admit that the plaintiffs are 
entitled to proceed against whole of the 
property which was allotted to Sharf-ud-din 
at the time of the partition. I am, how- 
ever, of opinion that the appellants' conten- 
tion is untenable. The debtors in the 
mortgage-deed confined the mortgage to 
the properties specified therein. It is 
impossible to hold that the mortgagees 
could enforce the charge against any pro- 
perty other than that mentioned in the 
registered deed. 

Suppose in three villages A, B and Ca 
person owns one-third share in each; 


altogether he owns an interest represented 
Á 
by eee ,and also suppose that he 


wrongly mortgages the whole of A, can it be 


‘said that the mortgage of Ais tantamount 


A+B+C 


to a mortgage of, 3 


say that because that person wrongly mort- | 
-gaged more than, his share in A the mort- 





? Can the mortgagee 
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gagee should be compensated out of his 
shares in B and C? When the law requires ` 
a registered deed for creating a mortgage, 

how can the mortgagor's interest in B and ' 
C be ever charged? As _ Sharf-ud-din 
actually owned a less share than that men- 
tioned in the mortgage-deed, the charge 
would have -had to be confined to the 
smaller share if dispute as against the 
representatives of the other members of the 
family had arisen, I must, therefore, take 
it that the charge was created only on the 
‘properties covered by the mortgage-deed 
and on no other. As the claim against the 
representatives of Asad-ullah and Zia-ullah 


is barred by time, it is obvious that the : 


charge, which the plaintiffs are entitled 
now to enforce is that which was created 
on Sharf-ud-din’s share in the properties 
mentioned in the mortgage-deed. A refer- 
ence. to the subsequent award makes it 
quite clear that' there was very large 
number of village and house properties in 
which also Sharf-ud-din had shares but 
which were not included in the mortgage- 
deed. On no reasonable hypothesis I feel 
justified in assuming that Sharf-ud-din, 
although he named some of the properties 
only, really intended to mortgage his interest 
in all the other properties also. In my 
opinion the language of the document is 
not capable of any such interpretation. 

-In the leading case of Byjnath Lal v.- 
Ramoodeen Chowdhury (1), their Lordships 
of the Privy. Council took care to point out 
at page 237* that it is certainly possible to 
conceive cases in which the security: not 
covering the undivided share in the whole- 
estate, it might be difficult to determine 
which of the lands allotted in substitution 
of that share represented the mortgage pre- 
mises, No such difficulty, however, existed 
in that case as the property allotted in 
substitution was easily traceable. 

Ifa number of co-sharers own undivided 
shares ina number of villages constituting 
an estate and one of such co-sharers mort- 
gages shares in some of the: villages only 
and as a result of a subsequent partition the 
"villages are re-distributed, it is just and 
equitable that the charge should attach 
to. that fraction of the share allotted to 
the mortgagor which represents the share 
mortgaged by him originally. The charge: 
cannot be allowed to be enforced against 
the. whole of the property allotted to the 
mortgagor as part of it SAUL: repre- | 

"ous of 21 W, Re ëd. j- 
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sents that interest of his which was unen- 
cumbered. In the case of Hakim Lal v. 
Ram Lal (3) in an elaborate judgment 
Mookerji, J., has expressed the.same view 
and I have no doubt, in my mind, that this 
principle is'in consonance with the rules 
of justice, equity and good conscience. 
The true way to find out the substituted 
security is by determining the ratio which 
the value of the shares owned by Sharf- 
ud-din in the mortgaged properties at the 
time of the partition bore to Sharf-ud-din's 
actual share in the entire family property. 
This -will at once give us what fractional 
share of his interest in the entire estate he 
had mortgaged. Assuming that there has 
been no increase of his share by subse- 
quent inheritance or other acquisition, the 
substituted equivalent of his mortgaged 
share will obviously. be this very fraction 
out of the properties which were allotted 
to him as representing his entire interest 
at the time of the partition. To give a 
concrete example, suppose a co-sharer's 
interest in the entire family estate was 
representad by X+Y. He mortgaged only 
an interest represented by X. It is obvious: 


that he mortgagedy y of his entire inter- 


estin the estate. If on partition he was 
allotted a property Z, the mortgage security 


will be represented by the fraction or of Z, 


The evidence to show the actual values 
of the various properties is meagre. But in 
the absence of any more satisfactory evi- 
dence the Government revenues assessed 
on the various village properties may be 
assumed to bear the right proportion of 
their respective values. These Govern- 
ment revenues are mentioned in the mort- 
 gage-deed as wellas in the second award. 
"The house properties were separately di- 
vided in the last mentioned award and so 
they need not be mixed up with the village 
properties, 

. According to the plaintiff's own admis- 
sion the share of chee in every 
bit of the property was Tu- > E 35 pies out of 


sixteen-annas. 
Expressed in terms of the fraction of a 


it to = 
rupee it comes to gj. 


The total Government revenue of the 
entire family zemindari by addition of the 
mu. on page (?)= Rs. 33,332. 

. (3) 6 O. Lid. 46, 


| 


KA 


ARANI 


" properties ov an ced as given on’ page : > 
Rs; 3,396: 

Thus’ the * Government revenue of the- 
zemindari ` “not covered “by the mortgage- - 
deed would! be Rs. 29.936, 

lt is: patent: that just’ before the partition 
SHiarf'ud-din had interest in two sets of piop- ` 
erties: Oneof the revenue of Rs. 3,396 against ` 


, which ‘the mortgage’ could be enforced, 
- and: the other: of ‘the:revenue of Rs. 29, 936: 


against which it could not: On partition 


.. Sharfiud-din received properties in lieu of | 


both these interests. The heirs of Sharf-ud- 


‘din are, therefore, entitled’ tó ' say that that- 


portion of his ‘allotted share which repre- 
sents his’ unencumbered interest should: 
be freed from the charge and this uneneum- 


bered' portion ome is Conon xoi X29, 


936)/ (33, 332. x 5 j) of the property allot- 
ted to‘him: This is the same thing say- 


ing that only ae x 3396) (33,332 x - 2903) 


of. the property allotted. to him:should be 
ordered to be sold. 

Thereis one other fact which has to be^ 
taken: into- consideration. Between the: 
mortgage and-'the partition Sharf-ud-din. 








a acquired some more fractional shares by | 


inheritance on the death of some of his: 
relations, : with the result that his- original: 


7 4 pies share was increased. On partition 
he received property not only as represent- 
ing 715 pies: but: as ‘representing this in- 


creased. share. Thus in order to find ‘out 
the property given- to him in-lieu of: his- 


original 71; pies, the allotted “properties, 


must! be reduced by: a fraction. ^By eal. 
culation this’ fraction amounts to’ '69' and 
odd =7/10 ‘approximately, 

‘The properties allotted: to Sharf-üd- din: 
on partition are described in detail on: 
page"^34 of the'old- book. 


It follows; therefore; that the e 


which: cannot: ‘be — to 7 sold=( ani ii 


x 3396) == (33,332: x: SE 2 ra io of =the’ pro- ` 





| perty given to him as detailed on.page 34, ^ 


The last thing that remains to be con-- 
sidered is the effect of: Sharf-ud-din having 
purported to mortgage more-than his: sháre- 
in the mortgaged: properties, By: virtue: 
of s. 43 of ihe Transfer of Property: d the: 


4 
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' charge can be enforced against any property 


which ‘he purported to mortgage, although: 


it did not belong to him‘ and which he: 
hàs since acquired. But s. 43. would, .of'. 
oue only apply-to such properties acquir- 

- by lim subsequently as were actually. 
E ‘in the mortgage-deed. If Sharf-- 
ud-din inherited-shares in other villages; ` 
they cannot be followed. If, ther efore, I 
there are any villages-common to the: 
mortgage-deed and the list at page 34-then ` 
in “addition to the fraction detérmined by’: 
me as above, the mortgagees are entitled’ 
im thosé common villages to get the balance . 
ofthe share up to: the full extent’ of the. 
share mortgaged if the village falls in. the. 
. second: or the third list and up to one-third ~< ` 
of the share mortgaged if it falls'in the: 
first list given in the mortgage-deed. - A 

" The result will be that out “of the. 7 f 16th. 
and odd-shares in the villages mentioned : 
on page 34 if any one village also falls: in^. 
the sécotd' or the third specified list ofthe: 
mortgage-deed, the share liable to be sold. 
would be increased to that extent provided: 
that-it is not already- more; ifit.falls in^ 
the' first specified listit wil be increased , 
to one-third of the share mortgaged. pro-.. 
vided that itis not already. more; and if. it^ 
falls in- neither of those specifications then. 


it will be E sgor X 3896) / (33,332) + naga 3504 X qo; 


* 107, 
of ‘the seven-sixteenth and odd.shares. in 
the. properties mentioned. i page- A = 


CT x 3396) / (33,332 X -z;5- EL n Xi 


3396 
nt 3333: 

As the true significance of the partition 
was not réalised in the Court below, v 
as none ofthe defendants have appealed: I 
would give the plaintiffs an option' either" 
(1) to` lét the wrong decree remain as: it^ 
stands, or (2) to let it (be substituted: by. a 
new decree ih accordance with d diréc-^ 
tions given by me above. 


"Since. preparing the above En D 
have had an opportunity to see the judg. ` 
ment. proposed to be delivered by my 
learned: brother and. T wish. to add a. few: 
more. words. J agree-that if in making: the. 
allotments the- encumbrance is. taken. into 
account, in: valuing: the share which. ist 
subject to it, the partition. will not affect- 
the-security: of the mortgagee. I, however;. 
understand this to. mean that in allottingr. 
thes properties the. proportionate eneum-, 
 brancét ón each of the properties;is deducted 


- 


i 


[it ended. 


from its. market-válüe, "and the ‘partition 
made on the'valuations of the equities of 
redemption; for example, when properties 


ofthe values.say A, Band C with charges: 


a, band e. on them are treated as worth 
(A-a), (B-b) and (C-e) respectively. 


I myself pointed out in a previous portion 


of this judgment that “had the partition 


been made of the equities of redemption: 


.only, the case would have been simple as 


then the charge would have remained: 


attached to’. the. properties originally 
xuortgaged." As I read the award of Mr. 
Rahmatullah, that unfortunately was. not, 
what was done 

, Estimated values of the houses as given 
in List No. l'do not take into account the 
encumbrances; nor: do the proportionate 
shares of the co-sharers in List No. 2. 
Similar remarks apply to lands and shares: 
in them (Lists Nos. 3 and 4) . 

The profits of the properties allotted-to 
the various co-sherers as mentioned in 
Lists Nos. 10/1, 10/2, etc. to 10/8 correspond 
as nearly: as they can to the profits to which 
the co-sharers are entitled according to List 
No. 10: In faet only the profits are estimated 
and not the capitalised: values of the shares, 


It is true that the arbitrators took great 
pains in working out ‘calculations to show 
the . proportionate liabilities of the various 
co-sharers. Lists Nos. 5 to 9 give the re- 
sults of such calculations. The amounts 
were, however, not deducted from the shares 
in List No. 10. The arbitrators had ob- 
viously the pious-hope that all the co-sharers 
would pay to the creditors their respective 
shares of the:entire family debts, and thus 
free the whole: estate from: all liabilities. 
"That ideal was; .of course, not' realized. So 
the only useful purpose that the calcuia- 
tions can serve now would be in working 
out equities inter. se when any question of 
rateable contribution arises. So faras the 
mortgagees, who were no parties to the 
award, are concerned they, of course, are not 
bound by any splitting up.of.the-liabilities. 


I would point out once again, that the 
effect -of giving the plaintiffs a decree for 
the’ sale of the properties as detailed in the 
mortgage-deed, ignoring the award altoge- 
ther, would be to hold that the claim is 


time-barred against the' representatives of. 


Asad-ullah and Zia-ullah, and yet order the 


salé of many items of properties which fell. 


to their lots under the awar d'and whiche are, 
da their exchisive: posséssion.' 


~ 
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It is on these grounds that I still adhere 
to the view expressed originally. 

By the Court.—In view ofthe differ- 
ence of opinion between us regarding the 
relief which should be gr anted f to the plain- 
tiffs, we direct that the "record be laid be- 
fore the Chief Justice under s. 98, sub-s. 
(2, of the C. P. C. in order that the 
decision of one or more of the other Judges 
may be taken. 

The question for decision is "what relief 
in law are the plaintiffs entitled to? 


Opinion on Reference. 


Kanhaiya Lal, J:—-This is a reference 
under s. 98 of the C. P. C. and the question 
referred for opinion is, to what relief in 
law the plaintiffs are entitled | 2 

The suit which has given rise to this 
reference was filed by the plaintiffs for the 
recovery of money due on a mortgage 
Asad-ullah, Zia-ullah and 
Sharf-ud-din on the 12th of September 1893. 
The mortgage comprised some properties 
which were described i in the mortgage-deed 
as the ‘joint properties of the three mort- 


 gagors and certain other properties which 


were stated te have been held separately. 
by Sharaf-ud-din alone. The defendants 
are either the heirs of the mortgagors or 
their transferees, or other members of the 
family to which the mortgagors belong and 
to whom someof the mortgaged- properties 
or portions thereof have been allotted on 
partition by a subsequent award of arbitra- 
tion. 

The claim was opposed by some of the 
defendants on various - grounds which are 
not material for the purposes of this refer- 
ence. The Court below dismissed the claim 
as against the heirs and transferees of Asad- 


ullah and Zia-ullah on the ground that 


it was barred by limitation and decreed the 
claim against the separate properties mort- 
gaged by Sharf-ud-din with the exception 
of certain properties in the possession of 
certain transferees on the basis of certain 
acknowledgments found to have been made 
by Sharf-ud-din. In regard to the properties 
described in the morteage-deed as having 
been jointly held by the three mor tgagors 
the Court below refused to grant any relief 
holding that it was not shown what share 


: thereof was owned by Sharf-ud-din. 


‘-The plaintiffs appeal. Their main con- 
tention is that in- the absence of evidence 
to the- contrary the Court below ought to 
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have énforced the mortgage against the 
one-third share of Sharf-ud-din in the pro- 
perties mortgaged jointly by him and the 
other mortgagors. An’ objection is also 
taken that the separate properties mort- 
gaged by Sharf-ud-din against which the 
claim had been decreed were not correctly 
described in the decree and that the amount 
due to Bhawani Pershad and his sons, who 
were imipleaded as pro forma defendants, 
ought to have been separately specified 
because thev were found to have realized a 
portion of the mortgage-money. < 

The Beneh hearing the appeal came 
unanimously to the conclusion that at the 
time of the. mortgage  Sharf-ud-din was 


entitled to T: pies-share in the family pro- 


perties, certain shares of which had been 
mortgaged, but while one of the learned 
Judges came to the conclusion that the 
mortgage could be enforced against the 


family properties mortgaged to the extent. 


of that share: in addition to the separate 
properties mortgaged by Sharf-ud-din the 
other learned Judge was of opinion that 
it eould only be enforced after partition 
against the substituted securities. 

In regard to the properties described in 
the mortgage-deed as belonging exclusive- 
ly to Sharf-ud-din it was not disputed 
before the Court below that they were 
liable to sale excluding such items as had 
been subsequently released in whole or in 
part from the mortgage (vide the statement 
of ‘the defendants’ Pleader, dated the 17th 
February 1912, at p. 5 of Part II of the 
printed record). The principal contesting 
defendants have neither appeared nor filed 
any appeal or cross-objection; and the deci- 
gion of the Court below in regard to the 
separate properties mortgaged by Sharf-ud- 
din has become final. The plaintiffs, how- 
ever, point out certain mistakes or omissions 
in the description of the separate properties 
given in thedecree. Those mistakes or 
omissions can and ought to be rectified so 
as to bring the decree into conformity with 
the judgment. 


The matters in difference relate princi- 

ally to the other properties mortgaged 
jointly by Sharf-ud-din and the other mort- 
gagors; and the effect of the subsequent 
partition thereof in common with the sepa- 
rate properties by arbitration has also to be 
.considered. My learned brother Lindsay, J., 
tightly pointed out that by virtue of the award 
made . by: Muhammad. Khalil-ud-din and 
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Shaikh Shams-ud-din -on the 26th of July 
1897, the mortgage in question was treated 
as a joint debt due by all the members of 
the family to which the mortgagors belong- 
ed and could be enforced against the pro- 
perties mortgaged by Sharf-ud-din which 
were in their possession because the parti- 
tion was made subject to that mortgage. 
My learned brother Sulaiman, J., pointed 
out with equal propriety that after the, 
partition the mortgagees could not.sell the 
joint properties mortgaged according to the 
descriptions thereof given in the mortgage- 
deed even to the extent of the share of 
Sharf-ud-din, because some of those pro- 
perties had been allotted by a subsequent 
partition to the shares of the other members ` 
of the family. According to his view, the . 
mortgage could only be enforced against. 
the substituted securities which could be 
determined by ascertaining the ratio which 
the value of the shares owned by Sharf-ud- 
din in the mortgaged properties bore to 
the actual share of Sharf-ud-din in the 
entire family properties forming the subject 
of that partition. It is manifest that if the 
partition be ignored the sale of the mort- 
gaged properties according to the old des- | 
eriptions would be attended with difficulties; 
and the protection which ought to be ex- 
tended to the intending purchasers and the 
members of the family other than Sharf-ud- 
din and his heirs and assigns who have 
obtained the same by partition would not 
be adequately secured. The contingency 
of there being prior or subsequent mort- 
gages on the substituted securities cannot, 
however, be overlooked. 

No plea was raised in the defence that the 
sale should be confined to what is now 
described as the substituted securities and 
no issue of enquiry was directed on that 
point. All that appears is that the landed 
properties mortgaged stood recorded in 
the revenue papers partly in the names of 
Sharaf-ud-din, Asad-ullah; and. Zia-ullah 
and partly in the name of Sharaf-ud-din 
alone to the exclusion ofthe other members 
of the family. By the award of the 26th 
July 1897, all these properties were treated 
as the joint properties of all the members 
of the family ; and by the award of the 13th 
September 1901, these properties were 
partitioned and Sharaf-ud-din was allowed 
a seven-annas and odd krants share in the 
properties specified in List No. 10/4 ap- 
pended to the same. The properties des- 
cribed as the separate properties of Sharaf« 
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‘ud-din in the. deed of -mortgage were 
‘included in. ‘that’ partition. ` But so far as 

those properties go, the decision .of the 
“Court below- granting the plaintiffs’ decree 
‘for their sale has already become final; and 
“the contesting defendants cannot be allowed 
‘to raise-a plea in assertion of a joint right 
. which .was not taken by them . during the 
trial and-which would be inconsistent with 
the statement of their Pleader of the 17th 


February 1915. The properties separately . 


mortgaged-by Sharaf-ud-din must, therefore, 
"be left entirely out of account. 

As-regards the block of properties jointly 
“mortgaged ‘by Sharf-ud-din and his .co- 
"mortgagors-. against which the claim of 
' the plaintiffs has been. dismissed, the ques- 
^ tion-is not-so concluded. l 
, Almost all the members of the family to 
` which the mortgagors belonged were parties 
«to the arbitration or have.either no interest 

in the properties now in dispute or have 
„taken no part in opposing the claim. The 
award of the 26th of July 1897 declared 
that the properties recorded in the names 
of the individual members of the family 
_did. not belong exclusively to them but 
weré the joint properties of all the members 
„and that the -debts contracted ‘by thein- 
, dividual members and charged upon specific 
_ items of property recorded in their names 
were, in fact, debts binding upon all the 
members, of the family and upon all the 
family properties which they held jointly. 
One of the issues dealt with by the arbit- 
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nothing to do with the person and property 


.of any particular person. We cannot deter- 
.mine what for the loan aforesaid was taken. 


Just as it is a fixed rule as regards a joint 
family that the property that is acquired 
in any way by the physical and mental. 
activities of any .one, while it is joint, 


“belongs to all its members, in the same way 
-all the loans that were taken will be a 


charge on all the members of the family 
and on the ancestral and acquired pro- 


( perty.” 


The arbitrators heldin effect -that all the 
members of the family were liable for the 


` payment of the debts including the mort- 


gage now in suit. ‘The partition was made 


: Subject to a joint liability for the payment 


of the mortgage and the partition cannot, 
therefore, affect or prejudice the security of 


the mortgagees. 


It would, however, save future ditfleulties 
if the substituted securities .corresponding 
with the share of Sharf-ud-din in the joint 
‘properties -mortgaged is.also traced and 
,entered in, the decree. As observed by 
-their Lordships of the Privy Council in 
Byjnath Lal v. Ramoodeen Chowdhury (1) 
and Bhup Singh v. Chedda Singh (2), a 
mortgagee is entitled by substitution to 


pursue his remedy against the share or 
“property which his mortgagor has obtained 


yators was whether the entire property of : | 
. was enlarged by subsequent inheritance 
‘according to the award to something like 


the family was liable for all the debts 
standing in the names of the individual 
members of the family or whether. they 
were due only by the persons in whose 
names they stood. Dealing with that issue, 
the arbitrators said :— 


“As regards issue No. 27, we, the arbitra-. 


tors,-are of opinion that the entire property 
óf this family shall be liable for the pay- 
ment of all the loans, that have been taken 


in the names ‘of the members of this family. ` 


The ; aforesaid loans will mot be a charge 


on the ‘pérson and property of that person : 


a 


under the partition. "E an 
The share of Sharf-ud-din in the joint 
properties-on the date of the mortgage was 


hi pies out of the entire family share, It 


8.pies 14 krants share, but in the statement 


held by them (vide page 32 of Part'I of the 
_paper-book), the plaintiffs have ,contended 


| ' Mi 
themselves with a 7 pies-share, 


' In order ‘to determine -the -securities 
-substituted- therefor we have to find out 
-the ratio: which the profits of the share of 


alone in whose name they were taken.. 


irrespective of the fact. whether they may 


be simple or uudér' hypothecation of that : 
roperty of the executant which may. be- 


-— 


^in his name... We, the-arbitrators, : are of ' 
‘opinion that any.loan that was taken in - 


this family and is still payable or that has 


Sharf-ud-din in the joint-properties mort- 
gaged bore at the time- of-partition : to his 
actual share: of the profits in the :family 
properties.which were then partitioned. The 


` profits of the D pies-share of Sharf-ud-din 


in the. block .of joint .properties mort= 
gaged amount, according .to the award, 
to Rs..591-13-8 orfoughly Rs. 592, The profit 
of the total share.of Sharf-ud-din in the pro- 


- nerties comprised in the partition was rough- 


already been ‘paid, is jointly due by all the :.:p 


members óf the aforesaid 


39 


“amily: ‘Tt-hag iy 7/i16th share: of Rs. 4,564 (vide; the list 


- 


' thus dmounted to a 


t 


i 
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No, 10/4 attachéd to the award of the 13th 
September 1901). The substituted securities 
representing the share of Sharf-ud-din in 
the block of properties mortgaged jointly 
by Sharf-ud-din and his co-mortgagors 


592 
TAG 456i share: or, in 


other words, 2368/7987th share of the pro- 
.perties entered in list No. 10/4 appended 
to the award of the 13th September 1901. 

The house mortgaged was treated as 
joint property by the award and allotted to 
‘Sharf-ud-din and Muhammad Yahia to the 
extent of their respective shares. 

My opinion, therefore, is thatthe plaint- 
iffs are entitled to enforce their mortgage 


. Il. x 4 
against a 7;; pies-share of  Sharf-ud-din 


-out of the entire family share in the village 
properties mortgaged jointly by Sharf-ud- 
din and his co-mortgagors, corresponding 
with a 2368/7967th share of Sharf-ud-din in 
the properties mentioned in the-partition list 
"No. 10/4 appended to the award of the 13th 
September 1901. They are also entitled 
io enforce their mortgage against the 
properties described in the mortgage-deed 
as the separate properties of Sharf-ud-din 
excepting the house which will be treated 
as the joint property of Sharf-ud-din and 
"Muhammad Yahia, wherein the share of 
Sharf-ud-din alone will be liable to sale 
and such other items of property as have 
already been excluded or released by the 
` Court below. Any mistakes or omissions 
in, the decree of the Court below regarding. 
the separate properties against which a 
decree was passed by that Court will be rec- 
tified so asto bring it into conformity with 
the judgment. The other matters raised 
in the appeal will be dealt with by the 
‘Bench concerned before which this opinion 
will be laid forthwith. 


JUDGMENT.—This was a case in 
which by reason of a difference of opinion 
between the members of this. Bench a 
. reference was made to a Third Judge under 
gs, 98 ofthe C. P. C. The opinion of the 
Third Judge has now been received 
ànd we are now agreed that. the appeal 
should be allowed to the extent we 
indicate. In the mortgage-deed the items 
of mortgaged property are set out under 
- three heads A, B and C. Items under 
heads B and C represent property belong- 
ing exclusively to Sharf-ud-din one of the 
mortgagors and we are agreed that this 
` property is liable to be sold in execution 
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of the decree to ‘which , the? plaintiffs 
have been declared entitled by the Court 
below. "E 
We differ from the opinion of the learn- 
ed Judge of the Court below with respect 
to the property which is mentioned under 
heading. A in the mortgage-deed and we 
have now the opinion of the majority of 
the Judges that in this respect the decree 
of the Court-below is liable to modification 
and we modify it accordingly by declaring 
that as tothe property described in the 
mortgage-deed under heading A, i. e., the 


. property which is there deseribed as the 


joint property ofthe three mortgagors, the 
plaintiff-appellant will be entitled in execu- 
tion of the decree to bring to sale a 


T= pies out.of 16-annas representing the 
entire family interest in the property in 
list A. This fraction of 775 pies out of16- 


annas is represented by the equivalent 
fraction 95/2304. The decree of the Sub- 
ordinate Judge is, therefore, varied to the 
extent indicated and asthe appellant has 
substantially succeeded he will be entitled 
to his costs in ‘this Court including fees 
on the higher scale. It is understood, of 
course, that there is nothing in the order 
of this Court varying the order of. the 
Court below in so far as it dismissed the 
plaiutiffs claim against the representatives 
of Asad-ullah and Zia-ullah. The decree 
wil be only against the representatives of 
Sharf-ud-din. ; 


K. S. D. Decree modified, 


1 
i 
d 


,. LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 71 or 1923. 

. December 17, 1923. 
Present:—Sir Shadi Lal, KT., Chief 
Justice, and Mr. Justice Le-Rossignal. | 
SEW ARAM AND ANOTHER—DEFENDANTS 

—APPELLANTS i | 

: Versus 

AZIMKHAN-—DPLAINTIFE—HR5SPONDENT, 
Pre-emption-—Qualifications of pre-emptor—Material 

time. ; 
In order to sustain a claim. for pre-emption the 
plaintiff must prove, not only that at the time of the 
sale he possessed the qualifications which conferred 
“upon him the right to pre-empt the property, but also 
that those qualifications subsisted at the time when 

. the suit waa brought, : ; 4 


E 
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(1899) 126; 9 Ind. Dec. (N. s.) 947 (F. B.), Muhammad 
Ayub Khan v. Rure Khan, 95 P. R. 1901; 125 P.L. R. 
1901, Khan v. Mahanda, 32 P. R. 1902;. 30 P. L. R. 
1902 and Fateh Singh v. Sant Singh, 27 Ind. Cas. 29; 
43 P. R. 1918; 47 P. W. R. 1915; 125 P. L. R. 1915, 
- relied on: es : P 

Dhanna Singh v. Gurbakhsh Singh, 4 Ind. Cas. 337; 
91 P. R. 1909; 161 P. W. R. 1909; 148 P. L. R. 1909, 
discussed. 


Letters Patent Appeal from the decree and 
judgment of Abdul Raoof, J., in Civil Ap- 
peal No. 1559 of 1922, dated the 30th January 
, 1923, reported as 73 Ind. Cas, 797. 

Lala Jagan Nath, for the Appellants: , : 
JUDGMENT.—The facts which are 
relevant to the question of law arising in 


‘this appeal, are simple and do not admit of. 


any dispute. The plaintiff claims to pre- 
empta plot of agricultural land situate in 
.-Mauza Shahani in the Mianwali District, 
and there can‘beno doubt that he was an 
ala malik:in the village on the date on 
. which the sale was effected in favour of the 
defendants. It is, however, incontrovertible 
that after the-sale he lost his proprietary 


. , rights, and that, on the date of the institution 


- of the suit, he was no longer a proprietor in 
the village. © < : 
^. On these facts we have no hesitation in 
, holding that the plaintiff is not entitled to 
pre-empt the property. It has been re- 
.peatedly held that, in order to sustain a 
claim for pre-emption, the plaintiff must 
prove, not only that, at the time of the'sale, 
he possessed the qualifications which confer- 
red upon him the right to, pre-empt the 
property, but also that those qualifications 
- subsisted at the time when the suit was 
brought. It must be remembered that we 
‘aré dealing here with a case in which the 
plaintif has lost the qualification which 
alone gave him the right to bring his action 
for pre-emption and that, we are not called 
upon -to determine the question whether a 
vendee, who has improved the position after 
the date of the sale can defeat the claim of 
a plaintiff who has continued to retain the 
qualifications which he possessed at the tim 
- of the sale. | 


. The Allahabad: High Gourt has consist- : 


ently adhered to the principle that, in 
order to succeed in a suit for pre-emption, 
the plaintiff must show not only that the 
Bale gave him a cause of action, but that 
the cause of action still subsisted at the date 
of the institution of the suit vide inter alia 
Janki Prasad v. Ishar Das (1). The learned 

1) 21 A. 374; A. W. N. (1899) 126; : ; 
r 947 (F. B.) E 24 


Sula v, AŻIMEHAN. 
‘Janki: Prasad, v. Ishar Das, 91 A. 374; A. W: N. 


bit 


l l udge against whose judgment this appeal 


has been preferred, hás, however, sought to 
distinguish that case on the ground that, 
while in the Province of Agra, the right of 
pre-emption is based upon the rule of 


justice, equity and good conscience, and 


the principles derived from Muhammadan 
Law are freely applied to pre-emption cases 
in that Province, the law in the Punjab is 
contained ina Statute of the Legislature, 


‘and that those principles are not applicable 


to cases arising in this Province. In sup- 
port of this distinction the learned Judge 
has referred to certain observations made 
by Mr. Justice Shah Din in his judgment 
in Dhanna Singh v. Gurbakhsh Singh (2), 
but it must be pointed out that that case 
dealt with the question whether the vendee 
could defeat the plaintiff's claim by improv- 


ing his status after the date of the sale, 


and that the observations were purely 
obiter dicta. © Indeed Mr. Justice Shah Din 


- himself in the earlier portion of his judg- 


ment fully recognised the validity of the 
rule that a plaintiff cannot succeed in a 
suit for pre-emption, if he loses the property 
on the strength of which he based his right 
of pre-emption. This is apparent from the 
following extract from that judgment:— 
“There is, it seems to me, a clear distinc- 
tion between the position of a pre-emptor 
seeking to enforce his right of pre-emption 


, by virtue of his possessing certain definite 


advantages because of his special connec- 
tion with a particular kind of property, the 


‘subject of a sale, and that of a vendee of 


that property who at the time of the sale 
possesses no such advantages. ‘The former, 
it is said (on grounds which I shall pre- 
sently examine), must continue down to the 
date of the decree in his favour to occupy 
the privileged position with regard to the 
property in suit by virtue of which he was 
at the date of sale entitled to claim pre- 
emption, and it is considered inequitable 


“to permit him to enforce his rights if, prior 


to decree he loses the advantage of that 
position by reason of a material change in 
his connection with the very property, the 
ownership of which conferred that advant- 
age upon him. The latter, on the other 
hand, possessed at the date of sale no rights 
ofany kind based upon any ownership of 
property and obviously started with no 
valid ground of defence to the pre-emptor's 
superior claims; and that being so, how can 

2 4 Ind. Cas. 337; 91 P. R. 1909; 101 P, W.R, 
1909; 148 P. L. R. 1909, 


dio 


E, be. sáid. ‘that, though thé ` pr é-emptor’ 8 
position. remains absolutely, unchanged both : 


„aS: regards his.own property, and. the pro- Ex 


perty in.suit, the .vendee, by acquiring 
. before. decree other property of which he 


was not an owner.at the date of. sale, im- 
qua the ` property in ` 
suit, so as.to make the pre-emptor lose the : 


.proves his position, 


right. which he; undoubtedly, possessed àt ` 


the. time of sale ‘and’ even at the date of the -_ 


_institution . .of.the suit. "The..pre-emptor's 
position. . obviously neither improves nor 
, deteriorates if after the sale he acquires or. 
| parts : with any, ‘property. other than the pro- 


BANGALI goLAGAN v. d MaiAYADÉ, 
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MADRAS HIGH COURT. ; 
: SECOND CrviL-APPEAL No. 375 or 1921. 
"- March 12, 1924. SE. 
Present :—Mr. J ustice Krishnan, | 
SANGALI SOLAGAN--DzrENDANT NO. 3—— 
APPELLANT 
i |o versus C 
- NAGAMUTHU MALAVADI AND: “OTHERS 
. — PLAINTIFF AND DEFENDANTS Nos. 1 AND 4 
- AND LEGAL. ‘REPRESENTATIVES OF THE ` 
DECEASED DEFENDANT No, 2—-RESPONDENTS.. 
Specific Relief Act (I of 1877), . 8. 20— Agreement 
for sale of land for oneself and as agent of another— 
' Provision for re-payment of advance and damages in 
case of ‘breach—Later sale to third person—Agret- 


/ ‘ 


` perty. Dy virtue of which he had a right of ‘ment, whether complete—Specific performance, right to. 


“pre-emption at the date .of sale; it, is 


only if he leses.the latter property, that ` 


„is to say the property by virtue of which 
 heclaimspre-emption, that it has been ruled 
‘that -his right sof, pre-emption . is lost." 
The other : learned Judges, who dealt with 
the ease reported. as Dhanna Singh v. 
" Gurbakhsh. Singh. (2). felt no. doubt what- 
Soever that the. plaintiff cannot sueceed 
in a suit for pre-emption if hehas ceased 
“to possess at the time. of the institu- 
.tion of the suit the qualifications which 
` clothed him with the right of pre-emption 
at- the, time of the. sale. This principle 
has been affirmed in various other judg- 
ments of the Punjab Chief Court, vide 
“Muhammad Ayub Khan. v. Rure Khan (3), 
„Khan v. Mahanda: (4) and Fateh Singh, v. 
Sant Singh (5). The same rule “has been - 
enunciated by the .Caleutta High Court in 
“Nuri Miah. v. Ambica Singh (6). Indeed we 
are not aware of any. judgment either. of 
‘this. Court.or of any. other Court which lays 
“down; ‘contrary principle. . 

. Accordingly we hold that the plaintiff, who 
on the date.of.the institution. of the suit, 
"had ceased to be the owner of the land on 
“which. he "based his right of .pre-emption, 
- was not entitled to pre-empt the property 
.in dispute and ‘accepting the. appeal 
we dismiss the suit with costs throughout. 


K. 8. D. Appeal allowed. - 


` (3)95 P.R.1901,125 P. LR. 1901. 7... 
(432p. R. 1902: 30 P. LR. 1902, ^-^ 
- (6) 27 Ind. On 29; 43 P. R 015; dF P. W., R. 
1915; 125 P. L. R. 19 915 
(6) 34 Ind. Gas. 869; E C; 47; 20,0. W. X “109 
* 94 C... 3. 140 EL. 
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The lst defendant for himself and for his brother, 
; the 2nd defendant,, executed, with, the authority of 
the latter, an agreement for the sale of land to the 
plaintiff, and the agreement . contained . a iprovision. 
that if the 2nd defendant made. default in executin 
the contemplated sale-deed, the lst defendant would 
return the advance and pay a certain sum, as damages. 
The defendants Nos. land 2 subsequently. sold the 
property to the 3rd defendant, who. purchased it with - 
notice of the agreement. 'In-a suit by the pisini 
for aene performance : 

Held, (1) that the agreement was not an incdmplete 
.or inchoate one.on account of the provision Toelating 
to default; [p. 613, col. 1-1 

(2) that the plaintiff was entitled - to specific per- 
formance of the contractin spite.of the covènant for- 
re-payment’ of advance and payment of-damages for 
‘breach. |p. 613, col. 2. 

When a person authorises another ‘person. to effect a 
sale of property belonging to him, it must be taken 
thatthe authorisation will cover ‘all. the terms that 
' the agent agrees to, unless ne authorisation is limited 
"in any manner, [p. 613, eol. : 


Second appeal against the decies: of the 


' Subsrdinate Judgé, Trichinopoly, in AJA. 


No. 92 of 1920, “preferred, against that ‘of 

the District Munsif, Srirangam, in O. 5. 

No. 127 of 1918. 

Mr. p Krishanaswami Rao, for the ‘pie 
Mr. K. P. Rueda I yer, for. ‘the 


; Respondents, 


J UDGMENT. —In this case. ‘the du. 
defendant is the appellant before me. .. The 


i . plaintiff brought a suit for spécific per- 


_-formance of: a contract éntéred into with 
-him by the lst defendant Ex. A. in ‘the 
case; for a sale of the suit property to, him. 
The. terms of the-contract -are embodied 
.in the, document.. The property which was 
arran ged to, be sold belonged. -to the ist 
defendant and his brother, the 2nd defend- 
ant. 4 The; 3rd: defendant. is; a subsequent 


| purchaser. from defendants. Nos, 1. and ;2 of | > 


“the property, Specific performance has oh 


(^^. decreed by both the lower Courts : bo 


| [8410. 1924]. 


“against defendants Nos. 1 and 2 and the 
3rd defendant who’ is found'to have had 
.noticé. On his béhalf it is urged before mé 
that the contract was not' a ‘completed one, 
SO far as the 2nd defendant ias -con- 
cerned’ as he had not' joined inthe docu- 
ment and that it should be treated as an 
inchoate’ and incomplete document, and as 
there is a covenant in it which says that, 
if the younger brother, the 2nd defend- 
ant made default ‘in’ executing the con- 
templated  sale-deed, the Ist defendant , 
should return the advance of Rs. 200 paid 
with interest at l4 per cent. per mensem 
and also pay a sum of. Rs. 200 as damages 
for failing to get the sale-deed executed, no 


decree for-specific performance’ should have 
been given. It seems ‘to ine in the first 


place that. that covenant does not, in any 
way, affect the completeness’ of the agree- 
mént to sell at all. The agreement to sell, 
so far'as it goes, is complete, all the terms 
being fixed. The provision about damages 
relates only to what according to the-par- 
ties should be done if the 2nd defendant 
failed to do in: time and execüte the: sale- 


deed: He was in ‘the service of, the Rail- 


way Company and ` ‘there was apparently 
some doubt'as to whether he would come 
within the time - fixed for the completion 
of thé sale. ` 

Then it was argued that the agreement 
not having been signed by the 2nd defend- 
ant is ‘not’ binding on him and that as he 
cams, iwo' days Afterwards and' insisted on 
the payment ` of the purchase money in 
five days and as such purchase money was 
not paid within those five days, the contract 
to sell became infruetuoüs and the subsequ- 
entsale to the 3rd defendant was a valid 
sale.” The. difficulty ii the ‘way of the 
learned Vakil for the appellant on this point 
is that the 2nd defendant had, ‘before 


the: Ist defendant entered into negotia- 


tions with the plaintiff and executed the 
agreement’ Hx. A, authorised his brother 
the Ist defendant tó sellthe property and 
‘to’ settle the same. The Ist defendant 
. gays so in his evidence as the defence first 
‘witness. "When'a person authorises ah- 
other person to effect a sale of property 
"belonging to him it must be taken-that the 


authorisation, will’ cover all thé terms that | 


the agent. agrees to, unless the- áuthorisà- 
tion is limited i in any manner. It is not 
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“effect a sale of Alis property. In these cir- 
cumstances it-seems to me that it must be‘ 
held that the agreenient Ex. A entered 
into by the elder brother with the plaintiff 
on behalf of both brothers for the sale 
of tlie property is binding upon theyounger 
brother and that it was not open to the 
younger brother who eame two days there- 
after, to vary or alter its terms unless the. 
plaintiff agreed toit. Itis found that the 
plaintiff did ‘not give up his rights under 
Ex. A or agree to any variation of the terms 
of it. That being so, Ex. A, is binding 
upon the 2nd defendant as it stands. 

The lower Appellate Court has found 
that the 3rd defendant had notice of the 
agreement, Ex. A, and, therefore, he could 
not claim the rights of a bona fide purchaser 
‘without notice. Finally it was argued that; 
as Ex.À. provided for a special ‘kind of 
remedy incase the 2nd defendant failed 
to join ' and- execute the sale-deed, the. 
Court could not grant a decree for specific 
performance atall, but-the answer to this 
is contained in's. 20 of the Specific Relief: 
Act, and as the suit relates to the sale of 
land and as damages are seldom considered 
a proper remedy for breach of an agree- 
iment-to ‘sell lands, I am inclined to think 
that specific performance was properly 
ordered in this case by the lower Courts in 
spite of the covenant in the document 
Ex. A for re-payment of the advance and for 
payment of damages for such breach. 

‘These are the only points argued in this 
appeal and as they have failed, the second 
appeal fails and must he dismissed with 
costs. 


V: N. YV Appeal diced 


MADRAS HIGH COURT. 
APPEAL: AGAINST ORDER No. 422 ÓF 1922, 
. November 29 1923. 
` Present : —Mr. Justice Krishnan and 
“Mr. Justice Waller. 
: AMID CHETTI AND ANOTHER— 
` RESPONDENT No. 1—APPELLANTS 
versus 
ADAIKALAM CHETTI AND ANOTHER— 
RESPONDENT No.. m LM 
NP oves 


f 
M 
- ex 2~Guardians and Wards Act (VIII of 1890), s. 17 
—Guardian, appointment of—Appeal—Death of 
appellant—Abatement of appeal—Reference to arbitra- 
tion, validity of—Appointment of person selected by 
arbitrators, legality of. 

An application for the appointment of a guardian 
_is not a suit inter partes. It is a proceeding de- 
signed to satisfy the Court that it is for the welfare 
of the minor that a guardian should he appointed 
and as to the most suitable person for appointment: 
The application may be made by, among others, 
any relative or friend of the minor, and the Judge 
may issue notice of it not only to certain specified 

ersons, but also to any other persons to whom, in 

is opinion, special notice. should be given. The 


. welfare ofthe minor is the paramount consideration. 


ip. 615, col. 2] 

An appeal against an unsuitable or illegal appoint- 
ment of a guardian doesnot abate by reason of the 
death of the appellant. The right to continue the 
objection survives to his legal representatives, who 
um bd competent to prosecute the appeal. 
101d, | 

Gangabai v. Khashabai, 23 B.719; 1 Bom. L. R. 
363; 12 Ind. Dec. (N. s.) 481, distinguished. 

Arjan Singh v Gujri, 42 Ind. Oas. 410; 116 P. L. R. 
1917; 160 P. W. R. 1917, relied on. . 

The law allows a reference to arbitrators where all 
the parties interested agree that the subject of 
difference between them shall be so referred. In a 
guardianship application the party most interested is 
the minor and he.cannot agree to a reference. 
An. application for the appointment of a guardian 
is not a matter of private interest between the 
. parties, and cannot ‘be settled by a reference to 
arbitrators. [1bid.] 

Mahadeo Prasad v. Bindeshri Prasad, 30 A. 137; 5 
A. L. J. 101; A. W. N. (1908) 51; 3 M. L. T. 203, 
relied on. 

‘Where the Court appoints a guardian accepting 
the choice of the arbitrators to whom the matter has 
been referred, without arriving at any independent 
conclusion as to the fitness of the person selected by 
the arbitrators, the appointment is bad and is liable 
to be set aside. [ibid.] 

Appeal against ‘an order of the District 
Judge; West Tanjore, in O. P. No. 87. of 
1920, dated the 6th October 1922. 

ARGUMENTS.—Messrs. S. G. Ranga- 
ramanujam and Sankara Sastri, for the 
Respondents, took a- preliminary objection, 
The appeal isone under the Guardians and 
Wards Act against the appointment of the 
respondent as guardian. The appellant 
died and the appeal, therefore, has abated. 
The right to be appointed guardian is a 
personal right and cannot survive. In this 
ease, the right to continue the appeal was 
also personal and has not survived to his 
legal representative. See  Gangabai v. 
Khashabaa (1). ` ; 

Mr. V. C. Veeraraghava Iyengar, for 
Mr. K. Bashyam Aiyengar, for the Ap- 
pellants.—The question is whether the 


afb) 29D. 195-1 Bom, I R. 3635 12 Ind, Dec. (N, &) 
px. | 


SAMID OHETTÍ D, ADAIKALAM OHETTT, 


n * / 


[84 T. C. 1924] 


right ispersonal My submission is that 
the question of appointment of guardian 
for a minor is notin the nature of a personal 
right. The case of Gangabai v. Khashabai 
(1) is distinguishable. The appellant having 
based ‘his title to be appointed guardian 


‘under a Will, and he having died, the 


Court held that .his legal representative 


, could not continue the appeal as the right 


to be appointed guardian is personal to him. 


“An infant is a ward of the Court and the 
Court has to take care of his interest. 
When once the interests of the minor are 


before the Court, the Court is seized of 


i& andit is immaterial that the appellant 
is dead. The Court can directany one to 
continue the appeal, asit has to pass an 
order in the best interests of the minor. 
Guardianship applieations are not in the 
nature of a suit inter partes, where parties 
seek to remedy an injustice done either to 
their own person or to their estate or pro- 
perty. ' 

In Arjan Singh v. Gujri (2), the ‘son ofa 
deceased appellant was allowed to prose- 
cute the appeal. Even otherwise, the 
appeal could not be continued by the legal 
representative of the deceased appellant. 
In this ease the son has been brought on 
the record. Under O. XXII of the C. P. C., 
the right to continue the appeal survives. Phis 
is not one of the cases in which the right to 
continue the appeal is barred either under 
s. 87 of the Contract Act or under s. 268 of 
the Succession Act ors. 89 of the Probate 
Act. Furthermore in this case the parties, 
after application for guardianship has been 
filed in Court, referred the matter of 
choice of guardian to certain arbitrators 
and agreed to be bound by their decision. 
The learned Judge has no jurisdiction 
either to act on the decision of the arbit- 
rators or to allow the’ matter to be referred 
to arbitrators at all. Itis the Court that 
has to decide for itself as to whois the 
proper person to be appointed guardian. 
lt cannot delegate that power to any other 
person nor can it even call for a report and 
act on it. 

In Mahadeo Prasad v. Bindeshri Prasad 
(3), their Lordships have held that such 
a matter as this could not be referred 


(2) 42 Ind. Cas. 410; 116 P. L. R, 1917; .160 P. W, 
R. 1917 


(3) 30 A. 137; 5. A. I, J. Ol; A. W, N.. (1908) 5l; 
3 M, L, T, 203, ae 5 
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to arbitration as it is not a matter of 
“private interést between the parties. 

It has been held that the succession to 
trusteeship of a public trust could not 
be the subject of arbitration. [Mahomad 
Ibrahim Khan v. Ahmad Said Khan (4) and 
Sundarambal Ammal v. Yogavana Guruk- 
kal(5)) > MN 

So the order of the learned Judge giving 
effect’to the decision of the arbitrators is 
entirely. without jurisdietion - and should 
be set aside. He should be directed to 
come .to a decision himself as to the 
proper person' to be appointed guardian of 
the minor. - l 

Mr. S. G. Rangaramanujam.—There is 
nothing inherently illegal in jthe judge 
adopting the ‘choice of the arbitrators. 
The reference to arbitration was by consent 


of parties. 
. JUDGMENT. 


Waller, J.—-This isan appeal against 
an order of the District Judge, West 
Tanjore, appointing one Adaikalam Chetty 
“as guardian of his minor nephew. Adai- 
kalam Chetti was the applicant in the 
‘guardianship petition, which was opposed 
by Sami Chetti the minor's paternal uncle. 
The latter appealed, but died during the 
pendency of the appeal. His son was 
brought on record as his legal representá- 
tive and seeks to prosecute the appeal. 
Objection is taken that the right to sue 
does not survivé and that the appeal has 
abated. Js 
. The objection is based on the decision in 
Gangabai v. Khashabai (1). The facts of 
that case were, however, very different 
from those with which we are now con- 
cerned. The appellant there relied on a 
personal appointment as guardian undera 
Will and her brother, after her death applied 
for leave to prosecute her appeal. It was 
‘held that a claim based on personal trust 
-did not survive. As Parsons, C. J., observ- 
ed: “It cannot, therefore, be said that the 
right to sue, which in this case must be con- 
strued to mean the right tomake the objec- 
tion ‘which Ganga Bai made, survived.” 

Ranade, J., also pointed out that the 


"brother could not succeed as he claimed no. 


right under the Will. 
-- On the other side has been cited. a 
decision of a single Judge of the Punjab 


‘Chief Court who allowed the son of a. 


..— (4y 65Índ. Cas. 219; 32 A. 503; 7. A. L. J, 761. 
En ts 98 Ind. Cas. 72; 38 M. 850; 26 M. L. J. 315; 


(1914) M, W N: 286; LL, W. 276, ; 
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deceased appellant to prosecute an appeal 
of this kind [Arjan Singh v. Gujri (2). In 
that case the appellant had asked to be 
appointed guardian as a reversioner. In 
the present case Sami Chetti opposed the 
application of the minor’s maternal uncle 
on the ground of his own superior claim 
aS the undivided senior paternal uncle. 
I see no reason why in the language of 
Parsons, C. J., the right to make that 
objection should not be held to have sur- 
vived in favour of his legal representative. 
A guardianship application is, after all, 
not a suit tnter partes. ltis& proceeding 
designed ‘to satisfy the Court that it is 
for the welfare of a minor that a guardian 
should be appointed and as to the most 
suitable person for appointment. The 
application may be made by (among others) 
any relative or friend’ of the minor and the 
Judge may issue notice. of it not only to . 
certain specified persons, but also'to. any 
Other persons to whom, in his opinion, 
‘special notice should be given. The wel- 
fare of the minor is the paramount con- 
sideration and it would, I think, be most 
unfortunate to hold that an appeal against 
an unsuitable or illegal appointment abated 
on the death of one of the persons who 
has received special notice of the appliea- 
tion. Here the nearest male relation had 
filed an appeal objecting to the appointment 
and I think that the right to make that 
objection survives to his legal represent- 
ative. |, therefore, overrule the preliminary 
objection. 

On the merits it appears that the parties 
‘agreed that the selection of the guardian 
should be left to certain arbitrators who 
chose Adaikalam Chetty. Their choice 
seems to have been accepted by the Judge. 
In Mahadeo Prasad v..Bindeshri Prasad 
(3), it has been held that such a matter, 
‘which is not of private interest between 
parties,fcannot be settled by a reference to 
arbitrators. This. ruling I respectfully 
follow. ‘The law allows a reference to 
arbitrators where all the parties interested 
agree that the subject of difference between 
them. shall .be so referred. In a guardian- 
ship application the party most interested 
is the. minor and he cannot agree to a 
reference. There is nothing on record to 
show that the Judge arrived at any indepen- 
dent conclusion as to Adaikalam Chetti’s 
fitness for appointment, Under the 
circumstances, I think that his order must 
. be -set aside and.thathe must he directed 
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"d [spose of the- application afresh. I do 
7 with great reluctance. It is quite 
likely that Adaikalam Chetti is the proper 
person to.be,appointed and this litigation 
has been going on since Mareh 1920. As 
appellant agreed to the reference, there 
will be no order as to costs. 
. Krishnan, J.—1 agree. 

Y. N. V. | Order set aside, 

Z.. Ky ' 
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MADRAS HIGH COURT. 
FULL BENCH. 
Orvin Revision PETITION No. 683 
oF 1922, 
Tag" November 20, 1928. 
(, Present :—Sir Walter Salis Schwabe, 
^ Kr., Chief Justice, Mr. Justice Phillips 
f and Mr. Justice Ramesam, 
ABDUL SATTAR SAHIB—Appricant— 
; PETITIONER 
CO : versus - 
"Tug SPECIAL DEPUTY COLLECTOR, 
. VIZAGAPATAM HARBOUR 
i ACQUISITION AND OTHERS— 
RESPONDENTS. 
. Land Acquisition Act(I of 1894), s. 18—Civil Pro- 


$ 9.95 2 x. 


.. Per Schwabe, C. J.-A Collector exercising func- 
‘tions under the Land Acquisition Act down to the 
‘pbint ‘when he gives his award is acting only in an 
advisory eapacity and is not exercising any judicial 
dunction at all but whenhe acts under Part ILI of the 
Act, he acts judicially. It is doubtful, however, if he sits 
“as à Court, but even ifhe isa Court, heis not a Court 
‘subordinate to the High Court within the meaning 
-of s, 115 of the C. P.O. [p. 619, cols. 1 & 9.] ` 
Per Schwabe, C. J. (Obiter).—Where a Land Acquisi- 
tion Officer holds that certain lands are Crown lands 
‘and ‘that, therefore, no compensation is payable and 
‘the person aggrieved asks for a .reference to the 
- Court, he. ought not to refuse to refer on the strength 
_of oe ant nues mi which the party aggrieved 
Seeks to challenge. Such procedure is w ; 
“[p. 620, col. 1. i TRAITE 


"Per Schwabe C. J, and-Ramesam, J.—Itis desirable 


that. ths- Land. Acquisition Act.should be amended ` 


^-^ 
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so asto give a remedy. to the subject in respect of 
possible arbitrary acts of the Land Acquisition Officers 
in declining to refer and not to leave him to depend 


upon the action of the Government in advising their 


Officers. [p.620,col.l] , 

Petition,unders. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise the 
decision, dated the 30th June 1922 of the 
Special Deputy Collector, Harbour Acquisi- 
tion, Vizagapatam, in respect of the Land 
Acquisition of Survy No, 1 of Vizagapatam 
Swamp. l 


This petition came for hearing on the 


. 13th and 17th of September, 1923, the Court 


(Spencer and Odgers, JJ.) made the follow- 
ing 
ORDER OF REFERENCE TO THE 
FULL BENCH. 
Spencer, J.—This is an -application 
under s. 115 of the C. P. C. asking 
us to revise the proceedings of an 


‘officer acting as Collector under the Land 
‘Acquisition Act (Act I of 1894) wherein 
he refused to make a reference under s. 


18 to the District Court in a matter upon 
which he had passed an award under s. 11. 

The first questionis whether a remedy 
lies by way ofarevision petition. In Best 
& Co. v, Deputy Collector of Madras (1), it 


was observed by a Bench of this Court. 
that the proceedings, under the Land Ac- 


quisition Act until the matter came before 
the Land ,Acquisition Judge, were not 
judicial proceedings and that the proper 


P.. remedy of a person dissatisfied with the 
Collectors order was to sue under s. 45. 


of the'Speeific Relief Act for an order of 
mandamus and not to filea revision peti- 
tion. This decision professed to be based 
on the ruling of the Privy Council in 
Ezra v. Secretary of State for India (2), 
confirming the opinion of the Calcutta 
High Court reported at page 619, that the 
proceedings, resulting in the award, were 
administrative and not judicial. So too in 
Kasturi Pillai v. Municipal Council, Erode 


(3), it was observed that the Collector in ` 


making his award was not acting judi- 
cially. It has, however, been decided by 
another Bench ofthis Court in Parameswara 


(1) 36 Ind. Cas. 621; 20 M. L. T.388; (916)2 M. 
W. N. 348; 4 L. W. 535. I 
(2) 32 0.605; 2 A. L. J. 771; 9 O. W. N. 454: 1 C. 


`L. J, 297; 7 Bom. L, R. 422; 321. A. 93 (P. 0); 8 Sar. 


P. J.79(P.0) 
*(3),53 Ind. Cas, 646; 43 M. 280 at p. 282; 10 L. W. 
331; 20 M. L. T. 268; 37 M.L.J..018. , M MN ) 
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Iyer v. Land Acquisition Collector, Palghat 
(4), that tlie Collector's proceedings under 
Part HI ofthe Act dismissing an applica- 
tion for & reference to the Court regarding 
“his award are judicial proceedings and are 
subject to. revision, and I am not prepared 
to dissent from this view, seeing that it is 
quite consistent with what the Judicial Com- 
mittee said in the case in Ezra v. Secretary 
of State for India (2). In Administrator- 
General of Bengal v. Land Acquisition Deputy 
Collector, 24-Pargannahs (5) and in Krishna 
Das Roy v. Land Acquisition Collector of 
_Pabna (6), the Calcutta High Court took a 
Bimilar view to that of this Court in Para- 
, meswara Iyer v. Land Acquisition Collector, 
-~ Palghat (4). The Administrator-General of 
. Bengal v. Land Acquisition Deputy Collector, 
24-Pargannahs (5) was followed by another 
Court. in Hari Das Pal v. Municipal Board, 
Lucknow (7). . In British India Steam Navi- 


gation Company v. Secretary of. State for ` 
India (8), the learned Judges refrained . 


from deciding this point. The, Deputy 
. Collector, Calicut Division v. Aiyavu Pillar 
(9) merely decides that, Government need 
not.be made a party to a reference under 
8. 18. , There can be no doubt that Govern- 
ment is nota “claimant” or “person inter- 
ested" in such proceedings. In Balkrishna 
Daj v. Collector, Bombay Suburban (10), 
two learned Judges of the Bombay High 
Court expressed their dissent from .the 
view taken. by this Court in Parameswara 
yer v. Land Acquisition Collector, Palghat 
(4) but as they have not,in my opinion, 
met the reasoning of the Madras Judges, 
L- prefer to adhre to the opinions expressed 
in this Court and in Calcutta to the effect 
that a.Collector proceeding’ under s. 18 


of the Act is performing a judicial func- 


‘tion and, as such,is subject to the extra- 
ordinary jurisdiction of the High Ccurt. 


In Bombay the doubt is expressed whe- 


ther a ‘Collector acting-under ss. 18 and 
19 is a Court and, even if he is so, whether 
he can be said to be subordinate to the High 
Court. : FON 

(4) 49 Ind. Cas. 659; 42 M. 231; 36 M. L. J. 5. 
. (5) 12 0. W.N. 941. 
no 13 Ind. Cas. 470; 16 C. W. N. 327; 16 C. LJ, 
165 : 


(7) 22 Ind. Cas. 652;.16 O. C. 374. MN 
| 0 8 Ind. Cas. 107; 33 C. 230; 12 O. L. J. 505; 15 


Oo W:N.87.- — s 
*. (9) 9 Ind. -Gas. 341; (1911) 2 M. W. N. 367; 9 M. 
L. T. 272 


<.. (10) 73 Ind. Oas. 354; 233Bom; I, R. 398; 47 B8. 69€; 
(1923) A. I, R. (B) 290, i 


vt 


ceedings under those sections 


E 


` (11.30 €, 36; 7.0. WAN. 249, | 


\ 


l are reall 
part and parcel of the final award by the 
Judge under s. 26 of the tame Chapter, 
there ean be no difficulty in finding from 
s. 04 of this Act and s. 3 of the C. P. C 
that they are proceedings of a 
ordinate to the High Court. ` 


My learned brother desires to have the 
question of jurisdiction referred for the 
opinion of a Full Bench. For my part I 
should be content to follow the decision 
of this Court reported in the authorised 
reports.seeing that it is the most recent 
pronouncement of this. Court and it was 
made after a full consideration of the 
earlier cases and is not inconsistent with 
the judgment of the Privy Council. But 
as my learned brother is of opinion that 
the, question should be referred and I 
admit that there. is considerable conflict 
of judicial opinion on the point, I agree 
E the reference in the terms proposed by 

im. 

Odgers, J.—In this revision petition, 
the first point raised is whether this Court 
has power to revise the proceedings of an 
officer acting as Collector under the Land 
Acquisition Act refusing to makea refer- 
ence under S. 18 of the Act after making 
an award under s. 11. The question has 
not been decided uniformly by the Courts 
in India and there are authorities both 
Ways. ; 

In Best & Co. v. Deputy Collector of 
Madras (1), Abdur Rahim, Offg, ©. J - 


But ifas Krishnan, J., observed, the on 


Court sub- 


, and Seshagiri Aiyar, J., agreed with the 


opinion of Mukerjee, J.,in British India 
Steam Navigation Company v. Secretary of 
State for India'(8) and held that this Court 
could not revise an Order of Reference 
made by the Land Acquisition Collector. 
In British: India Steam Navigation Company 
v. Secretary of State for India (8), the 
learned Judges held (page 241) that the 
Collector when he holds an enquiry and 


“makes an. award under 's. ll is not a 


Court and is, undoubtedly, not a Court sub- 
ject to the Appellate Jurisdiction of the 


“High Court. They relied on Ezra v. Secre- 


tary of State (11) [afterwards in the Privy 


-Council in Ezra v. Secretary of State for 


India (2). In Ezra v. Secretary of State 


(11), it was held that the -Collector in 
‘making his award is not a judicial officer, 





- rivy Council held that the proceed- 
esulting in an award by the Collector 
administrative and not judicial and 

af the judicial ascertainment of value 

„s desired by the owner, he can obtain 


.. “it by requiring a matter to be referred by 


‘the Collector to the Court. 


There is also the case in Balkrishna 
Daji v. Collector, Bombay Suburban (10), 
. where Macleod, C. J., and Crump, J., 
held that the refusal of the Collector to 
refer is not an order of a Court and not 
as such subject to the High Court's 
powers under s, 115 of the C.P.C. 
They expressly dissent from Parameswara 
Iyer v. Land Acquisition Collector, Palghat 
(4) (to which reference will be made im- 
mediately) and held that the remedy was 
by way of suit-as the High Court has not 
been given power tointerfere with the pro- 
ceedings of the Collector. 


On ‘the other side we have Parameswara 
Iyerv. Land Acquisition Collector, Palghat 
(4) (Ayling and Krishnan, JJ). The 
learned Judges there based their 
decision on the view that there isa material 
distinction between Parts II and III of 
the Act and that in rejecting an application 
under s. 19 (which falls within Part III) 
the Collector acts judicially and his order 
is subject to revision by the High Court. 
They were pressed apparently by the fact 
that unless such an order was open to 
revision ib was not clear what remedy a 
person aggrieved by it possesses. The 
Judges examined the cases, Best & Co. v. 
Deputy Collector of Madras, (1) and also 
Ezra v. Secretary of State for India (2) and 
British India Steam -Navigation Company 
v. Secretary of State for India (8) and 
as they point out, the two -latter cases 
practically go no further than saying 
that proceedings resulting in the award 
are administrative and not judicial, In 
Administrator-General of Bengal v. Land 
Acquisition Deputy Collector, 24-Pargannahs 
(5), the, Oaleutta High Court held that 
the. Collector, rejecting an application 
made under s. 18 (|) of the Land 
Acquisition Act, acts judicially and his 
order is subject to revision. They based 
their ruling on the distinction between the 
Collector's functions under Parts II and 
` IL of the Act. Krishna Das Roy v. Land 
Acquisition Collector of Pabna (6) follows 
this decision. This view ‘has also been 
adopted by the Patna High Court. [Saras. 


| 
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watt Pattack v. Land Acquisition Deputy 
Collector of Champaran (12). ° 

Although I am inclined to agree with 
the view expressed in Parameswara Iyer v. 


Land Acquisition Collector, Palghat (4)' 


(above) yet I feel that in the conflicting 
state of the authorities the law on this 
point should be settled. It may perhaps 
be alleged against the later Madras view 
that there.is no authority in the wording. 
of the Land Acquisition Act itself for 
drawing a distinction between the functions 
of the Collector under Parts I[ and IH of 
the Act. The distinction appears to me 
to be necessary though itseems somewhat 
foreed and artificial. We, therefore, decide 
torefer to a Full Bench this question. 


Has the High Court power under s. 115, 


C. P. C, or under s. 107 of the Govern- 
ment of India Act to revise the order of 
a Collector acting under the provisions 
of the Land Acquisition Act, 1894, refusing 
to refer to the Court an application under 
s. 18 of the same Act by a person interested 
requiring him to refer the matter for the 
determination of the Court. 

Messrs. T. Richmond, I. V. Ramanuja Rao 
and Y. Suryanaryana, for the Petitioner. 


Mr. C. V. Ananthakrishna Atyar, Govern- — 


ment Pleader, for the Respondents. 


JUDGMENT. 
Schwalbe, C. J.—This is a reference 


to a Full Bench under the following . 


circumstances: The officer acting as Col- 
lector under the Land Acquisition Act, 
Act I of 1894 decided, in-the first instance, 
that certain land to be acquired by the 
Government for the harbour purposes was 
Government land and that, therefore, no 
compensation was payable to anybody. 
Being dissatisfied with that decision or 
advice, one of the persons claiming to 
be interested in the landin effect asked 
the Collector under s. 18 of the Land 
Acquisition Act to refer the matter to the 
District Judge. That application was 
refused on the ground that the land being 
Government land there was no right to 
compensation and that the Land Acquisition 
Act had no application at all. A revision 


.petition was then brought to this Court to 


revise that order and a preliminary objec- 
tion was taken that this Court has no 
revisional powers over such orders. There 


-isa considerable conflict of authority on the 


n 39 Ind. Cas, 650; 2P. L, J, 204; 3 P, L. W, 
41). | dps cre 


i Lad 


- 
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point and the matter has accordingly been 
referred to a Full Bench: u 

The only power of revision this Court has 
got is under s. 115 ofthe C. P. C. By the 
terms ‘of that section, a High Court can 
revise any decision made in any ease by 
any Court subordinate to such High Court; 
and in which no appeal lies thereto. It is 


argued, first ofall, on behalf of the Crown, 


that the Collector exercising his functions 
under s. 18 i is not acting judicially; second- 
' ly, that he isnot acting as‘ a Court, and 
‘thirdly that, if he is acting as a "Court, he 
is not a Court subordinate to the High 
Court. The authorities on the point are 
.inan unsatisfactory condition, for in Madras 
there is the decision of a Bench in Best S 
Co. v. Deputy Collector of Madras (1), i 

which it was held that proceédings in the 
nature of mandamus under s, 45 ;of the 


Specific Relief Act lay, because, and only 


because, this Court had no revisional powers 
in the matter; consequently the revision 
petition ‘in that case was dismissed and an 


application under s. 45 of the Specific Relief- 


Act was allowed. ‘The matter came before 
this Court again in Parameswara Iyer v. Land 
Acquisition "Collector, Palghat (4), where Ayl- 
ing and Krishnan, . JT. having considered 


` the early Madras case, differed from the: 


conclusion to which itcame and held that 
the proceedings were those ofa Court sub- 
ordinate to: the High Court .and granted 
the revision . petition. 
were following. two cases in Calcutta 
[Administrator-General of Bengal v. Land 
Acquisition Deputy Collector, :24-Pargannahs 
(b) and Krishna Das Roy v. Land Acquisition 
Collector of Pabna (6)]. The same result has 
been arrived at by the Patna High Court in 
Saraswati Pattack v. Land Acquisition Deputy 
. Collector of Champaran (12) Later the 
matter came before a Bench in Bombay in 
Balkrishna Daji v. Collector, Bombay Subur- 

ban (10) and having considered all these 
previous cases, the Bombay Court came to 
ihe conclusions that Parameswara Iyer v. 
Land Acquisition Collector, Palghat (4) was 
wrongly decided and that there was no 
power of revision. With that confliet of 
authority, we have to:make up our own 
minds on the point., 

In, Ezra v. Secretary of State for I ndia 
(2), the Privy Council has decided that the 
Collector, exercising functions undér the 
Land Acquisition Aet down to the ppint 


when he gives, what is. called his award, 


is acting only in: an "advisory ‘capacity 


- ~~ 
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and is not exercising any judicial function 
at all; but in these later cases, which I have 
referred to; ib is pointed out,.and I think 
correctly pointed out, that when he acts 


. under Part III of which s. 18 forms part 


he, is actingin a different capacity, because 


. he has there to decide certain things: he 


has to send the case to the District Court 
if certain provisions in that section have 
been complied with, one of which is the 


. question of time; that is to say, he has to 


decide whether the application is barred 
or not; and in doing so,in my judgment, 


he acts judicially. 


. But the further question arises whether 
he acts asa-'Court'. I think it is quite 
possible ‘for persons to be given judicial 
functions or functions which they have to 
exercise judicially without their being made 
Courts properly so called, and I think a 
very clear instance is the case of registra- 
tion authorities who have to decide whe- 
ther or not they will accept registration 
of certain documents; and it has been held 
by a Full Bench of this Court in Krishnam- 
mal v. Krishna [yangar (13), that in respect 
of arefusal of- registration by à Registra- 
tion Officer, no revision petition lies to this 
Court because he is not a Court at all. I 
doubt if the Collector sits in a Court. 


Further, the question arises, assuming 
that the Collector is a Court, is he a Court 
subordinate to the High Court within the 
meaning of s.l15 of the C. P. C? In my 
judgment, he is not. There is no power 
of appeal from his decision to any one, 
either to the District Court or to this 
Court. There is nothing in the. Act to 
show that he is, in the true sense of the 
"word in any way subordinate to the High 
Court. As far as Madras is coneerned, the 
Courts recognised are those Courts which 
are referred to in various Statutes such 
as, the Madras Civil Courts Act. His Court, 
if a Court at all must be a Civil Court. 
The Civil Courts’ are enumerated in the 
Civil: Courts Act, and. the Court of the 
Collector sitting under the Land Acquisi- 


‘tion Act finds no place in that enumera- 


tion. On the whole, I think, I must come 


` to the conclusion that even if the Collector, 


exercising his functionsunder s. 19, although 
those functions, are, as I have pointed out, . 
— functions, is a Court, he is nota 


13) 15 Ind. Oas. 652; 23 M. L. J. 50 at p, 91; 1912 
XO BE Br 91 (2813) 


620, | . | LACHMI NARAIN 2, 
Court subordinate to the High Court. 
Therefore, no revision lies to this Court. ` 

I think, however, it is right to add, that 
the point argued before us, it should seem 
that the Collector was wholly wrong. in 
the course that he took on this occasion. 
He himself had decided that it was Crown 
land. If he was wrong in that decision, 
then the applicant had a right to have 


his case heard on his.claim for compensa-: 


tion. When he is asked to refer that 
matter—so I understand it—to the Court 
for a decision, that is to say to the District 
Court he bases his refusal on his own 
previous decision that the land was Crown 
land, and assumes that. because he has 
decided that, that decision is final and con- 
clusive and the party is not allowed under 
the Act to have that matter goneinto by 
a Court; it being worthy of observation 
that, in so deciding, he was not acting 
judicially at all, because he was then at 
a stage of the proceedings when, accord- 
ing to the Privy Council decision referred 
to above, he was merely acting in an 
advisory capacity. Itis not for us to say 
what the proper remedy is whether he 
should move .the Government to direct the 
Collector to do his duty, or whether he can 
take any and what form of proceedings 
to have his case heard, if he has a tase 
which deserves to be heard. 


The. answer to the question referred to 
us is that the High Court hasno power 
under s. 115 of the O, P. C. or under s. 107 
of the Government of India Aet, to revise 
the order of a Collector, acting under the 
provisions of the Land Acquisition Act, 
refusing to’ refer tothe Court an applica- 

‘tion under s. 18 of the same Act by a 
person interested requiring him to refer 
the matter for the determination of the 
Court, As the preliminary point is one 
going to the root of the whole matter, it 
is unnecessary for this ease to go back 
to the Referring Bench and we dismiss this 
petition with costs. 


Phillips, J.—I agree. i 

Ramesam, J.—I agree. I would only 
add that itis desirable that the Act should 
be amended so as to give a remedy to the 
subjects in'respect. of possible arbitrary 
- acts of Land Acquisition Officers in declin- 
ing to refer under s 19 and not to leave 
. them to depend upon the action of the 

Government. in advising ‘their officers,.. `. 


Wy - 
An w-—— pe 
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as far as one'can see without having had: 


[84 I. C. 1924]; 
Schwabe, C. J.—l agree with the, 
observations just madéby my brother Rame-- 
Bam. $ E " 
VINO . Petition dismissed, — , 
Z. K. : 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 148 oF. - 
1923 AND Civi, Revision No, 235 or 1923, - 

P August 7,1924. - l ; 

Present :—Mr. Justice Ross, and. 


a * 


Mr. Justice Sen. .- < 
LAOHMI NARAIN-GOURI SHANKAR . 
—DszcREE-HOLDER—APPELLANT | 

‘ versus ` ? 

Syed MOHOMED ABRAHIM HUSSAIN - 
KHAN—JupeuENT-DEBTOR— RESPONDENT. | 
Bengal Court of Wards Act (1X of 1879), ss. 6 (e), 7,, 
85, 51, 60-A—Swuit against ward on personal covenant 
—Manager not impleaded— Decree, "whether can be 
executed — Property .inherited by ward after disqualifi- 
cation, whether vests in Court of Wards. <” , 
There is no bar to a disqualified proprietor contract- 


ing on his personal covenant, “[p. 621, col. 2.] 
Mohumud Zahoor Ali Khan v. Thakooranee Rutta 
Koer, 11 M. I. A. 468; 9 W. R. (P. C) 9; 2 Suth. P.O. 
J. 107; 2 Sar. P. C. J. 320; 20 E. R. 177, Dhunpat 
Singh v. Shoobhudra Kumari, 8 C. 620; 11 O. L. R. 
985; 4 Ind. Dec. (N. s.) 399 and Mohamed: Abdus Salam 
v. Kamalamukhi, 46- Ind. ` Cas. 310; 5 P.L. W. 92; 
relied on: ` ae A 
Where a Court of Wards is in possession of the 
property of a disqualified proprietor under s. 6 (e) 
of the Bengal ‘Court of Wards Act, a suit brought 
against such a proprietor based upon à personal 
contract. may proceed without causing the defendant 
to be represented by the Manager of the Court of 
Wards and the mere fact that the Manager is' not 
made a party to the suit would be no ground .for 
refusing to execute a decree: passed against the pro- 
prietor in such a case: n : 
^ All that is required under s. 60-A of the Bengal Court 
of Wards Act to bar the levy of execution against any 
property of a ward is that the contract which is'thé 
basis of the decree should have been entered' into with- 
out the leave of the Court whilethe property of the 
Ward was under the charge of the Court. [p. 622, vol... 
After a declaration under s. 6 (e) of the Bengal 
Court:of Wards Act, the proprietor is to be held 
‘disqualified to manage his own property. Any pro- 
‘perty that comes to him by inheritance or otherwise 
after he has-once been declared a disqualified. pro- 
prietor, and the Court of Wards has taken over his 
property under s. 35 of the Act, must be. regarded as 
‘property which he is disqualified from managing, and 


i 


'the management thereof must &utomationlly vest’ in 


the Court of Wards: ‘Such an order is made once 
for all and after the order has’ onée been made all 
that is required to complete the charge of the - Court 
of Wards’ is the taking of possession. [p. 622, col..2.] ` 


Éppeal from ‘an order of the Subordinate 


a 


= wha 
-e 4o a o 


Judge, Patra, dà 16th April 1928: ^7 
Judg e Patna dat ed the ag th =P n jos 3. = 


[84.17 0:1924] 
. Messrs. N.C. Sinha: ànd B. B. Ghosh, for 
“the Appellant. : 6 ... . — 

.. Mr. L.'N. Singh, for the Respondent. 

» y JUDGMENT. 

4 Ross, J. 


—The facts out of which ‘this 
appeal ..arises are these. "Manjhle Nawab 
was declared a disqualified proprietor under 
$8.0 (e) of the Court of Wards Act of 1879 
in/1903 and the Court of Wards took charge 
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an objection taken by the judgment-debtor 
‘through the General ‘Manager of the Court 
of Wards.: ^." . ° 

, Section 51 provides that in every suit 
against any ward, he shall be therein des- 
cribed a Ward of Court and the Manager of 
‘the ward’s property shall be named as 
guardian for the suit and shall represent 
the ward. Nowthere is no bar toa dis- 


_ oflis property in that year. On'the 19th qualified proprietor contracting on his 
. March 1919, his brother Badshah Nawab personal covenant [see Mohummud Zahoor 
, died and one-third of his property was .Ali Khan v. Thakooranee Rutta Koer (1) 
‘inherited by the ward, ‘On the 4th of July and Dhunpat Singh v. Shoobhudra Kumari 
 ' 1919, the ward exécuted’a hundi in favour (2). It was held in Mohamed Abdus 
of the appellant. On the 12th of November . Salam v. , Kamalamukhi (8) that “it now 
, 1919 à notification . was, published . in the seems to be settled that where a Court of 
Gazette declaring that the properties in- ,Wards is in possession of the property of 
- herited from Badshah Nawab by Manjhle a disqualified proprietor under s.6 (e) of 
„Nawab had come under the management the Act, a suit brought against such a pro- 


. 0f the Court of Wards on the 19th of March 
. 1919; but no formal order under s. 35 of the 


prietor based: upon contract may proceed 
without causing the defendant to be repre- 
sented by the Manager of the Court of 
Wards." In my opinion, therefore, the fact 
that the Manager of the Court of Wards 
was not made a party to the suit is no 
ground for the Executing Court to refuse 
to execute the decree., 


Then with regard tos. 60-A,it is con- 


256 ^ w 


tion petition. ae f 

The deeree-holder now appeals and itis . 
contended on his behalf in the first place 
that the Court of Wards has. no locus 


--*4 5 


1. The first: conténtióx is Wwithotit Substance , 
“because ‘theobyéction taken inider s:47 is . 
i , S 
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charge of the. property could not be held 


to affect the security. But the present suit 
was brought on a personal covenant only ; 


and it was brought at a time when the pro- ` 


perty of the ward was under the charge of 
the Court of Wards. Section 60-A seems to 
prohibit the levying of execution agaiust 
any property under the charge of the Court 
of Wards in such circumstances, unless the 
leave ofthe Court has been taken. The 
expression in the section is "while his pro- 
- perty was under such charge" and not, as 
it ought to have been ifthe contention of 
the learned Vakil for the appellant is 
sound, “while such property was under 
such charge.” All that is required to bar 
the levy of execution against any property 
of the ward is that the contract which is 
the basis of the decree should have been 
entered into without the leave of the Court 
while his property was under the charge 
of the Court. Now itis not disputed that 
the property of Manjhle Nawab was under 
the charge of the Court from 1903. ; 
The only question remaining, therefore, is 
whether this inherited property is legally 
under the charge of the Court of Wards 
and this depends upon the construction of 
s. 35 of the Act. Section 7 gives the Court of 
Wards power to take charge of all the pro- 
perty of a disqualified proprietor within 
its jurisdiction. Section 35 provides that 
“Whenever the Court has determined to take 
the person or property of a disqualified: pro- 
prietor under its chàrge......the Court shall 
make an order declaring the fact and 
directing that possession be taken of such 
arson and property or of such property on 
ehalf of the Court, and the Court shall be 
held to be in charge of such property from 


the time when possession shall have been - 


so taken." The form of the order issued by 
the Court of Wards in such cases is to be 
found at page 60 ofthe Court of Wards 
Manual and the operative words are -as 
follows: “Under ss. 7 and 35 of the said 
Act IX (B. C.) of 1879, the Court of Wards 
also declares that it has determined to take 
“under its charge the property of the dis- 
qualified proprietor above named, and it 
directs that possession be taken of such 
property on behalf of the said Court," It 
is contended on behalf of the appellant 


that such an order which admittedly was | 


-made when the estate of Manjhle Nawab 
came under the Court of Wards in 1903 
‘could not cover after acquired property. In 
‘my opinion, there is nothing to restrict the 
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words of the section under which the order 
was made in this way. The Court declares 
that it has determined to take the property 
of the disqualified proprietor under its 
charge. T'he order itself refers to s. 7 of the 
Act ‘which empowers the Court of Wards 
to take charge ofall the property of such 
proprietor. The disqualification attaches 
to the person; and aftera declaration of 
s.6 (e) of the Act, the proprietor is to be 
held ,disqualified to manage his own pro- 
perty. Any property, therefore, that comes 
to him by inheritance or otherwise, after 
he has once been declared a disqualified 
proprietor and the Court of Wards has taken 
over his property under s. 35 of the Act, 
must be property which he is disqualified 
from managing and the management where- 
of must automatically vest in the Court of 
Wards. The order, no doubt, does not take 
effect until possession is taken, the Court 
of Wards is notin charge of the property 
and the ward may be free to deal with it 
as he likes; but [this is à matter on which 
I express no opinion. In the present case 
possession was admittedly taken in Novem- 
ber 1919; and, if that possession was lawfully 
taken, then s. 60-A is clearly a bar to the 
levying of execution against it. I can see 
no ground for’ holding that possession 
was not lawfully taken because no fresh 
order under s. 35 of the Act was made. In; 
my opinion such an order is made once for 
all; and, after the order has once been 
made, all that is required to complete the 
charge of the Court of Wards is the taking 
of possession. l en 
This appeal must be dismissed with costs 
and the application in revision is also dis- 
missed. | 
Sen, J.—1 agree. 


Z. K, Appeal dismissed, 


MADRAS HIGH COURT. . . 
APPEAL AGAINST ORDER No. 406 or 1922,- 
November 29, 1923, 

Present :—Mr. Justice Krishnan and 
Mr. Justice Waller. 
RAMASWAMI GOUNDAN-—PLAINTIFF 

s —APPELLANT 


VETEUS " 
4A KALAIVASAL MARUDAI REDDI 
AND OTHERS—-DEFEXNDANTS—HRESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 11-——Eject« 


: fek t; G. 1924] 


absence of notice to quit—Finding against occupancy - 
rights—Dismissal of suit on ground of absence of notice 
—Subsequent suit in ejectment after notice to quit— 
Finding ds to occupancy right, whether res judicata, 
"To a suit in ,ejectment, the defendants, tenants, 
pleaded permanent rights of occupancy and in the 
‘alternative, want of notice to quit on the footing of 
-a yéarly tenancy. The Trial Court while finding that 
ihe defendants’ had failed -to establish a right of 
permanent occupancy dismissed. the’suit on the ground 
that they hada yearly tenancy and were not liable 
to be ejected without a notice to quit. The Appellate 
: Qourt without going into the question of permanent 


tenancy ‘confirmed the finding of dismissal on the” 


ground of want of notice to quit. The plaintiff there- 
"upon gave proper notice to quit and in a subsequent 
suit in ejectment the defendants again pleaded a 
-permanent tenancy: - ‘ 


Held, that the finding of the Trial Court in the 


former suit that the defendants had no right of per- ' 


manent occupancy did not operate as res judicata in 
ihe present suit, as the decision in the prior suit was 
not based on that finding and there was no occasion' 
au 1T defendants to contest that finding. |p. 024, 
col. 1. : 

Muthu Pillai v. Veda Vyasa Chariar, 60 Ind. Cas. 
'897; 12 L. W. 277, Rama Krishna Naidu v. Krishna- 
‘sami Naidu, 52 Ind. Cas. 34; 36 M. L. J. 641; (1919) 
"M. W. N. 7; 25 M: L. T; 88; 9 L. W. 180 and Laxmi- 
pathaya v. Ramachandra,.35 Ind. Cas. 421; 31 M. L. 
J; 311;.(1916) 2 M. W. N. 133; 20 M. L. T. 228, refer- 
red to. ' ; i 

. Midnapur' Zemindari Co., Ltd. v. Naresh Narayan 
Roy, 64 Ind. Cas. 23l; 48 O. 460; 14 L. W. 265; 30 
' M. L. T. 279; (1922) A. I. R. (P. C) 241; 48 I. A. 49 
(P. CJ), followed... i 

- Appeal against an order of the Court of 
the Subordinate Judge, Trichinopoly, 
dated the 12th October 1922, in A. B. No. 33- 
of 1922, preferred against that of the Court 
of the District Munsif, Karur, in O. 8. 
No. 485 of 1912. : 2 

Mr. M. S. Vaidyanatha Iyer, for the Ap- 
pellant. | -/' 

Mr. S. T. Srinivasa Gopalachariar, ior the 
Respondents. ; A. 


JUDGMENT.—This is an appeal 
against an order of remand by the Sub- 
ordinate Judge of Trichinopoly in a suit 


brought by thé plaintiff for ejectment of 


the defendants from the plaint properties. 


The defendants pleaded inter alia that they : 


had a right of occupancy in the land and 
that they-could not be ejected. This plea, 


it was urged by the plaintiff, was res 
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mènt suit—Alternative pleas of occupancy rights and ` 
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that issue should be found upon only after 
evidence was taken in the case, has remitted 
the suit to be tried by the Munsif after 
taking such evidence. 

The main question argued before us is 
the question of res judicata and that ques- 
tion arises in this way. The plaintiff, as 
the transferee from the purchaser of the 
land ina revenue auction-sale, brought a 
suit, O. S. No. 883 of 1902, for the purpose 
of ejecting the present defendants Nos, 1 
to 3 and of recovering possession of the 
property on the strength of his title thereby 
obtained. In that suit these defendants 


“had pleaded that they had a right of 


judicata between the parties and could not, ` 


.in consequence, beiraised by the defendants. - 


The Munsif gave effect to the plea and took 
no evidence on the question of occupancy 
right. The Subordinate Judge has re- 
versed his judgment and has held that the 
plea of rés judicata is not well-founded, and, 
“having also held on another prelimina 


occupancy and, therefore, they were not 
liable to be ejected, but they raised another 
plea in the alternative, namelv that, in the 
event of theirnot establishing their right 
of permanent occupancy, they were at 


‘least tenants and were entitled to notice 


to quit before they were ejected and that, 
therefore, the plaintiffs suit. would fail. 


The other pleas raised in that suit need 


not be referred to at present. When the 
suit came on for trial the District Munsif 
held against the defendants and in favour 
of the plaintiff that the defendants had 
failed to establish a right of permanent 
occupancy. He held, however, at the same 
time that they. had a rightof a yearly 
tenancy in the plaint property and that 
as no notice to quit was given by the 
plaintiff, the plaintiff should fail and he, 
therefore, dismissed the suit. The defend- 
ants, having succeeded in the suit before 
the District Muhsif, naturally filed no 
appeal, but the plaintiff filed an appeal to 
the District Court.. The District Court did 
not actually go into the question of the 
permanent occupancy, for it held that 
even if a permanent occupancy right was 
established, the defendants should be held 
to be yearly ‘tenants and that such a 
tenancy was not an encumbrance which 
could be wiped off by a revenue auction- 
sale and, therefore, the plaintiff could not 
succeed without giving a proper notice to 
quit,and as he had not given such notice, 
it. dismissed the appeal. There was a 
sécond appeal by the plaintiff to this 
Court and this Court accepting the District 


.Judge's finding considered that, on the 


- finding that there was at least an yearly 


tenancy in the matter and no notice to 
quit was given, Act IT of 1864 did not 
destroy that right and dismissed the second 


` dssue -ón the question of limitation that ' appeal ^ NOW it is the finding of the 


í 


KSA | DUE 
‘District Münsif in that suit that the defend- 
:ants had no right of permanent occupancy 
that. is pleaded -as res judicata in. the 
present suit. . - 2 ED. 


- 


. There are two authorities, which have 


been referred toby the Munsif and by the 
learned Vakil for the appellant which 
support the contention that when a Court 
omes to a definite conclusion on an issue 
and gives a finding on that issue that issue 
would be res judicata even if the decree in 
-the ease is not based on that issue, The 
cases relied on are Muthu Pillat v. Veda 
. Vysa Chariar (X) and ama Krishna Naidu 
v. Khrishnasami Naidu (2). There is: a 
‘case, however, which has been referred to 
by the Subordinate Judge which is in 
conflict with this case., See Laxmipathaya 
y. Ramachandra, (3), where a question very 
‘Similar to ‘this was decided in favour of 
the parties pleading that there was no 


res judicata, We need not, however, consider ' 


these cases for we think that the matter 
has been settled by the, Privy Council in 
‘the decision quoted by | the Subordinate 
Judge [Midnapur Zemindari Co., Ltd. v. 
Naresh Narayan Roy (4). In that case the 
defendant had pleaded -a right of perma- 
nent occupancy. and he also pleaded that, as 
‘he hada right of renewal, the suit was 
premature. The First Court had found that 
‘he had .no right of occupancy but held 
that the suit. was premature and dismissed 
the suit- against him, The plaintiff had 
. filed an appeal but the defendant had also 


-filed a cross-appeal contesting the finding ~ 


on the question of the permanent. occupancy 
right, and the High Court dismissed the 
plaintiff's appeal holding that-the suit-was 


E “premature, and further gave a finding also . 
" < June 24, 1924. ^ 


onthe question of the, permanent occu- 
pancy right set .up by the defendant in his 
, cross-appeal that no such right was proved. 
-In _ spite of a cross-appeal haying been 


filed, the Privy Council held in the sub- . 


sequent suit where it was. pleaded that 
< the question of the right of occupancy was 


res judicata ‘between the same. parties- that . 


:i&:was not so. Their -Lordships.say at 


60.Ind. Cas. 397; 12 L. W. 277. mE 
. (9) 52 Ind. Cas. 34; 36 M. L.J. 641; (919) M. W. 
N:.7:35^M. L. T. 88; 9 L. W. 180. aa 

^ (3j/35 Ind. Cas. 421: 31 M.L: Jd. 311; (1916) 9 M. 
OAM, N 133: 90 M. D, T. 998. a o ol o 

-(4) 64 Trid. Cas. 231: 48 C.,460; 14 L. W. 265; 30 M, 
Jp. T. 279; (£022): A. L R..(P. GY 941; 48 I. A, ag 
AP. Qr kah in pil n us SD: RO 


(1) 


4 
i^ 


- v 
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' as a consequential relief claims 


. &. 7 (jv) (c) of the Court Fees Act. [ibid.] 
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do not'consider that this will found: an . 
actual plea of res judicata forthe defendants, 
having ‘succeeded on the other- plea, had 
no'oceasion to go further as-to the finding 
against them.” That case ‘exactly covers 
the present case. Here there was no ne- 
cessity really to find on- the question of per- 
manent occupancy set up by the defendant, 
for even if the Court had assumed that he 
had no.such occupancy right the result 
would have been the same; a tenancy from 
year to year would result and that would 
require a notice to quit to put an end to it. 

In view of this ruling of the Privy Council 
we need mot resolve the conflict between 
‘the: different cases cited in Madras. We 
‘think that we are bound ‘to follow the Privy 
Council ruling, and following that ruling 
we hold: that the Subordinate Judge is right 
in deciding that the plea of res judicata is 
not well-founded in this case. - ~~ 

As regards the question of limitation we 
think the Subordinate Judge is right in 
‘saying that the question must be decided 
after taking evidence, and should not be 
decided without any evidence at all. B 

In the result the .Civil Miscellaneous 
Appealfails and itis dismissed with costs. 

V. N. V. 


ae < Appeal dismissed. ~ 
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^ ALLAHABAD HIGH COURT. - 
Frrst CIVIL APPEAL No. 212 or 1922. 


Prasent:—Mr. Justice Daniels. - , 
Musammat GANGA DEI—PrAiNTIFF. 
i — APPELLANT "ET 
. 7 VETSUS 
SUKHDEO PRASAD-—DEFENDANT 
—-RESPONDENT. 


Court.Fees Act (VII of 1870), s. ? (iv) (c)-—Suit for 
declaration’ that gift is invalid—Prayer for possession 


- page 467° of the report: “Their Lordships E property—Court-fees payable. 


. which he seeks to obtain by the suit. [p. 625, col. 1.] 


The plaintiff has to pay Court-fees on the relief 


Where, therefore, the plaintiff sues for a declaration 
that a certain deed of gift is invalid against her and 
ossession ofthe pro- 
perty conveyed by the deed the fee is payable under 


Rup Narain v. Bishwa Nath, 68 Ind.. Cas..205; 
44 A. 629;°20 ALL. J. 587; £ U. P. L, Ra (4) 192; 


J 
--d922YA.I R (A) 358;followed.  -- 


[RE ToO 102^ GOPALA KUDUVA D; MUHAMMAD HAMZA, ' 825 
- Mr. Mokan Lal. Sandal,:for the Appellant. “below in-accordance with the office report, 
Mr. Peary Lal Banerjee, for: the Respond- ..I allow her two months’ time: to do this. 
enbe.. ool MM TE .. .  J£the Court-fee is not-made good within 
JUDGMENT.—This is a Reference. the.time allowed the appeal will be laid 
-under. the: Court .Fees Act. The -plaint- before a Bench for orders as being insuffi- 


ifappellant. Musammat;. Ganga  Devi..is 


‘the wife of. Beni Prasad alias Tirbeni > 


. ‘Prasad. “The latter has been adjudged. 
a lunatic and: the plaintiff sues as Man- 
ager of: his property. Previous to. his 
being adjudged a lunatie but while the pro- 
‘ceedings were pending Tirbeni , Prasad. exe- 
: cuteda déed of gift in favour of the defend- 
ants, and they have taken possession of the 
property thereunder.. The pliantiff alleges 
that Tirbeni Prasad was a lunatic at the time, 
when this deed of gift was executed and. she 
has brought the suit for the following 
reliefs a. E : Da 
. (a) that it mày be declared that the deed 
of gift executed by Tirbeni Prasad in favour 
of the defendant is invalid and void and that 
the. defendant has thereby acquired no right 
in the property mentioned in the deed; 
(b) foraetual possession of the land con- 
veyed by the deed, and i 
(c)for the recovery ofthe amount which 
the defendant has- recovered under the deed. 


` The'Court below has found that Tirbeni 
Prasad was of sound mind when he executed 
the deed and has dismissed the suit. -The 
plaintiff has preferred a ‘first appeal from 
this decrée. The question to ' be.decided is 
whether the suit is one fora declaration, 
with-consequential relief on Which Court- 


fee is:payable under s. 7 (iv).(c) of the - 


Court Fees Act or whether it can be treated 
as a suit for possession under's.7 (v) Now 
the suit as framed is clearly-one for a de- 
claration with consequential:relief.. It is, 
therefore, besidé the mark to suggest that 
the suit might have been framed so as to 
ask for different “reliefs, or in other words 
that it might have been framed purely as a 
suit for possession. The plaintiff hasto pay 


Court-fees on the relief which she seeks to - 


. Obtain by the suit. The relief which she 
claims being a declaration that the deed of 
gift isinvalid against her- with consequen- 
tial relief of possession of the property cón- - 
veyed by the deed, the fee 1s payable under 
8.7 (iv) (c). As.tothis I agree. with: the 
remarks of Piggott, J. in Rup Narain 
v. Biswanath- (5; The-- appellant must, 
therefore, make good. the deficiency in: 
-Court-fee in: this Court and ih the: Court 
(1) 68 Ind. Cas.-265;-44.A.:629; 20 A. L.J. 589; 4 


; AQ v A. TT EE 
U. P.L. R.-(A) 1925, (4922) AL. Re, AJ... a 
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ciently stamped. 
K. 8. De i Appeal allowed, 


MADRAS HIGH COURT. 
Second Orvin APPEAL No. 48 or 1921. 
January 30,1924. — 
Present :—-Mr. Spencer, Officiating Chief 
_Justice, and Mr. Justice Kumaraswami 
Me Sastri. 
GOPALA-KUDUVA AND OTHERS— 
PLAINTIFFS—-A PPELLANTS 
versus 

Sheikh MUHAMMAD HAMZA SAHIB 

AND OTHERS— DEFENDANTS —HESPONDENTS. 

Landlord, and. tenant—Lease— Prohibition against 

- alienation—HF'orfeiture— Waiver of one breach, effect 
"of —Under-lessee, position of, on forfeiture. 
- Where a lessee of a mulgent lease undertakes that 
he shall not.alienate the leased property in any way, 
and there is a covenant in default.rendering him 
liable to surrender, the land to the lessor, an outright 
sale. by the lessee to a stranger operates as a for- 
feiture of the lease, irrespective of whether actual 
possession -has.or has not passed to the vendeo. 
[p. 626,. col. E "n 

A waiver by a-lessor of .his right to evict on 
account of a particular breach of the conditions of 
the lease does not involve waiver of another breach: 
on account of a subsequent act giving rise to a fresh 
cause of action. [p. 626, cols. 1 & 2.] . 
. Parameshri v: Vittappa Shanbaga, 26 M..157; 12 M. 
L. J. 189, followed. : 
“Where 4 lessee has created an under-lease ‘or 
anyother legal interest and the lease is subsequently 
forfeited, -the, under-lessee loses his estate as well 
as the lesseé himself. [p. 626, col. 2.] 

Great Western Railway Co. v. Smith, (1876) 2 Oh. 
D. 235 at p, 253; 45 L. J. Oh. 235; 34 L. T. 267; 24 
W. R.443, followed. ; 
|, Second appeal against the -decree of the 
District “Court, South Kanara, in A... 
No. 229 of 1919, preferred against that 
of the..District Munsif, Karkal, in O. 8. 
No. 107.0f21918. ^. . i 

Mr. K. Y: Adiga, for the Appellants. 

-Messrs.Ramanatha Shenai and K. Sundara 
Rao, for the Respondents. 

(7.75, JUDGMENT. . |. 
spencer, Offg. .C. J.—The primnceis 
pal : question .for decision in this second 
appealis whether the sale-deed dated 18th 
April 1916, :Ex.-B, executed: by defendants 
Nos, 1 to 7 infavour of the 8th defendant 
worked ia: forfeiture of .the one-third. share 
of: thé: properties-held by ‘these defendant 


oe 


‘7826 
and others upon a mulgeni lease of 1864, 
Ex. A. Ex: B purports to be an outright 
sale, the vendors declaring “We have 
. given up ali our rights and interestin the 
` said property and placed the property which 
is in our posséssion in .your possession 
now." There is also a clause of divest- 
ment: “Neither we nor our representatives 
have any right, interest, or power, or claim, 
etc., in the said property.": Under Ex. A 
the lessee undertook that he would not 
alienate the said land in any way and there 
' was a covenant: "In default I-shall be 
liable to surrender the said land to you im- 
mediately.” ' 
The District Munsif and the District 
Judge held that the plaintiffs were not 
entitled to recover the property on, the 


ground that there was a lease of the same : 


property in favour of defendants: Nos. 1, 
2,9 and 6, executed by the vendees. As 
possession did not pass to the alienee, the 
Distriet Judge considered that there-was no 
forfeiture. We cannot agree with this view. 
Under Ex. B the legal ' possession was 
clearly alienated. Actual possession is 
not -the test of alienation. For it would 
have been possible for, the lessees- under 
the mulgeni lease deed of 18th April 1916 
to have done some act which would accord- 
ing to its terms forfeit their right in 
‘favour of the vendees and in that manner 
the entire right to this property might 
change hands. The word used in Ex.c A is 
“ Paraswathinam," which is equivalent to 


the English word 'alienation' or, in other. 
As 


words, giving control to a stranger. 
the lease deed prohibits alienation “in any 
manner,” it cannot be seriously argued 
that this outrightsale did not come within 
the terms of that prohibition. 

On behalf of defendants Nos. ll and 19 
it is argued that they are not bound by the 
acts of defendants Nos. 1 and 7. These 
defendants are persons in whose [father's 


favour the conditional sale-deed, Ex. III, " 


was executed'in 1901. They are bound by 
fresh acts of alienation made by the tenants, 
underivhom they held undertheir conditional 
sale. We held in Second Appeal No. 483 
of 1913 that the plaintiff had waived his 
right to object to that conditional sale, 
The District Judge was mistaken in hold- 
ing thatthe plaintifis were bound by the 
conditionalsale, if he meant by that that 
. they had lost their right.to evict.: In the 
previous litigation it was. only decided that 


ihe. plaintiis had waived. their right to 
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evict the tenants on account of that parti- 
cular breach of the condition’ of the lease. 
Subsequent acts of alienation will give rise 
to a-fresh cause of action. [See Parumeshri 
v. Vittappa Shanbaga (1) and Great West- 
ern Railway Co. v. Smith(2)] is an authority 
for holding that, if there is a lessee who 


‘has created an under-lease or any other 


legalinterest, if the lease is forfeited, then 
the under-lessee loses his estate as well as 
the lessee himself. The authorities are 


-collected in Foa on ‘Landlord and Tenant’ 


at page 632. 
The District Judge's observation that, 
if the 1lth defendant died before the appeal 


was presented, his legal representatives 


could not be brought on the record is un- 
intelligible. As all the parties are now 
before us we are able to adjudicate on the 
rights ofall concerned. 

An objection has further been taken 
that the plaintifis have no right to sue for 
recovery of possession of the portion. of 
the property in possession: of the defend- 
ants without suing for the whole land as 
it stood before the partition. In para. 5 of 
the plaint the plaintiffs have recognised 
the partition which was one of the subjects 
of the decision in Second Appeal No. 483 
of 1913, and this objection was not taken 
in the Trial Court and cannot be heard now. 

The second appeal is allowed. The de- 
crees of the lower Courts are set aside and 
the plaintiffs will have a decree for posses- 
sion as prayed for, on payment of improve- 
ments as given in the District Munsif's 
decree with costs throughout. 

Kumaraswami Sastri, J.—I agree 
with my Lord. 

VN, V. 
Z. K. Appeal allowed. 
(1) 26 M. 157 at p. 181; 12 M. L. J. 189. | 

(2) (1876) 2 Ch. D. 235 at p. 253; 45 L. J. Ch. 235, 

34 L. T. 267; 24 W. R. 443. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 371 or 199], 
January 24, 1924. 4 
Present :—Mr. Justice Venkatasubba 


Rao. 
"GANGI AMMAL- —PLAINTIFF—À PPELLANT 
VETSUE 
GOVINDA PADAYACHI AND. OTHERS 
* . —DEFENDANTS— RESPONDENTS. 
Transfer of Property Act (IV of 1883), s,. 55 (6 


tét f 0.1994] .- 


(d)—Vendor and purchaser— Vendee agreeing to dis- 
charge vendor's debts—Condition precedent—Sale in 


favour of mánor-—Minors father contracting party— 


Sale, validity of—Obligation to discharge prior in- 
cumbrances, nature of. 

Where a sale-deed provided that “certain debts 
shall be, discharged and the vendee may hold -and 
enjoy the lands exclusively with power to alienate by 
way of gift, exchange, sale etc.,” the discharge of the 
debts is not a condition precedent to the vésting of 
property in the vendee. [p. 627, col. 2.] : 

. Where there is a transfer in favour ofa minor, 
the father of the minor undertaking to discharge 
‘certain debts binding on the property, the minor 
being the beneficial owner and not.the contracting 
ies the sale cannot be treated as void. [p. 628, 
col, 2. 


Munia v. Perwmal, 26 Ind. Cas. 195; 37 M. 390 and 
Raghava Chariar v. Srinivasa Raghava Chariar, 36 
Ind. Cas. 921;- 10-M. 308; 31 M. L. J. 575; 20 M. L. T. 
407; (1916) 2 M. W. N. 363 (F. B.), followed. 

. Navakoti Narayana Chetty v. Loyalinga Chetty, 4 
Ind. Cas. 383; 33 M..312; 19M. L. J..752; 7 M. L.T. 
233, dissented from. 

The duty that is incumbent upon a- buyer under 
s. 55 © (d) of the Transfer of Property Act is a duty 
that does not arise from any implied contract. It is a 


ri d obligation imposed on a vendee. [p. 628, - 
coi. Z. 


‘ Rag ava Chariar v. Srinivasa Raghave. Chariar, 96 
Ind. Cas. 921; 40 M. 308; 31 M. L. J.575; 20 M. L. T. 
407; (1916) 2 M. W. N. 363, followed. i 


Second appeal against the decree of 


the District Court, South Arcot, in A. S. 


No. 161 of 1919, preferred against that 
of the Court of the District Munsif, Vridda- 
chalam, in O. S. No. 980 of 1915. N 
Messrs. P. R. Ganapati Iyer and S. Rama- 
swamy Ayiar, for the Appellant. < 
Messrs. N. S. Rangaswamy Aiyengar and 
C. E; Vasudeva: Rao, for the Re8pondents. 
"gUDGMENT.-—This suit was institut- 


“ed for the purpose of. recovering certain: 


property after setting aside a sale-deed. 
-One Muruga Padayachi executed a deed of 
sale on the 28th October 1905 in favour 
of his sisters grandson, Booraswami. 
Eleven years after this transaction, Muruga. 
.Padayachi’s widow seeks to set aside the 
sale on the ground that it was conditional 
upon the vendee fulfilling certain terms; 
that there was default on his part and that 
consequently the sale was, inoperative. It 
is said: that one of the conditions . was that 
the:vendee should marry an infant.daugh- 
ter of Muruga. Another condition is said 
to be that the vendee’s father should dis- 
charge certain debts binding upon the pro- 
perty. In regard” to the first condition, 
the District Judge has held that the marry- 
ing by Booraswami of the daughter of 
Muruga was not à condition precedent, 
and with this finding of fact. I cannot in- 
ferfere in second appeal, In regard to 
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-endorsement by Govinda Padayachi, 


‘not become his absolute property. 


65? - 
the second eondition, the debts referred to 
are those covered by Exs. II and A. So 
far as Ex. Ilis concerned, the lower Ap- 
pellate Court has arrived at'the finding 
that it was fully discharged. Ex. II isa 
deed of mortgage, and on it there is a 
the 
father of Booraswami which shows that 
Hs. 392-were paid by him on the 9th April 
1906 towards the deed in question. The 
balance ofthe amount due under Ex. II 
was discharged by the execution of a hy- 
pothecation bond on the lst August 1913 
by Booraswami himself, but it is argued 


. that the discharge of the debt by the 


vendee is no compliance with the condi- 
tion. I.do not see how it can be said that, 
when there is payment of the debt and dis- 
charge of the mortagage there has been 
no compliance. It was intended by the 
vendor that the debts should be paid, and 


“it would be strange to hold that it was 


not his desire that, if the debt was paid 
by the vendee himself the property should 
As 
regards the second debt, the District Judge 
has also held that.the plaintiff has failed 
to prove that the first defendant Govinda 
Padayachi had not paid Ks. 100-which was 
the amount which he was directed to pay 
by the sale-deed. 

. Apart from these findings of fact, I think 
the conclusion of the District Judge is, 
correct ; namely, that the term that the 
debts should be paid is not a condition 


‘precedent to the vesting of the property 


in the vendee: The translation before me 
of the material portion seems to be in- 
accurate. The correct rendering of the 
concluding part of Ex. I the sale-deed is: 
“The debts shall be discharged and the 
minor Booraswami may hold and enjoy the 
undermentioned lands exclusively with 
power to alienate by way of gift, exchange 
sale eto." ~ | 
.lt is perfectly clear that the discharge 


‘of the debt is not a condition prece- 


dent to the vesting of the property in 
Booraswami. 

The last argument advanced by Mr. 
P; R. Ganapathy Aiyar, the learned Vakil 
for the appellant, is that the sale-deed 
was taken in the:name of a minor and 
that the transaction is, therefore, void. I 


“must. say in this connection that this con- 


tention was given up when the appeal was 
argued before, the learned Subordinate 


‘Judge’ who made.the order. of remand and. 


628 
4. do. not think it'is open to the appellant 
now.to raise the :point...No -doubt this 
is merely a question oflaw, and if for the 
purpose .of 'advaneing: justice, it would be 
necessary to allow the appellant to raise 
a fresh.question of law,in second appeal, 
I shall not have. the sli ghtest hesitation 
io:permit him to do so; but in this 
particular .case, the object of the conten- 
| tion'is to.defeat a just claim by a techni- 
. cality,. and I do not think I would be 
justifed'in allowing a contention of this 


. kind to-be put forward for the first time 


here when it was expressly given up at 
an. earlier stage... However, in view 
the long argument that was advanced by 
Mr. Ganapathi Aiyar, . I may state what 
my view on this matter is. . 

In Navakoti. Narayana Chetty.v. Loy- 
_alinga Chetty (1) it was held that asale in 
favour of a minor was void, but the 


ground of the decision is very clearly. 


stated to be that itisimpossible to-con- 
ceive of asale without there being a con- 
tract .on the part of ‘the minor. It is said 
that. 1f.there: is a promise to pay & price, 
it would be invalid as ‘the’ minor cannot 
make .a contract in regard to. the pav- 
ment -of price. If, on the ‘other hand, 
money. was already. due to the minor, the 


transaction is equally void as the minor's | 
consent to’ make it a price is essential: 


to convert .the mere transfer of owner- 
ship into a sale.. But the judgment makes 
thé mistake .of. assuming that these are 
the only two. possible alternatives, and-a 
latter case. that came up for decision, 

Munia v. Perumal (2), made clearthis mis-. 
- take. There.the minor was not a contracting: 
party..and ono contractual obligations were. 
‘ undertaken .by him; and the learned 
Judges, who decided that case, held.that: 
the. sale in favour of the minor was not 
void... "The minor became the beneficial 
owner “under ‘the deed of purchase but he 
was ‘not: a party..to ‘the .contract. of. sale. 

On that ground; the sale was upheld, 

The observatioris in Navakoti Narayana. 
Chetty v. Loyalinage Chetty (1) ag I pointed. 
out, are too^general, and this. is the view 
taken ina later Full ‘Bench case Raghava. 
Chariar: v. ‘Srinivasa Raghava- Chariar (3).- 


vu the. case before:me, there.is a transfer, 


AN 1) 4 Ind Cas. 383; 33 M. 312; 19 M. L. J. 152, L x. 
MOI 26 Ind. Was. 195; 37: M..-390. ' 


36-Ind. Cas. 921; 40-M. 308; nx J. s 204, 2 


: (3) 3 
i F 407;-(1916) 2 MW. N. 363. | x 


danat ducit v: GOVINDA PAbavacitt, 
in. favour of the’ minor. 


of. 


` posed on ‘the vendee. 


[84:2 C: 1924); 

He. is. not, 
however. a contracting- party. .On the. 
Other hand, it is his father' who. under-: 
takes to discharge the encumbrances and; 
in these circumstances it -is obvious that 
the sale cannot be treated,as void. But: 
Mr. Ganapathy Aiyar seeks to distinguish” 


“the Full Bench’ case on the” giound- that, 


there the.whole of. the purchase-money had. 
been previonsly advanced but that in the 
present case the price was, to be paid on a 
future date. There is no force in this: 
argument. The principle underlying. Munia- 
v. Perumal (2) is equally applicable to the. 
faets of this case: I, therefore, am of opinion, 


‘that the sale in the present. case is not, 


invalid. 
But then it is said that, under .s. 55 


(5) (d) of ‘the Transfer of Property Act, thé; | 
buyer would be under an obligation to pay 
off monies due under previous eneumbranz 
ces, that there should be.deemed to exist: 
an implied contract “to pay the monies due: 
under Exs. II and Aand theminor being’ 
incompetent to contract the sale .is void. L 
The short answer is that, as, a- matter ‘of: 
fact, there i isan express contract between 
the minor's father.and the vendor to dis- 
charge the encumbrancesand the question. 


‘of implied contract does not arise. 


Even apart from that, I do not thirik, 
it can be said that the duty that is in- 
cumbent upon the buyer under s. 55 (5), 
(d).isa duty that arises from an implied 
contract; it'is-a statutory obligation im-, 
A mere perusal of the. 
various clauses and sub-clauses of s. 55 will, : 
reveal the utter unsoundness of the argument. 
that, the section deals with implied , con- 
tracts and both Sir John Wallis, O. J., and. 
Srinivasa Iyengar, J., in Rag hva Cariar., 
v. Srinivasa Raghava Chariar (3) - 
expressed the -opinion that the ‘duties — 
specified in the section are in the nature. 


of statutory obligations and with respect. 


that seems to be the right view. . 
The appeal, therefore, fails and is dismiss. 


ed with costs. fe, 
AVN: Y. . Appeal dismissed, ` 


" 
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MADRAS HIGH COURT. 
"ORIGINAL SIDE APPEAL No. 54 or 1922. 
207 November 30, .1923. 
Present:—Sir Walter Salis Schwabe, 
Kr., Chief Justice, and Mr. Justice. 
Ramesam, | 
VELAMAKANYA KRISHNAIYA— 
DEFENDANT—APPELLANT 


VETSUS ; 
“PONNUSWAMY AIYAR AND ANOTHER— 
A. PrAINTIFFS—HRESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 59—Re- 
gistration Act (XVI of 1908), s. 40—Construction of 
document—Equitable mortgage—- Registration. 
. To ascertain whether a document itself constitutes 
a mortgage or is merély a memorandum of an equit- 
&ble mortgage and is admissible in evidence without 
registration, the test is to see whether the document 
constitutes the bargain between the parties or is mere- 
ly the record of an already completed transaction. 
For this purpose the terms of the document itself are'a 
better guide to the truth than verbal evidence given 
afterwards by ‘persons either trying to escape, 
from liability or to establish it: The easiest 
-guide is the question whether . or not the money 
was paid before the making of the document, 
because, if:the money is handed over contemporaneous- 
ly with, or in exchange for, the document or after the 
document, it will be very difficult to establish that the 
document did not contain the terms of the bargain 
between the parties, [p. 630, col. 1. 

Subramanian v. [utchman,-71 Ind. Cas. 650; 50 C. 


4 


338; (1923) A. I. R. (P. C.) 50; 44 M. L. J. 602; 32 M. L.. 


T. 184; 25 Bom. L. R. 582; 1 R. 66; 2 Bur. L. J. 25; 38 
O. L. J. 41; 18 L. W. 446; (1923) M. W. N. 762; 280, 
W. N. 1; 50 I. A. 77 (P. O.) and Shaw v. Foster, (1872) 
5 H. L. 321; 42 L. J. Ch. 49; 27 L. T. 281; 20 W. R. 907, 
relied on.. ' 3 

Elumalai Chetty v. Balakrishna Mudaliar, 66 Ind: 
'Cas. 168; 41 M. L. J. 297; 14 L. W. 379; (1921) M. W. N. 
1045 44 M. 965; (1922) A. I. R. (M.) 344, held not good 
aw. 7. 
" . Plaintiffs took over the assets and liabilities of an 
old firm from whom the defendant had borrowed 


certain sums of money secured by promissory notes 
and deposit of title-deeds. - On taking over the firm, 


ihe plaintiffs made a further advance of a loan to the - 


defendant and took a pro-note for the whole amount of 
the latter's indebtedness and a letter styled "a collate- 
ralsecurity letter" was then passed by the defendant 
in favour of the plaintiffs which recited the above facts. 
and stated: “Ihave this day ‘executed a pro-note in 
your favour for the sum taken to-day and the sum due 
already. - So let it be known that I have retained with 


you as collateral security my document of Collector's 


certificate in respect of my house" : 


- Held, that the document merely recorded a charge 
which had already been created and there was a com- 
` pleted contract of mortgage before the letter was 
passed, and that the letter was, therefore, admissible 
in evidence without registration. [p. 630, cols. 1 & 2.] 


Appeal from -the judgment of Mr. 
‘Justice Phillips, dated the 3rd March 1922, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Courtein' 
Q. S. No. 248 of 1920, ' | ` 


VÉLAMAKANYA KRISHNAIYA V. PONNUSWAMY AIYAR, 
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. Mr. V. Radha Krishnayya, for the Ap- 


pellant, 


Mr. H. Rama Rao, for the Respondent. 


0 JUDGMENT. 

Schwabe, C. J.—This is an appeal 
from the judgment of Phillips, J., in which 
he decided that a loan made to the 
defendant by the plaintiffs’ firm secured 
by promissory notes.and by deposit of 


 title-deeds was secured by a valid equit- 


able mortgage. The facts of the case 
are that the defendant was a servant 
in a certain firm and had borrowed from 
‘time to time monies from that firm secured 


“by promissory-notes and by deposit of tiile- 


deeds of his house. The firm dissolved and 
the.plaintiffs' firm took over the assets and 
liabilities.of the firn and continued the 
defendant in their employment. Shortly 
after the taking over of the firm they made 
an advance of Rs. 500 to the defendant and 
took & promissory-note from him for the 
outstanding' amount of his indebtedness 
to the old firm plus Rs. 500 and at a later 
date'they made further advances to him, 
some, secured by promissory-notes. About 
the time ofthe. advance of Rs. 500 the 
document, Ex. B., was executed by the de- 
fendant and it runs thus. 


“Collateral security letter in respect of a 
house executed in favour of Messrs, Peruru 
Viswanadham and Koneti Desikacharyalu 
Co. of Madras. As you have this day obtain- 

"edan assignment of the sum of Rs. 1,945 


‘due by me to Messrs. Peruru Viswana- 


dham and Co.. the same being the sum of 
principal and interest due, I have this day 
executed a pro-note in your favour for this 
sum and the sum of Rs. 500 taken today 
i. e., the total of Rs. 2,445, so let it be 
known that for that I have retained with 
you as collateral security my document of 
.the Collector's certificate No. 815 in respect 
of my house bearing door No. 11, Thiruva- 
vateeswaranpet, Madras." 

This, I understand from my learned 
brother is a more accurate translation than 
‘that printed in the documents. The de- 


fendant says that that document is in itself 


an equitable mortgage of.his house and, as 
it has not been registered it-cannot he given 
in evidence. 

"The law on the’ subject has on several 
occasions been said-io be quite clear, but 
the -application of the law as far as: I can 
see, has not been easy. The Privy. Council 


é 
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in Subramanian v. Lutchman (1) applying 
the principles laid down by Lord Cairns in 
the leading case of Shaw v. Foster (2) said: 
"the testis, did’ the document constitute 
‘the bargain "between the parties or was it 
merely the record of an already completed 
transaction." 


Tf it constitutes the bargain, then, on the 
well-known rule that, where contracts are 
reduced to writing, you cannot give parol 
evidenee of their contents, in' order to 
prove the mortgage, the plaintiff would 
- have to attempt to put in as evidence the 
document, and if it is a mortgage document, 
hewould be precluded from so doing by 
the Transfer of Property Act and under the 
Registration Act. The question in each 
case, which it is difficult to decide, is whether 


or not the document does constitute the- 


bargain or is merely a record. of a completed 
transaction; and I think that when one 
looks at the cases, the easiest guide is the 
question whether or not the money was paid 
before the making of the document, because 
if the money is handed over contemporane- 
' ously with, or in exchange for, the docu- 
ment or after the document, it will be very 
difficult to establish that the document did 
not contain the terms of the bargain be- 


tween the parties. | In order to arrive at the. 


true faets in respect of that question, I 
think that the first thing to dois to look 
at the document itself. In many cases, it 
wil appear from the document that the 
document is handed over before anyad- 


vance is made; in some cases it will appear. 


from the document that the document 
comes into existence in reference to a prior 
advance, as for instance, where an advance 
is secured by a promissory note and the 
document giving equitable mortgage of the 
property as security is dated at a later date 
than the time of the advance; and, as a 
general rule, the terms of the document 
itselfare a better guide to the truth than 
the verbal evidence given afterwards by 
persons either trying to-escape from the 
liability or to establish it. The terms of 
the document are to the, effect that the 
matter had already been’ completed, and I 


do not think that this document was made. 


(1) 71 Ind. Cas, 650; 50 C. 338; (1923) ArT. R. (P- C.) 
50:44 M. L. J. 602; 32 M. L. T. 184; 25 Bom. L, R. 
589; 1 R. 66; 2 Bur, L. J. 25; 38 C. L. J. 41: 18 L. W. 


1872) 5 H. L, 321; 42 L, J, Oh, 49; 27 L. T. 281; 
20 W. R. 907. | 


VELAMAKANYA KRISHNAIYAU, PONNUSWAMY AIYAR.. 
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to create a charge. I think it was merely 
recording the charge which.had already 
been created, and I think it can be said 
that there was here a completed contract of 
mortgage before the letter was passed, so 
distinguishing it from Bhairab Chandra 
Bose v. Anathnath De (3) where, on the 
terms of the document there and from the 
surrounding circumstances, it was held that 
it could not be said that there had been a 
completed contract before the letter was 
passed.. I rely mainly on the. past tense 
used in the letter. It says that the pro- 
missor has executed the promissory note 
and that he has taken a sum of Rs. 500 
and he purports to inform the new firm 
that he has left with them his documents as 
collateral security. I think on the whole it 
is merely recording the facts for their in- 
ormation and, of course, in order to 
provide them with strong evidence if 
necessary, and not making the bargain by 
the letter. 


The oral evidence is not satisfactory. 
The defendant himself does not make good 
on his evidence the case for which he is 
contending. The evidence called by the 
plaintiffis not satisfactory because it is that 
of gumastas who knew very little about the 
facts and that of a partner of the firm-who, 
though he gives some strong evidence from 
which it could be inferred that the bargain, 
had been in fact completed before this 
document, does not pretend to have been 
present or to be able to give definite first 
hand evidence of the facts. 


On the whole, I must come to the con-’” 
clusion that the learned Judge is right. I 
should add that in his judgment he express- 
ed the view that, even if this document did ` 
contain the terms of the contract made, it 
would be possible for the plaintiffs to prove 
their equitable mortgage by proving the 
faetof the deposit of the title-deeds with 
them. Inso holding, he was following the 
decision in Elumalai Chetty.v. Balakrishna 
Mudaliar (4) which, I think, in view ofthe . 
later decision of the Privy Council in 
Subramoniam v.Latchman (1) can no longer 
be taken to be the law. 

The appeal must be dismissed with costs. 
The Receivers may take their costs from 


- (3) 57 Ind. Cas. 686; 24 C. W. N. 599; 310. L.J. 
1 


(4) 66 Ind. Cas. 168; 41 M. L. J.. 2907; 14 L. W. 379; 
asp) M, W. N. 704; 44 M. 965; (1922) A. I. R. M) 


, 


‘transaction of Ex. B even in the 


. Strictly the assignment would have to be 


The telugu 


diffieulty arises. 
judgment. , 


[84 I. ©; 1024]. 


the estate in the -first instance. 
months’ time is allowed for redemption. 
.Ramesam, J.—I would add that the 
first 
sentence is not strictly accurate. It ought 
torun. “As I have this day got novated 
in your favour the sum of Rs. 1,945 etc.” 
is ~ “Avala” , which. means 
novation and not assignment. If the plaint- 
iffs firm are assignees from the old firm, 


Six 


a registered instrument. But no such 
I agree with my Lord's 


V. N. V, Appeal dismissed.. 


“t 
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ALLAHABAD HIGH COURT. 


First OrvinL, Appears Nos. 131 anp 204 | ^ 


oF 1921. 
July 9, 1924. 
Present: —Mr, Justice Mukerji and Mr: 
Justice Dalal. 
BEHARI LAL—DEFENDANT—APPELLANT 
versus ` L 
SHIVA NARAIN AND OTHERS—PLAINTIFES 
AND BADRI PRASAD AND ANQTHER—: 


: DEFENDANTS —~RESPONDENTS. 
Procedure Code (Act. V of 1908), s. 92— 


f 


Civil 


. Limitation Act (LX. of 1908), s. 10, Sch. I, Art. ,120— 


Trust—Scheme suit—Suit, whether maintainable 
against trustee de son -tort--Heirs of testator, liability 
of—Limitation. ` Un 


' > A suit, under s, 92 of the C. P. C, is maintain- 


_trustee. [p. 628, col. 1, 


able against a trustee de son tort. [p. 637, col. 2.] 
Ram Bilas v. Nitya Nand, 69 Ind. Cas. 990; 21 A. L., 
J. 105; 44 A. 652; (1922) A, I. R. (A) 512, followed. 
Seétion 10 of the Limitation, Aet does not apply 
to a suit against-any one other than an express 


Krishnan Patter.v. Lakshmi, 66 Ind. Cas. 858; 45 
M. 415; 42 M. L. J. 119; 30 M. L. T. 238; (1922) A. 
1. R.M.) 57; 16 L. W.-886, relied on. 

Dhanpat Singh Kuthory v. Mohesh Nath Tewari, 57 
Ind. Cas, 805; 24 C. W. N. 752, dissented from. . 

A suit for accounts against a trustes de son. tort 


is governed by Art. 120 of Sch. I to the Limitation 


-a 
T 


' not be spent for the religious 


Act and such à person is liable to aceount only for 
a period of six years prior to suit. [p. 634, col. 2.] 

A Hindu testator gave the following directions in , 
his Will concerning his property:— 

“My wife is the owner ofa moiety of the property 
and cash’ including the outstanding debts while , 
the other moiety should be spent forthe  under- 
mentioned religious objects with the advice and 
sanction of a Sabha of five members whose names 
are mentioned below. ‘The principal amount should 
objects, only the 
‘profits should be utilized. -As long as my wife is 
alive she is.the absolute owner of.her moiety share, 


J 
1 , r 


M 
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Towards'the close of her life she has power to giva 
in consultation, with her. brother Lela Behari Lal, 


her property to her daughter or for such religious © 


objects as she chooses. The moiety share of my 
property which Ihave dedicated for religions objects 
shall remain in the charge and custody of my wife 
and after her death the person to whom she gives her 
own property shall have the same power as she had. 
My wife or her successor shall not have power to 
spend anything out of the property dedicated by 
me for.religious objects without the advice and the 
sanction of the Sabha.” He then described what the 
religious objects were and gave the names of the 


. members of the Sabha anda list of religious objects 


according to him. Behari Lal was appointed manager 
to manage the property after his déath and was 
directed to manage honestly, 
any one and to render accountsto his wife. 
testator's wife died without 


The 
making any dis- 


. position of her property and. was succeeded by her 


daughter. -After the death of the daughter disputes 
arose “between defendants Nos. land 2, who were 
ihe nephews of the testator on the one hand and 
Behari Lal, on the other. A compromise was 
arrived.at in which the existence of the trust 
was admitted but the compromise was not acted 
upon. By a subsequent compromise two-thirds of 
the entire property was allotted to defendants 
Nos.‘l and 2 and the remaining one-third was 
retained’ by Behari Lal, the parties agreeing that 
each of them should be liable with respect to the 
chargeg- on the property tothe extent of the share 


» received by him. Ina suit under s. 92 of the C. P. 


C. by persons interested in the objects of the trust, 
for appointment of trustees and, for accounts, ete., 


, "Against defendants Nos. 1 and 2 and Behari Lal, who 


was impleaded as defendant No. 3, the Court passed 
a decree directing Bihari Lal to make over the 


whole of the property in his possession to the trus-' 
tees appointed under the decree while ‘defendants - 


Nos. l and 2 were directed to make over one-sixth 
of the property to the trustees, thus making a total 
of one-half, for purposes of the trust in accordance 
with the provisions of the Will. On appeal: 

Held, (1) that defendants Nos. land 2 and Bihari 
Lal were esch liable to mak» over to the trustees one- 
half of the property received by cach of them under 

‘the compromise and that Behari Lal was entitled to 
retain the other half of the property allotted to him 
under the compromise; [p. 6314, col. 1.] 

(2) that as defendants Nos. land 2 claimed to have 
succeeded to the property as the heirs of the testator, 
their position with respect to the trust was that of 
express trustees and they were bound to administer 
tthe trust according to the terms of the Will; [p. 633, 


eol. 2. 

. 8) ut so far as defendants Nos. 1 and 2 were 
concerned the suit was governed by s. 10 of the 
Limitation Act and no question of limitation, there- 
fore, arose with respect to their liability to account 
for the trust properties; [p. 634, col. 1.] 


(4) that by taking upon himself the duties ofa 
trustee Bihari Lal had rendered himself liable as a, 
trustee de son tort but that as regards him the suit 
was governed by Art. 1200f Sch. I to the [Limitation 


without oppressing' 


Act and he was liable to account only for a period of : 


six years prior to the suit. |p. 634, col. 1 & 2.] 


. First appeal from a decree of the: District . 


Judge, Farrukhabad. 
Dr:K, N, Katju, for the, Appellant, 


i 


“Dr, Surendra Nath Sen; Messrs. Iqbal 

Ahmad and Panna Lal, for the Respondents. 
m JUDGMENT. 

. Mukerji, J.—These two appeals arise 
out ofthe same suit, No. 1 of 1920, institut- 
edinthe Court of the District Judge of 
Farrukhabad under s. 92 of the C.. P.O. 

-One Narain Das was the owner of a large 
property, consisting of zemindaris, bonds, 
moveables, etc. These were all his self- 
acquired properties. He executed a Will 
on the llth of September 1901 the effect 
of which will have to be considered in 
greater detail later on. Suffice it to say 
for the present that,. thereby, he gave one- 
half of the property to his wife absolutely 


and he directed that the income from the: 


other half should be spent. on certain 
charities connected with the Arya Samaj 
religious rites and. education. of boys and 
girls; He had a wife's brother in: Behari 
Lal, the appellant in Appeal No. 131 of 
1921. He directed by the Will that Behari 
Lal should manage the property and render 
accounts to his: wife. He also desired. that 
& party of five gentlemen, including Behari 
Lal himself, should form an advisory board 


for the carrying out of these charities. 
Narain Das died soon after the execution: 


of the Will. His wife Musammat Chironja 
died on the 20th of. June 1903. Their 
daughter Musammat Shushila died on the 
19th of April 1907. Narain Das had a 
brother Parmanand, whose sons Badri 
Prasad and Lakhmi Chand are the appel- 
lants‘in the connected’ Appeal No. 204 of 
1921. On the death of Musammat Chironja, 
Behari Lal applied for the issue of a Pro- 
bate of the Will of Narain Das and in spite 
of objections filed on behalf of Narain Das's 
daughter and his nephews Badri Prasad 
and Lakhmi Chand, by order dated the 14th 
. of August 1903, a Probate was issued. On 

ihe death of Musammat Shushila, a suit 
was instituted by Badri Prasad and Lakhmi 
Chand.in the Court of the Subordinate 
Judge for recovery ofthe entire property 
of.Narain Das against Behari Lal. They 
claimed as the lawful heirsof Musammat 
Chironja and Narain Das.. The halfshare 


given ' to Musammat Chironja was claimed 
by way of defence by Behari Lal on the. 


allegation: that Musammat- Chironja had 


not been married in. one of-the approved - 


forms and, therefore, the property, being 
her siridhan, went to the heirs of her father 


and, therefore, to Behari Lal himsef. Thè ~ 


suit, was, however, compromised on the-16th 
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of. April-1908 and it was agreed that Badri 
Prasad‘and. Lakhmi Chand should pay to 
Behari Lala sum of Rs, 6,000 and Behari 
Lal should hand over the property to the 
then plaintiffs and the plaintiffs should 
maintain the charities. We, however, find 
that subsequently this compromise was not 
carried out and a further suit was brought 
by -Badri Prasad and Lakhmi Chand on 
the 21st of April 1910 against Behari Lal 
for recovery of possession of the property ` 
of Narain Das. There was again a com- 
promise on the 8th of February 1911. The 
property was divided between the parties 37d . 
going to Badri Prasad and his brother, and 
ird to Behari Lal. It was also agreed that 
the properties divided between the parties 
should continue to be liable for the payment 
of certain specified debts and such other 
liabilities to which they might be subject. 
Mutation of names followed this conpromise 
and parties were recorded as in possession 
of their respective shares under the com-. 
promise. Three years later, in 1914, Badri i 
Prasad applied for perfect partition of his . 
share Behari Lal objected and he said that 

he was in possession of one-half of the pro- 
perty for the administration of charities and 
that it was the other half of the property that 
had been divided among the parties: in 
the ratio of 2 to 1.. It seems that he was 
in possession as a lambardar. He contend- 
ed that, in this view of the compromise, 
the applicant had not got-a sufficiently 
large area to allow of a perfect partition. 
being effected. The Deputy Collector con- 
ducting the partition held that the objec- 
tion did not raise any question „of title: 
such as had not already been .settled 
between the parties by a decree of a com- 
petent Court.and he dismissed Behari Lal's 
objection. Anappeal was filed’ by Behari 
Lal to the Court of the District Judge and 
to the High Court and the appeals were 
dismissed. The High Court in their judg- 
ment (at p. 175 of the printed record) dated 
the: 12th of April 1917, made certain: 
remarks which will. be noticed later on. - 
Three years after the High Court had 
decided the case, the suit, out of which this 
appeal has arisen, was instituted by three 
Hindus, being members of the Arya Samaj 
of Farrukhabad, with the permission: of the 
Lagal Remembrancer claiming the adminis- 
tration of the property which they alleged 
had been endowed by Narain Das by his 
WIS 4 . de Be A DENEN 
Séseral:defenees- were- separately takeh- 
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by Behari Lal ànd by Badri Prasad and-his 


brother. -The suit has been decreed: by. the 

learned District Judge and he held that as 
to half the property of Narain Das, Badri 
Prasad and Lakhmi Chand should have 


it and. they. should disgorge ith out of the - 


$rdshare taken by them and Behari Lal 
should give up his‘entire ird share received 
by him under the compromise: The learned 

udge also directed’ accounts to be taken. 
He also directed that ‘such properties: as 
had been. acquired out: of the property,of 
' Narain-Das should also be given up’ by 
` the defendants. Hence the appeals.’ | 
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“On ‘behalf of Béhari Lal, it has been. 


urged that he-should not be called upon 
to give up the entire 4rd. share taken by: 
him, but he should give up only ith 
share. He also contends that the suit for 
` accounts was barred by three years’ rule of 
limitation. -The-point was also taken that 


in the circumstances of the case’ the. appel-. 


lant was not liable to be removed.from the 
trusteeship. But this last mentioned point 
was not-seriously pressed. On behalf of Badri 
Prasad and Lakhmi Chand, the argument 
was that the lower Court was right in 
calling upon Behari Lal to give up the 
entire property that had fallen into 
his share under the compromise decree, 
that they were mere trespassers and the 
suit was not maintainable against them 
and ‘lastly. the suit was barred by limitation 


against them. It was also urged that the: 
liabilities ‘of the several defendants should - 


be separated. i 
It will be noticed that some of the points 


urged on behalf of Badri Prasad and his’ 
brother were not taken in the memorandum . 


of appeal. But as the points were those 
oflaw they were allowed to be urged. 

The points for determination, therefore, 
in these appeals are :— | 


(L) Whether the suit against Badri 
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Point. No. 1—It'is urged. that Badri 
Prasad and Lakhmi.Chand were mere tres- 
passers, so. far as the endowed property 
went and the suit against them under 
s.'92 of the C. P. C. was not maintainable. 
There are two answers to this argument :— 
First, they are, on their own showing and 
on subsequent admission of Behari Lal, 
the heirs of Narain Das and they are, there- 
fore, the heirs of the founder of the trust. 


. In this capacity they are themselves express 


trustees since the death of Musammat 
Shushila,. which occurred on the 19th of 
April 1907. Under the Will which is printed 
at p. 59of the record half the . property was 
given ‘to the wife Musammat Chironja and 
as to the other half it was dedicated to 
certain charities. It was mentioned that 
only the income from half the property 


. would be devoted towards ‘the expenditure 


for: the. maintenance of charities. and the 
corpusof.the property, the subject-matter 
of the endowment should remain in. the 
charge and custody of the wife and after 
her death, in the charge and custody of 
such.person as might receive the property 
from the wife, Musammat Chironja. Musam- 
mat Chironja did not execute any Will or 
gift and did not nominate any successor to 
her for the purpose of holding.the trust 
property. According to established princi- 


` ples, therefore, the persons who were the 


heirs of the creator of trust became the 
party entitled to administer it. In this 
view Badri Prasad and: Lakhmi Chand 


: became the express trustees and they were 


Prasad and Lakhmi Chand is maintainable? ` 


(2) Whether Behari Lal should give up 
the entire ird property or he should .give 
up only halfofird,thatis jth? > | 
12 What is the position in law of Behari 

alr. . f i i > 

(4) Whetherthe claim for accounts. is 
barred by time as against him? - i 

(5) What is the position of Badri Prasad 
and Lakhmi Chand and whether the suit 
for accounts -is barred against them?’ 

o» Whether the liabilities of the several 
defendants should be’ separated, 
whatarethe li&ábilities.-of the:defendants?.. 


i 


if ,80,. 


"liable as trustees de son tort. 
„ready stated, they took upon themselves 


bound. to administer the trust. Indeed, 
under the compromise of 1907 printed at p. 
113 of therecord these men took upon them- 
selves the charge.and custody of the pro- 


. perty impressed with the charities. They 


are, therefore, liable as trustees and the 
suit against them is à proper one. 

Further, these men, namely, Badri Prasad 
and Lakhmi Chand even if they were 
not trustees, as heirs of the founder of the 
trust, they took upon themselves the duties 
of the discharge of the trust and became 
As I have al- 


the duties of trustees: in express: terms by 
the. compromise of the 16th of April 1908 
(p. 113). In the subsequent compromise no 
mention of the. trust: was made, but it was 
expresslystated that thepropertyin the hand 
of both the parties;would continue to be 
liable for such charges for which they 
might -be-reasonably, lidble,. The ‘compre-, 
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mise is printed atp. 155 of the Seo. The 
“charges ” besides those of the debts, could 
only mean the charges attributable to the 
endowment. , 

_Thold that the defendants are liable as 
trustees and the suit is rightly maintained 
against them. . 

This finding disposes of: the Issue No. 5 
as well. 
<. The defendants, Badri Prasad and Lakhmi 

Chand, are express trustees] and the suit 
against them is maintainable under s. 10 
of the Limitation Act without being barred. 
‘by any length of time. 

Points Nos. 2 and 3.—Behari Lal ad- 
mitted in para. 2 ofthe written statement 
filed in the: suit (see p. 14) that Badri 
Prasad and Lakhmi Chand: were the rever- 
sioners-to the estate of Narain Das and his 
wife. He has no right to the property as 
an'heir although he laid & claim to it 
during the litigation of 1907. His title to 
the property isonly what he gets by the 
compromise of 1911. Although Behari Lal 
was directed by the Will to manage the 
property, he was given no position as a 
trustee and the trust property never vested 
in him. He was to keep an account and 
render it to his wife. It is true that either 
as one of the members of the committee 
or as the manager of the property Behari 
Lal took upon himself the position and 
duties of a trustee. But he,, thereby, 
became only a trustee de son tort and 
that is his position under the law. I find 
accordingly. 

Before leaving this issue I may point 
out that in the judgment of the High Court 
in the partition case, Behari Lal was des- 
cribed as the trustee of the ird property 
given to him. ,That was & statement con- 
trary to the evidence adduced in this case 


and the remarks of the High Court have. 


not the effect of res judicata. They had 
no bearing on the case. That being the 
‘ ease, Behari Lal is entitled to retain half 
of ird which he got by the compromise. 
There seems to be no reason why he should 
give up the entire ird share while the 
other defendants Badri Prasad and his 
brother should keep half and give 4th 
only. I find that Behari Lal is liable to 
give up only. jth share and his position 
is that of a trustee de son tort. 

Point No. 4.—Behari Lal: being a trustee 
de son tort, toa suit for accounts against 


him, s. 10 of the Limitation Act will not' 
-apply---for-it applies to cases. of express. 
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trust. The Madras High Court in the cased. 
reported in Rajeswara Dorai v. Ponnusamt 
Tevar (1), and -Krishnan Patter v. Lakshmi 
(2) appear to have taken the same view as 
myself. A contrary opinion was expr essed `. 


- by the Calcutta High Court in Dhanpat 


Singh Kuthory v Mohesh. Nath Tewari (3), 
but no reasons were given. There can be 
no question about the liability of Behari 
Lal. The only question is what rule of 
limitation would beapplieable. The learn- 
ed Counsel appearing for him could not 
point out any appropriate Article. The 


- result is that Art. 120 would apply and 


Behari Lal must render accounts of the 
properties received by him for the period 
of six years prior to the suit. 

Point No. 6.—The liabilities of the de- 
fendants should be separated simply because 
they did not. act .anywhere in concert 
except for depriving the charities of their 
source of income. I have already stated 
that Behari Lal is responsible to render 
accounts for only six years prior to the 
suit, The suit was instituted on the, 9th 
of April 1920 and Behari Lal must render 
accounts from ‘the 9th of April 1914. The 
property which was in his hands on or 


subsequent to this date must be accounted 


for and th» income from these properties 
must.also be accounted for. It is to be 
mentioned that after the compromise dated 
the 8th of February 191 Behari Lal had 
in his possession only ird of the immove-. 
able property. 

As regards Badri Prasad and his brother, 
they became. the heirs to the property on 
the death of Musammat Shushila, that is 
19th of April 1907. Any property that came 
into their hands on or after this date must . 
be accounted for. 

The result is that I would modify the 
decree of the Court below as indicated 
above. The learned Judge's order in other 
respects must stand. i 

Dalal, J.—These are two appeals from 
different sets of defendants in a decree pass- 
ed by the learned District Judge of Far- 
rukhabad in asuit under s. 92 of the C. 
P.C. The plaintiffs were the President, 
Treasurer and a member of the Arya 
Samaj in City Farrukhabad and  de- 
sired certain’ directions ofthe Judge to re- 


(1) 61 Ind. Cas. 907; 44 M. 277; 13 L. W. 56; 40 M. 
L.J 52; CS? M. W:N, 37; 29 M. L. T. 101. 
2) 66 Cas. 858; 45 M. 415; 42 M. L. J. 119; 30 
M. LAT 938. fom) LT B QD S7 16 L. W. 886 
(3) 57. Ind. Cas. 805; 24 O; W. N, 792... 
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move trustees, to appoint other trustees, to 


obtain from the defendants details and par- | 


ticulars relating to the trust property and 
io obtain accounts from the defendants, It 
‘was further prayed that a scheme relating to 
the trust property may be prepared and an 
order for the purpose of enforcement of the 
trust may be passed. The defendants were 
represented to be trustees of the property in 


suit under the Will of one Narain Das. The. 


. learned Judge ordered the removal of the 
defendants from the position of trustees of 
half the property.of Lala Narain Das and 
directed that the defendant Behari Lal shall 
make over possession of the entire one-third 
-property in his possession and the defend- 
ants Badri Prasad and Lakhmi Chand of 
4th out of the rd in their possession. 
He further appointed the President and 
Treasurer of the Arya Samaj, Farrukha- 
bad to be ex officio trustees of half the 


property. The property covered both zemin-. 


dari and moveable property of. every kind. 
The defendants were directed to give details 
of the property making up the trust and to 
furnish an account; they were further direct- 
ed to pay to the new trustees the arrears of 
net income of the trust property with:simple 
interest at 6 per cent pér annum from theend 
ofeach yearin which the incame accrued till 
the date of payment. Thethree defendants 
were held to be jointly and severally liable 
to pay these arrears of income. "Though it 
was not specifically mentioned from what 
: date the. accounts were to be rendered. It 
appears from the Judge's reference to the 
. period of limitation thatthere wasnone and 
that accounts were to be rendered from the 
date of the death of-Narain Das. A scheme 
of-management was laid down with which 
we are'not concerned in these appeals. , 
The decree, therefore, amounted to a decree 
for possession of zemindari properties and a 
preliminary decree for accounts and for a 
determination of what may be found due 
on account of arrears of profits and of move- 
able property and cash. : 
The facts giving rise to the litigation may 


be summarised. The following pedigree 


shows the relationship of deféndants N 


os. 1 
and 2 to Narian Das: 





— = 


Narain Das Parmanand 


Musammat Chironja, . xw 


. | — m , 
(widow). vH oe m Chan, 
E. t 
Musammat Shushila,. ( Nol) (defendant 


No, 2.» 
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Defendants Nos. land 2 are Narain Das’ 
brother's‘ sons. Defendant No. 3 Behari Lal 
is brother of Musammat Chironja, wife of 
Narain Das, Weshall examine the terms 
af the Will of 11th September 1901 when 
we come to determine the nature of the 
possession of the different defendants. 
For the present it is sufficient to say 
that Narain Das made a trust of half 
his property for charitable purposes con- 
nected with the Arya Samaj. He left 
half. his estate absolutely to Musammat 
Chironja as he was entitled to do, being a 


. separated Hindu. .On his death his widow, 


Musammat Chironja, took possession of 
the property. Narain Das died in Novem- 
ber 1901 and his widow on 28th June 1903 
intestate. Behari Lal then applied for Pro- 
bate of the Will as executor appointed by the 
Will and Probate was granted to him on 20th 
July 1908, (p. 73 ofthe record). The daughter 
and the officials of the Arya Samaj objected, 
but their objection was dismissed and the 
order granting Probate was upheld by this 
Court (p.175) Musammat Shushila died 


on 19th April 1907. On 7th October 1907 


Badri'Prasad and Lakhmi Chand filed a 
suit'against Behari Lal for recovery of the 
entire estate of Narain Das (plaint p. 99). 
In the plaint they mentioned the Will of 
Narain Das in para 3. In his written state- 
ment (p. 111) Behari Lal pointed out that 
Narain Das had made a charitable trust of 
half his estate, He contested the claim of 
Badri Prasad and Lakhmi Chand to succeed 
to the: property of Narain Das. That 
point is immaterial here. The suit was com- 
promised on 16th April 1908 (p. 113.) 

. Under the compromise the plaintiffs of 
that suit were declared to be owners of the 


entire property but liable to pay Rs. 6,000 


to Behari Lal. They did not ask for further 
accounts from Behari Lal and it was further 
agreed: 

-“That portion of the property which has 
been dedicated to religious objects under 
the Will shall remain in the charge and cus- 


. tody of the plaintiffs who shall aet upon the 
directions given in the Will." 


Behari Lal and Lakhmi Chand then 
obtained a succession certificate from the 
District Court (pp. 125-and 129)and recovered 
some of the moveable properties. Behari 
Lal however did not make over the zemin- 
dari property, so another suit was brought 
by them on 21st April 1910 for the zemindari 
property and some other property. In the 
plaint of this guit-also (p: 137) the Will exe- 
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‘uted by Narain Das is mentioned in . para.. 
3. In his written statement (p 147) Behari | 


Tal contended that a suit regarding endowed. 
property should have been instituted im i 


ihe: Court ofthe District Jud ge.. Itis clear 
that. in. this suit also the trust was brought 


into.i issue. 
-on.8th February 1911 (p. 155). 


The:terms important for the “purposes of: 


these appeals are the first two :— 

. (I) The claim was decreed in favour of 
the..tplaintiffs in respect ,of $ and 
was to be dismissed in respect of. ird 
which was to remain with the defendant: The 
plaintiffs were .to obtain mutation of names 
-of tas SEMANGAT, property to the extent of 


ar 

"b. The sinis and the morais were 
to remain liable for the debts specified in 
the compromise and also. far other charges 
0n the, property in dispute.to the extent of 
$rd'and the defendant and his property 
was to be liable for the same to the extent 
of 4rd. The whole was thus to be liable 
for. the. said. debts. and other charges. 


These terms indiéate that as regards the, 


trust Badri Prasad . and: Lakhmi ‘Chand 
rendered themselves liable to the extent ‘of 
2rd and Behari Lal to the extent of ird, 
Mutation of names was obtained according g- 

"08 95th June:1914 Badri Prasad applied 
to thé Revenue Court for a partition of -his 
ird, share. Behari Lal objected on the 
ground that the applicant was in posses- 


Bion not of ird but. of $th. of the pro-. 


perty under the: compromise of 8th Febru- 
ary 1911, because the compromise related 
‘only to half the property, the other half be: 
ing trust property in the- custody of Behari 
Lal, If this were the case Badri Prasad 


would not possess a ‘sufficiently large area 


of land to obtain a partition. .The objec 
tion was dismissed by the Revenue Court 
and also by the District Judge. On appeal 
‘by Behari Lal this order of the District 
Judge was confirmed by this' Court on 12th 
"Aprili 1917. In this judgment occurs the 


following observations of a Bench of this 


Court :—- 


“It seems that the appellant has undoubt-. 


edly been guilty of a breach of trust so far 
asthe Arya Samaj is concerned, but there 


can-be also no doubt that he entered ‘into: 
that compromise as representing, the Arya: 


‘Samaj or rather the interest which they had 
obtained. under the Will. What possible 


xightt ‘thie. appellant , gould: have -to® any port 
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tion of the estate except in. his. capacity as: 
trustee for the “Arya 
Samaj, we fail to see. It seems- quite. 
clear-that any part of the property which 
the appellant holds is held by him as trustee” 


‘and. that: he is liable to account for the © 


same" 
“After the partition the present suit .was 
instituted on behalf.of the Arya Samaj on. 


9th April 1920... 
^ Jn these appeals the learned Counselfor.. ` 


Behari Lal pressed only half-heartedly that 


his client should be appointed trustee of 
- the charities. 


On. behalf of. Badri Prasad 
and Lakhmi Chand also a plea for their ap- 
pointment was not. pressed here. So faras 
these appeals are concerned it may be taken: 
as conceded that the plaintiffs were entitled 
to sue and that they were fit persons to be 
appointed trustees. 

The questions at issue are (1) what is the 
share of the property which the two sets of . 


defendants must severally make over to the . — 


new trustees to make up half the property 
of Narain. Das and (2) how far the several 
defendants are liable to render accounts and 
from what years. 

We think that the learned Judge was not. 
correct in. holding that Behari Lal held 
the entire ird share as trustee either 
express ‘or by his own wrong. In the 
first-compromise the trust was specifically 
mentioned and Badri Prasad and Lakhmi 
Chand undertook to manage it and tospend ` 
the profits of alf the property to carry out ` 
the objects mentioned in the Will. To avoid 


litigation they undertook -to pay Rs. 6,000- | 


to Behari ‘Lal. In the second compromise 
the trust was not specifically mentioned . 
but it was definitely stated that Badri. 

Prasad and Lakhmi-Chand were liable for. 
debts and other charges to the extent of 

their rd share. "The other charges. can, 
mean nothing else than the trust charges. 

It was not likely that Behari Lal who' 
insisted on the payment of Rs. 6,000 under 
the first compromise and refused to make 
over.the. property on non-receipt of that 
money. would consent, to: give over the prot : 
perty to’ Badri Prasad and Lakhmi Ghand 
withont getting anything ' for himself.- If 
he wanted. to- keep the- trust ‘property he 
na have kept half the. property.and not 
$T ` A 

Itis clear to us that under the compzroftiise i 
of 8th February 1911 Badri Prasad and. 
Lakkmi Chand consented 'to.make. over. ith ` 


of the ‘Property free from trust to Behari: l 


P 
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' Lal. They are bound: by the decree of 8th ` 


-February 1911 and cannot go behind it. 
Much stress;was laid by their Counsel on 
the observations already quoted of this 
oh in the Bench judgment of 12th April 


- . Inour opinion those observations did not . 
' the Sabha”. 


arise on the issues which were before this 
Court for .decision. The question for 
decision here was whether Badri Prasad 
and Lakhmi Chand had received $rd, 
of the whole property or rd of “the 
half under the .compromise of 1911. The 


question, of the trust was not before it, ' 


‘because ,the Arya Samaj officials were not 


parties. ‘It was merely an opinion of this ` 


Court that Behari Lal entered into the 
compromise as representing the Arya 
Samaj. There was no such plea on be- 
half of Badri Prasad and Lakhmi Chand in 
the partition suit. On the contrary Badrr 
Prasad in his partition application made:no 
mention whatsoever of the trust. 
We are of opinion that the observations 


-in the judgment ofthis Court of 12th April’ 


1917 are not binding by way of res judicata. 
We hold that Behari Lal is liable to make 
over ith of the entire. property of Narain 
Das and Badri Prasad and Lakhmi Chand 
4rd .to make up the 4 property decreed to 
the plaintiffs. l 

We must now cometo the terms of the Will 
in order to decide the question relating to the 
accounts. 
the following specifie directioms about his 
property: — 
: “My wifeis the owner of a moiety of the 


property and cash including the outstand- . 


ing debts amounting to Rs. 50,000, while 
the other moiety i. e, Rs. 25,000 should be 
Spent for the under-mentioned religious 
objects with the advice and sanction of .a 
Sabha’ of five members whose names are 
given below". (Behari Lalis one o£ the five 
members). - h 

. Then he.describes how .the trust should 
be carried out. The words are:— ^ 

` “The principal amount should not be 
Spent for the religious objects, only the 


profits should be ütilised. -As long as my: 


Wifeis alive, she.is. the absolute owner of 
her moiety share; towards the close of her 
life she has.powerto give in consultation. 
with her brother Lala Behari Lal, her pro- 
perty.to her daughter or.for such , religious 
objects as she chooses. The moiety share 
ofmy property.’ which.l have dedicated dor 
religious objects: shall remain in the charge, 


M ~- 
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and custody of my wife and after her death 
the person to whom she gives her own pro- 
perty shall have the same power as she had. 


.My wife or her successor shall not have 


power to spend anything out of the 
property dedicated by me for religious ob- 
jects without the advice and sanction of 


He then describes what the religious 
objects are and gives the names of the 
members of the Sabha and a list of religious 
objects according to him. A consideration 
n these clauses of the Willis not necessary 

ere, ` 
. Finally Behari Lal is appointed manager. 
to manage the property after his death. He 
is directed to manage honestly, without op- 
pressing any one and to render accounts to 
his wife. _ , i 

The question then is who are the express 
trustees under the Will. It was argued 
strenuously on behalf of Badri Prasad and 
Lakhmi Chand that they were mere tres- 


.passers and a suit under s. 92 did not lie 


against them: It was suggested that they 
should be removed from the array of 


- defendants and the plaintiffs after they 


were appointed trustees should bring a 
separate suit against Badri Prasad and 
LakhmiChand for recovery of possession 
from the trespassers. 

In our opinion these defendants are ex- 
press trustees. They are certainly not tres- 
passers. Under the compromise of 1911 
they took .over the property burdened by 
the trust to the extent of $rd, so at the very 
least they would be trustees de som tort. It 
was held by this Court in Ram Bilas v. Nitya 
Nand (4) that a suit under -s..92 of the C, 
P. ©. did lie against.such persons. 

We are of.opinion, however, that Badri 
Prasad and Lakhmi Chand are express 


- trustees. Behari Lal was appointed manager 


but not trustee. He was directed to 
render accounts to the testator's wife after 
the testator's.death. The Sabha was only 
to give advice.as to the disposal of the 
profits and was not put in possession of 
the corpus of the trust property. The 
person placed in possession of the trust 
property was the testators widow. The 
words.are definite ` and may: be repeated. 

_ The moiety share of my-property which 
I have- dedicated for religious objects shall 
remain in.the charge and custody of my. 


@ 69 Inid-.Cas..990; 21 A; L. J. 105; 44 A; 652; (1922) 
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wife, dnd after her death, the person to 
whom she gives her own property shall have 
the same power as she had." 

Obviously then the successor-in-interest 
to the property unburdened with the trust 
was the trustee of the other half of the 
property. Badri Prasad and Lakhmi 
Chand are successors-in-interest and are, 
therefore, trustees of half the property 
which was burdened with the trust. They 
have now rightly been removed by the 
order of the lower Court, but until they 
were removed they were express trustees. 
No period of limitation bars a claim . for 
accounts, profits and recovery of moveable 
properties from them. They are, therefore, 
liable to render accounts of every class of 
property from the time when they came 
into possession thereof. They will be liable 
to refund to the plaintiffs to the extent of 
4 of what they received, because they 
received $rd and are liable to give back 
ird to the plaintiffs: Accounts shall be 
taken from them on that footing. 

Behari Lal was not an express trustee 
under the Will but he acted throughout 
as trustee and there can be no doubt of 
his being à trustee de son tori. He was 
rightly madea party in the present suit. 

Unfortunately, however, s. 10 of the Limi- 


tation Act does not appear to apply to: 


any one other than an express trustee. A 
Bench ofthe Madras High Court held in 
Krishnan Patter v. Lakshmi (2) that only 
an express trustee came within the mean- 
ing of s.10 of the Limitation Act. The 
learned Judges in that case were not called 
upon to decide whether the three years’ 
rule or the six years’ rule of limitation 
applied to.a suit brought against a person 


who was neither a trustee nor a trespasser.. 


It will be necessary for usto decide that 
point. 
ents was quoted the Calcutta case of 
Dhanpat Singh Kuthory v. Mohesh. Nath 
Tewari (3) where s. 10 was held to be applic- 
able to a trustee de son tort, The learned 
Judges have given no reasons for their opin- 
ion in.-that case and we agree with the 
Madras opinion: 

It was argued on behalf of Behari Lal 
that. the period of limitation applicable 
was one under Art. 109 of three years. 
That Article relates to profits of immove- 
able property belonging to the plaintiff 
which have been wrongfully received by 
the defendant. In the present case how- 
ever, the property did not belong to the 


t 


BRHARI LAL UV. BÉIYA NARAIN. 


On behalfofthe plaintiffs-respond-. 
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plaintiffs nor canit be said that the defend- 
ant who put himself forward as a trustee 
received the profits wrongfully. We are 
of opinion that the general Article of limi- 
tation, Art. 120 will apply here. Behari 
Lal must, therefore, render accounts from 
9th April 1914, six years prior to the 
institution, of the suit and give restitu- 
tión of all monies of whatever kind receiv- 
ed by him from that period to the extent 
of one-half. 

We think we have dealt with all the 
grounds of appeal in both the appeals. As 
to Appeal No. 131 Behari Lal succeeds on 
Ist, 2nd and 4th grounds of appeal. The 
third ground of appeal was not argued. 
The 5th was not pressed and we have 
dealt with the 6thand 7th as regards accounts 
and the period from which they should 
be taken from Behari Lal. The 8th ground 
of appeal is only argumentative. 

Turning to Appeal No. 204 the appeal 
was not argued in accordance with the 
grounds of appeal. We putit to the learned 
Counsel, Dr. Sen and he agreed that his 
grounds were that Badri Prasad and 
Lakhmi Chand were trespassers and should 
bedischarged from this suit, that failing 
that they were trustees de son tort and should 
not be called upon to render account, 
beyond three years prior to the suit or at 
the ‘worst six years. We have dealt with 
those contentions. We questioned Dr. Sen 
and hesaid thathis clients had no desire 
to be appointed trustees. As to the ground of 
Appeal No. 6 we shall separately specify in 
the decree the liability of the two sets of 


: defendants, 


By the Couprt.—In the result we amend ' 
the lower Court's deeree as to property and 
direct that the plaintiff shall recover th of 
the entire property from Behari Lal and ird 
from Badri -Prasad and Lakhmi Chand. 
As to zemindari property there is no 
diffieulty asto limitation. As regards other 
property Badri Prasad and Lakhmi Chand 
shall restore half of whatever property of 
Narain Das they received, while Behari Lal 
shall restore whatever property other than 
landed properly he received on and after 
9th April 1914. As regards profits Badri 
Prasad and .Lakhmi Chand shall refund 
half of all. the profits received by them, 
while Behari Lalshallrefund half or what 
he received on and after 9th April 1914, 
Accounts shall be made up on that footing. 

The decree of the lower Court as regards. 
thé scheme -of management and the direc: 


t 
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"tions to defendants to: give: details of the 
property bequeathed are maintained and 
‘also the order as regards interest at 6 per 
-cent,perannum. > : 

In this Court parties shall bear their 
own costs. Behari Lal has made a good 


-business out of the trust. on accountof the. 


-bar of limitation, so we will not allow him 
` -costs here, 
passed in Appeal No..204. i 
BK | Decree-modified. 
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ALLAHABAD HIGH COURT. 
.  SBEgCcoND CIVIL APPEAL No. 349 or 1922. 
j i June 21, 1923. l 
Present:—Mr. Justice Kanhaiya Lal. 
MATA GHULAM-—PLAINTIFE— 
| ` APPELLANT 
' — versus 
SHEO MANGAL AND OTHERS— 


DEFENDANTS—RESPON DENTS, 

Landlord and tenant—Purchase by tenant of 
fractional share in village—Tenancy, whether termi- 
nated—Co-sharer by purchase, whether can oust tenant. 

In a suit for possession of certain lands on the 
ground of the plaintiff's proprietary title. it appeared 
that both the plaintiff and defendants were co-sharers 
in the village by virtue of their purchase of certain 
fractional shares but that the plots in’ suit were held 
from before these purchases by the father of. the 
defendants as a tenant-from as far back as 30 years: . 

Held, that the purchase by the defendants of a 
fractional share in the village did not terminate the 
tenancy, nor did the plaintiff acquire by his purchase 
ofa fractional share, the right to oust the defendants 
from the tenancy. 


Second appeal from a decree of the Small. 


Cause Court Judge, Allahabad. l 
JUDGMENT. —The question for con- 
sideration. in this suit was whether the 
plaintiff was the proprietor of the plots in 
dispute. The defendants claimed to hold 
the same asoccupancy tenants and alleged 
that the plaintiff was in cultivatory pos- 
session thereof as-a sub-tenant on their 
behalf. ` : ' : 
The Court below found that the plaintiff 


had failed to establish that he was the pro- . 


prietor of the lands in suit. Both the parties 
are admittedly co-sharers in the -village by 
virtue of their purchase of certain fractional 
Bhares but the plots in suit were held from 
" before those purchases. -by Dwarka, the 
father of the defendants as a tenant fromeas. 


far back-as:30 years, .The. purchase by the ` 


LACHMAN V. BALWANT-SINGH;: . ' 


The same decree shall be. 


ES 


defendants of a- fractional share in the 
village did not terminate their tenancy of 


_ the said plots, in succession to Dwarka.any 


more than the purchase of.a fractional 
Share by the plaintiff gave him a right to 
oust the defendants from that tenancy. 
They are co-sharers in the village. and the 


^ # 


.plaintiff may have a right to sue for parti- 


tion in which the proprietary right to the 
soll of the plots in dispute may be allotted 
to one, party or another; but the tenancy 
itself would not be affected by that parti- 
tion and would form a distinct entity by 
itself. The Courts below were, therefore, 
right in holding that the plaintiff did not 
occupy the disputed plots as proprietor not- 


. withstanding his co-sharership in village. 
_. The appeal fails and is dismissed with 
costs. : ` 


K, S. D. Appeal dismissed. 
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. NAGPUR JUDICIAL COMMIS. 
; |. SIONER'S COURT, 
SECOND Civi, APPEAL No. 282 or 192]. 
February 8, 1922, 
Present:—Mr. Hallifax, A. J. C. 
LACHMAN AND oTHERS—APPELLANTS 


versus 
Thakur BALWANT SINGH anp OTHERS 
—REsPONDENTS. 
C. P. Land Revenue Act (II of 1917), s. 188 (2) (&)— 


Occupancy holding, mortgage of, by tenants—Consent of 


one member of proprietary body—Foreclosure decree—- 
Mortgagee, whether can claim possession. 

‘The consent of one member. of the proprietary body 
to the mortgage of an occupancy holding by the tenants 
is not the consent of the “landlord” within the meaning 
of the O. P. Land Revenue Act, and the mort. 
gagee cannot claim possession of the holding on the 
strength of a foreclosure decree obtained on this mort- 
gage. He must show that he has a better title than 


the landlord who is in possessión. [p. 640, col, 1] 


Second appeal against the decree of the 
Distriet Judge, Jubbulpore, in C. A. No. 48 
of 1920, dated the 23rd February 1921. 

Mr. M. Gupta, for the Appellants. 


: : Messrs. V. Bose and N. G. Bose, for the 


Respondents, 
JUDGMENT.-The contention of the 


‘learned Counsel for the respondents is that 


a 


s. 188 (2) (a) of the Land Revenue Act, 1917, 
has made obsolete the many rulings of this 
Oourt, that when the Tenancy Act speaks of 
“the landlords” it means the whole pro- 
prietary body and not a.partof it consist- 


ing of some members only or, what is the 


£40 


Bame thing;: thé "agent or. „agents of some 
members only. : It is indeed contended that 
, each member of every proprietary body. in 
thé. provinces has had the lambardar. of his 
` village forced on‘him by the Legislature as, 
his.agent for all: the- purposes of the Tenancy 
” Before. 1917.the.custom of appointing 
the lambardar -the agent of the whole: pro- 
. prietary. body was.so "general . that it ‘was - 
- held that “he. must be -deemed to have 
been..so appointed unless and until. the 
_ contrary. was proved, and the ‘enactment iri 
s. 188 (2) - (&) .of Act IT of 1917. can only 
have been intended to give legislative-sdnc- 
tion and confirmation. to this view, which 
after allis only an: ‘inference of: fact drawn 
in. each particular .case from the known 
facts of that. ‘case -and . the. Judge's know- . 
ledge of the “common, course ‘of human 


Act. 
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conduct and public.and private, business. 


Anyhow what was laid down in Gopal 
Ramkrishna v. Govind Pandurung Rangari 
(D, Ramji Patel Kunbi v. Syed Nur (2) and 
Bapu v. Temsa (3) was not that the pro- 
prietary body of a village, by all its mem- ` 
bers or by an agent or agents represent- 
ing ithem all, could -not sue to avoid-a 
mortgage to which: one of the ‘members had 
consented.. -The proposition was that. they 
-could not avoid such a mortgage by suit, 
that is. that théir suit - must fail wholly. 
But:.we are not here concerned with a suit 
by “the landlord" but with a suit against 
“the landlord" who‘is in possession of an 
absolute occupancy holding." The plaintiff: 
claims‘ ‘possession of it on .the strength. 
of a-foreclosure decree on a, mortgage exe-. 

cuted by theoriginal tenants and he must. ` 
show- that he has a better :title than the 
' His plea that his mortgage . 
is valid because it had- the - consent of 
“the. landlord’ is defeated by the reply that 
-the.consent of one person of those con- ' 
. stituting that entity is not the consent of. 
"Thé'one member, who.did 
consent may , be ‘precluded from, taking: 
that plea or, if he is’ allowed to take , it, it, 
may be bound to fail büt that cannot. be 
allowed. to .affect the others or ‘deprive 
them -of their rights. ` 
to ;avoid the mortgage at: all. 
treat it as valid but. ‘plead’ and prove that: 
they have a still: greater right. to: "possession. 
E the mortgagee: has; as they have done. 

att. must however, I think, be: conceded ; 


.. defendants. 


the. landlord. 


8 


D 0. P: i R. 113. : 
N. L.-R..45. . 
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They do not require: 
They- can 
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- > or me 


that the one mémber : of: the proprietary 

body who did consent to the’ transfer and 
received consideration -for that consent 
cannot himself resist the plaintiffs claim 


to "possession. ‘Kalian Singh, the ninth 


defendant is the son of Daulat Singh who 
received Rs. 60 and formally gave his 
consent'to the mortgage when-it.was exe- 
cuted, At. a partition between the sons 
of Madan Singh the. portion of the 1908 
acres that. fell to Daulat Singh's. „share 
was field No. 102-1 with an area of 3°04 
acres, It appears-to-me that the plaintiffs 
are entitled to possession of this field as 
absolute occupancy tenants. The decree 
of the lower Appellate Court will, therefore, 
be set aside anda decree will issue order- 
ing the defendant Kalian Singh to put 


the plaintifis in possession of that field. 
Of the total costs: incurred -in all three 
'Courts the plaintiffs will pay: five-sixth and 


the defendants. will pay one-sixth. 
, K. 8. D- DAS party gw 
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4 ALLAHABAD HIGH COURT. . 
^. « Orvin Revision No. 20 or 1923. 
x ` May 29, 1923. . ` ` 
“Pr esent: —Mr..J ustice: Walsh and Mr: X 
. « Justice Kanhaiya Lal. 


l PARBHU LAL AND OTHERS —DEPENDANTS: ` ; 


| ^ —APPLICANTS | a 
I .DETSUS 
: Tra SHEO DIAL MAL RAM SARAN i 
DAS-——PLAINTIFF—NON-APPLICANT. ; 
Arbitration —Reference signed by party's gri oen 
sequent ratification by party Award, whether valid. 
.Àn award. ona reference signed: by the son of one" 
ofthe parties and verified’ by his Pleader and sub- 
soe oes ratified by d party himself .is perfeetly^ 
valid, 


, Revision from an or der of the Subordinate: od 
Judge, Meerut: . 
Mr. ,Gülzari . Lal, for the Applicants... E: 2 
“Mr. K. C. Mital, for the Non-Applicants.. 
a UDGMENT.—The main objection. to : 


“the award here is that the reference was not: 


signed by one of the parties, but it was, 
signed by. his son and- verified by -his’ 
Pleader and he himself appeared: before the.” 
arbitrator thereby ratifying the. conduct of - 
his: Pleader.. The judgment complained of. 
is really. an admirable . one.and cannot. be; 
improved upon, and this application. must: 
be: dismissed with costs including fees oni 


l the,higher scale, 


J ~~ 


í 


INGGH, 2 0025 Application: dismissed, 
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LAHORE? HiGH Count: | 
- CRIMINALE ReVistowN6. 1714 (0p 1929: - 
April 7, 1923... 
- Présent. Mr: J üstice Lurisden. 
GANGA SINGH ANDi OTHERS-- COMPLAINANTS 
—PETITIONÉRS' ` 
versus 


| RAMZAN- Acbusnd=-Riseonnine: 
Criminal Procedure Code (Act V of :1898:, ss." 417, 
438, 439—Acquittal; order : of--Appeal : comipetent-— 
Revision —H igh Court, whether will interfere: 


When -an appeal lies against an order of acquittal . 


the’ High Court will ‘not on" the ` report of the‘ District 
"Magistraté:'interferó . 5 revision and: set ' aside - the 
acquittal. [p: 642, col: 2 

Ram Chand xv. Ji ai Dial, 30: Ind. Cas. 641; 18 P. W. 
` R. 1915 Cr, 16 Cr 5i L. J. 657, ‘distinguished. 

In ve^ Sinuw Gounden; 30' Ind: Cas. 188 38 M. 1098; 
26 M. Li J. 160; (1914) M. ^W, N- 273; 15 Or! L. J. 236, 
folowedi: , 

Vellayanambalam v. Solai Servai, 30 Ind. Cas. 152; 
39 M. 505: 98- M. L. J: 692: (1915) M. W. N: 540; 16 Cr. 
L. J. 600, Tn re Faredoon Cowasji Parbhu, 40 nid. Cas. 
316; 19 "Bomis -L. R. 3547218 ° Orii J 8687 41 B. 560 
and Emperor y. Harak- -Chåñnd” M arwart; 43 Ind. Cas. 
433;.15 Ao L.-J. Eus p Cr. L. Je 145; 40: A. 84, 

referred to. 


Cage’ reported ‘by: the: Distriét’ Magis traté, - 


Guj ranwala, dated 4th December 1922" 
. Mri. Khar aki Singh, for the ‘Petitioners. - 


REFERENCE: —By - two egistóred 
deeds;.datéd tlie.9th. October, 1918: " Radizàn 
sold &certàih builditg sité to Gang ga (Sing ghand 
Wasia Singh fof Rs. 800; `- Ií the sale-déeds 
it48 statéd that the property is mortgaged: to 
Mohan Singh fora‘ certain sam and is other- 
` wise.unéneuinbeéred.' Thé veridées haying 
arranged: a8 part of their purchase’ price to 
pày off the mortgage tó' Mohan: Singh, ‘paid 
the:remaining sum to obtain’ an ünehcuim- 
beréd: title’: to: the property in- question. 
Subsequently the ` vendees discovered that 
there-wás'in-faet ‘a-prévious mortgage charge 
on the property ‘in the"shape'of^a" deéd; 
dated the 12th. November" A917, ‘mortgaging 
ther property: to Rallia Ram and. Govinda 
Ma 
Singb- instituted. à “complaint «: : against 
Ramzan ‘under s. 417,- Indian Penal’ “Goede: 
which was heard by the Bench of Honorary 
Magistrates at Gujranwala. On the 24th 
February 1919 the Bench ‘discharged the 
accused on the ground that the complainants 
had notin fact suffered any loss owing to 
the action of the accused. On the 14th 
October 1920, Rallia Ram and Govinda 
Mal brought a civil suit against Ramzan for 
the recovery of their mortgage debts and 
impleaded Gan ga Singh and Wasawa Singh 
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“GANGA SINGH’ V. abad. 
“as défeidàits'às ‘théy wWeré in possession in 


“in ‘the *Oivil Court. 
suffered this ' actual loss and feli that the 


E: fré&h: óne.. 


Accordingly Ganga Singli áid.MWaswsg 
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virtue of*theit' purcháse. Rallia Ram and 


t 


'Gövihdä Mať obtaiàed a decree for princi- 


paland interest as a charge on the mort- 


 igágéd property atid to savé the property 
from being’ sold in execution of the decree. 


Ganga Singh and Wasawa Singh, on the 
99nd [Jd 1991/ depositéd | asum "ot Rs. 679, 
As they have now 


reason for theorder ofthe Bech of Hono- 
rary Magistiátes no longer existed, they 


again instituted à complaint under s. 420, 


Indian Penal "Code, agaihst Ramzan. In 
that’ cise a charg ce was framed against 
Raizan’ ‘but ‘finally by order, datéd the 26th 
‘June’ 1999, the Magistrate acquitted the 
accüsed. After discussing thé main facts 
of thé case the Magistrate recorded it as 
his’ opinion ‘that the aceused had not de- 
fraüded ‘the ‘éoinplainants ‘and that’ as the 


_ previous. complaint of Ganga’ Singh had 


‘been’ disihisséd’. he Had no right to institute 
The complainants, have now 
applied to mé' under s. 435, Cr. P. C. pray- 
ing me to refer the case for the orders of 


the High Court under s. 435 of that Code, 


E first point urged on revision is that 

he ] Magistrate ‘has taken an‘erronéous view 
of the law in acquitting the accused on the 
groünd. that the prévious order of discharge 
barred further proceedings against him. in 
this’ connection applicants Tély on Emperor 
V. Kw (1)—& Full Bench judgment in 
which itis held that an, order ‘of discharge 
is'nó legal bat tö further’ ‘proceédings but 
that in’ the’ publie interést Magistrates 
should be vëry chary ‘of admitting further 
prócéédihgs ‘after an accused person has 
ónée been distharg ged... In the present case 


"the facts’ appear tobe to .this* extent excep- 


‘that’ the reason for the previous 


tiónali 
L6 Was that’ the | complainants had 


diséharg 


‘Buffered’ no'lóss' and at the.time of institut- 
ing the second ' complaint,” they are able 


to Show that" ‘they; hav& noy: aş, a matter 


of fact ‘sustained à very considerable finan- 


ciallosg." 

The main facts: of the case as set forth 
above. are not 'dispüted. The two sale-deeds 
dated thé. 9th October. 1918; are registered 
dócuments and definitely contàin a clause 
that the' property is otherwisé unencum- 
bered.. In the written’ statement filed in the 
Magistráte' & Court, the accused denies that 


the "words ds to ‘thé property béing ciles- 
) lt in id. Oas. 132; 10 P. R. 1911 Cr; 94 D. W, R, 


aÈ O19 Qi D. 7.361; 205 P. L; R. 1911 (FF. D.) 
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i 7 
wise. uneneumbered were. entered. in- the 
‘deed at’ his dictation. . He '&laims that they 
"Were. entered by. fr aud. of the complainants. 
"This position” is" hardly ‘'tenable: It is 
obvious that‘ the’ complainants would not 
have purchased.’ the property in the way 
‘they did, had they been aware of an addi- 
‘tional’ mortgage charge already in existence. 
“While it is possible that the accused him- 
self did not definitely authorise the inser- 
tion of the words stillit is abundantly clear 
‘that he cannot have at the time disclosed to 


| 


the purchasers the fact that there was this- 


'other prior charge on the property they were 
purchasing. Illustration (1) to s. 415 shows 
that the offence of cheating is constituted 
by the sale of a property without. disclosüre 
of the fact of a. previous Sale -or other en- 
‘cumbrance so that even if it be not held 
'that'the respondent had definitely ‘given a 
om that the property’ was, unencum- 
ered, his failure to disclose any stich én- 
cumbrance would still render him liable 
under s. 417.andif itis held to’ be proved 
that tlie guarantee was in fact given, thé 
case of clieating would be still fürther sub- 
stahtiated. . It appears to me,, therefore, that 
iflhàd been in the position of the Trying 
Magistrate I should not have acquitted the 
accused on the facts now before me. 
avery differ ent question, however, whethér 
the case is one ‘n which I should be justified 
in moving the High Court tointerfere on the . 
revisional side with a view to setting aside 
. the acquittal. | 
. "Forthe respondent it is “urged that thé 
acquittal was not one on a point of law only 
but was an acquittal | ‘on facts also, inas- 
much as* ihe Magistrate has recordéd the 
opinion that the, accused has not defrauded 
the complainarits. I do not find; however, in . 
the remaining. portions of the order of thé 
Magistrate that the Mag gistrate has reached 
the opiriion that the complainant's story is 
XWntrüe; . The Magistrate states that the 
complainants’ theniselves should have used 
due, caution, in purchasing the property in 
question and 1 tän only find that the opinion 
of the Magistrate is that the facts disclosed 
do not amount ‘to, deception of the" nature 
hecessary. to: ‘establish’ the offence of cheat- 
ing. Tù. other words I cannot hold that the 
Magistrate has acquitted the accused on the 
facts.. The. case appears. to meto be one 
Of some importance and; in my opinion, the 
3éspondent .hás deliberately defreudad the 
PY At and T, therefore, üibde s. 438 
gi the Qr, PhO mt report t the | case for or deme. 9f 


-BANGA SINGH D, RAMZAN, 


It is. 
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the High Court with à recommendation that 
the order-of acquittal -be set-aside and that 
the respondent. be convicted of the offence 
of cheating and thereby dishonestly includ- 
ing the delivery of.the purchase price of the 
pr operty punishable under s. 420 of the 
Indian Penal Code. 

ORDER.—I do not consider that this is 
& casein which this Court should interfere 


on the revision side with an order of ac- 


quittal. Reliance is placed on Ram Chand 
v. Jai Dial (2) but that authority though to 
some extent analogous does not consider the 
question of the. desirability of such inter- 
ference. Itis true that a Division Bench of 
‘this Court set aside an acquittal on an ap- 
plication for revision (No. 218 of 1922). but 
‘that was in connection, with a murder refe- 
rence and appeal and cannot be regarded 
as forming a precedent for action in a-case 
like this. 

“In In re. Sinnu Gounden (3),'it was laid 
down that the High Court. would not on the 
report ‘ofa District Magistrate set aside an 
order of acquittal where an appeal by 
Government lay against such an order and 
more or less similar views have. been ex- 
pressed in Vellayanambalam v. Soldi ‘Servat 
(4), -In vé Faredoon. Cowasji Parbhu (5) 
and Emperor v. Harak Chand. Marwari .(6). 
Ifthe Distriet "Magistrate considered that 
the present case was of sufficient impor- 
‘tance, he should have moved the Local 
Government to file an appeal. As a matter 
of ‘fact’ the case does not appear to be 
of any public interest and the com: 
plainants ` have ‘a. remedy in the Civil 


Courts. I decline to interfere and dismiss 
the application. 
K. 8. D. Application dismissed. 


NO 30 Ind.’ Cas. 641; 18 P. W. R. 1915; 16 Cr. L. Ap 


i 23 Ind. Cas.188; 38 M. 1098 26 M. L.J. 160: 
(1914) M. W, N. 273; 15 Cr. L. J. 236. 

(4) 80 Ind. Cas. 152: 39 M. 505; 28 M. L. J. 692: 
(1915) M. W. N. 549; 16 Or. L. J. 600. 
an ) 40 us Cas. 316; 19 Bom. L. R. 354; 18 Cr. L. J, 


560. 
(6) ^a Tad. Cas. me 15 A. L. J- 897; 19 Cr. L. J, 
145; 40 A, 84.. . | 
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BOMBAY: HIGH COURT. 4 
: ORIMINAL’ CONFIRMATION UASE No: 9 or 1922; 
MEDIE: APPEALS Nos. 218 AND 219 OF 1992. 
June 6, 1922. 2E 
Present —Mr: Bi ustice Marten ana Mis 

ex 1. + tdüstice Crump. ` E 
“AHILA MANAJI AND ANOTHER-- ^'' . 

» AOCUSED—ÁPPBLIANTS: WEE 

E p d. Versus ^ = 
pu  -EMPEROR-—RESPONDENT. EE 


$ 
bro 


tra . 2 * 


Criminal, Procedure Code (Act V. of : 1898),.: 5; 510—: 


Bones, identity of Expert certificate, whether admissi- 
ble—-Evidence Act (1.of 1872), s. 114—Knowledge: 


of unknown circumstances relating to crime I inference ` 


of guilt.. ` 
. A. certificate: of a Professor of Anatomy at a Medical! 


College, as to the identity: of certain bones submitted: 


him, i$ not per se admissible in evidence. at a 
criminal trial apart from special authority like s. 510,- 
Cr; P. ©. The certificate' must: be. proved by examin- 
ing the Professor as;à witness. [p 644, co 2] .. 

‘Where. an. accused charged: of murder. points; out; 
unknown matters relating to the crime, such as the, 


bodily ‘remains and certain’ articles ‘of ‘the ‘deceased, ; 


one} mayı ‘presume under the: -Evidence Adat, 8. 114, : 
that he is. connected with. the'crimé unless "he cam 


give some satisfactory aera as- to show. tie: 


came by that knowledge... [ibid J EET 


Criminal appeal against an. order; of the 
Sessions : Judge, Ahmednagar. «..: 

: Messrs. W.. B. Pradhan and S. R: Gokhale; 
for Accused. 

"Mr. S. 5. ‘Patkar, Government Pleader; for 
the, Orown. | i ud. 


D 
t ^ b SR cue 
as RI ae 


a B 


JUDGMENT. ; 
Marten, J.—In' this case we had the 


4 ` 


` ádvantagé of: hearing from ' Counsel for the. 


accused all that can fairly be said on their, 
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iha ccessible: ‘spot and threw it down a. pre- 
eipice, 

The iiid fate of the deceased man wasi 

not discovered for a long timé. Suspicion: 
arose next morning by his horse: turning: 
up at his ‘home. ‘Thereupon inquiries were: 
at Once "made. The Policà ^ were. com>" 


seer > 


that the Police p got any real: Hone 
tión as tọ what had happened. The Sub- 
Inspeetor of ‘Police did noteven ‘know’ for 
certain’ whether the deceased was dead, 


, and was, at's loss to' know what had really. 


happened. However, suspicion had fallen 
ón accused No. 1, ‘partly, because hé was in 
debt: to the money-lender and:had: been in 
litigation in connection with the debt, and. 
partly. because of his suspicious movements. 

Accordingly the Police ‘questioned him and 
they proceeded to move their camp to Bra- 
hamanwada thé other village taking accused 
No, 1 along. with. them. It was then that’ 
accused’ "Ne o.' 1 voluntéered' to point out. 


' certain matters which would show the fate. 
of the deceased, 


^- 


The Punch were according gly summoned. 
and accused No. 1 took the parties. first of 
all; to’ the spot called Kothal Dara very 
much north-west ofthe village of Kalamb,: 
and ‘approximately ' west of the village of. 


Lalit,” shown in the map which is exhibit-. 


behalf, ' buti the result I am satisfied that. < 


this'isd cléagr' case: of murder. -We have 
had the further assistance of an extremely. 
‘¢lear judgment from Mi.’ Broomfield, the 
Sessions Judge of Ahmednagar, which re-. 
lieves: me' from the’ necéssity ,of setting, 
out in'anj detail the facts of the ease. | i 

"Shortly stated the decéased was a monéy-. 
lender belonging to "the village of Brah- 
manwadha, and it is ‘alleged ‘by the pro-. 


secution that he’ was murdered by people. 


to whom -he had lent money, ‘namely, the 


accused who were inhabitants of the neigh-: 
bouring village ‘of Kalamb.. The..two vil: : 


lages are about/à couple of miles distant’ 
and the case'for the prosécution is that the, 
‘deceased left his own village one morning 
to settle "up some Accounts at Kalamb, that. 
he left Kalamb the same evéning, and Was. 
murdered or tiis way: home by tlie accused . 
and one other-man called" Yesu, an ‘approver. 
in-the case's and ‘that thé accused aster.’ 
wards carried the - “deceased's: Body to ai 


[4 


ed in tlie case. Nothing however, was found, 
there. Then accused,’No: 1 said ‘ that he 
would takë. them ‘to ‘this other village of: 
Lahit, and there to nothing was ‘found in. 
one of the house that he took them to. 
But in the other house that he took them 
to, some clothes of the, deceased man were 
found.. Then he said. that he would show 
thém the place where the dead _ body was, . 
and going south they. went to .the “place , 
Koch Kada No. 19'in the map and ‘there , 
were found certain. human, remains and. 
other articles’ which have been: identified - 
as those’ of the deceased man. Later again: 
he said he- would show a cer tain . further. 
point, ‘and'so he took them further. south. 
again to., the. place where the, murder is:, 
said to: have taken. place,: and where there . 
were found more ar ticles which were identi-.. 
fied as having beloüged.; to. the murder ed | 
man... In particlular | iheré was the chit, Ex, ^ 
D, ádmittedly . in the handwriting OF the . 
deceased, and réferring gto. - certain ag- : 
counts with persons who efe called ag 


1 < 


$ 


944 | 


withesses ib the.case. Later on-again. the 
saddle of the deceased's horse was found at 
a point close ,by-,deceased's- own „home. 

ollowing on ‘other information. g given. by. 
accused: No. L the Police ‘arrested. accused 
No;Z,and'hé also. took: then. to. certain 
spots. conn 
this both the, accuset: Were. arrested | and 
ee. ‘sent’ atone, to, the: Magistrate 
to a kp their, confessions, . a 

‘Te. “confessions - are Es. à and: 3867 

Tj niy-opinion they, have been taken ‘with: 
gieat care by Mr. Phaniase,, the First , Class: 
Mem andin, ‘particular; I notice with: 

E that the Magistrate was careful’ 

ollow the English practice of warhing. 

pride that whatever was said ‘might, ‘Be 
used in: evidence agaitist then The. con- 
féssións; $0 my. mindi Téad as NA entirely, 
true stories; hese” confessions togetber. 
with thé evidence of thé : approver’ Yesu. and 
the'dis Goveries Which T have. ‘already alluded 
to ià which” ‘accused No; 2, ‘also, took. part tO: 
somé extent, : cón&titüte in, ‘the main | JA 
against the: accused. 

There’ isih. addition. the evidéne of 
deceased's brother ‘that the acéused borto 
différerit süms' ahd ‘that’ they were im. debt 
to the deceased, The, prosecution c Gage, too. 18 
. thatthe- deceased" Was. -a Bard man, and, 
wüs:exorbitant inthe teknis: which: die de: 
mafded-from^ his: constituents ‘and’ d - 
füct'half the village. of" Kalanib’ Wasim d 
to. him 


is 


There’ is one other nian "Shek 
Sakharani (Exi 12)" Who" putports", to: pr Né 
overheard ‘a? talk: ‘about the” miurdér’’ and to, 
have'séén the partiss’, returning hommes: Tate’ 
that night. Bat the Teatned: ‘Sesións Ji Judge. 
thought it safér to: discard. his, évidence ale 


; , tögetħér and" for the" ‘purpose’ of iiy. judg’ 


able: ‘because it ‘is ‘technical, . 


menti prefer to do the same’. 

‘My leavhed^brother' rai&éd: one-point’ on: 
the'évidénce Which’ is’ nonethéléss value=: 
I referto the 
cértifieaté' “which was admitted" in gviderice: 
of thie Přöféssor of “Anatomy: "at the “Grant: 
Médic al College" asto, the:"bones.' That is: 
HE 36' nd it‘is "referred to" by the^le&rned 
Séssfons Judge’ at’ page: 49)" line - 35; ‘of hi$: 2 
_ judgment. The "technical point is whether 
‘that’ certificate’ às such is admissible 'i inevi- 
. dence?” "What took place is “this; "that: certain. 
.aftiéles ‘which weite “found: in. ‘the’ plate” I 
mientióned; such ag sack; dhoti, Tag, gunny. 
‘bag. etc’; were sent to the ‘Chemidal Analyser; ` 
The ‘Chemical “Analyser ` was" not. called "bul. 
merely’: his" certificate ` was” put’ in,” That: 
ig "correct. The person who was- called: 


nected: with, the mirder. . After . 


AHILA MaNAJT V, EMPEROR;- 


"They are all before:the Court. 


^ 
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was the’ Sub-Assistant Stirgeon. “and” his. 
evidence’ was:- "The: Sub-Inspector* of 
Police; Akola,, had. sent.to me'sonte- attiéles. 
All the 
articles exeept: bones were sent to the Chemi- 
cal Analyser, Bombay: 1: The bones were 
sent to. the Professor: “of: Anatomy; Grant 
Medical College, Bombay:. The: certificates 
from these officers :werecreceived and they. 
are those shown';to mes; Ihe “atticles were 
also. received. back: ard- were‘ then sent: by. 
me to. ‘the! Siib-Inspéetor of Police, Akola. 
Thete“was no cross-examination: of, the Sub-. 
Assistant Sürgeón, The point is whéther 
the certificate: which ‘he «thus: produced "Was 
evidence without’ tHe, Professor’ of; Anatomy. 
being. himself called: , The. Government 
Pléader.has:said.that- there i isa: High ‘Court 
Circular giving: directions in this" cláss of: 
casestliat bones arété; be séntto tlie Professor. 
of Anatomy: Grant Medical. Collège: That-of 
course ; dsa right: and; Proper: Course; but“ the: 
certificate ‘of the: Professor 18168: per së adi 
missible.: in: evidéneé. apart", from: special , 
authority like s. 510 of the Or. P? CO.” It 
seems: to: me. then: that. without: some 
special authority on*: thàát»behalf! a der- 


_ tifieate:-from--a third: party like tliis ‘is 


only hearsay evidence and is. not admissible ` 


ins thiecabsenees of‘ aily- statutary ‘authority. 


But even setting aside that certifidaté“as‘l 
in fact do, it still remains:-in evidence that 
certain bones ‘weresfound, "m 
i Now what are the:real: factsshere.-. Thaves 
not athe; smàllést.. doubt.. that the; articles: | 
which were found > - ati point 4: and; point .16 ` 
Weng, t thase of" ihe. deceased, man: and that 
the remains; at . „point: 16. are. his. remains; 
It is al&o: ‘perfectly: cleàr.to- my-mind, having 
regard ‘to: the circumstances of the ease: and: 
the Bldod: which: was found oni some: of thet 
articles that this. man | had:been. murdered... 
The Tiext questioni 48. on; what hypothesis 
ought T tò rejact:, the: confessions, mader. by: 
the"aecused.? I. would. rather’ --take-. the: 
earlier instancé. of tlie- .discoveny of the. 
articles. by, ihe. accused. No explanatiom 
is” given so, far. ag 1,’ am: aware, -as ‘to how 
they account: for their, guilty. knowledge. of: 
the lócality:. of these: particular .articles; 
When’ ‘a. man “points . out unknown: matters: 
dike; these one ‘thay, presume. -underithe. Evi; 


dence Act, Sis 114; "that he is. connected; with: 
, the'erime ‘unless he, can .give.. some 'gatisfac- 


tory explanation as to. how-he: comes:by, that 
kriowlédge,, As‘ far as Lcan.see;these-aceused:: 
give: To 'expláiátion: as to that, apart’ from: 
the eir Fcoriléssións which asf have alread y: Saidy 


* 


ENS Y 
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Are éxeremely clear:and béaron themicprima 
facie the stamp of-triith. Apart: from that 
the. "deutificütions;'d like; -for instance ‘the 
rafter-used to: ‘Garry: -the-body. and. the dis- 
covery of the particular " ‘building ` from 
which.it-was: taken:as-stated by the accused 
are.to-my mind most. material. I.have al- 
reddy. referred ‘to:: Es. Dy and other artiles 

found at. point 4. 

Next, if one turns to: the evidenced af the 
approver , there is ample 'corroboration.of 
that evidence in-the ` ‘warious- cireumstàriees 
ofthe case andin what was actually found 
at particular, places» If- L understand: rightly 
the: defence ;iargüment. that has been ; pre- 
sented tous amounts to this, that'twwo men 
Manku, and Aba. ‘who were parties tothecon- 
spiracy to commit: murder are not before:tlie 
Court arid that Manka: has:in some way got 
up this case against..the: accused. “But, the’ 
argument involves . this difficulty that ib 
leaves: no. explanation. as ‘to. ‘how Manki in- 
duced thé, accused ‘first of ‘all to point out 


these various articles, and then to confess: 


what, they: had, done, 

“Then. there.is one other . point which: has 
been urged upon us, tiz., that some of the 
articles, clothes for instnee; „were found at 
the village of Lahit and that the saddle was 
found, just. close:to the house of the deceased. 
This. it.is.said.shows that. something must 
haye. taken placè after the death ofthe de- 
ceased.and that. somebody must have re- 
moved the Axticlesi in this way'so as.o throw 
suspicion. upon "others. Let; irs ‘be 80: but 


Te me T 


ee ae 2s "That: Noui be’ no 
.éyideénee against them .80:far 'as-that goes. 


The. Whole 1 point against the; accused is'how - 
did they come, to; iknow where’ these. ‘particu 


lanarticles. were. “The explanation’ given 
so, far asit goes: ‘about tlie second’ ‘villagéi is 
that, the. articles whiéh "were found there 
were’ placed. there’. by some’ enemy. of this 
accused i in order to ‘arouse’the suspicion, of 
the’ Police against: thern' end that. this was’ 
similarly the reason’ for the: saddle: being’ 
found in the house ofthe ^ deceased' instéad 
. of atthe place ofthe murder... 'I ‘fail to sée 


how. these two matters’ really assist the accis- ` 


ed in.ady way. "The suspicion: would not 'be 
thys uirected. against them, for they lived in 
Kalamb, and not at, either of the “other "two! 
Villages, ere or are ee 

' Another 'póiHt'was ur ‘ged ‘regarding the 
delay in the, Police discovery of the cfime 
between the15th and- the: 26th November. 


* 
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But-when'one^thinks'of this mountainous 
district’ ‘and’ its valleys; Í “fail to see “how it 
hélps the acctised‘that it was not until the 


-acéuset’- themselves opened their -motitlis on 


the subject 'thàt- the Police had any real idea 
as fo what Had- happened. In:fact, one can 
seetroni- thë facts that the Police werėsearch- 


ing the-wrong diréctión from where this 
-body- was. - 


‘The body wàs far away af Koch 
Kada north-west of -Kalamb -though the 
murdér had taken placė south of Kalamb, 
"E Have'-how-'dealt with the main points 
urged-in favour of the accused. As have 
already;said the case is an extrémely clear 
onp, Andin à: premeditated cold-blooded 
murder‘sti¢h as this theré! can be only one 
senténce'tiámeély,that which the learned Ses- 
ssioiis-Judge has passed upon the accuséd. 

““Thére' j is one Matter about motive which 
wiis-uPged “before iis: “This is not the first 
timethat a-monéy-lehderhas met with his 
death: at the hands of people who owed him 
money; ‘and tomy mind, ‘that formed an 
adequaté motive for the’ crime beihg comit- 
ted"in ‘the present-dase, 

"The convictions and.sentences will accord- 
lagi e feonfirmed and the appeals dis- 
missed; * 

‘Crump; J E agreé: The main point for 
consideration" in" thé present case is what 


, weight Should be'attached to the confess- 


sioái made by thé accused ‘persons. Con- 
sidering the care with which these confes- 
sions «were recorded ‘and’ the precaution 
adopted- by ‘the Magistrate to secure that 


‘they were ‘voluntary and in the absence of 


any circumstance in the' case suggesting 
that: they were improperly obtained,.it is 
difficult‘to seé any ground for refusing to 
accept‘them as ¢odd-evidence. In particular 
I am impressed by the fact that the Magis- 
trate allowed these two persons a delay of 
24 hours before recording’ their statements 
during which time they were kept in his 
custody and not in the custody of the Police. 
Assuming that the confessions were volun- 
tary, and. no. other conclusion seems, to be 
possible it the circumstances’ of the case, 

their truth can hardly be’ questioned having 
regard to the corroboration whichis furnish-, 
ed. not'only By the conduct of the, accused 
but also by the evidence of the approver. 

The disclosure of ‘properties connected 
with the crime at places spread at a con- 
siderable distance in a wild and moun- 
iainous country, and’ the ‘discovery of the 
human remains at the foot. of the precipice 
known as Kock Kada, convince me that the 


BAB - 
v onfessions.; contain; a true: account. of the 
manner in which.the deceased met his death, 
That the. deceased -was.murdered is, fairly 
established even ‘apart from: the confessions 
of the,.accused.. (The deceased, left, his vil; 
lage on. the morning, of5th November. 1921 
with.&he intention, of: being absent for aday 
only and on. the following morning his;horse 
‘returned. to, his. house,without the saddle „and 


trappings.: : i 
never, been heard of and: the. various articles 


and property found. at different points noted ` 


in.thé case have been proved., to be the pro- 
perty of: the, missing, man. ,Although. the, 
portion of. the skull which, was -found;at the, 
foot of,.the :precipice | cannot, naturally be, 
identified,-the, general. evidence leading; up. 
to that point is so- clear, that.it;is impossible. 
to ifeel any: reasonable, doubt that this was 
' theiskull of, the.;missing man, and, that: he 
was murdered by. some person or persons, is; 
3 reasonable: inference. in, the . circumstance, 
of the ease? Eyerything. points to. the death. 
having: been caused by. some of, the. deceased’ 8. 
‘debtors in the neighbourhood. and, "therefore; 


the general facts of;.the.case,go., ‘Strongly (to 


support the ease, against, the” accused. “dnt 
view of the very clear and cogent judgmet,. 
of the learned. Sessions Judge yI do-not- feel 


that- En is.;necessary..or meto, "deal ab. any. X 


greater length with the case.) agree i inthe: 
conelusions arrived. at. by; the. learned ; 
Sessions Judge, andin the circumstances. of, 
the case). having regard to the. premeditated. 
nature-of the crime; : I canisee,no ground for, 
refusing to.impose, - 


that the convictions and sentences must: be: 


confirmed: and. the ‘appeals. dismissed.:. 7:7, 
A 

| ANGE Ses s . Appeals dismissed. 
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e ‘CRIMINAL’ Revisión No. 1160 OF "1583, 
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PE "eb, 


i. Présent: Mr. T ustice Scott- Smith“ 
= E “and Mr, Justice’ Harrison. en d 
DOGURDIT. SINGH AND .OTHERS— 

EA R “PETITIONERS, | Po d 
CON Versus MS DE 
t EMPEROR Orosii PARTY. 
‘Criminal Pr ocedure Code (Act V: of 1898), $ 

Defamation’ s wife BUM "whether: 


"wggrieveds »- ; 


£M gý 
person: 


a 


“ 
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~ 


dios Deck 
3 


OURDIT SINGE V. EMPEROR., 


l sami; 14M. 379; 


From, that day onwards .heihas : 


ment, - 


‘the. extreme penalty: Ly. 
agree, therefore, with my learned. brother. 


‘March 7,19947 '" a 
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„the. cage of raphe pa of, a. ‘ili the woman 
1 the meaning 


MOON 


2 Bom. L. Re 065. (F. B) Chellam Naida v Roma 
1-M.L 42: 2 Weir 230; 5 Ind, - 


Dec. .(N. 8. I) 265, dioe! 
- ‘Daud v. Empress, 92 P. Rr 1884" Gri | distinginishied. ^ 
-Anantha Goundan y. Emperor, 15 ML. J.224;2 Or, 
L. J. 281; 2.. Weir 231 and Thakar Das ‚Sar. v. Adhar 
‘Chandra Missir, 32 e. 425; 8 0. W N. 515, Teférred to, 
Criminal. reyision against an Order of the. 
Additional. Sessions, J fudge, La hore, : > 
Mr. I ehhàv ‘Chand, fór the Petitioners. 


sU he ‘Public ‘Prosediltor; for ‘the’ Opposite 


ien | REFERRING ‘ORDER; eue 
"Mo. Saga, ~The Additional Sei 
sions. “J ud ge: of. ‘Lahore’ has. réported. this 
case to, he High ‘Court "under 8. 438 : of 
the ` “Cr” PT G "with" a ‘recommenda, 
tion that’ the conviction "of thé" present 
petitioners: under’ 8.,,900 ‘of.’ the’ Indian 
Penal ; Code, pe quashed, - The facts ` ars 
briefly. ‘these :——In.& criniin&l case: under 
S.. 456, of the ‘Tadian; Penal Gode" the' ;péti- 
tióners ‘appeared as” defence ‘witnesses ‘and’ 
in their statements, made “certain imput- 
ations: against, the character é of” otie. Müsdm: 
mat Ram Rakhi, wife; of: Kesar Mal, who 
is’ the. ‘complainant, in ‘this, Case: “Kesar 
Mal thereupon brought, à complaint: under 
8. 500 of the. Indian, Penal "Code against 


* 


“enceh” of; the four petitioners "with the résult 


that each’ of .thém. was, convicted, ang .Ben- 
tenced ` to. two" months" rigorous imprisón- 
"The ‘learned Sessions J udge is ‘of 
opinion, ‘that,’ the conviction cannot be sus; 
tained | inasmuch ds the person defamed’: ig 
not thé complainant but his wife Musammat 
Rain Rakhi. In coming | to this conclusion the 
learned Sessionis d: üdgg. has followéd: Daud x; M 
^ Empress (1): in, Which, it has been ‘held. “that 
under 8. 499. of. the, Indian Penal’ Code the res 
Butationi ; to bé harmed. iust be the’ reputation 
of, the - very - person” concerning: whom’ thé 
imputation is made and not of - some 'other 
pérson. There is nò doubt, that this authority . 
is, directly i in point and supports: the learned 
Sessions Judge in, bis view. “A Contrary. 
view, ‘however, ‘has been. ‘held by, the Borm 
ONE High- Couit. in a Full Bench“ case 
reported. as -Chhotalal Ldllubhat vy. " Natha- 
bhai. Bechár. (2). “The” Madras High, ‘Court 
is, also . of, opinion | that in‘ a case in which 


(8 married ` woman, is. defamed by the” ‘im: 


putation of unchastity her husband ‘is ‘the 
person : -agerieved. by the, defamation | .Bpon 


^ (4) «29 P. R. ‘1884. Cr... nM i 1 
AB) 28.8. 191,2: Bom. L. R. 665 (E By. ce 


feb LG. 1934 | | 
Wliose compleint the Magistrate: may’ lake co 
nizance of the offence under s. 198. of the Cr. 3 
C., yide.Chellam'Naidu v, Ramasami (3)... The 
learried J udges there observed. that the repu- 
tation of a husband i 18 80 intimately. connect- 
ed with that of his. wife that.it would. -be 
unreasonable to hold -that : the. defamation 
would : ordinarily, -bë not ‘as hurtful to: his 
feelings. as it is ,to those of his wife, In my 
opinion the view taken,by the Bombay : and 
Madras High Courts is-the sounder’ view, and 
lam inclined to think . that. the expression 
"some 'person aggrieved” in s. 198 of the. Or; 
P. ©. is not necessarily limited to the person 
defamed but has, a. wider significance and 
includes, also .a, husband who. is. undoubt- 
edly. &' person aggrieved by.the imputation 
of unchastity of,his. wife with whom he 
is, living. As, there. isa conflict of author- 
. ity upon, this point between this Court and 
other. High Courts. in. India, and ds, the 


‘question. is .one of great importance I think © 


it would, be.proper if. the case was. decided 
by.a. Division Bench. ‘I accordingly, refer 
the case to,a:Division Bénch... . , 
- “JUDGMENT. ^. 

“Scott-Smith, J .—The facts are given 
“hh the referring „order. “The. point which 
“we have. to. decide. is -whether.. when 4 
married woman is said to have been de- 
famed, her: husband isa person aggrieved 
within “the. meaning. . of. 198, Cr. 
, P. €, 80. as.. to enable.a Court to take 
cognizance of. an offence | under | ,& 500, 
Indian ; ` Penal.. Code, upon. a. -complaint 
made by] him; The learned. Sessions Judge 
was of opinion that the: Court could. not 
take cognizance of, such complaint, and he 


“based his, opinion. .upon.. the case of Daud ` 


v. Empress (1). < That case, however, appears 
to,us to. be. distinguishable. There... the 
husband . prosecuted : the,.accused persons 
for defamation :;of . himself. though . the 
imputation , was said. to, have been made 
concerning. his wife, . 
"held that the conviction could not be sus- 


tained ‘because-there was no': imputation . 


` concerning the’ husband of the woman 
though. there «might . be.. ‘defamation. of 
the : woman : herself. The learned J udges 
did not consider. the meaning | of: the ex- 
pression "person aggrieved’ in B., 
«Or. P. .C., Its meaning .was considered 
by a Division. Bench of the Madras High 
Court.,in, Chellam: Naidu .v. Raimasami 
@) and: it was, held that: when a. _magried 


nd 


. (8) 14 M: 379; 1M. Li J, 242; 2° Weir 230.5. Jad. 
Deo (N. 8.) 265. 


E V. "esas, 
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woman is | defamed - ix the imputation of 
unchastity her: husband is a person 


l aggrieved; upon whose complaint the Magis- 
trate may take co gnizance of a complaint 


under:s.:198,Cr, P. G. This view was followed 
by a Fulli Bench ofthe Bombay High Court 
in Chhotalal Lallubhai v. Nathabhai Bechar 


—(2), one; Judge out. of five dissenting. In 


Anantha., Goundan v. Emperor (4) the view 
taken in the earliér Madras case was fol- 
lowed.;.In Thakwr.Das Sar v. Adhar Chan- 
dra. . Missir (5). "where ‘the alleged offerice 
was defamation imputing unchastity toa 
Hindü widow, it was held, that her 
brother, with whoin she was residing at the 


‘time, was & “person aggrieved" within the 


ferms of s. 198, Cr. P. ©. The Judges 
considered the case reported as Chhotalal 


Lallubhai. v. Nathabhai Bechar | (2), and 


expressly disagreed from the view expressed 
by Ranade, J., the dissenting Judge. 

"We “tally agree ‘with the view of the 
majority.. of the Full Bench in the case of 


` Chhotalal Lallubhai v. Nathabhai Bechar (2) 


and .of the Madras High Coürt in the casé 
of Anantha, Goundan., Y," Emperor .(3).and 
hold ' that. in the ` case | “of. ‘defamation of a 
married “Woman het husband is a person 
aggrieved within the meaning: of s. 198; 
Cr. P.C.. 

We, therefore, see no reason fo interfere 
with the order of. the Magistrate ‘convicting 
thé ‘petitioners and rejéct the application for 
revision... , M 

oD. e ede Application rejected. 


. 64) 15 M. D. J.. 294: 2 Cr. RT 381; 2 Weir 231. 
< (9), 32 0. 425; 8 C, W. N; 915. 
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‘LAHORE HiGH COURT. 

: SOR AAL APPRAL'No. 349 or 1922. 

ey ae September 18, 1922. 
Présent:—Mr. J. ustice Broadway and 
v Mr usticé Martineau. 
HAKIM AND ANOTHER— APPELLANTS 

versus 
'EMPEROR—RESPONDENT, 
-videne ‘Act (I of 1872), $2,114 ill. (b), 188— Penal 


w| 


l Code: (Act XLV of 1860), s: 396—Dacoity with murder 


c—Approver, statement:of—Corroboration. ; 

Accused were charged with an offence "under s. 396 
‘of the Penal Code, and the principal evidence against 
them wis that of an approver. The latter stated that 
shortly after the commission of. the dacoity they met 


„a „particular person: some. distance. from the scene of 


“the dacoity, -and this part of his story was borne out 


` 


PS | 
by the person referred to by him. The acoused were 
arrested: only ‘a ‘few: hours. after the, commission of 
the. dacoity, travelling i in the company of the approver: 

Held; that the evidencé of the approver, was amply 
corroborated: ‘and’ thé’ ‘offénce had. been. established 
against the accused. - [p. 649, col: ML] ~> 

“Criminal: appeal : ‘front’ - -an.order .of.the 
Büb-J udge, J belum, dated: the. 27th Febru- 


‘ary: 19227 - E: = 


Mr. rea S. Salavya, for the. CM 
. Mr: D. C. Ralli, for the Respondent: 


JUDGMENT.—Hakim, son. of: Dilawar, 


and 'Bar"Qul son of Bawar, have “been 
foünd guilty ef participation jn a dacoity 
in ‘thei course 'of the commission of which 
murder Was cominitfed ‘and "under s. 396, 


indian Penal Code. have. been sentenced to 


transportation. for life. 

They have. appealed through Mr. G. 8. 
Salarya and the Crown has ‘been represent- 
ed"by Mr. Rall The facts. oft the case, are 
given in great. detail i in’ the judgment of the 
learned Sessions Judge and ib is "unneces- 
sary to. repeat them here. It has been proyed 
and has been’ admitted; that a serious dacoity 
vas committed, „at tlie home’ ot Ram Chand, , 
“goldsmith, at’ the. villagé of. Sarkal Kassar 
in the “hak wal Tehsil of the"District^of 
Jhelum.on the night of the “1lth-i2th J uly 
1921." The inmates were roused” and a3 

eople collected no loss of property | Ed 
but Lorinda Mal who had! come to'the`'as- 
sistance of Ram Chand received a ‘knife 
‘wound which résulted in His death. 

It happened that on the morning ‘of the 


12th ?July, 1921, P. W. No. 7 Chaudhri 


Ahmad: ‘Khan, Sub-Inspector of Jath Thana 
. was going -by train‘ fróm ' "Dàulàtala ‘to 
Mandra. . At abouht 7-30 or 8 a. m. the 
train reached Sukhe and there he saw three 
Pathans enter the train. His suspicions were 
roused and on arriving at Mandra he went 
across td the Railway. Bridge and on seeing 
the two appellants.g giye up ) their tickets to 
the ‘Picket Gdllectar® he détained them. On 
being questioned they said they had come 
from, , Daulafalà. Thé Sub- -Inspeotor knew 
this to “be false and léarning from the 
Ticket Collector that a, third” ‘Pathan had 
already gole through, a constablé was sent 
to fetch him.. This constable . found the 


-` man, who turned out. to be Mohi-ud-din, and 


“found on him a ‘double. . barrelled: pistol. 


All the three ‘men. were searched with. the. 


.Tésult that from. Mohi-ud-din, : ‘in, addition 
to. "the. pistol, were: ‘taken’ a. dagg ger, a^ knife 
and. a, ticket ‘from. ‘Chaklala, : “tO, Mandra 
^N0o51926. On Hakim w were re found two tickets 
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~ done. 80.” 


{84.1 C. 1924) . 


from. the same place. to the same place 
No. 7997. and 7928, 

~All: three ° were: arrested - thou en. at:that 
time Ohaudhri Ahmad Khan knew nothing 
of; the dacoity at ‘Sarkal Kassar. "The 
learned: Sessions Judge’ has.explained how 
the: Police investigating’ the daéóoity: came 
in touch, with- the Patli: Police and ultimate- 


dy the two &ppellants With-one‘Sher Zaman 


were sent up ‘for trial, Mohi-ud= din being. 
granted. a pardon and. appearing. as a wit- 


‘Ness, 


“Ram ‘Chand and. others profess “to have 
identified the appellants ; this identification 
however, ‘has not: been relied on by the 
learned’ Sessions’ Judge and as we agree 
with his view it is. not necessary to discuss it. 

Mohi-ud-din has given a detailed state- 
ment showing how óne Abbas met: him at 
Kandi Dilwar: Khan ‘and invited ‘him ‘and 
the appellants.to join in this: 'dacoity. He 
has deseribed: how they travelled from Tara 
to-Rawalpindi going by ‘Basal instead of 
taking the direct ‘route. and-how they. took 
tickéts from Chaklala-to’Mandra. ‘He refer- 
red to having been told by Abbas that 4 
relative of his has been; killed by a fall from 
a tree, ari incident fhat-has been. proved by 
the: Police reports relating to it: 

He then detailed the events of the dacoity 
itself and stated that the,two appellants - 
and he had kept together on their: return 
journey and had met a man with an inj jured 
donkey soon after ‘sunrise near Sukho. 
also stated that the only property taken 
was a waistcoat in the pocket of which 
were, found two keys, which had been, throw n 
away. ' 

He pointed, out the place Shere: ‘the keys , 
had-been thrown away arid on search being 
made one key was found’ which ‘fitted one 
of ‘Ram Chand’s locks. The ‘donkey’ man 
Nawab P. W. No:'6 has proved "beyórid 


doubt' that he went from Sukho to make ad 


report ‘about the injury of the donkey and 
met these Pathans „about a mile. ay from 
Siukho. x oh 

` So far as the approver is concerned. there 
can be ‘no doubt às tò his’ complicity ` in 
this dacdity and indeed, Mr. Salarya’ did 


not make any serious effort at eontesting 


the guilt of Mohi-ud-din. He contended: 


“that it was strange that these men. should: 


have taken the round-about route to Rawal- 


pindi instead of going diréct, but we. are : 


not pressed by this criticism. as We, are un- 
ableeto’ see | anything cad their having 


- 
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(84 I. ©. 1924] 


As against, the appellants there is the, 
statement, of Mohi-ud-din'and it has. to. be 
saén what corroboration of ‘his statement 
exists. 


each other or the’ ‘approver and that their 
presence at Mandra on the morning of the. 
12th July, 1921, was purely fortuitous’ 1s 


utterly absurd.” ‘We: haye no hesitation ` in’ 


holding that: they were Seen. "with the àp- 
prover dt '"Sukho and arrésted. in his'com- 
pany at "Mandra. The possession of the 
three tickets all from ` Chaklala to Mandra 

and beating: -éonsécutiye numbers i is, we còn- 
sidér, Strong. corroboration of the approver’s 
stoty as’ the. appellants. having: accompanied 

f th to. the" scene "ofthe occurre nce, ; 

"Thi our opinion. the guilt of the ‘appellants 
has ‘been “established: ‘beyond all reasonable 
dott ‘by ‘the "évidence of the’ approver 
which we consider las ‘been amply co TTO- 
borated , as against | them. and we aceprding: 
ly dismiss this appeal. ` 


Z. K. . Appeal. dismissed, 


CALCUTTA HIGH. GÓURT. 
ORIMINAL, REVISION No. 356 OF. 1994. 
July.8, 1994. 

Present :— Justice Bir Babington Newhould, 


ASTA and. Mr. Justice, Makani, 


seb v. v . x vy. NA, TK, Nk A KPK 


gt "Versus 
EMPEROR-——O»rosrTE PARTY. 
Penal Code (Act XLV. of 1860), s. 213 —Gratification 
to séien“ offender from, punishme nt— Ingredients of 
offence.’ 


For a conviction TE s. 213 of the Penal Code it. 


is necessary: to establish that there has been, a.con~, 
cealment of an offencs ‘or the screening of a person 
from, légal. punishment. of the abstention from pro- 

eding against a person for purposes òf- bringing him 
to legal punishment. [p. 649, col. 2 ] 


The offence, constituted by s. 213 of the Penal Code, 


consists in the corrupt motivé which is broy ght into 
play as much asin the delay to ‘criminal justice. , . It 
consists «-in the compounding of an offence by some 
agreement.not to. bring .the criminal to. justice, and 
this section intends to punish those, who make a pro- 
fit out of a public wr ong. ju | 

prove that there has béen an actual compounding’ of an 


offehce and’ there is superadded to it an acceptance or: 


attempt to obtain or agreement to accept a grajifi- 
cation gr restitution as.a consideration for the com- 
pounding, 


+ 


m 


Nów the first point is that all three < 
men were seen ‘together’ at Sukho and Were 
arrested at Mandra i in company. “The story. 
of the appellants ‘that they , did, not, know. 


the facts. found in the case ' 


the offence i is made, out, Actual, conceal- ` 
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, 9f. them has been sentenced to 
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ment or screening even for a short time may be suffi- 
cient, but thore must be some concealment or screening 
actually ` MR If such is proved, and there is 
further the,acceptance of, or attempf to obtain, or 
agreement to accept, the gratification or restitution as 
a consideration for the same, the offence is complete. 
The fact that the very same person subsequently did 
prosečute even E convietion would not purge the 
offence. [p. 651, col. 1.] 

Girish: Myte v. Queen-Empress, 23 C. 420; 12 Ind. 

Dec. (N. 8) 279,. Queen-Empress v. ‘Saminatha, 14 M. 
400; 1M: L. J. 163; 1 Weir 195; 5 Ind. Dec. (v. s.) 280, 
Emperor v. Sanalal Lalubhai, 20 Ind. Cas. 613; 37 H. 
658; 15 Bom. L. R. 694; 14 Or. L.J. 453and In ve 
Karuppannen, 1, Weir 194, referred to, 
‘Criminal revision against an order of the 
Sessions Judge, Bankura, dated the 2nd 
April. 1924, affirming ` that of the Deputy 
Magistrate, Bankura, dated the 22nd March 
1 


Mr. J.M. Sen Gupta and Babu Nibaran 


. Chandra Samajpati, for the Petitioners, 


Mr. ‘Khon dkar, Deu Legal Remem- 
ber ancer, for the Crown 
capers NT. 
Mukerji, J.—This Rule has been issued 
to show cause why the conviction of and 
the sentence . . passed upon the petitioners. 


should not be set aside on the first four 


grounds stated in the petition. 

The petitionershave been convicted under 
s. 213 of the Indian Penal Code and each 
undergo 
rigorous imprisonment for two months. The 
grounds referred to. above raise the ques- 
tion whether for.a conviction under s. 213, 
Indian Penal Code, it isnecessary to establish 
that there has been a concealment of an 
offence. one the screening of a person from 
legal punishment or the abstention from 


proceeding against a person for the purpose 


of bringing him to legal punishment, 

The "question i8 one. not altogether free 
from' difficulty and may be investigated 
from several points of view; moreover, as 
far as can, bé ascertained it is not covered 
by. any authority. 

Section 213. occurs in Ch. XI, which is 
headed “Of False Evidence and Offences 
against Public Justice.” An. examination 
of the different. section to be found in this 
Chapter, shows, that the intention of the 
Legislature was to punish’ acts,—including 
of course omissions—which do or have a 
tendency“ to or are likely to affect Public 
Justice. Sections 191 to 200 deal with false 
evidence, declarations or certificates which 
admittedly. come within the aforesaid 
category. Sections 201 deals with the causing 
of disappearance of evidence of an offence 

Or giving false: information fo Screen, an 


^ 
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omission to give information of an offence 
by a person bound to giveinformation. there- 
of, Section 203 relates to the giving of false 
information respecting au offence which 
has been committed. - Section 204 deals with 
the destruction of a document to prevent its 
production as evidence. Section 205 deals 
with false  personation in relation to a 
suit or a criminal prosecution. Sections 
206 to 21l-relate to offences which on 


the face of them affect the proper adminis- 


tration of justice. Section 211 -deals with 


the false charge of an offence made with: 


an intent to injure. Sections 212, 216, 
216A and 216B relate to the harbouring 
of offenders. Sections 217 to 223 deal with 
acts or omissions on the part of public ser- 
vants which affect public justice. Sections 
224 to 225B relate to resistance, obstruc- 
tion or omission, in’ the matter -of lawful 
apprehension. Section 226 deals with unlaw- 
ful return from transportation. Section 227 
refers to violation ofacondition of remission 
of punishment. 'Section 228 deals with in- 


tentional insult or interruption to a public 
servant sitting in a judicial proceeding: 


Section 228 relates to the personation’ of 
a Juror or Assessor. 
therefore, deal with what may be deemed 
to be offences against publicjustice. Under 
s, 215 the ‘talking Or ‘agreeing : 


tence or on account of helping ' any ‘person 


to recover moveable property of which he 
has been deprived by an offence under the 
Code is not punishable if the person taking, 


agreeing or’ consenting “as aforesaid has 


used all means in his power to cause the’ 


offender to be apprehended and convicted 
of the offence. 


it certainly is highly immoral and repre- 


hensible if he does so under a pretence of: 
helping—it is not, punishable if Public. 
Can it be 
imagined that the Legislature intended to: 
lay down a different standard of morality ' 
when enacting s. 213 and to make punish-, 


Justice has not been affected. 


able the mere acceptance or attempt ‘to 
obtain or.agreement to obtain gratifica- 
tion or restitution of property, when in 


fact there has been no concealment: or 


screening or abstention such as is referred 


to in the section. Such conduct may ‘in’ 
some cases not even amount to an infringe- ' 


ment of the code of morality, and it is 
absurd to“ suppose -that-the- Legislature" 


HEM CHANDRA MUKHERJEE V, EMPEROR, 
offender. Section 902 relatestothe intentional. 


All these sections,’ 


or con“ 
senting to take a gratification under pre- 


However immoral the cón- 
duct of the person in question may be—and: 


[84 T, C. 1924" 
intended to punish. it." It is-obvious that 
only when publie justice has been affected, 
that is to say, there ‘has been a conceal- 
ment or screening or abstention, and asa 
consideration for the same gratification Or 
restitution has been accepted, or.attempted' 
to be obtained or agreed to be'accepted, 
that the penal law "takes notice .of the 
conduet and makes it punishable. Similar: 
considerations apply to s. 214 which makes 
the conduet of the person who gives or 
causes or offers or agrees t0 give or cause 
the gratification or restoration. The posi- 
tion of the section in Ch. XI lends 
considerable assistance in interpreting it. 
When there has been no concealing, screen- 
ing or abstention, no act or omission has’ 
been done affecting’ - Public’ Justice; the 
mere acceptance of or attempt to’ obtain: 
or agreement to accept the gratification or 
restitution is an offence against’ property. 
If the accused has no intention to fulfil’ 
his part of the transaction, it would'amount 
to an’ offence of cheating: if he has the 
intention but does not carry’ 1t out, he 
does not commit any offence in law, however, 
immoral his conduct may be. 

A very strong argument in support of 
this view is afforded by the language of 
the section itself and a comparison of it 
with the language of some of the other sec- 
tions of the Code. Section 213 says: "in con- 
sideration of his. concealing. an offence, or 
of his-screeping ‘any person -from legal 
punishment for: any offence, or of his not 
proceeding against any person for the pur- 
pose of bringing him to legal punishment," 
and not in consideration of his agreeing 
or promising to conceal ':ete.-''That the 
Legislature was not unaware of the distinc- 
tion between the two" positions is not 
imaginable and is further evident from 
the language used in the first part of the 
section itself. Similar language. has been 
used irs. 214; whilé in s.: 215 the words 
are "under pretence or on account of help- 
ing etc." Upon the plain words ofs. 213, 
therefore, a promise or agreement Or pre-. 
tence of concealing or screening is not 
punishable. ` 
. To adopt the. contrary view will lead 
to:certain anomalies. On a reference to the 
first part of s. 212 it will appear that: the- 
harbouring or concealment of an offender, 
if the offence is punishable with death, 
is punishable with rigorous imprisonment. 
for five years; while. an offence under s: 
213 or 214 iu respect of & simil&r offence- 


- 
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br offender is.punishabfe with. rigorous im- 
prisonnient for seven years!!!) ieten cU 
+. This undoubtedly süggests-that;ss. 213 arid 
214. contemplate: graver offences: than-'s. 
212. : Can it be conceived on.what-principle 
the offence of. an accused" who: actually 
harbours - or conceals-a-murderer withthe 
intention. of screening -him rom’ legal 
punishment would be considered lessheinous 
than. that. of -onë who does. nothing in the 


* 
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shapé of screening or:concealing but merely l 
agrees: to accept a‘gratification, promising. 


to:do.so. /Then'again; as: observed above, 
under 8:215, even-the taking of a gratifica- 
tion under! pretence of helping: a’ person’ to 
recover:moveable! property of which hé'has 
been deprived by/an: offence under the Code 
is: not punishable under that ‘section’ if the 
taker :has" used:iall: means in his power to 
cause the offender to! be'àppréhendéd' ‘and 
convicted-of the-offence,..and:-when: punish- 
able is only, so with rigorous. imprisonment 


fortwoiyears) nd? uj valete i Ton 
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In my :opinion! the offence: constituted "By ' 


s. 213.or-214 consists in the corrupt motive 
which is brought into play! as’ imuch: as*in 
the delay: to’.criminal:.justice:.” It. ‘consists 


_inthe ‘compounding of an offence. by 'somé 


- 


agreement? not to’ bring the'criminal^to | 


justice, and these sections intend’. to punish 
those who make-a profit out of %a- public 
wrong. Ifthe facts found inthe case prove 


. that there has been an:dctual compounding 


of axi offence and’ there is: supéradded. to it 
ah! acceptance-or attempt:to'obfain of agrée: 
ment.to accept'a gratification ‘or-restitution 
as a’ consideration for-!the ‘compounding; 


the offence is made‘ out; Actual conceal- 


ment.dr ‘screéning ‘even’ for’ a- short time 
inay-be sufficient, but there must ‘be some 
concealment:or screening actually proved: 
If such! is: proved,-and.there:'is furtherthe 
acceptance’of or attempt:to-dbtain of agree: 


ment to accept:thé: gratification’ “or restitu- 


` tion: asa consideration for tlie “same; the 


offence is complete.. ' Thet-fact ‘that the 


very ‘sdthe ‘person’ !sübséquently: did-'pro- 
secute even to"eonvietionjwould not -purge 
theófiédde, cfc a Doy 


^ 


“The precise question which wè hàve: to 
deal with-in this éase does not'seem to have 
been raised‘in any of the reported! ‘cases; at 
least'in:none of those that have béen cited 
before às: "There are however. some ‘obser- 


vations‘in some:of the. reported judgments - 


which proceed'on the assumption that thgre 
must, be-either.concealment 'orsereening 07 
at-.any-rate-an-attem pt;--at ~concealment-or 


- 
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‘screening.’ The ‘latter expression to my 
mind conveys the ideaof an ineffective con- 
cealing or screening or.at' any rate some 
vert act.or omission done towards conceal- 
ment or sereéening; and where nothing has 


-been done there is obviously no attempt. 


In the case of .Girish.Myte v. Queen Empress 
(1) it was observed that s. 213 would seem 
to be applieable only-when it is proved that 
the person "screened" or "attempted to be 
screened” from legal punishment has been 
guilty of an offence. In the case of Queen- 
Empress v. Saminatha (2). which was a ease 
under s. 214; Indian Penal Code, it was ob- 
served that the words concealing an offence 
and screening any person from legal punish- 
ment'for.any offence appear to presuppose 
the actual commission of an offence or the 
guilt of the person "screened" from punish- 
ment. In Emperor v. Sanalal Lalubhai (3) 


in dealing; with à case under s. 214, Indian 


"Cd 20 Ind. Cas. 


Penal Code, it was observed that the only 


"thing which is made punishable is "the 


screening of an offence," and if it cannot be 
made to appear that an offence has been com- 
mitted.then there has been no screening of 


-the offence, These cases, itis true, do notdeal 


with the precise point now raised before us; 
but they, to my mind seem to proceed upon 
the assumption that what is made punish- 
able.is the concealment of the offence or the 
screening of the offender; and if neither of 
thesé' elements is present the offence, to my 
mind, is not established. I am unable to 
agree in the:view taken by the Madras 
High Gourt-in the case of Im re Karup- 
pannen (4) where the mere offer of a bribe 
toʻa Magistrate by a person who has com- 
mitted an offence’ to let him go has been 
held to be an offence under s. 214, Indian 
Penal Code.’ The facts are not set out in 
the'judgment-and no reasons are given. 

"Th the present case the learned Sessions 
Judge lag found that the two accused had 


the intention ofreleasing Tara and Badal 


but did not'do so as the matter had become 
püblic and the sum paid was not sufficient. 
It doesnot appear that anything was done 
by either of them which may be regarded 
even asan attempt to conceal ‘the. offence 
55 screen the offenders, and consequently 
their convictions under s. 213, Indian Penal 
Code, are entirely unjustified. 

“AN 93 C, 420; 12 Ind. Dec. (N. 8.) 279. > 

EC! if S. 400, LT. J. 165. l Wo 195; 5 Ind. Dee. 


x: s.) 280. , 
(x. s.) 280 613; 37 B. 658; 15 Bom. L. R., 694; 14 
Ge, La, F458 e eo^ | 


» Ww (4) A Weir 194, 


P 


(EK. 


652 


The Rule must,therefore; be made absolute 
and the. convictions-of jad’ -the | sentences ' 
passed upon the petitioners: set aside. The 
petitioners should now’ he discharg ged from 
bail, 


N ‘ewbould, J I agr ee. i 
ule made ihotau, 


anr in 


` ^ * r a ord 


- BOMBAY HIG H: COURT. 
ORIMINAL ÁPPEAL No. 5720F. 1922. 
February.8, 1998. ^" 

, Present :——Bir Normàn Macleod, KT, 
Chief Justice, and Mr. Justicé Crump. 
IMAM HASAN —Accusep APPELLANT ; 

` versus l 
EMPEROR. Rzeróüpivr: E 

“Criminal Procedure Code ( ‘Act V of 1898 as amended 
by Act X of 1914), s. 4? 1—Acquittal for insanity— 
Report to Government—Procedure. — : 

Under s. 471, Cr. P. C., 1898, as amended, by Aet X 
‘of 1914, the Court, in a, case where, it has been found 
that an offence has. been’ committed by T. lunatie, 
should confine itself to. making an order that he, should 
be kept in safe custody in such -place and,manner as, 
the; Court thinks fit, Then itis for, the: Government 
under their own powers to decide the future fate, ; of 


4 


un 


the person concerned. There is no longer any néces- . 


sity for & Court which acquits a person on the ground 
of -insanity to report the case for : the „orders ` ot the 


Local Government. [p.652/c01:/2.] 

Criminal appeal against, an order. of the 

Sessions Judge; Dharwar. 
< J UDGMENT.. ! 

. Macleod; C. J.—In this case the accus- 
ed was found guilty by, the - . Sessiong 
Judge of two offences under s. 302, Indian 
Penal Gode, and sentenced ‘for each offence 
to transportation for-life. 

‘On. appeal, we came to the conclusion 
that the evidence showed that the | man 
was not-of sound mind. at.the time when he 


' committed: these acts in the sense eitherthat 


he knew the nature of his: ‘acts, or, that he 


| knew that they were wrong. Or ‘contrary . to 


law. We held. that he. was .entitled to 
an acquittal on the ‘ground . of insanity: 
Under- s. 471, Or. P..0.).we directed’ that 
he should: be ‘kept, in safe. custody in the 
place where he was then confined, and 
that the papers of.the case should be 
sent. tothe Local. Government ` to pass 


such orders as- might to, them, seem .ex- 


pedient, . We: followed the proceduré laid 


downin Somya Hirya M ahar v. Emperor. (1): 


(1) 46-Ind. Cas. 691; 20 ‚Bom. L. R 629; 19 Cr. LS. 
771; 43 B. 134. M NE 2 


+ 4 
n 
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-of “the. ‘Local. Coveriment. 
G ot that. section ; iere repealed Ay: Ag IV 


- [84; €. 1094] 


We have, since . receiyed .a.,lepter from 
Government, dated; January: 12, 1923, point- 
ing ,out,to ds. that: under s. 411, Gr. P.:C., 
as “amended . by Act, X of 1914, jit ris for 
the High Court to .pass the Necessary 
orders,. or- direct the-Sessions.J ud ge, Dhar- 

war to -pass them ' under Government 
Resolution, Home ,Department. No..: 8512, 


. dated August 30,1821. 


-In ithe. ‘above-mentioned, ise ita ppenreid 
to.-the Court ; :that, the. omission: .of «the 
words “and. shall, report ;the. ,cage for the 


orders of, the Local Government” in.s..471; .: 


Qr. P. O, directed. by Aet, X: «of. 1914, 


made .no. substantial ehange in ;:the law ^ ) 


relating :to lünaties. under .the:Gode,.and 
that the . powers. of the: Court..and of: the 
Government. “were, not, altered by; the repeal 
of those swords... But, as.the.section ,nów 
contains no. ‘direction that the Court.should 
report, the. case, for, the orders of the: Local 
Goyernment,: with. ‘all respect, :L. cannot 
see any necessity why the Courts.should 
continue -to: follow the old proceduren .. 
-Apart from the question whether.as a 
matter ot; fact the, Courts. have; now.. any 
power tO make suóéh,a.report,. it ` seems 
to.me that; the‘intention: of the. Legislature, 
when, amending s..471. by: leaving out: those 
words, was; that the Court, in.a case where 
it has. been found: that an. offence.. has 
"been; committed by a lunatic, should cone 
fine’: itself to, making an. order that. -he 
should. be, kept in .safé, custody. in. such 
place . and; manner, as: the Court:thinks-fit. . 
Then, it.is for „the Government . under 
their. own, powers to decide the future fate 
of “the, person. concerned... . Instructions 
have. been. given- to, ‘J E and -Execu- 


five officers in dealing with. criminal: 


lunatics, by. a. Government Resolution; of 
August 30, 1921, in .the .Home., Depart- 
ment, No. :8512; and.theofficers:concerned 
will ‚nọ , doubt follow those instructions 
as.soon-as an order, is made. by the. Comme 
under.s, 47, 1,. Or, P 

Therefore, We. pis aside... the aides EN 
passed on the, previous .oceasion, dated. 
November. 30, 1922, and we direct that the 
accused. should: be kept. in. safe custody 
in- the, place where he is now, kept. . 

Crump, J.—I agree: that. in view, “08 


the-amendment of.s..471, Cr, P. O., there, 


is now nọ longer any: ‘necessity for a Court 
which ,aequits. -a person, on “the. ground: of 


ee tee = 


" Clausen à d 


ac, mm WÁ ae NA aan -€—— an 


xe 
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feet cr 1994 - 


of 1912; mainly; with -the object of reliev- 
ing. the Local’ Gévernment’ from the’ 
recessit: ot*déaling ‘with: the’ cáSes of such 
persons; But: dfter that! was’ doné;it was: 
found-.that-the last: twelve words im^ thé" 
first': dins ot SH AT had‘ Femained | u= 
repeáléd,' ana ‘the! position: was thatthe’ 
Courts were: bound to report: the'case for.’ 
thié:. orders. of fe Local Government; while 
the Loeal. Governinent had 6éased to have’ 
power” t) àct-on" "Such report: "T hér&forej 
thet last’ twelve words im & 4T 1;" d. 
were répealed' ‘by. Aet K of^ 1914, ^ Te 
position is now (it. ' my" opinión): clear,. 
and there ište. loùh gar aBy: ground for 
supposing: that" any "lepürt i8 néóéssaty | 
in 'suel''cases. "With all déference ‘I: am 
unable: to “-agibe” with" the: decision in 
Soya HárgatMahar vi: Biipéror' (1) -in "sé 


` pinitad OY EMPEROR 


X. . 


; 


far'aslit-lays.doWi: that’ there" has bèen < 


ry 


no: altebetion-ist tHe lav: 
"HL B uk DX de dun ‘Order set aside. 
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LAHORE HIGH COURT. 
' CRIMINAL APPEAL No. 194 or 1924; 
ni May 14, 1924. 
Present:—Mr. J ustiee Scott-Smith and 
Mr. Justice Zafar Ali.. 
PIRTHI—Accussp—A PPELLANT 
.. versus 
EMPEROR-—RzsPONDENT. 

Penal Code (Act XLV of. 1860), ss. 300, Excep. J, 
302— Grave and sudden provocation —Burden of proof 
d Preme aki motive—Pault óf accused-—Sen- 
ence. .- ki C SR Bh. a 

The burden: of proving that theaccused: acted: under 
suddén and grave provocation which. deprived him of 
m power of self control Ties. on the accused. - [p: 654, 
COL dja ^5- 4 

Wheres the aceúsëdy 18. emer mañ- of: 20; pad 20 
sufficient motive for.a' prémeditated!: murder and the 
probability ‘was that there must have been some 
violent quarrel. between-him and the. «deceased : 

Held, thiatit-Wwas-not- a-tase for’ the. ove sentono 
[p. 654, col. 2.] . Oe ae ee ae ae 

Griminai: appeal against 'an:ordér ofthe 
Sessions, J udge, Delhi, „dated , the 28th- 
 Jánuary 1924. KC 


Mf. ‘Shamati Cha nd, ior tlie. Appellant: 


" Thé Publié: Prosecutor, for. the ‘Respond: 
ënt: b. 


id tee ow i 


y 


T 


` 


. extent of the crushing in this’ case. 


J UDGMENT Pinki. appellant - "ind. 


beén'cónvictéd:: ‘by the. Sessions J üdgé, of 
Delhi: iof. thie. ‘mba der of His‘ wife and one" 


Ghansham.” 


- Tnspector:, 
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yéar old daughter, and has ek sentenced 
to death.- He-has appealed to this Court 
through Mr. Shamair Chand, Advocate and 
thé case: is: before ‘us for confirmation of 


the sentence under 8: 374 of the Cr. P. C.. 


Thé appellant issaid.to have killed his 
wife‘and child:as he was taking them back 
fiom: Nilothi' to his own village of Matola 
on the’ ‘evening of the 18th “ot October 

1923:" The bodies were found on the way 
bétweén thé two villages on the morning 
of thé 28d October 1923 at the place 
poitited” out- by the appellant. Most of the 
facts Wwére admitted by the appellaut at 
the: trial; and: are still admitted in this 
Court. Piithi' s statement was that fifteen 
days. before the Dusehra,Musammat Saroopi, 
his. wife, left' his - house with her infant 
daughter. He searched for her and ulti- 
mately found. her in Nilothi village. He 
wéiit there and asked her to return to his 
home. © She abused him filthily and refused 
to -g6; büt/the people of Nilothi persuaded 
her tö accompany him. On the way back 
shé kept on abusing him and eventually 
said "D'wil live with Ghansham of Matola 
and will bee you implieated in some case, 
I will then enjoy. fréely the company of 
‘Having said this, she threw 
her infant’ daughter with terrible force at 
him; with the result that the child fell on 
the srotind-andits' death was instantaneous, 


This: énraged' the appellant, who had a 


stick in his- hand and aimed a blow at 
her: shoulder’ ‘but hit her on the head by 
mistake; . Hë- gave her only one lathi blow 
and “she died within twenty minutes. The 
appellant then, tóok both the dead bodies 
and büriéd- them in his field and subse- 
quently pointéd out the spot to the Sub- 
The medical evidence showed 
that at Teast six blows had been struck on 
the -pérson of Musammat Saroopi, two blows 
at- least were struck. où the skull. There 
weremultiple fracturesof the skull and there 
were’ also tliree fractures of the arms. The 
child's: ribs were crushed .but this could 
have been caused when it was being buried. 
The head injuries of the child were in- 
flietéd with a: stick, and could have been 
caused:by one blow: The assistant to Civil 


-. Surgeon was-of Opinion that if the child 


had been thrown and fell on its head, the 
skull would not have been crushed to the 
The 
learnéd. Sessions Jüdge found upon this 
evidence" that the killing of the woman 
was intentional. and that the child did 


054 


in the way stated by the appellant. ^ 

[t is quite clear from the evidence that 
Musammat Saroopi had not been living on, 
friendly terms with her husband and had. 
left him in anger, that he found her in 
Nilothi and that she was persuaded to re-- 
turn with him. The evidence of Musammat. 
Hukmi and,Sher Singh of Nilothi (P. Ws.. 
Nos. 2 and 3) shows that they and other 
villagers accompanied the husband and the, 
wife for over à mile from the village, be- 
cause the woman said that.she was afraid 
that her husband would beat her if she 
went with him alone. They do not state: 
that any abuse was given by the wife to 
the husband. It has, however, been stre-. 


> 
` 


nuously, urged by the learned Counsel for: 


the appellant that there must have been. 


some further quarrel between the couple. 
after the Nilothi villagers:had left them,- 


and that the husband had no reason to; 
deliberately murder his wife and, child.. 
There is no evidence on the .record to. 
show that the woman was of a bad character, 
and apparently the Husband was-anxious, 
to live with her. It has.also been -con-: 
tended by Mr. Shamair Chand that it. is 
possible that the appeliant’s story about his 
wite throwing the child at. him-may be 
true, but the medical evidence negatives 


this theory and it also appears to, me high-: 
ly improbable that the woman would have. | 
thrown her infant child in. this way. at. 


her husband because she would have been 


afraid of its suffering some serious injury - 
It appears to me much more.pro- . 
bable that the child met-its death on ac- . 
count of the receipt of a blow from |the. 
appellant when it was in the-mother's.arms . 


thereby. 


which blow he, perhaps, aimed: at the 
mother. His ownstatement that he struck 


his wife only one blow is proved by the; 


medical evidence to be false. I do not 
see how it is possible to come to any 
other conelusion having regard to the in- 


juries inflicted than that he. intended to. 


cause the death of Musammat Saroopi. 
The burden of proving that he acted under 
the influence of grave and sudden provoca- 


tion which deprived him of the power of ; 
self-control lay upon the appellant, and: 


there is no evidence in support of this, 


Ít is, of course, not possible, under the. 


circumstances of the case, that,any evi. 


dence should have been forthcoming upon | 
this point, but it may be-readily; remark. , 


l EMPEROR Ür ABINASH CHANDRA. 
not meet its.death .as the result of a fall- 


[8£ Y; C» 1054] 
the truth. of his story. ¿ Moreover, there is- 
no evidence upon-the record that, Musammat : 
Saroopi was on intimate terms-with one: 
Ghansham. The lambardar and other pro- 
Secution witnesses were not questioned on 
the subject and the appellant's, own father, 
Ganga Sahai.(D..W. No. 1) did not, refer to - 
it. On. the contrary, he stated. that. the : 
appellant and his wife lived .on- friendly : 
terms. The appellant's, brother, Lahri (P. : 
W. No. 18) said that Ghansham used to-visit 
Musammat Saroopi, but that is all he said. : 


proper intimacy between them. p E 


‘He did not allege that there was any im-: 


.In my opinion the appellant has been : 
rightly convicted of the murder of His -wife ; 


and child. , At the same time I do not think. 


that the ease is-one in which itis neces- . 
The . 
appellant is only 20 years of age. and have 
ing regard to the circumstances, already . 


sary to impase the, capital sentence. 


stated, I am of' opinion that there must 
have been some violent quarrel between 
the parties on their way. back to Matola. 
village, for the appellant had no sufficient 
motive for a premeditated murder I would, 
therefore, accept the appeal so far as to 
set aside the sentence of death and would 
sentence the appellant instead to transpor- 
tation for life. ... 2. .. "2 

K. S. Di. | Appeal partly allowed. 
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CALCUTTA HIGH COURT. 

' < RzreRENOE No. 28 or 1924, + 

i July 24,1924. =’. 
Present:—Sir Lancelot Sanderson, KT. . 
: Chief Justice, and Mr. Justice Cbotzner. 
:.EMPEROR —PRosEGUTOR ] 
! mM VETsSuUsS ee "E 
ABINASH CHANDRA BOSE. ; 

AND OTHERS—ACCUSED. ' - 
Criminal trial—Map prepared fov use in trial, 
contents of. — 
‘A person who prepares & map 


ina criminal case, 


ought not to put upon it anything more than what he ` 


sees himself. Particulars derived from: witnesses 


examined on the, spot should not be noted onthe body 


of the map, but ona separate sheet of paper annexed; 


to the map as an index thereto, the spots being 
marked as A, B, O, D, ete, [p. 656, c0, LJ, (a. s 


Soa 


) pub lU : “Reference made by the Sessions, Judge; : 
ed. that- the medical evidence goes.against. Faridpur, dated;the 12th April 1924, iini 


(eet. d dej 


‘Messrs, K. ‘Chaudhri, Mashi, and Babu 
d ahnavi Charan Das, for the. Accused. n 

Mr. Khandkar, Deputy Legal Remém- 
‘branoe, for the Crown,’ 


JUDGMENT... ee Gee 

indes. C. J.—This is a Refet- 
‘ence, ‘by the -learned \Sessions Judge of 
` Faridpir, undér s. 307 ofthe Cr. P: C. ` 

The case’ involved -a charge of murder, 
and a conspiracy to ‘a murder against three 
persons, Abinash' Bose, Abinash Sarkar 
‘and Kali Charan ‘Barai: They were’ charg- - 
ed with: having murdered oùe Abdul Aziz 
Khan. 
1 There 18.nÓ * doubt that, a brutal murder 
“was ‘committed and ` that the decapitated 
body‘of:Abdul Aziz was found on a piece of 
land, overgrown' more or less with jungle, 
called ‘Roybagan, near the village J how- 
hola; and that his, head was found: ‘in an- 
-other part’ of Roybagan: AD 


+ The .case for ‘the: prosecution, shortly. 


: stated, ‘was that "Abdul Aziz and two of his - 
-relations:who’ were "Kabulis lived: togethér 
carrying ‘on a joint. business | in, "cloth, 
^Abdül:AZiz was an illiterate ` man: and one 
aNirode: used "to: act’ as a. sort, of clerk, for 


him “writing out his khatas, ‘makin gout his, 


accounts, andhe used.to go with Aziz to 
- collect» the amounts due to him; After the 
collections had been made, Aziz was in the 
habit of going to'Caleutta’for the purpose 
of: buying cloth for the business, . It was 
"alleged that’on the 31st of December the 
"threé accused persons and Nirode were 
:'togethér at the’ ‘house’ of Abinash Sarkar. 
‘Abinash’ Bose enquired of’ Nirode. whether 
' "Aziz had made his" collections and whether | 
-he- would shortly "go:to.Calcutta to buy . 
: eloth:; and, when Nirode informed him. that 
‘most of the collections had been made and . 
"that'he, Aziz, would shortly go to Calcutta ; 
‘one of the’ ‘accused, namely, Abinash, Sar- 
kar,'asked if they, could: not murder one of 
. the? Kabulis, as ‘they | had large sums, of 
money and stated that if they could kill one 
` of them, they would get a considerable 
sum. of money. - E 


- In. my opinion there is condi dera im- 


probability about'sueh a story. , 

One of the accused, Kali, Charan, had 
‘come to the village some 14 or 15 days 
before this. Nirode was closely: connected 
with the deceased man, as I have already 


said. It seems to be an ‘extraordinary 
thing that Abinash Sarkar should make. 
guch a pr position as that, to which I hwe 
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- Abinash A at that time had no ood 


for relying. The alleged proposition seems 


‘to have been made as if it were almost a 


matter of ordinary occurrence, and, the 
“murder it was alleged "was in fact carried 
out the next day at Roybagan. 

here are some circumstances with re- 
gard to the actual murder which strike 
-me as being improbable and difficult to 
accept. ` Nirode said that when the de- 
‘ceased’ man’ was sitting down, taking a 
‘drink from a cocoanut, a dao was handed 
to. him by one of the others, who in- 
‘structed’ him to strike Aziz on the head 
and he was told that if he did not do so, 
M others, i.e., the accused, would murder 

im. 

Tt seers to me a curious thing that the 
actual striking. of the man should have 
"been ‘entrusted to Nirode, who was a young 
man and who had shown himself by no 
means anxious to have anything to do with 
‘the murder. However, aecording to his 
evidence,” he did strike a blow which 
was ineffective, but according to his evi- 
‘dence, ‘it’ was not this blow which killed 
‘the ‘deceased man, but it was the acts of 
two of the accused which finally effected the 
‘murder. - 

The case rested to a large extent upon 
‘the’ evidence of Nirode Bose who became 
an informer. ‘lt. is quite true that in some 
respects there was evidence which materially 
‘corroborated the, story of Nirode, as for 
instance, that thé deceased man, Nirode 
and Kali Charan went together ‘into the 
,Roybagan. and that the murder must have 
"been committed shortly afterwards. 

On. the other’ hand; there are circum- 
‘stances which the Jury would be entitled 
to. take into consideration, and which might 
affect their minds when considering how 
and by whom the murder was committed, 
as. for instance, the fact that the witnesses 
who are ‘supposed to have first discovered 
the body did not take the’ course which 
they would naturally do under.such circum- 
stances, that is to say, communicate at 
once. with the chowkidar, but went away 
and. said nothing about it ‘until the enquiry 
niade bý ` the Pòlicé. 

The case was tried by a Jury of seven and 
the verdict ofthe Jury was a unanimous 
one of not guilty.. The Jury when asked 


= 
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by -the learned. d vide for’ their" reasons 
‘said :. ^ The’ evidence ‘of the approver’ is 
“not sufficiently convincing’; and his evidence 
is not corróborated by, independent. Wit- 
nesses, The medical e 
with’ the’ version: given by Nirode, Nirode 
‘tried to save himself in his éyidenoe." 2 


- 


1 


In iny judgment; .althoügh it i$ impos-. 


EMPEROR a ABE ibid. 


dei d iss 


Hand, he did park: omn ‘the map.: that which 
he Himself did not ‘see :. for. instance, he 
miiked on thé mah, 


first blow was struck," "where the second 


vidéncé does not tally blow was struck” and “where the third blow 


was struck.” ' 


Hé, was iot presént. when die blows: 


were’ struck., The ‘question “whether > any 


tlie places. where: ‘the ; 


E 


‘sible to say that the i case für the proséeutign: of. those. blows Was struck. and if so at . 


"WAS, not a serious'óne ‘against the accused what’ ‘place: ór places they, .-were.. 


‘persons, as has ‘been pointed. ‘out by “the. 
‘learned’ Counsel appearing “for the Crown, 


| struck 
Would. dépend: upon, the ‘evidence. which 
- would be given "before „the Court and 


'still'I am not prepared: io say that the "which might ` ‘OT might not be, accepted, by 


verdict of the, Jury, in view of ‘the evidériée, 
“wasa perverse: one of “was such’ that "this 
Court ought to interfere. i 
‘For these redsons; in my judgment, the 
‘accused should be acquitted. 
Before . parting With the e case 1 think 


"thé Jury: a 

The. learned Counsel..who,, appear ed for 
Abinash” Bósé informed ` ug "that, in çon- 
“sequence of the action. whieh «has. _been 
taken by this ` ‘Court, ‘maps, which, are -pre- 


wn oe 


pared: for; tlie Criminal Sessions: Couzt.i in 


it is necessary: to refer" once’ more tò the: "Calcuttà aré now máde in accordance with 


way in Which maps in „criminal cases. are 
‘prepared. 


I- anm" of | opinion that thé’ perso who’ future for tise in 


‘makes-the map’ ought not to put upon it 
‘anything, more than ` what he” seés hiii- 
self, Particulars dérived'. from: witnésses 


the’ diréctions "of thé. “Court and, At is to be 

hoped that the. maps t6 ‘be prepared in 
‘the ` District, Courts will 
be pone On thé .aboye-mentioned. prin- 
'ciplé.: 


In. this" /córitiéctión Attention. may. be 


‘examined. on' the Spot should mot be ‘noted ‘drawn to^ thé amendment of-rule-173 of the 


fL e 


‘on the body | of, the nap, but'on & separate ‘Policé Regülatiohs, Bengal, Part, V, . which 


‘sheet ‘of “paper annexed: to` the map a8'an was made by? the . 


iltdex thereto,’ the spots being marked’ as A, 
B, ©, Dete: ^ 
f this” coyise is not adopted ‘the. : “map, | 


overnmenf of Bengal 
in 1920, in conigequence. of, a representa- 
fion which: Was made by this Court. ..That 
‘réprésentation bontained a. statement that 


although. it may. be .prepared perfectly ‘in the? opinion of the J judgés. it would ;be 


‘bona fide; ` may- turn oùt to. be misleading. : better: Af tHe- particulars. derived from. wit- 


For instánce, in. this ‘case, “miy ‘learned 'néssé8 ‘examined by Police’ Officers. of -the ` 


‘brother and I on looking. ab the i map | óp-. 
tained ‘a wrong ‘impression, as 


“spot, . Which are how put on the:face- of the.. 
to` certain ‘map, were “pùt on a Separate sheet: of paper 


parts: of the" case. We: ‘were. ‘fortunate annexéd. tó tHe : map. as an index.thereio," 
enough. to have the assistance of thé learned ‘the spots being ‘marked | on -the :map as A, 


‘Counsél for , the, Crown,” who? was familiar.’ 
with all’ the evidence ' ‘and ' who" Was able : 
‘to remove that impression.” `I nientión this 
‘because ‘it goes’ to. show that if thé’ Court, 
sitting on appeal, 


may receive a “wrong ‘the’ map, itself.’ 


| OG, D, etc.. "But particulars- Such..:as 
“pointed out, bý witness À as the -place 
‘where’ thé, fight: began; or where theunan 
fell when: ` struck”. should. nof-appear, on 


impression from‘ ‘what: appears - ‘upon’ the “be acquitted’ and, "be réleased from: custody. 


map, ‘the Ji üry “may. similarly be: misled: 

In this’ case, the Sub-Inspector, Wheh ‘he 
“was inve&tigating the cise and examihing 
the. scene ‘of the ‘nlurder, fouhd" certáin: 
‘things. , Iu 'one “place he “found blood upon’ 
‘the ~ ground: im another he ‘foutid’ 4 piece 
of cloth: and: hair; in another, place: Le 
found” leaves spattered ` with blood; 
‘another place:a/brick spüttered with" bloód. 


All these. matters he could” have legiti- -- 
mately marked ` On “the” map. “But he did ` 


‘not’ mark’ any" of thém on “the map, alc 
thoug gh-he’ ‘saw’ them himself. > -Oh hg other 


3 


Chotznér. jd agree. 55 
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CALCUTTA, HIGH COURT. : 
APPEAL FROM APPELLATE DzgonEE No. 7 00. 
é oF 1921. 

, -J uly 5, 1993. - : 
` Présent Mr. J ustice Rankin  ,. 
and Mr. Justice B. B. Ghose. . 
.NEKJ ANNESSA- BIBI AND ANOTHER— 

' . PLAINTIFFS—ÁPPELLANTS | E 

versus, 


ABBAS MOLLA AND’ oriuns—Daranpars 


. ,— RESPONDENTS, 
-Lándlokd and fenant-—Aduverse possession. by tenant— 


: Burden of proof-—Limitation—Civil Procedure Code 


à 


.case a landlord, 


(Act: V of. 1908), O.- VII, r. 7—Alternate relicfs—Khaf . 
possession on return: of salami by person securing in- 
terest from landlor d, suit:for, maintainability of. - 

Ifa person encroaching upon other land is not a 


. tenant then the mere fact, of his open and continuous 


encroachment would prima facie be-possession adverse 
to. the. fullest extent against the landlord. When he: 
is a.tenant it, is presumed in the .landlords' favour 
that the possession is only. under a claim of a. limited 
right. If the póssession is under a.claim which is^ 
adverse, to the landlord though only to a limited ex- 
dent, then for (he purpose of the right which the 
tenant, is claiming the possession of the tenant is 
no longer ‘the ‘possession of the landlord. In such a 
coming into Court must show that. 
he , has been disposséssed not in the full sense of the 
word but in pis led Sense within 12.years of the 
suit. it. p 658, col. 

too Bing Y. dm Ahir; 8 C. L. J. 557. and 
Dioni Kanta Lahiri v. Gabar Ali K han, 18 Ind. 
Oas. 17; 170. Li. J. 277; 17 C. W. N. 389; 13 M. L. T. 


Eu (1913) M. W. N. 191; 15 Bom. L. R. 445; 25 M. L. 


"the plaintiffs against the dismissal of theifg: 


SMS 


J. 95: (P. C.), relied on. 

"Where à person who has Secured an- interest from a 
landlord'in certain property sues for khas possession 
against the persons-in possession and in the alter- 
native prays for refund of salami paid by him to the 
landlord, -he is-entitled; to recover. the s&lami from the 
landlord when his - guit. as regards khas possession 
fails. [tbid]. 

Appeal against a decree of the District 
Judge, Jessore,~ dated the 21st. January 
1921, reversing that of- the Munsif, Second 
Court atid henidah, dated: the 31st J anuary 
1920, 

Dr; Dwarka N ath Mitterand Babu Na- ` 
rendra Kumar Basu, for the Appellants. 

Babu Nirodebandhu Roy, for the Respond- 
ents, BAN 


J UDGMENT.—This is an appeal by. 


suit by the lower Appellate Court revers-: 
ing the decree.of the 'Trial;Oourt, The. 
guit was brought on the 30th J anuary 1919, 

and Was one for khas possession of à tank. 

The plaintiffs and the main defendants claim 
under the same landlords, it being admitted 
that the ‘defendants Nos. 23 to 96 have the 
maliki right in the tank in suit. In 1916 
the landlord settled, the tank with the plaitft-, 
In 1904 it ' ud that ine jandiosde 


42 Ps 
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had threatened the deferidants that the tank 
would be settled with a third party. In 
1914 they advertised for settling the tank 
and at the auction. defendants also bid. In 
these circumstances the contention of the 
plaintiff is that the learned Judge has mis- 
directed himself in law in finding that the 
landlords having been out of possession 
for over 12 years ; the plaintiffs’ suit cannot 
be maintained. 

The case is admittedly one where the 
defendants are already tenants of the land- 
lords. The defendants’ homestead adjoins 
this tank andif the defendants have been 
in possession of the tank the inference is 
particularly strong that they have been in. 
possession of it either by some leave or 
license of. the landlords or else under a 
claim that the tank is apart of the land 
to which they:.are entitled as a tenant, 
The learned Judge has dealt with the case 


on the line.of decisions. applicable to what 


is sometimes ealled adverse possession of 
limited interest. The learned Vakil for the 
appellants contests the question whether 
upon the facts as found by the learned 
Judge the defendants' possession has been 
continuous and adverse for the whole of the 
12 years. 

Now, the learned. J udge has found that 
the. defendants have always been in posses- 
sion of the tank in question. It is quite 


'elear that he means to find against any 


notion, of mere.user with leave and license, 
That, matter may be put on one side al- 
together. The objection, taken to the find- 


"-ing is that as the landlords advertised for 


tenants and the. defendants bid at the auc- 
tion, this shows that the possession is not 
adverse in its character. That matter may 


, be looked. at. in. one or other of the two 


ways. It may be looked at asa piece of. 
evidence upon the question whether the 
defendants are in. possession claiming to 


.be tenants or whether in possession asserting g 


that the landlords had no right whatever. 
The. learned Judge has found against the 
question of leave and license on the general 
facts of the „case. Ifthe matter be looked 
at from the point of view of acknowledg- 
‘ment it is quite clear that there- was no 
sufficient acknowledgment under s. 19 
of the. Limitation. Act;. and there was no 
disturbance of possession by the holding of 
this auction. .Various motives are possible 
to explain why the tenants should bid at 
such an auction; and we are wholly, unable 
to find that incidents of this auction show 


Md 
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finding’ of fact ‘or that he must have mis- 
directed himself on the point of law. It 
has been contended that in the class of cases 
the whole question arises under Art. 
144 of the Limitation Act and, therefore, if 
it can. be shown that at any period the 
defendants’ possession was not adverse the 
plaintiffs must succeed. .Now, it is un- 
‘doubtedly. the. law that cases of this 
character are not outside the scope of Art. 
142. The position is this if the person en- 
eroaching upon other land is not a tenant 
then the mere fact of his open and con- 
tinuous eneroachment would prima facie be 
possession adverse to the fullest extent 
against the landlord. .Because he is a teri- 
ant it is presumed in the landlords’ favour 
that the possession is only undera claim 
of a limited right. Now, if the possession 
is under: a claim which is adverse to the 
landlord though only to a limited extent 
then for the purpose of the right which the 
tenant is claiming the possession of the 
tenant is no longer the possession of the 
landlord. Article 142 “and Art, .144- in 
this case are in no wise in conflict. ‘There 
is ample authority now for the proposition 
that the plaintiff in this class of cases 
coming into Court must show that'he has 
been dispossessed not in the full sense of 
the word but in its. limited sense within 12 
years-of the suit, .This was laid down quite: 
clearly in the. judgment of Mr. Justice 
Mookerjee in Raktoo Singh v. Sudhram Ahir 
(1). and it was “laid down also by the Privy 
Council, in the judgment delivered by Sir 
John Edge.in Dharani Kanta Lahiri v. 
Gabar Alv: Khan (2)... For» these reasons it 
‘does not seem.to us that the law applied by 
the learned Judge is.in any way wrong or 
that he has.misdirected himself in applying 
loc o eR 5 NIS i 
„Now, the only remaining question is this. 
lt! appears that in the plaint an alter- 
native. claini was made againstthe land- 
lords..for the refund of salami of Rs. 400 
paid.to:the landlords at the time when the 
plaintiffs took settlement of.the tank. As 


regards.the claim for khas possession the. 


landlords are mere pro forma defendants. 


But this-claim .upon which they are sub- 


stantive:defendants, has been coupled with 
the other claim for khas possession. The 


. 0) 8-0. L. J. 557. 
@) 18 Ind. Cas. 17; 

18 M, L, T, 18 

29 M. La Jj, 90 (C). 
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that the learned Judge was wrong in his 


17 0. L. J. 277; 17 C. W. N. 3895. 
, 185; (1913) M, W. N, 197; 13 Bom. L, R. 445;, 


[84 1, C. 1924] 
learned, Judge in the .Court .of Appeal 
below took the matter to be thus—having 
decided that the plaintiff cannot get khas 
possession he sajd that the plaintiffs might 
then choose, to-do one or other ofthe two 
things. -They might choose to accept rent 
from the defendants or they might sue.the 
landlords for refund of the premium paid 
to them, He left it to the plaintiffs to make 
up their mind after the suit had been dis- 
missed as to what they would: do. Now it 
appears that the landlords did not take any 
part in this case in the lower Appellate 
Gourt. It is true that no mention of any 
intention to take rent from any body is in 
the plaint, and we do not see that there ig 
any answer before the Court to the claim 
to have Rs. 400 refunded. "This matter, in. 
no way, affects any question of costs. As 
between the plaintifis and the defendants 
who appear here as respondents the appeal. 
will be dismissed with costs. As against: 
the landlords-defendants the appellants 
must have a judgment in this action for 
Rs. 400. N 
EZ x. Appeal dismissed.. . 
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:NAGPUR JUDICIAL COMMIS- 
| SIONER’S COURT, oh 
First CrviL APPEAL No. 45 or 1920. ° 
February 23, 1923. 
Present :—Mr. Batten, J. C, and, . © 
|: . - Mr. Hallifax, A. J. C. - 
MALHAR RAO-—PLAINTIFF—APPELLANT - > 
2. : versus a . 
.MARTAND RAO—DEFENDANT: `~ 
been .  —RESPONDENT. 

- Impartible estate—Succession—Amgaon Zetindari, 
Bhandara District. : , 
An estate which was before the Thirty Years’ Settle- 
ment areal zemindari of the nature of a raj is im- 
partible and subject to the rule of single succession; . 
and does not admit of any co-parcenary, that is to 
say, others besides the single holder may be entitled to; 
suitable maintenance but cannot be entitled to specitic 
shares in'the:income. |p. 659, col. 2; p. 660, col. 1L} — 
Baijnath Prasad Singh v. Tej Bali Singh, 60 lud. ` 
Cas. 534; 43 A. 228; 48 I A. 195; 19 A. L. J. 317; 
33 C. L. J. 388: 40 M. L. J. 387; (1921) M. W. N; 
300; 25 CO. W. N. 564; 2 P. L. T. 257; 23 Bom. L. R.” 
654; 29 M, L. T. 358; 3 U. P. L. R. (P. 0)35 (P. C, 
referred 4o.. . < b 
The grant made by the Government at the Thirty: 
Years’ Settlement was a grant of an estate of that 
nature and subject to those conditions as existed 
beforehand unless the contrary clearly appears from 
the terms of the grant.. [p. 661, col. 1. Mp pu 
Bewa Prasad Sukal v. Lea Dutt Ram Sukal, 27 Or 


^81; 20 LAV 30: 4 C, W. N. 862; 2 Bom. Li R. ads; 


` 
LET 
J 


[se Ld T 


^1 Sar. Pi O. J. 659; “14 Ind. Dec. (s) 338 (P. 0), 
ote toe. 

The Amgaon Wan in | the Bhandara District. Was, 
before the Thirty Years’ Settlement, of the nature ofa 
ray and, therefore, ‘impartible and ‘subject to the rule 
.of single succession, the other members of the family 
of the, zemindar of the moment being entitled to suit- 
able maintenance and not to any specific share in ‘the 
income. It was an estate of an exactly similar charac- 
ter that was conferred hy. Government on the zemindar . 
at the Thirty Years’ Settlement. In addition a custom . 
had by that time.grown up in the Amgaon family that 
the estate should be held as an estate of that nature 
and subject to. those conditions. Nothing occurred 
at the Thirty Years’ Settlement or has occurred since, 
to alter. the nature óf:the grant or to affect the . 
validity of the family custom. [p. 664, cols. 1 & 2.] 

Appeal against a decree of the District 
J udge, Bhandara, in Civil Suit No. 2 of 1918, 
dated the Ist March 1920. 

' Mr. B. K. Bose, Dr. H. S. Gour, Mesa V. 
R. Pandit, V. M. Jakatdar, M. B. Nayogi and 
P. N. Rudra, for the Appellant. 

Messrs. M. Gupta, B. G. Joshi and P. Les 
Pandit, for the Respondent. 


JUDGMENT.—A genealogy of the 


family of the two brothers who are plaint-. 
iff and defendant in this case is attached. 
| Attached at'thé end.] The suit out of which 
the appeal arises is concerned with the estate’ 
' in the Bhandara District known. as the Am- 
goan zemindari, The reliefs claimed by 
the plaintiff, who is the elder brother, are. 
.a declaration that the estate is impartible, 
thatit devolves: on one heir only, in this’ 
case himself, and that the defendant is 
entitled to suitable maintenance only and 
not to any share inthe incomé or in the 
estate, an injunction restraining the defend- . 
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often been ‘supposed | that a.Yeasoned and 
authoritative opinion to the effect that they 
are partible was stated in 1889 by Sir 
Reginald Craddock in . his '*Note on the 
Statutes of the zemindars of the Central Pro- 
vinces;” the learned District Judge has. 
apparently accepted that view of the Note 
in the judgment now under appeal. The 
only matter investigated in-that valuable 
Note is the relations between the Govern- 
ment and the. holders of the zemindaris; 
and even those are treated as arising solely 
out of the grant of proprietary rights at the 
‘Thirty Years’ Settlement ; the relations be- 
tween the members of ,a zemindari family 
are expressly left out of consideration. In 
respect of the particular group of estates 
with which we are concerned, the conclu- 
sions are Summarised, twice. On page 16 
“we find: "It may then be finally allowed 
ofthe Bhandara and Balaghat zemindars 
that, so far as Government has given them 
any status or has made any stipulations with 
them they are at perfect, liberty to divide 
their estates if they so choose." Again on. 
page.69 it is stated in regard to this group of 
zemindaris that ' as far. as-Government are 
concerned they are divisible, but the question, 
can only be decided for each case on its 
own merits and will depend upon proof o£ 
an ‘ancient and invariable custom.” 

"3. Now it is perfectly clear from the 
history of the estates given in the “ Report 
on the Zemindaris and other Petty Chieftain- 
cies in the Central Provinces" submitted 
to the. . Government of India in 1863 by 


ant from. interference in the management’ Sir R. . Temple and in the Bhandara Settle-. 
of the estate and an order that he shall ment Report of 1868and from the summaries 
deliver to plaintiff certain portions of it of: of that history in the Note already men- 
which he is in- possession. Itis not now’ tioned, that before 1860. the Wainganga 
: denied that, if the estate is impartible and’ zemindaris were of exactly. the same nature. 
goes by succession to. one heir only, that- as the. Chanda, Raipur and. Bilaspur zemin- 
heir in this case’ is. the plaintiff and. the daris and ` the Chhindwara jagirs, with a 
defendant is entitled to suitable mainten-. difference -only in. degree; indeed their 
ance only and not to any specific share in, difference from some if not all of the estates 
the incomeof the estate. The ‘only matter’ classed as Feudatories was of degree .only 
now really in issue is, therefore, whether the and not of quality. Every one of "these es- 
estate is impartible or not. ~ - tates was before the Settlement a real zemin- 
2. Thesuitis of some ‘importance as it dari-ofthe natureofaraj of thesame kind 
is regarded as a test case and the decision .as- those with which their Lordships of 
will almost certainly. govern nearly allthe ‘the Privy Council were dealing in Baijnath 
estates of the group known as the zemin- Prasad, Singh.v. Tej. Bali Singh (1) and the 
daris -of Bhandara and:'Balaghat or' the many previous’ cases mentioned in that 
Wainganga zemindaris. "The question whe- 
ther these estates are partible. Or: not. has” _ (1) 60 Ind Cas, 534; 43 A. 228; 48 T. A. 195; 19 A. L. 


not infrequently - ‘been raised .since they J,7317; 33 C. L. J. 368; 40 M. L J. 387; (1991) M. W., 


were settled with their present , holderse in... N EUH Phy M ET T. kan su: PL Lu. RP ó x i 


“the “sixties of thie'last century, and it hag - (P,Q), 


yo 
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judgment. Such an estate is iudi tible and 
subject to-the rule of single succession, and 
does not admit of any co-parcenary, that is to 
say, others besides the. single holder may be 
entitled to suitable maintenance but cannot 
be entitled to “specific shares in the in- 
come. 

4. The learned District Judge has men- 
tioned four of thé zemindaris of the*Wain- 
ganga group, which he has found were ac- 
` tually’ partitioned: before the Thirty Years’ 
Settlement. They are those of Palkhera, Bijli, 
Nunsari and Arjuni. The Palkhera zemin- 
dari was acquired by Deu, the fifth of Kol- 
hu's six sons. On Deu's death it passed 
to Isru, the fourth of his eight sons and 
from Isru tó his only son Sarwan. In 1886 
at the Thirty Years’ Settlement the agent 


of Sarwan, who was then the zemindar, is 


recorded (in Ex. D-5) as having said that 
there was a partition of the zemindari about 
forty. years before between the:five" then 
existing sons of Deu, in which one was 


given a tola or part of one of the twelve 
"on payment of 


villages of. the estate 
Rs. 100 as. malguzari,” another was. given 
twenty. khandis of.land rent free; a third 
Jiwana was given two villages on payment 
of the full jama, and, the fourth, who was 


apparently the eldest, got nothing; the whole 


of the rest of. the estate remaining "with Isru. 


The statement, in reg gard- -to the two villages, 
as according: to the. 
: ‘Settlement Report, “the allotment was made 

to.Jiwana after-‘Sarwan attained: majority, 
pom Jiwana, who had: been his’ guardian, 
made some sort of. claim toa share in, this. 
estate, and only one' village was given to- 


is probably wrong 


him. But. even if the statement in Ex. D-5 
is. accurate, it ‘would: be' hard: to find. any- 
thing that. is less like a partition or is 
stronger evidence of impartibility. The cir- 
cumstances are further from even a “semi 
hostile assertion by the younger members 


of a family ofa right to a provision out of | 


the family i in the shape, of à. portion of the 


estate," than those on which their Lordships ` 


of the Privy Council comment. in Rao Ki- 
shore Singh v. Gahenabat (2). 
9. The Bijli- zemindari was certainly 


divided. in 1844' into two parts, two-thirds, 
and one-third of the original estate, and the. 
two. parts are held: separately to this day by 
the two branches of the family. But -the- 


division was made. with .the consent, of 


(3) 58 Ind. Cas. 630; 15N. L: R..176; 37M. L. J. 562; 
35A: D: J. 10777. By red ON WN. 83; ; 
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the Raja of Nagpur for which a fee of not 
less than Rs. 10,000 had to be paid, and 
that though the estate was only a shikmi 
zemindari subordinate to that of Kamtha; 
the Settlement Reportspeaks of it as.a‘‘farm- 
ing lease.” Having to buy, a right for 
Rs. 10, 000 can hardly be called evidence of 
the previous possession of that right. 

6. The learned District J pns 8 findings, 
in regard to the history of Nunsari, are as 
follows: It ori iginally consisted of nine vil- 
lages. ‘ It was first acquired by. one Sada- 
shiv Pant along with two other small zemin- 
daris, Maneri and Karanja; on his death 
the whole estate was divided. between his 


son Krishna Rao and his brother Shioram: ` 


Pant, the former taking Karanja and three 


villages of Nunsari and the latter. taking’ 


Maneri and the others six villages of Nun- 
sari, and these two. shares are. still in the 
separate possession of.the two branches of 
the family. 
evidence. The statement of Martand Rao 
(D. W. No. 10) on which the learned Judge 


seems to, have relied is to the effect that 


the Nunsari zemindari. was acquired by 
Sadashiv Pant and Shioram Pant jointly, 
and he adds: “ My-knowledge was derived 
from. Government records, 


sonal knowledge of the. partition.” But the 


None of this is. borne out by the. 


I have no per- 


history, given in the Settlement Report of . 


1886 which is presumably the most import- 
ant and reliable of the-Government records 
consulted by Martand Rao is very different. 


It shows that there was?never any- division: 
of the zemindari at least up to 1868, as it. 
'then still consisted of nine village 

7. In regard to.Arjuni the id Judge. 
“That Arjuni was: originally -a big. 


finds: 
zemindari which included Dunda estate and 
that it was partitioned between the co- 
sharers in the beginning ofthe last century. s 


This was based on the following -passage in: 


“ This. 
estate and that of Dunda appear to have. 


the Bhandara District Gazetteer. 


been. originally granted by the Raja, of 


Deogarh asa reward for assistance given ; 
At. 


in the destruction of à. band of dacoits. 
the beginning of the nineteenth century 
the property was divided in, ; consequence 
of a family dispute between two- - brothers, 
the one Talwar Sha taking-Arjuni, and the 
other, Gangaram, Dunda.. The Dunda 
estate was afterwards resumed. from Ganga- 


ram's grandson Chandar Sha; on- his- being : 
There seems to- 
be-no mention in any record of. a. Dunda, 
. zem dari . and, even here it is oly: called... 


imprisoned for _dacoity.” 


- 


Pd 


(8/1. C. 193] - 


an estate, but even if the: facts stated are 
historically correct and two zemindaris held 
by one family began"tó be held separately 
by two: "different metübers of it, the i separa- 
tion was presumably | made with the con- 
sent.of the paraiiount power, and even so 
is nota case ofthe division of.& zemindari 
but of the. separation of two. . But the truth 
of the facts stated is dotibtful in the ex- 
treme. 
. Report, writteh fifty.years earlier than the 
‘Gazetteer, Says: “ The family-consists. of 
three brothers living together. They are 
Gonds and the sanie family as the Dullee 
people, but whether the two talookas were 


held together or at what time the branch’ 


“htp 


separated, They. originally 
‘obtained their title from Nizam Shah of the 
Gond Mundlah dyriasty ; : they then passed 
under the dominion of the Gond House 
reigning at Chandah, ahd then to the Deo- 
ghur family. They were’ also recognised 
"by the Bhonslas." 


8. It appears, therefore, that: before the’ 


Thirty Yeats’ Settlement there were no 
exceptions among the Wainganga zemin- 
daris to the rule of impartibility governing 
all thé zemindaris of the Central Provinces. 
It must, accordingly, be held that before the 
Settlement the Amgaon zemindari was im- 
partible and subjéct tö the rule of single 
succession and that there was no co-parce- 
nary in it, though others besides the single 
holder might be entitled to suitable main- 
tenance., It follows from ‘this according to 
the ruling of the “Privy Coüncil in Rewa 
Prasad Sukal v. Deo Dutt Ram Sukal (3), 
that thé grant made by the Government at 
the Thirty Years’ Settlement was a grant 
of añ estate of that nature and subjeot to 
those conditions, unless the contrary clearly 
appears from. the terms of. the grant. It 
seems to have been due to some ‘mistake or 
a series of mistakes that a “sanad” on the 
lines of what is known as the Chanda Patent 
was never given to the proprietors of ‘the 
W aingangà zemindaris, but the "sánads" 

that were in fact given to them,which differ- 
ed only slightly from those given to mal- 
guzars, cer tainly withdrew or modified none 


of the mutual rights or’ liabilities of the. 
It appears that there was.4 single”. 


grantees. 
éemindar of Amgaon at. the Settlement, 80 
that there is no mention: of co-sharers in 
his “sanad” or in the wajib-ul-arz signed: 


i T 27 1:A: 39: 4- C.. W. N. 582; 2 Bem. ' 


358; 7 Sar.P,.C. J, 653; 14 Ind: Dec. (N. 8:)-338 
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by lim, as is: ihe tase in other zemindaris 
of the: same. group. - But even if this had 
happened in respect of Amgaon it could 
have made no difference. 

9, The Amgaon zemindari had existed 
as such from some time prior to A.D. 1796, 
and .it-was granted in that year toa mem- 
ber of the family of the present. holders. 
There are even indications that it had been 
previously held by a:member of the same 
family. Other members of, the same family 


“also held the zemindari of Palkhera from 


about the ‘same time, and that of Kamtha 
from 1750 or earlier. These estates and the 


' other , thirty: or so in the same group, some 


of which had éxisted for three centuries, 
weré in their nature for all that time im- 
partible and subject : tothe rule of single 
succession. ~ It ‘can, therefore, not be said 
that a custom of impartibility and single 
succession in respect of the Amgaon estate 
had not been firmly established in the 
family. of ,Kolhu Patel by the year 1860. 
Speaking of an almost exactly similar set 
of circumstances, théir Lordships of the 
Privy Council, aa in Rao Kishore Singh v. 
Gahenabai (2): . “ This custom became the 
law of the family regulating the succession 
to the family éstate. The “ordinary Hindu 
Law did not apply to it; save so far as it was 
not inconsistent with the “custom. It isin 
their Lordships’ view clear .that such a 


^ ‘custom may, if observed and acted upon, 


survive the primitive condition of things 
out of -which it originally, from ‘the very 


necessity of the case, sprung; and it is, they 


think; pérfectly clear that the head of the 
family for the time being, could not, by 
accepting from the. Government’ of India 
a sanad containing clauses’ inconsistent 
With the custom, destroy it or render it in- 
operative." In régard to this particular 
éstáte there is no question, as there might 


' bë in some ofthe others, of the zemindar 


having signed a wàjib-ul-arz or accept- 
ed a sanad reciting the existence of co- 
sharers, as thére was 3 only a single zemindar 
of Amgaon at. Settlement, but even that 
could make no difference, as was explained 


year 


anything a at the pon ears' 
Settlement of has háppened subsequently 
to alter the rights granted in, the estate or 
to destroy Of inodify the family custom. 
It ‘appears : that 8t thé Séttlement all the 


fed ese EO etn 


embers of. ach. of the ceniiüdari families 
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family, made | a statement to the Settlement 
Officer-to the effect--that‘they: Wwere-all có- 
sharersin the-estate and were at the mo- 
ment joint but would partition the estate 
if they desired to separate later on. The 
statenients: were clearly meant as statements 
of what they understood their rights and 
relations: would be in the future, not of 
what they had been in the past. But ` ‘even 
if they-are regarded as evidence of the state . 
of things before they were made, the evi- 
dence to the contrary which: has already 
been “discussed ‘is overwhelming. Their 


total lack of evidential value in regard to` 
the past is further proved by the case of the. 


Mahagaon zemindari. Similar statements 
were made by the “co-sharers” in “that 
gemindari at Settlement, their names were 
enteréd in the khewat as holding definite 
Bhares and the head of the’ family, Kewal- 
ram, is recorded as saying that. he would 
become entitled to lambardari ‘hagq at 
5 per cent. in ease of a partition. But the 
zéminddri i is expressly. stated to be imparti- 
blé in a-"sanad" granted by the Raja óf 
Nagpur in 1820, which appears to be a 
renewal of a previous g grant, as the estate has 
heen continuously in the same family from 
17 65'at the latest. 

-11. "The learned District Judge has also 
fegarded as evidence - of partibility the 
many instances Since Settlement in which 
mutation of names has been carried out 
in respect of shares of' seven of the 
zemindaris of this- group, the members’of 
ihe family admitting on each occasion that 
the share in question had devolved as a 
share. -The evidence is ‘of exactly the same 
kind‘and effect’ as that of the statements 
made at Settlement and the’ recording’ of 
shares in the khewat, but obviously even 
weaker,’ because it is ‘later and in no case 
is there’ any admission of a right to make 
an: actual division. ` Indeed in four out of 
the seven cases mentioned by the learned 
Judge there was an express denial of any 
such right. Thesame remarks apply to the 
opinions as to partibility expressed in 1871 
before the Deputy Commissioner.of Bhan: 
dara by representatives of six of the zemin- 
dari families, and also io the seven 
zemindaris mentioned by the learned Judge. - 


as having been actually partitioned since, 


Settlement. © 

- 12. But the evidence of partibility afford- 
ed by these seven ‘cases becomes even 
Weaker | on examination, IB. J ambli, there 


in 


i 
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of this group, including the head of the 


the co-sharers (D- 36 and D-87),”” 


. [844 O, 1994] 


have been several partitions and alienations 
of shares, hut'the earliest’ was in' 1909. In 
regard to: Chichewada’ the learned ; Judge 
"writes: ^ “It appears that in 1911, a suit 
"was brought against Bhikarai zemindar 
‘by: the co- -sharers for their shàre of profits. 
.Bhikarai pleaded that the zemindari ‘was 
impartible'and that. the co-sharers were not 
‘entitled to claim profits but ‘were entitled 
‘to maintenance: This plea was overruled 
‘and it was distinctly held that the zemin- ` 
dari was not’ impartible and a, decree was | 
passed in favour of the. plaintiff in thát 
suit for their share of profits (Exs. D-3] 
and D-32). There was an appeal büt it 
was’ dismissed (D-34 and D-35). 'Bübse- 
quently in 1913 ' ‘the’ zemindari was actually 
partitioned through Revenue Court amon gs} 


13. . The appellate judgment . in’ that 
case (Ex. D-34) was passed ‘by one of us 
as Divisional Judge and isto the’ follow- 
ing effect.” The defendant has not troubled 
.to put in any evidence at all in support of 
his allègation of sole ownership and ` im- 
partibility; the question of whether ‘the 
othermembers of his family have a right 
to specific Shares in the income or ‘to suit- 
able maintenance only (which is distinct 
from that of aright to actual partition) is 
ves judicata, it having been decided in 
Civil Suit No. 9 of 1904 that they are en- 
„titled to "specific shares in the income, 
finally the estate is in any case not a 
zemindari at all, as itis not included in 
the list 34 Wainganga zemindaris mention- 
ed by Sir Richard Temple i in his report, of 
1863, the "defendant's own pléa is that it 
was acquired by his father Hagru in 1860 
from some unnamed person, not from the 
Govérnment and in the khewat of the Thir- 
.ty Years’ Settlement it is described as’ a 
talooka and not asa zemindari; in’ addition 
to all this there is the fact that the parti- 
tion of 1913 was made with the consent of 
all the claimants to a share. 

14. Similarly the partition of the Gan ga- 
jhiri zemindari into two equal shares in 
1909 was made with the mutual consent of 
the only two claimants to a share in it, and 
the sale of a share in one village of the Tud- 
mapuri zemindart in 1907 was made jointly 
by-all the members of the zemindari family, 
Fukimeta was also divided ihto two equal 
shares in 1903 in the same circumstances, 
but it is- further to be noticed that this 
estate also is..ápparently not a eémindart, 
átall, as t is not mentionéd in’ the lists 


ac t0. 1924) MATHAR RAO V, MARTAND RAO, 003 


in Sir.P. Temple B ‘Report of 1863 norin of the same kind and i as practically a 
the Settlement Report of 1808. Gond Umri decision of partibility, J. W. Neill, J. C., 
has not actually been divided. .In Septem- held in 1886 that the estate “must be 
ber 1915 the head of the family applied declared to be a, zemindari and imparti- 
himself for a partition to be made, but-the ble without the consent of- Government or 
jnatter was shelved as the: district came ofall the co-sharers and that.the zemindar 
under Settlement just then; he explains for the time being entitled to be the 
asa witness (D. W. No. 14) that he made the Manager.” But the learned Judicial Com- 
application under the i impression that the missioner went on to hold that the other 
estate was partible but is now inclined to members ofthe family have specific shares 
the contrary opinion, doubtless awaiting the’ in the estate, and "it is impossible to say 
result of the present case, that they have no such rights and that the 
15. The last of these cases is what the zemindar aloneis the beneficial owner and 
learned District Judge has held, to be an they are entitled only to maintenance." 
actual partition of the Kamtha zemindari This is-based on the conduct and admis- 
in 1879. The family arrangement made by sions of the parties to the suit after Settle- ` 
the deed of the. 5th of July 1879 (Ex. D-88) ment and disregards the state of things 
appears to indicate strongly that Yeshwant dnd the rights "of the parties existing 
Rào and Jijoba, the parties to it, were of. before Settlement. The learned District 
opinion that the `zemindari was impartible Judge is apparently of opinion that the 
and not, as the learned District Judge holds, two decisions, that the estate is impartible 
that they considered it partible, | But as and that. several people hold specific shares. 
their opinion'either way in 1879 is of no in it, are contradietory and further that 
more evidential value than any of those the correct one is the second. They are 
expressed by the conduct of the zemindari not necessarily contradictory, but.in any 
families after Settlement which have already... case the. basis .of the. second decision was 
been discussed, and as the arrangement declared to be wrong in the year 1900 by 
was made with the consent of the only two the Privy Council i in. Rewa Prasad Shukal's 
members- of-the family then in existence  case/(8). 
it does not need further discussion.. .18. Bhadra is the only zemindari.in this 
"16. It is necessary next to considercertain group that has ever really been decided 
judicial decisions in respect ofthe-partibility judicially to be partible. In 1897, Stevens, 
of some of thezemindaris of this Wainganga J. C., held that the estate was a zemin- 
group, all of- course subsequent to the dari and up tothe Settlement was in its 
Settlement, which have been* mentioned nature impartible, but.that the grant of 
in the judgment of the lower Court: The proprietary. rights at Settlement was a 
learned District Judge. -points out that , fresh start and conferred rights other 
when the zemindars of Bijli, Chichewada than those that had previously existed. The - 
and Chutia Palasgaon were sued for a sharé Judicial Assistant to.the Commissioner who 
ofthe profits by the other. members of their tried the case was.. Sir-Stanley Ismay, who 
families; each of them pleaded in defence was afterwards Judicial Commissioner. and 


that the zemindari was impartible but the 


he took the ‘view of tle effect of thé grant ` 


plea was overruled; this is regarded as a-: of~proprietary rights at Settlement which 


failure to prove impartibility i 1n "each case. 
Now as has been shown above Chichewada 
is not a zemindari at all, andin the Bijli 
cases, of which there have been more than 


one, no decision goes beyond holding that . 


the members of the family are entitled 
to specific shares in the income and.not 
merely to suitable. maintenance. In the 
Chutia Palasgaon. case the decision is. ex-. 
pressly limited in that..way, and the judg- . 
ments of both: Courts mention that there : 
never has been à partition of. the’ zemindari 
which was already ancient in 1775. 

17. In the Chiehgarh case, which is cited 
in the judgment of the lower Court. as one 


was later confirmed by the“ Privy Council 
in Rewa Prasad Sukal's case (3) and further 
explained by him as Judicial Commissioner 
in Anandilal v. Rampershad Tiwari (4). 

19. The Kiranpur zemindari was held 
to be impartible by Rai Devi Prasad, E. A, 
C., on the 26th of June 1878 (Ex. P-69), 


-in -appeal from that decision by Mr. J. W. 


- Neill, Commissioner, on the 7th of January 
1879 (Ex. P-73); and in second appeal by 
Sir Charles Crosthwaite, J. ©.. on the 3rd 
“of-May.. 1879. (Ex. P-100), the basis of the 
three, ‘decisions being that the femindari 
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was, in its nature, impartible before Settle- 
ment and the ‘grant ‘at Settlement wasa 


grant of'an estate of the same nature ag 


that already existing. : It imay be noted 
that seven yéars later Mr. Neill as Judicial 
Commissioner took the opposite view on 
this pointin ihe Chichgarh case, as has 
been already mentioned. 

20.: The three judgments in the Kirna- 


purease would, nominibus mutatis, almost 


exactly fit the present case, our décision 
of .which may be summarised’ as follows. 
The Amgaon zemindari before the Thirty 
Years’ Settlement was of the nature of a 
raj and, therefore, impartible and subject 
to the rule of single- succession; the other 


members of the family of the zemindar of: 


the moment being: entitled to suitable 
mainténace and not to any specific Shàre 
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at the Thirty, Years' Settlement: Rewa 
Prasdd Skal v. Deo Duti Ram Sukal (3) 
In addition a custom had, by that time; 
grown up in the Amgaon family that the 
estate should be held as an estate 'of that 
nature and subject to those conditions. 
Nothing occurred at the Thirty Years’ Settle- 
ment or’ Kas occurred since, to alter the 
nature of the grant'or to affect the validity: 
of the family custom [Rao Kishore Singh 
v. Gahenabai (2).]] : 

21. 'The decree of the lower ous must 
accordingly be set aside and in lieu thereof 
a decree will issue granting all the reliefs 
mentioned in the first paragraph of this 
judgment, and ordering that the defendant 
shall pay all the costs incurred by both 
parties in both Courts. A Pleader's fee of 
Rs. 1,000 will be allowed as in the lower 























in the income: Baijnath’ Prasad Singh Court. 

v. Tej Balt Singh (1): It was an estate of > K. S.D. Appeal allowed. 

an exactly similar character that was con- i 

ferred by Government on the zemindar 
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_nivasa .Rajagopala Iyengar), for the Peti- 


| [84 L C. 3924] YENKATEBA ATYAR V, VENKATARAMA AIYAR. 
|. MADRAS HIGH COURT. 


t 


- op 1922. 
‘September 11, 1923. 
Present:—Mr. Justice Phillips. 


Orvin Revision ,Pzritions Nos, 522 ann'523 


L T.8, VENKATESA AIYAR AND ANOTHER— | 


-> ' PETITIONRRS , . 


; VETSUS noa 
K.S. VENKATARAMA ATYAR— :- 

MM RESPONDENT, 

Civil “Procedure Code ` (Act V of 1908), s. 1406, 
O. XXI,r. 89, O. XXII, r. 10-—Sale in execution of 
decree—Právate purchaser—Application to set aside 
sale by judgment-debtor, dismissal of—Appeal by 
judgment-debtor, withdrawal of—-Auction-purchaser no 
party to appeal—Right to continue appeal-- Revision. 
'.Qertain property was sold in execution of a decree. 
Subsequently the.judgment-debtor sold the property to 
one S. and applied under O, XXI, r. 89, C. P. C., to 


sêt aside the sale on deposit of the necessary money. | 


After the expiry of the period" of limitation for 
making an application to set aside the sale, the judg- 
ment-debtor made an application that S. may be made 
a party to his petition and S. also applied on his own 
behalf to set aside the sale. The three petitions were 


disposed of by one order and were dismissed on the 


ground that the only application which was in time 
was that of the judgment-debtor who had no right to 


apply under O. XXI, r. 89. Against this order an . 


appeal was preferred by the judgment-debtor and S., 
but it: was held that, though there was only one 
judgment written, there were three orders to be 
appealed against and consequently the original joint 
appeal was represented as three appeals, two by the 
judgment-debtor on his two petitions and one by S.; on 
his petition. Subsequently, the judgment-debtor, 
apparently in collusion with the auction-purchaser, 
withdrew his appeals and the appeal by S. was dis- 
missed on the ground that his original ‘application had 
been filed out of time. On revision : 

Held, (1) that the appeal by S. having been pre- 
ferred against an order on an application which had 


been filed out of time was rightly dismissed ; [p. 666; . 


eol. 2.] ; 
(2) that S. not being a party appellant in the appeal 


which was filed.against the order on the judgment-. 


‘debtor's petition, his concurrence was not necessary for 
the judgment-debtor withdrawing his appeal; [ibid.] 
(3) that S. could have been a party to the appeal by 
the judgment-debtor but he had misconceived his pro- 
cedure and had voluntarily withdrawn from the appeal 
and could not now be allowed to continue that appeal; 
nor could he be allowed to re-open the case under the 
prowgvons of s. 146 or O. XXII, r. 10, C. P. C. [p. 667, 
col. 2. ` 
. Sttaramaswamy v. Dulla Lakshmi Narasamma, 48, 
Ind. Cas. 840; 41 M. 510; 8 L. W. 21, referred to. - - 


Petitions, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to. revise the orders 
of the Court of the Subordinate ` Judge, 
West Tanjore at Tanjore, in O. P. No. 43 of 


1921, and of the District Court, "Tanjore,. 


in ©. M. A. No. 22 of 1921 respectively. ` 


ARGUMEN'TS.—Mr. S. T. Srinivasa 


' Gopalachaziar (with: him, Mr, T, R. Sri- 


‘clearly in my favour. 


"L, W, 498; 28 M. L. T. 269; (1922). W, 


tioners.—1I appear for the alienee from 


the judgment-debtor. The lower Court 
has held that the alienee ts not entitled 


to continue the appeal filed by the judg- 
ment-debtor. The language. of s. 146 is 
The lower Court 
acted without jurisdiction in refusing to 
hear my appeal as if it was.the judgment- 
debtors appeal. The authorities of this 
Court are clear. I filed the appeal against 


the common order refusing to set aside an 


auction-sale; even the necessary deposit was 
made into. Court under O. XXI, r. 89. The 
purchaser is entitled to continue the 
appeal [See Sitaramaswamy v. Dulla Lak- 
shmi Nàrasamma, (1), Subba Pillai v. Ranga- 
sami (2) and Collector of Muzaffarnagar v. 
Husaini Begam (3)]. l 

Mr. T. M. Krishnaswamy Aiyar (with 
him Mr. N. Sivaramakrishna Iyer), for the 
Respondent.—The provisions of O. XXI, 
r. 89,-€. P. C., exclude a right of applica- 
tion in the alienee after sale [Sundaram v, 
Mansa Mavuthar (4)). 

[Poitiirs, J.—1f the judgment-debtor 
could havé filed an appeal could not his 
alienee subsequent to the date of his order 
file an appeal under s. 146 and Sitarama- 
swamy v. Dulla Lakshmi Narasamma. (1). 
If so why. could not the present petitioner 
file an appeal? Section 146 does not permit 
a distinction between alienee prior to decree 
and an alienee after decree. The -only ques- 
tion is does the appellant claim under a 
party to the decree?] 

. Mr. T. M. Krishnaswamy Aiyar—That 
question does not arise here. On principle 
there can be no distinction. But in this 
case when by a Full Bench the policy of 


thelaw has been found to be that the pur- 


chaser after sale cannot apply, it must 
equally negative any right of appeal from 
such an order under s. 146. For the rule in 
s. 140 is subject to such conditions and 
limitations as may be prescribed; one of 


"such limitations is what is prescribed by 


O. XXI, r. 89as éxpounded now by the 

Full Bench in Sundaram v. Mansa Mavu- 

thar (4). ; 
Apart from the anomaly of conferring a 


right of appeal when the purchaser has no 


- (1148 Ind. Cas. 840; 41 M. 510; 8 L. W. 21, 
(2) 40 Ind. Cas. 846; (1917) M. W. N. 306, 
(3518 A. 80; A. W. N. (1895) 232; 8 Ind. Dee. (N. 8) 
TER 


(4-63 Ind, Cas, 937; 44 M. 554; 40.M. D. i fits 13 
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independent right to apply, I submit that 
the correct legal position is to read s. 146 
and O.-XXI, r. 89 together and to exclude 
aright.of appeal in the purchaser. This 
is particularly so when under s. 146 itself 
but for r. 89 the purchaser would certainly 
have,an independent right to apply. . When 
this is negatived by O. XXI, r. 89, there is 
-no principle on reason by which s. 146 can 
-be invoked so as to confer a right of appeal 
dn regard to an order under O, XXI, r. 89. 
itis unnecessary formeif this position is 
accepted to contend that Sitaramaswamy v. 
Dulla Lakshmi Narasamma (1) should be 
limited to suits and not to proceedings like 
the present. 

JUDGMENT.—The facts in this case 
are somewhat complicated. The petitioner 
in C. R. P. No. 523. purchased certain pro- 
perty from one Rajammal, the property 
having previously been sold in Court sale 
in execution of a decree obtained by one 
Venkatesa Aiyar,. the petitioner in C. R. P. 
No. 522. The .respondent in both these 
petitions is the Court auction-purchaser. 
The Court auction was held on the 27th 
April 1920 and, on the 24th of June 1920 
Rajammal, the judgment-debtor sold the 
property to the petitioner Sabesa Ayyar. 
On the 5th of July 1920, the day the Court 
re-opened, Rajammal put in an application 
under O, XXI, r. 89 and putinto Court the 
necessary money and asked that the sale 
should be set aside. On the 12th August 
1920 she put in E. A. No. 162 of 1920 asking 
that Sabesa Ayyar may be made a party to 
the first petition, and on the same day 
Sabesa Ayyar put in a petition on his own 
behalf asking that the eale should be set 
aside. The three petitions were disposed 
of by one order and were dismissed on the 
23rd of August 1920. A joint appeal was 
thén filed by Rajammaland Sabesa Ayyar 
onthe 27th of November 1920 but it was held 
that, although there was only one judgment 
written, there were three orders to be ap- 
pealed against; consequently, the original 
joint appeal was represented as three ap- 
peals, C: M. As. Nos. 17 and 21 by Rajammal 


and C. M. A. No. 22 by Sabesa Ayyar. The - 


petitions had originally been dismissed in 
consequence of the ruling in Subbarayudu 
v. Lakshminarasamma (5), but before the ap- 
peals had been represented, the Full Bench 


judgment in Sundaram v. Mansa Mavuthay ` 


(4) had been delivered and in ‘accordance 


M. W.N, Mlle M.59. 3. Xx 


2(5)22 Ind. Cas. 193; 38 M. 775; 15 M. L, T. 98; (1914) .. 
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with that, the petition by the judgment- 
debtor to set aside the sale “dught to have 
been allowed. Notwithstanding this, the 
judgment-debtor withdrew both her appeals 
in April and June 1921 respectively; and 
when Sabesa Ayyar's appeal, C. M. A. No. 22, 
came on for hearing, the appeal was dis- 
missed because the original application had 
been filed out of time. The question was 
then raised whether the judgment-debtor 
having withdrawn her appeals, the pur- 
chaser Sabesa Ayyat could be allowed to' 
prefer an appeal against the order on her 
application under s, 146, C, P. C., but this 
contention was overruled. Sabesa Ayyar 
now prefers this petition against the order 
in C. M. A. No, 22 of 1921; and, no doubt, 
inasmuch as that appeal was preferred 
against the orderon an application which 
had been filed out of time, it was rightly 
dismissed; but itis nowcontended that, inas- 
much as Sabesa Ayyar joined the judgment- 
debtor in the original joint appeal against 
the order on the three petitions, he must 
now be allowed to continue the appeal’ 
which had been withdrawn’ by the judg- 
ment debtorunder circumstances which tend 
to throw great suspicion on her bona fides, . 
it being argued that, under s. 147, C. 
P. C, the petitioner should be allowed to: 
take the proceeding, namely, file the 
appeal, which could have been done by 
the judgment-debtor, and reliance is placed 
on a decision in Sitaramaswami v. Dulla’ 
Lakshmi Narasamma (1). Ifthesplitting np 
of the original joint appeal into three 
separate appeals by separate appellants had ' 
been ordered by Court, I think there would . 
besome force in this contention but the 
only order of Court was that one appeal 
would not lie against the joint order on. 
three petitions and there was no direction 
that the judgment-debtor and her vendee ` 
could not appeal jointly against the various: 
orders. If they had represented the appeal 
jointly in the form of C. M. A. No. 17, then 
it would not have been open to Rajammal | 
to withdraw that appeal without the con- 
currence of the petitioner; but the peti-. 
tioner took the unfortunate course of, 
removing his name from the Appeals Nos. 17 ` 
and 21 and only appealed in respect of. 
his own applieation. His own application | 
was clearly time-barred and; therefore, the. 
appeal was rightly dismissed. Inasmuch 
as he was.not.a party to C. M. A. No. 17, 
it is.difficult ‘to “see how he can now.be- - 
allowed to continue that appéal which. had 
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fier withdrawn, by the- appellant.: - .. 
doubtedly uhder the Full Bench ruling, p 
appeal would’ have heen successful if not 
withdrawn, ‘and it is:a curious fact that 
Rajammal filed her ,appeal through one 
Vakil at the end of February | 1991 Fa 
withdrew it through another Vakil . 
April 1921 and it. certainly looks as if this 
withdrawal was in collusion with the pre- 
sent, respondent, the, auction-purchaser, 
for he. was the only. person who would 
benefit by such withdrawal.. Even the 
decree-holder contends that the withdrawal 
was without notice to him, althongh he was 
a party to the appeal. .. 

. We have, now, therefore, to. one ite 
whether the appeal: having been withdrawn 
the petitioner can be allowed to re-open 
` the case. The Full Bench in Sundaram v. 
Mansa Mavuther , (4) decided that the 
purchaser of properties after the Court- 
sale cannot apply under. O. XXI, r. 89, 
and it would appear. that that is sufficient 
to decide the .present contention against 
the petitioner. It. is, , however, significant 
that no ‘reference is made in the Full 
Bench decision to s. 146, C. P. C., nor te.the 
ruling reported as Sitaramaswamy v. Dulla 
Lakshmi Narasamme (1). In that case it was. 
held that, although the Court. had a discre- , 
tion under O. XXII, r. 10, to allow a vendor 
to continue a pending. suit, s. 146 gave 
such a vendor the right to prefer an. 
appeal; and consequently, although the 
Full Beneh has decided thate a purcháser 
cannot, after a Court-sale, apply under O. 


XXI, r: 89, itis not a decision directly to . 


the effect that an appeal preferred by such 
a-person would not lie, although, it would 
be extremely anomalous that a person who | 
is not allówed to make a certain applica- 
tion should be allowed to appeal from the. 
order on such an.application.. If, however, 
the decision in Sitaramaswamy v. Dulla 
Lakshmi Narasamma (1) is correct, he would 
seem to have this power and. that. decision , 
has not been overruled, but.I may .observe. 
that in Sitaramaswamy v. Dulla Lakshmi : 
Narasamma (1), the initial words: of s. 146 
"save as otherwise provided by. this Code" : 
do not-seem. to have been discussed;. :and i 


ifthe Code provides thàt a certain person - 


shall not file a certain application and it: 
has been held by the. Full Bench that a. 
purehaser after, Court-sale “cannot file an 
application. under O.-XXI, r. 88—it.seems to 
me that the' Code: similarly restrictse the 
NOSE of appeal a gainst.an. „order or such an 
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application, which is in effect; a continuance 
of the same proceeding.. Ido not think it 
is necessary to determine this question now, 
for - the.” petitioner could , have' been a 
party to the appeal preferred by the judg- 
ment-debtor; but voluntarily withdrew. E 
think he has mis-conceived his procedure 
ERN , consequently, his present petition must 
al 

Civil Revision Petition No. 522 by the 


" decree-holder has not been seriously argued 


and, considering that he came into Court 
$0 late, I think his petition was rightly 
dismissed. Inasmuch, however, as the 
judgment-debtor has, by her conduct, 
seriously prejudiced the petitioner and as 
from the circumstances of the case it 
would appear that she has taken this 
action in collusion with the auction-pur- 
chaser, the respondent, I dismiss both these 
petitions; but without costs. 

^ Y. N.V. Petitions dismissed, 

Z. K. 


OUDH J UDICIAL COMMIS- 
SIONER'S COURT. | 
SzcoNp Orvin APPEAL No. 354 or 1922. 
: March 7, 1924. 
Present : ——Mr. Kendall, A. J. C., and 
Mr. Neave, ‘A. J. C." 
SANT BAKHSH SINGH-—FPLAINTIFF— 
APPELLANT 
Versus | 
BHAWANI PRASAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Construction of document. —Under-proprietavy right, 


' sale of—Lease, perpetual—Rent reserved in excess of 


Government revenue—Pre-emption. ` 

A sale of under-proprietary rights is liable to pre- 
emption. [p. 668, col. 1. 

The question whether.a document should be regard- 
ed asa perpetual lease or a sale of under-proprietary 
rights depends upon the construc tion of all the terms 
of the document. ti bid] 

Payment ‘of rentin excess of the Government re- 
venue is an essential incident of under-proprietary 
right and the mere existence of a condition for such 
payment in & documént is in no way inconsistent w ith. 
the sale of such a-right. A'deed of sale of under- 
proprietary. -right in which the rent reserved. io the: 
superior proprietor is greatef than the amount of the 
Government revenue is a- perfectly possible and legal 
document. [p. 669, col. 1 

Saheb Bux Singh v. Thakar Din Singh, 68 Ind. Cas. 
960; 9 OL. J. 334;4 U. P.-E. R- (O.) 85; (1992) A. 
L R. (O.) 229, Ram Fagir v. Sheo Ratan, 8 O. C. 121, 


- Ram Autar v. Drigpal, 8 Ind. Cas. 725; 14 O. ©. 41, 


Data Ram Tewari v. Deokalà Tewari, 95 Ind. Cas. 
855; 17 ©. O. 299; 1 O. L.-J. 463, Ram ' Suchit-v.- Sheo 
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i 56' Ind. Cus. 629; 23 0." C. 50 and 

evan hoe dant Bakhsh Singh, 65 Ind. Cas. 97; 
94 O. C. 310, referred to. 

Second appeal from. the decree of the 
Subordinate Judge, Sultanpur, dated the 
7th August 1922, in C. A. No. 49 of 1922, 
‘preferred against that of the Munsil, 
"Musafirkhana at Sultanpur, dated the 10th 
February 1922, in Original Suit No. 260 
of 1921. 

Mr. Niamatullah, for the Appellant. 

Mr. Raj Narain Shukla, for the Respond- 


nts. 
f JUDGMENT.—This appeal arises out 
of & suit for pre-emption. The appellant 
was the plaintiff in thé First Court. He 
alleged ‘that a document which ‘purported 
to bea patta istimarari or perpetual lease 
was in reality a deed of sale of under-pro- 
prietery rights and claimed to be entitled 
to preempt this sale. The transferor was 
the superior proprietor and it is settled 
law that à sale of under-proprietary rights 
is liable to pre-emption. He pleaded that 
the sale had been disguised as a lease in 
order to avoid pre-emption. The defend- 
ants contended that the deed was what 
it purported to be a perpetual dease and 
that no.suit for pre-emption was, therefore, 
maintainable. : 

The deed in suit reserves a rent of-Rs.10 
and in para. 9 of the plaint.the revenue 
on the land is stated to be Rs. 7 only. 
Both the Courts below have refused to 
consider-any other provisions ofthe deed 
and have held that they are bound to 
regard this as a lease because the rent 
yeserved isin excess of the Government 
revenue. This view they were compelled 
to adopt owing to a ‘ruling of a Single 
Judge of this Court in the case Sahib Bux 
Singh v. Thakur Din Singh (1). The learned 
Advocate for the appellant admits that 


SANT BAKHSH SINGH Vi BHAWANI PRASAD. 


- this ruling. is directly against him and ` 


that unless and until it is overruled he 
must fail. As the point at issue appeared 
to be an important one it was referred to a 
Bench. 

The question whether a given document 
should. be regarded as a perpetual lease 
or a sale of under-proprietary rights has 
been. considered in a number of. cases in 
this Court. These have been discussed in 
Sahib. Bux Singh v. Thakur Din Singh (1). 
In Ram Fagir v. Sheo Ratan (2) and Ram 


(1) 68 Ind. Cas. 060; 9 O. L. J. 334; 4U. P. L. R. 
(085; (1922) A. T. Ex (O.) 229; 
2) 8, OG: 121. TET 
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Autar v. Drigpal (3) it was held that the 

transfer amounted to a sale of under-pro- : 
prietary rights. In each of these cases 
the rent reserved. did not exceed the 
revenue, In Data Ram Tewari v. Deokali 
Tewari (4), it was held that the transactions 
evidenced by the deeds in suit were merely 
leases conferring heritable and transferable 
rights on the lessees but not sales so as to 
give rise to aright of pre-emption. Inthis 
case, however, there was nothing to show 
the amount of revenue payable. Certain 
remarks at page 300 suggest that the 
Court inclined to the view which had been 
adopted in Sahib Bux Singh v, Thakur Din 
Singh (1). In Ram Suchitv. Sheo Sewak 
Singh (5) the. document or the agreement 
stipulated that the grantees should pay the 
Government revenue and no further rent 
was reserved. In this case it was held 
that the transaction was an out and out 
sale.of an under-proprietary right and was, 
therefore, subject to pre-emption. Againin 
Zulfan. Khan v. Sant Bakhsh Singh (6) the 
rent reserved was substantially equivalent 
to the Government revenue and it was 
held that the document which purported 
to be a perpetual lease granted by. the 
superior proprietor amounted to a sale of 
under-proprietary right and gave rise to a 
right of pre-emption. It will beseen that 
in all these cases it has been laid down 
that whereno rent is to be paid to the 
superior proprietor over and above the 
Government revenue the transfer cannot 
be regarded as a lease but the converse pro- 
position that where the rent exceeds the 
revenue the transavtion cannot amount to 
more than a lease was nowhere laid down 
and it is difficult to see how such a position 
can be adopted. An under-proprietary 
right has from the first involved the pay- 
ment of rent toa superior proprietor. In 
the Oudh Sub-Settlement Act (XXVI of 
1866), which probably contains the first 
attempt to define under-proprietary rights, 
it is provided inr.7,cl (8) that “In no 
case can the amount payable during the . 
currency of the settlement by the under- 
proprietor to talugdar be less than the 
amount of revised Government demand 
with the addition of 10 per cent.” In r.8 
of the same Act, it is stated that- “The 
under-proprietor will possess in the whole 


3) & Ind, Cas. 725; 140. 6.41. 
25 ‘Ind. Oas. 855; 17 C. C. 299; 1 O. L. J. 463, 


4 
E Ind. Cas. 629; 93-0. O. 50 


(6) 65:.Ind; Cas; 97; 24:0, C; $10, 
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of such land a transferable and heritable 
right’ of property." In s. 3 (8) of the 
Oudh Rent Act under-proprietor is defined 
as, “any person possessing a heritable and 
transferable right of property in land for 


` which he is liable, or but fora contract. or 
decree would be liable to pay rent.” Section 


. 79 of the Land Revenue Act directs the’. 


Settlement Officer:to determine the rent. 
to be paid by under-proprietors. In the 
Cireulars.of the Board of Revenue 1-2, r, 
15, rules are laid down under which, . the 
malikana reserved is never ‘to be less 
than 10 per cent. of the revenue, If, on 
‘the other hand, an under-proprietor is. not. 
paying any rent the superior  proprietor 
can unders. 107-H of the'Oudh Rent Act 
sue to have rént assessed equal: to the 
revenue with an additional of not less than 
10 or more than 50 per cent. - pt 

From all :this; it follows that tlie pay- 
ment of rent in excess of the Govern- 
ment revenue isan essential incident of 
under-proprietary right and the mere. 
existence of a condition for.such payment is 
in no way inconsistent with the sale, of 


such a right. It. is conceded on -behalf 


of the respondents that-a deed of' sale of 
under-proprietary right in which the rent 
. reserved to the superior proprietor is greater 
than the amount of the Government revenue’ 
would be a perfectly possible and legal 
document.. This Being the case, it is 
impossible to make the existence of such. 
a clause the sole test. In every instance 
the question will depend on the con- 
struction of all, the terms of the' docu- 
ment. | : : 

The appeal is: allowed. The case was. 
decided- on a preliminary point and is, 
remanded to the Court of first instance. 
under O. XLI, r. 28, C. P. ©., for decision 
on the issues originally framed. The costs 
incurred hitherto will abide the event. ` 

Z. K. ; 


Beta LA iu m mamanah 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1717 or 1922, 
. May 9,1924. = 
Present:—Mr. Justice Neave. 
. KALLU AND OTHERS—PLAINTIFFS— `- 
APPELLANTS FS 
versus. 


GANGA RAM AND'ANOTHER-—DEFENDANTS 


- | — RESPONDENTS: - ” 
. | Agra Tenancy Aty JI- of:190D), "8>: Beni Transfery 


KAULU V. GANGA RAM. | 


Appeal allowed, - > 
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meaning : of—Oceupaney tenant, whether can regulate 


, Succession. 


The word "transfer" in s. 20 ofthe Agra Tenancy 
Act must bear the same meaning as in s. ð ofthe 
Transfer -of Property Act and be corifined to a trans- 
fer'swithin the meaning of that section. 

, An occupancy tenant cannot regülate the succes- 
Sion to his tenancy by making a Will 


: Second appeal againsta decree of the 
Additional Sub-Judge, Bareilly. 


^. Mr. S. C; Das, for the Appellants. 


Mr. Nihal Chand Vaish, for the Respond- 
ent. ET "d 

JUDGMENT.-—Thefaectsin this case 
may be'briefly stated. ' Daya Ram had two 
brothers, Ram Kishen: and Net Ram: The 
plaintiffs are the sons of. Ram Kishen and 
the defendants the sons. of Net Ram, It 
lias been-found as a. fact by the Court 
below that Daya: Ram and his nephews 
were Occupancy tenants in possession of 
a joint: holding; though for convenience 


they’ cultivated’ different portions of it 


separately: Daya. Ram. is dead. He made 
a Will-under which he bequeathed his 
share of the holding to the defendants. 
The plaintifis. brought. this suit for a 
declaration that the: Wil of Daya Ram 
was invalidso far-as his occupancy hold- 
ing wasconcerned. Both the Courts below 
have dismissed the suit, the lower Appel- 
late Court holding that the Will operates 
as a transfer of the holding as was made 
in favour of a person who was a co:sharer 
in the holding at the time of its execu- 
tio. 

Two-points have been argüed in this 
appeal the firstthat'an,oecupaney tenant 
cannot regulate the succession to his tenancy 
by making a Will, and second that a Will 
does not come within the meaning of the 
word “transfer” in s. 20 of the Tenancy 
Act. ors. s ; 

Section 20, cl. 2 of the Tenancy Act 
provides that—“the interest of occupancy 
tenants is. not transferable otherwise 


- than by voluntary transfer between persons 
- in favour of whom as .co-sharers in the 


tenancy such right originally arose or who 
have become by succession co-sharers 
therein.” Section 22 ofthe same Act provides 


' that when an occupancy tenant dies, his 


interest in the holding shall' devolve as 
follows:—(e) failing.such daughter's son, 
on the nearest collateral male relative in 
the male line of descent. provided that 
no such daughter's son or- collateral’ rela- 
tive ‘shall. bé entitled: to: inherit who did 
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not share j in the. -cultivation of. the | hold- 
ing at the; ‘time of the tenant's death. `- 

This contended om behalf ‘of the appel- | 
lants that the«word "transfer" in s. 20 of 
the Tenancy Act must bear the same 
meaning as in s. 5 of the Transfer of 
Property Act and be confined to “a transfer 
within-the meaning of that section. This. 
would exclude an alienation by Will. This 
proposition finds some ‘support from the 
language of s. 22in which.the word "shall" 
would seem to exclude the, right, of an 
occupancy tenant ‘to vary the order . of 
succession prescribed ‘in that section. “In 
my opinion the view put.forward on behalf 
of the appellants is. the correct one. As 
it has: been found that they were joint ' 
in cultivation ‘with.Daya Ram and are, 
equally with the defendants, his nearest 
collateral male relatives in’ the male line: 


of descent, I hold that they are entitled - 


to the declaration for which they asked... 

.The appeal i is, accor dingly, allowed . with 
costs. in’ all Courts including in this. 
Court-fees om the, higher scale and. .the 
appellants , are granted a declaration that 
the Will in. suit is invalid. so far as -the 
occupancy of nm Ram is concerned. 

K. S. D.” ME appear? allowed. . 


NAGPUR JUDICIAL COMMIS- j 
ze . SIONER’S COURT. 
‘Suconp CIVIL APPEAL. No..218-oF 1921. 

4 ' + September 18, 1922. : ik 

Present :—Mr. Halifax, A.J. ©; 

M usammat MAK'TUMBI --DzPsNDANT— 

APPELLANT. jj a a 
DU c7 dersus ` ui: 
_ANANT RAM—PLAINTIFE—, ' 7 

RESPONDENT. © ` 

Evidence—Unr egistered lease, whether admissible— 

Failure to execute proper lease— Lessee, whether entitled 

to damages-—Suit for specific per formance—Limitation: 

— Terminus a quo. 

‘The fact of thé KAGEN ‘of an un 'egistor ed lease 
ig evidence that before it was éxecuted the- parties had’ 
agreed that there should be.a ledse and of the ternis 
of the previous oral agreement. [p. 670, col. 2.] 

Gangabisan v. Tukaram, 2 Ind. Cas. 2445, 5 N. L.R.. 
36, referred to. 

"The lessee is entitled to obtain damages: from the 
Jessor on -the latter's failure to executea properly 
stamped lease. .(p..072, col. 1. 

Mohamed Musa. v. Aghore. Kumar, Ganguli, 28 Ind. 
Cas, 930; 42 ©. 801; 42 I. c iti 17 Bom, L. R. 420; 21 
G. L. T. 231; 28 M- L J, 548 19. AWN. 250; 15. A? L.. 
4 ka 9;1T3M. LAT. -413;2 is W, :208; (1915) M-W, N, - 


" 
z 
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621 (P. O); Sheoram: Kiran v. Lalman, 13 C. P. E. R: 
63 and. Khagendra Nath Chatterjee -v»Sonatan Guha, 
31 Ind. Cas. 987; 20 O. W. N. 149, referred to. 

( The period of limitation for à suit for specific er- 
fhe mancé of a contract to execute a lease in favour of the 
plaintifi fora specified term beginning ona porueusr 
day bégins on that day. [p. 671, “col. 1 7i 


Second appeal from an order of. the. 
District Judge, Bhandra, dated the 4th 
February 1921, in Civil Appeal No. 4 of pue 

Mr. Gandhe, for the Appellant. 

Mr. Dick, for the Respondent. ' . 

JUDGMEN T.—A finding of fact stated 
Bs both thelower Courts is that on dis- 
covering that the deed of lease was insuffi- 
ciently stamped between February and July 
of 1917, the plaintiff did not go to the- 
: defendant and ask for a fresh. properly. 
stamped conveyance. That he did so is. 
entirely in consonance with all the proved. 
faets of the case and discordant with many 
of them. There seems to me to be no 
reason whatever for disbelieving the four 
witnesses for the plaintiff who say that. 
this did happen and, many strong reasons 
for believing them. "Their evidence is en-, 
tirely uncontradicted, asthe denial of the 
fact by the defendant Maktumbi is one-of. 
anumber of statements of which nearly. 
all the rest are patent lies, and her son 
“never entered the witness-box. It would 
not be easy to accept this finding ifthe fact, 
madeany difference to ux case either way. 
But it does not. 

(2) The fundamental error iad’ through- 
‘out is illustrated in the words.used by the. 
learned District Judge-when he speaks , of 
treating “the unregistered lease as an agree-. 
ment to lease capable of being specifically. 
enforced" and “of the order of. the plaintiff 
under the unregistered agreement to lease.” 
The document tendered in evidence pur- 
ports to be à leasé and was  admittedly. 
méant by the parties to it to bea lease and. 
it can no more be treated asan agreement. 
to lease than it can be treated as a mort- ° 
‘gage. ` The fact of its execution (as. a lease, 
not. as an agreement or a mortgage or any- 
thing else) is, however; evidence that before 
it was executed, the parties had agreed that 
there should bea lease, and of the terms `of 
‘the previous: - oral: agreement. It is in 
that light that the sale-deed- was consider- 
ed admiésible- in evidence in Gangabisan 


. v. Tukaram (1). - 


'(3) - The plaintiffs - case was- then as 
' follows :— 
“Shortly ‘before 16th February 1917, the 
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defendant agreed to- give me aleaseof the 
'parsad ior ten years beginning on Ist July 
1917 on payment of Rs. 605,and ‘on 16th 
February 1917 I paid her Rs. 605; she put 
Ine in possession of the 'parsad? on lst 
July 1917, but neither before nor since 
that date hasshe given a valid conveyanoe; 
on l6th February 1917 she attempted to do 
so, but the lease she executed was not 
properly stamped and for that reason could 


sats | 


not be registered; she has performed only 


a: part of her contract and I pray that she 
should be compelled to perform the rest of 


‘it, that is to execute and register a valid 


conveyance.” 


(4). There is no reason whatever why the ` 


insufficiently stamped and unregistered 
deed should not be accepted as evidence of 
these allegations of fact. If only a draft 


had been made, that surely could have been 


given as evidence that the parties had arriv- 
ed at an agreement on that day or on some 
previous day in regard to a lease without. 
any necessity for calling it a draft ofan 
agreement to lease or anything but what it 
was, a draft of a lease, and I cannot see 
that taking one more step towards the full 
performance of her contract by the defend- 
ant can make any difference. It may be 


thatif the defendant had executed a proper 


leaseon a proper stamp, valid except for 
registration, the plaintiff would not ‘have 
been able to ask for the execution of a fresh 
lease, as has been held in certain Madras 


' cases to which reference will be made later. 
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But even such a lease could be aecept-: 
ed as evidence that the parties had come 
to an. agreement that a lease was. to be. 
given; indeed itis hard to imagine better 
evidence. - ' | E 
- (5) As to the question of limitation, that 
Statement of the.bare facts ofthe plaintiff's 
case -given. above. makes it- quite clear'that 
it is within time. Thelearned Pleader for 
the defendant-appellant contends that such 
a suit does not lie at all, but that isa sepa- 
rate quéstion which will be discussed later. 


The plaintiff alleges that the defendant . 


agreed to give him” a-lease for a term. of 
ten years, beginning on Ist July 1917, that 
is to say to put him in possession on that 


. day and to execute a valid conveyance on or. 


before that day, but did not perform the 
latter párt'of her agreement while he. did 
perform the whole: of his. The period of 
three. years in which he could file a suit for 


specific performance of this contract, there- 


fore, began on:-Ist-July 1917, and he filed. 


1 


posso MAKTUBI v, ANANT RAM... -- 


Bit 

this suit on 15th May 1920 witha month and 
a half to.spare. : ` 
- (6) In support of his contention that. 
such a suit as this does not lie, the learned 
Pleader for the defendant-appellant cited 
the Madras cases of Venkatasami v. Kris- 
tayya (2), Palant Goundan v. Paramasiva 


, Goundan (3) and Thayarammal v. Lakshmi 
‘Ammal (4). 


The judgments in the two 
latter cases accept the view taken in the 
first without giving any. additional reasons 
for it, But all these cases can be distinguish- 
ed from that before us now by the fact that 
in each of them the defendant had executed 
a document that was.valid in all respects 
except that of registration, that is to say, 
theonly essential lacking to the validity 
of the document was one that the plaintiff 
could have procured under the Registra- 
on E without having recourse to a Civil 
ourt, i 


(7) In the first case in discussing the 
plaintiff's prayer for a decree ordering the: 
execution of fresh document the learned 
Judge said: "The agreement to transfer, 
the mortgage was so far carried out that 
the deed of transfer was executed and no 
suit will lie to compel defendant to do 
that which he had already done.. The only 
act wanting on his part to complete the 
contract was to register the deed of transfer 
and this act, as we have shown, he could 
only. bé compelled to do by the proper 
proceeding under the Registration Act, 
followed by suit under s.. 77, ‘if plaintiff 
failed to obtain his rights by such proceed- 
ings." There is some judicial authority 
opposed to this view, but the point does not 
require discussion here, as in the. present 
casé the plaintiffs suitis to compell the 
defendant to do that which she has omitted 
to do, that is to execute a conveyance on a 
proper stamp. The registration of that con- 
Veyance after its execution will follow in the 
ordinary course. 

(8) It may be mentioned that I have 
been able to find no reason stated in the 
judgment of the learned District Judge nor 
to imagine any for myself which would 
justify his dismissal of the ‘claim for 
damages, On the contrary the judgments in 


(2) 16 M. 341; 3 M. L. J. 169; 5 Ind, Dec. (x ; 
Wn 59 ind J. 263 Dec. (s. 8) 95. 
:( nd. Cas. 417; 43 M. 822; (1920) M, W, N. 451: 

39 M, L. J. 181; 12 L, W. 101, . l db 3 Tu 
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Mohammad Musa v. Aghore Kumar Gangult 
(5) and Sheoram Kirar v. Lalman (6) and 
` Khagendra Nath Chatterjee v. Sonatan Guha 
(7) cited at-the end of para. 4 of the 
judgment, in reference only to the claim 
- for specific performance, seem to be strong 
authority for the granting of a decree for 
damages.. The plaintiff had, however, not 
appealed against this dismissal. It may 
also be mentioned that the dismissal of 
the: prayer for an’ injunction, which is 
lumped together with that of the prayer 
for damages,is correct, but only for the 
reasoh that the granting of an injunction 


along with the. decree for execution of a 


conveyance and the delivery of possession 

would. be entirely futile. The appeal is 

dismissed, and the appellant must pay all 

the costs. "n 

+ K.S. Di Appeal dismissed. 
(5) 28 Ind. Cas. 930; 42 0. 801; 42 I. A. 1; 17 Bom. L. 

R. 420; 21 C. L. J. 231; 28 M. L. J. 548; 19 0.. W. N. 


250; 13 A. D. J. 229; 17 M. L. T. 143; 2 L. W. 258; 


(1915) M. W.'N. 621 (P. CJ). 
| (6) 13. C. P. L. R. 163. 
(7) 31 Ind. Cas. 987; 20 C. W. N. 149. 
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SIND JUDICIAL COMMIS- 
E a SIONER'S COURT. 
Grvit Revision 
. March 7, 1924. 
Present :—Mr. Rupchand Bilaram, A.J. C., 
and Mr. Kennedy, A. J. C. 
Firm oe BUDHURAM—Appticants 
m. versus 
KIMATRAI BHOJRAJ—DEFENDANT— 
RESPONDENT. 
Sale-of goods—Forward contract—Goods subject to 


chain of transactions—First seller and final purchaser, 


Fivity of contract. betweén—Payments by debtor— 
po e a Act (IX of 1872), ss. 69,61. 
hé fact that in a act 
goods, where A. buys acertain quantity from B. and 


sells it to C. who in turn sells it to D. and so on and: 
the same quantity becomes thé subject-matter of a 


chain of transactions, actual delivery of the goods 
purchased is made by the first seller to the ultimate 
buyer, does not create any privity of contract between 
these two and ordinarily each buyer would be bound 
to account to his seller for the payment of the pur- 
chase-money at the rate at which he’ had agreed to 
purchase the goods. [p. 672, col. 2; p. 673, col. 1] — 

, Under ss. 59 to 61 of the Contract Act, a creditor 
“has the right to appropriate a payment made by the 
debtor towards payment of his debts and accepted by 
the creditor as such in the absence of any express or 

resumed intentions of the debtor to the contrary, but 
the ex post facto appropriation of payment cannot be 
allowed to prevail. [p. 673, cols. 1 &2] | 

: Revision -against an application of-the 
Judge, Small Cause Court, Karachi, 


FIRM OF BUDEURAM V. KIMATRAI RHOJRAJ. 


APPLICATION No, 57 or 1921. 


forward contract for sale: of 


Tr n7 oH Yee ta 
[84 Y. ©. 1924] 
JUDGMENT.—This is an application 
under s.25 ofthe Provincial Small Cause 
Courts Act to revise the decree ‘passed 
by the Judge of the Small Cause Court, 
Karachi. ^ j ' l 2 
This suit was instituted by the’ plaintiff- 
opponent No. 1, on March 30th, 1920, for re- 
covery of Rs. 578-11-0 and interest thereon 
due as the balance of the purchase price 
of 25 tons toma seed of March 1917 delivery, 
sold by them to the 2nd defendant and 
delivered on their behalf to the lst defend- 
ant. A decree was claimed ‘in the alter- 
native against either of the defendants. 
The 1st defendant pleaded that he has 
paid thé full purchase price, having paid, ’ 
(a) Rs. 6,000 in cash in respect of the goods 
delivered to him underthe contract in suit 
and another contract to which the 2nd’ 
defendant was not a party, and (b) a further 
sum of Rs. 1,800, by appropriating the same 
from the amount due tothe lst defendant , 
by the plaintiffs in a separate account known. 
as the chak account. The 2nd defendant's 
defence appearsto have been that he was 
discharged from payment as the plaintiffs 
had delivered the goods to the lst defend- 
ant, and thereby acceptéd him as the debtor, 
that they had parted possession of the 
goods without payment, that they had' even 
otherwise accepted the 1st defendant as 
their debtor discharging him from the 
liability and lastly that the plaintiffs had 
received full payment from him. “ 
: The plaintiffs, on the other hand; appear 
to have denied at the hearing that Rs. 1,800 
was dueon thechak account and to have 


-claimed the right to appropriate Rs. 3,000, 


as shown in thé judgment or Rs: 3,100, as 
shown in the plaint out of Rs. 6,000, “paid 
to him by the Ist defendant against the con- 
tract in suit. en 

The contract in thesuit is one of the 
usual type of forward transactions’ which 
are made on the terms contained in a 
printed form of contract, where A. buys a’ 
certain quantity from B., and sells it to C. 
who inturn sellsitto D, before the vaida 
day and,soon, and the same quantity of 
goods becomes the -subject-matter ‘of a. 
chain of transactions. Actual delivery of 
the goods purchased is made by. the first 
seller to the ultimate purchaser, A delivery 
chit is issued by the first buyer ‘on the ‘first 
seller, and passes hands by endorsement, 
The ultimate buyer passes it to the first: seller’ 
and obtains delivery’ of the relative goods on’ 


4 


' the authority- ofthis chit. ^ < ` 


P84 T.C. 1924] 

lt is to the. interests of all; the. parties 
` concerned that delivery should be; nde to 
the “ultimate - buyer. Appropriate clauses 
have been introduced in the. contract form 
to provide for such delivery. The fact that 


delivery i isso given does not, however, create 


any privity of- contract between - the first 
seller and ‘the ultimate buyer, and ordinarily 
each buyer would be bound to account to 
his seller for the payment of' the purchase- 
money at the rate at which he had agreed to 
purehase' the goods. The learned Pleader 
forthe'2nd defendant has,however, relied on 
cl. 9. of the: contract in suit which -pro- 
vides that where delivery..is,to be given to 
an Indian merchant, the goods shall.remain 
with the seller till payment, though at the 
same time it provides that where delivery 
is.to be given to a European office payment 
shall be made according to the practice. of 
the particular office, and if the practice of 
such office be to make payment after de- 
livery, the, seller may be required to part 
with possession of. the goods: without pay- 
ment. This, clause must,:however, be read 
in the light of the other clauses of the con- 
tract and particularly “cl. (6) which, gives 
option to the seller to retain’ the goods 
under lien till payment. Clause 9 of the 
contract.is.not intended to require the seller 
not. to part: with:the:goods.at all where 
delivery, is.to.be made to.an Indian .mer- 
chant; but.to further restriet the right of 
ihe seller to exercise his option of retaining 
the goods where delivery is to, be made to a 
European office... 

: Weare of opinion that the learned J udge 
^ below was right in holding that the delivery 
to the Ist defendant or the parting with 
‘goods. without: full payment did not by 
itself divest the plaintiffs of their right ‘to 
enforce payment, of. the: purchase-money, 
from the 2nd defendant. 

The learned Judge was, however, i in error 


in holding that the. plaintiffs had rightly.. 


appropriated a moiety of Rs. 6,000 towards 
the price of the goods in suit, that such 
appropriation was beneficial to the 2nd 
defendant and that the lst defendant was not: 
discharged, from, the liability to pay the 
balance of the purchase-money.: . 

‘Sections 59 to 61 of theIndian dont Acti 
which embody: the;rule in Clayton's case (1) 
recognize. the. right ofa creditor: to- appro- 
priate a payment.made by the debtor towards 
pay ment of his debts and accepted . by. the 


(I) (1816) 1-Mer; 572.at-p. 610; 15 R. R. 161«.35. E. 
Th i m NEL. dd a | A EU 
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creditor as such in the absence of any ex- 
press or presumed intentions of the debtor 
to the contrary. : If Rs. 6,000 were paid by 
the lst defendant asa, debtor to the plaint- 
iffs and accepted. by. them as-such then it 
follows that they thereby discharged the 
2nd defendant. from: liability to pay the 
purchase price and treated the Ist defend- 
ant as responsible to them for the balance, 
If on the other hand the payment was not 
accepted by the plaintiffs as a payment 
from. their debtor, then the payment was 
made by the lst defendant in a dual capacity, 
firstly, as agent of and on behalf’ of the 2nd 
defendaut' as toa part of it and either asa 
principal if the 2nd lot was delivered to 
him under his own delivery chit .or as an 
agent on. behalf of another intermediary 
who had endorsed the delivery chit for the 
second lot in his favour. 

The payment was not a payment within 
the rule in Clayton’s case (1) and the expost 
facto appropriation of payment by the 
plaintiffs cannot prevail. . 

. IÉ the plaintiffs wished to hold the 2nd 
defendant liable for any portion of the 
purchase-money, it’ was obligatory on them 
to require the lst defendant to state de- 
finitely what portion of the Rs. 6,000 was 
being paid. by him on: behalf of the 2nd 
defendant or at any-rate to: give notice of 
their appropriation: to the 2nd -defendant. 
Their acceptance of Rs. 6,000 from the last 
defendant.without such inquiry, their failure 
to give notice to the 2nd defendant, their 
electing not to exercise their lien on the 
goods and the faet that there was a separate 
account between the plaintiffs and the lst 
defendant are strong presumptive evidence 
in the absenceof any explanation to the 
contrary, Of an implied agreement on their 
part to.substitute the 1st defendant as their 
debtor and to diseharge the 2nd defendant 
from his liability to pay the purchase- 
money. By their conduct in so acting and 
their.silence for 3 years they have induced 
the 2nd defendant to settle with or other- 
wise deal to his prejudice with the Ist de- 
fendant and it is not open to them to fall 
back on theirrights under the contract to 
appropriate a moiety of -the Rs. 6,000 
against the purchase price, and claim the 
balance from the 2nd defendant. It is 
further to be; noted that the plaintiffs did 


. not aver in the plaint that they had exercis- 


ed their right of appropriation but claimed 
to have received a. specific sum of Rs. 3,100 
only against the price of the goods in suit, 
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instituted this suiton account of a dis- 
agreement between themand the Ist defend- 
ant over the qhak account. We hold that 
the plaintiffs are not entitled to recover the 
balance of the purchase-money from the 2nd 
defendant and dismiss the suit as against 
him with costs throughout. 
. Thesuit asagainst the lst defendant was 
dismissed by the lower Court. In the view 
we have taken of'the case, we are of opinion 
that in the interests.of' justice we should 
remand the case to the lower Court. The 
lst.defendant's liability depends on the 
further questions whether he is a creditor 
of the plaintiffs on the chak account and 
whether he can ‘claim a set-off in the pre- 
sent suit, Though the learned Judge has 
‘given a definite finding that Rs. 1,800 were 
not appropriated for the chak account by 
transfer entriesin payment of the purchase- 
price of the second lot, he has refrained from 
giving a finding whether he is entitled 
to recover anything on the chak account 
inter alia on the ground that it 
was the subject of a private arbitration 
between the parties. We set aside the 
order of dismissal of the suit as against 
the Ist defendantand remand the case as 
against him to the learned Judge below for 
disposal aecording to law. 

So far as the costs of this application go, 
. the Ist defendant should bear his own costs. 
K. 3. D. Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 160 
' or 1922. 
December 19, 1923. . 
_ Present :—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Suhrawardy.- 
NANIBALA DASI AND ANOTHER—PLAINTIFFS 
: — ÁPPELLANTS 
versus | 
ICHHAMOYEE DASI AND OoTHERS— 
a D5FENDANTS——-RESPONDENTS. 
Appeal against preliminary decree—Final decree 
passed during pendency of appeal—Procedure. 
: The right of appeal from interlocutory orders ceases 
after the disposal of the suit. This rule is equally 
applicable to cases of suits in which there is first a 
preliminary decree and ultimately a final decree. 
lp. 675, col. 1.] a 
* Where during the pendency of an appeal against 
«A preliminary decree made in à partition suit a final 


"RaNTÉALA BABY V TORÉAMOTES DABI, 777 
Itis not unlikely that the plaintiffs have’ 


as against the preliminary decree. 


M 


{84 T. C. 18524] 
decree is passed in the ‘sult the appeal against the 
preliminary decree ceases to be maintainable. 


appeal to be amended so as to enlarge its scope and 
convert itinto a combined appeal against both the 
preliminary and the final decrees. fp. 875, col. 2.] 


. Case-law: discussed. < 

Appeal against a decree of the Subordi- 
nate Judge, Murshidabad, dated the 5th: 
April, 1922. ; 

Babus Dinesh Chandra Roy and Khagen- 
dra Nath Mitra, for the Appellants. - : 
. Babus Mahendra Nath Ray, Surendra 
Nath Ghosal, Promode Kumar Ghose and 
Sailes Charan Mitra, for the Respondents. 


‘ gUDGMENT.—This is an appeal by 
the plaintiffs against the preliminary decree 
in a suit for partition. 

A preliminary objection has been taken 
to the competence of the appeal on the 
ground that when it was lodged in this’ 
Court, the final decree in the suit had al- 
ready been made by the Subordinate Judge 
and yet no appeal against that final decree 
was then or has at any time since then 
been filed. The facts material for the de- 
termination of this question may be briefly 
stated. 

The preliminary decree was made on the 
oth April 1922. The Court, thereupon direct- 
ed that the 18th April 1922 be fixed for 


` the appointment of &: Commissioner and 


the plaintiffs were called upon to deposit 
the requisite fees and copies by that date. 
The plaintiffs failed to comply with this 
order and the case was adjourned from 
time to'time. On the lst May 1922, the 
folowing order was recorded: "The plaint- 


iffs have not.deposited the costs for the^ 


execution of the Commission as directed 
by the Court, so no partition could be 
effected. Hence the suit is dismissed.” On 
the llth May 1922 the plaintiffs lodged the 
present appealin this Court against the pre- 
liminary decree which had been drawn up, 
signed and sealed on the 28th April 1922 ; 
and as may be anticipated, the memorandum 
of appeal makes no reference to the final 
decree. In these circumstances, the respond- 
ents have urged that the appeal- is in- 
competert. The contention in substance is 
that after the suit had been finally dis- 
missed on thé lst May 1922, the plaintiffs 
were not competent to prefer an .appeal 
against’ the preliminary decree alone and 
that it was incumbent on them to prefer 
an appeal as well against the final ie 

his 
contention is supported by the decisions ig 


The. 
. Court may in such cases allow the memorandum of 


- 


* 


IARE 

[841. 0. 1924) 
Baikanta Nath Déy v “Satimulla Bahadur 
. (1), Mackenzie v. Narsingh Sahai (2), Khiro- 

damoyi Dasi v. Adhar Chandra Ghose (3), 
Sadhu Charan Datta v. Hara Nath Datta (4) 
and Baikuntha Nath Chowdhury v. Rama- 
nand Patnaik (5). The principle which 
underlies these cases is that the right of 
appeal from interlocutory orders ceases 
after the disposal of the suit, This rule is 


equally applicable to cases of suits in which. 


there is first a preliminary decree and ulti- 
mately a final decree. 

Wemay add that this view is not in enact 
with that, adopted in Ugra.Narain Singh v. 
Basan Narain Singh [Ram Nath: Singh v. 
Basanta Narain Singh] (6), Nistarinee Dabee 


v. Rai Mohun Biswas (T), Abdul Jalil v. Amar | 


Chand Paul (8), Atul Chandra Singha v. 
Kunja Behari Singha (9),. Atul Chandra 
‘Singha v. Kunja Behari Singha (10), Peary. 
Mohun Mukerjee v. Chandra. Sekhar Sarkar 
(11) and Bhagaban Chandra Kaibarta., v. 
Ishan Chandra (12). In these cases, the 
appeal against the preliminary decree had 


been lodged before the final. decree was. 


made and it was ruled that the final 
decree must ‘be deemed a contingent 
decree or in the words of Turner, L. J. in 
Shama Purshad Roy Chowdhury v. Hurro 
Purshad Roy Chowdhury (13) a subordinate 
and dependent decree, liable to be super- 


seded by the. modification or reversal of the 


preliminary decree, which was the subject- 
matter of an appeal before a superior Tri- 
bunal when the final decreg was made on 
the basis thereof in the primary Court. In 


this connection, reference may be made to . 


the decision in Asutosh Goswami v. Upendra 
Prosad Mitra (14), Kuppusamy Aiyar- v. 
Hegmah Bui Ammani (5), Zemindar of 


(1) 6 0. A J 547; 12 ©. W. N. 590: 
(2)1 Ind. Cas’ 413; 36 0. 762; 10 O..L. J. 113. 
(3) 21 Ind. Cás. 516; 18 C. L. J. 391. 
(4) 27 Ind. Cas. 135; 20 0. W.N. 831. 
. (5) 6l Ind. Cas. 923; 33 C. L. J: 414; 25 €. W. N. 
778; 48 C. 1036. 
: (6) 19 Ind. Cas. 630;:18 "C. L.'J. 209; 17 C. W. N 
08.. | 
(7) 20 Ind. Cas. 576; 18 ©. L. J. 214. 
($) 21 Ind. Cas.510; 18 C. L. J. 993. 
(9)30 Ind. Cas. 321; 22 C. L. J. 90. 
10) 43 Ind. Cas. 775; 97 C. L. J. 451. 
1 33 Ind Was. 59; 19 O. W., N. 1132. 
12) 46 Ind. Cas. 802; 22 C. W. N. 831. 


J. 103; 19 E. R. 948 (P. C.). 


(14) 38 Ind. Cas. 17; 24 C. D. J. 467; 21 C. W. Ni 


564. 
.: (15) 18 Ind: Cas. 730; ; 3ENLL. J. 190; 0; 913 N. W, 
N. 113; 13M. L. T.2 
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(13) 10 M. I. A. 203; 3 W. R. P. O.' 11; 2. Suth P. C. 
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Pangidigudem v: Venkatuppayd (16) where 
the doctrine of dependent judgments is ex- 
plained and applied. There is consequent- 
ly, no conflict in principle between the two 
series of cases as explained in Mea Hussain 
Khan v. Sheikh Samir (17) but this does 
not appear to have been fully appreciated . 
in some of the eases in the books, such' as, 
Kuria Mal v. Bishambar Das (18), Akhtar 
Husain Khan v. Tasaduk Husain (19), Kan- 
hawa Lal v. Tirbent Kahar (20); Lakshmi v. 
Marudevi (21) and Kamien v. Veerappudian 
(22). The decision in .Bhagaban Chandra 
Kaibarta v. Ishan Chandra (12), which be- 
longs to the second category of cases does, 
however, call for one observation. In that 
case, the appeal against the peliminary 
decree was deemed competent, though pre- 
ferred after the final decision had been 
pronounced, on the ground that no formal 
document .described as a decree had been 
drawn up and signed at that time. This 
view cannot be defended on principle, and 
is opposed to that adopted by Brett, J., in 
Khirodamoyi Dasi v. Adhar Chandra Ghose 
(3) where it is pointed out that the final 
decree, when formally drawn up, must bear 
the date of the final judgment.  Con- 
sequently, the principle enunciated in the 


‘first class of cases should be held applic- 


able, even though the decree may not have 
been .formally drawn up. “This leaves na . 
room fer doubt that the preliminary ob- 
jection is well-founded in the present case, 

The question next arises whether the ap- 


‘peal should be dismissed on this ground, 


We have come to the conclusion that i in. 
the circumstances of this case we should 
adopt the course sanctioned by Subramania 
Chettyar v. Palachakrapani Chettyar (23) 
and. Baikuntha Nath Chowdhury v. Rama- 
nand Patnaik (5), namely, allow the memo- 
randum of appeal to be amended so as to 
enlarge its scope and convert it into a 
combined appeal against both the prelimi- 
nary and the final decrees: Dattatraya 
Ramachandra Savale v. Aym-ud-din Fakir 


- 


08 54 Ind. Cas. 647; 37 M. L. 
(17) 68 Ind. Cas. 475; (1923) A. T. R. (C.) 282. 
(18) 5 Ind. Oas. 276; 32 A. 225; 7 A. L.J. 210. 
(19) 18 Ind. Cas. 157; 34 A. 493; 10 A. L. J. 19 
20) 94 Ind. Cas. 897; 36 A. 532; 12 A. Lid. 876 


F. B.). 

(21) 12 Ind. Cas. 661; 37 M. 29; 10 A. L. T. 137; 21 
M. L. J. 1083. 

22) 14 Ind. Cas. 394; 37 M. 455; 11M. L.T., 69; 23 


J. 591. 
T. 


"M. L. J. 217; (1912) M. W. N. 117 & 530. 


(23) 16 tnd, Cas;.380; (1013) ML W. N. 140 ` 
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ud-din, (24), Balvantsing Ramchandra ` v. 
Sakharam Mancharam (25) and Damodar 
.Padhano v. Haribhandu Patnaik (26). The 
decision of the Judicial! Committee in 
Pramatha Nath Roy v. William, Arthur Lee 
(27) which shows that a litigant cannot uti- 
lise his own laches to obtain an 'exten- 
‘sion of time, plainly does not bar the exer- 
Gise of our discretion in this case under 
s.5 of the Indian Limitation Act. On the 
other hand, reference may be made to 
Ranjit Misser v. Ramudar Singh (28), and 
Kumudini Ray v. Kamala Kant Sen (29) 
where an appeal of one class was allowed to 
be converted into an appeal of another class. 
and time was extended for the purpose. On 
the verbal application of the appellants we 
consequently direct that the memorandum 
of appeal be amended so as to make the 
appeal an appeal not merely from the pre- 
liminary decree but also from the final 
decree dated the Ist May 1922. The appel- 
lants undertake to annex to the memoran- 
dum of appeal a certified copy of the order 
dated the Ist May 1922, as no formal final 
decree was drawn up by the lower Court. 
He further undertakes to apply i in this Court 
to-morrow for the requisite copy as the re- 
cords are here and the copy will be furnish- 
ed to him as ‘early as practicable. The copy 
will then be annexed to. the memorandum 
of appeal,. as amended. .When this has 
` been carried out, the appeal will be set 
down for disposal on the merit as a com- 
bined appeal against the preliminary decree 
and the final decree. 
allowed their costs of this - hearing, which 
we assess at three gold mohurs; and they 
will be entitled to retain these. costs (which 
will be entéred in the decree of this Court) 
K pee of the ultimate result of the ap- 
peà 


. The appeal will be set down for further 
orders on the 14th January 1924; and if on 
that date it transpires that. our order has 
nob been carried out by reason of laches 
of the appellants, the appeal will stand 


(24) 33 Ind. Cas. 146; 18 Bom. L. R. 76. 

25) 33 Ind. Cas. 137; 18 Bom. 5 R. 80 not 
E 10 Ind. Gas. 392; (1921) M. ON: 558; ^u L. W. 
3 


9 
(37) 68 Ind. Cas. 900; 49 L'A.307; 37 C. L. J. 86; 
31M. L. T. 193; (1922) A. I. R. (E. C.) 352; 4 U. P.L. 
R. (P: C:) 103; 43 M. L. J. 765, OT C WS. 156; 21 A. 
L. J. 118; 18 L. W. 56; (1923) M. W. N, 526; 49 O. 999 
P. G. 


GM Ind. Cas. 910; 16 C. L. J. 


71; 
* (29) 68 Ind. Cas, 575; 33 C. Li. d. 106; S A. I. R, 
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- 
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‘ment under s. 26 of the Limitation Act 
^ Hari Mohun Thakur v. Kissen: Sundari, 11 C. an 9 


The respondents are , 


ants. 
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17. C. W.N. 116. this. 
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dismissed with costs. Meanwhile the appel- 
lants will be at liberty to amend the memo- 
randum of appeal. 


Z. K. . Case accordivgly. 


. + LAHORE HIGH COURT. 
SECOND, CIVIL APPEAL No. 548 or 1924. 
June 24, 1924. 

- Present:—Sir Henry Seott-Smith, KT., 
Officiating Chief Justice. 
 BIJ A RAM 'AND'OTHERS—PLAINTIFFS— ` 
APPELLANTS ' 
versus . 


BRIJ LAL—DEFENDANT— RESPONDENT. : 
~ Limitation Act (IX of 1908), s. 26 —Right to flow of 
Eb over another's. land —Basement—Burden of 
proo 


. Ordinarily no person has a right to interfere with 
-another person's right to deal with his own property 


as he likes. The right to restrain another from: 
exercising ordinary proprietary rights over his owh 
land is of the nature ofan easement different from 
the ordinary rights of owners of land and the burden 
of proving the existence of en & right lies upón the 
party alleging it. [p. 677,col. 1. 

Where a person claims a right to flow of water fon 
his house on to the property of another he must prove 
all the points which are necessary to Aot. [ibi a ease- 
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Ind. Dec. (x. &) 798, relied on. 

Second appeal from a deeree of the 
District Judge, Karnal, dated the 19th 
November 1923, reversing that. of the Sub- 
ordinate Judge, Fourth Class, Kaithal, dated ^ 
the 2nd May 1923. | 

Mr. Shamair Chand, for. the Appel- 


Lala Fakir Chand, for the Respondent. 


JUDGMENT.—In the case out of. 
whieh the present second appeal arises 
the plaintiffs sued for a perpetual injunc- 
tion restraining the defendant from .dis- 


charging water from three parnalas shown 


as F, G, and.H. in the plan “on the 
record. In regard to the parnalas F and:G, 
the plaintiffs admitted that the defendant 
had been discharging rain water for a long 
time and that they had raised no obj ection 
to this, bütalleged that since a few years 
the defendant had begun to discharge the 
dirty water of his. house also and they 
asked that he be restrained from doing 
As regards the parnala H, they said 
that $t was a new one and asked that the 


. [84 T, €, 1824] 

‘defendant should | be' restrained from pass- 
iüg ahy water-through it. The First Court 
, decreed the plaintiffs claim, but the Dis- 
friét.Judge' on "appeal dismigsed it, The 
_ First Court in finding for the plaintiffs 
relied chiefly ‘upon some applications made 


to the Municipal Committee by the defend- . 


ant’s deceased brother Lala Basant Lal in 
1914 and 1915. "The learned District Judge 
said that. there was nothing in these peti- 


tions to help the plaintiffs ‘and’ that the . . . 
^: Contract Act 


‘onus ‘was on the -plaintiffs which in his 
opinion they had failed’ to discharge by 
anything in the said applications. He did 


not discuss the rest of the evidence but said . 


in a general way. that the weight of it 


was in favour of the defendant. "The learn- 


ed: District Judge also states that it was 
unnecessary to go into the question of limit- 
" ation. ` d UE Ee m Td pu T : 
"In this Court it is urged that the onus 
was really upon the defendant to: prove 
the’ existence ‘of the easements ' claimed 
by .him:over ‘the plaintiffs’ property. Hari 
Mohan Thakur v. Kissan Sundari (1) was 


cited. ‘The head-note there states that: 
“the ‘right to restrain another from exercié-. 


ing ordinary proprietary rights’ over - his 
own land is of the nature of- an éasement 
different from the ordiüary rights of owners 
of land ; .the. burden of proof would, there- 
fore, lie upon“ the. party alleging such 
rights.” The defendant here claimed certain 
rights -to. pass water from his house on to 
the plaintiffs property. Ordinarily no 
person ‘has a right to interfere with another 
"person's right fo déàl with his own p 


perty as he likes, and, therefore, I think 


that the onus is certainly on the’ defend- 
ant to -prove “all the’ points - which are 
necéssary to establish an eas 
26 of tlie Indian Limitation Act. 

~ l theréforé, accept the appeal and tinder 


O. XLI, r. 23, C. P. ©, iÍ remand: the case" 


to :the lower Appellate’ Court “that it may 


decide tlíeappeal upon the evidence ‘on the 


record and in accordance with the above 
. Court will be, 
will be costs in the 


remarks. Stamp’ in this 
refunded and other costs 
€886. o 7 udo uo 
‘2. KL Me, ah S EN 
(1) H1 0.59; 5 Ind, Dec, (x, &.) 792. 


4, 
EN " 


| DEVINDRA NATH GHOSH V, SAMBHU NATH PANDEY,. 


pro- 
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Case remanded, ` 
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.. PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No, 23 
` or 1921. 


m 


-oat ' March 28, 19247 
- Present :--Justice Sir Jwala Prasad, KT,, » 
.. , and Mr. Justice Kulwant Sahay. 
DEVINDRA NATH GHOSH AND OTHERS— 
x: .' ‘DEFENDANTS—APPELLANTS 

| PAP versus 

- SAMBHU NATH PANDEY AND OTHERS— 
PLAINTIFFS— RESPONDENTS, : 
(IX -of 1872), s. 74,.construction of— 
Penalty, what amounts, to—Interest, increased rate of, 
on default, whether penalty—Duty of Court. 

Interest is payable by way of damage for the loss 
sustained to the party who advances money to another. 
This damage .may be the subject of an agreement 
between the,parties, and, at the time when the con- 
tract of loan is entered. into, the parties may fix a 
consolidated sum or merely a certain percentage on 
the amount advanced to be paid by the debtor as 
coinpensation.to the lender on aecount of his being 
out of pocket with respect to the sum advanced by 
,him asa loan. The latter way of fixing compensation 
is commonly known as interest on the loan. This 
is enforceable in law as an agreement between the 
parties, but over and above this, in order to ensure 
-payment of the loan at an appointed time, the parties 
may further agree that an additional sum by way 
Of penalty or dn increased rate of interest over and 
above' that originally fixed would be payable by the 
defaulting debtor -in case of breach of the contract 


“to pay at thé appointed: time. The enhanced rate of 
_ Interest may be chargeable either from the time the 


breach is committed or from any prior period. This 
kind of stipulation is said to be penal, and the 
creditor cannot, as a matter of right, enforce it in law. 
Section 74 of the Contract Act, in such a case, gives 
power to the Court to interfere with the contract 
entered into between the parties by empowering the 
Court to vary the amount fixed or the increased rate 
et aa by allowing oùly reasonable compensation. 
p. 679, col. 1. va 

The a KN to s. 74 of the Contract Act and 

Illustration (d) to the section do not purport to make 
a new change in the law. as enunciated in the section 
as it stood in 1872, but only illustrate it so as to 
remove certain doubts which had arisen with regard. 
fo the construction of the section. The provision in 
the main section is wide “enough to cover the case 
contemplated insthe Explanation and in the Illustra- 
tion.. [p...679,: col. 2.] 
. Under s.74 of the Contract Acta stipulation for 
an. increased rate of interest from the date of default 
may be astipulation by way of penalty irrespective 
of whether the stipulation happens to be the primary 
or secondary contract. '[p. 680, col. 1.] 

Avathani Muthukrishnier v. Sankaraliagam Pillai, 
18 Ind. Cas. 417; 36 M. 229; 13 M. L. T. 20; 24 M. L. 
J. 135, relied ón. 

Section.74 of the Contract Act does not disallow 
all stipulatioris for compensation in the shape of fixed 
amount, or an increased rate of interest agreed upon 


.. to be payable in case of breach of contract. It only 


makes such ' stipulations penal and empowers the 
Court to. rip up the agreement between the parties 
‘and toaward such compensation as the Court con- 


= siders reasonable in the circumstances of the case, 


not exceeditig.the increased rate of interest agreed to 
between-thé' parties; -Fhe contract: between the parties 


- 


-§78 


fixes the-limits beyond. which no compensation can 


be allowéd,but the “Court has power to reduce the. 


compensation mentidned in 
parties. [p. 680, col. 1.] 

. Appeal from a decision of the Subordinate 
nudge, .Dhanbad, dated the 14th August 
—" Messrs. Sultan Ahmad, S. C.. Mitra, B. N. 
M itra and A. B. Mukerjee, for the Appel- 

ants. s 

Messrs. S. M. Mullick. and ‘N, N, Sen, for 
ihe Respendents. | i 
“ JUDGMENT.—(March 17, 1924.)—This 
appeal arises out of a decision of the 
Subordinate Judge of Dhanbad, dated 
the 14th August 1920, in an action to 
recover -royalty and commission due 
‘from Magh 1319 to Pous 1325 B. S. in 
‘respect of coal fields in Mauza Tentulia, the 
coal covering an area of 175 bighas. This 
property belongs to the plaintiffs and defend- 
ants Nos. 5 to 9, the plaintiffs having six 
annas share therein. Defendant No. 1 is 
the representative of the lessee of the said 
property, and defendants Nos. 2 to 4 are 
Sub-lessees under defendant No. 1. This 
appeal has been filed by defendants Nos. 2 to 
4, and theonly question involved in it is as 
io the rate of interest which the plaintiffs 
are entitled to get from the defendants. 
This point is covered by issue No. 3 framed 
in the Court below and has been decided 
against the defendants. The plaintiffs 
claim the interest at the rate mentioned in 
paras. ll and 13 of the kabuliyat (Ex. 5). 
Those paragraphs are as follows :— 

. Paragraph ll.— "That whether the said 
coal is raised and sold or not, I shall have 
to pay the sum of Rs. 1,750 as annual 
minimum royalty. I shall pay the. said 
minimum royalty and commission equally in 
four kists of the year, i. e., in the months of 
Asar, Aswin, Pous and Chaitra, IfI make 
default in' payment of kists, I shall pay 
interest thereon atl per cent. per mensem, 
and if I do not pay the minimum royalty 
of any year for four kists successively I shall 
pay interest thereafter at Rs. 3-2-0 per cent." 

Paragraph 13.—'That I shall pay after 
every six months the commission, which 
will be due within the year, according to 
the account given in the above paragraph 

10, i e; Ishall pay the commission which 
will be due from Baisakh to Aswin, within 
the month of Kartice thereafter and: the 
commission which will be due from Kartie 
to Chattra, within the month of Baisakh 
ofthe next year. At the time of thus pay- 
ing the total amount-of. commission, I-shall: 


$ 
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pay.the remaining amount, after crediting 
the amount, which will be paid up to that 


‘time on account of royalty. If I do not re- 


gularly pay the said excess amount of com- : 
mission, I shall pay interest at Re. 1 per 
cent. per mensem, and if Ido not pay the 
amount of commission due for any year 
within the month of Baisakh of the next 
year. I shall pay interest .on the said 
unpaid amount at Rs. 3-2-0 per cent. per . 
mensem." | l 
The appellants contend that the enhanced 


rate of Rs. 3-2-0 per cent. per mensem men- 


tioned in the aforesaid clauses is penal and 
the plaintiffs are not. entitled to the said 
rate, This contention is based upon s. 74 
of the Contract Act. That section says:— 
"When a contract has been broken, if a 


gum is named in the contract as the amount 


to be paid in case of such breach, or if the 
contract contains any other stipulation by 


"way of penalty, the party complaining of the 


breach is entitled, whether or not actual 


. damage or loss is proved to have been 


caused thereby, to receive from the party 
who has broken the contract. reasonable. 
compensation not exceeding the amount so 
named, or, as the case may be, the penalty 
stipulated for.” 

The following Explanation has been added 
to that section by the amending Act VI of 
1899: “A stipulation for increased interest 
from the date of default may bea stipula- 
tion by way of penalty.” This explanation 
has been further elucidated by the said 
Amendment Act by an illustration being 
added to the section, namely, Illustration (d): 
which runs as follows: 

“A gives B à bond for the re-payment of 
Rs. 1,000 with interest at 12 per cent, at the 
end of six months, with & stipulation that 
in case of default, interest shall be payable 
atthe rate of 75 per cent. from the date of 
default. This is a stipulation by way of. 
penalty, and B is only entitled to recover 
from A such compensation as the Court 
considers reasonable." d 


The question as to whether an increased 
rate of interest after a default made in the 
payment at the original rate of interest is^ 
or is not a penalty has been the subject of 
various decisions. The Full Bench decision 
of the Madras High Court in Avathani 
Muthukrishnier v. Sankaralingam Pialli 
(1)has sumarised the authorities upon the 


(1)*18 Ind, Qas. 417; 36 M. 229; 13 M. L. T. 20; 24 M. i 
; J. 135, 
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point and has come to the conclusion that 
even when ‘no interest is payable, until 
default but interest at an exorbitant rate 
is. payable from the date of default, the 
Court has power under s. 74 of the Contract 
Act IX of 1872 as amended to treat the 
latter stipulation as a penalty and award 
reasonable compensation in lieu of such 
excessive interest, | 

Now, interestis payable by way of dam- 
age for the loss sustained to the party who 
advances money to another. This damage 
may be the subject of an agreement be- 
tween the parties and at the time when the 
contract of loan is entered into the parties 
may fix a consolidated sum or merely a 
certain percentage on the amount advanced 
to be paid by the debtor as compensation 
to the lender on account of his being out 
of pocket with respect to the sum advanced 
by him as aloan. The latter way of fixing 
compensation is commonly known as in- 
terest on the loan. This is enforceable in 
. law as an agreement between the parties, 
but over and above this in order to ensure 
payment of the loan atan appointed time 


the parties may further agree that an ad- ` 


ditional sum by, way. of penalty or an in- 
creased rate of interest over.and above that 
originally fixed would be payable by the 
defaulting debtor in case of breach of the 
contract to pay af the appointed time. The 
enhanced rate of interest may be chargeable 
either from the time the breach is com- 
mitted or from any prior period. This kind 


of stipulation is said to be penal, and the: 


creditor cannot as a matter of-right, enforce 
it in law, Section 74 in such a case gives 
power to the Court to interfere with the con- 
tract entered into between the parties by 
empowering the Court to vary the amount 
fixed or the inereased rate of interest by 
allowing only reasonable compensation. 
The section, asit originally stood in the 
Act ot 1872.gave rise to doubt asto appli- 
eability of the section when the amount of 
compensation is not named in the contract 
as à fixed, sum but an increased rate of 
interest on the loan. One view was that 
the section’ would apply inasmuch as the 
enhanced rate of interest can be resolved 


into a fixed sum by a mere arithmetical cal- . 


eulation. and thus becomes a fixed sum 
named in thecontract at the time the agree- 
ment is sought to: be enforced. Again, 
doubts were entertained as to whether the 
section would apply only when the increased 


rate of interestis payable from a date prior 
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increased rate of interest is payable only 


from the date of default, and not from 


a time anterior thereto. There was no 
serious doubt entertained’ as to the 
former stipulation. being penal, and the 
Explanation and Illustration (d), quoted 
above were added in 1899 to make it 
clear thatthe latter class of stipulation 
also is penal. These do not purport to 
make a new change in the law as enunciated 
in the section as it stood in 1872, but only 
explain and illustrate it.so as to remove 
the doubt entertained in some quarters. 
As a matter of fact, the provision in the 
main section is wide enough to cover the 
case contemplated in the Explanation and 
Illustration (d)—not only the enhanced rate 
of interest becomes by a mere arithmetical 
calculation a fixed sum at the time the 
contract is sought - to be enforced, and 
thus becomes the "amount to be paid in 


ease of such breach,” but that such a 


stipulation would clearly come in the words 
in the section “or if the contract contains 
any other stipulation by way of penalty.” 
Therefore, the contention that the Ex- 
planation atid the Illustration referred to 


. &bove donot apply to the present case, inas- 


much as the kabuliyat in question (Ex. 5) is 
dated 19th April 1895, that is to say, much 
anterior to the Amending Act of 1899 has 
no force in it. No doubt, upon a plain 
construction of the clauses in the afore- 
said kabuliyat it will be manifest that the 
primary contract is to pay interest at one 
per cent, per mensem. It is only in case 
of default for successive four kists in a 
year that an increased rate of interest, 
namely, Rs. 3-2-0 from the date of default is 
payable. This increased rate of interest 
is to come into operation only when a 
breach will be-committed by the debtor in 
the primary agreement adverted to above. 
Therefore, to my mind it appears that the 
primary contract between the parties is to 
pay interest at the rate of one per cent. 
per mensem and the secondary contract, 
depending upon certain events, is atan 
enhanced rate of Rs. 3-2-0 per cent. per 
mensem. Section 74 does notmake a distinc- 
tion between & primary anda secondary con- 
tract but such a distinction seems to have 
been maintained and recognized in the 
various cases referred to in  Avathani 
Muthukrishnier v. Sankaralingam Pillai (1). 
Under the section, a stipulation for an 
increased rate of interest from the date 


bw 
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of default may be a stipulation by way of 
penalty: irrespective of whether the stipula- 
tion happens to be the primary or the 
secondary contract. Ihavealready observed 
that this Explanation was added in order 


. fo remove any doubt as to the increased 


rate ofinterest from the date of default 
being not considered as a penal clause, for 
an increased rate of interest priorto, the 
date of default was unquestionably always 
deemed to bea penalty. Ihave, therefore, 
no doubt in my mind that the increased 
rate of interest, 2. e., Rs. 3-2-0 per cent. per 
mensem . stipulated for in clauses 1l and 13 
of the kabuliyat is a penal clause. The 


' view is supported by the authorities, both 


English and Indian, referred to in detail by. 
the Full Bench of the Madras High Court 
in the case of Avathant Mathukrishnier v. 
Sankaralingam Pillai (1). : Upon a true con- 
struction of the section I have also arrived 
at the same conclusion, viz., that a stipula- 
tion:as to increased rate of interest such 
as the one we are considering isa penal 
one, But that does not determine the 
question in hand. The section or 
the Explanation does not straightaway 
disallow . all stipulations for compen- 
gation inthe shape of fixed amount or 
an increased rate of interest agreed upon 
to be payable in case of breach of contract. 
The section only makes such stipulations 
penal .and empowers the Court to. rip up 
the agreement ‘between the parties and 
to award such compensation as: the 
Courts consider: reasonable in the 
cireumstances:of the case, not exceeding 
the increased rate of interest agreed 
to "between the parties. The contract 
between the parties fixes the limit beyond 
which no compensation can be allowed. 
But the Court has power to reduce the com- 
pensation mentioned in the agreement of 
the parties. ‘We are relieved i in this case 
from considering: the question further from 
any other point of view. There is. no sugges- 
tion that the contract was arrived at on 
account of undue influence, coercion or 
compulsion, misunderstanding or misre- 
presentation. Itis admitted that the con- 
tract was willingly entered into between 
the parties, The simple question, therefore, 
is whether in this record there is sufficient 
material for us to hold that the compensa- 
tion named in the written agreement of the 
parties, namely, the enhanced rate of interest 
of Rs. .3-2-0 per cent. per mensenr from, the 
date of default is not a reasonable com- 


[84 T.-C. 1924] 
pensation. 'The parties have left the point 
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. altogether in the dark; no evidence of what 


is the prevailing rate of interest in con- 
tracts of this kind has been adduced, nor 
has any evidence been given as to what is 
the reasonable compensation ordinarily 
allowed in the vicinity in respect of. 
default committed by a debtor in not 
punctually paying the amounts of rents 
and royalties mentioned in the lease. We. 
cannot, therefore, in this case regard the 
plaintiffs claim for increased rate of interest 
as unreasonable compensation for breach 
of the contract committed by the lessee, 

Mr, Sushil Madhab Mullick contends that 
the defendants are debarred from raising 
the question as to the enhanced rate of 
interest being a penalty by reason of the 
previous decision in a suit between the 
plaintifs and thelessee. This contention 
is based upon Ex. 7, a judgment of the 
Subordinate Judge of Purulia, dated the 
23rd February ‘1915. That was a case 
brought by the plaintiffs against Charu 
Chandra - - Mitter, predecessor-in-interest of 
defendant No. 1; the original lessee. The 
defendants Nos, 2 to 4,the appellants before 
us, were not made parties in that case and 
the suit was for recovery of royalty and 
commission from 1314 to 13819. Issue No. 7 
related to the point in consideration and 
ran as follows: 

Issue No 7.—Is the peed stated’ in thé 
plaint correct ? Is the term as to payment 
of future interest by default a penal clause 
and hence not enforceable? - Oan plaintiffs 
get any interest? 

- At the hearing this issue was not pressed 
by the defendants, and the Subordinate 
Judge recorded the following finding: 

“The question whether the stipulation of 
interest claimed is in the nature of penalty 
was not argued by the defendants’ Pleader 
and I fail to see how the clause about in- 
terest in the lease is in the nature of 
penalty. I decide this question against the 
defendant. Plaintiffs are entitled to interest 
claimed. Vide Khagaram Das, v. Ram 
Sankar Das Pramanik (2) which 
reviewed all the cases on the subject 
that there is no hard and fast rule as to 
what may or may not be unconscionable 
or extravagent. In this case the rate of 
interest is not so and' is allowable.” 

The defendant Charu Chandra Mitter: 
appealed to the High Court and in the 


2 $ Ind. Cas. 815; 210, L J. 79; 190. W. N 115;; 


i 
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appeal (Ex. 6) the 'question:às to the en- 
lianced rate of interest being' penal was not 
raised. .That-case was- heard analogously 
with cases brought by other co-sharers of 
the plaintiffs and in those suits the'lessee 
and the-sub-lessee and the present defend- 
ants were also ‘parties and all the cages 
were heard together and disposed of by one 
judgment. Mr. Mullick contends that al- 
though the defendants-appellants were not 
parties in that suit, yet they were fully re- 
presented by the lessee through whom they 
claimed ‘and consequently the decision -in 
that case would‘opérate as res judicata not 
only as-against the defendants as lessees 
but also againstzthe sub-lessees. In support 
of this contention he has referred to us 
Bigelow ‘on’-Estoppel, page 158 and the 
case of Hamid Ali v: M ohamed Nurerj Jama 
Meah (3): 

: Mr. Sultan Aka; on the other hand, on 
behalf of the appellants relies Upon the case 
of Seshappaya v. Venkatramana Upadya (4) 
and says that the view’ of Bigelow referred 
to above was not accepted. This case is 
inapplicable, In our opinion, the'appel- 
lants derived their title from the original 
lessees" and' are bound by the decision 

against the lessees upon the point.. This 
will be.'so-under the principles of res 
judicata’ enunciated in s. 11 of the C. P. C. 


Mr. Sultan Ahmad then relies upon the. 


decision (Ex. A) of this Court, dated thé 
28th May 1918. In hat case the lessee 


brought a case against the sub-lessee to 


enforce: similar -clause as to enhanced rate 


of interest contained in the sub-lease of © 


the defendants-a ppellants. The Subordinate 
Judge held in that ease that the enhanced 
rate of interest was in the nature of penalty, 
and the High Court on that point observed— 

“On the other hand it is clear that the 
interest: at Rs. 3-2-0 per month was in the 
nature of a penalty. It is also clear that 
one of the reasons why the defendants de- 
faulted in p&áyment was thaf the plaintiffs 
were not paying regularly ‘to the Pandeys 
and’. that quarrels between them wére 
going on which naturally caused anxiety 
to the. defendants. -There was thus very 
considerable: contributory negligance on 
the part of ‘the: plaintiffs and under the 
circumstances the: original raté of Re. 1 
per cent; appears to be-a.fair intérest to 
allow. There is, therefore, no reason to 

di 16. Ind.. Cas. 444; (1993) A. I. R. (C) 3 


4)° 5 Ind. Cas. 732; 33 M. 499 at P 462 


W, N. 20; 20 M. ^ue 192; 
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interfére with the. decision, of the learned 
Subordinate Judge on this point.” 

As to “this decision, Mr. Mulliek says 
that it is not binding upon the plaintiffs 
who are the paramount landlords and were 
not parties in that litigation, nor were they 
Privy ‘to the contract ‘entered into between 
the lessors and their sub-lessees. It is 
further contended that,the decision quoted 
above does not amount to a finding that 
the stipulation as to the enhanced rate of 
interest of Rs, 3-2-0 per cent. per mensem is 
The Court in disallowing 
Rs. 3-2-0 per cent. and allowing interest only 
at one per cent. took into consideration the 
circumstances of that case, particularly, the 
contributory negligence on the part of the 
plaintiffs-lessees in that case as pointed out 
by the Court which disentitled them to 


. compensation stipulated for on account of 


the default, "Moreover, as Mr. Mullick 
points out, the clause as to the compensation 
in the sub- lease which has been quoted 
in the judgment of this Court referred to 
above and printed at page 53 of the paper- 
book differs from the clause in lease in this 
case, inasmuch. as the enhanced rate of 
interest in the sub-lease is to run not from 
the date of default but from a time anterior 
to that date. This might also have influ- 
eneed.the Court in reducing the enhanced 
rate of interest. ` 

The object of the clause in question in 
the lease is to enforce prompt payment of 
the sums of money due as royalty and 
‘commission. This is payable only after 
the lessee. has already sold the coal and 
made his profit, and hence there is no 
reason why he should withhold the payment 
-of the ‘landlord’s dues and hence the penal 
clause for paying the enhanced rate of 
interest of Rs. 3-2-0 per cent. per mensem 
-after default of four kists in the year. Mr. 
Mullick says that ever since 1895 when the 
colliery, was given in lease the landlords 
have not been able to realise royalty and 
commission, due to them, except by means 
of protracted litigation. The appellants 
‘sub lessees seem to have contributed to 


‘the laches on the part of the lessee, for they 
- did not in their turn pay to the lessee the 


‘royalty and commission due from them. 


“On behalf of the sub-lessees it is said that 


they wanted the landlords to recognize 


| ‘their sub-lease and to accept payment of 


rovalty . and commission direct from them 


"which the : landlords would not .do and 


‘hence ~ ‘they ~ withheld payments, - The 


^ 
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judgment (Ex. A) refers to this dispute 
as well as to the negotiation which was 
going on atthat time in the matter. The 
negotiation, however, did not ripen into 
any conclusive settlement, with the result 
that the'lessees remained liable' to the 
landlords and the present defendant-ap- 
pellants' status was not accepted by the 
landlords. This is the reason assigned on 
behalf of the appellants for the default in 
the payment of the rents and royalties. ` 

The past history of the litigation dis- 
closes. an unsatisfactory state of affairs 
and necessitates a settlement and adjust- 
ment of the disputes between the parties 
so as to ensure prompt payment of royalties 
to the plaintiffs landlords. The parties 
have now expressed to the Court their 
desire to settle the matter and in fact have 
intimated the terms on which they have 
compromised the dispute. 

The rents and royalties for the years in suit 
and upto date are still due The plaint- 
iffs have claimed interest according to the 
stipulations in. their deed, namely, one per 
cent. permensem up to the date of default, 
and after default offour ists in a year 
they have claimed an enhanced rate of in- 
terest of Rs. 3-2-0 per mensem. Thus cal- 
culated the interest for the years in suit 
amounts to as much as the principal claim- 
ed, and if the method of | calculation 
according to the stipulation in the kabuliyat 
will be adopted as to the arrears subsequ- 
ent to the years insuit, a much larger sum 
would now be found payable by the defend- 
ants-appellants. In order to relieve the 
defendants of their enormous liability the 
plaintiffs have agreed to take interest at 
the rate of Rs. 1-12-0 per cent. per mensem 
upon the rents and royalties for the years 
in suit and for future years up to the 
present day. It is further agreed that the 
amount found due upon this calculation, 
namely, the principal sum of rents and 
royalties with interest calculated at the 
rate of Rs. 1-12-0 per cent. per mensem will 
be paid by the defendants-appellants within 
three months from this date., The amount 
payable under this arrangement for the 
years subsequent to the suit up to 
date will be caleulated upon the actual 
quantity of coal despatched from the col- 
liery, the figures for which will be supplied 
by the defendants and will be verified by 
the plaintiffs. The plaintiffs further agree 
that in future the rents and royalties and 
commission will. be payable direct to them 
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by the defendants, sub-lessees, without 
the intervention of the original lessees, 
the Mitras and their representatives, and 
when so paid by the defendants-appellants 
the plaintiffs will not be entitled to 
realise the same from the original lessees, 
The- dispute which is said to have inter- 
fered in the past in the regular payment 
of the rents, royalties and commission by 
the defendants-appellants, having been ' 
thus settled, there is no reason why the 
defendants, who are actually in possession : 
of the property, should not punctually 
pay the landlords’ dues particularly when 
the payments have to be made after they 
have themselves disposed of the coals and 
earned their profits. In order to ensure 
the payment promptly the plaintiffs desire 
that the cls. 1l and 13 referred to in the 
lease should remain intact: the defendants 
also. agree to the same. Each party will 
bear its own costs throughout. l 

The matter will be put up on Tuesday, the 
25th March when Mr. Mitter will bring the 
account of the sales of coals and Mr, 
Mullick will check it. 


JUDGMENT.—The parties have now 
checked the account and have agreed that 
the appellants should pay Rs. 24,110 to the 
plaintiffsin full satisfaction of their claim for 
the years in suit. This sum has been arrived 
at after giving credit tothe appellantsfor the 
payments made to the plaintiffs under the 
order of this Court, dated the 13th Feb- 
ruary, 1929. It is also agreed that the 
appellants will further pay & sum of 
Rs. 13,235 for the rents and royalties in- 
cluding interest for the years subsequent 
to the years in suit, that is, the rents and 
royalties for the period ending Pous kist 
1330 and commission ending Aswin kist 
1330. The entire sum, of Rs. 37,345 made 
up of Rs. 24,110 and Rs, 13,235 as aforesaid 
will be deposited by the appellants in the 
Court of the Subordinate Judge of Dhanbad - 
to the credit of the plaintiffs on or before 
the 28th June 1924 and when so deposited 
the plaintiffs will be entitled to withdraw 
the said sum of Rs 37,845 from the Court 
in full satisfaction of their claims as 
aforesaid including interest and costs of 
the litigation. Itis further agreed that if 
the aforesaid sum of Rs, 37,345 is not 
deposited by the appellants on or before 
the 28th of June 1924 in the Court of the 
Subordinate Judge of Dhanbad, the appeal 
will stand dismissed with costs, | 


“a 
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Let the appeal be disposed of by eonsent 
a8. aforesiad. 
Z, XK, 


» 


Order. accordingly, | 


' RANGOON HIGH COURT. 
Crvit Reviston No. 198 or 1923. 
'. October 11, 1923, 
^ Present :-—Mr. J ustice Heald. 
M. J. ISSACS—Parrrionzge | 
versus 
-B. Y. MAMSA BROTHERS— RESPONDENTS. 
Rangoon Rent Act (II of 1920), s. 10-—Occupation 
a servant of- landlord,, whether enough-~Landlord, 
whether can eject tenant. ' 
. The occupation of the premises by the servant of 
the landlord who is to supervise the erection of 
another building next dooris not the occupation by 
the' landlord himself or by any other member of his 
-family within the meaning of s. 10 of the Rangoon 


Rent ,Act, and does not entitle the landlord to A ' 


decree for ejectment against the tenant. 
Mr. M. C. Naidu, for the Petitioner. — 
Mr. Anklesaria, for the Respondents. 
.JUDGMEN T.—Respondents -sued to 
eject petitioner from a room which he has 


occupied as a tenant for some years. They . 


alleged that they. required the room “ bona 
Jide | for their own use.” . 

Petitioner put, , them to proof of that 
allegation and said that the suit was filed 
merely to harass him. e 


It appeared that there had been a. dise. 


pute between the. parties. about repairs and 
that, petitioner. had reported to the Cor- 
poration Officials, certain .defects in the 
building which they had repaired at res- 
pondente’ expense. 

The Small Cause Court found that reš- 


' pondents bona fide and reasonably required ' 


the room for their own use. 

No appeal lies against that finding, and 
I ean interfere in revision only ifl find 
that the lower Court's deeree was not ac- 
.cording:to law. 

It seems to me, clear that neither the 
allegations in respondents’ plaint and evi- 
dence, nor the finding of the Court, were 
sufficient in law to support the decree. 

Section 10 of the Rangoon Rent Act 
says thata tenant may be ejected “where 


the premises are reasonably and bona fide ; 


required by. the landlord for occupation 
by himself or by any other member of*his 
family, or where: the landlord can show 


t 
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this Court. 


‘proceedings were 


iY 
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any cause which may be deemed satis- 
factory by the Court.” 

Neither ‘the plaint. nor the evidence 
alleged any other cause tham that respon- 


` dents wanted the premises for their own 


use, that is for occupation by their servant 
who was to supervise the erection of another 
building: next door. ; 

Such use would not, in my opinion, be 
oceupation by the landlord himself or by 
any member of his family within the in- 
tention of s. 10 ofthe Act, and it seems 
clear from the judgment that the Court 


' overlooked this part of the amendment of 
the section. 


The judgment and decree of the lower 


‘Court must, therefore, be set aside onthe 


ground that the finding was insufficient in 
law to warrant the decree. 

The question then arises whether I ought 
to remand the case fora decision accord- 


‘ing to law, or ought to dismiss the suit 


forthwith. 
Respondents’ learned Advocate asks for 
a remand with permission to amend his 


- plaint, but it seems to: me that the case 
“ which he wished to set up is so clearly 


set out in his present plaint and in his 
evidence that he ought not to be allowed 
an opportunity ‘of setting up any other 
case. He ought to stand or fall by the 


case which he has himself put before ihe 


Court, and since that case is insufficient to 
warrant a decree in his favour, his suit 
ought to be dismissed. 

The question of costs then arises. 

Respondents' learned Advocate says that 
because the point of law on which the 
dismissal of his suit is based, was not 
taken by petitioner either in the lower 
Court or in the applieation for revision, 
but was taken by me ex mere motu peti- 
tioner ought not to be allowed costs in 
‘On the other hand, since the 
ground on which respondents instituted the 
insufficient ab initio, 
respondents ought not to have been given 
costs ‘in the lower Court. 

I set aside the judgment and decree of 
the lower Court and dismiss respondents’ 
suit. The parties will pay their own costs 
throughout. 


KŠD, Revision allowed. 
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- BOMBAY HIGH COURT. 
CIVIL REFERENCE No. 2 or 1922. 
KANE November 27, 1922. ; 
^ Present :—8ir Norman Macleod KT., . 
= .Chief Justice, and Mr. Justice Crump. 
MOSES:MENAHIM-—APPELLANT . 
l ^ VETSUS ` TAS 
AHRAIN SOLOMON— RESPONDENT. . 
"^" ‘Aden Civil and Criminal Justice Act (II of 1864), 
8 15—Insolvency jurisdiction——Receiver appointed by 
Registrar's Court, powers of—Order directing debtors 
of insolvent to make payments, validity of—Remedy 
-of debtors. l i : 
‘ Where the Resident’s Court at Aden appoints a 
Receiver acting on the spirit of the Indian Insolvency 
‘Laws the Receiver should be ‘given only such powers 
as are given to the Receivers under the Provincial 
Insolvency Act.  . eel es 
A Receiver appointed under the Provincial In- 
solvency Act can call upon the debtors of the 
insolvent to pay what they owe to the insolvent but 
if-they do not obey the demand he must seek his 
remedy by suit. He cannot make an order against 
them directing them to pay up their debts. Where, 
however, such an order is made by a Receiver, ap- 
pointed by the Court of the Registrar at Aden, the 
proper procedure for the debtors of the insolvent 
‘against whom such an order is. passed is to appeal 
to the Court which appointed the Recéiver, orto the 
Distriet Court, asserting that the Receiver has no 
power under the order appointing him to make the 
order complained of. It is not open to them to file 
a suit to get rid of the order. Such a suit is not 
maintainable. E E 
Reference made by the Political Resident, 
Aden. -— 
Mr, Kemp,instructed by Messrs. Crawford, 
Bailey and Co., for the Appellant. ; 
JUDGMENT.—This is a Reference 
under the Aden Jurisdiction Act in the 
matter of three suits filed by three different 
plaintiffs against the same defendant Ahrain 
Solomon to sét aside an order passed by the 
Court of the Registrar dated July 27, 1920, 
The facts are peculiar. A decree having 
been passed against Ahrain Solomon in 
Suit No. 97 of 1920 he was arrested in 
execution. He submitted to the Court that 
he was unable to pay -his debts and asked 
for relief. On that application the Court 


made an order as follows :—‘“The Insolvency- 


Act not being in operation in Aden but the 
Court being enjoined to act generally on 
the spirit of Indian laws, it is.ordered that 
the Registrar be appointed Receiver in this 
ease and take all action essential to the 
settlement of applicant's affairs." 

I presume the Court thought that it was 
making an order which was something in 
the nature ofan adjudieation order with 
the appointment of a Receiver with powers 
which & Receiver would have under the 
Provincial- Insolvency Act,. Then, on July 
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‘of the insolvent. 
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the order which is now in dispute. I may 


say at-once that the proceedings taken by 


the Registrar bear no analogy to any pro- 
ceedings that a Receiver could take under 


. the Provincial Insolvency Act. Such a Re- 


ceiver cannot make an order against debtors 
He ean eall upon them 
to pay what they owe to the insolvent, but 
if they do not obey the demand, . he must 
seek his remedy by suit. The proper course 
then for the plaintiffs to have followed was 
to ‘appeal to the ‘Court which appointed’ 
the Receiver, or to the District Court assert- 
ing that the Receiver had no powers under 
the order appointing him to take the action 
which hé had done. Whatever the proper 
course to follow may have been, we think 
that the present suits were not competent, 
filed as they were against the execution- 


creditor and the judgment-debtor.." ‘There. 


was no cause of action against them, unless 
these proceedings could be considered.as 
proeeedings taken in. execution under 
O. XXI, C. P. C. But that is à" supposition 
which is excluded by the terms of the order 
passed by the Assistant Resident. We send 
back the papers with this -expression of our 
opinion that the .Resident was right in 
thinking that the plaintiffs’ suits were not 
competent. We also point out that the’ 
action of the Registrar was not warranted 
by the provisions ofthe Indian Provincial 
hisolveney Aet,.and that if the Resident's | 
Court passes orders. based on' the ‘spirit of 


the Indian Laws, then it ought to consider 


what are the provisions of these laws. For 
instance, if a Receiver is appointed, he 
should be given such powers as are giver 
to Receivers under the Provincial Insolvency 
Act. We think that the present ‘plaintiffs - 
should be allowed to appeal -either to the 
Assistant Resident, or to the Resident 
against the action of the Registrar, and no ` 
doubt effect will be given to our expression 
of opinion that the action of the Registrar, 
was ultra vires. No order as to.costs. : 
Z. K. Reference answered. : - 


- 
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Pe ‘CALCUTTA. HIGH COURT. 
: * Civiu RULE No. 355 or 1924. 
x i July 4, 1924. 
Present Justice Sir N. R. Chatterj jea, Kr. 
, RAHIMUDDI N MOLLAH AND OTHERS— 
Duro T 


| NIRODBARANI | DEBI—PLAINTIFF— 


OPPOSITE PARTY. 
Pr amad Small Cause Courts Act (IX of 1887), 
Sch. Il, Art. 8—Suit to recover price of produce from 


m 


gerenda whether suit for rent—Jurisdiction of 
mall Cause Court. 
“The term - bargadar im the Pabna District is 


ordinarily understood to mean a cultivator, who, under 


the terms ofthis contract, is a servant or a labourer | 


under the holder of the land. 

Kade Mandal v. Ahadali Molla, 6 Ind. Cas. 594; 14 
©. W. N. 629, followed. 

- A.suit: to recover the price: of half the 
produce ofland from.a bargadar in'the Pabna Dis- 
trict is not a suit for the. recovery of rent and is not, 
‘therefore, excluded from the cognizance of a Small 
Cause Court. 


Rule against. a decree of the -Munsif, 
Second Court, Serajgunge (Pabna), exercis- 
ing the powers -of a Court of Small Causes, 
dated the 15th February 1924, 

“ Babu Atul Chandra Gupta, for the Peti- 

fioners. 

Party. Sailes Nath Bisi, for the Opposite 
art 

J ÜDGMENT.--This Rule is directed 
against a decree passed by a Court of 
Small Causes in a suit for recovery of price 
of half the produce of land against the de- 
fendant as a bargadar. 

‘The only contention raised is that the 
Small Cause Court had no jurisdiction to 
try a suit for recovery of a share of the 
produce ‘payable by a bar gadar which’ is 
a suit for rent. This question was not 
raised by the defendant in the Court below 


and it has not been noticed in thé judg- . 


ment of that Court. 

It is, however, contended by the learned 
Vakil for the petitioner that - the plaintiff 
herself in her plaint states that the de- 
fendant was entered in the Record of Rights 
as bargadar and in possession as barga- 
dar ;' that these go to show that the de- 
fendant had some sort of a tenancy rights 
and that unless he had such a right he 


would not be recorded in- the Record of 


Rig ehta. 

- Tt appears that the ada pleaded 
in his written ‘statement (in more places 
than one) that he was not a bargadar, but 
that he held at a money rent. ' 

This case comes. from the District of 
Pabna, and in the Order of Reference in 
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the case of Kade Mandal.v. Ahadali Molla 
(1) which also came from the same dis- 
trict, it is stated : “The term bargadar 
in this District. is ordinarily: understood 
to mean a cultivator, who under the 
terms .of his contract, is a servant or a 
labourer under the holder of land. 
The plaintiff holds the land as a tenant. 
The defendant is a bargadar under the 
plaintif. If there was anything in the 
terms of the contract between the parties 
which would make the defendant a tenant, 
it was the duty of the defendant to prove 
those terms.” 

The defendant, however, 
denied that.he was .a bai gadar, 
up that bargadar idc a tenant. 

‘It is contended by the learned Vakil 
for the petitioner that the only question 
raised in the suit was whether the plaint- 
if was entitled to half the produce of the 
land or money-rent, and the contention 
that a bargadar is a tenant was not, there- 
fore, raised in the written statement. But 
thé fact that it was not, raised seems to 
be due to the fact that bargadar is a term 
which is well-understood in the District 
as not applicable to a tenant. In any 
case the question (which involves a con- 
sideration of the terms of the contract bet- 
ween the parties and other matters) not 
having been raised in the Court below and 
no evidence having been. gone into onthe 
point should not be allowed to beraised here 
in revision. 

In these circumstances this Rule is dis- 
charged. I make no order as to costs. 

ZK ` Rule discharged. 


(1. 6 Ind. Cas, 594; 14 O. W. N. 629. 


though he 
never set 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
_ SECOND CIVIL APPEAL No. 1908 or 1919. 
Lt October 24, 1923. 
Present :—Mr. Mad gavakar, A.J. C. 
` THAOOMAL PUNJ OOMAL— 
PLAINTIFF—-APPELLANT 


, versus 
SOMIMAL CHELLARAM —DEFENDANT— 
; RESPONDENT. 
Hindu Laws Henation—Widow, power of-—Hq« 
LE gr ER purposes Canto feasta, 


E 
Caste feasts as'such die fol “charitable or religious 


purposes" within the meaning of the Hindu Law 
ip. 688, col. 1.]. ; 


The extent and limit of the power of a Hindu 
‘widow to dispose of her husband's immoveable 
property for religious purposes must depend on the 
circumstances of the disposition, but the purpose for 
which the alienation is made must be undoubtedly 
religious. [p. 688, cols. 1 & 2] Pa 


A sale by à Hindu widow of her husband's. im- 
moveable property for the purpose of distributing 
sweetmeats and holding caste feasts is not for reli- 
gious or charitable purposes, [p. 687,col. 2.1 


JUDGMENT .—This suit was original- 
lay brought by Jethibai, wife of Thacomal 
against the defendant Somimal to set aside 
the alienation made by her mother Motan- 
bai, widow of the deceased Taroomal. Dur- 
ing the pendency ofthe suit, Jethibai died 
andis now respresented by her husband 
Thaoomal. Taroomai died in March 1917 
leaving a widow Motanbai, a minor son 
Gandamal, and a daughter Jethibai married 
to Thaoomal. Gandamal died shortly 
after his father, On the 25th June 1919, 
about three months prior to her death 
Motanbai executed a sale-deed Ex. 5in fes- 
pect of Survey Nos. 427, 429 Malir measur- 
ing 10 jirebs 29 ghantas in favour of the 
defendant Somimal, for Rs. 2,000, the reasón 
recited in the sale-deed being as follows :— 

"I have to sell this property and to 
charitable deeds as I have.to distribute 
sweets (bhaji) and silver (vatis) pots in the 
panchayat.” Itis proved that in April 1919 
about three months prior to this alienation 
the present plaintiff Thaoomal had given 
publie notices (Exs. 16, 17, 18) inthe Sindhi, 
Gujrati, and English papers objecting to any 
such alientation by Motanbi. The present 
suit was instituted in August 1919. The 
defendant Somimal, during the pendency 
of the suit, became insolvent and the 
Official Receiver has been added as a de- 

~ fendant No. 2. In the written statement 
the defendant No. 1 does not admit the 
plaintiffs right to sue on the ground of the 
allegations in two other Suits Nos, 1112 and 
1207 of 1919 (by whom itis not said) that 
Taroomal and his brother Khushaldas 
were members ofa joint Hindu family and 
owned the suitnumbers and alleged that 


the alienation was within the powers of a 


Hindu widow. The plaintiff in para. 7 of 
the plaint also alleged that the sale was 
obtained by the defendant by the exercise 
of undue influence for inadequate consider- 
‘ation.’ The following issues.were framed : 
(1) Had plaintiff any right to sue? 
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(2) Was thesale of the property to the 
defendant void on the grounds mentioned 
in para. 7 of the plaint? — . 

(3) Is the plaintiff liable to ‘account to 
the defendant, for purchase-money and in- 
terest if sale held void? 

(4) Is the plaintiff entitled to-any mesne 


. profits ? If so what? 


(5) General. 


The first issue was apparently lost sight 
ofin the first instance, for the plaintiff, 
who now, however, relies on two sale-deeds 
in the name of Taroomal and an award filed 
as a decree in Suit No. 326 of 1919 in this 
Court, as to the admission of all of which, 
partieularly the last (award) the objection 
is taken for the defendant. All these docu- 
ments find placein the list of documents 
filed by the plaintiff. As regards the first 
twothey are undoubtedly relevant; and as 
regards the lastit appears to me equally 
that looking to para. 2 of the written state- 


ment of the defendant and the issue No. 1, 


that has been raised the question as to 
whether Taroomal and Khushaldas were 
joint or separate, is clearly a question in 


‘issue, and a judicial decision thereon (the 


last document award) is relevant and ad- 
missible under s. 13 or 42 of the Indian Evi- 
dence Act. On this point the defendant 
has adduced no evidence. The two Suits 
Nos, 1207 and 1112 of 1919 referred to by 
the defendant in his written statement were 
set down fer hearing on the same day as 
the present suit and I might observe have 
been disposed of. The judgment, however, 
is not on the record and itis not necessary to 
refer to it. The award put in for the 
plaintiff, however, makes it clear that as 
early as 1910 the question of the separation. 
of.Khushaldas and Taroomal was decided 
infavour of separation by an award and 
the award was filed. Moreover the 
only right ofthe defendant to the pro- 
perty in suit arises out of this sale-deed 


. from Motanbai; andit does not, therefore, 


lie in his mouth now to question the title of 
the vendor. Motanbai had a right inthe 
property and after the death of her minor 
son Gandamal, heronly heir was Jethi- 
bai and her (Jethibai's) only heir is the 
plaintiff Thaoomal. The first issue must, 
therefore, be answered in favour of the 
plaintiff in the affirmative. 


“The second issueis: the main issue in 
suit, Asregards undue influence and ina.” 


\ 


ree icon tidy 
adequate consideration Motanbai was undou- 
btedly an illiterate woman-and on the date 
of the alienation had lost her only son 
(Gandamal) and appears from the plaintiff's 


notices was not on very good terms with 
her son-in-law. ‘She does not appear to. 


lave had any other near relative to guide 
her. 


defendant, was made through a broker 


Bachoo.. Bachoo, however, himself: admits - 


that this was his first and. last. transaction 


as à broker and his only: occupation now is: 
hawking fruit. In facta careful perusal- 
of the defendant’sown evidence makes it: 
abundantly clear that Motanbai’s only 


counsels in the sale were Basarmal who 
has been examined here asa witness and 
the defendtant, to whom may possibly be 
added: Bachoo. Apart from this there is no 
direct proof ofundue influence. As regards 


inadequate consideration -the price paid: 
undoubted - 
ly from lands not -very much  bétter 


was Rs. 200 per jireb, while 


situated a thousand rupees per jireb were 
realised about eight months later. At the 
‚same time there were ebbs and flows in the 
land speculation in Karachi of which specu- 
lation on the land in Malir formed a part. 


On the whole it would seem that ‘there was 


some inadequacyéin the price but precisely 
to what extent, I. am unable to say in the 
absence of-other transactions regarding 
other lands similarly situated, about the 
precise time of the sale in suit. The more 
important question in this issue, however, 
appears:to‘me to be whether the alienation 
in question was within the powers of a Hindu 
widow or. mother such asa Motanbai. The 
death of the child Gandamal soon after his 


father’s death makes- no differene in the 


legal aspect-of such power. 


+ 


“The ónus -òf -so proving the neces- 


sity is undoubtedly on the - defendant, 
Itis argued on his.behalf that in addi- 
tion to the objects recited in the sale-deed 
the vendor intended to spend Rs: 500 on 
a pilgrimage, Dut failed or was unable to 
carry out. her object and deposited the 


~ . 


amount with the witness Nathoomal, What. 


enquiry: the defendant made rests on his 
own word. Basarmal denies that the de- 
fendant made.any enquiry from him. It 
is also clear in my mind that the defendant 


being a member of the ‘same caste. must 


have known..of the public: notices. inserted 
by the plaintiff, in April. As for the ex- 
penditure ofthe amount according to the 
v defendant apart from-the Rs. 900: intended 
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for the pilgrimage and deposited with 
Nathoomal; Rs. 250 were given to Khushal- 
das Mukhi of the caste for the purpose 
of making silver crowns to be worn by 
bridegrooms of the caste in marriage 
procession, out of which about Rs, 210 
were actually spenton silver crowns, and 
the balance remains credited to the caste 
in: the books of the Mukhi. About 
Rs. 600 it is alleged were spent on 
silver cups' ordered from Bombay also 
to be kept for the use of the caste. The 
rest is more or less said to have been expen- 
ded in distributing sweetmeats and holding 
caste feasts and perhaps for some cere- 
monies—ceremonies which it is conceded 
for the. defendant, were forthe benefit not 
of her husband but for the spiritual welfare 
of the vendor herself. 

- According to the plaintiff, the Rs. 500 
deposited with Nathoomal were not part of 
the puchase amount at all but were the 
savings of the plaintiff's wife out of her 
pocket-money and were entrusted by her 
to Motanbai who in turn deposited them 
with Nathoomal in her own name, After 
Motanbai's death it is common ground 
that plaintiff accepted Rs. 350 from Nathoo- 


mal in.full satisfaction of this amount. 


The.question, therefore; is whether this ali- 
enation falls within the power of a Hindu 
widow under the Hindu Law. ; 

It is contended for the defendant that 
it was pious meaning a proper and legiti- 
mate purpose according to the estimation of 
the caste. Reliance is placed upon the ob- 


.servations of Mukerjee, J., in Khub Lal 


Singh v. Ajodhya Misser (1) and the decision 
of the Privy Council inthe recent case of 
Sardar, Singh v. Kunj Behari Lal (2) and 


" Kunj Behari Lal v. Laltu Singh (3). For 


the plaintiff it is urged that the purpose 
was neither religious nor pious and that it 
was entirely outside the powers of a Hindu 
widow. 


As regards equities it is contended for 
the plaintiff thatat the most the plaintiff 
would be liable for Rs. 350 to the defend- 
ant as this, was the only benefit received 
by the estate and that,the defendant on 
the other hand would be liable to render 
accounts of mesne profits from the date of 


D 31 Ind. Cas. 433; 43 C. 574; 22 C. L. J. 315. 
2) 49 Ind. Cas. 36; 44 A. 503; (1922) A. I. R. (P. C) 
261; 16 L. W. 871; 31 M. L. T. 253; 37 C. L. J. 383; 44 
M. L. J. 765; 27 C. W. N. 653; 25 Bom. L. R. 648; 2 P, 
W. R.:1923; 49 I. A. 383 (P. C). | 

(3) 48 Ind. Cas. 847; 41 A, 130; 16 A. L. J. 996. 
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the sale. The defendant contends that he is 
entitled to receive Rs. 500 even if the aliena- 
tion was not upheld. 

-As regards. the Rs. 500 T am unable 
to accept either case in its entirety. As 
regards the plaintiff it is no doubt clear 
‘from the.publie notices inserted in- April 
that he could not have been on every good 
terms with Motanbai and it is probable, I 
think that the differences between them 
must have extended also to the mother and 
daughter. I find it difficult to believe that 
a man of the plaintiffs status would make 
his wife a regular allowance for her pocket 


expenses, much less that she would save. 


from such allowances Hs. 500 and least of 
all that she would give it to her mother 
and that the mother would pass it on to 
Nathoomal not in the: name of Jethibai 
(the daughter) but in her own hame. 


All this rests solely on the word of the. 


‘plaintiff ‘which I am unable to accept 
in this respect. On.the other hand in res- 
pect of the defendant’s contentions about 
the intentions of Motanbai deceased in re- 
gard to pilgr ‘image, I find that the word 
(pilgrimage) i is conspicuous by its absence 
in the sale-deed, inasmuch as the. other 
purposes are recited in the sale-deed in 
detail Itseems improbable and there is no 
explanation forthcoming as to why, if 
, Motanbai really contemplated. it, and it 
was one of theobjects of the sale it was 


not mentioned in the sale-deed. This’ 


again rests on the sole word of the defen- 


dant, and I must hold that itis an after- . 
thought raised for the purpose of defence. 


in this suit. But from the date of the 
deposit it is probable that. the amount was 
part of the sale price. 


Eliminating, therefore, the pilgrimage, 


the substantial question is whether the 
silver crowns and .cups coupled possibly 
with bhaji in the caste were pious pur- 
posses for the salvation of the husband 
within the meaning of the Hindu Law. No 


case has been cited and none is known to. 


in which caste feasts as such have been 


held. to be “charitable or religious pur-’ 


poses" within the meaning of theHindu Law, 
It may be as observed by Lord Gifford in 
Cossinaut B 'ysack v. Hurroosoondry Dossee, 
(4) that “It is absolutely impossible to defirie 
the extent and limit of the power of the 
' (Hindu) widow to dispose of her busband's 


property for religious purposes, because it. 


age (1820) 2 Morley's Digest 198; 3 Ind. Dee: (0. 3.) 
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- two houses apart 
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must depend upon the circumstances of the 
disposition." .The question in this case, 
however, is not as to the extent. or limits of 
the power atall but as to whether the 
purpose was at all a religious purpose. As- 
farasI know the purpose must first be 
undoubtedly religious -before the widow 
can be said to have power if any to alienate 
her husband’s immoveable property. The 
recent «decision of the Privy Council in 
Sardar Singh v. Kunj Bihari Lal (2) dis- 
tinguishes between two classes of religious 
acts (1) essential and (2) not absolutely es- 
sential yet undoubtedly religiousbut option- 
al. Nevertheless both are religious acts with 
out any question and for the spiritual wel- 
fare of the husband. Without entering into 
a detailed analysis of the innumerable au- 
thorities on the point from the case of the 
Collector of Masulipatam v..Cavaly Vencata 
Narrainapah (5), it suffices to. refer to the. 
most recent decisions on.the point. I máy 
refer to the decision of Justice Shah in 
Panachand Chhotalal v. Manoharlal Nandlal 
(6) to show the limitations on the power of 
a Hindu widow.even in making alienation | 
for religious and charitable purposes. ‘In 
the Madras High Court the point was re- 
ferred to in the case of Hama v. Ranga (1), 
Lakshminarayana v. Dasu .(8) The ex- 
haustive Calcutta judgment by Mukerji,J., 
in Khub Lal Singh v. Ajodhya Misser (1) 
has already been referred to, and it would 
be observed that in that case however the 
purpose of alienation was to repair the walls 
of atemple already built by the husband 
and.to excavate, a tank intended. for the 


benefit of the pligrims thereto—an entirely 


religious and pious purpose. On the other 
hand. it was observed in Makhan Lal Ve. 
Gayan Singh (9) that a well'is not neces- 
sarily and of itself a pious act nor a feast 
on return from pilgrimage. : 


~ As regards extent of the alienation it ap- 
pears that the property left by the deceàsed 
consisted of two houses in Karachi City 
and the lands át'Malir now in.suit. The 
from a certain portion 
occupied by the vendor, and perhaps’ by 
her daughter-in-làw the widow of Khushal- 
das were rented for à rent put down by 
the plaintiff at Rs. 46- 5-0 per month and 


(5) 8 M. I. A. 529; 2 W. R.P. C. 61; 1 Suth. P. C. Je. 
176; 1 Sar. P..C. J. 820: 19 E. R. 631 (P. C. 

(6) 43 Ind. Cas. 729; 42 B. 136; 20 Bom. L. R. 1. 

XT) 8 M. 552: 9 Ind. ‘Jur. 383; 3 Ind. Dec. (N.. = 378, 

(S) 11 M. 288; 4 Ind. Dec: (x. s.) 20 

(9) 9 Ind. Cas. 199;-33 A. 205; 8 A, Li J. 13. 3 
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by the defendant. at. Rs. 40, in -either 
- ease. capital investment: -at about.a four - 
per cent. valuation might,.therefore, be, 
valued:.at between teh to.twelve thousand 
rupees. : The rent of the Malirlands is said 
by the defendant‘to have been fifty rupees- 
` a year and a hundred. mangoes -whatever 
the latter might be worth. It appears, there- 
fore, that;the,alienation.in question, if.the- 
defendant: s valuation of -the property in 
guit is:accepted was . about ‘one-seventh of 
the immoveable property -of .her deceased 
husband. It was made for a' purpose which" 
could, ‘under no authority. of Hindu Law or 


Shastras, bé ofany benefit to the husband or . 


the-son but might ‘at the most benefit the 
caste or possibly: the widow in respect-of a 
very small part--avery different thing from. 
“the religious or pious purpose, or benefit 
. to the soul of the deceased husband’ or 
son which alone Hindu Law countenances, 
as validating such alienations. 
' Was accepted by the. defendant in defiance 
ofthe plaintiff's: notices and, therefore, in 
opposition to the wishes of the reversioner. 
It follows that the sale was entirely outside ~ 
the powers of-a. Hindu widow or mother and 
without proper enquiry on £he' part of the 
defendant.’ “Evenion the subject recited in 
thesale-deed.the'sale is, in my opinion, void 
under Hindu ‘Law. My: finding’ on: the 
second issue must, therefore, bein theaffirm- 
ative that the sale. was void as not being 
. for religious or.charitable purposes or ‘for 
the- benefit- ofthe soul of, the deceased | 
husband or. son of. Motanbai, ‘the vendor. : 


'On.issue No, 3, the only question appears 
ui sme-to be whether plaintiff is liable to 
pay Rae..500.or2Rs. 300 to the defendant. 


That Rs. 350 ‘at-least will have to be return- ^ 


edis clear from the equities'as in the'case 
of Someshvar Jethabhai Dave v. Someshvar 
' Govindram Joshi (10)., This was the, 
amount returned by Nathoomal to the plaint- 
iff. On the whole Tam of opinion that 
the benefit accruing to the estate being 
Rs: 350: only, that ‘is “the only amount which 
the defendant is entitled to recover. The. 
plaintiff willytherefore, have to pay to the 
' defendant Rs. 350 with ‘interest at .six 
per cent. from the: 22nd .Akhar 1976 the 
date on'which he (plaintiff) received this 
" amount from Narhpomak to date of pay- 
ment; 

‘On. issue - No. 4, the ‘Plaintiff is clearly . 


(10) 67 Ind. Cas, 658; (1988) 2 Al. R. (B)*16; 24 
^ Bom, L, R.4983; 47B... 
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entitled to mesne profits from the date of 
the sale-deed. 

' The deeree will, therefore, be as follows: — 

The plaintiff is allowed-mesne profits at 
the rate of fifty rupees a year from the 
25th June 19 19 and the defendant is en- 
titled to Rs. 350 only with interest as above. 


On payment by the plaintiff to the defend- 


ant ‘of this balance there: will a, declaration. 
that the sale by Motànbai ‘in favour’ of the 


defendant, is nul and void. and on pay- 


ment ó£-this balancethe plaintiff willobtain 
possession of the. property. ‘Costs on the 
defendant." 
` K. 8. D. 


+ 


“Order accordingly. 
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: CALCUTTA HIGH COURT. 
APPEAL FROM`ORIGINAL DEoRER -No. 37 
oF 1923. 

November 14, 1923. 
Preseni:—Justice Sir Asutosh Mookerjee, 

: Kr., and Mr. Justice Rankin. 

AKHILESWARI DASI AND ANOTHER— 

| APPELLANTS 
versus 
HARI CHARAN MIRDHA AND ANOTHER— 
RESPONDENTS. 

Probate and Administration Act (V of 1881 ), s. 50— 
Letters of Administration, revocation of, application 
f for—Procedure—Genuineness of Will question of, 
whether -can be raised—Citation to minors, mode of 
(| —Guardian:ad litem, failure:te appoint, effect of. 


Upon an.applieation, for revocation of Letters of 
Administration the only matter .for consideration’ is 


‘i 


-whether the applicant has made outa just cause for 


‘revocation. ‘The application cannot be thrown out at 


. this stage -on the :ground ‘that the applicant has not 


adduced evidence. sufficient to throw doubt upon the 


‘genuineness of the Will on the basis of which the 


grant was made, No question of the genuineness of 
-the Will arises for consideration till the Court has 
decided that the grant must :be-revoked on one or 
more of the grounds.specified ins. T ofthe Probate 
and Administration Act. [p 690, col. 24 

Mokashadayini Dassi v. Karnadhar andal, 31 Ind, 
Cas. 702; 19 O. W. N. 1108, followed., 

The object of issue of citation is that all persons 
whose interests are, or may be, adversely :affected by 
the decrees of the Probate Court shall have notice of 
the proceedings and an opportunity. of intervening for 
the protection of their ‘interests. Where the persons 
entitled to receive notice are minors this purpose is 
not achieved merely by issue‘ of citation to the minors 
and the propounder must take steps me ‘the appoint- 
ment of a guardian ad litem. [p. 691, col. 1.] 

Where ‘no guardian ad litem is appointed. the issue 
.of notice to the minors is of no avail and:a grant, 
made under such circumstances sis ligsble'to:be ree 
NP on the ground of want of notice to -the minora, 
ibi . 


EA 
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Brindabah hunder Shaha v. Sureshwar Shaha, 3 

d. Cas. 178; 10 C. L. J. 263, Shyama Charan 
Baisyay. Prafulla Sundari Gupta, 30 Ind. Cas. 161; 
210. L. J. 557; 19 O. W. N. 882, Dwijendra Nath v. 
Golok Nath Sarmg, 28 Ind. Cas. 574; 21 C. L. J. 287; 
19 OS W. N. 747, Rebells v. Rebells,2 O. W.N. 100, 
and Shoroshibala Debi v. Anandamoyee Debi, 12 C. 
W.N.0, relied on. : 


, Appeal against the decree of the District 
Judge, Khulna, dated the 3rd August 1921. 
Babus Joges Chunder Hoy and Mukund 
Behari Mallik, for the Appellants. 
Dr. Sarat Chandra Basak and Mr. Radhika 
Ranjan Guha, for the Respondents. 


SUDGMENT.—This appeal is directed 
against an order of dismissal made on 
an application for revocation of Letters of 
Administration with copy of the Will annex- 
ed, granted to the respondent on the 7th 
October, 1912, in respect of the estateof 
one Ram Chandra .Mirdha, who made a 
Will on the 4th February 1912. He died 
a week later, leaving a widow and two 
daughters by a predeceased wife. On the 
26th August 1912, the respondent who is 
the son of the first cousin of.the deceased 
applied for Letters of Administration with 
a copy of the Will annexed.. It was pointed 
out by the officer. of the Court that the 
.information supplied in the petition was 
not adequate and that as two infants were 
interested in the estate,. the petitioner 
should state the names of- persons who 
might act as guardians. The petitioner 
complied. with the requisition and propos- 
ed the maternal uncle of the infant 
daughters of the deceased as their guardian. 
In. these circumstances, one would have 
expected that, in the normal course of 
events, special citation would be issued upon 
the infants and their proposed guardian. 
But for some unexplained reason this 
was not done, though general and special 
citations, were directed to issue. The 
notices. directed to the infants were taken 
-to the house -of their father, and as the 
girls could not be found, the notices were 
affixed to the thatch. No appearance was 
entered on their behalf and the Letters of 
Administration were granted ex parte on 
the 27th February 1912; pursuant to this 
order, the Letters were issued on the 5th 
December 1912. I? Hun 

‘The present petition for revocation was 
made by the daughters on the 19th 
February 1921, shortly after they had 
attained their majority. The application 
was: made under s. 50 of the Probate and 
Adniinistration Aet and the “just cause" 
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assigned was that the proceedings- were 
defective in substance inasmuch ascitation : 
liad not been issued upon the petitioners. 
There was manifestly no answer to the 
applieation; the grant should have been 
revoked and the propounder should have 
been called upon to: prove the Will in. 
solemn form. The’ proceedings in the 
Court below, however, took an extraordi- 
nary course. The case was repeatedly 
adjourned at the instance of the objector, 
who was not ready to oppose the applica- 
tion for revocation, and ultimately the 
petitioners for revocation were called upon 


‘to produce evidence to show that the Will 


was not genuine. The District Judge went 
into evidence and came to theconclusion 
that "the Will was genuine and that there 
was no reason to revoke it.” On this 
ground the revocation petition was dis- 
missed with costs. We are of opinion 
that the order made bythe District Judge 
cannot possibly be supported. 

It is-an elementary principle that no 
question of the. genuineness of a Will 
arises for consideration till the Court has 
decided that the grant of Probate or Letters 
of Administration must be revoked on one 
or more of the grounds specified in s. 50 
of the Probate and. Administration Act. 
The only matter for consideration upon 
an application for revocation is whether 
the applicant has made out a just cause 
for revocation. The . application cannot 
be thrown ou$ at this stage on the ground 
thatthe applieant has not adduced evidence 
sufficient to throw doubt upon the genuine- 
ness of the. Will: Mokashadayini Dasi Vv. 
Karnadhar Mandal (1, Durgagati v.Saura- 
bint (2). In the case before us the only 
question which could. be properly con- 
sidered by the District Judge was whether 
the proceedings to obtain the grant were 
defective in substance because-the grant 
was: made without citing parties who ought 
to have been cited. Upon that matter 
there. could be only. one answer. The 
infant daughters were the reversionary 
heirs to the estate left by . their father 
and but for the Will would-have succeed- 
ed thereto by right of inheritance after 
the death of their step-mother. They were’ 
consequently entitled to special citation : 
Brindaban’ Chunder Shaha v. Sureshwar 
Shaha (3) Shyama Charan Baisya v. Pra- 

(1) 31 Ind. Cas. 702; 19 C. W. N. 1108 | 

(2) 83 C. 1001;.10 C. W. N. 955. 

(3) 3 Ind. Cas. 178; 10 0. L, J. 863. 5 
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fulla’ Sundari Gupta (4). The object of: 


issue of citation is that all persons whose - 


laterests are, or may be, adversely affected 
by the decrees of the Probate Court shall 
have notice of the, proceedings and an’ 
opportunity of intervening for the protec- 
tion of their interests. This - purpose -is 


not achieved «merely by issue of citation - 


to infants and the propounder should take 
steps for the appointment of a guardian 


ad litem. Dwijendra Nath v. Golok Nath . 


Sarma (5), Rebells v. Rebbells (6), Shoro- 
shibala Debi v. Amamndamoyee Debi- (7). 
In the present case no guardian ad litem 
was appointed and the issue ofnotices to 
the infants was clearly of. no avail- A: 
grant made under such : circumstances 
cannot be supported, KE 

The result is that this appeal is allowed 
and: the order made’by-the District Judge 
set aside. The grant made on the 7th 
October 1912 will stand revoked and the 
respondent will be ealled upon to prove 
the Will-in: solemn form. There will be 
no order for costs either in this Court 
or-in the Court below. coe 


Z: K. Appeal allowed. 
M 30 Ind. Cas. 161; 21 O. L. J. 557; 19 C. W.N. 


NO 28 Ind. Cas. 574; 91 0. L. J.287; 19 C. W.N.. 
PET E = - < 

(6) 2 C. W. N. 100: l 
(7) 12 0. W. N. 6. 
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MADRAS HIGH COURT.. 
Civi, Revision Petition’ No. 643 
or 1921.'' 
January 16, 1924, `` 
Present:—Mr. Justice Ramesam. 
GHEEMALAPATTI VENKATA 
REDDI-—PLAINTIFF—PETITIONER | 
MR "''yersus o co Ste 
NATARAJA SETTI AND ANOTRER— 
. DErENDAN'S Nos. 2: AND 3— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 20-—Place 
of suing—Sale of goods through commission agent— 
Place of payment of ' price—Jurisdiction—Cause of 
action, where arises. ` 
Defendant, a commission agent at Madras, agreed 
at Madras, with plaintiff, a merchant living and 
carrying on, business at Madanapalle, to sell goods 
delivered to him at Madras and send the purchase- 
money to plaintiff. In a suit.filed at Madanapalle to 
recover a sum due to plaintiff in respect of cerfain 
goods so delivered: MEL ; i 


CHAEMALAPATTL VENKATA REDDE V. NATABAJA BETTE — 


M 


GOL - 


Held, that as the money was intended to be paid 
to the-plaintiff at his native place, part of the cause 
of action arose within the jurisdiction of the Madana- 
palle Court which had, therefore, jurisdiction to 
entertain the suit." [p. 692, col. 2] è 

Naina Maracayer v. Somasundaram, 58 Ind. Cas. 
604; 11 L. W. 593, Robey v. Snacfell Mining C^. 
(1888) 20 Q. B. D. 152; 57 L. J. Q. B. 124; 36 W R. 
224 and Bangali Mal v. Firm Ganga Ram-Asharf Lal, 
71 Ind. Cas. 431; (1923) A. I-R:, (A) 465, relied on. 

Comber v. Leyland, (1888) A. Q. 524; 67 L.J. Q. B. 
884; 79 L. T. 180, distinguished. 

The making of an offer of contract may be pirt of 
the cause of action, but this means not the posting of 
the offer but its receipt. [pe 692. col 1.] 

Green v. Beach, (187346 Iis. 2048; 42 L, J. x. 151: 
21 W. R. 850, Clarke v. Knowles, (1918) 1 K.B. 128; 
87 L.J. K. B. 189; 118 L. T. 253, Kuthiravattam. 
Appu Thamban v. Foulkes, 54 Ind. Cas. 260; 10 L. 
W. 445 and Mylappa Chettiar v. Aga Mirza Mahomed 
Shirazee, 54° Ind. Cas. 550; 37 M. L. J. 713; 26 M. L. 
T. 504, relied on. . a l 

Khimji Jivaraju Shethi v. Sa Purushotam Tutani, T 
M. 171; 2 Ind. Dec. (N. s) 704, Kamisetti Subbiah v. 
Katha Venkatasawmy, 27 M. 355 and Taylor v. Jonas, 


. (18576) 1 C. P. D. 87; 45 L. J. C. P. 110; 34 L, T. 131, 
referred to. 


Receipt of the acceplance: when the contract is 
complete is a part ofthe contract in'the same way as 
the receipt of an offer is. [ibid.] 

Petition, under s. 115 of Act V of 1908 and 
s.. 107 of the Government of India Aot, 
praying the High Court to revise the 
decree of the District Court of Chittor, 


‘in Miscellaneous Appeal No..3 of 1920, 


presented against the order of the Court of 


‘the District Munsif; Madanapalle, ‘dated 
. the 19th. September 1919 and made in 


Original Suit No. 404 of 1918. 
Mr. BY Somayya, for the Petitioner. 


* 


ents. i 

JUDGMENT. —The plaintif is the 
petitioner before me. The suit was brought 
in -the District Munsifs Court of Madana- 
palle ` to recover Rs. 316-5-2 in respect of 9 
bags of jaggery delivered: to defendant as 


.commission agent on behalf of plaintiff. 


The. District Munsif and the District 
Judge held that the Madanapalle Court 
had: no jurisdiction. Hence this petition. 

Six or seven' years prior to the plaint, 
the plaintiff went to Madras where he and 
the defendant “talked and settled about the 
commission. to be paid to him.” He told 
lst defendant -in Madras that he would 
consign goods directly to him or to others 
who would be directed to deliver goods 
to him. The defendant was afterwards 
writing letters to plaintiff informing the 
latter of the current prices prevailing in 
Madras and suggesting the despatch of 
goods. "In Oétober 1915 plaintiff sent, IR 


bags of jaggery to P. 8, Abdul Khader 


Mr. K. Rajah Aiyav,Ífor the Respond- 


-wmn —À a am aa a = 


P. 


* 
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* 
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amount. 


. after selling the jaggery. 


in a worse position than offer. 


; 692 
Saheb and Brothers at Madras with instruc- 


tions to deliver 9 of them ‘to the defend- 
ant. He also wrote to ‘the defendant 


asking ‘him ,to sell them and send the 
Abdul Khader delivered:'the bags 
on:25th October 1915 to defendant.. On 


5th December 1915 (Ex. A-17) defendant 


wrote stating that he would.send theamount 
On these facts 
the Courts below held that the Court of 
Madanapalle had no jurisdiction. ; 


“Of thé cases relied on by tthe respondent 


Khimji Jivaraju Shathi-. Sa Purushotam 
Jutani(l) was not :decided with reference 


‘to s. 14 of the Code of 1882:as:amended in 


1888. In Kamisetti Subbiah v. Katha Ven- 
katasawmy (2).[citing Newcomb v. De Ross 
(3)] where the facts are somewhat ‘similar, 
it was held that the cause of action did mot 
arise in Kurnool but in Madras, the ratio 
decidendi “being that. the.contract was made 
at the place where the letter of-acceptance 
was posted. Taylor v. Jones í4).also cited 
in it was a case in which the facts were 


. peculiar. There, though .a letter of offer 


was posted in London, no reply accepting 
it was posted but ‘the -goods -were de- 


livered in London and obviously the con- 


tract came into existence wholly in London. 
It is true that the making of.an offer 
may be.part.of the cause of action [see 
Borthwick v.. Walton (5) and Green v, 
Beach (6) cited in Kuthiravattam Appu 


 "Thamban v. Foulkes (7)| but this means not ` 


the. posting -of the offer but the receipt of 
the offer [see Mylappa Chettiar v. Aga 
Mirza Muhammad Shirazee (8) citing-Clarke 


. v. Knowles (9). In this case, the plaintiff's 


offer does not help him. ‘But-the receipt 


-of the acceptance when the -contract is 


complete is a part of the contract—there 
being no reason why—acceptance should be 
The Eng- 
lish cases in Newcomb v. De Ross (3) and 
Borthwick v, Walton (5).are cases under the 


(1) 7 M. 171; 2 Ind. Dee, (x. s.) 704.. 
(2) 97 M. 355. 
(3) (1859) 2-E. & E. 271; 29 L.-J. Q.:B. 4; 6 Jur. (x. s.) 
`B W. R. 5; 119.R.R. 717; 121 E. B.103. 
. (4) (1876) 1C. P. D. 87; 45 D. J. C. P.410; 34 L.T. 


(5) (1855)15 C. B. 501; 3 C.L. R. 364; 24 L. J.C, 
P.83; 1 Jur. (W.8.)142;3 W. R.203; 139 E. R. 519; 24 


LE (o. eb: 100 R. R. 463. 


+ 


(6) (1873) 8 Ex. 208; 42 L. J. Ex. 151; 21 W. R, 850. 


`... (7) 54 Ind. Cas. 260; 10 L. W. 445. 
' Y (8) 54 Ind. Cas, 550; 37 M. L. J. 712; 26 M,L: T. 


D 


4. | : 
906) (1918) 1 K. B.-128; 87 Lad. K. B.:189; .]18- L. 
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then County Courts Act, 9..& 10 Vic. 
c. 60 according to which the whole cause 
of action must arise within the jurisdiction 
of the County Courts, No doubt the later 
case[Clarke v. Knowles (9)| arose on the later 
County Courts Act, 51 &,52 Vic. c. 43 
under which it is enough if part ofthe 
cause of action arose within the jurisdic- 
tion of the County Court. But it does 
not appear from the affidavit upon which 
the applieation was based that any letter 
of acceptance was received ab West Hartle- 
pool. Jf it can be said on the facts of 
Mylappa Chettiar v. Aga Mirza, Muhammed 
Shirazee (8) that the defendants’ accept- 
ance of plaintiffs offer was ultimately 


communicated. to plaintiff.at Negapatam, 


then the correctness of the decision is 
doubtful. ‘Nor was any attempt made in 
the case of Kamisetti Sabbiahv. Katha Ven- 
katasawmy (2) to. support the judgment 
under appeal on the ground that.a letter 
of :acceptance was received in Kurnool. 


‘But, apart from this :ground, it is clear 


that in this case the money was 
intended to be paid to the plaintiff at 
his native place[see Naina Marakayer v. 
Somasundaram. (10), Robey v. Snacfell Min- 
ang Co. (11) and Bangali Mal v. Firm 


Ganga Ram-Asharfi Lal (12)] and if so, part 


of the cause of action arose within the 
jurisdiction of Madanapalle Court. The con- 
tract in Comber v. Leyland (13) is special 
and peculiar as pointed:out in Naina Mara- 
kayer v. Somasundaram (10). On both the 
indicated, I reverse the 
order of the Cóurts below and direct that 
the suit be taken on file and disposed of 
according to.law. The respondents must 
bear the costs of this petition in this 
Court and in the lower Appellate Court. 
The costs in the First ‘Court will abide the 
result. 5 : 
V.N. V. Appeal dismissed. 


(10) 56 Ind. Cas, 604; 11. L. W. 593. 
QU 888) 20 Q. B. D. 152; 57 L. J. Q. B. 134; 36 


2n Ind. Cas. 431; (1923) A. LR. (A.)-465. 
ral? (1898) A. @..524: 67 L..J..Q. B. 884; 79. L. T. 
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LAHORE HIGH: COURT. 
- MiISOÉLLANEOUS, SEGOND-OIWIL. APPEAL 

E . No: 1032 op 1924. 

' October 20; 1924. 
Present:—Mr:. Justice Abdul Raoof. : 
REND BAKHSH-— DEFENDANT. 

— APPELLANT é 
versus.. 
` RAM CHANDRA: AND ANOTHER— 
PLAINTIFFS— RESPONDENTS;  . 

Civil. Procédure, Code (Act- V. of. 1908), Sch. Ii. 
paras: l}; 16—Arbitration—Award remitted io-arbitra- 
tor—Decree passed on. revised award---Aryeal; whe- 
ther iies. 

Whereihe.Court rémits an-award’ under para. 14 
of Sch. IT to the C: P.O: to the arbitrator and 
the latter submits afresh award, and. tlic Gout passes 
a; deeree- in; accordance with such: revised: award: under 
para..16:of the Schedule, no „appeal liés. against such 
decree on. the ground that the order of remittal undér 
para: 14 was wrong: and that tle. original’ àward 
ought to have been: accepted: and. acted upon. 

Subbiah Iyer v. Subramania-; Aiyar, 3EM. 479; 4 M. 
L. 1: 328; 18 M: L. J. 485, relied:on. 

Miscellaneous. sécond : appeal. from, an 
order of the District: Judge, Ambala,: dated 
the 12th March 1924, reversing that of 
the Additional. Subordinate J. udge, Fourth 


Class, Ambala, dated the Ist December 1923. - 


Mr: Sagar. Chand, for the Appellant. 
. Lala H argopal;. for thé Respondents. 


J UDGMENT.— The dispute: between 
the parties in this- case. was referred” to 
arbitration. The arbitrator made his award 
on the 28th J'üne: 1923: 

Objections were- taken to it and the 
arbitrator was called as. a‘witness ini 
support of the objections. It'was estab- 
lished. that 


but his’ application ' was refused: by the 
arbitrator. . 


Having taken all; the cireumstances of 
the case "into consideration the Court, re-. 
mitted, the award on the 4th August 


1923. A second award was made. and:sub- 
mitted. to. the Court after full considera- 
tion: of 
case was dismissed. 


objections, the chief objection being. that 


the Court had‘no power to remit. the 


award. The objection was oyerruled and: 


a. decree was passed on thelist Decem- 
ber 1923 in accordance with the’ award. 
Against that decree the plaintiffs appeal- 
ed. A preliminary- objection was raised 
by the defendant:respondent. that no appeal 
lay. The. préliminary. objection was over 


ruled E the Jara District Judge; and 


~ 
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a: nullity. 


‘the defendant wanted time:. 
for producing further documentary. proof" 


the evidence. and: the, plaintiffs: 
"When the award was: 
filed in Court. the. plaintiff& raised- certain. 


w 
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the, second: award x was held. by him to bo 
The: appeal was accepted and 
an order ofremand under Q. XLI, r. 23 
was: made; Against that order of remand 
the present, appeal has been preferred and 
it has been contended on behalf of the de-' 
fendant-appellant. that no. appeal lay to the 


. lower Appellate Court. ° 


The case is fully covered by the deci- 
sion. of the Madras: ‘High Court inthe case 
of < Subbiah: Tyer v. Subramania Aiyar 
(1). The. rule laid down in that case is 
sufficiently ‘summed up in the head-note 
appended: to: the report which is. to. this 
effect:— 

“ Where. the Court remits an award 
under. s. 520 of the C. P. ©. and the arbi- 
trators submit a. fresh award, and the 
Court” passes: a decree in accordance with 
such révised. award under s. 522, C. P. C., 
no. appeal lies against such decree on the 
ground that the “order. of remittal under 
8. 520° was. wrong and. that. the original 
award ugah to. have Been accepted and 
acted ‘upon.’ 

Followitig. this ruling I hold that the 


"debree. "passed. "by the learned Subordinate 


Julge, Fourth > ‘Glass, on the. basis of the 
second. award: was not open to appeal. 
‘Phe’ ‘decision of the lower Appellate Court 
was. wrong. . l| accordingly accept the 
appeal ànd'set aside the order, of remand 


“and restore- tho decree: of the First Court 


"m oe 
Appeal accepted. 
à. si M. 479;. 4 M L. T. 328; 18 M, L. J. 485, 
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| CALCUTTA. HIGH COURT. 
APPEAL. FROM APPELLATE DECREE No, 851 
or 1922. 
June 27, 1924. 
| Present:—Mr. J ustice Suhrawardy and 
Mr. Justice Duval. 
` HEM CHANDRA DE.SARKAR— 
. PLAINTIFE— APPELLANT 
. . versus 
Siiinati AMIYABALA DE SARKAR anp 
OTHER RS —DEFENDANTS— RESPONDENTS. 
Specific Relief. Act (È of 182 2),5. 27— Specific per- 
formance, suit for—Subsequent Jure Meroen 


Burden of proof.. 
Ordinarily when & party alias: exemption. from a 
general provision of. law the onus lies upon. him to 


prove.t that. he comes. within the exception. [p. 694, 
col. 2.] ' 


LAN 


. 694 


In s suit for specific performance. of an agreement 


' ' for the sale of land as against the vendor and a sub- 


x 
4 


4 sequent purchaser ‘from him, the burden hes upon 


“the latter to show-that he is a transferee in good 
faith’ for valuable. consideration and without notice. 
‘It is not for the plaintiff to show that the subsequent 
: purchaser-had notice of the previous contract in fav our 
: of, the plaintiff. [p. 694, col. 2: l 
,: Case-law discussed. ` 

` Appeal against a decree, of the Bute: di- 


nate Judge, Sixth - Court, Dacca, dated the 
16th of December 1921, reversing that of 
‘the Munsif, Fourth Court, Mymensingh, 
dated’ the 25th of September 1920. . = 
. Dr. 
Radhika Ranj jan Guha, for the Appellant, 
^ Babus Jogesh ` Chandra Roy, -Gunada 
Charan Sen and Hajendra nee Guha, 
for the Respondents. 


JUDGMENT.—In this case the plaint- 
iffappellant before us'sued the defendant 


No. 1, his great aunt (making two other 


ladies defendants) on the allegation that 


on the llth January 1919 she executed in | 
his e. a baina ` patra whereby she, 


‘agreed ` sell her interests. in cer- 


tain - ids and.in the ancestral. house of , 


“both parties and “took from: shim.’ Rs. 200 
"advance out òf- the purchase. price: Bs 300, 


but that om the 2ist Janüaty; she: sold, 


most of herinterests in the’ said [properties 


to: the other: two lady. defendants” and -re- 


fused to convey the. , properties. “to him. 


Defendant No. 1 pleaded that she was hard . 
piessed to satisfy her debts and the plaint- 


iff delayed .the completion’ of the transac- 
tion and so ‘on the advice of: the husband 
.of défendant No..2, she sold her interest 
partly to defendant. No. 9 and partly to 
another lady defendant No, 3, a certain 
amount being kept back out of the purchase 
pricé to compensate the plaintiff for the 
breach of contract; 

Both. defendants: Nos. 2 and 3 denied the 
genuineness: of the bana patra of the plaint- 
iff and claimed. they: were bona fide pur- 
chasers without notice. 


The First Court found that the baind 


patra was genuine? and that the defendants 
Nos. 2 and 3 were not bona: fide: purchasers 
without notice and decreed- the suit. 

' QOn the appeal by defendants Nos. 2 and 3 


coming up before the ‘Subordinate Judge: 


(who, we notice, had not ~ the~ benefit of 
having the case argued 


the. ROME Nos.2 and 3 had: knowledge 


4 
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‘Sarat : Chandra Basak and Habe 


l terest from him since the contract. 


before him by . 
: Pleaders) it was. held that.the baina'patra’ * 
“was a genuine document, but that thé onus ` 


lay heavily on the plaintiff to prove that. | ($).32 Ind. Ca&.953: 38A. 184; 14 A. L: J. 111. 


t 


'« "[e4 I. C. 1924] 


of the batna patra and on the evidence ; 


there was no reason to believe they knew 
of it. The ‘learned Subordinate Judge 


_accordingly allowed ‘the appeal. of’ those 


defendants refusing specific performance 
but ordered that on proper Court-fees being 
paid plaintiff was entitled to recover 
damages against defendant No. 1. ; 
The first point argued before us is that 


the burden of proving that the-defendants 


Nos. 2' and 3 had notice. of the contract 
with the plaintiff before their purchase has 
been erroneously cast on the plaintiff. In 
our judgment this contention is sound and 
ought to prevail. Under s. 27 of the Specific 


"Relief. Act such a contract is enforceable 
‘against the promisor and every: person 


claiming any interest in :the subject-matter . 


of the contract through the promisor unless 


such person is a transferee in good faith 


for valuable consideration and without 
notice. Ordinarily when: a party claims 


exemption from a general provision:of law ! 
the onus lies upon him to prove that he 


comes within the exception. li the test, as 
indicated in s. 154 of the Evidence Act, is 
applied to this case and: no evidence is 
adduced on either side, the contract being 


proved or admitted, ‘the plaintiff should 


succeed as it is binding on the contracting 
party and every person deriving any in- 
There 
is no direct authority in this Court but 
the view that we have adopted has found 
favour with, the Bombay High Court in the 
case of Himatlal Motilal v. Vasudeo Ganesh 
(1), with the Madras High Court ‘in’ Tiru- 


wenkatachariar v. Venkatachariar (2), with 
the Allahabad High Courtin Naubat Rai 


Dhaunkal Singh (3) and with the Patna 
High Court in Dharamdeo Singh v. Ram 
Prasad Sah (4. The respondent in answer 
contends, first, that the question of. burden 


of proof loses its importance > when evidence 


has been’ adduced on both sides and con- 
sidered specially hy’, the Appellate: Court. 
As & proposition of law this view. is corr ect 
but in the -present ‘case’ it cannot be said 
that the wrong placing’ of the onus has 
not. affected the merits of the casé. By 
placing the, initial onus on. the plaintiff to 
prove notice to the defendants Nos. 2 and 3 
of his. contract, the learned Subordinate 
Jj udgé has not taken into ‘consideration 


(1) 16 Ind. Cas. 680;-36 B. 446: 14 Bom. L. R. 594. 
(2) 23 Ind. Cas..621; 26 M, L. J. +218. .. 


E 44 Ind, Cas. 410; 4 P. L, W. 159, 


Fy 


i 


k 


[M T.C. 1004] — 


several circumstances and probabilities 
which may support. the plaintiffs case.’ 
The defendant No: 1 is the great aunt of 
the plaintiff living in the same house with 
him and presumably living under the plaint- 
iffs protection. The defendant No. 1 says in 
her written statement that a'portion of the 
purchase-money of her share in the pro- 
perty was retained by the. purchasers in 
order to satisfy the plaintiff's claim.’ No 
doubt, the onus of proving absence of notice. 
may be discharged by the “defendants by 
a simple denial and negative evidence but 
the entire evidence when the onus is 
properly placed, will be looked upon from 
a standpoint different from that adopted 
by the learned Subordinate Judge. 

It is next argued under s. 54 ofthe Transfer 
of Property Act the plaintiff, by the contract 


of sale, has not’ secured any interest in the. 


property and as it is in the possession of 
defendants Nos. 2 and 3 he is bound to 
establish his right to' recover possession 
from theém' by proving that the purchase 
by ‘the. defendants would not prevail 


against the contract set up by him and. 


this includes that he must prove that the 
defendants had. notice of the, agreement 
with him. This, in our opinion, is not a 
correct statement of the position in this 
case. Thisis a suit for specific perform- 
ance of an -agreement for sale. The 
plaintiffs right to.recover possession from 
the defendants’ will accrue, after he has 
secured performance of the contract and’ 
a conveyance in pursuance thereof, 

It is lastly argued that the view taken by 


the learned ‘Subordinate Judge placing 


the onus upon’ the plaintiff is correct and 
reliance has been placed on the case of 
Lalubhai Surchand v. Bai, Amrit (5). This 
case has been considered and distinguished 
with disapproval in Himatlal Motilal v. 
Vasudeo Ganesh (1), and we need ‘say 
nothing more about it. The next case relied 
upon is Chinnappa Reddi v. Manickava- 


. sagam Chetti (6). That was a case between 


two mortgagees one of whom held an 


unregistered mortgage and the other a 
' registered one. In the special circumstances 


of that case it was held that. the holder 
of the unregistered mortgage must prove 
in order to succeed that the other mort- 
'gagee haul notice of his previous mortgage. 
It was not a case under the Specific Relief 


‘Act and the question. of onus was not 


(8) 2 B. 299; 1 Ind. Dec. (x. s.) 621, 
(6) 25 M. 1. d l2 
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decided with reference to that Act. Re. 
liance has also been placed on the case, of 
Janki Pershad Singh [Thakur Prosad Singh] 
v. Syed Yahia' Hossain (7). In that case 
the plaintiff came to Court with the allega- 
tion that he had given notice of the 
agreement of sale with him to all the 
members of a joint Mitakshara family. 
He succeeded in proving notice to two of 
them and the learned Judges held that 
notice to some of the members of the 
family was not sufficient and that he must 
prove notice to allof them. The question 
as toon whom the onus of proving notice 
lay was not raised or examined and the 
only point considered was whether notice 
to some of the members of a Mitakshara 
joint family was notice to the others and 
sufficient in law. The cases cited on behalf 
of the respondents, therefore, have no 
bearing on the question before us. 


In addition, however, to this misplacing 
of the onus on the plaintiff there are other 


"grounds on which we .consider that’ the 


learned Subordinate Judge’s judgment is 
The positions of defendants 
Nos. 2 and 3 are not exactly similar. De- 
fendant No. 2 is a connection of the plaint- 
iff and defendant No. 1, while defendant 
. No. 3.appears to be an outsider. In her 
written statement defendant No. 1 asserted 
that defendant No. 2's husband knew all 
‘about the baina patra and further if her 
statement is to be believed, both of the 


, defendants were well aware of it, as other- 


wise there- would have been no such 
arrangement as that part of the purchase- 
money-was to be kept back to compensate 
the plaintiff for the breach of contract. 
On the truth or otherwise of these two 
assertions (which must^be kept distinct) 
the Subordinate Judge has come to no 
finding of fact. Lastly it is admitted be- 
fore-us on behalf of defendants Nos. 2 and 3 
that neither of them purchased defendant 
. No. Is share in the ancestral house and so 
presumably the plaintiff is entitled to that 
share if, as both Courts find, the baina 
patra is genuine; lastly an examination of 
the schedule of the baina ‘patra and the 
two sale-deeds do not at all show prima 
facie that certain other properties set out 
in the baina patra appear in the two later 
deeds of-sale. ; 

'In view, therefore, of these defects in 
the judgment of the learned Subordinate 


. (1), 13 Ind. Cas, 637; 16 C. L. J. 119, 


b] 


"purpose, two cook rooms.. 
. iaa window looking out upon the defendant's 
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düdge.. we feel’ we must remand the: case: 
for re-trial: bythe first: Appéllate Court... 
. Costs io abide: the. “result. . 
BRS os Appeal allowed ; 
Oe er a , Case remanded, 
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"PRIVY COUNCIL. 
APPRAL. ‘FROM THE.BomBay HicH Court. - 
2 February 23,1923: 
Presei: DON Dunedin; .Lord Atkinson 
>= and Lord Wrenbüry. 
BANUBAL FRAMS I. COMMISSARIAT 
“AND ANOTHER—APPELLANTS 
AM OR versus . 
MANE ACT: JU GÀ LDAAS—RESPONDENT. 


Eerie of. Jure A DREIE Court, dun 
o E 


. Before reversing a judgment on a pure “question 
of: fact, the. Court-of Appeal should'give due weight 
tó.'the;opiniom expressed by thé Trial Judge upon the 
demeanour, Antelligence, position andi character of the 
-witnésses brought before.bim. [p. 69%,:col. 2.] 

Appeal from a judgment and decree: ofthe 
Bombay High Court’ reversing a decision 
of Mir: Justice Marten sitting on the Original | 
Side ofthat High Court; 

Messrs. W. H. Upjohn, G. R. Loundes. and. 
EB: B.  Rüikes, for thé Appellanta., 


Messrs, AY ko ‘Clawson, and. G. ‘Simmonds; 


for the Respondent. Jue 


pn JUDGMENT: Lote s 
Lora Wrenbury.—The plaintifis and 
the, defendant. ‘in-.the: action in this: case: are 
awneis, and. occupiers of ‘two bungalows 
“adjoining, each other, situateim Chowpatty - 
Road; Bombay: ` "The: first plaintiff i is the 
widow. andthe: second: plaintiff is the 
surviving, son of Framji Hormusji Commis- 
sariatwalla,, who died-in January 1888. 
Under:his Will, his; widow. is: tenant for life 
:of:the-one bungalow. and: his son” is entitled: 
to. remainder: , 


'"odeupied . this v. "bungalow: continuously | 


singe; the; testátor's death: The. defendant 


' purehased the other bungalow in 19177- 
"Fhe: portion of, the plaintiffs bungalow: 
which; lies. nearest. to: the. defendant's | bun- 
| galow : consists, , of. certain out-houses con~, 
taining, so far as:is material for the present 
In each of these 


main bungalow whiehis:situate a. few feet’ - 
away on the: other side ofa, carriage drive 
which-is on the deféndant'i 8. property. Each : 


* 
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The..widow and- son. have ; 


^ 


AM (84.1.0. ipd). 


” of. OR cook ‘rooms: depends: to. a; substaay. 
' tial, and as regards the smaller: cook :room - 


to a very substantial, extent upon the 
lights. to. "be: obtained from:these windows: - 


`- In February, 1917, the :defendant-.upon 
` purchasing the bun galow: i in which he came 
to reside; put.up. a scaffolding: of posts and 
corrugated. iron sheets. opposite to and: at 
E. distance of 6 or.9.ihchés from:.each win- 

OW., 


plaintiffs: commenced: the present: action 


claiming. relief. upon the footing that for 


upwards, of twenty years before: February. 
1917; they: had .enjoyed! the access ‘of: light 
and, air.tothe cook rooms, through each: of 
the windows. without interruption; and! that 
 they-had for the same time-enjoyed the 


‘On the. 24th- January 1918, the . 


right. to ‘discharge smoke. from: the: P . 


. rooms. through the, windows.. 


The facts, were that in or: aout 1892. ar Mr. 
Ramji i had. purchased; the. bungalow, now 
the; property of the: defendant, andi. had 
lived there until. 1900; and that. about’ the. 


year - 1892, he erected a: txellis: the. whole - 


length ' of -the. boundary between; the::two 
properties: . 
and. was. about: 6 inches.from, the. face: of 
the- plaintiffs’ windows. . Portions. of it 
remained: until about 1909; and: some: part 
stil. exists beyond. the limits of: the plaint- 
iffs' property:. The: plaintiffs do not. dispute 
that’ this :trellis. was’ erected: at that. time; 


but they say that in consequence of. remons- : 


trance which they: iade; Mr.: Ramji. cut 


gaps'in thé. trellis opposite-the- plaintiffs 


windows soas to, leave; them. vinobscured. 
The defendant says no: such gaps were cut: 
The only- question, in. the case is whether 
these gaps‘ were, eut,or not. ‘There is 
conflicting evidence,upon:the matter. The 


Trial J udge: found-that. they: were eut.and. 


gave the» plaintiffs relief" upon: the: footing 


that they wēre entitled tocthe easements - 


which they claimed: On: appeal, this deci: 
‘gion. was: reversed’; andi the: aes dismissed: 
"This: is. the: plaintiffs: appeal...’ 

The question for deeisiom is. purely one 
of fact; 


the second. plaintift- (the son).-Mz, Merwanji 


This trellis. was:18 feet. high 


- 
. 


. Dadina, a friend of. fis, and,Mr; Jussawalla : 


„who owned: and occupied. the defendant's 
bungalow. down, to: 1892: or thereabouts 


‘wher Mr. Ramjicbought. The ‘defendant's’ 


witnesses included. Mz: Ramji and Mr.: Tara- 


ponewalla,, who. owned. the’ defendant's 
| All-of these ~- 
Mr. Jtistice Marten accepted without.reser- 


bungalow from 1909.to 1917. 


vation as witnesses of-truth.- They are, 


The' plaintifs? witnesses: included .: ` 


Pd 


t 


[MIO]. 


he says, "gentlemen whom it was a.pleasure 
to sée in the witness-box.” Their testi- 
monies, he says, "can only be assailed on 
the ground of imperfection of mémory or 
lack. of-opportunity for observation.’. And 
the Judge adds.that Mr. Campbell (Counsel 


for the defendant), “did not ask me to 


say that the. second plaintiff was saying 
what he- knew-to. be- false but that he had. 


an inaccurate recollection,” that it was “an. 


hallucination on  his.part," Other four 
witnesses. for the. plaintiff were, the cook, 
Rustomji, who worked in these cook rooms 
and two-friends.of his, anda milk dealer 
who. used- to -come to- the premises: The 
learned, Judge accepts the evidence given 
by all these. witnesses.  -. . °° 

One part of the story as .told by the 
plaintiffs is that when the trellis was in 
course..of erection, the first plaintiff (the 
widow).called im her:Solicitor, Mr. Chichgar, 
and that there was-'a discussion between’ 
Mr: Ohiehgar and. Mr. Ramji The de 
fendant. says-that-Mr Ohichgar:on learning 


that: Mr. Ramji-was going to put up a. 


trellis. covered: with- creepers- said. there 
woüld'be no objeétion.to that. The plaint- 


iffs. do.not agree. with this account of what, . 
passed. hey: say that- at ‘the -interview | 


between Mr..Ohichgar and. Mr. Ramji an 
arrangement was-come-to that gapsshould 
be cut/in the-trellis -opposite-to the windows 
and: that it was .to that arrangement that 
it.was-said that no objection would. be 
made. tis not;probable that the plaintiffs’ 


‘objections: would be: withdrawn: on learning 


that. a creeper-covered: trellis. was. going to 


be‘ erected‘ within: 6: or 9 inches. of the win-. 


dows, although it-may well pe that the 


ease would be: altered:-if gaps were: to. be 


cut in the trellis. Upon this point 
there: is conflicting. evidence:- Mr. Ramji's 
account of it is that the- objection. was 
withdrawn, when Mr: Chichgar learnt that 
a'trells and creepers were» what was. inp 
tended: The second: plaintiff says that he 
was present when his. mother instructed, 
Mr. ‘Chichgar, and’ that . the- arrangement 
come to. was that gaps should’ bé.cüt in the 
trellis and that; gaps were-cut accordingly. 
Thesecond plaintiff was then about thirteen: 
or fourteen years of age: Their Lordships: 
cannot follow the learned Jiudges. on appeal 
in throwing any. doubt on-the-evidence of 


the second: plaintiff on’ the- ground that he 


was: then. only:vwelve or- thirteen years of 
age. The:'Trial- Judge was plainly entitled. 
io. give such weight to- his evidence and to 


"box. 


“simple.” 
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the probabilities. of the. matter upon this 
point as having regard" to all.the evidence: he 
thoughs. proper: - 

The evidence for the defendant that no 
gaps were cut: rests substantially upon 
the evidence-of Mr. Ramji. The learned 
Judge has told us.quite plainly why he 
did: not aecept his story. He makes: no 
attack on. his veracity, but cannot rely upon 
his recollection. He was, he says, in poor 
health ; he had to be seated in the witness- 
Hè looked’ considerably more than 
sixty years of age, which was the age he 


“gave, and in particular his recollection was 
unquestionably; wrong upon one matter, 


He said there were two: windows in. a part 
ofthe building; where in fact, there was 
only one. Thishe said in answer to. ques- 
tions by. the Judge who was obviously test- 
‘mg his memory. 

In this state of the evidence the Court of 
Appeal have accepted Mr. Ramji's evidence, 
and have held that the second plaintiff has 
“set up the story” that there were gaps and 
“having determined to set up that story 

a the rest of his plan was perfectly 
This plan, aecording to Macleod, 
C. J.. was.to procure some half-dozen 
.witnesses.fo combine in committing per- 
jury. He seems to bave forgotten thatthe 
Judge who: saw.those witnesses accepts 


“them all as witnesses: of truth. As regards 


the second. plaintiff and Mr, Merwanji 
Dadina and Mr. Jassawalla he says that 


which has been already cited. As ragards 


Rustomji and his two friends he says that 
Rustomji'sstory isin.the, main a true one 
although ina long cross-examination he may 
have exaggerated his grievances from having 
the windows blocked. Hehad been thirty 
years in the plaintiffs’ service. The Judge 
further says that’ Rustomji's two friends 
are respectable men and. not the- sort of 
men. who: eam lightly be waived on one 
side as being false witnesses." The learned 
Judge considered, and, having seen the 
witnesses,. rejected: the suggestion of a 
conspiracy to eommit perjury, “In my 
judgment,” he says, “ that. allegation is. 
unfounded.” — a i 

Their- Lordships, are of opinion that in 
reversing the judgment of the: Trial Judge. 
‘upon this mere question of fact the Judges 


in the. Court’ of Appeal have not given the: 


weight which they aught to have given to the 
opinion he expressed: upon the demeanour, 
intelligence; position, and’ character: of the. 
witnesses who were brought before him. 


SN ae e as PEE S oy ia, 
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‘They Lave attributed perjury to witnesses 
-whom the Trial Judge accepted as truthful; 
‘they: have rested their judgment upon the 

evidence, of a witness, Mr. Ramji, whose 
-yecolléction the Judge who saw him thought 
"was not to be relied upon. Their Lordships 


cannot follow the Court of Appeal in thus: 


reviewing the findings of a learned Judge, 
who upon such matter was in a position to 
form a much .better judgment than could 
.be formed by Judges who had not had the 
advantage of seeing the witnesses. Their 
Lordships will humbly advise His Majesty 
-that this appeal ought to be allowed and 


the order ofthe Trial Judge restored, and .’ 


"that the respondent ought to pay the plaint- 


pr" ts here and below. ] 
us bn . Appeal allowed. 


Solicitors for the Appellant:—Messrs. T. 


- L- Wilson & Co. < 
Solicitors for the Respondent:--Messrs. 


Rawle, Johnstone & Co.. 
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‘MADRAS HIGH COURT. 
CIVIL APPEAL No. 39 oF 1923. 
` January 28, 1924. 
Present:—Mr. Charles Gordon Spencer, 


^' ^  Offieiating Chief Justice, and 


Mr. Justice Kumaraswamy Sastri. 


BATHAL BALUSAMITYER AND ANOTHER — 


— Derenpants Nos. 6 AND 7—AÀPPELLANTS 


an versus 
GHETTY V. KRISHNASWAMI 
ATYAR AND OTHERS—PLAINTIFF AND 
DEFENDANTS Nos. 1 To 5 —RESPONDENTS. 
Transfer of . Property Act IV of 1882) s. 89— 


. Deposit ` of money by mortgagor--Dispute as to 


- 


succession .to estate of  mortgagee— Procedure —In- 


terest, f ; 
On receiving a petition under s, 83 of the Transfer 


' of Property Act, it is the statutory duty of the Oourt 


to give notice to the mortgagee, and it is the .mort- 
gagee's duty upon receiving such notice to state the 
amount due on the mortgage and his willingness to 
accept the money deposited in full discharge of the 
mortgage and to deposit the mortgage-deed in Court 
‘and receive the money. [p. 699, cols. 1 & 2.] 
An order refusing to pass an order on such a peti- 

tion on the ground that there are disputes between 
two claimants to the estate of the mortgagee as to eac 
other's title to receive the mortgage-money is wrong. 
[p. 699, col. 2.) ER i 
The expression ‘mortgagee’ in s. 83 of the Transfer 
of Property Act includes the legal representatives of 
the mortgagee.. [ibid.] ; ME 

. Where there are ‘disputes among the heirs of the 


mortgagee and money is deposited in Court by the. 


t : 
aii 
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BATHAT BALUSAMI IYER V, OHETTY V, KRISHNASWAMI ATYAR, 


[84 T. O;1994] - 


. mortgagor under s. 83, Transfer of Property Act, but 


is not drawn out owing to those disputes, interest will 
PE IH run fram the date of the’ deposit. [p. 699, 
col. 2. ' : AS 
A deposit cannot be treated as being conditional 
merely on account of the title of the legal represent- 
atives of the mortgagee being undecided. [ibid] ^ 
Where on an application under s. 83 of the Transfer’ 
of Property Act no objection is taken to the deposit on 
the ground that the rate of interest is undecided or 
that the amount deposited is not correct, it is, not 
afterwards open to the mortgagee to contend that the 
deposit was not valid or legal. [ibid,] 
Appeal against a decree of the Court of 
the Second Additional Subordinate Judge, 


of Madura, in O. S. No. 84 of 1922. 


Messrs. C. V. Ananthakrishna Aiyar and 
RK. Srinivasa Atyengar, for the Appel- 
lants. m | 
Mr. C. Krishnamachariar, for the Res- 
. pondents, - 
JUDGMENT.—This is a suit for sale 
.of mortgaged property brought upon a 
hypothecation bond dated the 6th of De- 
cember 1917. The interest was at 9 per 
cent., per annum, and in default of payment 
in regular monthly instalments it was to 
be at 15 percent. Interest was regularly 
paid until the mortgagee died on the 30th 
of July 1918. Upon his death, there was a 
-dispute between his widow and his adopted 
son as to which was entitled to his estate. 
Each gavenotice (Exs. VIII and IX) to the 
mortgagor not to pay interest to the other 
claimant. The appellants, who are pur- 
chasers of fhe equity of redemption, paid 
the money due up to date on the 16th of 
January 1920 into Court under s. 83 of the 
Transfer of Property Act. There was a 
suit by a stranger against the widow- and 
the adopted son, ©. S. No. 49 of 1921, 
which was compromised , by the widow 
admitting the right of the: adopted son. 
"The Subordinate Judge has given.the 
latter, who is the plaintiff in this suit, a 
preliminary decree. for sale of the hypo- 


. thecation in default of payment of the. 


amount claimed ineluding interest and costs 
within two. weeks from the decree. 3 
The Subordinate : Judge has held that 
the deposit made by the appellants was 
not a proper deposit under s. 83, because 
it was conditional. He says that the appel- 
lants, when depositing the amount ‘into 


- Court, requested the Court.to decide which 


of the two counter-petitioners was entitled 
to receive the amount and also to decide 
whether the higher rate of interest was 
payable or not, and further to fix the 


- - æ = - | 
` 
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. amount of compensation due for breach of 


contract, in case the higher rate of interest 
was considered, "to be penal. We have 
perused the, petition put in by the appel-, 


.lants, which is Ex. I. The prayer portion | 


of this petition merely asks for the issue 
of notice to-.the. counter:petitioners, for 
cancellation of the hypothecation deed and 


the return of ‘the title-deeds and for a 


direction, that they should take the amount 
due from the amount deposited in Court 
and to pay the petitioner's costs. There’ is 
no ‘request that the Court should decide 
whether the higher rate of interest was 
payable or not and should fix the amount 
of compensation payable, as the Subordi- 
nate Judge surmises. In the body of the 
petition . there is a statemant, that it is just, 
that an order:should be: passed directing 


.either the two couünter-petitioners, or any 


body, who may be entitled, to receive the, 
whole of the said, amount, or. the amount ' 
that may be found due. The Court re- 
fused to pass.an order upon .this petition 
on the ground that the counter-petitioners, 


were disputing each other’s title to receive- 


the. mortgage-money, not.on the ground 
that. the amount due had not been.deter- 
mined;., Neither the widow nor the adopted 
son in their. replies to the petition raised 


.any objection as to the correctness of the 


amount, . deposited. . The second counter- 
petitioner, who' is the plaintiff.in this suit, 
stated that he was advised that he was 
entitled. to a larger amount, but he did 
not; say what amount was actually. due to 


. him.. The other counter-petitioner said that 
‘she was not ,able to say’ whether the 


amounts deposited into Court were the 
correct amounts.because, the seeond'counter- 
petitioner had, takén away the bond.. The 
present plaintiff. expressed his willingness 
to receive -the amount deposited, if it was 


paid. to him unconditionally and’ said that 
.1f that. was done, he would waive all other. 
, objections. 
'" Similarly asked for the whole amount to 
be ‘paid to her... 
the part..of.either the petitioner or the: 


The other counter-petitioner- 
There was no prayer on 


counter-petitioner for a regular enquiry 
as to the exact amount due. . On, receiv- 
ing a petition “under; s. 83 it was the 
statutory duty ofthe Court to give notice 
to the mortgagee, and it was the mort- 
gagee's duty upon receiving such, notice to 
state . the amount due on 
gage and his, willingness to accepj. the 
money. deposited. in full discharge of that 


BATHAL BALUSAMI IYER V.’ CHETTY Y. -KRISENASWAMI AIYAR, 


„dinate Judge was, therefore, 
: treating: the deposit as having been condi- 


“was due. ' 
. further held that the deposit was nota 


the mort- _ 
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mortgage and to deposit, the mortgage- 
deed in Court and. receive the money. The 


.Oourt's reason for refusing to pass orders 


upon this petition was. clearly wrong. It 
has been decided in Subba. Row v. Pakkiam- 
mal Nadathi (1) that the expression “mort- 
gagee' in: s. 83 of the Transfer of Property 


‘Act includes the legal representatives of 


the mortgagee and that a deposit by the 
mortgagor of the mortgage-money is pay- 
able.to the legal representatives as a legal 
deposit ; and in Nagathal v. Arumugam 
Pillai (2) it has been held that, where- there 
are disputes among the heirs of the mort- 


-gagee and money is deposited in Court 


but.the, money not drawn out owing to 
those disputes, interest will cease to run 
from the .date of the deposit. In Ram 
Sumran v. Sahibzada Bijat Partab Narain 
Singh (3), where there was a dispute as to 
the succession . to the estate of a mortgagee 
and the mortgagor déposited the money 
in, Court on account of the persons so 
claiming, it was held that he had complied 
with the requirements of s. 88. The Subor- 
in error in 


tional, on account of the title of the legal 
representatives being undecided. It was 
no fault of the mortgagors that, the suc- 
cession to the mortgagee's estate was in 
dispute and they cannot, therefore, be made 
to suffer in consequence. 

As regards the rate of interest due, the 
second counter-petitioner did not in his 
reply petition, as he should have done, 
state how much money was due at that 
time, nordid he question the sufficiency 
of the amount deposited. He, therefore, 


.cannot now be heard to argue that the 


deposit was invalid because the rate of 
interest was undecided. . The depositors 
were willing that he should take the whole 
of the amount deposited if the principal 
and interest came to that amcunt; and it is 
not now suggested - that anything more 
The Subordinate Judge has 


proper one, because interest was not caleu- 
Inted for the date of’ the deposit, 16th 
January 1920, but interest was deposited 


"for the 5th of July 1918 treating that as 


the first date of the default. The hypothe- 


(1) 80 Ind. Cas; 363; 46 M. Lz J. 74; 19 L. W., 294; 
(1924). A. I. R. M.) 453. 

-(9) 79 Ind, Cas. 40; 44 M. L.-J. 362; 17 L; W. 154; 82 
M. L. T. 371; (1923) A. I. R: (M:) 354. 

G) A. W. N. (1885) 328, 
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cation. deéd, being dated the.6th of Decem- 


ber I917, there; could: be:no default. before 
the: 6th of Jüly, and,therefore, if interest 
for one.day, namely, the date of the deposit 
was. im. defect, it. was. made. up: by: the 
amount. depesited for the 5th of July 
1918, when nothing was. due for that date. 

It is.not. necessary to.decide the further 
question, which: has been raised before us, 


that. is, whether the Subordinate Judge 


was right in ordering penal interest. to be 
paid: from:the date. of the default, or whe- 
ther the Court: should allow: a reasonable 
rate of compensation. i 

Holding- that. the deposit made: by the 
appellants was & proper deposit, we must 
allow: the. appeal’ and: modify the. decree, 
by:disallowing. interest from. the date. of 
the deposit in: Court; 16th. January 1920. 
The respondents: must pay the costs of the 
appellants in this Court. Each party will 
bear hissown costs in the lower: Court. 

y. N. V. Appeal allowed; 

Z, K. Decree modified. 


maeman Bank eng lau 


CALCUTTA HIGH. COURT. 
^ Cvit RuL& No. 799.o& 1924. 

July 24, 1924. 
Present:—Justice:Sir Ewart Greaves, KT., 
and. Mr. Justice. Chuckravarty.. 
MOTAHAR HOSSAIN-—JupauENT-DEBTOR 
PETITIONER | a 

. versus. 

MOHAMMAD. YAKUB-—DkcREE-HOLDSR: 

| oes oF 1008) 0. XXI, rr. 

Til. Pi | Code (Aet V' of . 0. KAT, Tr. 
Mrd a of iunc au of 
date of sale, absence-of; effect of. < , 

A sale im execution. of a decree, was proclaimed to: 
take-place.on a certain day, but as that day happened. 
to be a. holiday; the: sale. was not held. In the mean- 
time;a. title suit had. been filed by-the sisters of the 


judgment-debtor claiming the . attached property and: 


„applicati ! 
Aa. restraining the. sale. The Court ordered 


“execution. case and the application for injunction, 
= E ‘put up om & certain’ date, On that date the: 
applieatiomfor injunction. was. refused:and.the property 
was:sold.. On am application by: the judgment-debtor, 
toset.aside-the: sale:  . : 
“Held, that. the provisions of O: XXI, r. 69 of the C. 
P G' with régard’ to the publication of the sale not 


having been followed; the .sale.was a nullity and: must. 


set aside. -[p. 701, col. 1. 84 
don ing v, ee Pershad Singh 
Bahadur, 12 Ind. Cas. 174; 16 O, W. N: 1; 140. L. J. 
334-39: Q- 265: (1911); 2 M: W. N.. 108; 10. M: L. TT. 161. 
13 Bom. L. R. 823; &A. L. J. 1173,38 I. A, 200 (P. Q.), 
distinguished, MM" p 


MOTAHAR. HOSSAIN. V. MUMAMMAB YAKUB, 


ion, was. made in. the title suit for an ' 


[84 I. ©. 1994] 


Ruleagainst an order of the District 
Judge, Birbhum, dated the 24th March 
1924, affirming that of the Subordinate 
o Birbhum, dated the- 27th July. 

Dr. Jadu Nath Kanjilal, for the Petitioner: 

Mr, A.S.M. Akram, for the Opposite Party: - 

JUDGMENT. —Thbis. Rule was ob- 
tained at the instance of the judgment- 
debtor to.set aside a sale which was held on 
the 7th of July on the ground that no. date 
and time were fixed. for the. sale: and that 
no time was: notified for- the sale in accord- 
ance with the provisions: of O.. XXI, r: 69: 

The facts are as follows: The Ist'of July 
1922 was the date fixed for the sale. of the 
property taken in execution. The Ist of 
July happened to be a holiday-and the sale: 
accordingly could not take place; A title 
suit had been commenced by the sisters of 
the judgment-debtor claiming the property 
and: on. the 4th of July 1822 an order was 
made. that the execution case should be put - 
upon July 7.along with an. application for 
an Injunction to. restrain the sale which 
was being made. in the title. suit. The 
judgment-debtor apparently thought that 
no sale would.take:place on the 7th but that 
only the application for an injunction to res- 
train the sale would be dealt with. But it 
appears.that, on the 7th: July 1922, the in- 
junetion was refused in the: title. suit and 
the property was. put up forsale on. that day 
and it is under. these circumstances that the. 
present Rule was granted. 

It is urged by the: decree-holder who 
appears toshow cause that, in an applica- 
tion,under: ©. XXI, r. 90, we cannot inter- 
fere under the circumstances. of this: case. 
and.it. iss urged that,. upon the facts as 


‘found by both the Courts. below, there: 


was.no loss: occasioned to the decree-holder 
by reason of the sale which was:held on the. 
Ttk of. July having regard to the price. which 


.was obtained for the land and it is stated 


that, under these circumstances, we cannot 
interfere under: the provisions: of O. XXI, 
r. 90. .We were referred, moreover; to a case- - 
of the Judicial Committee, Rang Lal Singh 
v. Ravaneshwar Pershad Singh Bahadur (1), 
in, support of the proposition that. under. 
O. XXI, r 90 in the circumstances of | 
this case: we should not interfere. We have 
read the decision of the Judicial Com- 
mittee and it seems to us that the decision 


"12'Ind. Gas, 174; 16 C. W.N. 1; 14 C. L. J. 334; 


RAUM 
39 C: 26; (1911) 2M. W. N.108; 10. M. L. T. 161; 13 - 


Bom. L..R. 823; 8. A. L. J. 1173; 3& I. A: 1200 (P: C.). 
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was really based :on tlie.facts which were 
found with regard ‘to the:monthly sales. 
Apparently ‘the monthly sales were held on 
certain dates and the last date of the month- 
ly sales was-the 13th of July. The monthly 
sales could ‘not be held on that .date.as the 
.Presiding Officer was absent. On the 17th 
July an applieation was made for postpone- 
ment of thesale 'on. grounds stated in the 
judgment. This. application was refused 
. and the property was:put up for sale at.the . 
ordinary monthly. sale held:on the 20th of 
July. The facts in that case seem . quite 
different from the facts here, for clearly in 
view of the refusal of the application on 


the 17th of July the parties knew .that, in. 


. the.ordinary course, the property would be 
putat the monthly sale on the 20th July. 
But here it seems to us that there svas noth- 
ing tolead: the judgment-debtor to expect 
that any ‘sale -of the. property would take 
place on the 7th of July and, in the circum- 
stances, we think that the.sale was really a 
nullity and‘that-the only course open to us 
isto make the Rule absolute in the terms 
on which it:was granted. 
We make no order.as to costs. 


BK Rule made absolute. 
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ALLAHABAD HIGH COURT. 
SECOND ‘Orvin, APPELL No. 1786 oF 1921. 
June 8, 1993, 

Present: Mr. J ustice Lindsay and Mr. 

.Justice Sulaiman. 
BHOLAI PANDEY-—DEFENDANT— 
Í a 


KHIALI PANDEY je a cM 
RESPONDENTS. 

` Pre-emption--Wajib-ul-arz—Hissedar karibi, mean- 
ing of—Plaintiff, what must prove. 

The word hissedar karibi by itself is an ambiguous 

expression and may apply either to.a co-sharer who is 


` BHOLAUPANDÉY v9. -KHIALI PANDAY. 
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JUDGMENT.—This isa defendant- 
vendee's appeal. arising out of a suit for 
pre-emption. "The ‘plaintiffs :alleged that 
there was custom of pre-emption in the 
mahal in which the:shares sold were situat- 
ed and according ‘to it they hada prefer- 
ence against the defendant, who also was 
a co-sharer in the- same mahal, The defend- 
ant denied the -existence of the custom 
and also denied that the ‘plaintiffs had any 
preference ‘over him. 

The Court of first instance found ‘that 
the plaintiffs and the vendor were .co-sharers 
in one and the same patti but that the 
defendant-vendee was a-co-sharer in another 
patti though situated in the same thok. 
It held that there was a custom of pre- 
emption in the village, and was of opinion 
that the plaintiffs being nearer in space 
had a preferential right over the defendant. 
That decree was affirmed by the lower 
Appellate Court. The lower Appellate 
Court, however, ;confused the meaning of 
thok with a. “revenue-paying unit’ as it 
callsit. It thought-that the plaintiffs and 


„the vendor were co-sharers in one and the 


,' was incorrect. 


nearer in space or a:co-sharer who is nenrer in blood-. 


relationship. [p. 702, col. 1. 


Where, therefore, plaintiffs: sue’ for pre-emption ' 


alleging "that, according to. the custom prevailing in 
the mahal, -they being co-sharers nearer in space have 
preference over the defendant-vendee, it is on them to 
prove.that the words ‘hissedar. karibi à 4n 'the waijb-ul- ` 
arz have;this.particular.meaning. [ibid] 


Second appeal from the. decree of: the. 


District Judge, Gorakhpur. P 
Mr, Haribans Sahar, for the Appellant. 


Mr. - Lakshmi: ‘Narain Tewari; x the. 


Respondents. - $c 


same thok and the vendee was co-sharer 
in a different thok. This view obviously 
We have examined the 
khewat aswell as*the statement of the 
patwart on which the Court below relies 
and we have no doubt, whatsoever, that all 
the three- persons are. co-sharers in-one and 
the same thok though the plaintiffs and 
the vendor are also co-sharers in a sub- 
division :of ‘that thok. 

There can be no doubt ‘that the custom 
of pre-emption -exists in this village. "We 
. have the wajib-ul-arzes -of the years 1833 
and 1860 both-of which recite ‘the existence 
-f -such a- custom. In:addition to these the 
plaintiffs produced ‘a judgment dated ‘the 
15th May 1914, in’ which .a custom of pre- 
emption was upheld. There is no contra- 
‘diction in the terms of the wajib-ul-arzes of 
1833 and 1860, the latter being a fuller one 
and there is absolutely nothing else to 
rebut the presumption. 

' The learned. Vakil for the:appellant refers 
to certain matters in cl. (5) of the wajib- 
ul-arz of 1860 but those matters are not 
: Such as cannot possibly be records of ‘cus- 
` tom. .Under these circumstances we think 
the view taken by the:Courts below that a 
. custom of pre-emption exists in this mahal 
is correct. 
` Now remains. the question whether the 
Bue have eee over the defend 


, 


"iej sa 
* 
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ant. Admittedly: the -defendant is a, co- 
Sharer in: the same mahal, The plaintiffs 
had to produce unambiguous evideüce to 
prove that, under. a. custom which prevails 
in this mahal, they, being co-sharers. nearer 
in space, had preference over the defend- 
‘ant who is also a co-sharer in the same 
thok..-In order to prove such 'a special 
custom they relied on .the wajib-ul-arzes of 
1833 and 1860 and ajudgment of the year 
1914. As to the judgment of the year 1914 
we can dispose of it at once. .In that case 
the plaintiff-elaimant happened to be both 
a blood-relation of the vendor as well asa 
co-sharer in a smaller sub-division. The 
Court accordingly held that in either view 
of the case, .namely, whether the word 
hissedar karibi used inthe wayjib-ul-arz 
referred to a co-sharer nearer in space or 
tO a co-sharer nearer in’ blood-relationship 
he, had a preferential right. 
ment, therefore,.is absclutely inconclusive. 


According to the wajib-ul-arz of 1860 the: 


right of pre-emption was given. | 
(1) to hissedar karibi (near co-sharers); > 
(2) to. dusre. hissedaran thok 


sharers in the thok} <  - 


` 


* 


r 
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(3) to. hissedar dusre thok (co-sharers OE. . 
. i - something in which the'person making the ‘state- 


other thoks) . 
In order to succeed the 
show. that the expression ‘hissedar. karibi 


necessarily means a co-sharer who is nedrer. 


in space with .the' .vendor. It has been 
held in:various cases that the word hissedar 
karibi by itself.is an ambiguous expression 
and may apply either. to. a .co-sharer who 
ig ‘nearer in space or a-co-sharer who. is 
nearer in blood-relationship. Of course, if 


the context. of the wajib-ul-arz. makes it- 
quite clear that it has the one meaning . 


and not the other then the plaintiffs would: 
succeed. In the present case, however, we 


are unable .to-.say that the expression ` 


hissedar -karibi in the wajib-ul-arz neces- 
sarily means, a co-sharer nearer- in space 
and. not nearer in blood-relationship. 
only evidence on which the plaintiffs rely: 


is this ambiguous entry in the wajib-ul-arz. . 


of 1880 which, inour opinion, is.not sufficient. 
to. establish the custom on which the plaint- 
iffs came into.Court, viz., that a co-sharer 
in a patti has -preference over a co-sharer 
in the same thok. In this .view of the 
matter this appeal must be: allowed with 


costs including: in -this Court fees on. the. 


if 


higher scale;  — S 


K.8,.-D, --- -... zotz. o Appeal-alowed, 


* 


MaJJu. LAGHMAN PRÀSAD. ; = 


That judg-: 


‘(other co- . 


the plaintiffs must' 


The.’ 


ALLAHABAD HIGH COURT. 
.- FULL BENCH. 
. LETTERS 
7 April 25, 1924. 
Present:—Mr. Justice Cecil Henry Walsh,: 
Acting Chief Justice, Mr. Justice Ryves ` 
and Mr. Justice Dalal. 


MAJJU AND ANOTHER— DEFENDANTS . > 
: —-APPELLANTS 
versus. l 
LACHMAN PRASAD AND ANOTHER— 
PLAINTIFFS—RESPONDENTS, . à 


Defamation—Privilege, 


—Duty of Court—Point not pleaded, whether can be 
-raised. E. 
Statemenis made in the course of judicial pro- 


ceedings are absolutely privileged, but a report 


made to the Police does not come within that prin- 
ciple. Such a report, however, though not within the 


‘rule of absolute privilege, which covers judicial 


proceedings, is prima facie privileged, that is to 
say, the person making it has a right to make it if 


' he honestly believes it, and the person receiving it 
‚has a duty to receive it. But qualified privilege pro- 
. vides only a qualified protection and a pao charged 

i 


with defamation who sets up a qualified privilege 
must prove that he used the privilege honestly, 
believing the truth ofwhat he said, or in other words 
having reasonable grounds for making the statements, 
and the onus of establishing that lies upon him. 
Where the statement is made with.reference to 


ment was himself involved as a party, it is impossi- 
ble for him to have had' an honest belief in its truth 
if it is shown to be untrue. Therefore, in a case 


.of this nature- if the ‘defendant sets up in defence 


that the allegation is true-to his knowledge, the 
defence of qualified privilege- becomes illogical 
and. impossible. 


i PS 
[811,0 1924] .. 


Patent APPEAL No. 158 oF 1922. . | 


t 


, absolute and qualified. . 
Heport made to Police—Burden of proof — Pleadings 


Lettérs Patent Appeal against “the judg- | 


ment of Mr. Justice Walsh, dated the 
ua November 1922, printed as 77 Ind. Cas. 


FACTS appear from’ the . judgment 
"i aps against reported in 77 Ind. Cas. 


Mr. S. A. Haider, for the Appellants. 


- Mr. M.. L. Agarwala, for the. Respond- ~ 


ents. i 

| JUDGMENT. | ^. 
Walsh, Acts. C. J.—I should like to 
say that-the matter of law raised by the 
appeal has been very-fully argued by Mr. 
Haiderin a very interesting discussion. -I 


merely want to:add my reason for constitut- . 
ing the Bench as I.did in this case, because - 


Mr. Baider raised à sort of indefinite pro- 
test against it. In this case, and in'-.the 


next one which we dre about to hear,.it .. 
seemed to me, when I happened to be acting . 


[84 I. G. 1924] 
as Chief Justice and was looking into my 
duty as regards the constitution of the 
Bench, that these two cases were of a 
somewhat exceptional character and'that in 
this case, in particular, it was desirable, 
having regard to the Full Bench which 
has been referred to and the fact that I 
was a member of that Full Bench, to have 
a decision of three Judges. I remain of the 
same opinion after hearing Mr. Haider's 

"interesting argument. 

Ryves, J.—In my opinion the judg- 
ment of my learned brother was correct and 
I would dismiss the appeal. 

Dalal, J.—1 agree. 

‘By the Court.—The order of the 
Court is that the appeal is dismissed with 
costs on the higher scale. l 

N. H. l Appeal dismissed. ` 


CALCUTTA HIGH COURT. 
- Orvir, RULE No. 529 or 1924. 
June 24, 1924. 
Present:—Mr. Justice Suhrawardy and 
HE Mr. Justice Duval. 
. KHONDKAR ALI AFZAL--PETITIONER: 


TZ versus 
PURNA CHANDRA TEWARI,AND OTHERS 
. . . —OwPPOSITE PARTY. 
Civil Pr ocedure Code (Act V of 1908), O. XXXIII, r. 
.15—A pplication for leave to sue in forma pauperis, dis- 


missal of, in default—Second application, whether lies, - 


Rule 15 of O. XXXIII of the C. P. C. is imperative 
and shows thit where an application for leave to sue in 
forma pauperis has once ‘been rejected or: refused, a 
fresh application cannot be entertained. ‘That the 
previous application was dismissed for default makes 
no differénce. [p. 704, col. L.] - 

Ranchod Morar v. Bezanji Edulji, 20 B. 86; 10 Ind. 
Dec. (x. s.) 616; relied on. 

Rule against an order of the Subordinate 
Judge, Murshidabad. ^ ` 

Dr. Sarat Chandra Bysack and .Babu 
Radhika Ranjan Guha, for the Petitioner. 

Babu Panchanan Ghose, for the Opposite 
Party. i r 


JUDGMENT.—In 


petitioner's: father purchased at an auction- 
sale im execution of a mortgage-decree ob- 


tained against the father of the first three : 


opposite parties, & certain property on the 
20th September 1908. | It appears that other 
properties -were also put to sale about the 


-KHONDKAR ALI AFZAL V. PURNA CHANDRA TEWARI,' 


‘this matter the 
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same time' and purchased by other parties. 
The petitioner's father got possession in 
1909 and after his deàth in 1917 the pre- 
sent petitioner and his mother have been 
in possession.’ The opposite parties Nos. 1, 
2 and 3 applied on the 20th September 1920 
for: leave to sue the petitioner and his 


mother in forma pauperis for the declaration 
that the mortgagor, (their father) Harish 


Chandra Tewari, had no right to deal with 


the interest of the whole of the joint Mitak- 
shara family in the absence of an antece- 
dent debt or legal necessity and so ther 
were entitled to recover 3ths share of the 


. present property and the properties pur- 


chased by certain other people in execution 
of the original mortgage-decree. 

The application to sue in forma pauperis 
came before the Subordinate Judge of 


.Murshidabad on the Sth February 1921. 


It would appear. that when the case came on 
for hearing under r. 7 of O. XXXIII, C. P.C., 


. as the opposite party did not appear, the 


application to" sue in forma pauperis was 
dismissed in default. Thereafter on the 


^ 18th February 1921 an application was made 
- to set aside this order of dismissal in de- 


fault and it too was dismissed for default 
on the 14th May 1921. After that on the 
2nd January 1923 the present five opposite 
parties filed a new application against the 


. petitioner only to sue him in forma pau- 


peris to recover'the same property and the 
case came on for hearing on the 17th March 
when the present petitioner objected on 
the ground that the previous application 


had been refused in 1921 and that was a 


bar to the present application in view of 
the wording of r. 15.of O: XXXIII, C. P. C., 
as also on the allegation that the opposite 
parties were not really paupers and had 
concealed their properties and they had: 
sufficient means to pay the necessary Court- 


fees. The learned Subordinate Judge, how- 


ever, overruled the objections of the peti- 
tioner and has given the opposite parties 
Nos. 1 to 5.leave to sue in forma pauperis. 
Against this order this Rule has been 
obtained on the ground that the Subordi- 
nate Judge had no jurisdiction to enter- 
tain the second applieation in view of the 
first applieation being dismissed. The first 
point taken on behalf of the petitioner is 


‘that the second application did not lie as 


the dismissal of the first application amount- 
ed to a refusal. “As to this we have heard 
considerable argument to the effect that 
there is a distinction between refusal and 
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dismissal of a suit or an application. We 
do not think that there is any point in 
such contention. It seems ‘to us that r.15 
of O. XXXIII is imperative and shows 
that if-an application is rejected or refused 
the second applieation to sue in forma 
pauperis cannot be entertained. In this 
‘connection we specially refer to the case of 
Ranchod Morar v. Bezanji Eduljt (1) where 
it is held that an order rejecting an. ap- 
plication operates as a bar under the old 
C.P. O. (which has not in this respect 
been .altered) to entertein & second applica- 
tion to sue in forma | pauperis. But it is 
urged that, as a'matter of fact, the two suits 
are not of the same nature. In the first 
place, in the first suit other properties and 
other defendants were impleaded and it is 
argued that while.the first suit was brought 
oh the allegation that there was no an- 
tecedent debt, the second suit has been 
brought on the allegation that the mortgage 
“was. not a bona fide. In both the cases, 
however, we have this fact that Harish 
‘Chandra Tewari is alleged to have incurred 
‘debts in consequence of which he mort- 
gaged the properties. We have the allega- 
tion in the ‘first case by the three sons 
‘and in the, second case by three sons and 
two minor-grandsons that Harish Chandra 
Tewari has wasted the family property 
in debauchery; and -we have it in both 


cases that the property which the father 


of the present petitioner purchased is the 
‘same; and though no doubt in the present 
case we have two extra opposite parties, 
‘they were, both alive at the time of the 
first'litigation and are the sons of plaintiff 
No. 1. Certainly, however, apart from the 
‘question of thé position of the opposite 
‘parties Nos. 4 and 5 with which we will 
deal lateron, so far as opposite parties Nos. 
]'to 3 are concerned, in spite of the long 
argument that has been addressed to us 
and the subtleness with which the learned 
"Vakil for the opposite parties has sought 
to make out that the cause of action or 
right to sue in the two cases is entirely 
‘different we Ífailto find that there is any 
“ ‘substantial difference in fact in the nature 
of the two suits and whatever else may be 
said, the relief claimed in both is exactly 
the-same. We find, therefore, that the 
learned Subordinate Judge acted in excess 
of his jurisdiction in entertaining the 
second application in forma pauperis by 


(1) 20 B. 86; 10 Ind. Dee.(w..) 616, — 
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respondents Nos. land 3 when the matter 


had already been determined on an appli- 


cation of a similar nature. 

As to the further position that in the 
present suit two extra plaintiffs have been 
added, these tivo plaintiffs are, as we have 
said, the sons ofthe plaintiff No. J. They 
were both born before the first appliea- 
tion to sue in forma pauperis:and are now 
represented by their father plaintiff No. 1 
as their guardian. It is clear that at the 
time of the first. application they were in 
existence and plaintiff No. 1 their father 
was the proper person to join them with 
him as parties. They are still minors and 
as the learned Pleader for the petitioner 
pointed out, they stil will have the right 
to sue on attaining majority. We have 
earefully eonsidered their position and we 
do not believe that their present application 
to sue in forma pauperis is bona fide. It 
appears that they have been brought in 
at the present stage so as to enable the op- 
posite parties to find an opportunity to 
make different case and we do not think 


that the Court acted in the exercise of. 


proper jurisdiction in permitting an appli- 
cation to sue in forma pauperis to be 


broughtin this way with such allegations . 


as are here made and in view of the fact that 
the first application was rejected. ` 


We do not deal with the allegations made © 


on behalf of the petitioner thatthe form. 


of the suit is bad as the petitioner wasa 


third party bona fide purchaser at the sale 
in execution.of the mortgage-decree and 
no allegation has been made in the plaint 


. that he had notice of the opposite party's 


title. We make no comments’ on this 
allegation. It will more properly come on at 
ihe trial of the suit which can still be 
brought on payinent of proper Court-fees. 
In this view: we make the Rule absolute 
and set aside the order permitting the suit 
to be brought in forma pauperis with 
costs. We assess the hearing fee at five gold 
mohurs, 


Z. K. Rule made absolute, 


` 
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CALCUTTA HIGH COURT. 
~ REFERENCE No. 226 or 1923. 
l April 8, 1924. ' < 
. Present :—Justice Sir Ewart Greavés, Kr., 
; and Mr. Justice Duval. 
RAJIB LOCHAN SHAW— 
. COMPLAINANT i 
versus . a 
JOGESH CHANDRA DAS GUPTA— © 
ACCUSED. 

Interpretation of Statutes--Magistrate, jurisdiction 
of, enlargement of—Amendment, whether retrospective— 
Criminal Procedure'Code (Act V of 1898 as amended by 
Act, XVIII of 1928), Sch. II—Penal Code (Act XLV of 
4860), 8. 477-A. - 

Alterations in the form of procedure are always 
retrospective unless there ‘is some good reason or 
other why they should not be. A Statute dealing 


~ 


. with procedure applies prima facie to all -actions 


pending as wellas future. [p. 706, col. 2.] 
In re.Joseph Suche & Co. Ltd., (1876) 1 Ch. D. 48 at 


p. 90; 45 L.J. Ch. 12; 33 L. T. 774; 24 W. R. 184 and 


James Gardner v. Lucas, (1878) 3 A. C. 582 at p. 603, 
relied on. oe T 

The amendment of the Cr. P. C., 1898, in 1923, which 
enables a Magistrate with First Class powers to try 
charges falling under s. 477A of the Penal Code isa 
matter of procedure only and the amended Act applies 
notwithstanding that a case was commenced before the 
amended Act came into force. [p. 706, col. 1.] 


- 


. Reference made by the Additional Dis- 


trict Magistrate, Mymensingh. 


REFERENCE.—“The accused Jogesh. 


- Chandra Das Gupta was an accountant and 


4 


,eashier commonly styled as khazanchi in 


the employ ofBabu Hem Chendra Choudhry, 


""zemindar of Hemnagar in this District. 


During the tenure of his service as khazan- 
chi he is alleged to have defalcated large 


' sums,of money belonging to the estate and 


falsified the accounts. When this was de- 
tected, à; case was instituted at the Gopal- 
‘purthana. The Police Officer of Gopalpur 
after a protracted ‘enquiry submitted a- 
charge-sheet against the accused under 
ss. 408 and 477-A, Indian Penal Code,.on 
the 19th April 1923. .. - | 7 
‘The case is reported to the High Court 


' for orders with the recommendation that 
the ease may be ordered to be committed 


to the Court of Sessions for trial on the 
following grounds. First, that when’ the 


enquiry commenced the case was under the 


law then in force triable exclusively by the 
Court of Sessions so far as the offences 
under ss. 477-A, Indian Penal Code, are 
concerned. Under the amendment intro- 
duced from Ist September ‘these offences 
are also triable by a Magistrate of the 
First Class. An authoritative decision is 
necessary. as.to whether the amended pro- 
‘vision applies to a case’ commenced: under 
45 
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the old law. Second, that the amount of 
defaleation and the extent of  falsifica- 
tion of accounts demand that the punish- 


ment in case of conviction should exceed 


what lies in the power of:a First Class 
Magistrate -to award. Third, it is urged 
that if in caseof conviction on one or more 
couuts, the Court of Sessions awards ade- 
quate punishment, it will not be necessai 

to prosecute the other charges and there 
wil thus be a saving in expenses on both 
sides. The Trying Magistrate has shown no 


"| Cause, 


The opposite party appeared by Pleader 
and urged that in case of conviction a First 
Class Magistrate could award adequate 
punishment,’ and that under the amended 
These views do 
not commend themselves to me,” 

Mr. Jackson, Babus Ramani Mohan Chat- 
terjee and Rebati Mohan Chatterjee, for the 
Complainant. < 

Babus Narendra Kumar Bose and Iswar 
Chandra Chakravarti, for the Accused, . 

: JUDGMENT. 
Greaves, J.—This is à Reference by the 


‘Additional District Magistrate of Mymen- 


singh recommending that the case may be 
ordered to be committed to the Court of 
Sessions for trial. 

The complainant supports the Reference 
and the accused opposes it. 

The case commenced in February 1923 in 
the Court of the' Deputy Magistrate of 
Tangail and involved charges against the 
accused under ss. 108 and 477-A of the 
Indian Penal Code. 

At the time the case commenced the 
charges under s. 477-A were exclusively 
triable by the Court of Sessions. Since 


the amended Cr. P. C., came into force 


charges under.s. 477-A_are triable by a 
Magistrate with First Class powers. One 
of the grounds for the Reference is that 
the Additional District Magistrate desires 
a decision as to whether the amended provi- 
sion of the Cr. P. C., authorising a Magistrate 
with First Class powers to try offences under 
3. 477A, applies to cases commenced be- 
fore the amending Act came into foree. 
Another ground for the Reference is that 
the amount of defaleation and the extent 
of falsification of accounts alleged demand 
in case of conviction, a punishment in ex- 
cess of what a Magistrate with First Class 
powers can award. This is two years’ rigo- 
vous imprisonment in the case of each 
charge subject to a limit offour years. The 
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last ground suggésted is economy. It is 
. said that if the matter is dealt with by the 
"Court of Sessions and if conviction follows 
.on one or more counts, it will be unneces- 
‘sary to prosecute other charges as adequate 
punishment can be conflicted. in respect of 
the one or more counts established. The 
Magistrate framed charges in respect of 
one item only under ss. 408: and 477-A 
of the Indian Penal Code on the 14th Sep- 
tember 1923. Thecomplainant asked that 
- charges should ‘be framed against the 
.accused in respect of some seven items in 
regard to which defaleation and falsifica- 


' tion of accounts were alleged but the charges 


framed relate to one item i only, of Rs. 10, Q: 10, 
the offences alleged being carried out by 
inserting under a heading -Howlat in the 


Bakian a sum of Rs, 29, 987-13- 0 instead of 


Rs. 19,987-13-0. 


With regard to the first point to which 
‘the letter "of Reference relates we were 
referred on behalf of the complainant to 
certain passages in Hardcastle’s Statute 
Law, 3rd Edition, at pages 319 and 351, in 
-support of the proposition. that as the case 
commenced before the amended Cr. P. C. 
came into force the provision of the Cr. P. C. 
before the amendment alone applied. We 
think, however, that as the amendment of the 
law, which enables a Magistrate with First 
Class powers to try charges- falling under 
s. 477-A of the Indian- Penal Code, is a 
matter of procedure only, the ' amended 
Act applies nótwithstanding that the case 
was.commenced before, the amended Act 
came into force, which was on 1st September 
1923, and we think that the Magistrate has 
power to déal with the case. In re Joseph 
Suche & Co.,Ltd (1): “Itis a general rule 
that when the Legislature alters the rights 
of parties by taking away or conferring : any 
right of action, its enactments, unless in 
express terms they apply to pending actions, 

-do not effect them. It is said that thereis 
one exception. to that rule, namely, that 
"where.enactments merely affect procedure, 
and do not extend to rights of action they 
have.been held to apply to existing riglits.” 
And see also James Gar dner v. Lucas (2): 

"Tt is perfectly settled that if the Legisla- 
ture intended to frame a new procedure, 

that instead of proceeding in this form or 
that, you Should proceed in another and 


n" gen DID 48 at p. 50; HL. J. Oh. 12; 33 L. T. 
(2) (1878) 3 A. C. 982 at p. 603. 
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a different way, clearly there .bygone trans- 
actions are to be sued for and enfdrced 
according to the new form of procedure. 
Alterations in the form of procedure are al- 
ways retrospective, unless there is some 
good reason or other why they should not 
be." And see again Kimbray v. Draper (3), | 
where Blackburn, dJ., 
dealing with procedure applies prima facie 
to all actions, pending as well as future. 
So far, therefore, as regards the first point 
raised by the Reference we hold that = 
Magistrate has power to hear the case. 

The second point raised by the Refeie ence 


involves an interference with the discre- 


tion which the Magistrate has exertised, 
namely, not to commit the case to the 
Sessions but to deal with it himself. We 
see no reason to helieve that the Magis- 
trate’s discretion has not been properly exer- 
cised and accordingly we are not prepared 
‘to interfere with it. Although the Magis- 
trate, if he convicts, cannot pass a longer 
sentence than two years in respect of any 
one offence it is open to him to passa like 
sentence ,in respect of each offence of 
which he convicts the accused, up to a 


‘limit of four years, and to direct how the 


sentences are to run. 

The third point raised by the Reference 
we need not deal with. In the result we are 
not able to accept the Reference and We 
reject it. 

We desire to add for the information of 
the Trying Magistrate that he should, con- 
sider whether it is not advisable to frame , 
an additional charge in respect of ore or 
other of the other defalcations or falsifica- i 
tions alleged, up to the limit of his powers 
as set out in s. 234, Cr. P. C. 

Duval, J.—I agree. 

Z. K. Reference rejected. 


(3) (1868) 3 Q. B. 160 at_p. 163; 9 B. & S. 80; 37 L: J, 
Q. B. 80; 17 LT. 540; 16 W. R. 539. 


ALLAHABAD HIGH COURT. 
. ORIMINAL APPEAL No. 353 or 1924, . 
August 8, 1924. 
‘Present: _—Mr. J ustice Mukerji. 

HAR NARAIN--AOOUSED-—ÀAPPBLLANT 
versus 
EMPEROR--OprosiTE Party. 

f 1860), 179,  £98— 
Criminal Procedure! Qddo (Aut V ay 1808), 3 ME 


stated that a Statute ' 


tat. 6. 193) 


Witness refusing to anser question—Insult or inter: 
x: rvuption—O ffence—Appeal-- Procedure. 

During a trial in the Court: of .Séssion, accused 
--was examined as a witness, and in answer to Tre- 
‘peated questions by the Court as to what a certain 
other witness had told him regerding the occurrence 
tha accused per sisted in saying “He named no -oné,’s 
‘and refused to give any further. answer. He was 
eonvieted. of an offence under s. 228 of the Penal 
oO on proceedings taken under 8. 480 of the Cr. 


Held, that the conduet of the accused did not fall 
under s. 228 of the Penal Code but came under s. 
.179 of-the.Cr. P. C., and asthe Sessions Judge could 
have taken: action under that section, the conviction 
could .on appeal be altered to one under s: 179 of 
the Penal Code. [p. 708, col. 1.] 

Criminal appeal from. an order of av 


March 1924. 
‘Mr. Mushtag Ann for the Appellant. 
The ‘Assistant Government Advocate, for 
the Crown. 


"JUDGMENT.-—This is an, apos by: 


one Har Narain who has been convicted 
of an offence under s. 228 of the Indian 
Penal Code under proceedings taken under 
8.. 480 of the Cr. P. C. The sentence in- 
flicted: is a fine of Rs. 200, in default: one 
month's simple imprisonment. There is 
also an.application in revision on behalf 
of. Har Narain. This was filed against the 
contingency that no appeal lay. There 
can. be no doubt, that an appeal lies and, 
therefore, the application | in revision is rê- 
jected. 

The;, facts given in the jude gment by 
which the appellant was convicted dre 
‘more or: less summary, but they ' do indi- 
cate what really. happened. ‘To understand 
‘tthe whole circumstance it would be neces- 
..S&ry to: know the facts of the case which 
were before. the. Sessions Judge. 


-It appears that six persons were charged 


“with murder and. the learned: Sessions 
-J udge was, hearing. the. case against those 
‘men. ` The person murder ed: was one 
Misri. . Badri Prasad was his brother. Badri 
Prasad said, among other matters that, he 
saw’ the actual. murder from the roof of 
ihis, house and also noticed who were the 
persons that committed the murder and 
‘were present at the: time. The learned 
. Sessions. Judge wanted to get at the bottom 
-of the case and sent- for the appellant 
..Har Narain under’s. 540 of the Cr.' P. C., 
. inasmuch as Badri. Prasad had stated that 
‘shortly. after the murder Har Narain, the 
mukhia of the village had arrived on the 
'scene. When Har Narain was under sexa- 
pinatión he was asked, vide his statement 
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on the file of the Sessions ‘trial, what Badhi 
Prasad had stated to him. 
appellant would notsay anything beyond 
this that Badri Prasad did not mention 
any names, that is to say. Badri Prasad 
did not mention if he had seen the ac- 
cused persons at the-time of the murder. 
The learned Judge has noted the question 
put by him and the answer given by the 
witness: in the deposition. itself - "This 
Shows that he despaired of having a rele- 
vant answer to his questions and was oblig- 
ed to. take the extreme step of taking 
down the question in order that the answer 


‘Geasions Judes Ba daun, dated the 27th and the question together might show how 


things were going on in his Court. His 
note runs as follows: — 


“ Note:—This witness, asked again and 


‘again what Badri said, will reply nothing 


but only "He naméd no one.’ Asked if Badri 
said how the murder happened and whe- 
ther he gave~any other information the 
witness merely replies. ‘He "named no 
one.' 

It is clear that the J udge Was attempt- 
ing to find out whether Badri's story was 
true and whether on the arrival of the 
mukhia he had given out in detail the 
story which he gave subsequently in 
Court. i 
" It has been urged. before me that the 
witness did not understand the question 
and in any case he never. wanted’ either 
to'insult the Court .or to interrupt it 
while sitting in a stage of judicial pro- 
céeding. I agree that “this is really nota 
case under s..228 of the Indian Penal 
Code. The case really comes under s. 179 
of the Indian Penal Code. That isa sec- 
tion which is covered by s, £80 of the 
Cr. P. C. and the learned Judge could take 
action under the. said rule of "procedure. 

On the question whether the witness 
deliberately refusedinformation or whether 
hé did not understand tho question of the 
Court, I think we must accept the Judge's 
version of the story. The question ‘has 
been taken down in the vernacular record 
as also the answer. When the witness 
persisted in giving no information beyond 
this that Badri mentioned no names, he 
certainly refused to answer the questions 
that had been put to him. As-I hava 
already stated, the learned Judge wanted 
information as to what, if anything, Badri 
stated to the witness, as to the murder, 
The. answer that Badri~ mentioned no 
names was no answer to the question puț 
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to him. The result was that the Judge's 
attempt to get at the truth was partially 
frustrated by this witness. 

I alter the conviction from one under 
s. 228 ofthe Indian Penal Code to one 
unders, 179 ofthe same Code. As to the 
sentence I ‘think that having regard to 
the extremely grave nature of the case 
which was being heard by the learned 
Sessions Judge, -the conduct of the ap- 
pellant was very very reprehensible. I, 
therefore, refuse to interfere’ with the 
sentence. l 

"Z.K, Conviction altered. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 551 or 1923. 
| February 14, 1924. 
, Present:—J ustice Sir Ewart Greaves, KT., 
. * and Mr. Justice Panton. 
Sheikh ABDUL AND orHERS—AcCCUSED— 
APPELLANTS 
VET'SUS 
EMPEROR — Opposire’Parry. 
, Criminal Procedure Code (Act V of 1898), ss. 287, 
288—Penal Code (Act XLV of 1860), ss. 84, 190-B, 
14?, 808, 361— Charge not framed but established at 
trial, conviction for, legality of —Conspiracy to murder 
—Murder--Abduction for murder—Common object— 
Sentence. | 
The accused  were.all originally. charged ‘with 


offences under ss. 120-B, 147, 302 and 364/34 of the. 


' Penal Code and the Jury unanimously, found them 
not guilty under ss. 120-B/302 and ss. 302/149, Penal 
Code, and further found accused:.No. 1 not guilty 
under s. 302/34 and accused Nosy'2 and 3 not guilty 
under s. 364/34, but they found all the accused 
guilty under s. 120-B/364 although they were not 
charged with these particular offences and also guilty 
under s. 147, and the Sessions Judge sentenced the first 
accused to ten years’ and the other two to seven 
years’ rigorous imprisonment under s. 120-B/364 of 
the Penal Code: . ; 

. Held, (1) that as the facts found by the Jury 
amounted to an offence of abduction, the conviction 
under s. 364 read with s. 120-B ofthe Penal Code, 
"ras correct even though the accused were rot actually 
charged with offences under these sections; [p.710 
x 


ol. 1. 

(2) that on the evidence before the Jury the cake 
against all the decused being identical, the sentence 
should:be the same in “the case of each of them; 


[ibid] | ! 

(3) that the Jury having found that the common 
‘object of the accused was to murder the deceased, the 
mere fact that the Jury acquitted the accused of the 
actual charge of murder didnot necessarily mean that 
the common object of murder had failed. [p. 710, col. 


2] 
ARGUMENTS.—Mr. Camell (with 
him Babu Radhikaranjan Guha), ior; the 
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Appellanis:—The charges against the ac- 
cused were under ss. 120-B/302, 147, 302/149, _ 
364/34 and 302/34, but there was no charge 
ofs. 120-B/364, Indian Penal Code, against 
any of the accused. The Judge was wrong 
in accepting such a verdict of Jury. 
Sections 236, 237.of the Cr. P. C. will not help 
the prosecution in the matter, see Genu 


Manjhi v. Emperor (1). There is no evidence 


on the record to form a basis to the charge 


under s. 120-B/364, Indian Penal Code, t.e., 


conspiracy to abduct, The Judge should 
have charged the Jury, nof in the general 
way in which he has done with regard to 
s. 364, Indian Penal Code, but should have 
made special reference io the facts of the 
ease. As a result the Jury acquitted two 
of the -accused under s. 364/34, but con- 
victed the other under s. 364, although 
there was absolutely nothing to disting- 
wish his case from those of the other. The 
learned Judge should have pointed out to 
the Jury that there was no evidence 
whatsoever to support a charge under 
s. 364, i. e., of abduction with the intention 
to commit murder. Even if we believe 
in the entire evidence, it shows that' the 
man must have been killed on the . spot 
and what accu ed removed was really his 
dead body. This would negative a charge 
under s. 364. As regards the charge under 
s. 147, the common objects alleged ‘were 
murder and abduction. The common ob- 
ject of murder having been disbelieved 
by the Jury, the entire case fails. In 
various portions of the charge there "were 
serious misdireótions. The learned Judge 
omitted to draw the attention of the Jury 
to the fact that almost all the prosecution 
witnesses were either relatives or depend- 
ents of the deceased. He has also failed 
to point some serious defects in the First 
Information Report and the story subse- 
quently built up by the prosecution. Lastly 


‘on the ground of sentence, it is submitted 


that the man Abdul is an old man of sixty 
and is of very week health. ; 
Mr. Khondkar, Officiating Deputy Lega 
Remembrancer; for the Crown not -called 
upon to reply.’ 
JUDGMENT.—The three accused be- 
fore us have been convieted by a unanimous 
verdict of a Jury. The first accused has 
been sentenced to ten years’ rigorous impri- 
sonment under s, 364 and accused Nos, 2 
and 3 to seven years’ rigorous imprison- 
zA 26 Ind. Cas. 152; 18 O. W. N. 1276; 15 Cr. Is 


- 
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ment each under s. 190-B'réad with s. 364.' 


They were convicted under other sections ` 


to: which I shall presently refer but no 


separate sentence has. been passed in respect 
of the convictions under-the other sections. , 


Now the accused were all charged original- 
ly with offénces under s. 190-B. and with 
rioting under s. 147. 
charged under s. 

s. 364 read with.s. 34 that is to say, with 
abduction for the purpose. of murder, 


Accused No. 1 was dc charged under: 


“302 read with s. 34 and accused 
No. 8 was further WI under s, 323. 
The Jury unanimously found all the aceused 
not guilty unders. 120-B read with s. 302 
and also not guilty under s. 
with s. 149. They further found accused 


No.'l not guilty under s. 302 read with’ 


8, 34 and accused Nos. 2 and3 not guilty 
under s. 364 read with’ s. 


under s. 190-B read with s. 364, although 
they were not charged with these parti- 
cular offences. 


was found guilty under s.,-304 and the third 
accused guilty under s. 323. 

‘Now nine points have been urged before 
us-on behalf of the accused. 
said that they have been convicted in 
respect of a charge under s. 120-B read 


with s. 364 with which they were not in 


fact charged. Secondly, it is, said that so 
far as accused No. 1 is concerned who 
has been convicted under s. 364, the J udge 
has erred in the general ‘form of his charge 
to the Jury under this section and it is 
said that he should have applied to the 
facts of this case the provisions of s. 364 


and it is suggested that because he has 


failed to do so the Jury have misunder- 
stood the law it being . urged that upon 


the evidence there is nothing to support — 


the charge of abduetion to murder. “The 
third point is that the learned Judge 
failed to direet the Jury that there was 
no ‘evidence to support either the charge 
under s. 364 or under s. 364 read with 
s. 120-B. Fourthly, we were referred to 
certain passages at pages 8 and l0ofthe 
copy of the charge which is before me ' as 
showing misdirection. I will refer to the 
passages later. "Fifthly, itis said that as 
the common objeet of murder which was 
one of the common objects charged Kas 
failed by reason of the acquittal of "the 
accused “under the “sections to ~-whiek we, 


They were further. 
302 and also under 
, and the last point is 


,Kanto and Sahadali “to 


302 read 


34. All the 
three accused, however, were found guilty- 


They were all further found: 
guilty unders. 147 and the first accused: 


First, it is 
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under ‘s, 147 cannot stand. The seventh 
point is that all the important witnesses 
are interested péfsons and related to the 
deceased man Prosanna. The eighth point 
is misdirection with regard to the first 
information given by Sahadali. The ninth 
the alleged’ mis- 
direction as to the opportunities of "Chandra 
identify the 
UE accused who are the appellants before 

The main point really is with regard 


do the conviction under s. 364 of the “Arst 


accused and the conviction of accused 
Nos. 2 and 3 under s. 120-B read with 
s. 364.: It is true that the accused were 
not charged under these sections under 
which they have been convicted and sent- 
enced and if we thought from the per- 
usal of the charge as a whole that the 
accused have been- prejudiced by the fact 
that they have been convieted on charges 
‘which had not been framed against them, 
we would have been forced to set aside 
the conviction and directa re-trial. But 
we think that it was open to the Jur y to 
conviet as they did under these two sections 
and we think too that the accused have not 
really been, prejudiced by what has hap- 
pened. 

Now the facis are shortly as follows: 
Prosanna the man who met his death was 
generally unpopular in the neighbourhood 
both with the zemindars because of the 
location of acertain ghat, and with ten- 
ants of his, because he is said to have 
been unduly strict with regard to his 
exaction of rent. It is said that Prosanna 
had for some 10 or 15 years before the date 
of the occurrence .never failed to be accom- 
panied by a guard. On the night of the 
occurrence he was returning from a market 
where he had been doing business in 
respect of the despatch of “betel nuts. It 
was late at night, sometime about 11 
clock when  Prosanna was proceeding 
along a pathway, with his nephew Chandra 
Kumar leading and carrying a lantern 
and ‘the guard armed with a lathi, follow- 
ing behind. While so proceeding the 
party were attacked, Prosanna was first 
attacked and Chandra Kumar and Sahadali 
apparently made off. In a tobacco field 
close by subsequently were found stains 
of blood and a trail was fonnd leading 


fom: ‘there te the river orto the-neighbour- 


110 
hood. ofthe, river, where ultimately - the 

body. of Prosanna 3 was. found with a picther 
fastened. 
to.us.ihat the J ury were not satisfied upon 
the evidence before. them that Prosanna 
met his death in the tobacco fiéld where 
blood was foun 


came .to the ‘conclusion that Prosanna was 


abducted from the tobacco field, to which, 


he had. been taken from the pathway, to 
the river and that he there met his death 
and ihat^thisisthe reason why they have 
convicted under s. 364 and accused Nos, 2 
and 3 under s. 120-B read with s. 364. 


Then we have to consider whether the, 


accused. have been prejudiced inasmuch 
as. the charges under these sections weré 
not specifically. framed against them. But 
after reading the charge and considering 
what has been ui rged before us with great 
care and in considerable "detail by the 
learned.Counsel for the accused we are as 
" already stated. ‘not convinced that the 
accused have been so prejudiced in their 
defences- by the fact that the charges were 


not actually framed under the sections in. 


respect of which the conviction has taken 
place that we should set aside the con- 
vietion-and direct a re-trial. This. then 
disposes of the first pont which has been 
raised before us. 

. 380 far as the second ‘point is concerned 
what is really urged is that there was no 
justification for the J ury convicting the 
first accused under s. 364 and. differentiating 
his-case from that of accused Nos. 2 and 3 
who were not convicted under s. 364, it 
being- stated that, on the evidence as given 
before. the Jury, the case against all the 
three was. really identical. We think that 
there is some force in this contention and 
we accordingly think that accused No. 1 
should receive the same sentence as 
accused Nos. 2 and 3 have received and 
. we accordingly: reduce the sentence 
which has been passed upon him under 
s, 364 from the period of ten years to seven 
years. 

So far as the third point is concerned 
we have already dealt with -this in the 
general observations I have made with 
regard to the conclusion at which the 
Jury arrived in convicting the accused 
under.8..364£ under. 8,-120-B. read with s. 


+ 
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‘round his. neck, .Now it seems- 


“and accordingly with 
this. in. their. minds they formed-the con-- 
clusion that Prosanna met. his déath not. 
there. but at or near the rivér. where his 
body was found and consequently” they. 
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364 and this point,- therefore, calls for no. 
separate treatment, 

Then so far as the fourth point is concerned 
the two passages which we were asked to 
consider together were the passage at pege . 
8 where the Judge lays before the Jury’ 
the’ evidence.in “which he speaks of, 
Prosanna being way-laid and seized by’ 
the accused party on the road near the 
tobacco field and we are asked to com- 
pare this passage with the passage at 
page 10 where the learned Judge says 
that'if the evidence of the witnesses is 
to be believed then the Jury may hold 
that the occurrence as alleged by the pro- 
secution really took place and what is 
suggested is that the learned Judge has 
misdirected the Jury in the second passage 
because it is said that the evidence given’ 
by the witnesses does not show abduction 


“and that the evidence ‘which they really 


have given would go to show not abduc- 
tion of Prosanna but his’ murder in the 
tobacco field and that inasmuch as the 
accused have been acquitted of the charge 
of murder.and there is no evidence of 
abduction.the necessary and the natural 
result should follow from this. Here 
again this point seems to us covered by: 
the general observations that we have 
made with regard to the conclusion that 
the Jury. have come to. It was, we think, 
open to them to hold as they have done 
that the murder did not take place in 
the tobaeco* field but that Prosanna was 
taken injured and this must, we think, 
be so having. regard to the blood stains 
from the tobaeco field to the river end 
that he was finally despatched there. We 
are not prepared to say that this would 
not amount to abduction within the mean- 
ing of s. 304. , 

Then so far as the fifth point is con- 
cerned, it seems, tó us that, although the 
Jury have acquitted these three persons 
of the actual charge of murder or con- 
spiracy to murder, it does not necessarily 
mean that the common object of murder 
has failed for, as appears; it was the view 
af the Jury that the common object of 
the assembly was the murder of Pro- 
sanna. 

Then so far as the sixth point is concerned 
it seems to us that there is some evidence 
of conspiracy. It is true that this dces 
not amount to very much but. after all 
the Jury apparently have accepted. it and 
we think that it.was.a question for them. 


- * 
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ánd that they. were entitled to arrive at 
the conclusion at which they did with regard 
m the conspiracy upon the evidence before 
them. 

- The seventh point. does not, we'think, call 
forcomment. It was not suggested that the 
Witnesses who gave evidence against the 
‘three accused had any ground - of enmity 
against them. 

"Then so faras the eigth ground is concern- 
ed, the misdireetion alleged is as to the 
first: information. 

It appears to us that TET regard to 
what appears: at page I9 of. “the - ‘charge 
read with what appeared on the preced- 
ing page, namely, that the first information 
Report (Ex. I) named only Abdul Sheikh 
and.Naimuddin it is not possible to say 
that there has been such a serious mis- 


direction on this point as would justify our 


interference. i 

The ninth point isthequestion of recogni- 
tion on a night which was dark. That 
really was a matter for the, Jury. The 
Judge, did charge them upon the ques- 
tion, of identity and apparently they were 
satisfied with the identity of these three 
accused as members | of the body ‘of 
persons who attacked Prosanna on the 
évening of the occurrence and this being 
so we are not prepared to interfere on this 
. ground. 
>In the result, subject to the alteration 


of the sentence passed upon the first. 


' accused, the appeal stands digmissed. 
Z. K: Appeal dismissed. 
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OUDH JUDICIAL COMMIS- - 
SIONER’S COURT. i 
. CRIMINAL APPEAL No. 469 or 1923. 
December 11, 1923. 
Present :—Mr. Daniels, J. O. 
. RAM NARAIN-^-ACOUSSD— APPELLANT 
versus 
EMPEROR-— COMPLAINANT RESPONDENT. | 
“Criminal Procedure Code (Act V of 1898), ss. 284, 987 
—-Sessions trial with two HUMO legality. of —Irregu- 
xm & ‘Sessions fale is “commenced and held 
throughout with less than the minimum number of 
assessors prescribed by law, the Court is not properly 
constituted and-the trial is - void. , Section 537 of the 
Or. P, C. does not apply to such a ease. 
ppeal “against an order of the Addi- 
tional Sessions Judge, tapa datęd the 


; Gih: September. 3929. 


we di E me wd tme | | 


44 4 o Te os a 4 S. 


MALKHAN SINGH 9. EMPEROR, 


v for life, 


711 


The Government Pleader, for the Crown. 
JUDGMENT.—In this case the aceus- 


ed has been convicted under s. 302, Indian 


Penal Code and sentenced to transportation 
He has appealed and the learned 
Additional Sessions, Judge who tried the 
ease has brought to the notice of the Court 
that though the trial was held after the new 
Or. P. C, camè into force it was by over- 
sight held with the assistance of only two 
assessors. Section 284 of theamended Code 
requires that there shall be at least three 
assessors. It has always been held that where 
a trial is commenced and held through- 
out with less than the minimum number 
of assessors prescribed by law the Court 
is not properly constituted ands. 537, Cr. 
P. ©., does not apply. I must, therefore, 
and hereby do set aside the conviction 
and direct the re-trial of the accused. 

In the case in which the learned Judge 
has not yet pronounced judgment he should 
recommence, the trial with the proper 
number of assessors. 

Z. K. Conviction set aside, 


ALLAHABAD HIGH COURT. 
OrIMINAL Revision No. 388 or 1924. 
August 18, 1924. 

Present :—Mr. Justice Mukerji. 
MALKHAN SINGH-— APPLICANT 

o5 TTeTSUuS 
EMPEROR-—OPPOSITE PARTY. 
` Penal Code (Act XLV of 1860), ss. 171-F, 511— 
Attempt, what amounts to—-Attempt to obtain “signature 
slip" —Offence. 

An act to amount to an attempt must be such 
that if not prevented it would complete the offence. 

It is‘the application for a voting paper by a 
wrong person that has been made punishable under 
s.171-F of the Penal Code. An application for a 
"signature slip" which would entitle the voter to 
obtain a voting paper would not amount toan attempt 
to t a voting paper within the meaning of 
s, 171- 

Criminal revision from an 'order of the 
Sessions J. udge, Jhansi, dated the 25th June 
1924. 

Mr. K. M. Laghate, for the Applicant: 

The Assistant Government Advocate, for 


the Crown. 


JUDGMENT.—I think in this case 
the conviction must be set aside. The 
applicant. Malkhan Singh v was convicted by 
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a learned Magistrate of the offence under 
gs. 171-F of the Indian Penal Code. On 
appeal the learned Sessions Judge changed 
the conviction into one under s. 171-F read 
with s. 511 of the same Code. - 

. In this Court the contention is that the 
facts found did not amount to an attempt to 
commit the principal ‘offence. 

_ Ithink this contention is right, I proceed 
on the facts as have been found in the 
judgments of the Courts below. It appears 
that the procedure for voting is something 
like this. 'The voter goes to an officer, 
who issues what are known as “signature 
slips.” He has to state, or in some other 
way indieate to thatofficer, who heis. On 
ascertaining that the applicant is a real 
voter the officer, in whose charge the sig- 
nature slips are, issues one to the applicant. 
The applicant then signs the signature 
slip, and on the strength of that signature 
slip obtains a voting paper. 
` Itis-the application for a voting paper by 
8 wrong person that has been made punish- 
able under s. 171-F of the Indian Penal 
Code. To this particular case what hap- 
- pened was this. The applicant went to the 
officer who had the custody of signature 
slips. He did not give out his name but 
produced a certain piece of paper which 
bore acertain number. 
at that-number and then looked at the elec- 
toral roll and discovered that against that 
number the name ofone Lochoo appeared. 
On being asked by that officer if he was 
Lochoo the applicant said he was. A pat- 
wari of the village was there and he said 
that the applicant: was not Lochoo but was 
one Malkhan Singh. . There wasa dispute 
‘and ultimately the applicant admitted that 
he was Malkhan Singh and not Lochoo. 
The question then is whether what the 
applicant did amounted to an attempt to 
commit the offence of fraudulently applying 
for à voting paper, and thereby personatin g 
at election. 

It appears to me that an act, to amount 
to an attempt, must be such that if not 
prevented it would complete the offence. In 
this case the obtaining ofthe “signature 
slip’ was an act which by itself would not 
have amounted to an application’ for a vot- 
ing paper. The applicant was frustrated 
in the act of obtaining a signature slip. If 
he had not been frustrated, all that he 
would have committed was the obtaining a 
signature slip on false pretences. The 
completion of this act would not have 


* MOYEZ SARDAR V, EMPEROR, | 


The officer looked - 
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amounted to a completion of the act of: 
applying: for a voting paper. I hold that. 
the offence has not been brought home and 
the conviction should be set aside. I set. 
aside the conviction and sentence and order 
the release of the applicant. The fine, if 
paid, will be refunded. ` P 
Z, K.. Conviction set aside, 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 155 or 1924. 
i July 11, 1924. 
Present:—Mr. Justice Newbould and 
| Mr. Justice Mukerji. 
MOYEZ SARDAR AND OTHERS—ACCUSED— 
APPELLANTS 
VETSUS 


EMPEROR—Opposits Parry. 
- Evidence Act (I of 1872), ss. 80, 188—. Criminal 
Procedure Code (Act V of 1898), s. 298—Retracted 
confession, value of—-Sessions trial—Charge to Jury 
— Confession, retracted, treated as evidence of accom- 
plice—Misdirection. 

A confession made by an accused person affectin 
himself and others with whom he is jointly tried 
may, under s. 30 of the Evidence Act, be taken into 
consideration as against the other accused. But a 
retracted confession. is not .the testimony of an ac- 
complice within the meaning of s. 133 of the Evi- 
dence Act. [p. 713, cols. 1 € 2.] l 

A retracted confession should carry practically no 
weight as against persons other than the maker, 
because it is not made on oath, it is not tested by 
.cross-examination and its truth is denied by the 
maker himself, who has lied on one or other of the 
occasions, and the very fullest corroboration of such. 
a confession is neeessary, far more than would be 
demanded for the sworn testimony of an accomplice 
whose statement is subject, to  cross-examination. 
[p. 714, col. 1.] ; 

Yasin v. King-Emperor, 28 C. 689; 5 C. W. N. 670 
and Emperor v. Noni Gopal Gupta (Lalit Mohan 
Chuckerbutty), 10 Ind. Cas. 582; 38 C. 559; 15 O. W. 
N. 593; 12 Cr. L. J. 286, followed. — 

Where in a Sessions trial the Judge fails to point 
out to the Jury, the considerations applying to the 
weight to be attached toa retracted confession and 
places the confession before the Jury as the testi- 
mony of an accomplice under s. 133 of the Evi- 
dence Act, the charge amounts to a misdirection and 
the verdict passed on such a misdirection cannot 
stand. [ibid] | . 

Appeal against an order of the Sessions 


Judge, Pabna and Bogra. 

Mr. N. C. Chatterjee, Babus Radhika 
Ranjan Guha and Shanti Kumar Roy Chow- 
dhury, for the Appellants. 

Mr. Khundkar, for the Crown. 

JUDGMENT.—The six appellants 
Moyez Sardar, Fakira Pramanik, Fakarud- 
din Fakir, Jafer Pramanik, Lal Mahamad 
Sheikh and Misir Sheikh wére* tried-along- 
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with two other. persons named Nasir Mondal 


„and Kefayetulla ‘Mondal by the „Sessions © 


Judge of Pabna and:Bogra with the assist- 
ance of a Jury on. a charge under s. 395, 
"Indian Penal Code; The Jury returned a 
unanimous verdict of not guilty as regards 
Nasir and Kefayetulla and guilty as regands 
the remaining six. The learned Judge 
agreeing with and accepting the verdict of 
‘the Jury so far Nasir and Kefayetulla were 
concerned acquitted them. So far as the 
appellants Nos, 5.and 6 were concerned, the 
learned Judge agreed with and accepted 
the verdict of the Jury and convicted, them 
under s.,395; Indian Penal Code, and sent- 
enced them each to undergo rigorous im- 
prisonment for five years. As regards the 
appellants Nos. 1 to 4, the learned Judge 
did not think if necessary to express any 
disagreement with the verdict and accept- 
ing the same convicted them under s. 395, 
Indian Penal Code, and 'sentenced them 
each to undergo rigorous imprisonment for 
four years. ' i | 
“As rightly pointed out by the learned 
Sessions Judge the evidence, as against the 
appellants, eonsists of the retracted confes- 
sion of Nasir and the evidence afforded by 
the result of the searches that were held 
in the houses of the different accused per- 


sons. . As regards, the retracted confession - 


of Nasir it is not necessary to refer to the 
portion of the learned Judge's charge to 
the Jury dealing with it in so far’ as it 
affects the- maker of it, namely; Nasir, for 
Nasir as has’ already been observed has 
been acquitted by the learned Judge and 
the Jury. In dealing with the evidenciary 


value of that confession as regards the other | 
accused persons the learned Judge in the 


first place referred to s. 133 and Illustration 
(b) to s. 114 of the Indian Evidence Act. and 
- observed that it is not safe to convict any 
one simply relying on the statement of an 
accomplice without. material corroboration 
from other ‘independent and reliable 
sources; but that at the same time a con- 
. vietion based-on the téstimony of an ac- 
complice is not illegal. This rule of law as 
pointed out by the learned Judge to the 


Jury, so far as it gces, is a perfectly true: 


rule. But it will be seen that it has. got 
very little relevancy in the present case, 
inasmuch as -there is no question of the 
testimony of an accomplice here. A re- 


tracted confession is not. the testimony of. 
an -accomplice within the meaning ofs. P33 . 
of the Evidence. Act, A ; confession, made; 
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by one accused person affecting himself 
and others with whom he is jointly tried, 
may, under s. 30 of the Evidence Act, be 
taken into consideration as against the said 
others. The reference to the said sections, 
therefore, could only have the effect of 
creating a confusion in the minds of the 

ury. In, proceeding to deal with this 
matter the learned Judge rightly observed 
towards the beginning of his charge that 
practically speaking a retracted confession 
has no value as against the other persons 
against whom it is directed. But then he 
did not stop there. He next pointed out 
to the Jury the infirmities of the confession 
in order to enable them to determine 
whether the confession was free, voluntary 
and true ; and then he observed that if the 
Jury thought it proper or safe to rely on 
the uncorroborated statement (meaning 
thereby the retracted confession), they could 
well hold that all the accused were con- 
cerned in the disputed dacoity. Thereafter 
the learned Judge dealt with the evidence 
relating to the searches and the finding: of 


articles alleged to have been the proceeds 


of the dacoity, in the houses of the different 
accused persons ; and towards the close of 
his charge he emphasized the direction 
which he had already given with regard to 
the evidentiary value of a retracted confes- 
sion as against the co accused by saying 
that if,on the whole, the Jury believed 
Nasir with or without corroboration and 
could find that there was a dacoity and that 
all the accused were concerned in the same 


` they could well convict all of them under 


s. 395, Indian Penal Code. He went on 
further to observe thatif they needed cor- 
roboration before relying on Nasir the 
corroboration need be about the existence 
of the.dacoity as well as about the 
complicity of each of the accused; and lastly, 
he observed against that the confession that 
was there went against each of the accused, 


"M believed. 


' These directions, in our opinion, are clear- 
ly wrong. The law with regard to a re- 
traeted confession, or rather its evidentiary 
value when it is sought to be used as 
against a co-accused, is well-settled so far 
as this Court is concerned. It has been laid 
down in a long series of cases of which it is 
necessary only to refer to the cases of Yasin 
y, King-Emperor, (1) and Emperor v. Noni- 


' 2) 28 C. 689; 5 C, W. N. 670, 
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Gopal Gupta (Lalit Mohan, Chuckerbutty) 
(2), that a retracted confession should carry 
practically no weight as against the person 
other than the. maker, because it is not 
made on oath, it is nót tested by | cross-ex- 
amination and its truth is denied by the 


maker himself who has lied on one or other’ 


of the occasions and the very fullest cor- 
roboration would be necessary in such a 
case, far more. than would be demanded 
for the sworn testimony of an accomplice 
on oath. The learned Judge's direction, 
therefore, with regard to the evidentiary 
value of retracted confession that is sought 
to be used against the co-accused must.be 
held to? have been wrong. The. conviction 
and sentence passed on the appellants bas- 
ed ona verdict obtained after such mis- 
_ direction cannot possibly be sustained. 

Thesecond kind of evidence, to which 
reference has already been made, consists 
in therecovery of certain articles alleged 
to have been the proceedsof the dacoity 
from the houses of the different accused 
persons. We have perused the summary 
of the evidence onthis point as noted by 
the learned Sessions Judge in his charge to 
the Jury. Weagreewith him that so far 
as the appellants Nos.1 to 4 are concerned 
and withregard to the articles that were 
said to have been recovered from their 
houses the evidence of identification is 
certainly not strong and that evidence, to 
use the words of the learned Judge, is 
rather ofa weak character. As regards.the 
articles alleged to have been recovered from 
the appellants Nos. 5 and 6 the evidence no 
doubt is somewhat stronger; but it will 
be seen that theevidence of identification 
with regard to those articles proceeds from 
the very same witnesses whose identifica- 
tion of the articles alleged to have been 
recovered from the first four appellants has 
not been considered satisfactory or con- 
vineing by the learned Judge as ‘observed 
above. These witnesses are Asgar Ali 
his wife Tarikannessa, his mother-in-law 
Osimannessa and his maternal aunt-in-law 
, Movjan Bewa. | 

We, do not think that upon evidence 
of this character we should be justified in 
directing a further trial of the accused per- 
sons in this case. We accordingly set aside 
the convictions of and the sentences passed 
on.the appellants and direct that they 
beacquitted. Such of the appellants as 

2) 10 Ind. Cas. 582; 38 C. 559; ; 
m J. 288. m: hs "^ 15 0, W. N. $93; 12 
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may beon bailare now to be discharged 
from their bail-bonds and those who are. 
in Jail should be. released forth with. 

Z. K, 2 ` . Appeal accepted, 


` 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 450 or 1924. 
September 1, 1924. "E 
Present:—Mr. Justice Mukerji. - a> 
: RAM NATH-—APPLICANT 
VETSUS a 
EMPEROR-—-O»rosiTE Parry. 

Penal Code (Act XLV of 1860),ss. 107, 114, I71-F, 
465—Criminal Procedure Code (Act V of 1898), s. 196 
— Election —Abetment of attestation of false signatures 
Sheet—Offence—Intention—Sanction of Local Govern- 
ment, absence of, effect of. 

Where two provisions defining different offences, one 
specific and the other general, are applicable toa case, 
the specific provision ought to be applied in preference 
to the general one. [p. 716, col. 1.| 

Under certain circumstances an offence under , 
s. 171-F of the Penal Code may also fall under s. 465 
of the Code, but where this is so the offence should 
be treated as oné under the former section and not as 
one under the latter section. [ibid.] 

Where the law says that it is a condition prece- 
dent to a prosecution in respect of certain offences 
that..a sanction must be obtained from the Local 
Government, it is not open to any subordinate autho- 
rity to override the provisions of the law by say- 
ing. that the offence also falls under a different 
definition and that, therefore, the offender may be 
prosecuted without any sanction [ibid] - ; 

Ram Nath v, Emperor, 83 Ind. Cas. 654; 22 A. L. 
J. 497; 46 A. 611; 10 O. & A. L. R. 581; (1924) A. 


' I. R. (A) 684, dissented from. 


There is an essential difference between a reckless 
act for which a man may be held civilly liable, and 
a criminal aet for which he may be punished by 
imprisonment or fine. [p. 717, col. 2.] | 

In order to amount to abetment within the mean- 
ing of cl. 3 of s. 107 of the Penal Code, the aid 
given must be with the intention to aid the com- 
mission of & crime. The mere giving of aid will 
not make the. act of abetment an offence if the per- 
gon who gave the aid did not know that an offence 
was being committed or contemplated. [p. 718, col. 1. 


Criminal revision from an order of the 
Sessions Judge, Muttra, dated the Sth 
August 1924. 

Sir T. B. Sapru, Messrs. N. P. Asthana 
and S. C. Das, for the Applicant. s 

The Assistant Government Advocate, for. 
the Orown. a l i 


JUDGMENT. —The applicant Babu 
Ram Natb, who'is a practising mukhtar 
at Agra, was convicted by a First Class 
Magistrate of Agra of the offences under 
ss, 419 and 465 ofthe Indian "Penal. Codey 
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. read with s. 114 of the'same Code. He 
` was sentenced to undergo rigorous imprison- 
ment of two years. He appealed. The 
learned. Sessions Judge found that the case 
of abetment of cheating under s. 419" of 
the Indien -Penal Code had not been estab- 
lished: Bat ;he was of opinion that the 
applieant was guilty of abetment of an 
offenee under s. 465 of the Indian Penal 
Code and sentenced him to undergo simple 
imprisonment of one year: ! 

In this Court, several points have been 
taken. But before the the points urged are 
mentioned, it would be necessary to know. 
exactly what the case is, ; 

.. It appears that a keenly contested elec- 
tion to, the Municipal Board of Agra was 
going on. 'The applicant was one of the 
eandidates for election. There were two 
yacancies in Board and there were five 
eandidates. Dr..Ram Sarup Sarin was one 
of the other four candidates and the appli- 
cant and Dr. Ram Sarup being frieuds 
worked together. Indeed, it was Dr. Ram 
Sarup and his agents who tried for the 


successful election of both. The 24th of- 


March .1923 was the date of election. 
Election was going on at the premises of 
the Municipal Office. A certain person 


whose..identity has not been established, : 


came forward: and claimed to be one of 
the voters, viz., Hari Shanker. 
to the rules, this man, professing to be an 
illiterate person, put his thum-mark on the 
document Ex. 1, called ‘signature-sheet’ 
" and the applicant Ram Nath put his signa- 
turé on the document as a witness who 
knew the voter. It has been established 
that the man who represented Hari Shanker 
was not the real Hari Shanker and that 
the applicant attested the signature-sheet 
without knowing that the person who put 
his thumb-mark to the sheet was not the 
real voter. - 

Several points have been urged against 
the,validity of the conviction and these 
are: 
(1) That, there could be no prosecution 
‘without .a sanction of the Local Govern- 
ment under s. 196 of the Cr. P. C., as the 
‘offence committed was really one under 
s, 176 F of the Indian Penal Code. 

- -(2) That the attestation was made in- 
nocently and without any intention to abet 
‘a forgery. 


t. (3) That attestation was wholly unneces- | 


sary and, therefore, no offence has becn 
committed, : | 


* care Ni n a ca ale 
à 


According ' 


& 
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Point No. l.—By Act XXXIX of 1920, a 
new Chapter described as "Oh. IX-A of 
offences relating. to elections” was added. 
to the Indian Penal. Code in 1920. One 
of these offences as described in s. 171-D 
is as follows:— s 
. "Whoever at an election applies for a 
voting paper or votes in the name of any 
other person, whether living or dead. or 
in a fictitious name, or who having voted 
once at such election applies at the same 
election for a voting paper in his own name 
and whoever abets, procures or attempts 
to procure the voting by any person in 
any such. way commits the offence of per- 
sonation atan election." 

By s. 171-F, the offence of personation 
at election was declared to be punishable 
with imprisonment of either description for 


-a term which may extend to one year or 


with fine or with both. : 

The description of the charge brought 
against the applicant clearly shows that it 
is alleged that the applicant committed 
the offence of personation at election, It is 


true that according to the rulings of the 


Allahabad High Court and some other 

ourts whoever prepares a false document 
for~ the purpose of establishing a claim 
which need not necessarily be claim to 
property, must be deemed to be guilty of 
forgery and whoever aids or instigates the 
commission of such .an offence must be 
taken to have aided or abetted such for- 
gery. It must, therefore, be conceded that 
under certain circumstances, the false pre- 
paration of a signature-sheet may amount 
to forgery within the meaning.of s. 463 of 
the Indian Penal Code. It is also to be 
remembered that, there are rulings of cer- 
tain High Courts establishing a contra 
proposition, ?. A, where it has been held 
that to commit forgery it is necessary to 
lay a claim to property. It may be due to 
this conflict of opinion orit may be due to 
some other motive, but it isa fact that the 
Legislature has thought it fit to define as 
a separate offence, apart from the offence 
of forgery, the false preparation of a docu- 
ment like a signature-sheet. The question 
therefore, is whether, in the circumstances 
the offence committed is one under s, 17]-F 
of the Indian Penal Code or one under s 465 
of the same Code. 

, It appears to me that where the offence 
in question has been specifically described 
and designated by the Legislature, it is not 


„pen. to, any Oourt.io say that, although 
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the offence may be specifically: one under 
s. 171-F of the Indian Penal Code, it falls 
equally under s. 465 of the same Code and 
that, thereforé,it is open to the Court to 


try the offender under either of the two 


sections. Where there are two provisions, 
one specific and the other general, thespecifie 


provision ought to be applied in preference : 


to the general one. lf this view be correct 


the offence committed must be treated as 
one under s. lTl-F of the Indian Penal 


Code, in preference to s. 465. 

I am fortified in this. view by two cir- 
cumstances. One is that, the offence of 
personation at election has been made 
punishable by s. 171-F with imprisonment 
extending to one year only, while the 
offence under s. 465 is punishable with 
imprisonment which may extend to two 
years. Evidently the Legislature did not 
want that, a case like this should be treated 
as an ordinary case of forgery. The second 
circumstance-is this that, the Legislature 
has deliberately said that, no prosecution 
under Ch. IX-A of the Indian Penal Code 
shall be undertaken without a sanction of 
the Local .Government, Where the law 
clearly says that, it is a condition prece- 
dent to the prosecution that a sanction 
shall be obtained from the Local Govern- 
ment, I do not think it is open to any 
subordinate authority to override the pro- 
vision of the law by saying that the offence 
falls under another section of the Indian 
Penal Code and as no sanction is necessary 
for the prosecution under that section, the 
offender may be prosecuted: without any 
sanction. | 

The result is that, in my opinion, the 
prosecution cannot stand. 

. It has been urged by the learned Assist- 
ant Government Advocate that the ques- 
tion now before me has really been 
definitely answered by a Bench of two 
`. Judges of this High Court and that, there- 
fore, I am bound to hold that a prosecution 
of the appellant under s. 465 of the Indian 
Penal Code is valid. It appears that the 
case was started in this way. When the 
applicant was elected toa seat on the Muni- 
cipal Council, à rival candidate, Seth Bhik 
Chand put in an election petition to have 
the election of the applicant set aside, 
The matter went before the Commissioner 
of the Agra Division and that learned 
Officer, after an enquiry, found that 
there was a false  personation by 
somebody > of the" 'voter- Hari Shanker 
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matter raised before them 


.other provisions of the Code. 
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and that, the applicant had been guilty 
of attesting the signature-sheet. The 
Commissioner, therefore, ordered the pro- 
secution of the applicant The applicant, 
thereupon, eame before this Court with a 
petition to revise the order of the Comis- 
sioner. The learned Judges who heard 
the petition came to the conclusion that, 
they had no jurisdiction to revise the order 
of the Commissioner. But it appears that 
several points were taken before the Bench 
and the judgment of this Court does contain 
some remarks asto those contentions. In 
view of the fact that, the cise was decided 
on the ground of want of jurisdiction in: 
the High Court, the remarks of the 
Hon'ble Judges are no better than obiter 
dicta. These remarks, however, would be. 
entitled to utmost respect from me. I have 
carfully examined the judgment in the 
aforesaid revision case ‘and I find that 
the learned Judges never definitely decided. 
any. of the contentions now before me. I 
findthat they used the expression ‘prima 
facie when considering whether an offence . 
which would fall under Ch. IX-A of the 
Indian Penal Code may be also treated as 
falling under s. 465 of thesame Code. Then, 
Ifind their Lordships remarking that the 
was really a 
matter for the consideration of the Criminal 
Courts. Their Lordships were sitting on 
the civil side of the High Court, Then, 
the judgment further shows that, the sug- 
gestion had been thrown out, evidently on 
behalf ofthe prosecution, that offences of a 
minor kind alone fell within the Ch. IX-A 
of the Indian Penal Code and ‘serious 
offences like forgery were punishable under 
I find myself, 
therefore, unable to accept the case of Ram 


Nath v. Emperor (1) as an authority for 


the point now argued before me. 
"The result is thatthe application should 
succeed on the first point alone. 

Second and third points may be taken 
together. Iam unable to agree with the 
eontention of the learned Counsel for the 
applicant that where a voter puts his 
thumb-mark on the signature-sheet it is 
not necessary for any body to identify the 
voters thumb mark on the document. In 
fact, the column 3 of the signature-sheet, as 
recorded in the devanagri character, itself 
shows that it is contemplated that somebody 
should attest the thumb-mark of an illiterate 


(1) 83 Ind. Cas. 654; 22 A. L. J. 497; 46 A. 611; 
10 Ô. & A. L. R, 581; (1924) A. I. R. (A) -684:---- : 
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sel was based on thé language of r. 43 of the 
Municipal Manual, Part. II. . The language 
used is loose and it cannot be said definitely 
that the attestation is not necessary iñ the 
case of a thumb impression. The question, 
however, is not, whether the attestation of 
the thumb-mark was required by law or not. 
' But the question is whether the attestation 
was made with a view to. abet forgery. 
The question for consideration, in other 
words, is whether the applicant abetted 
the commission of forgery by attesting the 
thumb-mark of the person who personated 
Hari Shanker. Coming to the evidence, 
the whole of which. has been read out to 
me, it: appears that, the applicant never 
knew Hari Shanker. Hari Shanker, although 
he has been misdescribed in the eleétoral 
roll as a shop-keeper, is really an Assist- 
ant in one of the Government of India 
offices and 1s now on deputation to a certain 
Indian State. He swore that he never 
knew, the applicant. There is no eyidence 
that, the applicant knew the man, 
personated Hari Shanker. The witnesses 
Jageshar Prasad, who is an assistant to 
the, Polling Officer and Mr. Keshab Deo,’ 
Polling Officer, tell us in what manner 
"the election was proceeding. It appears 
from their evidence that the practice was 
‘this. There were present at the election, 
either the candidates themselves and their 
agents or the agents alone. In the case 
of the applicant, as-I have said above, 
Dr. Rani Sarup's agent was* working for 
' him. Whenever a voter appeared, somebody 
would .announce (this somebody ‘would’ 
„generally be the.agebt of a candidate) that 
such and such voter was proceeding. ‘The 
voter would be asked his -name, his 
parent's name &c. On his replies tallying 


‘with the electoral roll, he would be given a’ 


signature-sheet, with the serial number 
and the name of the voter written down 
.on it. The man then, would mark 
“either: with a pen or would put his thümb- 
mark on it. ‘Then, the party, who expected 
the voter to vote for him, would attest the 
-Bignature-sheet. In the present case, the 
applieant whodid not know allhis voters, 
adopted the procedure prescribed: above. 
In the language of the assistant to the 
Polling Officer,, Jageshar Prasad, “on that 


day, if the agent or the candidate did not : 


know the illiterate voter, he would as- 
certain from his men about the voter and 
‘then put his signature on the signattr'e- 
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voter. The contention of the learned Coun- 


who . 


it, 


a 


Sheet." Jageshar Prasad clearly says that, 


when the man who personated Hari Shanker 
appeared before him, mobody stated that 
the man was not Hari Shankey himself. Mr. 


: Keshab Deo says “Babu Ram Nath accused 
. was near the clerk who was writing the 


slip and witnessing the slip of the voters... 
Before witnessing Babu Ram Nath used 
to ask others about the voters, as to their 
identity. He also-made similar enquiries 
from his workers.” It will, therefore, be 
seen that, the Polling Officer corroborates 


Mr. Jageshar Prasad. The: applicant's 


case is that, what he did was this. The 
voter appeared having been announced 
by somebody. He did not know the man. 
He asked him his name,his father's name 
and then asked his eleotioneering agent 
if the man was really Hari Shanker. 
Having been satisfied that such was the 
case, he put his initials to the signature- 
slip. There can be no doubt that this is 
exactly what has happened. As I read 
the judgment of the learned Sessions 
Judge, he also thinks that this is exactly 
what has happened. He does not charge 


Jageshar Prasad with having had knowledge 


of the fact that Hari Shanker had been 
personated and with having known that 
the man who put his thumb-mark on the 
signature-sheet was not Hari Shanker him- 
self. The learned Judge, however, thought 
that the applicant was recklessand, however 
honest his motive was, he led the authori- 


_ ties to beleive that the impostor was Hari 
Shanker and thereby facilitated the obtain- 


ing by the impostor of a voting paper. 

‘There is an essential difference between 
a reckless act, for which a man may be 
held civilly liable, and a criminal] act, for 


_which he may be punished by imprisonment 


or fine. In my opinion the applicant 
acted in perfect good faith, although un- 
doubtedly recklessly. He ought to have 
known thatitwas his attestation which 
really mattered and he had rio right to 
Bay on the authority of his agents that 
he knew that the man who marked the 
signature-sheet was the right man. I 
am, however, clear that, the applicant did 
not intentionally aid the commission of 
the offence of forgery. He did aid it, no 
doubt, but he did it unintentionally, 

To the facts of the present case, cls. (1) 
and (2) of s. 107 of the Indian Penal Code 
do not apply. It is only in the third clause 
that the case may be said to fall. The 
third clause is this: 


4 


uus 79 Ux ex 
t M -4 


DN MT 


“ar 


“A person cii the doing 'of a thing who 
intentionally aids by any "act Or illegal 
omission the,doing of that thing.” The 
intention should be to aid the commission 
. ofa crime. A mere giving ofanaid will 
not make the act an abetment of an offence, 
if the person who gave the aid did not 
‘know that an offence was being committed 
or contemplated. The intention should 
be to aidan offence or . to facilitate -the 
commission of an offence. .But if the per- 
son who lends his support does not know 
or has no. reason to believe that the act 
which, he was aiding or supporting was by 
itself a criminal act it cannot be said that 
he intentionally aids or facilitates-the doing 
of the offence. I will give an example: 
A,B and C are firiends. A and B have 
fallen out, so much so'that A is determined 
to shoot B, A goes to the house of C, and 
On some pretext or other induces C, to call 
B to his house. C has not the least idea 
that A would shoot B, on his arrival. B 
‘arrives and is murdered by A. 
mitted murder. Can it be said that 
C is guilty of abetment, because he "in- 
tentionally aided" A? C did give his aid in 
calling B to his place. But he hever knew 
why A wanted him to send for B. W hat- 
ever C did, he did intentionally, for his 
intention it certainly was that B should 
come. But it was not C's intention that a 
crime, should be committed. C cannot be 
held guilty of abetment of murder. 

Iam clear, therefore, that on the facts 
no charge of abetment of the offence under 
8.465 has been established. 

The application succeeds. T> set kei ds 
the. conviction and sentence and order 
that the applicant be restored to liberty. 

Z. K. Conviction set sa 





‘LAHORE HIGH COURT. 
CRIMINAL REVISION PeriTIQN No. 10207; 
OF 1924, i 
November 10, 1924. 
Present:—Mr. Justice Jai Lal. 
IMAM DIN—Convicr— PETITIONER 
Versus - 
EMPEROR —RESPONDENT. | 
Punjab Municipal Act (IIT of 1011), ss. 3 (18) (a), 
.1?2—Enceroachinent upon street—Decree of Civil ' Court 


declaring land not to be street—Hacroachment, pro- 
gecution for, legality) Uf. 
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fei ia G 1931). ; 


The aecused applled to a Municipal Committee for 
permission to build a ‘house on a piece of land 
belonging to him and over which the public had nó 
right “ot way. Permission was refused but accused 
commenced building on the land as the refusal was 
nof communicated to him within the préscribed 
period. He was obstructed by certain persons who 
were owners of houses abutting on the land upon 
which he proposed to build his house. “Accused 
thereupon instituted a suit in the Civil’ Court against 
the persons who had obstructed him asking for a 
declaration that he was the sole owner of the land 
and was entitled to build upon it and that the 
defendants had ‘no right of any sort over the land 
and that the land was not a “lane.” The suit was 
decreed and an appeal against: ‘this decree was also 
dismissed. Subsequently the Municipal Committee 
prosecuted the accused under s. 172, Punjab Muhici- 
pal Act, for having built an immovéable encroach- 
ment upon the ground level of a street and . the 
accused was convicted: 

Held, that in the face of the decree of the Civil 
Court it was not competent for the Municipal Com- 
mittee to prosecute the accused under s. 172-of the 
Punjab Municipal Act without first adopting the pro- 
per procedure for declaring the land in dispute 2 
"publie street." |p. 719, col. EE 


Petition, under s. 439, Cr. P. ©., for re- 
vision of an order of the Magistrate, First 
Class, Sialkote, dated the 27th March 
1924, affirming ‘that of the Magistrate, 
Second Class, Sialkote, dated the ith 
February 1924... 

Mr. Shamaatr Chand, for the Dak ai 


JUDGMENT.—The petitioner Imam 
Din has been ‘convicted under s. 172 of 
the Punjab Municipal Act for building an 
immoveable encroachment upon the ground 
level of a street. 

It. is common ground that the land "in 
dispute belongs to the petitioner and that 
the public have not a right of way over 
it. Til 1920 the whole of this land was 
vacant but since then four persons, namely, 
Allah Ditta, Durga Das, Maya Dhari.and 
Ghulam Muhammad, have built houses 
abutting on to this land. The petitioner, 
after an unsuccessful attempt i in 1915, again 
applied for .permission to the Municipal 
Committee in 1920 to build on the’ land. 
Permission was refused but the petitioner 
commenced building on the ground that the 
Municipal Committee not having communi- 
cated their orders to him within the pres- 
cribed period the sanction must be deemed 
to have been granted to him. He was 
obstructed by the four persons referred to 
above, and, therefore, he instituted a suit 
in the Court of the Subordinate J udge of 
Sialkote, asking for.a declaration. that. he 


a | 


“was the sole owner of the land and was 


entitled 1o built upon'it and that the 
defendants had nb right of any sort over the 


^ 
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land, ‘and further that thé land: was not à 
“lanes This suit; was decreed on the 3rd 
December 1923, and an appeal from this 


decree was dismissed on the 7th January 
1924: ne l 2 


The Municipal Committee of Sialkote then 


prosecuted the petitioner under s. 172 of. 


the Municipal Act. He was convicted and 
fined and his appéal to the Magistrate First 
‘Class with appellate powers was dismissed. 
He has now applied for revision of the order 
of the Magistrate First Class. 


The only question before: me is whether 


the ‘land in dispute comes within the defini- 
tion of ‘street. .This word is defined in 
sub-s, (13) (@). of s. 3 of the Punjab 
Municipal Act and the definition runs as 
follows:—' | 


- “< Street" shall, mean any road, footway, 
square, Court, alley or passage, accessible 
whether permanently or temporarily, to 
the public,. whether a thoroughfare or 
not; and shall include every vacant space, 
notwithstanding that it may be private 
property: and partly or wholly obstructed 
by any gate, post, chain or other barrier, 
if housés, shops or other buildings abut 
thereon, and if it 1s used by any persons 


as. a. means of ‘access’ to or from any. 


public place or thoroughfare, whether such 
persons be occupiers of such buildings or 
not, but shall not include.any part of such 
space, which the occupier of any,such build- 
ing hasa right at all hours tosprevent all 
other persons from using as aforesaid.” 


- The learned Counsel for the petitioner 
contends that the. words underlined above 
ful apply to this case and, 
the land in .dispute cannot be held to be 
,.& ‘street’ I consider that this contention 
is sound. It is not shown that after the 
decree mentioned -above the Municipal 
Committee took any further steps to de- 
clare the land in dispute to be a ‘public 
street' or that any fresh circumstances 
came into existence which altered the 


state of things which existed at the time © 


of the decision of the civil suit. In the 
face of the decree of the Subordinate 
Judge, it was not competent for the 
Municipal Committee to prosecute the 


petitioner under s. 172 under the circum- ' 


stances without first adopting the proper 
procedure for .declaring the land as a 
“ publie street.” , Ni å 
dp accept the petition, quash the convic- 
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therefore, ` 


tij 

tion and” order the fine, if paid to be 
refunded. - : 
7 oe S 


Petition accepted. 
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ALLAHABAD HIGH COURT. 
CRIMINAL MiscELLANEOUS Case No. 156 
or 1924. ; 
. August 19, 1924. 
Present: —Mr. Justice Mukerji. 
 BHAGWAN DAS--A»pPLICANT 
versus 

| EMPEROR—Obpposirs Parry. 

Criminal Procedure Code (Act V of 1898), ss.’ 526, 
628-—-Transfer of case —Application by Crown—-Pro- 
cedure-—Suspension of sentence, meaning of-—Parties 
whether entitled. to choose forum. 

The Crown isas much a party before the Sessions 
Judge as an accused person. Any motion that has to 
be made before the Sessions Judge on behalf of the 
Crown should, therefore, be through the Government 
Pleader and not by an official or demi-offcial letter 


‘from the District Magistrate as tepresenting the 


Crown. [p 720,col. 1.] 

When an Appellate Courtor a Court hearing a re- 
vision admits the appellant or the applicant to bail or 
ordersthata fine should not be paid up during the 
disposal of the case it thereby orders the suspension of 
the sentence. ,ibid.] 

The officers.of the Crown in the majority of cases 
are bound to be either Hindusor Muhammadans and 
if parties to a case are allowed to choose their Courts 
ona. communal basis it would not be possible to please 
them all. [p. 720, col. 2.] 


Reference made by the Sessions Judge, 
Meerut. - < : 


JUDGMENT. —These two Criminal 
Miscellaneous Cases Nos. 156 and‘ 157 of 
J924.have arisen out of à single reference 
made by the learned Sessions Judge of 
Meerut. ` 

It appears that one Bhagwan Das was 
tried at the instance of one Siddiq Ali and 
was convicted under s. 504 of the Indian 
Penal Code by à summary trial, and was 
sentenced to pay a fine of Rs. 200. A re- 
vision against this conviction and sentence 
was filed before the . Court of the learned 
Sessions Judge and was transferred to the 
Court of the. learned Additional Sessions 
Judge hearing cases from Muzaffarnagar 
District. There was another criminal case 
against the same person Bhagwan Das and 
as the result of that case he was convicted 
ofan offence. under s. 298 of the Indian 
Penal Code and was sentenced to undergo 


rigorous imprisonment for one year and 
.to pay a fine of Rs. 300.. Against this con- 


vietion and sentence Bhagwan Das appealed 
to the Sessions Judge of Meerut’ and. the 


720 


appeal in the ordinary course’ was transfer- 
red to the Court of the Additional Sessions 
Judge hearing cases from Muzaffarnagar. 
At- the instance of the learned District 
Magistrate . of Muzaffarnagar the learned 
Sessions Judge got the records of the two 


cases and wanted to hear them himself.: 


Objection was taken before him that it was 
not probably right for him to do so, as he 
had no jurisdiction to withdraw cases which 
had been transferred to the learned Ad- 
ditional Sessions Judge. The learned 
Sessions Judge has accordingly sent up this 
reference to this Court asking for a ruling 
whether he has got jurisdiction to hear the 
appeal and the application for revision; and 
if not requesting the Court to transfer the 
cases to his Court. 


As a matter of procedure it may be 
pointed out for the guidance -of Courts 
below that the Crown is as much a party 
before the Sessions Judge as the accused 
person. Any motion that has to be made 
before the Sessions Judge should, therefore, 
be through the Government Pleader and 
not by an “official” or " demi-official" letter 
from the District Magistrate as representing 
the Crown. The proper course, therefore, 
should have been for the Government 
Pleader to make an application to the learn- 
ed Sessions Judge to re-transfer the cases to 
his file. d 


Coming to the reason for transfer, it ap- 
pears to me, there is none at- all. The 
learned Sessions Judge does not give any. 
The learned Distriet Magistrate has taken 
exception to the order of the Additional 
Sessions Judge of Muzaffarnagar because he 
stated in his order, admitting the appellant 
in one case and applicant in the other to 
bail, that ‘he had ordered the suspension of 
the sentence. When an Appellate, Court, 
or a Court hearing a revision admits the 
appellant or the applieant to bail or orders 
that a fine should not be paid up till 
the disposal of the case, he thereby 
orders the suspension of the  sen- 
tence. The learned District Magistrate 
does not take exception to the order as to 
bail but he finds that there was no justif- 
cation for the order suspending the sen- 
tence. As I have pointed out the two are 
one and the same thing. It is clear, there- 
fore, that there was nothing in the conduct 
of the Additional Sessions Judge of 
Muzaffarnagar which should have induced 
the Crown to -desire that the case should be 
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heard by any: other Judge. The learned 
District Magistrate also pointed out to the 
learned Sessions Judge of Meerut that the 
cases had excited the two Hindu and Mu- 
hammadan eommunities of Muzaffarnagar 
and that it was, therefore, desirable that the 
eases should be heard by a Judge who was 
neither a Hindu nor ‘a Muhammadan. On 
principle, I deprecate this sort of proceed- 
ing. The officers of the Crown in the major- 
ity of cases are bound to be either a Hindu 
or à Muhammadan and if parties are allowed 
to choose their Courts, it would not be easy to 
please them all. In those unfortunate cases 
in which an Indian and a European are 
arraigned on either side, if either party: 
wants a Court, the Presiding Officer of which 
is neither an lndian or a European, it 
would be difficult to please him. On 
principle, therefore, it is to be regretted 
that the learned Sessions Judge of Meerut 
should have been asked to take up the 
cases. 

In this particular case there is, however, 
one point, which is this, that Bhagwan Das, 
the appellant in one case, and applicant 
in the other, does not take exception to 
the learned’ Sessions Judge of Meerut 
hearing the appeal and revision. No 
doubt he says that as the learned District 
Magistrate so wishes he would. not mind if 
the cases be heard by the learned Sessions 
Judgeof Meerut. Thus we have the fact 
that one party wants that the case should 
be heard by the learned Sessions Judge of 
Meerut and the other party agrees. In the 
circumstances I order that the two,’ cases, 
namely, the appeal and the revision, be re- 
transferred from the Court of the Addi- 


"tional Sessions Judge of Muzaffarnagar 


to the Court of the Sessions Judge of 
Meerut, | 


Z. K. Order accordingly 
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PRIVY COUNCIL. 
` APPEAL FROM THE Patna Hres Court. 
"March 5, 1923. 
Present :—Viscount Finlay, Lord Dunedin, 
Lord Atkinson, Sir John. Edge and 
` Mr. Ameer Ali. 


'BoUhINDRA Nabi v. HÉRAMBA NATE. 


SOURINDRA NATH MITTRA AND OTHERS 


l s ai 


 EBRAMBA NATH BANDOPADHAYA 


AND OTHERS—RESPONDENTS. 
Compromise—Pleader, when can compromise on 
` behalf of client—Parties entering into compromise—- 
| Court, whether can proceed with suit. 

JA Pleader, 
filed in the suit before-the Court, his client's general 
power-of-attorney authorising him generally to com- 
promise suits‘on behalf of-his client, cannot be 
recognised by. a Court as having any ‘authority to 
compromise the suit unless he has filed in the suit his 
client's vakalatnama giving him authority to` com- 
promise the suit before the Court. [p. 722, col. 1.) 
Where the parties to a suit are competent to put 
an end to the litigation and ‘do agree.to put an end 
to it, no. Court with judicial notice of the com 
promise can proceed with the hearing of the suit, 
which should be treated as satisfied. [p. 723, col. 2.] 


Appeal from the judgment of the Patna 


High Court, dated 21st August 1919, varying . 


who does not hold, and has not: 


that of the Subordinate Judge, Dhanbad, ' 


dated 5th'December 1917. 
. Messrs. De Gruyther and M. Parikh, for s 
Appellants. ` 

Messrs, M. Dunne and K. Brown, for the 
"Respondents. 


E JUDGMENT. 
„Sir John Edge.—This is an appeal 
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At the date when the compromise was 
entered into there were three other suits 
pending between the parties besides Suit 
No. 106 of 1912. The other suits were 
Suit No. 300 of 1911, Suit No. 345 of 
1911 and Suit No. 638 of 1911. Suit 
No. 300 of 1911 was a suit by defend- 
ant No.l on the original side ofthe High 
Court at Calcutta; in that suit a prelimi- 
nary decree had been made, and pending 
the determination of that suit the Ranidih 
Colliery had on the 27th March, 1911, been 
attached. There was also then pending a 
Suit No. 412 of 1911, which was brought by 
the lessors of the colliery for rent and royal- 
ty against all the parties to these present 
appeals or those whom they represent. After 
the date of the compromise, but before 
this present suit, the High Court at 
Calcutta had in Suit No. 300 of 1911 
made a decree in favour of defendant 


No. 1, which he was threatening to execute 


when this suit was brought. 
The. form in which the relief is claimed in 


this present suit is as follows :— 


' "(1) That.it may be declared that they are 
entitled to the 16 annas of the property de- 
tailed in the schedule below, free from all 
encumbrances, andthat none of the defend- 


‘ants has any right or claim to it, 


from a decree, dated the 21st August, 1919, . 


of the High Court at Patna which- adversely 


to the plaintiffs, varied a decree, dated the : 


oth December, 1917, of the Subordinate 


Judge'of Dhanbad. The respondent to the 


appeal who has appeared in support of the 


decree of the High Court is Heramba Nath 
Bandopadhaya, “who will be hereafter 
referred to as defendant No. l,^ The other 
respondents are pro forma respóndents and 
have not appeared ‘to support the decree 
. of the High Court. 
The litigation was between persons who 
were interested in the Ranidih Colliery and 
land in Mouza Ranidih. The suit in which 
these appeals have arisen is in effect a suit 
to enforce the terms of a compromise enter- 
ed into in Suit No. 106 of 1912 in the Court 
-of the Subordinate Judge of Purulia, who 
had on the 30th August, 1913, made a decree 
upon that compromise. That Suit No. 106 
of 1912 was brought by defendant No. 1 
upon & mortgage ofthe 24th August, 1908, 
` to obtain a decree for sale. 
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*(2) That it may be declared that defend- 
ant No. lis in no way entitled to interefere 
with or. to sell the said property ih execution 
of the decree obtained by himin Suit No. 
300 of 1911 of the Hon'ble High Court in 
its original jurisdiction. | 

"(3) That it may be declared that even if 
there was any-atlachment of the said pro- 
perty or any portion thereof in consequence 
of the said suit of defendant No. 1, the same 
(attachment) is not valid, and that he is not 
entitled to derive any benefit thereunder. 

“(4) That all the costs of the suit may be 
awarded to the plaintiffs. 

“(5) That any other relief to which the 
plaintiffs be deemed legally and justly en- 
titled may also. be awarded. 


“Schedule. 


‘Coal mine named Ranidih, and land in 
Mouza Ranidih, Thana Topechanchi, Per- 
gana Loyagarh, Sub-District Dhanbad, Dis- 


‘trict Manbhum. 


“Hast.—Boundary limits of Muchi Raidi 
Tardla Mouzas. 

*West.—Boundary limits of Babudi Pipra- 
tand and Tardla Mouzas. 

‘“North.—Boundary limit of Tardla Mouza; 
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ki “South. —-Boundary limits of Bhurang Ta 
and Piprátand Monza, 


“Within this boundary is situate coalmine '' 


afd’ dud coniprising about 537. bi ghas, more 
gr léss;alóng with underground coal mine and 
Kuthi hose ‘buildings, ~ coals and’ appurte- 
nances, ete., thereon entire right to all those 
sorte of movable and immovable (property).” 
“e: appears from the evidence of Anaga 
Mohan. Bhattacharjee, whois a Pleader of 
standing and was professionlly engaged as 
“a Pleader i in Suit No, 106 of 1912, that the 
hearing of that suit commenced on the 24th 
ar. 25th iJ uly, 1913,and that negotiations for 
acompromise of that suit began when the 


hearing. of thesuit commenced. Onthe 29th : 


July; 1918, the Pleaders acting on behalf of 
their réspective clients, the plaintiff and 
the defendants to the suit respectively 
agreed in the Bar Library upon the terms 
upon which the suit should be compromised 
and they then adjourned into Court to. as- 
certain which of them. had filed a vakalat- 
` nama which authorised him to compromise 
the suit. A Pleader, who does not hold and 
has.not filed in the suit before the Court his 
client's general power-of-attorney authoris- 
ing him | generally to compromise suits on 
behalf of his client, cannot be recog gnised . 
by a Court as having any authority o cóm- . 
promise the suit unless he has filed in the 
suit his client’s vakalatnama giving him 
authority to compromise the suit i before the 
Court. It appeared that Sreemati Kalitara 
Devi, a widow and a, defendant in the suit: 
Who lived in Calcutta, had, by some inad- 
vertence, not filed any vakalatnama on her 
own behalf, although she,had filed a vakalat- 
nama appointing, a Pleader to appear in the - 
 Suit.om behalf of her minor son, who was, 
also a defendant in the suit, appearing by 
her as his.guardian. Some other of the, de- 
fendants 40 the suit do not appear to have 
then filed vakalatnamas, but. their Lordships 
are informed by: Counsel that all the 
vakalatnamas which had then been. filed 
gave authority to the Pleaders named in them 
to compromise the suit. There can, in their 
Lordships’ opinion, be no.doubt that all the 
parties to the suit had been informed ‘of the 
negotiations to. effect a compromise. After 
inspecting the. vakalatnamás which had 
been filed the Pleaders agreed upon minutes 
of a compromise. 

The minutes of compromise which the. 
Fleaders. agreed upon are as. follows ;— 
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“IN THE COURT OF THE SUBOR- 

DINATE JUDGE OF MANBHUM. 

| ' "Suit No. 106 of 1919. 

“Heramba Nath Benerji v. Abant Bhusan 
Chatterji. 

“1. There is to be.consent decree imme- 
diately in Suit Ne. 108 of 1912 (Heramba . 
Nath Banerjee v. Abani Bhusan Chatterjee 
and others) in the Court of the Subordinate 
Judge of Puruliain the following terms :— 
Kn There is to be a mortgage decree for 
Rs..1,90,000 (one lakh and twenty thousand) 
and : including” interest, commission and 
costs, and all the defendants except the 
minor defendant will be pesonally ‘liable for 
the amdunt decreed with interest and costs 
in addition to the mortgage security. 

“(b) Interest is to run on the decretal 
amount at the rate of (15) fifteen per cent. 
per annum with six monthly rests from date 
hereof until aetual payment. ^ 

"(e) The plaintiff will not be entitled to 
execute the decree within six weeks from the 
date hereof but if the decretal amount with. 
interest be not paid to him within the 
aforesaid time he will be entitled to execute 
the decree with interest at the rate aforesaid. 

“(d) On the payment of the decretal 
amount (Rs. |, 20,000), one lakh and twenty 
' thousand with interest accruing due thereon. 
by the defendant No,.7, Charu Chandra. Mitra, 
within (6) six weeks from the date hereof the: 
plaintiff will, if his claim-under the decree 
is, not in the, meantime satisfied transfer 
the, decree: ‘herein i in favour of the defendant, 
No. 7, Charu *Chandra Mitra, or with. his 
consent to any~ other ‘person who may pay 


‘the said sum with interest.as aforesaid at the 


costs of the. assignee arid without. recourse to’ 
the, plaintiff, and thereupon the said defend- 
ant will be discharged from. further. acting’ 
as receiver and will not be. liable-in that 
event to account for his management. = 

"(e).'T'his is to be certified as being, for the 


' benefit ofthe minor defendant. 


"2. The following terms are also: agreed by 


and between the parties : 


"(q) Heramba. Nath Banerj ji will on pay- | 
ment of the décretal amount, 4. e, Rs. 1,20,000 


(one lakh and twenby thousand) with interest i 


in the said Suit No. 106 of 1912 to him. with- 
in six weeks. from the date hereof cause, at 
the costs of the defendants i in the said suit/ 

' satisfaction to be entered in Suit No. 300 of 
1911 (Heramba Nath Banerjee v, Nabe 
Chandra Chatterjee) and Suit No. 345 of 
rL- (Anila Bala Devi v. Abani pee 
Chair ^7. 50. -— | 
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(b) Naba Chandra Chatter; ji and Kunja 


Behary Dutta will witlidraw the suit institut- ' 


ed ‘by them in the Galeutta High Court 
against Héramba Nath Banerji: for damage 
for malicious attachment now pending in 
the said Court within six weeks from the 
date hereof. 

“\¢)' Charu Chandra Mittra inderinifies 
Heramba Nath Banérji against the claim of 
the plaintifis Gopi Nath Banerji and others 
in Suit No. 412 of 1911 of this Court—all 
subsequént rents and royalty accruing due 
till the payment of the decretal amount. 

" "(d) All the defendants in the said Suit 
No. 106 of 1912 undertake that they and 
each of them will file in Court express 
authority in favour of their respective Plea- 
ders to-consent to these terms. 

“(e) Incase the said defendants fail to 
proceed and file such authority as in sub- 
clause (d) of clause (2) hereof within three 
Weeks from the date hereof, the terms con- 
tained in sub-clauses (a) to (e) of clause (2) 
hereof will not come into operation. 

(Sd) S. C. Mitra 

“For Charu Chandra Mittra.” 

The Pleaders présented these minutes of 
compromise to the Court on the 29th J uly, 
1913; and along with the minutes of compro- 
mise the Pléaders filed the following appli- 
éation :— 

"Inr connection with the aforesaid suit, the 


plaintiffs and defendaiits Nos 1,2,3,5,6 ‘atid | 


7 beg to submit that the suit “has been 
settled accordiné to conditious written in 
English herewith. fene it is prayed that 


said terms.:Be it also known that defendant 
No. 4 also- has séttléd the suit’ according to 
the said condition. But as he has not filed 


the vakalatnamia today, thé same may. 


be field within 7 days: Under the’ 
circumstances, it is prayed that it may be 
decreed with the said’ conditions against 
her (defendant No. 4) and other defendants 
when the said vakalatnama will be filed. 
Dated 29th July 1913" and an application 
that the compromise might be sanctioned by 
the Court on behalf of the miinor: -The 
Court, on the 80th July, 1913; sanctioned the 
compromise on the part of the minor 
and. extended the ‘time -for filing the 
widow's application. That time was ex- 
tended from time to tiiié. 
Itnowappearsfromi‘the order-sheetthat on 
the 30th August, 1913; the widow, the minor 
and two other defeiidantsin Suit No. 106 of- 
nes BU pon: igi Court’ of the: Sub- 
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ordinate J udge, consenting to abide by (ho 
solelinama (minutes of compr omise) which 
was presented to the Court on the 29th July, 

1913, and their Lordships àre'informed by 
Counsel that vakalainámas from all the 
other parties to the suit authorising the 
Pleaders to compromise the suit on behalf 
of their-clients had been filed in the suit ou 
or before the 30th August, 1913, but it does 
not appear that any further and speeial 
vakalatndmea giving authority to any Pleader 
to consent to the terms of clausé 2 of the com- 
promise was filed by anyone. The filing 
of such further and special vaka- ` 
lalamas appears to havé been intended 
in paras. (d) and (e) of clause 2° 
of the minutes of compromise. ‘But there ; 
cannot be the slightest doubt that before 

the 30th August 1918, all the parties to the ' 
Suit: No. 106 of 1912 knew what the terms 


“were on which the suit was to be compro- 


mised and had assented to those terms, and 
did not consider that it was necessary to file 
any further and special vakalatnamas. They 
treated the compromise as binding 
upon thém and acted upon it. The 
Subordinate Judge on the 30th August 
1918, made 4 deóreé in Suit No. -108 
of 1912 in accordance with the solehndma 
(minutes of compromise), and in the decree 
stated that the solehiama was filed by 


the parties aiid further decréed thal 
“the  soleinama filed be considered 
as part of this décreé,’ That . was 


all bé could do. Hé had tio -power in 


; Suit No. 106 of 1912 to deal with suits which 
the suit. may be decreed according to the 


ratte 


that Suits No; 300 of 1011 No. 245 öf 191i 
and No. 638 of 1911, or any of them, should 
be stàyed or abandoned, the staying or 
abandotiment öf those Suits depended upon 
the Gomprofiise adhd nöt, upon any. decree 
which, thë Subordinate Judge could make 
in Suit No. 106 of 1918. 

In their Lordships’ opinion all the parties 
to Suit No. 106 of 1912 were competent tó 
agree and did agréé that Suit No. 106 of 

191? should be compromised and that it was 


. ali. ésseritial terni of comproniise that satis- 


faction should be éntered in Suits No. 300 of 
19llaud No. 345 of 1911 and that Suit No. 638 
of 1911 should be withdrawn. ‘The parties to 
those suits were parties to Suit No. 106 of 
1912, and were cothpetent: to put an end to 
the litigation’ iu'tho88 suits and did agree 

to put ai end to it. No Coürt with 
judicial riotieé of thë coinpromise would or 
cone, piocted with the Hearing of Suits 
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No. 3000f 1911, No. 345 of 1911 or No: 638 
of 1911, or make in any of those suits any 
order, except in Suit No. 300 of 1911 and in 
Suit No. 345 of 1911, that the suit had been 
satisfied and in Suit No: 638 of 1911 that the 
suit had been withdrawn. 

In Suit No.106 of 1912, Rs. 1,22,032-4-0 
which included Rs. 1,20,000 mentioned 
in the minutesof compromise, were deposit- 
ed in Court by the defendants in that suit 
on the 12th September, 1913, to be paid 
out to the plaintiffini that suit, who is re- 
ferred toin this judgment as defendant No. 1 
and were paidto him by the Court on the 
25th September, 1913. 

In the present suit the Subordinate 
Judge of Dhanbad, on the 5th September, 
1917, gave the plaintiffs a decree and a de- 
claration that they had an absolute right to 

the colliery in dispute, and a declaration 
that defendant No. 1 has no right to get the 
colliery sold in execution of his decree in 
Suit No. 300 of 1911, and gave the plaintiffs 
their costs. From that decree defendant No. 1 
appealed tothe High Court at Patna. . 
The High Court at Patna held that as 


no special vakalatnamas contemplated in 


paras. (d) and (e) of clause 2 ofthe com- 
promise had been filed, the plaintiffs could 
not avail themselves of the compromise, 
butthey held that in Suit No. 300 of 1911 
an attachment of the colliery which was 
made in that suit affected only 74 annas of 
. the l6-annas of the colliery because the at- 
tachment of the other 8$ had been abandon- 
` ed, and the High Court at Patna varied the 
' decree of the Subordinate Judge by limiting 
it to an 84 annas share in the colliery. Against 
that decree the plaintiffs have brought 
: this appeal and defendant No.1 has ap- 
¿plied to their Lordships for special leave to 
' appeal against it, his contention being that 
the whole 16 annas were and continued to 
be attached in Suit No. 300 of 1911 and are 
liable to be sold in execution of a decree 
which, subsequently tothe compromise, it 
is said that he obtained in the High Court 
of Caleutta in Suit No. 300 of 1911. That 


application for leave to appeal is dealt with | 


below by their Lordships. Holding the 
view which their Lodships have expressed 
as to the effect of the compromise, it is not 
necessary for them to refer in any detail to 
what had taken place in Suit No. 300 of 1911. 
Before the compromise of Suit No. 106 of 
of 1912, a preliminary attachment‘in Suit No. 
300 of 1911 before decree had been made, 
whether of the whole 16 annas ‘or of 7i 
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annas only in the colliery, it is not neces- 
sary to consider. After Suit No. 106 of 1912 
had been compromised on terms which in- 
cluded a term that satisfaction should be 
entered in Suit No. 300 of 1911, an applica- 
tion was made to the High Court at Calcutta 
on behalf of the defendants in that suit to ` 
enter satisfaction in that suit,that applica- 
tion was subsequently altered to an applica- 
tion to the Court to record the compromise. 
That application came before Mr. Justice 
Chaudhri on the 3lst August, 1914; it was 
opposed by defendant No. 1 and Mr. Justice 
Chaudhuri dismissed. it on the ground that 
it was barred by limitation. The view which 
Mr. Justice Chaudhuri took of the merits 
of the case may be inferred from the 
fact that he dismissed the application 
without costs. As that.High Court had, by 
the application, although it was dismissed, 
judicial notice of the compromise, it had no 
power to proceed further with the hearing 
of the suit and should, in their Lordships’ 
opinion, have treated it as satisfied. 

For the reasons which have been stated in 
this judgment their Lordships will humbly 


advise His Majesty that the appeal of the 


plaintiff should be allowed, the decree of 
the High Court at Patna should be set 
aside with costs, and that the decree of the 
Subordinate Judge should be restored and 
affirmed. The defendant No, 1 must pay the 
costs of this appeal. < 

The petition of the first defendant for 
special leave tocross-appeal should be dis- 


. missed with costs. 


K. S. D. Appeal allowed: 

Solicitors for the Appellants.—Messrs. 
Downer and Johnson. 

Solicitors for the Respondents.—Messrs. 
Watkins and Hunter, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 77 or 1923. 
July 2, 1924. 
Present :—Mr. Justice Suhrawardy and 
3 Mr. Justice Duval. | 
CHANDRA KUMAR DE-—DECREE- 
HOLDER—APPELLANT 
- — *ersus 
+ KUSUM KUMARI ROY-— 
J UDGMENT-DEBTOR—-RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss. 36, 47—~ 


[54 T. C 1954] 


Partition suit—Commissioner, fees payable to—Order: 
directing payment of fees, execution of—Appeal, whe- 
ther lies, < i 
Under s. 36 of the C. P, C., an order directing the 
payment of an amount can be executed in the same 
way as a decree. The: provisions of s. 47 of the 
Oode will, therefore, apply to the execution of an 


order made under s. 36 and an order made during. 


‘the course of such execution will be subject to the 
same rules with regard to the right of appeal as an 
. order made in the execution ofa decree. [p. 725,col. 2.] 

Where a Commissioner, appointed in a partition 
suit, has not been paid his fees by the parties, the 
Court has power to make an order directing the 
` -party .or` parties liable for such fees to make the 
` payment, and such an order would fall within the 
purview of s. 36 of the O. P. O., and may be executed 
as a decree. [p. 726, col. 1.] 

Tadhin Prosad Singh v. Sadar Coomar Narayan 
Singh, 10 C. W. N 234, distinguished, 


Appeal against an order of the Sübordi- 
nate Judge,:. Fifth Court, Dacca, dated the 
. 4th of November, 1922. 
Dr. Jadunath Kanjilal and Babu Krishna 
` Kishore Bysak, for the Appellant. 


. Babus Rajendra Chandra ‘Guha and. 


Charu Chandra Choudhry, for the Re- 


spondent. 
JUDGMENT. | 

Suhrwardy, J.—This is an appeal by 
the Pleader Commissioner against an order 
of the Court below dismissing his applica- 
tion for execution for.the realization of 
the money awarded to him by Court as 
remuneration for the work done in connec- 
tion with partition suit in which the re- 


spondent was the plaintiff. , The plaintiff - 


had brought a partition suit against several 
defendants. The appellant was appointed 


Commissioner to measure the lands, to pre-: 


pare maps and khatians and.to effect a 
partition, Some money was deposited as 
his remuneration, but he did more work 
and he claimed more remuneration. After 
the appellant had done most of the work, 
on the 20th January 1922 neither party 
appeared before the Court and the suit 
was dismissed for default-of both parties. 
On the next day the appellant applied to 
the' Court for obtaining his remuneration 
which he estimated at Rs. 967. The sherish- 
tadar was asked to report and on the 25th 
January 1922 the Court passed the follow- 
ing order: “ Read sherishtadar's report, the: 
Commissioner is allowed as remuneration 
Rs. 538 9-6 and Rs. 155-4-0 the other charges; 
in all Rs. 693-13-6 “of which Rs. 50 isin 
deposit and the plaintiff is directed to de- 
posit the balance Rs. 643-13-6 within a 
week." On the llth February the following 
order was passed;. “The plaintiff has* not 


- 
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yet deposited the balance of the fees. The 
applicant Pleader Commissioner Babu Chan- 
dra Kumar Dey may legally proceed against 
her to recover the same." The appellant 
put this order into execution and prayed 
for attachment of the immoveable properties 
ofthe judgmeént-debtor, namely, the plaint- 
ifffrespondent. Thereupon the plaintiff 
filed an objection in which she stated that 
the order was passed without her knowledge 
and in her absence, that the Commissioner 
was not entitled to any remuneration for 
the excess work, that the plaintiff was not 
alone liable to deposit the amount, that the 
Said excess amount had not been included 
in the decree and that, therefore, the order 
was incapable of execution. On this objec- 
tion the learned Subordinate Judge who 
"was not the same officer as the Subordinate 
Judgé who had passed the order dated the 
llth February 1922 dismissed the applica- 
tion for execution on the, ground that it 
was not legal and binding on the respond- 
entasit was passed ‘after the dismissal of 
the suit.. 


A préliminary objeetion has been taken 
by the respondent on the ground that no 
appeal lies to this Court. It is based on 


the contention that the order which was 


sought to be executed in the Court below 
is not a decree and, therefore, the provisions 
ofs.47, C. P. C. do not apply. This objec- 
tion does not seem to be of much substance. 
Under s. 36, C, P. C., an order directing the 
payment of an amount is to be executed in 


.the same way as a decree and consequently 


the provisions of s. 47 will apply to execu- 
tion of an order under that section, In 
fact the petition of objection filed by the 
respondent is headed as an objection under 
s. 47. On the merits of the appeal it is 
argued by the respondent, on the author} 


ity of the case of Tadhin Prosad Singh 


v. Sadar Coomar Narayan Singh (1) 
that this amount ought to have been 
‘made a part of the decree. It should be 
borne in mind that the suit was dismissed 
because neither of the parties was present 
at the hearing. The appellant might not 
have notice of the fact that the parties 
were not present and the suit was dismiss- 
ed. He applied at the earliest opportunity 
for the payment of his remuneration. 'The 
decree that was prepared in the case does 
not award any costs to any party but only 
recorded the fact that the suit is dismissed 


(1) 19 0, W. N. 224, 


1 


i this amount: 


: ed to the Commissioner, 


796 /— 
for default of both parties. 


Code of 1882, in my judgment s. 36 is mueh 


wider than the corresponding s. 649 of the. 


old ‘Code. It “allows execution to be. taken 


of any. order which ean be executed i in the. 


same way as a decree. Besides, in this.case 
Ido. not know how, the. amount payable to 
the appellant could be inserted in the 
decree; and even if it was inserted how 


and by whom execution can be taken for' 


In the case referred to, the 
learned Judges.suggested that this: amount 
Should form : a part of the decree; but they 
did not refer to the impracticability that 
might be.involved in preparing the decree. 
It is possible that the suit of “the plaintiff 
may be decréed against the defendants with 
costs. and the decree awards costs to the 
plaintiff as against the defendants. It is 
difficult to see. how the decree can provide 
for. the payment of the Commissioner's 
fees by the plaintiff in favour of whom 
the decree should be drawn up, the Com- 
missioner not being a party to the suit. 
We.need not consider this matter. furtber. 


Tt is, also contended. by the. respondent. 


that the. order. was passed. in. her absence 
and that there were other persons who, are 
liable to pay a-portion of the amount award- 
These are objec- 
‘tions which cannot be taken before the 
Executing Court. The proper remedy for 
the respondent was to apply to the 
Court below to have that order varied or 
rescinded. We think that these ‘ objections 
cannot be taken in execution proceedings 
inasmuch as the Executing Court is not 
entitled to go behind the decree. The re- 


spondent having failed to satisfy us that 


the decree was passed Without jurisdiction, 
we must direct that execution should pro- 
ceed. The respondent will have liberty to 


seek her remedy against any party who may 


be, liable to. pay this amount. 

We accordingly hold that this appeal 
succeeds and the. order of the Court below 
appealed against should "be discharged. 
We direct that execution do, proceed. The 


appellant is, entitled to his costs in all the 
Courts. 
"gold mohurs. 


Duval, J.—I agree, with my learned 


brother that this appeal should be allowed. 


lo my mind it is clear that this. order 


“would come . within, the provisions. of S. 36 


and thus attract to it the whole procedure in 
execution and the right. Of appeal wich. is 


w 
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Whatever . 
might be: the: view of the law under the’ 


ae 


We assess the hearing fee at two ` 


[84 I. ©. 1924] 
proyided in respect ofan order under s. 41. 
In this view the order ‘appealed against 16, 
appealable ‘as one. passed under. s. 4% and 
the order itself is capable of being put in 
execution in view of what I hold under s. 3. 


The ruling referred to in "Tadhin, Prasad. 


Singh v. Sadar Coomar. Narain’ Singh. (1) 
was passed under the previous Code, s. 649 
of which was not in so generally broad 
terms as the. present s. 36 ‘is. Though no 
doubt the ordinary procedure ig that the 
money. should be. deposited in advance 
under O, XXVI, there can be no doubt that 
the Commissioner who cannot realise his 
money, for work done must have some 
remedy to recover his costs, Apart from 
any thing else I will hold that by its 
inherent power the Court has jurisdiction to 
see that justice is done to the Commissioner 
in this matter by assisting. him with the 
general power which the Court has to re- 


P" 


cover what is justly due to. liim for the. 


work done. In this view of the. matter I 

consider that this appeal should be allowed 

with costs. 
D. K, : 
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LAHORE, HIGH COURT. 
FrnsT CIVIL APPEAL No. 970 or 1924. 
November 20, 1924. 
Present:—Mr. Justice LeRossignol. | 
cae MALL—DEFENDANT— 

E ed 


+ 


Frew NIHAL CHAND-CHHAJJUMAL— 


l PLAINTIFES— RESPONDENTS. 

Hindu Law-—Soint family—Arbitration, reference 
to, by partner; whether binding on co-partners. 

"Phe manager of a joint family business has 
anthority to bjnd his: partners only in. the. ordinary 
matter s of that. business. A reference to arbitration 
is not an ordinary, incident of a family business. 
One partner in a Hindu family businéss cannot, 
therefore, refer. a matter. in litigation to, arbitration 
and:so bind the other partners, —p. 727, col. 1.1 

First, appeal from an,order of the Senior 


Subordinate Judge, ‘Ambala, dated the 


-22nd. December 1923. 


Mr. Shamain. Chand, fop the Appellant. - 
Mr. Manohar Lal, for the Respondents, 


JUDGMENT.—A pro-note was execut- 


‘ed: by: Sunder, Eal in-favour-of the plaintiff 
"frr. iu Marah: 1999" and: i: +Optober «929 


[84 1,-0:- 19247] 
the defendant firm: through Joti Parshad re- 
ferred the matter to arbitration where- 
after the petitioner-respondent made an 
application to the Court for the filing of 
the award under r.:20, Second Sch. of 
the ©. P\'©:. The application “was made 
against the firm Shankar Lal-Joti Parshad 
through Sundar Lal, Gainda Mal and Joti 
Parshad: and the sole question for decision 


in this appeal is whether the reference to 
Gainda Mal. 


arbitration. is binding- on 
Gainda Mal pleaded that he was 
nota partner in the firm Shankar Lal-Joti 
Parshad andwas no party to the reference:to 
arbitration. It has been found that the firm 
Shankar Lal-Joti Parshad is a Hindu family’ 
ancestral business in which Joti Parshad- 
Sundar Lal and Gainda Mal ‘are all in- 
terested. This. conclusion is confirmed by 
the statement in writing ofall defendants: 
in May 1922, that they were partners in 
the firm Shankar Lal-Joti Parshad. I 
agree with the Court below that this 
evidence is conclusive. 

The next question for decision is whether 
one parther in a, Hindu family business 
ean refera matter in litigation "to arbi- 
tration and so. bind the other partners. 
If the partnership were an ordinary coti- 
tractual partnership .one partner in the. 
absence of special authority could not so 
bind his partners and I cannot see that 
in the case of.a joint family business 
the rule can be different. Joti Parshad 
did not sign the reference tovarbitration 
as manager of the business noris there 
amy evidence tliat he has managing powers 
superior to those of Sundar Lal and 
Gainda Mal But. even a manager of a. 
joint family business has authority to 
bind his partners only in the ordinary 
matters of that business and it cannot be 
manintained' that-a reference to drbitration 
is an ordinary incident of the family 
business. " 

My: conclusion is that Gainda Mal was 
not a party to the reference to- arbitration 
by ‘Joti Parshad and that such a reference 
is outside the ordinary transactions of the 
business and, therefore, the submission to 
arbitration is not binding on Gainda Mal. 

I, therefore, accept the appeal and modify 
the orler andthe decree of the Court 
below by providing that Gainda Mal shall 
not be affected by them. | 

As the appellant Gainda Mal has failed 


in his contention that he had no concern. 


withthe firm of Shankar Lal-Joti Parshed 


BEJOY-RUMAR ADDY V, SEORETARY OF STATR TOR INDIA, 
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E leave the parties to bear thelr own eosta 
in this Court. 
Z, Ke Appeal accepted. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DRCRÈR 
No. 156 or 1919. 

Jure 1, 1921, 
Present:<-Sir John George Woodroffe;. 
^. Kr, and Mr. Justice Cuming, 

BEJOY KUMAR ADDY AND OTHERS— 
b. APPELLANTS 

JM |. Vergus ; 
` SECRETARY or STATE ror INDIA 
i IN COUNCIL —RESPONDENT. 

: Land Acquisition: Aet (F of 1894), s. 11 Acquisition 
of-land for Municipal Corporation — Land: resumable 
for, Government without compensation —Compensation, 
award. of. ` P 

Certain land was held’ by the appellant under a docu- 
ment giving a permanent iriterest. on payinent ofa 
certain sumi ds révenue to Government. The doca- 
ment contained “ths following stipulation. “If any 
portion or the whole of this land be required for the 
Government we shall give up the same without any 


compensation." Government determined to acquire: 


the land under the provisions of the Land Acquisi- 


tion. Act for a public purpose on behalf of the. 


Calcutta Corporation and the question arose whether 
the.appellant was entitled to any compensation : 

Held, that: as: the land. was being acquired by 
Government: under Land. ‘Acquisition Act for the 
Calcutta Corporation and was not being taken under 
the stipulation contained in the document mentioned 
above for its own purposes, the appellant was entitled 
to compensation, and the question which really arose 
im the. case was, what was the value of à tenancy 
containing’ a resumption. clause under which action 
might have been taken, but was in fact not takem 
before the commencement of the Land Acquisitiow 
proceedings: [p: 728, col 2] -> 

Appeal.against a decree of the Special 
Land Acquisition Judge, 24-Perganas; dated 
the 20th. February, 1919. 

Sir Asutosh Chaudhuri, Babus Brojo Lal 


Chakrabarti, Antlendra Nath Roy' Chou~ 


dhury and Gour Mohan Dutta, for the. 


Appellants: 
.Babus Ram Charan Mitra and. Surendra 
Nath Guha,.for the Respondents. 
| J3ÜDGMENT. 
Woodroffe, J.—The point which 
really arises in this case seems to me to 
have been missed. The Government de- 


,termünéd' to acquire certain lind under 


the provisions’ of the Land: Acquisition Act 
for s public’ purpose which proceedings 


appear to"bé iworder, That land is held 


J 
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by the appellant under a document giving 
a permanent interest on payment ofa re- 
venue of Rs. 9-1-10 to Government. The 
document centains the following stipula- 
tion. : “IÊ any portion or the whole of this 
land be required for the. Government we 
shall give up the same without any com- 
pensation,” The land has been valued and 
no:objection has now been taken on that 


“ground. It is admitted by each side that . 


each party, the claimant and the Govern- 
ment, has an interest in the compensation. 
The only question is what is that interest 
and its value. The: Collector said as 


follows:—‘ Objection is taken to valuation. 


` and apportionment by party No.. 2 who 
claim compensation at the rate of Rs..5,000 
per cottah. They allege that the entire 
value of the land,should have been award- 


ed to them minus 20 years’ purchase of. 


the annual rent though there is. a. condi- 
tion in the kabuliat that in the event ‘of 
the land being acquired by Government 
the holder must relinquish it without re- 
ceiving any compensation,” On the ground 
of this stipulation for relinquishment, the 
entire amount was awarded to Govern- 
ment. The learned Judge has done the 


same thing. The appellant has also mis- 


eonceived his ease as evidenced by some 
of his grounds of appeál. It has been 
argued that the stipulation is invalid as 
being repugnant.’ I do not think so. The 
land is given permanently subject to one 
condition that, if itor a part thereof is 
required for Government, it must be-Te- 
turned: We then must give some effect to 
these words which I think are binding. 
These words haveno reference to the Land 
Acquisition proceedings, that is, the Gov- 
ernment does not take the land under the 
stipulation contained in the document 
creating the tenancy but under the.Land. 
Acquisition Act. The confusion has arisen 
out of the fact that it is one and the 
same Government though in a different 
capacity in each casein one case as 


landlord and in the other as general . 


administrator. The position then is this: 
The claimant is entitled to some compen- 
sation. The stipulation mentioned does 


not say otherwise. It does not say. that, - 


if the land is acquired for Land Acquisi- 


tion purposes, no compensation is to be. 


given. What it says is that, if the land 
or à portion thereof be required for. the 
Government, itis to be given up without 
compensation, The issue then is “ What 
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‘the grant. 
land if it is required for the Government, 


subsisting. 
is the value of. the tenancy containing 


- 
A i 
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is the value of the claimants’ interest 
under a document. which contains such a 
clause ? " 


The Government cannot say "go" without 
any reason. This would be repugnant to 
It can only claim back the 


Is it now. required for the Government 
within:the meaning ‘of the ‘stipulation ? 
I think not. 
the.Govérnment but ‘for the Corporation 
and at the expense of the ‘Corporation. 


‘The result is that the land has been ac- 


quired under the’ Land Acquisition Act 


and not taken back under the stipulation -’ 


and, therefore, that stipulation has never 
yet been put in force. The lease is, sub- 
ject to the Land Acquisition proceedings 
The question then is: What 


this clause under which action might 
have been taken: but was, in fact, not 
taken' before the . éóommencement of the 
Land Acquisition“: proceedings? What 


again is, the interest of the Government ` 
and the value of such interest ? 


3 These 
questions have not been determined. We 
must, therefore, set aside the order of the 
Judge and remand the. case to him to en- 
quire into and determine thé respective 
shares. of the claimant and the Government 
in the sum awarded. | 
As regards costs, if before the hearing 
of the case on remand the, Government 
make an offer to the claimant. which is 
accepted, then in that ease both .parties 
Will bear their own costs of this appeal; if 
such offeris made and not accepted, the 


: Government wil be entitled to the. costs 


of this appeal, if the amount of the share 


of the money given tothe claimant does 


not exceed - the amount offered by the 
Government and not accepted: If no óffer 
is made, the costs of this appeal will fol- 
low the result of the order on remand, ` 
Cuming, J.—1 agree. 
ZK Case remanded.. 


1 
? 


In my opinion, this stipulation - 
does not make the tenancy one at will. 


The land is not required for 


4 
, 
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ODUH JUDICIAL COMMIS- 
SIONER'S COURT. 

MISCELLANEOUS CIVIL APPEAL No. 48 or 1923. 

April 4, 1924. 

Present:—Mr. Kendall, A. J., C. 
HAMID ALI AND ANOTHER—DEFENDANTS— 

APPELLANTS 
versus 


NAGI ALI—PLAINTIFF—HRESPONDENT. 
Oaths Act (X of 1873), ss. 9, 10, 11—Civil Procedure 
Code (Act V of 1908), O. XXIII, r. 8—Agreement to be 
bound by oath, effect of-—Adjustment— Procedure. 
Where one party tò a suit agrees to be bound by 


ihe oath of a particular person and the other party. 


accepts the agreement,,it amounts to a complete 
adjustment of thesuit. [p. 730, eol. 1.] 

Plaintiff sued for the recovery of certain property as 
the heir of a deceased person to whom the property 
belonged. Defendant set up an oral Will by the deceased 
‘in his own favour. During the course of the trial 
plaintiff stated that if a particular witness, who had 
already been examined on behalf of the defendant 
stated on oath that the deceased had made.a- Will as 
alleged by thedefendant his suit might be dismissed. 
The proposal was accepted by the defendant and the 
person indieated in the proposal took the required oath. 
The plaintiff objected that the statement made by the 
witness on oath indicated that the Will was not valid: 

Heid, that at the time the proposal was made by 
the plaintiff the question between the parties was the 
existence, and not the validity of the Will, and that 
the existence of the Will having been established con- 
clusively by theagreement of the parties on the oath 


taken by the witness, the suit was.capable of being. 


decided on that point alone. and was liable to dismissal. 
'tp. 730, col. 1.] 


Appeal from an order of the Additional 
Subordinate Judge, Lucknow, dated the 
28th May 1923, reversing that of the 
Munsif, Lucknow, dated the 23rd September 
1922. - = Lt. . ` 

Messrs. E. R. Kidwat'and Niamat Ullah, 
for the Appellants. 

Mr. Ram Bharosey Lal, for the Respond- 
ent. 

JUDGMENT.—This appeal has arisen 
from the following circumstances :— 

. One Mahfooz Ali had three sons, the 
eldest of whom was Muhammad Ali, who 
predeceased him, leaving two sons, who 
are the defendants-appellants in the present 
appeal. Naqi Ali,one of Mahfooz Ali's two 
younger sons is the plaintiff-respondent. 
On Mahfooz Ali's death, the appellants ob- 
tained possession of a third of his property. 
lt is admitted that, under the ordinary 
Muhammadan Law, they would have been 
excluded completely from inheritance by 
their uncles. The plaintiff sued on this 
ground, and the defendants set up an oral 
Will, said to have been made. by Mahfooz 


Ali, bequeathing to them one-third of his ~ 


‘property, 
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After a good deal of oral evidence had 
been recorded, the  plaintif-respondent 
made a proposal, which was recorded in 


“the followiug words by the, First Court. 


“At this stage the plaintiff agrees to abide 
by the oath of the father of Raza Husain. 
Hakim Mustafa Husain, already examined 
as a witness in the case, if he stated on 
oaths with Quran Shariff in hand that Mah- 
fooz Ali had made the Will as alleged 
by the. defendants. If he so states then 
this suit may be dismissed.” The proposal 
was accepted by the defendants, but the 
plaintiff then wished to withdraw from the 
agreement. He tried unsuccessfully to 
prove. that the witness, on whose oath he 


had agreed to rely, had been bribed. In 


the event, the First Court held that he was 
bound by the agreement. The learned 


Additional Subordinate Judge reversed this 


finding on appeal. He decided that the 
plaintiff had really made two proposals, 
(1) that on Mustafa Husain’s making the 


statement on oath, the alleged Will might 


be taken as conclusively established, and 


5 (2) that on his making the statement the 


suit might be dismissed. He held that the 


.plaintiff had not established any case why 


he should be allowed to withdraw the first 
As regards the second, however, 
he eoneluded that the plaintiff could re- 
tract it,for the following reasons:— 


Underss.9 to 11 of the Indian Oaths 
Act of 1873, the evidence given under 


‘these provisions is conclusive proof of the 


matter stated as against the person who 
offered to'be bound. It was, however, for 
the parties and the Court, acting under 


_ those provisions of the Oaths Act, to take 


care that the facts to be proved by the oath 
were sufficient for the decision of the 
suit. He concludes after referring to 
Thoyi Ammal v. Subbaroya Mudali (1): 
“The learned Munsif, therefore, was not 


. justified in dismissing the suit when 


the plaintiff withdrew his proposal that the 
suit; might ` be dismissed on Mustafa 
Husain’s taking the proposed oath. If he 
had adhered to it, then the suit might have 
been dismissed as on an adjustment under 


.O, XXIII, r.3 of the C. P. C." He, there- 


fore, remanded the suit because it was 
not admitted by the plaintiff that Mustafa 
Husain’s statement was sufficient for dis- 
posing of the case and the lower Court had 


-not considered the point. 


(1) 22.M, 234; 8 Ind Dee, (N.5.) 167, 
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- Now what happened was this: The 
plaintiff had-sued for possession under the 
ordinary Mühammadan Law. The defendant 
set up the oral Will, and the plaintiff denied 
the Will. When he made the proposal to 
&bide by Mustafa Husain's oath, the only 
question- was whether there had been an 
oral Will or not. The.oral Will set up in the 
"written statement, was one bequeathing 
one-third of the testator's estate to the de- 
fendants.  'lhere was no mention in the 
-written statement or in the pleadings, nor 
was there any suggestion by either party at 


that stage, that the oral Will contained any . 


‘other bequest, beyond the one referred: to 
in the written statement. When he made 
his statement on oath, however, with the 
Quran in his hands, Mustafa ‘Husain went 
further than this, and’ stated that the oral 
Will bequeathed two-thirds of the estate to 
the plaintiffand! his brother, and one-third 
to the defendants. It is a well-known pro- 
vision of Muhammadan Law that a Will can 
only have effect as regards one-third of the 
tastator's property, and this statement of 
Mustafa Husain's, therefore, gave the plaint- 


iff a loophole for arguing that Mustafa l 


Husain’s statement was not sufficient -for 
disposing, ofthe case. It gave him an: op- 


portunity of attacking the validity of the 


"Will, when he was no longer able to deny 
its existence. 
in my opinion, the decision of the lower 
Appellate Courtis wrong. At the time the 
proposal wasmade by the plaintiff the ques- 
tion between the parties was the existence, 
and not the validity of the Will. Ifthe Will 
‘set up by the defendants couid be proved 
to exist, then, undoubtedly, the suitwas.cap- 
able of being decided on that point alone. 
The extent to. which the parties were bound 
was not that. defined by-the Oaths Act alone, 
:but by the terms of the. agreement itself. 
The respondent has argued: that this agree- 
ment was not. binding at all, because it was 
a,one-sided agreement, and there: was no 
consideration for the’ offer made by the 
plaintiff. This is, however, not the case. In 
agreeing to. the. proposal, the defendants 
ran the risk of having Mustafa Husain’s 
evidence greatly discounted, if he were to 
refuse to take the oath on. the Quran. When 
.the: agreement was: aecepted by the de- 
-fendants, and recorded bythe Court, it was 
Ja. complete adjustment of the suit. There 
was nothing more for the: Court. to. do, ex- 
cept to record. the fact that Mustafa. Husain 
" had taken the oath; and’ that the. shit was, 


} 
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therefore, dismissed, or, that. he had not: 
taken the oath, and: that the suit would 


proceed. The learned ‘Counsel for- the 


‘appellants has referred to a number of ` 


decisions in suppert of his argument, 
‘among them being Jamna-Dass v. Nanda 
(2), Samibai v. Premji Praga (3) and Pragdas 
and: Sagurmall v. Girdhardas Mathuradas 
(4); but the provisions of O. XXIN,r. 3, 
C. P. C., seem to me to be sufficiently clear 
in themselves. Itis pointed out that the 


position is much clearer than it was þe- . 
fore & 375.ofthe old. ©. P. ©; had been ` 
superseded by that Order. L,therefore,allow ^ 


the appeal. with costs, set. aside. the. order 
of remand. passed by the: lower Appellate 


Court, and: direct that the order of the-First. 


‘Court dismissing the suit be restored. | 
Z. K. , Appeal allowed.. . 
(2) 49 Ind. Cas. 1005; 118 P. R. 1919; 20 P. W. R, 

1919 


~T (3) 90 B. 304; 10 Ind. Dee: (x. s.) 762. — 
(4) 96 B. 76; 3 Bom. b. R.. 431. | 





CALCUTTA. HIGH. COURT. 
LETTERS Patent APPEAL No. 32 or 1924. 
December 21,. 1923: 
Preseni:—dJustice Sir Asutosh Mookerjee,. 
Kr., and Mr. Justice Suhrawardy.. 


GANESHCHANDRA PAL.—PrAiNTIEF— 


_.@ APPELLANT 
| Versus l 
CHANDRAMOHAN DATTA—DEFENDANT 
—RESPONDENT. ' 


Bengal Ténancy Act (VITI of 1885), s. 49-—Writ- . 
' ten lease’, in el. (b), meaning of—Agreement to’ con- 


tract out of provisions: of section. validity: of—Gon- 
struction of decree—Consent’ decree. containing clause 
requiring. payment. of premium on expinyof certain: 
period, effect of —Ejectment-—Notice to quit necessity 


of. 

a (a) and (b) of. s: 49 of the Bengal: Tenancy. 
Act must be read together and where. cl. (b men- 
tions a. written. lease it must be: understood that 
reference is made by' implication’ to cl. (a) which 
‘speaks of a written lease for a term. [p: 731, col: 2.]. 

It is not opem» to. a landlord: and: a. tenant. whose 
mutual relation is governed. by the provisions of 
the Bengal Tenancy’ Act to contract themselves out 
ofthe provisions of s. 49 of the Act. It is immaterial 
that the agreement is contained! in a deeree: which 
has been made by consent ow the basis: of a. petition 
of compromise. [p..732, coli 1-1 ar 

In a suit. between. a: landlord and. a tenant, who 
held under a tenancy without a ‘written lease, a 


-decree- was passed: by consent’ oft: parties: based: on ' 


a petitiom.of compromise, whereby: it was. provided: 
that the tenant shall pay at the end of each:nine-yeans 
a certain sum as premium if he should cultivate tlie. 


t 


bo 
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‘land by other persons, but only half of that sum if 
he himself, or his .sons, or grandsons, carried on the 
cultivation by themselves : 

Held, (1) that, this clause in the decree did not 
transforma tenancy foran unlimited time held with- 


out à written lease into:a tenancy for a term held. 


under a written lease - within- the meaning of s. 49 
of the Bengal Tenancy Act and had not the effect of 
creating "à lease for a term of nine years with a 
covenant for renewal; lp. 731, col. 2.] 

(2) that, therefore, the landlord was not entitled 
to eject the tenant in the absence of a notice to quit 
as required by cl. (b) of s. 49. of the Bengal 
Tm Act. ip. 732, col. 1.] 4 
, Case-la € 

Letters Patent Appeal from. a jud gment of 


Mr., Justice; Newbould, dated the 14th May 


1993, in Appeal from Appellate Decree’ 


No. 1172, of 1921, against the decision, of:the 
Subordinate Judge, Hughli, dated the 17th 
February 1921, confirming that of the Munsif, 
Serampore, dated the 17th June 1920. 

Babus Surendra Chandra Sen and Nani- 
lat Dey, for the Appellant. >. 

‘Babu Sib, Chandra Palit, for the Respond- 
ent. 

JUDGMENT.—This is an appeal 
under cl. l5 of the Letters Patent from 


the judgment of Mr. Justice Newbould in- 


a suit for eyectment. a a 
In 1897, the first: defendant took the land. 


from the plaintiff, à raiyat and. thus be- 
came an under-raiyat. In 1907, the. plaintiff 


sued ‘to eject the defendant after service 
of notice under s, 49, Bengal Tenancy Act. 
On. the 13th June.1903 a decree was made 
in that suit by consent of parties. On the. 
20th November 1919; the plaintiff institut- 
‘ed the presènt suit for ejec&ment on the 
theory that the defendant had, in accord- 
ance with. the provisions of the consent. 
. decree, forfeited thé tenancy and was a 
trespasser in occupation. The Trial Court 
dismissed the suit. ‘That decision has been, 
affirmed successively by .the: Subordinate 
Judge and by Mr. Justice Newbould. We 
are of opinion that the decree of dismissal 
must be maintained. . . | | 
In 1907, -when the plaintiff sued. to 
ejcet the defendant after notice under: s. 49, 
Bengal Tenancy Act, the defendant was 
an under-raiyat. The tenancy was for an. 
unlimited time and there was no written. 
lease: The under-ra?yat could, consequ- 
ently, be: rejected only in. accordance with 
s: 49. That section provides that an under- 
raiyat shall not, be liable to. be ejected, by. 
his landlerd éxeept'-(a) on the expiration 
of the term’offa written lease, and (b). when 
holding otherwise..than under a written 


lease; at the énd-of the. agriculturak ‘year. 


wi 


^ 


w discussed. ` aji 
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next following the year in which-a notice 
to quit is served upon him by his land- 
lord. This section was interpreted by a. 
Full Bench of this Court in Raj Kumari. 
Debi v. Barkatulla Mandal (|). The Full, 
Bench ruled that cls. (a) and (b) must be. 
read together and that when cl. (b) mentions. 
a written lease, reference is made byim- 
plieation to cl. (a) which speaks of a written 
lease for a term. In the ease before us, 
there was no written lease for a term at 
the, inception of the tenancy. The ques- 
tion thus arises whether the defendant, at 
the commencement of this suit, held under 
a lease for a term. Ifthe answer be in the 
afürmative. he is liable under s. 89 read 
with s. 49 (a) to be ejected by his land- 
lord in execution of a decree made ina 
suit instituted on the expiration: of the 
The plaintiff 
urges that, by virtue of what happened in 
the suit of 1907, the defendant holds under 
a written lease for a term. This contention 
must be tested by reference to the terms. 
Of the ‘compromise which formed the 
foundation of the consent decree, dated the 
I3th June 1908. The compromise, as in- 
corporated in the decree, provides that 
the defendant shall pay to the plaintiff 
for the past period a sum of Rs. 20 as 
premium. in addition to the annual rent 
of Rs. 12-8-0 and shall thereafter pay, 
at the end of each nine years, Rs, 44 as 
premium if he should cultivate the land 
by other persons, but only Rs. 22 if he 
himself or his sons or grandsons should 
carry on the cultivation by themselves. 
This did not, in our opinion, transform 
whát was a tenancy for an unlimited time, 
held without a written lease, into a tenancy 
for a term heid under a written lease. 
This is not a case, where as in Ali Mahamad 
Bepart v. Nayan Raja Bhuiya (2), Abdul 
Karim Patwart v. Abdul Rahaman (3) and 


Aminnudt Dafadar. v. Ananda Chandra 


Pal, (4) the lease is for a term of nine years 
with a covenant for renewal. 


We are not unmindful that the compro- 
mise provides that if the defendant should 
defuult in the payment of premium in 
accordance, with its stipulation, the plaint- 

(1) 12 Ind. Cas. 161; 39 C. 278; 16 °C. W. N. 6: 14 
C. L. J. 407. 

(2) 13 Ind. Cas. 912; 16 C: L. J. 122; 16 C. W. N. 
620 note. .. ' | 4 
i & 13 Ind. Cas. 364; 15 C. L. J. 672; 16 0. W. N: 


(4) 46 Ind. Cas. 924; 28 @: LJ. 507: — , 


e . 2 


— Ma——HÓÀ m Bah 


nyan. 
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Mt would be entitled to eject him from the 
land of the tenancy. But this is of no 
avail, Under s. 89 a tenant can be ejected 
only in execution of a decree and this 
must be read’ with the provisions of s. 178, 
gub-s. (1), el. (c), which ordains that nothing 
in any contract between a landlord anda 
tenant, made before or after, the passing 
of the Bengal Tenancy Act, shall entitle a 
landlord to eject a tenant otherwise than 
in ‘accordance with the provisions of the 
Statute. Itis consequently not open to a 
landlord and a tenant, whose mutual rela- 
tion is governed by the provisions of the 
Bengal Tenancy Act, to contract them- 
selves out of the provisions of 8.49 We 


- have been pressed, however, to hold that 
‘the position is different, where, as here, 


a decree has been made by consent on the 
basis of a petition of compromise, This 
contention is clearly untenable. As Sir 
James Rarke, J., observed in Wentworth v. 
Bullen (5), the contract of the parties is 
not the less a contract and subject to 
the incidents of a contract, because there 
is superadded the command of the Judge. 
To the same effect is the principle enun- 
ciated in Huddersfield Banking Co. v. Lister 
(6), namely, that a consent order is a mere 
creature of the parties and if greater 
sanctity were attributed to it than to the 
original agreement itself, it would be giv- 
ing to the branch an existence which is 
independent of the tree, for the consent 


' order is only the order of the Court carry- 


ing out the agreement between the parties. 
This principle is in essence recognised 
in s. 147-A, Bengal Tenancy Act, which 
deals with the, compromise of suits bet- 
ween landlords and tenants and provides 
that a decree passed in accordancé with 
any lawful agreement, compromise or satis- 
faction shall be final so far as it relates 
to so much of the subject-matter of the 
suit as is dealt with by such agreement, com- 
promise or satisfaction. In our opinion, 
an agreement to contract out of the re- 
quirements of s. 49, Bengal Tenancy Aet, 
ifin reality there was such an agreement 


in the present case, would not operate to ' 


entitle the plaintiff to eject the defendant 
contrary to the provisions of the Bengal 
Tenancy Act. 


B. & O.-840 at p. 850; 33 R. R. 353; 9 


(5) (1829) 9 
J. (o. 3.) K. B. 33; 109 E. R. 313 


(6) (1895) 9 Oh. 273; 64 L. J. Ch. 523; 43 W.R.” 


507; 72 L, T, 703; 12 R, 331, 


SECRETARY OF STATE FOR INDIA V. BEJOY KUMAR ADDYA. 
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The result is that the- decree made by 
Mr. Justice Newbould is affirmed. and this 
appealis dismissed with costs. 

Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 256 or 1922. 

November 15, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Rankin. 
SECRETARY or STATE ror INDIA 

` IN COUNCIL —APPELLANT 
versus 
BEJOY KUMAR ADDYA AND OTHERS— 
RESPONDENTS, i 

Land Acquisition Act (I of 1894), s. 28—Com- 
pensation—Tenancy-at-will, whether has market-value 
— Land held under Government—Resumption clause— 
Apportionment of compensation. ` 

Even where a tenancy is so precarious as that 
of a tehant-at-will his interest in the land may have 
an appreciable market-value: within the meaning 
of s. 23 of the Land Acquisition Act. |p. 733, col. 1.] 

Girish Ghandra Roy [Sadhu Charan] v. Secretary 
of State, 55 Ind. Cas. 150; 31 C. L. J. 63; 24 C. W. 
N. 184, followed. 

Proceadings were taken under the Land Acquisi- 
tion Act on behalf of the Caleutta Corporation, to 
acquire certain land which was held by the respond- 
ent under a lease from Government containing the 
following clause “If any portion or the whole of 
this land be required for the Government, we shall 
give up the same without any compensation,” The 
lease had contipued over a period of 53 years. In 
apportioning the compensation payable in respect of 
the land the Land Acquisition Judge held that the 
Government should have besides the capitalised value 
of the revenue payable in respect of the land one- 
eighth of the amount awarded as compensation : 

Held, that the distribution made by the Judge was 
prima facie fair. [p. 733, col. 2.] 

Case-law referred to. 

Appeal against & decree of the Special 
Land Acquisition Judge, 24.Parganas, 
dated the 26th May 1922. 

Babu Surendra Nath Guha, 


Appellant. 

Dr. Sarat Chandra Basak, Babus Anilendra 
Nath Rai Chowdhury and Gour Mohan 
Dutt, for the Respondents. 

JUDGMENT.—This is an appeal by 
the Secretary of State for India in Council 
in an apportionment case under the Land 
Acquisition Act. 

- The respondents held the property ac- 
quired, under a grant made in their 
favour on the Ist February 1861 by the 
Collector of the 24-Perganahs, _ The settle- 


for the 


[84 T. C. 1054]. 
ment was permanent, but a clause was 
added at the end of the lease in the fol- 
lowing terms: "If any portion or the 
whole of this land be required for the 
Government, we shall give up the same 
without any compensation." The Govern- 
ment, as landlord, has never exercised its 
power to resume the land by virtue of 
this clause. On the other hand, on the 
oth May 1914, a. declaration was made 
under s. 6 of the. Land Acquisition Act 
that the land was to be acquired for.the 
purposes of a road in continuation of the 
Kali Temple Road, westward to Tolly’s 
Nallah. This declaration was published 


at the instance of the Calcutta Corporation . 


which required the land for public pur- 
poses. The Collector refused to make an 
award on the ground that the land be- 
longed to the Government and thatit was 
not necessary to. make an award under 
the provisions of the Land Acquisition 
Act in respect'of property owned by the 
Government itself. This view was nega- 
tived by this Court: Bijoy Kumar Addy 
v. Secretary of State (1) and an award 
was subsequently made. Nothing, however, 
was allotted to the respondents on the 
_ ground that they were tenants-at-will; it was 
evidently overlooked that even where the 
tenancy is so precarious as that of a tenant- 
at-will, his interest in the land may have 
appreciable market-value within the mean- 
ing of s. 23 ofthe Land Acquisition Act: 
Girish Chandra Roy [Sadhu Charan] v. 
Secretary of State (2). There was a further 
appeal to this Court and on the Ist June 
1921, Woodroffe and Cuming, JJ., held that 
the stipulation mentioned in the lease did 
not make the grantees tenants-at- will: Bejoy 
Kumar Addy v. Secretary of State (3). An 
award has now been made and the amount 
has been distributed between the tenants 
and the Government as the landlord. 
The Land Acquisition Judge has held 
that the Government should have, besides 
the capitalised value of the revenue, one- 
eighth of the amount’ awarded as compen- 
sation. We are not concerned with the 
accuracy of the calculations made by the 
Judge in order to determine the present 
value of a perpetual lease which is resum- 
able at the option of the landlord but 
has not been resumed during a period of 


(d 30 Ind. Cas. 889; 250. L. J. 476." 
2) 55 Ind.: Cas. 150; 31 O. L. J. 63; 24 G.. W. N. 


4 


4: 
(3) 84 Ind. Cas. 727; 40. O. L, J. 301, 
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53 years. We are of opinion that the 
distribution made by the Judgeis prima 
facie fair. The Government- did not put 
into operation the resumption clause for 
a period of 53 years. The Government 


did not move when approached by the 


Corporation with the request that the land 
should be acquired for publie purposes. 
In such circumstances we are not pre- 
pared to say that the share of the com- 
pensation money which has been awarded 
to the“ Government is inadequate. As 
Lord Buckmaster observed in F'akrunissa v. 
Iearus Sadik (4) and Nabakishore Mandal v. 
Upendrakishore Mandal (5), itis the duty of 
the appellant to satisfy the Court of Appeal 
that the „decision of the Trial Court is 


erroneous; the appellant here has not dis- 


charged that burden. 

The result is that .the award made by 
the Court below is affirmed and this appeal 
is dismissed with costs. We assess the 
hearing-fee at three gold mohurs. 

ZK. — ppeal dismissed. 

: (4) 63 Ind. Cas. 898; 25 C. W. N. 866; 17 N. L. R. 


712 (P. 0. 

oF 65 Ind. Cas. 305; 26 C. W. N. 322; 350. L. 
J. 116; 20 A. L. J. 22; (1922) M. W. N. 95; 42 M.L. 
J. 253; 24 Bom: L. R. 346; 15 L. W. 417; 30 M. L. T. 
234; 3 P. L. T. 311; (1922) A. I. R. (P. O0) 39 (P. C.). 





‘LAHORE HIGH COURT. 
Seconp Orvin APPEAL No. 1171 or 1924, 
‘November 24, 1924. — 
Present:—Mr. Justice LeRossignol. 
YUSIF ALI KHAN-—-PLAINTIFF— 
l ÁPPELLANT 
VETSUS 
ABBAS ALI KHAN-—DEFENDANT 
— RESPONDENT. 

Limitation Act (IX of 1908), s. 14--Ejectment through 
Revenue Courts, failure of—Defendants recorded as 
tenants-at-will—Ejectment, suit for, in Civil Court— 
Limitation—Time spent in proceedings in Revenue 
Courts, whether can be excluded. 

Certain shamilat land was partitioned and was 
allotted to the plaintiffs but remained in possession 
of the defendants who were recorded in the Revenue 
Records as tenants-at-will of that land. Some years 
afterwards plaintiffs secured the issue of a notice of 
ejectment unders. 45 of the Punjab Tenancy Aot 
against the .defendants and the latter thereupon 
instituted a suit to contest their liability to eject- 
ment inthe Revenue Court. This suit was eventually 
decreed, whereupon the plaintiffs, without any delay, 
instituted á suit in the Civil Court for the eject- 
ment of the defendants. This suit was filed more than. 
12 years after the date.of the partition; 


754 


Oourt immediately: after their failure:in the Revenue 
Courts and their, action in attempting to secure the 
ejectment of the, defendants in the Revenue Courts 
being a bona fide proceeding in view ofthe fact that 
the defendants were recorded in the Revenue Records 
as tenants under the plaintiffs, the plaintiffs were en- 
titled tothe-benefit of the S Me of s. 14 of the 
Limitation Act. [p. 734, col. 2.] 


i E | appeal from ‘a decree: of the 
Senior Sub-Judge, Rohtak, dated the 23rd 
January 1924, reversing that of the Sub- 
Judge, Fourth Class, Rohtak, dated the 31st 
October 1923. 

' Mr. Shamaàr Chand, for the Appellent. 
Lala Fagir Chand, for the Respondent. 
JUDGMENT. —In this and the three 

connected appeals the main. question for 

decision is whether the suit was brought 
within time. The suit was' brought for 
possession of land which originally shami- 
lat, was partitioned some 12 years before 
suit and was allotted to the plaintiffs but 
remained in the possession of the defend- 
ants who were recorded in: the Revenue 


',.— Records as tenants-at-wil of that land. 


The partition took place, according to the 
instrument of partition which must be 
regarded as conclusive, with effect from 
kharif 1910, i.e. October 1910. The suit was 
instituted on the 9th January 1923 more 
than 12 years after October 1910 and prima 
facie was time-barred, and the main ques- 
tion for decision is whether it is brought 
within time by the action of the plaintiffs 
in the Revenue Courts. In November 1921 
they secured -the issue of a notice of 
ejectment under s. 45.0f the Punjab Tenancy 
Act. The defendants instituted a suit to 


contest their liability to ejectment in the. 


Revenue Court but that suit was dismissed 
in default on the 25th May 1922; "where- 
upon the plaintifis applied to be put in 
possession and. were put in possession on 
the 4th June 1922. Inasmuch, however, 
as the land was in the possession of tenants, 
their possession was merely symbolical and 
being effected merely by beat of drum and. 
proclamation they must be held: in accord- 
ance- with Khub Ram v. Surat (1) to have 
received no possession atall. On the 9th. 
June 1922 the defendants applied for res- 
toration of their suit to contest ejectment, 
The. suit was restored and in December 
1929 the notices of ejectment were cancel- 
led whereupon the plaintiffs. without any: 
delay’ instituted these-civil suits. 

;, 29 Ind. Oas, 7535 20 P. R. 1017; 36-P, LR. 1017; 

223 P. W.R. 19171: | 


mo 


Yust?, ALI KHAN v. ABBAS aii KAN. 
* Held, that the plaintifis having come to the Civil — 


[sai C. 1924) | 


It is urged that the ruling printed as 
Khub Ram v. Surat (Y) is of doubtful ac- 
currey inasmuch as the ‘object of ‘the’ 
law is merely to secure publicity of the 
delivery proceedings and when, as in this 
case, it is quite clear that the defendants, 
had knowledge of those proceedings, the 
failure to post a notice on the property 
delivered is a mere irregularity. There is 
much to be said for this argument but as 
a Single Bench I am not conipetent tó' 
Ignore the ruling of the Division Bench 


and’ must follow it. I consequently hold 


that'in June 1922 the plaintiffs were not put 
in possession ofthe land: in dispute and can- 
not, therefore, date their possession and 
dispossession from that time, ` 
^ This notwithstanding, I am of opinion 
that the suit is brought within time by 
$. 14 of the Limitation Act. It will be 
observed that the plaintiff came to the 
Civil Court immediately after their failure 
in the Revenue Courts and were not guilty 
ofany delay and it cannot be doubted that: 
but for the artificial splitting of jurisdic- 
tion between the Revenue Courts and the. 
Civil Courts the plaintiffs would have, 
been'entitled to succeed ifthe Revenue 
Courts could have decided the case between 
the owner and a trespasser. Inasmuch. as 
the defendants were recorded in the Reve- 
nue Records as tenants under the plaintiffs, 
the. plaintiffs' action in attempting to 
Secure their ejectment as-tenants cannot 
be held: to have been other.than a bona 
fide proceeding even if they did lead evi- 
dence on the incidents of the tenancy 
which had heen stigmatized by the’ Revenue 
Courts as false. 
- For this reason I hold that the plaintiffs 
are entitled to exclude the time spent by 
them: in the proceedings in the Revenue 

Yourts and I find that the suit is within. 
time. I accordingly accept the appeal and 
remand ihe case “for a decision on tlie: 
remaining issues. 

Costs to follow final event: 
BLK, Appeal accepted; 
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CALCUTTA. HIGH. COURT. 
| APPEALS FROM APPELLATE DECREES 
. Nos. 1810, 1814-17, 1819 AND 1839 or 1921. 
July, 4, 1923. 
Present:—Mr. Justice Rankin and 
Mr. Justice B. B. Ghose. 
JANABALI MOLLA-—DEFENDANT— 
| APPELLANT 
s ` versus 
Tue PORT CANNING and LAND 

IMPROVEMENT Co., Lirp.—PLatINTIFFS 

~--RESPONDENTS. 

Bengal Tenancy Act (VITI of 1885), ss. 3 (10), 20— 
“Occupancy right, acquisition of; mode of—“Village,” 
. «meaning of. 2 

A tenant-can establish rights' of occupancy only in 
accordance with the provisions of the Bengal Tenancy 
Act. He cannot have recourse for this purpose to 
doctrines which prevailed before the law of Landlord 
:and Tenant was .codified in Bengal. [p. 735, col. 2.] 

The word “village” in s. 20 of the Bengal Tenancy 
Act is restricted to the meaning given to that word 
by cl. (10) of s.3 of the Act. [p. 735,.c01.2.] 

‘In order that an.oceupancy right may'be acquired 


rl 
- 
[i 


the land must be held in a village for a period of 12: 


‘years, and if the land has not been comprised in. 
any yilage in the statutory sense, the condition of 


the acquisition of occ oa right has not been ‘com- - 


plied with. [p. 736, col. 2. 
. Sreemanto Bhavasa v. The Port Canning and Land 
Improvement Co. Ltd., 55 Ind. Cas..330, followed. 


. Appeals against the decrees ofthe Sub- 
ordinate Judge,. First Court, 24-Perganas, 
dated the 17th November 1920, affirming 
those of the Munsif, Second Court, 
iBasirhat, dated the 23rd December 1919. 


Dr. Sarat Chandra Basak and Babu Sisir, 


Kumar Ghosal, for the Appellants. 
-- Babus Dwarká Nath Chuckexbutty, Ram 


Chandra Mazumdar and. Rama  Prosad: 


AMookerjee, for the Respondents. 


JAUDGMENT.—These are second. ap- 
peals in.suits brought under s. 46 of the 
Bengal Tenaney Act by. the landlords 
against tenants for the settlement of fair and 
equitable rent for the holdings. “There are 
in all sevén suits before the Court-in appeal, 
The defence taken as regards all these suits 
is that the defendants are occupancy raigats 


and that.aecordingly they are not within, 


the seope of the section sued. They also 
say that the.rent.which+ has been fixed is 
excessive and has‘been fixed upon an im- 
proper principle. There js one particular 
question with regard to Suit No. 99 which 
is now Appeal No, 1817, 

Now the difficulty upon. the first question 
is that the lands in suit are lands in the 
Sunderbans and: it appears that no notice 
was issued. by:the Collector declaring the 

area. as: constituting, villages. until some 
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date in 1912. For the: present purpose it 
may be taken that the lands in respect 
of which the occupancy right is claimed are 
lands im all cases of which the defendants 
have been in possession for 12 years, The 
objection taken is that until 1912 there 
was no village within the meaning of the 


- -Bengal Tenancy Act, and, therefore, the con- 


dition prescribed by s. 20, sub-s. (1) has 
not been complied with, that is to say, the 
defendants have failed to show that any of 


‘them continuously held asa vaiyat, lands 


situate in any village for a period of 12 
years. 

Now, Dr. Basak has argued before us 
several points. First, he maintains that in 
addition to the methods to be found pre- 
scribed in the Bengal Tenancy Act there 
‘still survives running part passu with 
them the old method of acquisition of oc- 
It would seem clear that 
the Act of 1869 which was wholly repealed 
is not now in force. Nor can a similar 
contention be put forward as regards Act X 
of 1859. Theappellants’ Vakil is, therefore, 
driven on this branch of his case to suggest 
that there is stil] running together with the 
provisions of the Bengal Tenaney Act the . 
old provisious which I may call the Com- 
mon Law on the subject in this country 
which give to khudkast raiyats certain 
rights which are denied to patkast raiyais. 
We arenot ofopinion that it was. intended by 
the Bengal Tenancy Act to keep these older 
doctrines. alive. It is perfectly true that 
the rights formerly enjoyed by the tenants 
have by successive Acts been enlarged rather 


“than restricted. But since the rights have 


‘been enlarged and the tenants who are to 
be held entitled to these rights are to be 
held entitled on the constructions of the 
more ‘liberal Code and not by a resort to 
antiquated theories. The whole scheme of 
the Bengal Tenancy Act asa Code would 
be irretrievably spoiled if it were open to 


‘the tenants to fall upon other systems 


which were prevailing many years ago. 
Putting on one side that contention we 
come to the next question. It is said that 
if one looks carefully at s. 20 of the Bengal 
‘Tenancy Act one finds that the word village 


‘as therein mentioned cannot be intended to 


be restricted to.the meaning given by 
cl. 10: of the 3rd section where the word 
village is defined. The section says this 
that “any person who for a period of 12 
‘years, whether wholly or partly before or 
after the commencement of this: Act has 


136. 
‘continuously held” and so-forth: Now the 
importance ofthe unit village orily arose . 
at the commencement of the Bengal Ten- 
‘ancy Act of 1885. Under the previous law 
as‘a tenant could only get an occupancy 
right by holding an identical piece of land 
the importance of the definition of an area 
of a village for this purpose did not arise. 
It issaid then that as there could be no 
village in the statutory sense before’ 1885 
the first clause of s. 20 which, undoubtedly, 
"refers to possession prior to the commerce- 
‘ment of the Act must be construed to 
refer to.the village in the popular sense 
or in some other sense than the statutory 
sense,’ Now, there is no doubt that the de- 
finition i in s.3 would have to give. way if 
there is plain repugnance in the .context. 
Butin this casea careful scrutiny of the 
definition ‘shows no such, repugnance ; 
because the word village means an area de- 
fined „surveyed and recorded asa distinct 
and separatè village in one or other of 
three ways. The first is a matter of past 
history. Thesecond and third look forward 
to the future. The first thus refers to the 
general land revenue survey which had 


been made of the Province .of Bengal, 
"Therefore, in the strict sense of the Statute ' 


and doing no violence to any part.of it 
there is a meaning to be given to the word 
village for the purpose of the section prior 


to 1885 over a very large area of Bengal, . 
namely, the whole area for which a revenue: 


survey had been made, For this reason 
it does not seem to me sound to say ‘that 
the statutory meaning of the word village 
in the first clause of s, 90 gives rise to any 
impossible construction or to any repug- 
nance, 


The next contention is, that the Statute 
does not expressly say that the lands must 
have been situate in an area defined as a 
village during the „whole 12 years. Now, 
on that matter there might be something 
to be said ifthe question- were absolutely 
open. We have been referred to the judg- 
‘ment of Chatterjee and^Panton, JJ., in 
Miscellaneous Appeal 
[Sreemanto. Bharasa v. The, Port Canning 
and Land Improvement Co., Ltd.(1). D 
understand it has been reported . in some 
volume of Indian Cases. That deals ‘with 
the whole of the contentions on this branch 
of the case put forward by. Dr. Basak so 
ably on behalf of the ci The ruling 


(1) 55 Tad, Cas, 330. et 


No. 18 of 1919 
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is that in order that--an- occupancy right 
may be acquired the land must be held in a 
village for a period of 12 years and thàtif . 
the land has not been comprised in any 
villáge in the statutory sense the condition 
of acquisition of. the occupancy right has 
nof been complied with. 

he next point is a point with ag 
to all the cases. It is said that the learned 
Subordinate Judge instead of applying the 
test laid down by s. 43 on the question of 


settlement of the amount of fair-rent has 
‘gone by a, fanciful notion of the jth of 


the gross produce as being the historical ' 
amount that was obtained by the Rajas in ` 
the old days. But looking at the judgment 
we do not think that that is so. The 
learned Subordinate Judge appears to . 
have gone into the particular facts of these 
cases at considerable length and he has 
merely referred to à book by a distinguish- 
ed learned Judge of this Court Mr. 
Justice Sarada Charan Mitter. which refers : 


to ith of the produce as the amount used i 


to be taken by the Hindu Rajas. It cannot 


.be said that his judgment was based on 


any fanciful notion. 

The remaining question is of some little 
obscurity. It has reference to Suit No. 99. 
The learned Munsif dealt with this case 
among a batch of cases. According to him, 


"the rights of the tenant might have ripened 


-— 


into occupancy right under the Act of 1869 
were it not that there had been changes 
in the natWre and terms of the holding by 


"reason of addition or amalgamation of fresh 


lands. When one looks to- the particular 
statements made by the.Munsif as to this 


holding it appears' that the -amalgamation 


about which the Munsif was troubled did 
not ‘take, place until the year 1902 
and later. If that were. the position - 
there would be some difficulty, because 


if it is clear that by 1885 the tenant 


had occupancy right under Act of 
1869 then from’ the commencement of 
the Bengal Tenancy Act he held that right 
under the saving clauses of the Bengal 
Tenancy Act and he would not lose his oc- 
cupancy right upon the narrow terms of 


Act of 1869. When, however, we consider.. 


the findings of the learned Subordinate 
Judge . with. reference to this particular. 
case and when we scrutinise that finding 
by the. dakhilas that are on the record the 
finding is that this tenant had not in 1885 
acquired the occupancy right under the pre- 
vious law. We have asked 2 be referred tq 


[84 I~, 1924] 


the. dakhilas., We have been informed that 
the only dakhila$ are first of all one of 


1974 B. 5. and the next one of 1308. "These: 


dakhilas do not refer to the. same land and 
there is no eviderice on the record to con- 
nect them in any way. In these circum- 
stances the ‘finding of fact of the learned 
Subordinate Judge thát the dakhilas put 
in show that fresh lands were added to 
this holding from time to time when jamas 
were created have to be given their ordin- 
ary meaning. -There is absolutely nothing 
to show that this defendant has inherited 
this land from his ancestor. The learned 
Subordinate Judge is not of opinion that 
this particular tenant had acquired occu- 
pancy right when the Bengal Tenaney Act 
came into force. ~. 

For these reasons these appeals fail on all 
points and all of them must be dismissed 
with costs. 


ZSK Appeals dismissed. 
PRIVY COUNCIL. 
APPEAL FROM THE Bougy Hren Court. 
July 5, 1922. 


Presènt: —Lord Sumner, Lord Parmoor, 
Lord Wrenbury and Sir Arthur 
'Cliantiell, 

SOCRATES ATYCHIDES—Aresutawr 


THE - SECRETARY. o | STATE ror INDIA 
Oe AN "COUNCIL —RESPONDENT. 


Prize proceedings —V essel belonging to Persian subject 
. z:Commercial Turkish domicile till outbreak. of war-— 
Change of domicile—Burden of proof—Condemnation 
of vessel when justified. 


Where the owner of a vessel captured as.a prize, a 


Persian subject, had, at the: time of: the capture, a com- 
mercial domicile in Constantinople and it. appeared 
that he had never formed any intention nor taken any 
steps to divest himself of that commercial domicile till 
the outbreak of War between limgland and Turkey: 

Jleld, (1) that the onus. wason him to satisfy the 
Court that the commercial Turkish domicile w hich he 
had -retained up to the time when war broke oùt had 
beeh‘altered; [p. 738, col. 2.]. 

(2) that in the. absence of the onus being discharged, 
the eondemnation of his vessel as a Turkish vessel was 
justified. [p..739, col. 1.] 

. Appeal from the judgment and decree 
of the Bombay High Court, (Sir Norman 
Macleod, Kr.; C. J.) dated the 9th June 1919, 
reported -AS 5 Ind. Cas. 372; 44 B. 6L 
Mr. A. Mirza. Khan, for the Appellant. 
Sir Leslie Scott, K. C. and Hon'ble 


| Geoff rey Lawrence, for .the Respondent, 
` 24 ; RET 


. been. heard on two occasions. 


"y 


sooratag AT ostpus V. SECRETARY Og STATE FoR IN bia; 041 


ij J UDGMENT. 

Lord Sumner.—Althou gh their Lord- 
ships do not find it necessary to call upon 
the Crown for any argument they must 
not be understood to cast the smallest 


: slight upon the argument which has been 


advanced to them on behalfof the appel- 
lant in so doing. Indeed they wish to sav 
that great assistance has been rendered to 


: them by the brevity, the clearness and the 


good judgment which Mr. Mirza has dis- 
played on behalf of his client; but their 
Lordships have come to the conclusion 
that there is no ground made out upon 
which. they can interfere with the condem- 
nation which was pronounced in the Court 
below. 

The ease is a claim in prize for the 
condemnation, of the “Kara Deniz.” It has 
On the first, 
the learned Judge found that the forma- 
lities.of the transfer to the claimant 
appeared to be complete, but he had doubts 
which the circumstauces certainly seem to 
have warranted, whether the transaction 
might not have been a collusive one entered 
into for the purpose of assisting the Tur- 


kish Government, then an enemy of His 


Majesty, and accordingly the case was 
adjourned to give the claimant the oppor- 
tunity of calling further evidence upon that 
point. Subsequently the case came on 
again, and a decree of condemnation was 
pronounced upon the ground that the 
claimant had, at the time of the capture 
and continuously thereafter, a commercial 


domicile in Constantinople, and that he had 
never formed any intention or taken any 


steps which had the effect of divesting 
him of that commercial domicile and adopt- 
ing some other, If the decision that he 
had not done so, and had, therefore, retained 
his Turkish commercial domieile, was cor- 
rect, it is not contended before their Lord- 
ships that the condemnation was not pro- 
perly pronounced. 

The question is one of fact, and depended 
in the first. instance upon the evidence 
given as to the acts and intentions of the 
claimant. He was by race a Greek. He 
was a member of the Orthodox Greek 
Church, but born in Constantinople, a 
Tarkish subject. About three years before 


‘the war he had been naturalised as a 


Persian subject, but he continued to carry 
on his business in Constantinople as before. 

In partnership with a Turkish subject he 
traded 3s à Manager of shipping, anl in 
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co-ownership .sometimes with Turks and 
sometimes with Germans, ahd in one or 
two cases without any co-owners; he was 
owner of a number of vessels trading 
. principally im the Black ‘Sea, where they 


carried the Russian mails, and through the 


-: Suez Canal and down the Red Sea, where 
they engaged in “the pilgrim traffic to 
. Mecca. This business he carried on up to 
“the very eve of the outbreak of the war 
- between Turkey and Great. Britain. He 


happened then to be in the Pireus in 
' consequence of some trouble which one of' 


^ his vessels, the “Teheran” had got into. 
The imminence of war, must have been 


obvious to him asit was to every body - 


else, because his vessels had been employ- 


ed in transporting troops for the Turkish | 
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purpose of trying to terminate her Stay at 
Bombay for the authorities insisted- that be- 
fore the change of ownership could be recog- 
nised the register must be produced and 
put into regular order. His intention was 
to forward the vessel to a destination which 
he says had “been pre-arranged at Busra. 
Under these circumstances the burden 
of proof was- upon him to satisfy the learn- 
ed Judge that. the commercial Turkish 
domicile; which he had certainly retained 
up to the time when war broke out, had. 
been altered. ; He might have stated that 
it was his intention definitely to give it 
up, and not to resume business in Oon- 
stantinople at‘all As to that he made 


statements in evidence before the learned 


Judge which negatived any such intention, 


. Government, a service which they had. 
rendered in time of peace for some years, 
- but now were called on to render upon an 
exceptionally large scale, B3 
In the autumn of 1914 mines had been 
"laid in the Dardanelles, the traffic through 


because he said in cross-examination, “I 
shall go back as soon as the Dardanelles 
are opened. It is immaterial to me whether 
war is going on-or not. I want to go 
to look after my business." I was afraid of 
the safety of my wife and family as they 


- the Straits was no longer conducted in the 
ordinary mode of times of peace and it 
- could hardly have been a surprise to him 
when, at the Pireus, he learned that war 
: had formally begun. He took an early 
opportunity of removing.from the imme- 
diate area of war his wife and children, 
and brought them to the Piræus.. His 
Turkish partners he left in Constantinople. 
His material interests were there, ‘because 
his ships, except the “Teheran” and the 
"Kara Deniz," were in the hands of the 
Turkish Government, and his,undertakings, 
therefore,.continued as befóre in Constan- 
tinople though they were seriously ham- 
pered, and perhaps brought to a stand still 
by the war. He next devoted himself to 
' the fortunes of the “Kara Deniz,” which he 
had bought in the previous August. It 
may be assumed for present ‘purposes that 
everything connected with the pur- 
chase was done in good faith, but she was 
'a vessel at that time on passage eastwards 
and reached Bombay before he had been 
able to communicate with the captain for 
the purpose of taking the formal steps 
necessary to change her flag and to 
‘establish her as a Persian vessel. She 
reached Bombay flying the Turkish flag, 
under thé command of a "Turkish: captain, 
with a Turkish crew; she had .no register 
on: board;'but' in other respects she was 
documented as a Turkish vessel. He ac- 
gordingly went to Bombay himself for the 


grounds would 
.the conclusion, drawn by him from the 
- oral evidence which the appellant gave, in 
' spite of the fact that he spoke Greek, and 


were Greeks. Itis true that in re-exami- 
nation he said: “I do not want to trade 
there while -war continues. If I go, to 
Jonstantinople I:would try and get my 
ships to Piræus,” andit is suggested that 
what he really meant was that he expected 
that very shortly, not. only would Con- 
stantinople be in the-hands of the British 
forces, but apparently would have been 
annexed to the British: Empire: and, have 
become a British possession. No grounds 
dre shown foreso far-reaching ari anticipa- 
tion as that but.at any rate he gave this 
evidence before the learned Judge, : who 
formed: his own opinion as toit. -Cogent 
be needed to alter 


that it seems doubtful whether the inter- 
preter thoroughly understood Greek, while 
the Court did not at any rate profess to 
understand that language. Every act of 
Mr. Atychides at the time was consistent 
with the intention to retain his commercial 


- domicile at Constantinople, and is inconsist- 


ent with any intention to divest himself 
of “it. ‘He did his best to continue the 


- voyage of the "Kara Deniz” toa Turkish 


port, although he was not able:to show 
that there was any -particularly pressing 


commercial object in sending her to Busra 
‘where no cargo was engaged, where no 


agent' had been appointed and where, sq 


m 
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“far as appears there. was.noó ‘trade to be 
expected... He.continued to aet. exactly as 
before so far as their Lordships know. It 
may. be gaid that there was very little that 
he could do..with his business in Constan- 

'tinople, he being in the Piræus and his 
ships being. in- the hands .of the Turkish 
-Government: ‘but still. the matter rested 
with him, and: on appeal their Lordships 
‘think it is impossible to dissent from the 
conclusion -which ‘the learned Judge arrived 
‘at in that.state of the evidence, namely, 
‘that the claimant has not discharged the 
-burden of proof which lay upon him of 
showing. that he was no longer commer- 
: cially; domiciled in Turkey, as he had been 
be That being so, .ib: has not been 
rgued before their Lordships that the con- 
T should not stand. 
There were other claims raised at the 
. first trial, the nature of -which -appears 
to have been .that “it was contended that 
the ship had been detained, by the 
‘Government at Bombay either without 
legal authority, or in. the: unreasonable 
exercise. of a legal authority, . and . under 
-such circumstances as to warrant the claim- 
.antin the prize proceedings making a claim 
for damages for detention of the vessel. 
It, may be that, if the ship had. been releas- 
edin the prize, proceedings, he might have 
-a claim for something , of . the. kind, but 
^"what.elaim:in prize ‘proceedings, he. could 
have as: an alternative to a claim for the 
‘release of the . vessel and. consistently with 
her condemnation does not appear ʻo ` 
On’: -the first ‘occasion, ‘either by 
-atrangement.or in.the discrétion -of the 


learned Judge, tliose questions do .not. 


‘seem .to have .been tried; on :the second 
‘occasion, it was unnecessary to try them 


‘because the vessel was condemned, and: 


“there it was conceived the matter ended. 
-It has been contended before their :Lord- 


‘ships .by .Counsel for the appellant, first . 


“ofall that there is such a grievance, and 
secondly, that it is one upon which ‘their 
Lordships ought to pass an opinion in the 
-appellant’s, favour. Itis quite clear that, 
-sitting in appeal, their Lordships could 
not investigate this matter for the purpose 
of giving & decision themselves, if it was 
never pressed upon at Bombay. before a 
Court there, and after proper examination 
of; the ‘facts in Court, their Lordships 
are clearly of ;opinion that no ground 
whatever has been made out for giving 
yao appellant any. relief -in that connection, 
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If he has any such rights:he should pro- 
secnte them in’ Bombay. 

Their Lordships are very far from en- 
couraging any supposition that he has such 
rights, Counsel frankly admitted that the 
case must be, not that there was illegal 
behaviour on the part of the port. officials 


“but that they acted unreasonably in exer- 


cising legal rights fora long time instead 
of accepting the representation, diploma- 
tically made on behalf of the. claimant, 
and it-was contended that the object was 


“the indirect one of getting an opportunity 


of condemning a Persian vessel as Turkish 
if war should break out between Great 
Britain and Turkey. A charge of bad faith 
like that, which has never been investigat- 


.ed, still less supported, is one as to which 


it is unnecessary to say anything further. 
Their -Lordships, therefore, think that 


‘there is no ground whatever for interfering 
. with the condemnation pronounced by the 


Chief. Justice of Bombay; and they will 


‘humbly advise His Majesty that the appeal 
should ‘be dismissed with costs, ' 


K. 8: D. Appeal dismissed. 


‘ Solicitor for the Appellant :—Mr. P. T. 
Canning. 


Solicitor .for ‘the 


Respondent :~—The 
Treasury. Solicitor. E 


ALLAHABAD HIGH COURT. 
af First Cri APPEAL No. 521 or 1923. 
Im “November 3, 1924. 
ar Present’ -—Mr, Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
MURARI LAL AND ANOTHER —PLAINTIFES— 
APPELLANTS ` 
Versus 
. Mz. E V: DAVID AND ANOTHER— 

5 DEFENDANTS— RESPONDENTS. ' | 
f Civil Procedure Code (Act V of 1908), ss. 2 (17), so> 
Provincial Insolvency Act (V of 1920), ss. "98. Z, 90— 
Receiver, whether public officer—Suit against Receiver — 
Notice, whether necessary— Objection ot taken in wrii- 
ten statement, whether canbe taken subsequently. 

“The official duties of.a Receivér in insolvency fall 
within the purview of s. 2,(17),of the C. P. C. and out- 


* 


„side the Insolvency Court which appointed him, he is 


entitled to the protection dfforded by s. 80 of the 
Code. No suit can, therefore, be instituted against 
him in ‘respect of any act done by him in his “ciipa- 
without: a ‘previous 
noticé of the kind prescribed by s. 80. [p. 740, col. 2 
Anha Latitia (De Silva v. Govind -Hálivani, o8 lad. 


- Qas. 415 44B. $95; 22 Bora. L. Rz; 987," relied Om, 


i 


| 440. 
A sanction granted by the Insolvency Court to file a 
suit cannot be taken as, tantamount to a notice to the 
Receiver within the meaning of s. 80 of the C. P. C. 
fp. 740, col. 2.1 ‘ 
-. Where a Keceiver in insolvency, who is a defend- 
ant to a suit, fails to take objection in the written 
statement to the maintainability of the suit on the 
ground of want of notice under s. 80 of the C.P. C., 
he'is not thereby debarred from taking the objection 
subsequently, provided that the objection is taken he- 
fore the trial has commenced and. no .prejudice is caus- 
“ed to the plaintiff by the lateness of the stage at which 
‘the objection is raised. [p..741,col.1.] 

Munindra. Chandra Nandi v. Secretary of State for 
Indig in Council, 5 O: L. J.148 and Bhola Nath Roy v. 
Secretary of State for India in Council,16 Ind. Cas. 
849; 40 C. 502; 17 O. W. N. 61, distinguished. "X 
. First appeal from a decrece of the First 
Subordinate Judge, Cawnpore, dated the 
llth December 1923. 

Mr. A. P. Dube, for the Appellants.. 

Dr. K. N. Kaiju, for the Respondents. 

dJUDGMENT.—The question for con- 

sideration in this appeal is. whether the 
suit brought by the plaintiffs-appellants 
for-a declaration of their title to a two- 
thirds share of the house in ‘dispute was 
maintainable against. the-Receiver without 
any notice under s. 80 ofthe C. P. 0.. , 
. "The. plaintiffs are the brothers. of one 
Behari Lal, who was adjudicated an insol- 
vent.- The defendant -was appointed ‘an 
Official Receiver under s. 57 of the -Pro- 
vincial Insolvency Act V of 1920, and in 
that capacity he took charge ofthe estate 
of the insolvent, including the house in 
dispute whereof a two-thirds share is now 
claimed by the plaintiffs. mE 

On the date fixed for the first hearing the 
Receiver appeared and filed his defence; 
but no plea was raised by him regarding 
the omission of the plaintiffsto send him 
a notice of the kind above referred to, but 
on the dale fixed for. final hearing, he filed 
an.applieation urging that the suit was not 
maintainable without such notice; and he 
asked the Court to take cognizance of that 
objection and add another issue to those 
which had been previously framed. The 
Court below amended the issues and after 
hearing arguments gave effect to that objec- 
tion and dismissed the claim. 

Section 80 of the ©. P. C., requires that 
no suit shall be instituted against a public 
Officer in respect of any,act purporting to 
be done by such publie officer in his official 
capacity, until the expiration of two months 
next after notice in writing has been given 
to.him or left at his offiee, stating the 
cause of’action, the name, description and 
‘place.of residence of the plaintiff and the 
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relief which he claims. It further requires 
that the plaint shall contain a statement 
that such notice had been delivered. A 
publie officer is defined by s. 2 (17) of the 
O: P. C., and thé definition includes every 
officer of a Court of justice whose duty it 
is,.as such officer, to take charge of or dis- 
pose of ‘any property and every person 
specially uuthorized by a Court of justice 
to perform such a duty. Section 28 of.the 
Provincial Insolvency Act lays down that on 
the making of an order of adjudication the 
whole of the property of the insolvent shall 
vest in the Court or in a Receiver; and s. 59 
declares the duties and powers of the Re- 
ceiver when so appointed, and among those 
duties and powers he has been given the 
power to,realise the property of the debtor 
and to sell that property or any part thereof 
and to give receipts for any money received 
by him. His official duties, therefore, fall 
within the purview of s. 2 (17) -of the C. P. 
C. and outside the Insolvency Court which 
appointéd™him, he is entitled to the pro- 
tection ‘afforded by-s. 80 of the Code. No 
suit.can, therefore, be instituted againsthim 
in respéet of any act done by him in his 
capacity as such a public officer without.a 
previous notice of the. kind prescribed “by 
that section. In Anna Laticia De Silva'v. 
Govind Balwant (1), it was held that as scon 
as a Receiver was appointed under the Pro- 
vincial. Insolvency Act he became a public 
officer within the meaning of s. 2, sub-s. 17 
of the-C. P. ©. and he.was protected by s. 80 
of the Code against any plaintiff who filed 
a suit against him with regard to any act 
done by-him as.such .Receiver without giv- 
ing ‘the requisite notice. The person 


‘against’ whom the suit in that case was filed 


was a Receiver appointed fora particular 
case to take charge of the property. of the 
An Official Receiver stands on a 
higher footing and the.Court below, there- 
fore, rightly held that no suit was maintain- 
able -against him without the requisite 
notice. . 4 

[tis urged on behalf of the plaintiffs-ap- 
pellants that the suit had been filed after 
obtaining the sanction of the Insolveney 
Court and ‘that that sanction should be 
taken as tantamount toa notice to the Re- 
ceiver or as an effective substitute for such a 
notice, but the proceedings taken by the 
Insolvency Court show that the order grant- 
ing ihe sanction was anex parte order 


(1) $8 Ind, Cas, 411; dd B, 895; 22 Bom, L, B. 987, 
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granted evidently without any notice to the 
Receiver and in no circumstance can such a 
sanction `be taken as. an adeguate compli- 
ance with the requirements of s. 80 of the 

It is further urged that the Reasiver had 
waived the notice inasmuch a8;no such 
: objection was. taken by him in his "written 
statement. Butitis open to a defendant if 
the Court permits to apply. to amend his 
written. statement or to apply to urge an 
. additional plea "before. the commencement 
of the trial and’ this is what was ‘done: in 
this case-by the Receiver. The explanation 
ofthe Receiver is that certain observations 
in.the.decision in Maharana Kunwar'v. E. 
V. David (2) brought to his attention liis 
tight to claim such, a notice, of which hé 
was till then not cognizant. 
raise such an objection. in the written state- 
ment cannot per se be regarded as a waiver, 
even. if a waiver were otherwise admissible, 
because the objection was raised practically. 
before. the trial had’ commenced-and before 


toe et te d 


the lateness of the stage at 


Secretary of State for India in Couneil (3) 
and Bhola Nath Hoy v. Secretary'of State 
jor India in Council (4). In. the first of 
these cases the objection was raised. ata 
very. late stage of the case. after the original 
written statément'and: some further written. 
statements, had been filed. and.the case of 
the plaintiff: had, been completely closed; 
while in the latter case’ the objection was 


His failure to 
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had 


not takén at all by thé. party concerned but - 


was raised: fox the first timé at d late ‘stage 
hy another party who" had norigbt to raise 
the dbjection. The decision “of thë. Court 
below must, therefore, bé sustained ‘and, this 


áppéal must. theréfore, fail'and'itis hereby 
dismissed with/costs. ~ ` n 


Z K. Appeal dismissed, 
(2) 77 Ind. Cas. 57; 46 A. 16; 2L A. Ta. J: 737; (1924) X. 


pM r 
a 


1. R.A.) 40.7 > 


" d) 5 C. L. J, 148. | 
(4) 16 Ind Cas. 849; 40 C. 503: 17 C. W. N. 64, 
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CALCUTTA HIGH. COURT. 
APPEALS. FROM, APPELLATE ORDERS. Nos, 227 

CE “AND 228 or 1922. 
Present :—J ustice Sir N. R. Chatterjea, Kr., 
. and Mr, Justice Panton. 

NAGENDRA LAL CHAUDHURI— 
ÅPPELLANT 
VETSUS 

ALI CHOWDHURY— 

; ; RESPONDENT. 

Practice— Appeal -toa wrong Court, decision of-—Ap- 
peal to High Cóurt—- Procedure, 

“Where ‘on the hearing: of a second appeal it 
appears to the High Court that the appeal preferred 
to,the lower Appellate. Court did not He to that 
Court but, should have been filed in the High Court, 
thé ‘proper course for the High Court -to follow is to 
allow the appeal preferred “to it, to discharge the 
order. of the lower" Xppellate Court, to record on the 
memorandum of appeal presented to that Court an 
order of return for presentation to the proper Court 
to be signed.by the Registrar and finally to regard 
the memorandum as presented in the High Court on 
the day on which such order is made and to direct 
that the. memorandum be. registered as an appeal 
from an original order. 

| Kumudini hay v. Kamala Kant Sen, 68 Ind. Cas. 
9/5; 89 C..L. J. 106; (1922) A. I. R. (C) 247 and 
Ranjit-Missir v. Ramudar. Singh, 16 Ind. Cas. 940; 16 
©. L. J: 77; 17 C. W. N. 116, followed. ` ; 

Appeal against the orders of the District 
Judge, Chittagong, dated the 18th Febru- 
ary 1922, affirming those of the Subordinate 
Judge, First Court, Chittagong, dated the 
28th September 1921. 

Dr. D. N. Mitter and Babu Radhika 
Ranjan Guha, for the Appellant. 

Babus Dwarka Nath Chakrabarti and 
Rama Prosad: Mookerjee, for the Respondent. 

JUDGMENT.—This appeal is against 
an order of the District Judge by which he 
held that.no appeal lay to him under s. 47 
of the C. P. C. and that the objection raised 
by the judgment-debtor fell within the pro- 
visions of O. XXI, r. 580f the C. P. C. 

It is contended by the learned Vakil on 
behalf of the appellant that the view taken 
by.the District Judge is erroneous. It has, 
however, been pointed out by the learned 
Vakil on behalf of the respondent that the 
appeal to the District Judge was 1ncompe- 
tent.as.the decree originally passed in the 
suit was for Rs. 9,000. odd. "It appears that 
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- a sum of Rs. 8,000 odd had been paid and 


the balance due under the decree together 
with interest thereon was about Rs. 9,033. 
But the decree having been passed original- 
ly for Rs. 9,000, the appeallay to this Court 
and'not to the Distriet Judge. That ap- 
pears to be so. The appeal to the Dis- 
trict Judge was incompetent: it must be 


` 
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preferiéd to this Court, and unless that it is 
done, we cannot decide the question which 
has been raised in the appeal before us, 
namely, whether the case comes under s. 
47 or under O. XXI, r. 58: of the CO. P. C. 
The only question is whether we ought to 
merely dismiss the present appeal on the 
ground that the appeal to-the lower Appel- 
late Court was ineompetent leaving the 
appellant to pursue his remedy or whether 
we should now adopt the procedure which 
was followed in the case of Kumudini Ray 
v. Kamala Kant Sen (1). The learned Judges 

“in that case observed: “If the period be- 


tween the presentation of the appeal in the 


Court of the District Judge and the order 
for return made by this Court be de- 
ducted, the appeal now lodged in this Court 
is within time. The proper course to follow 
in these circumstances is that stated in 
Ranjit Missir v. Ramudar Singh (2), namely, 
to allow the appeal to discharge the order 


of the District Judge, to record on the memo- ` 


randum of appeal presented to that Court 
an order of return for presentation to the 
proper Court to be signed by the Registrar, 
and finaliy to regard the memorandum as 
presented in this Court on this day. The 
memorandum will now be registered as an 
appeal from an original order against the 
order of the ‘Subordinate’ Judge passed on 
the 3rd Mareh 1920, and in the exercise of 
the discretion vested in the Court under s. 5 
of the Indian Limitation Act, we hold that 
the appeal'so registered is:in timé. The 
paper-book will be prepared and the appeal 
heard in:due course as a first 
order accordingly." : 
We make a similar erder in this case. 
The additional Court-fee payable on the 
memorandum ofthe appeal in this Court 
must be paid by the appellant within one 
week this dày. | 
The appellant must pay to the respondent 
his costs. in all the Courts, including ‘the 
costs of this Court. The- hearing-fee is 
assessed at two gold mohurs in this appeal. 
This judgment governs Appeal No. 228 
of 1922 in every respect except that we 
assess hearing-fee in this appeal at. one 
gold mohwr. 
^ZkK. Appeals allowed.’ 
(1) 68 Ind, Cas. 575; 35 OC. L. J. 106; (1922) A. I. 
R. (C.) 247 


E 16 Ind, Cas. 940; 16 C. L. J. 77; 17 C. W.N. 


ASGHAR ALLY. MAHABIR. © - 


the 


appeal ~ We' 
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OUDH JUDICIAL COMMIS- 
-— 'SIONER'S COURT. ` 
SeconD-Crviu APPEAL No. 368 or 1923; 
f mons Aypril.23; 1924; go es 
Present :—Mr. Kendall, A. J. C., and 
^. : Mr Pullan, A J Or ^ 5 
ASGHAR ALI—PLAINTIFF-—APPELLANT- 
: i T « VEPEUS - 3E " Hy oa 
-"MAHABIR AND ANOTHER—DEFENDANTE— 
es + RESPONDENTS: `- : NE 
! Appeal--Court-fee, deficiency .in--Order. directing 
payment of- deficiency and costs by date fixed— Pay-. 
ment of deficient Court-fees—-Failure to pay amount of, 
costs, effect of— Procedure, ^^ ——. Aa 
- An objection -having: been-taken to an appeal that 
memorandum of appeal was not sufficiently: 
stamped, ` the Court made an order directing the 
appellant to make up the deficiency together with 
costs by a certain date, failing which the appeal 
would stand dismissed. The appellant paid in the 
amount of deficient. Court-fees'by the'date fixed but 


2 sà 
f 


- 


^ 


' failed to pay the amount of the costs and. the appeal 


was consequently dismissed. On second appeal: 
Held, that the appellant having failed to object 
to the order of ‘the Court as to coste: and ‘having 
preferred no appeal. against it, was bound. to comply 
with itand the result of his failure to comply with 
the order ,was that. the appeal was automatically 
dismissed on the date fixed and the’ lower Court 
had no jurisdiction to go behind its: order and to . 
modify its effect in any way. [p..743,col.2.] `. E 
Appeal from a decree of. the. First Addi- 
tional Distriet Judge, Lucknow, dated the 
18th August 1923, upholding that of the 
Subordinate Judge, Barabanki, dated the 
12th February 1923. . . | 
. Mr. Mohammad. Ayub, for the Appellant. 
Messrs. Gokaran ‘Nath Misra and. Sarju 
Prasad, for Respondent No. 2. ^ .- ; 


JUDGMENT.—The facts which give 
rise to this appeal are as follows. "The 


appellant obtained a decree for redemption 


on payment of Rs. 10,830 in February 1919. 
This money. had to. be paid, by the 25th 
of August 1919; The appellant alleges that 
he paid. the money’ out of (Court to the 
general agent, of. the mortgagee and hé 
fileda certificate of payment. on-thé 20th . 
June 1921. On the 10th of November 1921 
the mortgagee applied for a decree absolute 
on the ground that no payment had been 
made. On the 28th of January 1922 the 
plaintiff pleaded payment and on the 12th 
of February 1923 the Court found that there 
had been no payment and that the certifi- 
eate had been filed in collusion with the 
mortgagee’s general Attorney. Against this 
order the appellant fled an appeal on an 
8.anna Court-fee stamp. An objection was 
taken that the stamp was insufficient and 
that*ad valorem Court-fee should have been 
paid, This question was raised on the 23rd. 


PSP — — aran tt 
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of July 1923 on which date the Court 


ordered the appellant to pay Rs, 774-8-0 with’ 
costs by the 4th of August, failing which: 


his appeal would stand dismissed. On the 
following day the plaintiff raised an objec-- 
tion to this order to the effect that Court-fee 
should be calculated at the old rates. . It 


would, therefore, be Rs. 505; only. This: 


objection was not decided at- the time and 


on the Ist of August 1923 the appellant de-' 


posited Rs. 774-8-0 as deficient Court-fee but. 


nothing as: to costs. . The -opposite party. 


objected that costs had not been paid arid: 
on the 8th of August.1923 the Additional 


Distriet Judge dismissed. thé appeal on this. 


account. The. appellant approached this 


Court; with a QOourt-fee of Rs. 2: and' an. 
order was passed that he should make good. 


' the deficiency of Rs. 773: »He has complied 
with this order and we have, therefore, taken. 


up this case as an appeal from the order of. 
the, Additional District. Judge dismissing. 
the appeal on the 8th of August 1923, The’ 
. appellant pleads first of all; that. he was. 
. ignorant of the order that he had to pay. 


costs, secondly, that he had no, means of 
knowing how much - he had .to pay by way 
of costs, and thirdly, that further time 
should have been allowed to him and that 
this Court should grant him an opportunity 
of having his case heard on its merits. The 


plea of ignorance cannot be sustained fora. 


moment. The plaintiff was represented by 
Counsel and on the very nekt day took 
exception to the order as to the amount of 
Court-fee chargeable. He cannot have been 
aware of oneipart of the order without also 
being ‘aware-of the other. ^ His second con- 
tention is no better. The amountof costs 


was calculated and formed’ part of a formal. 


order dated 27th ,of July. The appellant 
was actually present in Court in this very 
case on the 31st of July and he-paid the de- 
ficient Court-fee on the Ist of August. He 
made no attempt to inquire’ what sum was 
due as,costs. Had he done. so he could 
easily have ascertained the amount and’ 
saved his appeal. Even when the case 
came on for decision on the 8th of August, 
there is nothing on the record to show that 
the appellant made any application for 
extension of.time. On the contrary he ap- 
pears to have argued ‘that as he had to pay 
too much by way of Coiurt-fee the costs 
might be-realised from the balance: As it 
was subsequently. held that he had not paid 
too much by way of Court-fee this cannot 


RAMPADO V, ATORE DOME: 
of April 1923 and it was argued on the 20th 


‘our way to reverse that order. 
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be taken to be an offer to pay the amount 
awarded as costs. It would seem from the 
order of the lower Court thatthe appellant 
never took any objection to the order about 
costs, nor did the Court allow the pay- 
ment of costs to be postponed. The order 
of the Court dated the 20th of July 1923 
was a definite order that ifthe deficiency 
in Court-fee and costs were not paid before 


“the 4th of August the appeal would stand 


dismissed. In our .opinion the District 
Judge could not go behind that order and 
as the costs were not paid by the 4th of 
August, the appeal was. automatically dis- ` 
missed and the Additional District Judge 


had no other course open to him but to 


pass the order which he did. It would, we 
apprehend, be possible for this Court to 


pass an order remanding the case for trial 


on.its merits, but the appellant, has not 
been .able to point out any circumstances 
which ‘would justify us in showing him 
such. leniency. . In.our opinion the appel- 
lant, by neither paying the sum ordered as. 
eosts nor-objecting to that. order, himself 
made it’ compulsory for the lower Court 
to dismiss the appeal, and we donot see 
The ap- 
peal, therefore, is dismissed with costs. 
Z. K. Appeal dismissed. 


Veep 
Hi 


CALCUTTA HIGH COURT. 

LETTERS PATENT APPEAL No. 2 or 1922.. 

. January 12, 1923. 0l 
Present :—d ustice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Rankin. . 
. RAMPADO SIRKAR AND OTHERS— 
PLAINTIFFS—A PPELLANTS 
‘ versus : : 
ATORE DOME--DEFENDANT— 
RESPONDENT, 

Landlord and tenant~-Sub-lease—Homestead portion 
of agricultural .holding—Incidents of tenancy —Pre- 
sumption. ' 

In the absence of a local custom or usage a sub- 
lease of the homéstead portion of an agricultural hold- 
ing is governed by the provisions of the Bengal 
Tenancy Act, precisely in the same manner as the 
portion under actual cultivation. The answer to the 
question whether a case of this description is governed 
by ths Bengal Tenancy Act or by the ‘Transfer of 
Property Act depends upon the nature of the 
original tenancy and not on the character of the 
parcels includedin the sub-tenancy. For this pur- 
pose it isnot necessary-to' investigate the actual 


hd 
origin of the tenancy; it 1s sufficient if it is-esiab- 
lished that at the time of the sub-lease the holding, 
out of which the sub-tenancy was carved out, was an 
. agricultural holdig.. 

Babu Ram Roy v. Mahendra Nath Samanta, 8 
C. W. N. 454, Abdul Karim v. ‘Abdul Rahman, 13 Ind. 
Cas. 364; 15 C. L. J. 672; 16 C. W. N. 618 and Krishna 
Kanta Ghosh v. Jadu Kasya, 28 Ind. Cas. 839; 21 0. 
L.J. 475; 19 C. W. N. 914, followed. 


. Letters Patent Appeal against a decree 
of Mr. Justice Newbould, dated the 12th 
January 1922, reported as 67 Ind. Cas. 66, 
in Appeal from Appellate Decree No. 1496 
1920, against that of the District Judge, 
Murshidabad, dated the 24th March 1920, 
reversing that of the Munsif, Berhampur, 
dated the 23rd December 1918. 

Babu Monmahan Bose, for the Appel- 
lants. 

Babu Atul Chandra Dutt, for Babu Bepin 
Chandra Malik, for the Respondent. 


JUDGMENT.—This is an appeal 
under cl. 15 of the Letters Patent from 
the judgment of Mr. Justice Newbould in 
a suit for ejectment. . 

The Trial Court decreed the claim. "That 


judgment was reversed on appeal by the. 


District Judge and the decision of the Dis- 
trict Judge has been affirmed by Mr. Jus- 
tice Newbould. The substantial question 
in controversy is, whether the status of the 
defendant is to be determined by reference 
to the provisions of the Transfer of Pro- 
perty Act or the Bengal Tenancy Act, 
Upon this matter, the Courts below were 
divided in opinion ; while the Court of first 
instance holds that the provisions of the 
Transfer of Property Act were applicable, 
the District Judge has held that the pro- 
visions of the Bengal Tenancy Act govern 
the case. The answer to the question de- 
pends upon the previous history of the land 
in suit. l 

It is not disputed that.the tenancy of one 
Patal Sheik, who held an area of 10 cottahs 
under the superior landlords, was purchas- 
ed by the father of the plaintiffs. Out of the 
10 cotiahs, -4 cottahs was let out by the 
purchaser to the defendant. The plaintiff 
now seeks to epect the defendant after ser- 
vice of notice to. quit in accordance with 
the provisions of the Transfer of Property 
Act. The defendant contends that he is 
entitled to the benefit of‘the provisions of 
the Bengal Tenancy Act. The District 
Judge has found that the origin of the 
tenancy of Patal Sheik is unknown and ‘that 
the purpose for which it was created cannot 
"be ascertained at this distance of time. 


BNAGWAN BAKHS SINGH t, BHAQWATTIT DIN, 


[84 T, C, 399. 


Since the time of Patal, the 10 collahs pur- 
chased by the predecessor ofthe plaintiffs 
has included homestead land besides agri- 
cultural and horticultural lands: This is 
a finding of fact which cannot be challeng- 
ed in second appeal. The position conse- 
quently is that when the sub-tenancy in 
favour of the defendant was created, al- 
though the grant included only the home- 
stead portion of the land comprised in the 
tenancy, still the tenancy taken as a whole 
included agricultural and horticultural 
lands. These facts make applicable the 
principle enunciated in Babu Ram Roy v. 
Mahendra Nath Samanta (1).’ That prin- 
ciple is that, in the absence of a local custom 
or usage, the homestead portion of an agri-. 
cultural holding is governed by the provi- 
sions of the Bengal Tenancy Aot, precisely. 
in the same manner as the portion under 
actual cultivation. From this it follows 
that the answer to the question, whether 
a case of this description is governed by- 
the Bengal ‘Tenancy Act or by the Transfer 
of Property Act, depends upon the nature of 
the original tenancy and not on the charac- 
ter of the parcels includedin the sub-tenancy. 
This view was followed in the cases of 
Abdul Karim v. Abdul Rahman (2) and 
Krishna Kanta Ghosh v. Jadu Kasya (8). 
We are further of opinion that it is not 
necessary to investigate the actual origin of 
the tenancy ; it is sufficient if it is establish- 
ed that.at the time of the sub-lease, the 
holding, out of which the -sub-tenancy was 
carved out, was an agricultural holding. 

We hold accordingly that the decree 
made by Mr. Justice Newbould is correct 
and that this appeal must be dismissed with 
costs, 


Z. K. Appeal dismissed. 
(1) 8.0. W. N. 451. 


(2) 13 Ind. Uas: 361; 13 C. L. J. 672; 16 ©. W. N. 611. 
(3)28 Inds Cas. 839; 21 C. L. J. 475; 19 C. W.N. 918, 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
RENT Crvitn ArPEAL No..5 or 1924. 
May 12, 192+. 
Present :—Mr. Kendall, A. J. C., and 
Mr. Pallan, A. J.C. ` 
. Raja BHAGWAN BAKHSH SINGH-— 
PLAINTIFF-——APPELLANT 
versus 
e Pande BHAGWATHI DIN—' 
DEFENDANT-——RESPONDENT. 
U. P. Land Revente Act (III of 1901), s. 79-—~Oudh 


[44 L C, 1924]. 


Rent Act (XXII of 1886), 8. 107-H—Under-proprietor 
in occupation of land and paying rent, position of— 
Liability to pay vent. 

Where an under-proprietor has occupied the land 
for a long time ' and has been paying reut for it, 
although it is not known how the rent was assessed, 
.the rent must be held to be under-proprietary rent 
as if it had been assessed under s. 107-H of the Oudh 
Rent Act or s. 79 of the U. P. Land Revenue Act: 

Shankar Sahai v. Gajadhar Prasad, 40 Ind. . Cas. 
200; 20 O. ©. 171; 4 O. L. J. 409, referred to. 


Appeal from a decree of the District 
Judge, Fyzabad;.dated'the 7th November 


193. upholding. that of the Collector of the : 


Fist: Class, > ‘Sultanpur; cated the 9th May 
Mr. R. D. Sinha, for the Appellant. 
Mr. N aim Ullah, forthe Respondent. 


'JIUDGMENT.—This. appeal has been 
referréd to-a Bench for a decision of the 
question whether a Revenue Court can 
‘pass a decree for arrears of rent against 
an. under-propriétor, who. has not "been 
assessed to rent either under s. 79 of the 
Land Revenue Act or under s. 107-H of 
the Oudh Rent Aet. ` 


The.relations.between the. parties in this . 


case were. in dispute as. far back as.the year 
1901, ànd iri that year the Collector held 
that the defendant.was a shankalapdar. No 
effect, however,. appears, to have been given 
tó this’ finding, and when in 1917 the- plaint- 
iff sued" the defendant for arréars as a 
thekadar, the defendant-did not defend the 
suit on the ground that he was: a shan- 
kalapdar or even that he was an under- 
proprietor,-but merely on the ground that 
the plaintiff had taken into His own posses- 
sion a portion of the land and that rent on 
the balance should bé re-assessed. In that 
case a decree was given for a proportionate 
amount-after deducting the approximate 
value ofthe land which was.said to have 
been taken back by the landlord. The 
rent decreed in that case was Rs. 221-12-0 
and this sum was. again- decreed in a 
later suit brought ‘by the plaintiff 


against the: defendent. In that suit also - 


the defendant was described as a 
thekadar, but in the meantime a decision 
was obtained from the Judicial Com- 
missioner in other proceedings that 
the defendant was really an under-pro- 
prietor. When the decree came to be exe- 
cuted an objection was raised on the 
ground that the defendant was an under- 
proprietor, and that the decree had been 
passed against him in a different capatity. 
This objection was however, dismissed, by 


and that he is entitled to 
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the Judicial Commissioner, and when the 
plaintiff brought the present suit he could 


rely on: the fact that although the defendant 


had been declared to be an undet-proprietor, 
a decree for arrears of rent had been execut- 
ed against him subsequent to that decision. 
It is, therefore, not altogether correct that 


. the -defendant has never paid rent as an 


under-proprietor as stated in the judgment 
of the Court of first instance in dismiss- 
ing the plaintiffs suit. The lower Appellate 
Court agreed with the Court of first instance 


-and fcund that there is “no doubt that 


the defendant is liable to pay rent but 
the amount of that liability can only be 
determined by the Settlement Officer 


under s. 79 of the Land Revenue Act and 


by no other Court." Now that section applies 
only to proceedings at the time of Settle- 
ment. Had this been a case where under- 
proprietary rights had come into existence 
for the first time’ it may be conceded that 
rent should have been assessed upon the hold- 
ing in accordance with the Land Revenue 
Act or the Oudh Rent Act. But this is a 
case. in which the defendant has been hold- 
ing the land’ for many years, and the 
decision of the Courtsis that he has been 
holding it as an under-proprietor. As a 
matter of fact the defendant even now 
wishes toplead that he is a shankalapdar 
the land 
rent-free. Yet he has twice been sued for 
arrears of rent, and on neither occasion has 
he raised the plea that he was entitled to 
hold the land rent-free. 

It was held in Shankar Sahai v. Gajadhar 
Prasad (1) that s. 107-H of the Oudh Rent 
Act did not exhaust the methods in which 
under-proprietary rights can he acquired. 


And although that case is not entirely in 


point, there is much in the judg gment which is 
of assistance in considering the case before 
us. In our opinion this is a case in 
which the. defendant has, for a long time, 
been occupying the land and paying rent. 
It is not known how the rent was assess- 


ed, but the fact remains that it has 


been assessed and approved of by this 
Court in previous cases. Alongside of 
this fact.must be placed the decision 
of this Court that the defendant is an 
under-proprietor. The.two decisions are 
not in conflict. The defendant is, therefore, 
an under-proprietor who is assessed toa 
certain amount as rent. That rent must 


be held to be under-proprietary rent as 
` (1) 40 Ind. Cas. 200; 20 O, C, 171; 4 0. L, J. 409. 


4 
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. though it has been assessed under the Oudh‘. 
Rent Act orthe Land Revenue Act. 
theréfore of opinión that the landlord. is. 
entitled to a decree. 


C'A second point has been raised as to. 
the amount for which the decree should 


bé passed. The defendant claims now that 


he holds 98 and odd bighas and, not’, TT. 
bighas and 7 biswas as stated by the land- 


lord. Itis, however; the defendant who is, 
responsible for the fact that the landlord ` 


has stated the area of the holding'to bé only. 


77 bighas and 7 biswas, for that is- the- case 
which was set up by the defendant in the 
suit of 1917, and we are of opinion that: the 


làndlord was bound by the decision in. 
that case to sue for the sum of Rs. 221-12-0. 


on the area of 77 bighas and 7 biswas. | 
The defendant-respondent now urges. 
that as heis an under-proprietor his rent 


should not be more than 10 per cent. in’ 


excess of the land dE but if he con- 
siders that: his rent 
should be reduced, he ae seek his own 
remedy and apply ‘for re-assessment. 
Court can only decree the amount of rent 


which has already been decreed i in former ' 


cases against this holding: 


We, therefore, allow this ‘appeal with. 
costs, set aside the decrees of the lower 
Courts and order that the suit ‘be decreed’ 


for Rs, 1,038-12-0 with pending and future 
= at 6 per cent. per, annum. 
Appeal allowed. 
| a 9070. C. 171. ii 


ALLAHABAD HIGH COURT. 

EXECUTION SECOND oe APPEAL No. 512 OF 
1 

“~ ^ November 18, 1924. 

Present :—Mr. Justice Ryves and Mr. 

Justice: Daniels. 

EMusammat IMTIAZ-UN- NISSA— 
Gi 38. s APPLICANT | 
Q! m GIC o CCo versus . 
` CHUTTAN ‘EAL AND. PAPE ei ee 
Lou. PARTIES—RESPON DENTS. 


wl. a we Ea 


eat debian rie or restoration of | possession, nature of 
Inhérent power of Court, exercise of. 

` Where - "property w hich is not the. cabinet of 
decree, is,sold in execution. [of,the, decree iby mis-' 
take, it, is open; to, the- judgmeht-debtor ` to apply 


We are : 


excessive and 


This 


 IMTIAZ-UN-NISSA v. OHUTTAN Lal,” 


' gold "under the decree. 


, Jud ement-debtor 


[84 I. C. 1924) ' 


under O. XXI, r. 90 ‘of the O. P, O. to set asida 
the sale on the ground that property not, covered by 
the decree had’ been proclaimed for sale and sold. 
ip. 747, col a 

A guestion etween an auction-pur chaser and the 
judgment-debtor with reference to the possession of 
property ‘sold under the decre» is not covered by 

. 47 of the OP. C. [p. 747, col. 1] & 

ka edan v. Banwari Lal, 1 Ind. Cas. 416; 31 A. 
82; 6 A. L. J. 71; 5 M. L. T. 185 (F. B) and Har- 
govind Fulchand v. Bhundar Raaji, 83 ma, C 932: 
48 B. 550; 26 Bom: L. R. 601; (1924) A R. (B) 
429, relied on. 
' Certain property belonging to the judgment-debtor 
was sdld in execution of à mortgage-decree.. By mis- 
take' the: property sold was of much larger extent 
than the property mortgaged and directed to be 
The judgment-debtor; : how- 
. ever, took no objection and the sale was duly con- 
firmed and the decree-holder, who was the auction- 
purchaser, was put in possession through the Court. 
Subsequently the decree-holder sold the property to 
the respondent. More than three years. after the 
.date'*of the sale the judgment-debtor applied for | 
restoration of: possession to that portion of the pro-. 
perty which was not the subject of the mortgage- - 
decree : 

. Held, (1) that the application did not fall within 
the purview.of s. 47 of the C. P. C.; fp. 747, col. 1.) 

- (2) that the application was barre a the pro- 
ioni of^O. XXI, r. 92 of the C. P. C.; [p. 741, 


iy dat the application not having been ‘made till 
more ‘than three years afterthe saleand being: sub-- 
stantially directed against a person who was no 
party to, the decree and who’ had acquired the pro-. 
perty in good faith on the basis of the sale certifi- 
cate, there was no justification for the exercise of the ` 
inherent: power of the Court under s. 151 of the, O. 
P. C. in favour of the.judgment-debtor. [ibid] - 


Execution second appeal from a decree 
of the Distrjct Judge, Bareilly, dated/the 
29nd December 1923. 

Mr, S. A. Haidar, for the Appellant. 

Dr. K.N, Katju: for the Respondents. 


J UDGMEN T.—The facts of this case 
are undisputed but it raises a question 
of law which is not altogether easy.. The. 
object. of the judgment- debtor’ s application 
is to correct a mistake in an execution sale 
which took place in the year 1920. Undoubt- 
edly there was a mistake. The judgment- 
debtor had a 4 biswa share. which was con- 
. verted on a partition into a.share described. 
as “20 biswas farzi.” In the execution pro- 
ceedings the 1 biswa in respect of which 
the decree-holder had got a mortgage-decree 
was treated as having been; converted 
into 20 biswas „farzi, and the: entire share 
of 20 biswas farzi was put up to sale, sold,- 
and bonght by the decree-liolder. The. 
never; .objected; . the 
sale was confirmed, a ‘sale, certificate 
was *.prepared, -and : the.: decree-Holder: 
was formally putin. possession. through * 


f 


[84.1 C. 1994) 
the Court.. All this took - place in^ 1920. 


In the following year the.. decree-holder. 
also obtained mutation of names in the. 
Revenue Registers. After this the decree-' 


holder sold the property to the respondent, 
Chuttan Lal: 4 . 


On the 17th- Mareh-1923 the judgment- . 
debtor came into Court with an application. 


stating that he had now discovered that.a 
mistake had been made.and, asking the: 


Court to restore him to possession of. 15 out. 


of 20 biswas which had been sold.: The res- 
pondent Chhuttan Lal objected that’ the 


pnm was not covered by s. 47 of the: 


< P.O..under which it professed to be 
brought, and thatit was’ barred hy O; XXI, 
ri 92. He also averred, and this is not con- 
tradicted, that he purchased the property 
in good. faith for adequate. consideration 
after examining the sale certificate. The 
lower Appellate Court accepted the respond- 
ent's contention and dismissed the appli- 
cation. The judgment-detor had not based 
his case on s. 15] 0f.the C. P. C. but the 


learned Judge considered whether he could 


or should apply that section. and decided 
that he. would not. be justified in-doing so 
because to -doso would be: to penalise the 
respondent who acquired the property for 
valuable consideration because the .judg- 
ment-debtor contributed ‘to the present. 
state of things by his own negligence, and. 

ecause in his opinion the judgement-debtor: 
had a remedy by suit: against the decree- 
holder. = E 


. "The question whether s. 47 applies is cor- 


cluded against the appellant by the Full. | 


Bench ruling of this Court in Bhagwati.v. 
. Benwari Lal: (1) It’ was theré held that 
& question’ between the auction-purchaser 
and the judgment-debtor with reference 
to the possession of property sold under the 
decree was not covered by s. 244 of the old 
C. P. C. which corresponds to s. 47 of the 
present Code. It was argued for the appellant 
that there are dicta to, be found in some re- 
ported judgment of this Court which throw 
a doübt on the correctness of that decision, 
but however that may be, it is’ impossible 
to hold that the Full Bench ruling has ever 
been superseded or that it- has ceased to be 
binding law in this Province. It has recently 
been followed by a Full Bench of the 


QU n ef . 


- (1) 1 Ind. Cas, 416; 3U A, 825; GA, Li J. 71; $ M. 
L.T 185 (F. B)  .- o 


ombay High Court in Hargobind Fulchand 
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v. Bhandraji (2) the auction-purchaser being 
held to be the representative of the judg- 
ment-dehtor and not of the decree-holder. 
It also appears to be barred by O. XXI, r. 92. 
The: judgment-dehtor could certainly have 
applied under O. XXI r. 90 to set aside the 
sale on the ground that property not covered 
by the déeree had been proclaimed for 
sale and sold. The appellant has not kased 
his case’ on the provisions of s. 151 of the 


"C. P. C. though the: third ground of appeal 


seems to hintat the- Court making use of 


"that section’ to rectify the -mistake which 


has been made: We think that this is not 
a case in which that section can properly be 
applied. The present application was not 
made till more than three years after the 
sale, and it is substantially directed against 
a purchaser for value who was no party to 
the decree and who acquired the property 
in good faith on the basis of the sale 
certificate. We accordingly dismissed the 
appeal but under the circumstances we 
direct that the parties bear their own costs. 
Z. K. Appeal dismissed. 
2) 83. Ind. Cas. 932; 48 B. 550; 26 Bom. L. R. 601; 
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CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE ORDER No. 133 
| oF 1923. 
July 27, 1923. 


Present :—Justice Sir N. R. Chatterjea, KT., - 


and Mr. Justice Panton. 
‘ADWAITA CHANDRA SAHA— 
PETITIONER—APPELLANT 
| ^ Versus EE 
- Tae CHITTAGONG Co., LD., AT 
^  "SIRAJGANJ AND ANOTHER— 
- A OPPosITE-PARTIES— RESPONDENTS. 
‘Civil Procedure Code (Act V of 1908), ss. 73, 144, O. 
XXI, r. 18—Rateable distribution—Order, whether can 
be made, in. anticipation of assets being realised— 
Decree for mesne profits obtained under s, 144, execution 


of —Sét off, whether can be allowed—Assignee of decree- 


Holder, position of. - | : 

For the purpose of r. l8of O. XXI ofthe C. P. C. 
there is no distinction between a decree made in a 
suit anda decree made in & proceeding unders, 144 
of the C. P. ©, [p. 748, col. 2. | 
The assignee of a decree-holder is for the purpose 
of r. 18 of O. XXI. of the C. P. C., subject to the 
game equities as his assignor. [ibid.] 

Where.one person has:obtained a decree against 
azgther and the latter obtains a decree for mesne 


hg 


přofits- under s. 144 of the Q. P, Q. against the former, 


gent 
` 
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the decrees nre liable ta be set off against each other. 
under r. 18, O. XXI, of the. C. P. C., and the mere fact 
that the decree for mesne profits has been assigned 
in favour of a third person is immaterial: In such 


a case 
assignor and is subject to the same equities as the 


latter. [ibid.] ; | 
Where no assets have yet been realised the Court 
would not be justified in making an order for rate- 
able distribution in anticipation of assets being 
realised. |p. 749, col. 1.1 n 
Appeal against an order of the Addition- 
al District Judge, Pabna and Bogra, dated 
the 17th of February 1923, modifying that of 
the Subordinate Judge, Second Court at 
Pabna, dated the 12th of December 1921. 


Babu Gopal Chandra Dus, for the Ap- 


pellant. 
Babu Upendra Kumar Ray, for the Re- 


&pondonts. ` 


JUDGMENT.—The question involved, 


in this appeal is whether the decree obtain- 
ed by the appellant against one Azgarali 
and the decree obtained by Azgarali against 
the appellant can be set-off against each 
other. . g 
It appears that the appellant obtained a 
money decree for Rs. 1, 129 12-6 pies against 
Azgarali on the 21st August 1912. Subse- 
quently, inexecution of a decree obtained by 
the appellant against Azgarali upon a mort- 
gage, the properties of the latter were put 
up to sale and purchased by. the appellant. 
Azgarali applied for setting aside the sale 
andit was setaside and an order for res- 
toration for the properties. to Azgarali and 
for mesne profits payable by the appellant 
to Azgarali, namely, Rs. 614-12-9 was passed 
.on the 29th August 1919. In execution of his 
decree the appellant attached the decree ob- 
tained by Azgarali agaiust him. Subsequent- 
ly on the 12th April 1920, the Chittagong 
Company, Ltd. obtained a decrée for 
Rs. 1,635 against Azgarali and they attached 
Azgarali's decree against the appellant and 
got themselves substituted, as attaching 
decree-holders. The Company then applied 
for execution of Azgarali’s decree against 
the appellant on the 25th July 1921. The 
next day the appellant applied for. execu- 
tion of his own decree and prayed for-a set- 
off. 'This was disallowed by the Courts 
below and the decree-holder has appealed to 
this Court. MN 
It appears that the main ground upon 
which the Courts below have disallowed the 
set-off is that the decree for mesne profits 
obtained by Azgarali against the appellant 
was in a miscellaneous proceeding under 


the assignee: stands: in  the- shoes of his- 
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s. 144 of C. P. C, and not in a suit, But 
the determination of any- question under 
s. 144 of the C. P. (OO, comes within: the 
definition of a ‘decree’ under s. 2 of the 
Code. 'That being so, we do not see that 
there is any distinction between a deoree in 
a d anda clecree in a proceeding under 
s. 144, a es 

The learned Vakil for the respondents has 
contended that the provisions of O. XXI, 
r. 18, C. P. ©., do not apply because the 
decrees were not made in separate suits. 
But the observations. made above ‘apply to 
this contention also. 

The second ground is that the Chittagong 
Company are not assignees of one of the 
decrees. But the Company as attaching 
decree-holders are assignees, within the 
meaning of O. XXI, r. 18, and they are: 
subject to the same equities as Azgarali 
was having regard to the provisions of 
s. 49 of the Code. 

Thirdly, it has been contended that sub- 
r. 3 of r.18, O. XXI, C. P. C., does not 
apply to the present case, as the decree- 
holder in one of .the cases is not the 
judgment-debtor in the other. But 
leaving: aside the distinction between a 
sult and a proceeding under s. 144, C. P. 
C., which we have already dealt with; the 
appellant was the decree-holder in one suit 
and was the judgment-debtor in the pro- 
ceedings under s. 144, taken by Azgarali 
against him. Even if the case does not 
come within the purview of-O. XXI,r. 18 
as contended by the learned Vakil for the 
respondents, we do not think that the : 
Court is powerless to direct a set-off in 
this case under the inherent powers of the 
Court.’ The appellant has got a decree 
for Rs. 1,129-12-6 against Azgarali . and 
Azgarali obtained a decree ‘for mesne 
profits though under s. 144, against the appel- 
lant for a lesser sum, namely, Rs. 614-2-9. 
There is no reason why Azgarali should 
be allowed to execute- his decree against. 
the appellant while the latter has `a 
much. larger sum due to him under his . 
decree, and if the decrees could be set 
off, had Azgarali applied for execution of 
his decree, we do not see why the Chitta- 
gong Company as attaching decree-holders 
and standing in his shoes, should be allowed 
to execute the clecree. i 

The learned Vakil for the respondents 
has argued that in any case there ought, to 
be a rateable distribution as the Chittagong 
Company have obtained a decree for a 


[84 L.C. 1924] . 
larger sum, namely, Rs+1;600 odd against the 
jundgment-debtos but no: asséts have yet been 
realised and we.do not think that we- -should 
‘be justified in making an. order for rateable 
distribution in anticipation of -assets being 
realised, 

In these dicum we set. aside the 


' execution of a decree. 


orders of the Courts below and sénd the 


case back. to the Court of first instance for 
adjustment of the rights of the parties 


nnder the decrées in accordance ‘with the 


observations we have made in our judgmeit. 

The appellant 15 entitled ‘to his costs in 
-this Court. We assess the héaring fee at 
one gold mohur. 


Z. K. . Case remanded. 


ALLAHABAD HIGH:COURT. 
FULL BENCH. 
EXECUTION: SECOND RS APPEAL No. 627 o OF 
1 
" February: 22. 1924. pg 
Present: —Mr. Justice Walsh, Mr. J ustice 
^Ryves and Mr. Justice Mukerj jl. - 
MUBARAK FIUSAIN—Dercrez-HoLper 
|—ÁÉPPELLANT 
versus, 


XHMAD—J UDGNENT-DEBTOR-—RESPON) DENT: 

Civil Procedure Code (Act V of 1908), s. 60 (1) (e), 
O0. XXXIV, v. 6——Mortgage-suit—Decree for sale 
—ÜObjection' that morigaged property is not liable to 
sale, whether can be taken in executioh —Duty of Court 
—I nterpretation of Statutes. 

Held, Per Curiam (Ryves, J, contra). —An agricul- 
‘turist may make a valid. mortgage of his house, 
there, ‘being nothing in s. 60 of the O. P. C. to the 
contrary; and after u decree, for sale of the house 
has been .made.on -foot of the mortgage, the house 
may., be sold,;in :execution-of: the decree and the 
ae kak -debtor is not entitled to object to the sale 
on the. ground that tlie sale of 'the house is pro- 
hibited -by s. 60 (1) (e) of the CO; P: C. [p.757,col. 1.] 

. The rules in s. 607 of the C. P. C. deal with sales 


held in execution of decrees, in. which a previous. 


attachment is necessary, i. e. to sales held in execution 
of simple money-decrées, and have,no application io 


P 
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for the obligation contained in the contract, and 
carried forward into the decree. It is the obliga tion 
itself. The sale is the Sa neon of the contract, 
and ofthe decree. [p. 758, aol. 1.] 

A sale under a mortgage-decree is not a sale in 
The proviso to s. 60 (1) of 
the O. P. ©. does not, therefore, apply to such a 
sale. [p. 758, col. 2] 

Where a section or an Act is capable of two 
rendérings, or is said to mean less, or more than it 
says, it is a maxim of interpretation that the Court 
must, look at the scope and object of the enactment 
For this purpose, it is helpful to re-call its historr. 
[p- 757, col. 2.]. 

Per Mukerj ji, J.—A decree passed by a Court mar 
be a right decree, or it may be a wrong decree. li 
may be one that ignores the rules of law. Yet so 
long as.it stands unreversed in appeal or revision, 
it is a good and binding decree between the parties, 
and the Court,executing it cannot go behind its 
terms and say. that the decree should not have been 
passed and the Court will not execute it as it stands. 
The decree may be one passed on contest or may 
have been passed ex parte without the defendant 
appearing to show ;that the claim of the plaintiff 
was one that could not at all succeed. In the latter 
case, the defendant cannot come and say ip the exe- 
cution ‘department that he will show that the decree 
is-a wrong one. He will be estopped on Loot of the 


-judgment from raising any such contention, and this 


~~ 
. 


although the question sought to be raised in the 
execution department was never raised and decided 
efore the decree was made. [p. 754, cols. 1& 2.] 
Where a decree has been passed in a mortgage 
suit directing the sale of mortgaged property, it is 


` not open to’ “the, judgment-debtor to object in the 
_ execution department that the mortgaged property 


dirééted to be sold is not liable to sale by virtue 
of the provisions contained in the proviso to s. 60 
(Di of the C. P. ©: [p. 755, col. 2.] 

Per Ryves,.J.-The proviso to s. 60 (1).of the C. 
P. C. is general in its terms and applies to all 
decrees including mortgage-decrees. [p. 750, col. 2.] 


- Execution second appeal from a decree 


- "of the Subordinate Judge, Muzaffarnagar at 


AW n in pursuance of mortgage-decrees. [p. 756 
co 
Per Walsh, J —Urider the scheme, of;the C. P. ¢.. 


‘execution and the enforcement of mortgage-deer ees 
are mutually exclusive, at least where the rules are 
inconsistent. ` [p..758, col. 1. 

When a creditor obtains a decree for a debt, and 
. the debtor ‘pays after the decree, the decree is 
“satisfied, not "executed, If the debtor does not pay, 
‘the law executes the decree, if -it can, by realizing 
the amount out of. any available property of the 
debtór which it attaches and sells. In the case of 
a mortgage-deeree, the property. ordered to he sold 
is not something “which is compulsorily substituted 


Meérut, dated-the 20th’ of January 1923. 
Mr: Ambika Prasad for Mr. N. C. Vaish, 


for the Appellant. 


l JUDGMENT. 
Ryves,.J.—This is a decree-holder's 


second appeal in execution. 


The judgment-debtor mortgaged two 
houses to the decree-holder. Jn a suit on 


'the mortgage the decree-holder obtained 


an ex:parie decree under O. XXXIV, r. 4, 


E. BC. and that was made absolute mer 


r.,6 of the same Order, The judgment- 
debtorso far raised no defencé. When, 
however,the deeree-holder applied for the 
sale of. the houses, he took objection, inler 
alia, that-“he was a cultivator by occuption 
and. the houses sought to be sold by 


. auction in, this case were used by him as 
‘such. The impliments of husbandry were 


keptinthem. The cattle were also tethered 


— — —— — — — ee —— —— — M ne e 
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in them. They were not used by the objector 
as dwelling-houses. "Therefore, they should 
nof be sold by auction according to law." 
This objection was disallowed by the Court 
executing the decree. On appeal the lower 
Appellate Court found as follows :— 


“Tt is clear from the evidence adduced , 


by the appellant, and which has not been 
rebutted by the decree-holder-respondent, 
‘that the objector is an agriculturist and 
occupies both the houses as such. The 
finding of the lower Court that these 
houses are not appurtenant to the land he 
cultivates is clearly wrong. The irresisti- 
ble conclusion from the evidence on the 
record is that the houses in dispute belong 
to an agriculturist'. 

Having eome tothis finding which, of 
course,is binding on us, he decided that 
under s. 60 of the C. P. C. following the 
ruling in Niadar Singh v. Sabit Khan (1) to 
which I shall refer later, the houses could 
not be sold in execution of the mortgage- 
decree. 

The decree-holder comes here in second 
appeal. 

In view of the fact that theré are two 
reported decisions of this Court which are 
directly in. conflict, the case has been 
referred toa Bench of three Judges. 

The question before us is, shortly, whether 
s. 60 (1) (c) of the C. P. C. bars the sale in 
this case. 

It is argued on behalf of the appellant 
-that it does not, for two reasons:—. 

- (1) That the Executing Court cannot go 
behind the decree which it has to execute, 
and (2)that s..60 of the C. P. C. together 
with the. provisos contained in’ it, only 
applies to the execution of simple money- 
decrees, a. 
` Tt-is a truism to say that a Court exe- 
cuting a decree cannot go behind it, but 
'I think this only means that the Court exe- 
citing the decree cannot vary it, but must 
take it asit stands. But I think itis open 
to the Legislature to say that certain kinds 
of property shall not, in any circumstances, 
even if so ordered, be sold in execution 
proceedings. E 

As an example s. 20 of the Agra Tenancy 
Act ‘TI of 1901) enacts that the interest of 
an occupancy ténant is not transferable 
in execution ofa decree of a Civil or Reve- 


nue Court and it has been held by a Full 


| (1) 51 Ind. Cas, 553. 


^^ SMUBARAK HUSAIN. v. AHMAD, 
‘Bench of this Court (of which I was a 
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member) in Katwari v. Sita Ram Tewari 
(2) that.an occupancy holding cannot be 
sold in execution ofa decree even when 
the decree specifically directed its sale. 


If the Legislature can forbid a Court to 
execute a decree in one instarice, it seems 
to me it can doso in other cases: and the 
question remains to be answered here is . 
whether, asa matter of law, the Legislature 
has chosen ‘to prevent an Executing Court 


‘from’ selling the houses in this case which 


the decree directed to be sold. 

I think myself that the ruling which I 
have just quoted, although it is based on 
the mandatory prohibition set out in s.20 
of the Agra Tenancy Act, in principle 
covers this ease also, unless perhaps it 
can be held that s. 60 only refers to simple . 
money-decrees. Leaving this question 
aside for the present, the proviso to s. 60 
(1) is as follows :—. - 7 

“The following particulars shall not be : 
liable to such attachment or sale namely :— 

(c) houses and other buildings (with the 
materials and the sites thereof and the 
land immediately appurtenant thereto and 
necessary for their enjoyment) belonging to 
an agriculturist and occupied by him." | 

It seems to me that on the findings of 
the lower Appellate Court these two houses 
which the decree ordered to be sold come 
within the clause just quoted. 

On the second question it has been 


argued that. 60 only applies to simple 


money-decreés. Itis said that provision is 
made for mortgage decrees in O. “XXXIV. 


"This argument is based on two grounds :— 


. (1) Section 60 comes in that part of the 
Code which deals with “attachment”, and | 


"attachment is not necessary in mortgage- 
. decrees. 


Before property ean be sold in 
execution of a money-decree the Court must 
first attach itsoas to bring it within its 
jurisdiction, and then sellit. In a mort- 


‘gage-decree, the decree itself specifically 


directs the sale of the mortgaged property. » 
Tt seems to me, apart from all authority, 


that the proviso to the section is perfectly 


general and applies to all decrees. I think 
so, firstly, because, if it was meant to apply 
only to simple money-decrees, it would 
have been very easy for the Legislature to 


-have said so; and, in the second place, 


reading the exceptions, I think that the 


(2)°63 Ind. Cas. 264; 43 A. 547, 19 A. DL. J. 473; 4 


"V. P. L. R. (4) 99 
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' Legislature from motives of public policy or 
.for otheér-reasons which seemed good to.it, 
but which. it is unnecessary for us-even to 
speculate about, has thought’ fit-to prevent 
a Court executing a decree from selling off 


‘any.of the -various particulars detailed in 


the section. he 
‘Another ‘argument .on this point ‘is that 
if. cl. (c). was held to apply to houses 


. of an agriculturist which he has mortgaged, 


it .would be tantamount to holding that 
‘the mortgage of such liouses was illegal, 
and it would be open to the mortgagor in 
the suit on the mortgage to raise this 
objection: I do not.think the mortgagor 
‘could be heard to. raise any such-objection; 
but the question is whether, if a decree is 
passed for the sale of’ such ‘a.-house, the 
. Court in” éxecution ‘can or cannot sell it. 
This question, it seems to me, “does not fall 
to arise" (to adopt:a-dictum in a recent 
ruling.of the Privy: Council) until execution 
proceedings have been taken. p iea 
Asa matter of fact, in these provinces an 
 agriculturist, that. is to say, a cultivator in 
-an agricultural village who cultivates plots 
of land within:the movza under a lease from 
ithe zemindar is given a.house, then unoccu- 
-pied, or a site in. that part.of the -mouza 
"which is-set apart for the tenants and other 
‘members of the village community -to reside 
-in(called the. abadi), and if no house is 
available “on . these- sites, ‘he .is allowed to 
build houses for himself to reside in and 
for his cattle employed in.cultivation, and 
for storing his. impliments of agriculture. 
As a gefiéral ‘rule, (except in exceptional 
cases, ‘Where a” custom to the contrary pre- 
wails), such a tenant cannot transfer ‘such 
houses atall. All. that he can transfer ‘is 
the materials with which they are built. 
‘The site is nothis to transfer ; it belongs 
‘to the zemindar. ` If such an agriculturist 
‘mortgaged his houses and the. mortgagee 
obtained a decree for ‘the sale of the house, 
even if the mortgagor was-estopped from 
objecting to the sale after .a decree for its 
sale had been passed, the: zemindar cer- 
‘tainly could intervene and:prevent the 
site of the house being sold. Itseems to 
me that the Legislature has gone further 
and has chosen. to forbid the sale of such 
-houses or their materials in execution even 
of a mortgage-decree. . : 
Clause (b) of .the' same section prevents 
-the tools of amartizan being sold in execu- 
tion of a decree, This does’ not mean 
that an artizan -cannot raise money on the 
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‘security or pledge of his tools, It simply 
means, I think, that if the creditor has 
to sue and gets a decree against an arti. 
zan, he cannot in execution of that decree 
.get such tools sold by the Court, even if 
‘the decree ordered the sale of the tools. I 
-am fortified in this view, (namely, that the 
bar in execution, in no way affects the 
“validity or legality of the contract), by 
8. 61, which immediately follows and is 
in the ‘same division of the Act as s. 60. 
By that .sectión the Local Government 
"with the previous sanction of the Governor- 
General in Council may declare that such 
"portion of agricultural produce, or of any 
‚Class of agricultural produce, as may appear 
“to the Local Government to be necessary 
.for the purposes mentioned therein shall 
-be exempted from liability to attachment 
or sale in execution of a decree It is a 
common’ practice in these provinces for 


' agriculturists to borrow money for the pur- 


‘poses of agriculture on the security of the 
crop about to be raised? These contracts 
‘have always: been held, so far as I know, 
“to be perfectly legal, and. in execution 
‘of a-decree the crops can be attached and 
Sold: but under this section, at any time 
ihe Local Government may prevent by 
‘Notification the sale of such a crop in 
execution of a decree. This must happen 
after the contract had been made, It obvi- 
ously does not make the contract illegal. 
-All it'does is to prevent the decrée-holder, 
-when he gets his decree; from enforcing 
it by the sale of the - crop hypothecated. 
‘He may enforce it otherwise if he can. It 
seems ' to me, therefore, that there is no 
‘force in this argument, and I think, read- 


ing the Act as it stands, that the decision 


‘of the. Court below was right and: that 
the houses mortgaged in this suit cannot 
‘be’sold in execution of the mortgage- 
‘decree; not because the. mortgage ofthe 
‘houses was illegal or that the mortgagor 
‘could have pleaded that mno decree for 
sale should be passed, but because the 
Legislature forbids absolutely such houses 
to be sold by a Court in execution. 

I now come to discuss the. authorities. 
The first case on the point is Bhagvandas 
v. Hathibhai (3). It was held in that case 
thats. 266 of the old ©. P: O., then in 
‘force, which is similar to -the present 
Code, does not prohibit the sale of pro- 
perty specifically mortgaged. albeit that 


Q4 Be 25; 4 Ind. Jur. 460; 2 Ind Dec. (x. s.) 
22i. ^ dale: DENS. 
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the property be materials: ofa house be- 
| longing to .or: occupied , by an agricul- 
E tufist. 
one and the ‘only reason given: “for the 
decision is contained in these words — | ` 
“We are of opinion that the sale of the 
house, uhder these circumstances" (namely, 
“that the decree directed that the debt should 
! “be recovered from the mortgaged property) 


= 
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The judgment is a very ‘short - 


.. “should be made, for we, cannot, suppose ' 


that.it was the intention of s, 266 of Act X 
of 1877 to, prohibit the sale of property 
Specifically mortgaged.” That decision was 
. reported in 1879 and, so far as I can find, it 
. hasnever been referred tosince inany réport- 
ed decision, except in.the case, of Tota Ram 
v. Chain Sukh (4). In that case Edge, C. J., 
' said, distinguishing this ruling: | HI will 
be time enough to consider that.case, when 
Iam cómpelledto. do so.’ 
expressed his concuirence. Ido not think 
this ease is very helpful.. 

The next ease which I have: been able 
to discover is-J anki Das v. Sanal (5). That 
casé was similar to the. case before us in 
its facts. There, too, houses of an. agricul- 
turist were mortgaged and no exception 
was taken by the mortgagor, in the ‘suit 
on the mortgage that. the houses were not 
capable of transfer. It was only when the 
decree. was put into execution that the 
judgment-debtor urged, for the first time, 
that he .being an agriculturist, the houses 
were not liable to attachment and sale. 
The learned Judges (Sir George -Knox 
and Mr. Justice Karamat Husain). held: 
“We have been referred to no ‘authority 
which lays down that houses of: agricul- 
turists are property which cannot Py law 
be. transferred. Section 60. of. the C. 


P. C. upon which reliance is placed, refers 


to houses of agriculturists and enacts that 
in execution of a money-decree such ‘houses 
areas a rule not capable of. attachment or 
sale.” It seems-to me that in this sentence 
which I have italicized the learned Judges 
begged the question before us when they 
Say that s. 60 enacts that in execu- 
iion of & money-decree | such houses: can- 
not be sold, and this is the ratio decidendi 
of the case. 

The next .case 
Singh (6). In that case an occupancy tenant 
| mortgaged a grove, which was his occu- 
_pancy holding, and a house appt tenant 
^ (4) A, W. N. (1888) 154. 

(9) 9 Ind. Cas. 825. 
EO 9 Ind. Cas. 931; 33 A. 136; GAL, Ago; 


And Mahmood, J., 


| mortgage. of the same, 


. holding which -he is 
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to such holding. It was there held By © 
Sir John Stanley, OC. J., and Banerji; dJ., 
that under s. 20 (2) of the Agra Tenancy 
Act, 1901, and s. 266 ofthe C. P. C. of 
1882, respectively neither thé grove nor 


the house could be sold in execution, of a 


decree on the mortgage. 

The next case to which I need refer is . 
the Full Bench case of, Bhola, Nath’ v. 
Kishori (7) where the same. question “agan, 
came up for decision. Sir Henry Richards, 
C.J., and Mr., Justice Tudball, held that 
s. 60 of the C. P. C. -did‘not operate to bar 


‘the sale of a house belonging to an agri- 


culturist, in execution of a decree on 2 
if such house is 
not an appurtenance of the -mortgagor's 
prohibited by law. 
from: “mortgaging or transferring. Mr, 
Justice Banerji dissented. I have some 
doubt how far this case really applies, hav- 
ing regard to the observations of the Chief 
Justice. 

Sir “Henry Richards says :—“The argu- 
ment on behalf. of the respondents is that 
by virtue of the proviso (to s. 60) the house 
of the defendants cannot be:sold, and that 
‘inasmuch as the house cannot be sold in 
execution, of. /the decree; no -mortgage- 
decree ought to be made. On the other 
hand the appellant argues that, s. 60 does 
not apply to mortgage decrees at all, 
that it deals entirely with attachment 
and Sale in. respect of simple money- 
decrees.” “He goes on to hold:—"Prima 


‘facie. .man ‘is entitled to mortgage 


is Ramdial y. Narpat. 


‘his ‘property if he pleases; and if he 
can makea valid mortgage, the-mortgagee 
is entitled. to a mortgage-decree entitling 
him to sell the property." 

With. great respect it seems to me that 
this atgtiment does not entirely meet the 
ease, It does. not answer. the obj ection 
that in.spite of a contract, the Legislature 
has ruled that the contract: shall not be' 
enforced by sale of the mortgaged house. 
I also cannot. agree: with the rest of the' 
judgment in which it is held that s, 60 
applies.only to 'the., execution of simple 
money-decrees. It seems to me that the 
‘dissentient judgment of Mr. Justice Ban- 
erji is unanswerable and I wish to 
adopt it in its entirety as the. basis 
of my decision in this case. As he- 
says. when dealing with the point as 
'to whether s. 60 applies. only to simple 
money-decrees. ; 
*(7).11 Ind, Cas, 646; 31 A, 25; 8 A. L. J, 1055, E 
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4 * Ab the tcommencémént 'ōf tke section ther 


word ‘and’-is ‘used;and in the proviso we" 


find ‘the word ‘or’. The proviso, as I 
understand it, forbids both attachment and. 
sale, that.is to say, where an attachment. 
must precede.a sale, it forbids attachment: 
as. well as-sale; ánd: where: it -is not» 
necessary that-an attachment should be: 
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Property Aet to tlie7Code; that is to say, 
the sections relating to suits on mortgages 
(where such suits were necessary, 2. €., sub- 
ject.to mortgages included in s. 69) which 


"were contained in s; 85 and following ‘sec- 


tions, (being really rules of procedure), were 
cut out of the Transfer of Property Act, 
and were reproduced with such modifica- 


a preliminary step ta a sale, it forbids: - tions. and amendments as seemed then 
The object of:the .Legis- necessary, and consolidated im O. XXXIV. 
lature is manifest. . That object is that; The law thas‘ not been’ materially altered, 
certain classes -of debtors should be’ the only real alteration has been in the 
protected, against their own improvidence. volume of the Statute‘Law, in which it is to: 
There can be no doubt that in the case of: be-found, i. e., in Act No. V of 1908 instead 
a simple decree for money the dwelling“ of in Act IV of 1882. It seems to me, there- 
house occupied by an agriculturist, cannot’ fore; that this re-shuffling of the sections 
be-sold. The policy of thelaw is that he’ in the,Statnes, does-not help in interpreting 
should not be-deprived of his.place of resi- the meaning of the old s. 266 of Act X of 
dence by a process of Court. I fail to see: 1877 which is' still in force. 
why, if an upsecured creditor of the agri-: I much regret I cannot agree with either 
culturist cannot proceed against the debtor's: of my. learned brothers, I would, therefore, 
dwelling-house, a secured creditor should: dismiss the appeal. < - l 
be allowed ,to do. so. The policy of the. Mukerji, J.—This ease has been refer- 
law equally applies to both the cases". .. red to a Bench of three Judges, because of 
-The last case to which reference need be! a. conflict of opinion existing between two 
made is thecase of Niadar Singh v., Sabit c&ses, each decided by a Bench of two 
Khun (1), This is the case on which the: Judges.. These cases are:—Janki Das-v. 
Sandal (5) and Niadar Singh v. Sabit Khan 
(1. The question formulated for decision 


lower Court based its decision. , 

.There the question was whether the. 
has not been put down in the form of a 
question. . But it:may be put down as 


house of an agriculturist, which. has been . 

ound.to;be;appurtenant to his agricultural - 
holding, is‘ liable to sale in-execution. of as this:—‘ Whether ‘a’ judgment-debtor cam 
decree obtained upon a mortgage .of the.: raise the plea, in the execution department, 
house made‘by. the agriculturist. The ap-. that, he is an agriculturist and the houses 
peal’ came first before Sir George Knox’: oecupied ‘by. him cannot be sold having’ 
sitting.alone, and he remanded it for fiud-. régard to the provisions of s. 60 of the C.. 
ing as. to- whether the house was in -the BG, although the decree is one of mort- 
: occupation of-an agriculturist, ‘and: on the. gage and orders specifically the sale -of 
finding being returned jn the affirmative, such houses.” ? NK - l 
he dismissed the appeal holding that s. 60. ‘in the referring order- there is. an in- 
accuracy. It has. been stated that' the 


(c), barred the sale. in execution. From: h 
that- decision there was an appeal under: judgment-debtor also pleaded that- his 
houses were appurtenant to his holding. 


the Letters Patent which was heard by Sir. 

P, O. Banerji and Mr. Justice. Rafique. and As a matter of fact, he did not raise any ` 

they, after referring to the decision already; such. plea in his objection." He was unsuc- 

quoted in Bhola Nath v. Kishori (7), held > cessful in the Court of first instance, and he 

that. the provisions.of.s..60 (c) applied and." filed an.appeal. In the grounds of appeal, 
too, he did not say that, the houses were an 


dismissed the appeal . It-seems tome,- 
therefore, that the weight of authority in appurtenance to his holding. ‘The expres : 
this Curt, at any rate, is. in favour of. sion, vtz., “the houses.-were appurtenant to 
the view taken. by the Court bélow.: ,.":. `~ the holding" appears in the judgments of 
The provisions of s. 60, (c) of the present the lower Courts and was probably due to ` 
Code were certainly .in-iexistence in 1877 a confusion of ideas. When a land-holder 
before the Transfer of Property ‘Act came "sues a tenant: for his ejectment from his 
into being; sée Act X° of 1877 8.2080. vAH 3 dwelling-house. in: the’ village in which he 
that was done when. the present ‘Code was...’ cultivates. , lands, the tenant often takes 
passed was to-transfer thé ` rules. governing, the. plea dhat. the house is an appurtenance 
suit où mortgages from the Transfer” Gi. tothe helding-and: so long:as here ultivates . 
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lands „inthe. village-he -cannot-be «ejected. 
In such .eases;alone the question arises 
whether the.house.is or not.an:appurtenance 
to the holding. It will be noticed ithat 
in.s...60 of :the C. P. C., cl. (c the pro- 
perty exempted is “the houses.and other 
buildings.....-belonging:to an agriculturist 
and ecceupied;by .him.” Nothing is :said 
about the.house or.the:building- being an:àp- 
purtenance of.his holding. 

‘Referring to the Tenancy Act, dt will be 
seen that.a holding isa parcel:or ‘parcels. 
of land held -for agricultural purposes. 
The ,prohibition is against ‚the -sale. of 
such lands. A house or ‘building is not 
land. let for an agricultural purposes and 
connot form .a holding. Therefore, ithe 
question of its ‘transferability .or otherwise 
must be determined with-reference ‘only. to 
s.:60 of the.C..P.C. 

To ge back to the question for ‘decision. 
This question resolves itself in two portions, 
The first question is “whether, the Court 
executing .the.deeree can go behind ithe 
express orders of the decree, by which 
the property bas been ordered to:be.sold."? 
The second question-is ^whether.on a proper 
construction of s. 60:of the ‘C.P: C. the 
sale of.an agriculturist’s:house, (the. expres- 
sion is used for the :sake of.; brevity), not 
in execution:of a simple money-decree, in 


which a previous. attachment ‘is.necessary, - 


but in execution of :a mortgage-decree, 


which has been passed. on ‘foot of-a coritract. . 
of mortgage, specifically making ithe pro-. 


perty a security for the debt, is prohibited?" 

On the first question.—The decree passed 
may be.a right decree or it may be a 
wrong decree. A decree may be-one: that 
ignores the-rules Of law. Yet so ong as 


it stands unreyersed in appeal or revision, : 


itis a, good and binding decree -between 
the parties, and the Court executing it 
cannot go behind its terms and say that 
the decree.should not: have been passed 
and the Court. will not .execute it as it 
stands. ‘The decree may be one passed on 


contest.or may have been.passed.ex parte. 


without the defendant appearing. to show 
that the claim of the .plaintiff was. one 
that could not at‘all succeed. In thelatter 
case; the defendant: cannot. come and.sa 


in. the execution department .that he.will. 
show that the decree is.à wrong;one. He - 
will be, estopped :on-foot of the. judgment: 


from raising any, such-contention, andrthis; 
although the. question..sought to. be. raised 
in the’ execution department. .was..never 
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raised .and decided “before ‘the "decree was 
made. Take the case of‘aijoint Hindu family. 
A father makes a mortgage without any 
legal necessity. dn the suit against -the 
fathér ‘and the:sons, the^latter donot take 
any exception to ‘the .mortgage, and a 
decree for sale is made ez parte. -When 
the- property is:broughtito sale:in‘the exe- 


. ction :of the:decree, ‘the sons -will-not ‘be 


allowed to :show ‘that ‘the -mortgage ‘was 
unauthorised and ‘could -not 'be enforced 
against, the:property. Thus the facts which 
would vitiate the:mortgage, although ‘they 
may exist without any ‘doubt, will not'be 
allowed ‘to be brought ‘before the ‘Court. 
Similarly, .a :suit:may ‘be on'‘the ‘face of the 
plaint ‘barred ‘hy limitation.. _But.if a Court 
overlooks “this fact and makes an ea parte 
decree, the defendant -cannot, in ‘the 
execution department, show that, such was 
the case. That an ex,parte deeree ‘may 
operate as res judicata "was heldin ‘Ganga 
Bishan.x. Mehar Tlahi (8). ‘In ‘the present 
case the-quesbtion whetherthe:house'orderéd , 
to ‘be sold hy “the . decree +is ʻor'is-not ‘the 
property ;of ‘an agrieulturist is “one of ‘fact 
and“has'to. be. proved ‘before‘the Court, ‘by 
evidence, before. the :Court-.can ‘accept tt. 
Assuming, that such a property. is not'sale- 
able sin. execution of a ‘decree, the facts 
necessary to be ‘established -were - never 
alleged:before-the. Court making the decree, 
much less were they iproved. . If‘those facts 
had been ‘proved; the Gourt»could^have, and 
eught:to have (according toourassumption) 
said “that. the property -could‘net be sold 
in ‘execution of:a'decree, and that, it “was 


notygoing to make :a.decree which -could, ` 


have no force in law. .But'these facts-were 
never ‘brought ito.the notice of the'Court— 
the nature of the property was ‘not -estab- 
lished .before it, and in ignorance -of the 
facts it orders the property to ‘be sold. Wy 
should then, in this particular case, the 
judgment-debtor be allowed. te show, by 
adducing evidence that, the nature--of the 
property was such that it could not be sold 
in the execution of a decree? 

This question was specifically raised in this 
Court in the case noted on the margin (foot- 
note*), and the answer given was that; 1t was 


(8).25 Ind. Cas.,224; 12-A. L. J. 1011. 

*Katwariv.-Sita Ram, 63 Ind. Cas, 264; 43 A. 
547; 19 AL. J.473; 3 U. P. L. R. (ÀA):99 was a 
case under the Agra Tenancy Act.and ih which the 
fact involved, i.e. the; nature of the. property: to “be 
sold was an admitted fact, being recorded, in ihe -sales | 
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the’ ‘duty’ of | the Codit “to ‘obey’ the law and 
follow its discretioni. But, the law:can be 
ap. plied, only when the propérfae ts are allow-' 
ed to be | brought before the Court. If-in the 


case of à mérigage of à joint-family, (in. 


the-cáse given, as illustration): the sons may 
not: show the nature ‘of the property, in the 
execution department, the respondent too, 
in “this case, 'Cànnot adduce évidence to. show 


the’ nattire of the property. I would, there-. 


forè, hold that 4 in i the execution department, 
this ‘obj éction’ cannot be ráised in the teeth 
of the Mortgage-decree, 


No ów on. the second: question. —]t must be 
. conceded that thére'is no rule of law which 
declires the . transfer (otherwise than 
in. execution. of a decree, as is said to be 
embodied sin the. section under discussion) 
of an 'agrieultürist. s. house, to, be illegal. 
Under s. B of thé Transfer of Property Act, 
all ,propertiés except, those. enumerated 
there, ‘and those. the transfer of which is 
expressly prohibited. by law, are declared 
to be transferable... For example, if there 
bean agreement, between.an agriculturist ` 


nd 2 „third person for the sale of the.” 


former’ s House’ and if the latter should sue 


for the ‘specific performüice of the contract,” 


the ‘Courts -would be bound to recognise 
the. ‘contract and to enforce it. As the 
result of ‘the enforcement ot. the contract, 


p 
* esra 


ZA 


private &ótitraet. be not, Prohibited a a may 
é. 'everi,- specifically enforcéd in à, Court of 
db, we have to.find oùt if à. lesser contract, 
vig., that of mortgage, is prohibited and can- 
not be. specifically enforced, For süch à 
proposition, of law, there must bea very 
clear. "authority ; and any rule. of, law that 
-, may. ‘Only by: implication, be read as léad- 
ing to this , conclusion ‘cannot be accepted 


as laying down such’ an anomaly. 


-+ : The question then. is,- “Does s. 60 of the 
0, PC: contain any süch clear rule as would ` 
ead, to the conclusion that & property, 
otherwise transferable, may not be subjected 
to à transfer; evén,. with. the consent of the 
owner of the property; . simply because the 
agency of the Court has to be employed ?" 


* 


Section 60 i appears undér the head "àt- ` 


fac hmeént™. ‘Tf we refer to s. 51 of thé. Code, 


. We shall s see “that Several 3nodes of -ekeciu-. . 


* EM 


-—- 


. ment. 
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tion are’ enumerated there. These are 
briefly, (a) delivery of possession, (b) attach- 
ment and sale or sale without attachment, 

(c) arrest ofthe judgment-debtor and two 
other modes. Sections 59 to 64 come under 
the head "attachment" and ss. 65 to 67 come 
under the head "sale", 'Thus s. 60 comes 
under the head of attachment. It does not 
require, the quoting of any authority to 
maintain the proposition that no property 

may be sold, in execution of a simple money- 

decree, unless the same has been’ attached 
previously, so us to bring the same within the 
: control as it were of the Cour t. In the case of 
'asaleunderamortgage-decree, noattachment 
is necessary, for the decree, the order of the 
Court itself has directed that that property 
is to be sold. In the execution'of a decree 
for money, every attachment is not followed 
by sale. For example, when a money-decree 
is attached in the execution of another 
money-decree, the attached decree is not 
sold, but the attached decree is executed 
and the . money realised is applied to the 
satisfaction ofthe attaching decree. Simi- 
larly when the pay of a Governm ent ser- 
Vant is attached, there is no sale. Only the 
officer charged with the disbursement of 
' the pay is or rdered to deduct a sum month 
by month and to pay the same towards the 
satisfaction, of the decree. Thus a sale may 
or may not follow an attachment. 


Bearing these rules in our mind, let us 
now read s. 60 ofthe Code. I have already 
said, it appéars under the head ‘attachment’. 
| There 4s another head bearing the title of 

“sale.” . Under the circumstances, there is 
no reason to think that in dealing with the 
subject of “attachment” the writer had in 
his mind the cases of sales that ave not pre- 
ceded by “attachment. -Of course, if the 
language employed should leave no other 
alternative possible, that s another matter. 

Section 60, in sub-s. (1), lays down in effect 
that, all properties, over which the judg- 
ment-debtor has a disposing power, will be 
liable to attachment and sale. I have 
already pointed out that all properties are 
not sold, in execution of a deciee, although 
they may.have been subject to an attach- 
The words “attachment and sale," 

therefore, can only mean, “attachment and 
sale” where the sale is necessary after the 
attachment. Otherwise there will be no con- 
sistency in the rules. That this is the 
-meaning to be. attached ' to the words "at- 
- tachment and sale” is clear from the proviso 
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that follows the sub-s. (0. It provides. 
against. “such attachmentor sale” in the case 
of certain “particulars.” The use of the 
word “such” is important. It, in my opinion, 
qualifies both the words “ 'attachment" and 

“sale.” The proviso will thusreadlike this:— 
"Provided that the following particulars 


shall not be liable to such attachment or,. 


where necessary, such , sale as has been men- 
tioned above in the main section.” ‘omy 


mind it is impossibletoread the word ' ‘sale’ 
in the proviso as méaning "sale with or 


without previous attachment," without do- 
ing violence to the language of the section. 
Something might have been said in 
support of this reading, if the word 
"such" had not been there. 
no possible warrant for confining the 
adjective "such" to the word “attachment” 
alone, for both the words “attachment” and 
"Sale" cccurin the main section. Among 
the particulars mentioned in the proviso, 
there are items which are never sold 
after attachment: see, for.example, cl. (2), 
dealing with the salary of a public officer. 
' In this case, only an attachment is neces- 
sary and,no sale. Hence in the proviso, the 
word “or” has been rightly used. 


One essential difference in princi- 
ple between & sale held after attachment 
and a sale held in pursuance of a con- 
tract for sale is this that, in the former 
ease, the sale is held against the wishes 
of the debtor. The Court is asked to raise 
money by the best.possible means, and 
it has been vested with the authority to say 
that, it would not act heartlessly and in 
order to make the debtor pay, it would 
not make him absolutely destitute. In the 
case of a mortgage or hypothecation, the 
debtor has agr eed that a particular pro- 
perty might be takenas the security. So 
the execution of the decreeis held, with 
his consent as it were. There is, therefore, 
no reason to suppose that a rule of law, 
that talks of attachment and salein the 
same breath as it were, was really intended 
to cover a case of a sale with the cousent of 
the debtor. 


It is not always a valid mode of read- 
ing the new law, to compare it with the 
old one. Still, in case -of doubt, 
rule may be looked into. In the old Code 
also, the language used is the-same as in 
the new Code. The old section is 266 
and it, like the news, 60, appears under 
the head of attachment, The head is p — 
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Of Attachment of Property.” Sections .266.to 
285 deàl with cases and modes of attachment.” 
The next head is “G.—Of sale and de- 
liveryofproperty." Thishead “G is div ided' 
into three’ sub- heads, , sub-head (a) deals. 
with "General rules" and consists of ss. 286. 
to 295, sub-head (b) deals with “Rules as. 
to moveable property" and consists of ss.. 
296 to 303. Sub-head (c) deals with Rules: 
as to immoveable property” and consists of: 
ss. 304 to 3927. it will thus be seen that,. 
under,the old Code, the rules as to sale of 
property, moveable and immoveable, were, 


- distinctly kept separate from the rules as tö 


attachment, and yet in the.general section 
about attachment (s. .266) the same langu= 
age .was. used as in the case of s. 60 of 
the new Code. The new Code having been: 
split up into two portions, fewer sections 
appear in the body of the Code under the 
heads "Attachment, etc." than in the older 
Code. The inference is then clear, viz., the: 
rules in s.. 60 deal with salesheld in exe- 
cution of decrees in whicha previousattachs 
ment is necessary, 1.6., to sales held .in exe- 
cution of simple money-decrees. 


I will now “consider the authorities. In 
„Bhagwandas v. Hathibhai (3) it was held that 
the rule as toattachment and consequent 
sale- did not apply to a sale held in pursu- 
ance of a mortgage-decree. This was in 
1879, but the.. lang guage of the law was the 
same in the Code of 1877 asin the Code of 
1882;- In the case of Ramdayal v. Narpàt 
(6) Stanley, C. J., and Banerji, J., took the 
view that; even where a house of an àgri- 
culturist was mortgaged, it could not - bé 
ordered to be sold, in view of the provision 
of s. 266 of the old Code and s, 60 of the 
new one. It will be noticed that one of the 
grounds, for the actual decision of the case 
was that the mortgagor was & tenant and 
had mortgaged not only his house but algo 
his holding, “and the house might be looked 
UPON as an appun tenance to ihe holding. The 
decision cannot, therefore, be looked upon 
aS given solely ona consideration of the law 
‘as "contained i inthe C. P. C; There is one 
more point to be noticed." The point was 
-decided in the suit itself, and it ‘is. 
‘no authority for the proposition that the 
point may be raised even after a decr ce for 
sale had been made. + 

In the case of Bhola “Nath "x. 
Kishori (7) Richards, C. J.,.and Tudball, J., 
. held very clearly thats. 60 ofthe C. P., C. 
applied. only to the ease of an execution At 
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a simple money-decree. Banerji, J., dis- 
sented and did not think’ it necessary to 
_change his opinion expressed in the case of 


Ramdial-v. Narpat Singh. (6). I have given 
fan - * e . * - 
my reasons for holding the opinion that I 


have expressed, and I do not propose - dis-. 


. eussing the opinions given by the learned 
Judges.in the several cases, The argu- 
ments are clear on both’ sides, The only 
question is which arguments appeal to a 
particular Judge. I will draw attention to 
the fact that in this case also the question 
‘rose before the decree and not. after it had 
been made. -°'- l 
/, . [In Salamat- -Hossein v. Luchi Ram (9) it 
was held that,..although a right to an 
allowance might.not be attachable in exe- 
cution of a simple -money-decree, having 
regard to the. provisions of s. 266-of the 
C. P.C. it didnot lie in the mouth of 
the judgment-debtor, who;had mortgaged 
the same, to urge that it could not be sold. 
."I have not been able to lay my hand over 
any other case; bearing: directly on the 
point under consideration. The two cases, 
which led to this reference, took opposite 
views, The case of Janki Das v. Sandal 
(5) was decided by Knox and Karamat 
Husain, JJ. The case of Niadar Singh v. 
Sabit Khan (1) was decided by Banerji and 


Rafique, JJ., who upheld Knox, J. It will ' 


‘thus be- seen that, the opinion, in this Court 


ijs very much divided. Stanley, C. J., and 
Banerji and Rafique, JJ., took the view op-. 


posed to mine, and Richards, C. J.. and 


"Tudball and Karamat Hussain, JJ., took the ` 


sanie view as taken by me. ‘Knox, J., did 


not always stick to his view. But all thisis 


on the second point. > 

- The ease of Katwari v. Sita Ram Tewari 
(2) already referred to was decided on an 
interpretation of s. 20 ofthe Agra Tenancy 


-Act and is not directly relevant on the ques-, 


tion before us. an M 

."l am, accordingly, of'opinion that an 
agriculturist may makea valid mortgage 
~ of his house, there being nothing in s. 60 
ofthe C. P. C. to the contrary, and that, 
after a decree for the sale of it has been 
‘made on foot of a mortgage, it may be sold 
in execution'of the decree ‘and. the judg- 
‘ment-debtor is not entitled to raise the 
point in the execution department. 

'" Walsh, J.—Two questions are involved 
in this reference. The first is;— Whether 


‘the exemption from attachment and sale: 


- 7> (9) 10 C..521; 5 Td, Dec, (x; 8)-349, 7) > 
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in execution of a^ decree, contained in the 
proviso to s. 60 of the Code, apply to a 
‘mortgagee’s decree for sale. 
I have had the advantage of studying 
the judgments of my two brothers. They 
fully cover the ground and it is not neces- 
sary to do so again. They differ funda- 
mentally and each judgment appears on 
the. face of it to be unanswerable. 
" On the one hand, the section distinctly 
prohibits the sale of this property in exe- 
cution of a decree. On the other hand, 
as Mr. Justice Mukerji's judgment shows, 
there is much in the section which is in- 
appropriate to a mortgagee's decree for sale. 
Where a section of an Act is capable 
of two renderings, or is said to mean less, 
or more than it says, it is maxim ofin- 
terpretation that one must look at the 
scope and object of the enactment. For 
this purpose it is helpful to re-call the 
history. 
^ The rights of a mortgagor have always 
‘been the special care of Courts of Equity. 
^: The. equity of redemption was jealously 
guarded and could not be sold without an 
order of the Court, and without the mort- 
gagee in possession rendering an account. 
‘The codified law in India sought to give 
effect ‘to the established principles of the 
English Courts for enforcing a mortgage 
security, by the now repealed sections of 
the Transfer of Property Act. Great con- 
troversy having arisen as to the applica- 
bility ofthe provisions of the Code to the 
-enforcement of a mortgagees decree for 
‘gale, it was decided, when the Code was 
amended in :1908, that this part of the 
Transfer of Property Act relating to mort- 
gagee's suitsfor sale, being a question of 
procedüre, should. be incorporated in the 
Code. This was effected by the present 
O, XXXIV. . | 
. "The mortgagee's right of sale is carefully 
hédged round by provisions which are 
familiar and whieh have no place in the 


execution of an ordinary money-decree. For 


example, the preliminary decree still gives 
the mortgagor a. period within which he 
may redeem, The Courts never allowed 
the sale of the bare equity of redemption 
under-a judgment on the covenant. In 
other words, the mortgagee cannot have 
'execution against the mortgaged property 
under a decree for the simple mortgage- 
debt: This provision is preserved in Q, 
XXXIV, r. 144. The. mortgagee is not to 


"  béallowed ‘to bring the mortgaged property 


- 


l Y 
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to sale, "otherwise than by instituting a suit 
for, sale in enforcement of thé ‘mortgage. i 
There, “is nothing illegal in a-covenant: for 
sale, as s. 69 of the. Transfer of ` Property 
Act shows.. But the question "before usTe- 
lates to thé enforcement: by thé Court, The 
change introduced into O: XXXIV, r. 14 
as opposed tos. 99 of the Transfer of Pro- 
perty Act which it re-placed;’ 18 significant. 
The mortgagee was under the'old law pro- 
hibited from bringing the: rnortgaged"pro- 
perty to salé in "satisfaction. of a claim, 
“Whether arising under the” mortgage’ or’ 
not." Butit was always competent: ‘for the 
mortgagee tó pürchase the' equity by án 
agreement subsequent to, and. independent 
of the mortgage - ‘transaction. There was, 
therefore, no good reason why he should 
not be allowed to sellitin satisfaction. of E 
claim uncorinected with the mortgage. ` 


the new Code dropped the old IH ót 


words and  réduéed the ' prohibition to 
claims "arising under the mortgage." ‘The 
important point i is that. the prohibition: is 
found, not in that “part of ‘the Code ‘which 
relates generally to execution; but. in’ ‘that 

which deals “particularly | with the enforce- 
ment of mortgage-decrees. ' All this shows 
that, by : the scheme of the present. ‘Code, 
execution ‘andthe; enforcement of mortgage 
decrees are mutually’ excliisive,. ‘at any; ‘rate’ 
where inconsistent, . 


.I am doubtful whether according to the 
strictly juristic view, the sale of mortgaged 
property ‘undeér à: mortgag gees decree’ for 
sale’ is really “execution” ‘at all: It is satis- 
faction of the decree. When.a creditor ob- 
tains a decree for a debt, and. the ‘debtor 
pays after thé decree, the décree is satis- 
fied, not executed. If the debtor does not 
"pay, the law executes thé decree, if it can, 
by realizing the amount .out of any. avail- 
able property ofthedebtor which, it attaches 
and sells." In the case of à mortgage-decree, 
the property ordered to be'sold is ‘not some- 
thing. which “is compulsorily substituted | 
for the obligation contained in the contract 
and ,carried forward into the decree. ‘It is 
the, obligation itself.’ ‘The sale is the satis- 
faction of ‘the contract, and of the decree. 
Sir Comer ‘Petheram : took this view in ‘the 
course of a/ judgment reported as Maseyk v. 
Steel & Co. (10) where hé spoke of the decree 
‘being one^"for- specific performance: of the 
contract between the mortgagor and thè 
mor tgagee" . This view, namely, that such 


(10) l4 9. 661. at p.608; 7 Ind. Dec. (s. 2) an. 


i 


~ 


MUBARAK HUSAIN, D. AHMAD, à 


Stand it. An unsecured redit s who e 


^ 


c I C, 1924): 


a salei is -not.-the execution of. a diii. 
derivés Support. thou gh. no ‘authority, from 
the ‘original -inténtion of, the jurists, who. 
framed.’ ‘the present, Code, in dealing” with 
the ‘general, provisions | ‘relating to éxecu- 


. tion which begin with s, 36, to emphasisé 


the. dichotomy - by defining " “the. territorial 
jurisdictions of, “the” Court executing EA 
decrée” only. to the extent which it: was com- | 
petent, tọ pass a decree, and of "the Court 
which passed i à decree" "for. the enforcement 


of á mortgidge, to selling the mortgaged pfe 


perty, wherever situate: 


T agree with 3 Mr. J usto Lal Gopal Mukerji 
that the’ üse'of ihe word" a suet '"rénóves 
the distributive force which, the word “ói”. 
in" “attachment. or salé” w ould' otherwise 
have,” It müst mean” “attachinént ~ or ‘gale 
in execution ‘of a 'd&cree."" And” for the 
reason ‘given. above, I'have- cóme 'tó thé 
conclusion that a Bale undér a mortages's 
decree 1s not a $ale'iu ‘exectition ofa "décree l 
and that, theréfore, ‘thie’ proviso "does" not 
apply. This” ‘is riot; to say that. the’ Proce- 
dire is not, after. dgerée, for ‘the: execution 
side. Any question’ which i may’ arise relates 
to “the satisfaction’ of the decree," ahd^i i8, 
therefore, ‘within s: 47. oe 2 


I was throughout. pressed py. the conte n- 
tion that’ ‘under ‘the Jaw thins: interpreted 


a ‘mortgagee’ can sell this: property, wheres 


a sittiple™ " decree holder" cannot, ‘and ‘that 
such ‘4 result is illogical; and: again st; the 
policy ofthe Legislature’ ni. óthér Words, 
to" ‘quote ` the dissénting judgment. “OF 
Mr. J ustice Bingi in Bhola, Nath V. 
Kishori? "t: t gr object. was, dis. “protect | 
people’ m dunt own im rovidence,” 
These speculations. are ‘dangerous “and are 
apt to Attribute’ more ‘consist mney. and före- 
sight to” the 'Législiture than "18 "usually 
found in fact. Bui in ‘truth, “there ` is no 
lack 'of justification for the’ laiy i ER is ünder- 
to give crédit toa poor ma h who! ihan ( 
credit’ and? b property ` Bbydiid. tlie "Pare 
instrüménts with. “Which he 'ekes Oui. his 
livelihood, has’ ‘only himself'to: ‘thank, ‘and 
cárinoi' dómpláio if the’ law stepsin io pre- 
vént him” from. ‘selling’ " up. his üsppor i com- 
pletely’ dor à debt in respect ` ‘of Which Be 
took"án obyious^ ‘risk. But “a editor whi 
has taken security’ isin a ‘different position, 
Ib may. Pe'd assume éd'tha the Wo Quid. no 
advanced the^ioney at all’ unless h et E 
. giten’ the security, and” ‘the! debtor has. 


voluntarily, agreed to, „Part. with, the pro- 


| 


d 
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perty, with his-eyes opemand:knowing: the- 
consequences, °° 07 
_It-seems:to follow. from the reasons:which 
Ihave. given: above on tlie: first: questión, 
that: Lagres with Mr. Justice- Ryves:thatithe 
point is; one: whieéh is; properly taken: in: 
execution: I. think: it: matters: very’ little. 
The-Court, is: often the-same. ,I: do not: know. 
how the-point. could4be: pleaded in. defence 
to. the .mortgagee's: suit: As. Mr-. Justice. 
Mukerji. points out; the- mortgage: is- not: 
prohibited. orillegál. If:raised in; the:suit: 
the Judge might well say:-thatithe ‘objection: 
was premature at; that stagé;: and: reserve-it: 
.for,the post-deeree: proceedings. It) is: an: 
objection. to- enforcement: of: the: decree 
when,:made,.the,deeree: being: unobjectión- 
able.. Ima word, the: objection presupposes 
a valid: deeree. If:the-mortgagor has no 
saleable- interest;.that: is- a: matter, which: 
concerns. the purchaser, who: acquirés: no: 
gresterüntérest.than is-saleablei- 
It:is:to.be-hoped that thisiview, although. 
arrived atiby: a, bare'*majositytof the:Court, 
will be aecepted.as-final;as-there-has-hither-. 


to been great diversityrof judicial decisions. .. 


By; the: Gourt;— Dhe: ‘order: igs that: 
'the«appeal. is. allowed,, and, the, objection: 
dismissed, and:the-order.of- the: T'ixstiCouxt 


restored: < . 
Ze Ka Appeal allowed. 


AMET EU omens ERE. 


BOMBAY. HIGH; GOURT:. 
ORIGINAL Orvin JURISDICTION, Suit Nos 931: 
| (Q ORIS (50 

. Mareh 19,1921. ——— 

. Present:—Mr.Justice Marten. 
Tug ADVOGATHR-GENERAL..or- 

BOMBAY.—PLAINTIFF. | 


m versus; 
YUSUF: ALLI: EBRAHIMIAND OTHERS =- 
l . DEFENDANTS;. . EE 
Muhammadan.Law:—Waki-Sadakah--Charitable ob- 
jects, what are-—Düibbodi; Bord; cónimunity—Mosque 
andi: tombs of saint; whethér charitable-—Gi¥t - for 
upkeep». of ‘tomb’ whether. chamitable--Chandabhoy; 
whether r saintr-Trusis--Trustee,, accountability: of, 
, principle.of—Trustee, infallible, position of—Mullaji - 
Saheb,: position ‘and * privileges of—Mullagi;. whether 
universali owner - of: Dünpóod . Borah commaiunity~— 
Sardar.’ Saiyedra ‘Taher Saifuddin; whether Dai-ul- 
.' Mutlak-Original , Side :nf Bombay , High ‘Court+-Sujit 
relating „to Muhammadan:; waki—Law.: applicable— 
Government of India’ Act; 1915, (5°& 6 Geo. Vy c. 6D), 
s., 180+-High CourtsiA'cti 1861; (94 &857V ict; cx 1055; 
ssi: 8, 9,; Tí-- Letters .Patent., (Bombay): 18625: elz} 1859- 
Letters: Patent(Bom.) 1865,"clz 19.. E ^ 
A suit. relating: to’ a: Muhammadan.. wakf., on* thé 
Original.) Side“ of..the’ Bombay High’ Court,’ must 


! 


under the) conjointy effect? of ‘s+ 130::0f the, Governs ` 


ment, of Indias-Act;:1015;:6s):8;, 9 and JE ofithiesHigli- 
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| Qourts: Abt. cl.18: offther-Origihal Lettèrs- Patent 
ofr the. Bòmbay- High: Court; 1862) cl? 19 of' the 
amendédlietters- Patent! of. 1865; and: cls: 28 and 
36:of:the:Supreme- Court .Charter; 1823, .be decidéd 
according: to: “justice aid: right, and!it'is-a matter 
of} justice: and. right! and! alsé a matters of" justice, 
equity: and conscience;, that’ thé- provisions’ of the 
"Muhammadan: Lawishould be applied: to questions 
raisediiniai Mühaminaddn: coniinunity~ relating to a 
Muhammadan -mosgue -&ndltemb.[p. 767; col. 1. 

Undér: the:Muhammadàn: Law’ a- gift' for charity 
may. take two forms, viz. either.by way of' wakf, 
which. sigiiifies? an^ endéwment: or. else^by- way of 
sadákah; which signifiés- a donation: [p:767; col. A 
| Ai gift: by: way-ofisadàkaüindicates that: the specia 
motive of the gift is to acquire religious merit or near- 
nessto God. [ p:-768, col. 13] 

Again a" gift under the:Muhammadan Law may be 
madé-either’ directlyior by? rieans ‘of ‘a trust. [ibid.] 

All works of religióüs: charity" or public utility 
not'condénined bye the-Muhanimadan-: religion are 
objeets:of'wakf:. But: the?particular-objeets intend- 
ed must; be'indicated with a reasonable degree of 
„precisión id: ordéP:that*the: Courts. of'British India 
máày.givéveffüet: to the: endowment: [pr 767, col. 2; p. 
768, col. 1.1 ` < 

Perpetuity is mots essetitial: for a charitable gift, 
A‘ dênationi mays be; charitable: just as well as an 
endowment. But} if, the. donation can: wholly be 
applied as intome, it is often unnecessary 'to con- 
sider' whether it is- charitable and thus within the 
Sor cus - the-rulé: against! perpetuities. [p. 780, 
cok,’ 2; 
The majlis ceremony, the oras feast and illumina- 
tions: inu honour of-a saint, are valid objects of 
eed ‘among “the Dawoodi Borah community. [p. 781, 
col. 1 


The, tomb of a Dawoodi Borah.saint is charitable 
and ‘gifta‘fér its perpetüal' upkeep-are- valid 'charit- 
able: gifts. [pi7797col; 2.]" 

. Seth. Oliandabhoy riss regarded:. as- a^ saint among 


. the. DawoodirBorth.. community and. his mosque and 


tonib aré wakf properties of whiċh'the Müllàji Saheb 
is: atrustee! [py 779, cols: 1°&424 

British Government: brings to its: subjects, .as a 
general rule}, liberty: of: the-person,: liberty of con- 
science; libertyvof, speech, liberty, to own property, 


and‘ equality’of maniis the.sight of the law. But 


the-liberty~granted’ to: oie" subject must-not^De used 

to the’ detriment. ofsanothêr “subject: The principle 
sio utere tuo, ut alienum.non- ledas-is-applicable to 
righta aswell: as property, In other words, liberty 
must’ not dégenerate into license. Hence the law has 
to. impose -restraints’on’ those who misuse the privi- 
leges of: afrée.citizen.:, So that in theory‘the highest 
and.the most-saered .personage ia-amenable. to the 
.eriminal.andecivil law:;of the-country, though it may 
be uhthinkdble that ‘he’ would‘commit: any offence or 
'other-bres&eh ofthe law. [D: 779;:col..2.] 

Similar principles apply to trustees: —'T'He foundation 
of. the : lawn of-trusts - is thatthe trustee: isi trusted. 
Hence the greater the .trust, the, more’ unthinkable 
does it’ .bécome: that. the trustee will violate it. And 
yet the law has to impose restraints on the guilty 
or negligent tristée and! td give its-assistance to any 
hénests:trustée+who' requires it: But the existence of 
thesev.civilürestraints.is:no:more a: slur upon the 
honest..trüstes,. thàmsthewexistence of criminal re- 
straints i9.upon:thé* honebt;citizen. Hence the in- 
fallibility-of any\partitular. individual doeg not affect 
his theoretical! legal position ‘in- the’ slightest. |p. 776, 


cak ii]. 
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A theoretical setae affects. the ‘doctxine of chaye Been -par tly 


, infallibility- no more than. the theoretical .criminal 
liability .does—that is, not at all. Neither could 


' materialise, except under'unthinkable circumstances. 


. The testofa trustis not whether the alleged trustee 
|, can ever commit a breach-of trust. '[p. 777, col. 1] 

One. essential of -a trust is that it should: be: im- 

| perative. Ifa man can carry out or not carry out. 

the alleged trust just as.he likes, then there is no 


trust. In other words, if he is entitled to put the ` 


«money into his own pocket, he is not a trustee known 
Uto the law. [p. 780, col.’ 2.] 
. Where charity funds are utilised by & trustee 
.towards the acquisition- of a pr operty, the charity 
pe caim, a proportionate share of the property. 
183, co 
Pine theory that the Mullaji is the owner of the 
c bodies, minds, souls and properties of the members 
` of the Dawoodi Borah community is unfounded. in 
-fact and bad in law. i 711, col. 2] 
The tenets of the' awoodi- UM community and 
_. the S adam and privileges of the Mullaji Saheb dis- 
cusse 
. Sardar Saiyedna "Taher Saifuddin is the regularly 
, appointed Dai-ul-Mutlak of the Dawoodi Borah com- 
munity. [p 784, col. 1. 
- Case-law on all points. discussed, 


- Mr. Strangman, Advocate-Gener al, (w ith 


- ADYOQATE:SENERAL OF BOMBAY v. YUSUR-ALLI BSEABLM, 
"acquired: by the ‘aid’ ot 


- 
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the gulla funds. 
: [His Lordship dealt- "with ‘the respec- 
. tive positions of the Advocate-General and : 


the. Attorney-General in charity matters. 


.and also 'set out the pleadings and issués 
and then proceeded to observe as follows:—] 
'Atthe Bar, the respective cases ofthe 
somites are to the following: effect. 
plaintiff's case atthe Bar is ‘that the above 


“properties (a) to (e) are ‘all ~devoted to 


.Charitable uses, and that Badri Mahal is 

partly devoted: to such uses in proportion 
to the gulla funds utilised thereon, He 
further says that, as the -charity is denied, 


"there ought to be a decree.to establish it. 


un Messrs. Coltman and Talyarkhan), for. 


' ‘the Plaintiff, . 
Messrs, Inverarity and Binning; (with 
him: Messrs. Davar and Mirza), for De- 


fendant No. 3.. N^ 
dé Taraporevalla, for Defendants Nos..1 
“an 


JUDGMENT.—This. is a ‘suit “by t he 
Advoeate-Genéral eg oficio to establish 
‘certain charities in the community ofthe 
Dawoodi Borahs, who are Shiah Muhama- 
' dans of the Mustaalian Branch of the Ismaili 
sect, The principal defendant is: defend- 
‘ant; No. 3, His Holiness the Mullaji Saheb, 
who is the High Priest and Dat “or head. of 
the community. Defendants Nos. | and 2 
merely claim to be his managers: or agents 
and are of minor inipor tance in this’ suit. 
^ The charity is denied: The “contest . 
“largely turns,on the, exceptional position 
nd powers whichare claimed forthe Mullaji 
‘Saheb, and as ‘to -how- far they ean be 
recog enised and enforced ji a Court of law 
consistently with: the general law of the 
land. This in its turn involves.a close 
"investigation: of ‘the religious tenets of. the 
community. . i 


The suit relates to (a) à mosque buildi ing, 


"in Bohra Musjid street, (b) bhe tomb of Seth 
‘Chandabhoy Currimbhoy and the offerings 
‘placed ‘there in agulla or offertory box, (c) 
‘four immoveable properties. purchased out: 
‘of the surplus, gulla funds, and (d) Badri 
"Mahal; the Bombay residence of the Mullaji 
‘Saheb, which is eee by the plaintiff.to 


f 


-His contention that for the same reason tHe 
Court's discretion ought to displace: that ` 
‘of the Mullaji's as regards ‘the choice, of 
charitable objects for the surplus gulla 
‘funds, and that educational objects should’ 
be selected- by the Court, was,:I-’ think, 
‘abandoned during the concluding ‘stages of 
-the trial. The plaintiff does ‘not now seek 


'to. have trustees appointed or to deprive 


the Mullaji of his management of the suit 
-properties. In:partieular it is not ee 
‘that there has been any misapplication - of 
‘the gulla funds apart-from.a technical ques- 
tion as regards Badri Mahal, nor that there 
has-been a any breach of trust apart from the 
denial of the trust "^" 

The charitable objects of the gulla funds 
as finally: contendéd for-by the plaintiff are, 
‘first; the. ‘up-keep of the tomb, ‘secondly,’ > 
an annual oras feast dnd majlis ceremony 
in honour of -Seth Chandabhoy with its 
accompanying illuminations, thirdly, the 


up-keép: ‘of ‘the mosque, fourthly, the hold- . 


ing of a feast on the 21st Ramzan, and, 
fifthly, such other charity or charities for 
the-“benefit: ‘of-the- Dawoodi Borah commu- 
nity as the Mullaji Saheb and his succes- 
“sors in ‘office may, from time to time, select, 
‘An account of the gulla funds expended i in 
connection with Badri Mahal is asked for. 

As regards the fourth of the above -ob- 
jects, no question arises in this case and: 
it -has only been occasionally ‘mentioned, 
This feast has. been regularly held in honour 
of Ali in the’ sacred month of Ramzan, 
and paid for out of the gulla, funds. The . 
defendants: do not contend that either this 
feast, or another feast whieh has occasion- 
ally been held on the birthday of a Mullaji 
are: not charitable. objects. "This. presum- 
ably jis: “because Aliis a saint, and. becanse 
áccórding to the defendants: :6ach. -—Mullaji . 


"lhe- 


4 


| not question any act of his; that heis en-. 
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Sdheb (including the present holder of that his mastership: of: all property; whether 
office) isa saint. : dawat. or otherwise. Infallibility they say 
-`The defendants’ case at the Bar, or as is inconsistent- with ‘accountability as a 
put forward by, principal witnesses, is im trustee, Mástership is equally inconsistent 
effect as follows:: The defendants admit with- trusteeship. - He-is malek or dhani, 
that the. suit properties. are not the per- so their witnesses say. That means abso- 
sonal property of the Mullaji Saheb, but lute owner. -The gutla offerings are given 
form part-of the’ property belonging to the to him as such malek. To hold, therefore, 
dawat..- This word dawat means, according ^ that he isa trustee would be to defeat'the 
to the: Mullaji Saheb, “the spiritual king- ‘intentions of the donors. So, too, it is for 
dom of: the Dawoodi Borahs and their im to say what are the purposes of the 
general affairs;' Its approximate inéaning dawat: » No one can say him nay: " 
is also conveyed by the expression "the ad-- ~The defendants further contend that, 
ministration” and has been so understood quite apart from any ‘tenets peculiar to 
at the trial: The defendants further say their community, no charity is established 
that the Mullaji Saheb holds.the suit pro- on the ‘facts. ‘They say.in particular that 
pa by virtue'of his office as Dai or Seth .Chandabhoy was. not a saint, and that 

ead ofthe community, and that on his consequently under. Shiah Muhammadan 
death: these properties will pass to his Law his tomb' and gulla could not. be the 
successor-in-office, and not'to his heirs; subjectofa charity. But, evén if he was a 
They, however, contend that there is no’, saint, they contend that the gulla funds 
charitable trust enforceable ina Court of are applicable at the Sole discretion of the 
law, and that the Mullaji Saheb is not ac: Mullaji' for the purposes ‘of the dawat, and 
countable to'anybody except the Imam inm that as those purposes, include non-chari- 
Seclusion. To substantiate this, they allege table as well as charitable objects, there 
that, according to the tenets of theirreli- tan be no charitable trust. Alternatively 
gion, the Mullaji Saheb is the representa- they say that the gulla is governed by the 
five of'God on earth, and, as such, is in- law .as it. stood before the Mussalman 
fallible and immaculate. The defendants’ Wakf Validating Act, 1915, and that under 
witnesses further say that, according to that law and the Bombay decisions on the 
these, tenets, the Mullaji is the master of subject there could be no wakf' of money 
the, mind, property, body and soul, of each -or other’ moveable "property. Further, if 
of his followers; that these followers the offerings are regarded as gifts by.way 
are bound to obey him implicitly and can- _ of sadakah, such gifts are too vague to con- 

stitute à charitable gift. ' ^" . 
titled to take ‘any property, from his fol- .. In the earliar stages of the trial, ‘it was 
lowers, whether trust or.private property,' contended by défendants’ Counsel on several 
and if the: former, to alter and cancel the occasions that the Mullaji Saheb was in 
trusts and that there.can be nosuchthing effect God, or for all practical purposes 
in the Dawoodi Borah community as a per- God, and that this suit was sacrilege, The 
manent irrevocable. charitable trust, and former contention was eventually with- 
that it makés no difference in this respect drawn, but it;is claimed for the Mullaji 
whether the trust purports to be establish- Saheb that though he has not the rank 
ed-by deed or by ascheme of the Court. he has thé powers of the “Holy Prophet 


. Defendants’ Counsel, however. are not pre- Mahomed, and that he 15 a saint or wali. 
.pared to support these extreme allegations ` The defendants’ cease, in so far as it 


of their witnesses so far as they relate to. depends on.tenets peculiar to their com- 
the private property of the .followers and munity, is based on the Mullaji Saheb be- 


' to private trusts, Counsel .state that ing the Dai-ul-Mutlak or 51st Dai in regular 


they do not want'to put their ease too high, succession. If that is not so,” they say the’ 
and that they are not: concerned in the  Mullaji.has no excéptional powers, arid the 


‘present case with private property or pri- religion isatan end. This is because ac- 


vate trusts, and so the point dóesnot.really cording to their teligion no Dai can die 
arise. a: "" .^ without appointing a successor. Curiously 
' Substantially,» however,- Counsel. babe. enough the defendants did not expressly 
their case on the exceptional position or plead that thé Mullaji Saheb was. Dai-ul- 
overriding powers-enjoyéd by thé Mülaji Mutlak. They,. however, mentioned this 


by"virtue “of (a) “his infallibility; and (b) title in Issüe- No, 12A; and on Aiigust 31, 


- 


m | 


s [s 
Bat m 


ceSsor" Bat No EOM in, fact: s dpe as 
In. support: ofthis. 

din, the: 49th. Dai, dated. ‘September. 11, 
1891 (Ex, A. T. 1), is.relied: on, buf. this, 
iş, ES We "by the’. dgfendaiits. tó be a 
“forgery, "The, plaintiff also. rien T ey. 
o£ E MUN On; 8 Cas Gi 

Hounsel’, in 


Mo put: 
ale ae Bi 


3.19.38, 
‘Tn, t his, final ] address. bor. the; “Court, t the Ad- 


voGate-C eneral suggested ‘that, 1t. wag: UD; 


iecessary. f for. the. Qouxt, to, decide, this : 


point. lf, is at any; Tate. a. Separate. point 
and: T;will: dal. With it: later. Meanwhile, 
Pill: assume. that the |. Mulláji. Saheb, is, or. 
is Corisi: ered, tọ.. Þe- Jai-ul-Mutlak. 
(His. ordshiip, gaye a brief; history. of.the 
- suit’ and then, pros ceded. as ‘follows | 
Turpin 
somai diy. which, I. have: to. deal’; with? 
ni Bombs are , the . main, body. 
Bs EN Boraks and, mostly, déscénded from, 


bay, Gazetteer, .Vol; 9; Part 2; they are 
EUN. KAN a. pa Sé: .98; ag: thé, rithest, best, 
Opéeniseds dida most. widely. ‘spread class. of. 

Gujarat, Mu ssalmans,” “and at page. 30; 
aoust, foir, séctarians, keenly, hating, 
and, hated. bythe regular, Sunnis and other. 
Resale hob of: "the, Daudi sect, their. 
E Ali, and: their, y HEN priest. 


4 a 


a bag 29. 


due d page. 33: it. is aad 
| pau ‘little; inclined: tO, ia their children, 
lishi or to, take. 1 to, other, than. their. 
a spand ên itérprise, hold ; their -own, 
ahy, Class, “of traders. Ant western, India, 
|; of date: an thé. groying. uge. of iron, 


1 
i 
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he to, the. facts, , what, is . the. 


a converts to Islim: Ih. Campbell S, 


ry. calli linge of, traderi the Dàudis' for. 
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has ;been n;a,8puree. of; special; gain.to them," 
This was.writteh in 1889. In. recent years 
it is well;known,in poe that. the: war. 
has, “resulted: in- a; great. increase . of: ‘pros= 
‘perity - to, many. members. of: this: commu; 
nity: Education; however,. seems to: make 
slow. progress among, them. rotiwithstand- 
ing that; the: field; would. seem. to be. a 
promising one, and; I. was. impressed’ by. 
the. higher, intelligence. shown. by. educated, 
witnesses, such as, Nos. 15, 19; 98, 33, 35 
and:40, over. certain. other witnesses for the - 
defence: who. had not: received:-the. same 
advantages. I was:al&o. impressed. by the 
scrupulous . neatness. and.” care: ‘shown, in, 
thie dress of. most Dawoodis: attending. 
Qourt, and" also by, their patience, and 
quiet, In, the. discomfort. of. what was. at 
times: an.overcrowded Court and. excep-" 
tionally, Hot and trying. whether, 
is.. are, by, TO,,means.con- . 

fded to’ Gujarat: "They are, found all-over 
India and. outside: it; and: the: Mallaji ! 
Saheb., claims. to hold. sway, over; them, 
from, the, Straits Settlement in the, Kast to, 
Zanzibar in. the West, ’ The- community: 
ig "said to. number about. 3,00,000:: their, 
mosques; about .648 (seg Ex, 56): their 
Amils; who: are local. deputies.. for. the 
Mullaji, about 266:(seé .Ex, 53): and, their 
principal gullas about; 69; (s see. Ex. 02). 

‘According’ to tbe, pamphlet, Ex, A: L 
(page: 2) “the founder: of this.line- Was: Ali, 
són.of' Muhammad, Solaihi, a. missionary, . 
sent, by, Ulmustansir, . thie 8th. Fatimite. 
Rhalipht of egypt (who. reigned’ towards.the, 
end of the tenth century ofthe, Christian, era; 
ór, fifth of; the' Hijri), , to., . Yémen. with: the, 
doublé obj; ect to preach, the: Shia-faith, of the, 
Egyptian. dynasty, and’, to- rile. over” the: 
country. Hé sent, several, deputies. tó.Sindh. 
and Gujarat to teach, religion. to, the,Shias of. 
liis... faith and to get, proselytes among, the. 
- natives of, India. He. and: his: ' SUCCESSOTS, 
were ‘called, Sultanis and , Dais- of, Yemen.” 
— Vimnsapei was: the 18th Imam. and reigned 
from 1036:A. D. to, 1095. A. D. (see, Ex. 34) 
The referenéelto the 10th, century is, &herefore;; 
a mistake: for the. 11th. century. The.account; 
in, Oümpbell* s Bombay Gazetteer dt, page. 261 | 
agrees roughly with the above date. o£. the. 
mission, , but.. States. that” the missionary 'g.. 
name was Abdula, or ,eláe Muhammad Ali.. 
(See note 1); and that he landed'at Cambay. 

It was at the death of this 18th. Imam: that 
the “break, occurred which, now. divides. the: | 
Boráhs.from the Khojas. The . Boràhg-. fol: 
' lowell the younger; son;, Mugia I t andi the: 


e Yemen and 
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Khojas the- other son Nazar, and hence arose 
the two ‘branches, of, the "Ismaili, sect. known 
as tlie Mustaalia s and the Nazarians/ (See 
Campbell, page. 0, note Lb. The Ismaili- sect 
“in its turn had : arisen from" a disputed suç- 

cession. at thé, death. of the 5th Imam, about 
765 A.D: , they. following. Ismail, tlie. ‘gon of 
the 5th Imam S eldest son, ih ‘preference, to 4 
Musi ‘Kazim, "the 5th. Triani s. second son, 

who was ‘stipported’ ‘by. the majority’. of the 
Shiah commu ity, now called, Asna-Ashar- 
yas (wee. note). These. sects ‘and stih-sects 
are conveniently, ‘tabulated . at, page 97 of 
Wilson's Aügló-Muhammadan Law (&h', 
Editi n)! m 

Të Continue ‘the histor of. the Borahs, the 
‘Dawoodi. sub-sect arose about: 1589 A S on 
the death ofthe 26th Dai: Dawoodji. They. 
then’ followed: ‘Dawood. bin Kütubshah. in 
followed:” ` (Bëe Campbell, page’ DR "Hence 
arosè, the name Dawoodi Boralis. They | are 
liowéver, a gomet mes , calléd. “‘Tyebis,, “aller 
Tyeb the 21st and ‘last révealed Imam 

7 important. event in thé ERS ot the 
Borális. occurred about. 1539' “A. D. when, the 
seat of their. High’ Priést-% was. removed ‘from 
Yemen i in Arabia to, Guj; arat. For the, last 
; 155.ye S of So this. 'séat has bee en establish- 

ed dt Sürat. Tt hàd "pieviously been. at Sidh- 
pur, ‘Abamadabad, Jamnagar,. Mandvi, Uj- 
jain. 'and Burahhpur. XSée Campbell, pages 
97 dh nd 81 De m 

' Tt'is also’ important to. hearin mind’ that 
the ‘Dais “have, never had, qdy,, sovereign 
power since théy eased. to be Sultans ‘of 
came, to, India. Thus. at pages 

—BdVofEx. A. L: thé 48th Dai Says. 

"My predecessors. ‘dd “not” elong ` to' one 
family... hey : are, “all, missionaries . and 
spiritual, teachers, and. | cohsequently. kept 
aloof from, political matters. | They, had no 
. wordly.&i ibit ons, ‘the ‘Spiritual, happ iness. of 
the i next wg m Id being all. in, all. to them ánd . 
their ‘greatest, ara bition was to have’ bëati- 
tide of thé Lord.” “As the Dais in India had 
no haw in. the vn un the, SERM on 


a 


ar aat’ 


a and’ revels naniés never. yon in 
ahy öf the Indian histories,” 

his « cohinection: I may also refer to, the 
evidence! takeni in, cümera. 'It would, hów- 
ever, “appear. from page 5 ‘of this “pamilet, 
Ex. X. La that ‘at’ one time tlie Dai and, his 
followers | possessed. certain’ éxtra-territorial 
pr das granted, by the Maharaj as Holkar 
an 


1 Seindhie, 
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entirely ‘subject. to. the’ British, 


‘is, thus. described 


and social, is the, head Mul 


and: Our Lord Jesus Bd d 
also other. Imams Who were minor Prophets. 
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. But,in, fact the Dai does, not, claim to 
interfere,i in any way, with the temporal ruling 
of this. country: nor, with, its, law. Courts, On 
the contrary. in. Ex. A.L. emphasis is laid 
by, the then Dai on, the.’ frieridly relations 
that: have, always. existed between the priest- 
ly. gadi and Govérnmént, | The. present 
Mullaji-béars, this, cut in his. evidence. He 
also states. that, he.i is, cofitertt, that, the tem- 
poral, affairs of his. ‘community, should be 
ourts of 
Justice and:that, he would not be entitled 
to, dictate to, or otherwise interfere, with, a 
'awoodi Borah J üdge. or Magistrate. He 
goes, even ‘further when he says. that ifneces- 
sary he would’ enforce his powers as Mullaji 
in the, ordinary. Coürts of. Lay, supposing 


any” "member. of. the community., resisted 
him 


“The official positio 9n ofthe Mullaji. Saheb 
in Campbell's, jombay 
Gazetteer, at.page 31: 

“Their leader, "both in things, religious 
la of, Surat. The 
rüling. Milla names his Successor generally 
but.it is. said not, always, from,among the 
members (of his own family. ‘Short. of wor- 
ship, the. ‘head’ Mulla, ‘is, tréated with the 
greatest, tespéct. He, lives’ in, much, state 
ahd entertains with, the most, profuse liber- 

ality. On both religious and, divil questions 
his. authority i is. final. 

This descripiion, is, amplified in the 
pamphlet (Ex, A. L.) which, was. published 
in, 1890. by the.48th, Dai. It is much to the 
same effect, but at pàge liit speaks of "the 
Müllàji asa supreme, being, inferior only 
to the,one Deity Who, has created them all.” 

To, appreciate the. high. position which 
the Mullaji ogcupies in , the estimation of 
his. followers, one must, "understand the 
nature of the ‘Spiritual n mission claimed. for 
him. "Ong, leading. tenet of. the. Dawoodi 
Borah, faith is that God. has always. had and 


Still basa. , representative, on, éarth: through 


whom His. , Got mmands’ are, conveyed to His 
people. | that 4 representative is. sala | an 
Imam. The. ear y, Ii. were the major 
Prophéts— Adam, ‘Nog ah, ‘Abraham, "Moses, 
"There, were 


Then came the ‘Holy, "Prophet. Muhammad, 


“and, after him his son-in-law... Ali, and Ali’s 
sons Hassan and "Hussein D Fatima, the Pro- 


phet's daug chter. ‘It is their devotion to the 
Prophet’ a ‘dau Biter; hêr, husband, and, songs 
which! is a,mal point of. difference between 
Shias and Sunnis, but this, was dealt with 
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éxhaustively by Mr. Justice Arnould in Ad- 
. aocate-General v. Muhammad Husen Huseni, 
{Agh Khan éase) (1) and 1 need not d well on it. 
* Following on the tragic deaths of Hassan 
‘and. Husein came a succession of revealed 
Imams, the last of whom was Tyeb, the 21st 
Imam, who succeeded in 1131 A. „D. when 
" Achild and afterwards went into seclusion. 
Since that time there has been no revealed 
Imam, but. the .belief is that some successor 
af the 91st Imam is always on earth and 
‘that one day the-Imam of the time will re- 
veal himself. : Meanwhile the Imam of the 
{ime must in'his turn act through a repre- 


> Séntative, and:that representative is the Dai-- 


ul-Mutlak or absolute Dai. __ or, 
+ Accordingly the Dai-ul-Mutlak as ithe re- 
presentative of the Imam’ is the" representa- 
tive of God and conveys God's message to 
his people. For that purpose the Dai must 
have’ similar powers to those of the Imam. 
Thus as the Imam .is immaculate and in- 
füllible (míazoom), so. the Dai is like im- 
maculate and infallible (kul-mazoon). The 
defendants say that there is no practical 
difference between these two expressions, 
- and that the only use of the word “kul” 
is to mark’ the difference in rank between 
the Imam and his Dai: In like manner one 
might argue as to what difference exists 
"between à trustee’ and. a quasi trustee. 
.XVhan the Imam comes out of ‘seclusion, 
these powers of tue Dai will. immediately 
cease, Meanwhile the Imam has a staff of 
96 in seclusion with him. viz., the Bab (the 
chief of the Imam's staff); 25 Hujjats, 12 of 
avhom.are with the Imam and 12 in charge 
of the different districts, and the Dai-ul- 
‘Balagah. If the Imam. was revealed the 
Daitul-Mutlak would occupy à lower rank 
‘than any of the above officials; ' 
— Prior to the. 21st. Imam, there’ had also 
heen seclusion of the 7th to 10th Imams, 
but their names and  whéreabouts were 
.. known to their head officers, This seclu- 
‘sion was probably due to’ persecution, by 
the Sunni Caliphs, and it really meant that 
they were hiding from their enemies. 
ve. Another belief is that as án Imam cannot 
‘die without leaving à son, his line is still 
,being perpetuated by earthly descendants, 
‘although itis not known who those descend- 
-ants ‘are, so; too, the Dai on earth cannot 
‘die without appointing a successor. 


oc Another tenet put forward by the defend- | 


‘ants. is a:chain of intercession with the 
dt Y e. Er ' a. n " E I “fe ` , » , 
(1) 12 B. H. C. R. 323; 
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Almighty. This can only be through the 
Dai, the Imam and the Holy’ Prophet. If 
the intercession is sought by or by the' aid 
of the deceased person, such as, Seth Chan- 
dabhoy, then it is said that the intercession 
can only reach, the Almighty through ' the 
Dai and the Imam of the time. of such 'de- 
ceased person. Thus it would be proper ' 
for the’ present Mullaji to “ask for Seth 
Chandabhoy's intercession, but in that 
event the prayer would reach God through : 


the Dai and the Imam of Seth Chandabhoy's 


time. If,on the other hand, the interces- 
sion is sought by a person now living, 
then it would reach God through-the pré- 
sent Dai and Imam. l PN 
Some comment was made that this chain 
of intercession was not put to the plaintiffs’ 
principal witness Shaikh Faizullabhoy. But 
I am satisfied on the evidence that it is an 
article of belief, and that though its details 


may be esoteric and known only to a few, 
its essentials are dealt with: 


sermons to the people. . 
On this particular point the evidence was 

mainly oral, but on the main points a large 

quantity of religious: texts and writing 


in periodical 


were putin by the.parties." The .interpre- 


tations of certain texts, or the deductions ` 
to be, drawn from them, varied as one might . 
expect from theologians, but. on the broad 
general principles of the faith, as above 
described, I do -not think any serious 
difference was disclosed. `The, claim’ to 


-mastership over all property I will deal 


with later. MBEN | f 
"A remarkable document, which, is relied 
on by the Mullaji, is the meshak or oath of- 
allegiance (Ex. 17), which it is ‘customary 


‘for all Dawoodi Borahs to take on attain- 


ing puberty, and also subsequently. Toa 
considerable extent it bears out the Mullaji's 
claim to authority, and it is particularly em- ` 


phatic on obedience to him and on the ~ 


punishment. meted out to an oath-breaker. 
The community looks upon this document | 


assacred arid secret; so L will not cité its 


exact terms, but I. may note in passing 
that at times it may be the duty of the 
follower to conceal the truth as to his 
religion. -Probably this is due to per- 
secution in days before the British Rule. . 


‘I notice that in the Aga Khan case (1) 
‘a similar practice was found to ‘exist 


among. the Khojas. It is called Takiat. 


Imay note, too, that in weighing evidence ..' 


one -must bear in mind the.-doctrine of - 
implicit obedience to defendant No. 3,and 


d 


- 
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his powers of. ex-communication and their 
consequences.’ In, certain particulars the 
modern meshak would appear to have been' 
“taken from a form now obsolete. For one 
thing, it purports to give the Mullaji cer. 
. tain powers which he expressly disclaimed 


in' the witness-box. For another, it coun-: 


' tenances the possession of slaves which has 


' long since been a criminal offence in India: 


(see Indian Penal Code, s. 370)... The Mullaji: 


himself says that Ex. 17 purports to WG. 


` ninety years old. . 

I have now said enough to show that the- 
Mullaji' sreligious ,position is so high that 
it-only causes confusion and perhaps injury 
to overstate it as his Counsel did.., It is 
. incorrect to say that the Mullaji: Saheb is in 
effect God, or for all practical purposes God, 
and that it is a,sacrilege to bring the -pre- 
sent suit. This is; I think, opposed to the 
leading ‘tenet of the Muhammadan faith 
which is known to educated people all the 
world over, viz, “There is but one God and: 
Muhammad is his Prophet." The Holy Koran 
itself! lays it down that the error the 
Christians made wasin treating the Pro- 
phet Jesus as divine and in adopting the. 
doctrine of the Triune God; but that they 
were right inso far as they treated our Lord 
as a prophet and that the error of the Jews: 
was in rejecting him altogether. Divinity, 
: therefore, is a real distinction. 

"Moreover, the Mullaji Saheb does not’ 
claim the rank but only the powers of the 
Prophet Muhammad. The Dai’s rank comes 
below that of the Imam and, the Hujjat. 
His, powers are atleast thrice delegated, 
viz., by. God to Muhammad, by Muhammad to 
the Imam, and by the Imam to the Dai-ul- 
Mutlak. It is sufficient to say that the. 
holder of sueh powers is.masoom or kul- 
masoom.. To go further is to expose him. 
to the. criticism of Mr.. Justice Arnould in 
the Aga Khan case (1) where that learned 
Judge says : "Spiritual heads of communities 
are.not generally remarkable for the modesty 
with which they state their pretensions;" 
and also to that of the learned author of 
Wilson's Anglo-Muhammedan Law, 4th Edi- 
. tion at page 7, where he says: “Of the 

“formula, there is one God and Muhammad 18: 

His Prophet the actual though unacknow- 
ledged and unintended effect is to identify 
the divine: will with the personal idiosyn- 
crasy of Muhammad far more absolutely and 
exclusively than it is identified by Trini- 
tarian Christians with the pereonelity: of 
the: ‘deified J Jesus" x 


Qe 
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765, 
I may here déal With the-Mullaji's claim 
to be the owner ‘and master of all Properly 
possessed by any Dawoodi Borah, and ta’ 
be also the master of their minds, bodies, 
and souls. Defendant No. 1, who was the’ 


first follower to be cross-examined on this 


point, agreed with this claim, and stated. 


that he held the whole of his property at 


the disposal of the | Mullaji A little later 


. he said : 


“The Mullaji is Alis owner and master of 
the community. Everything is vesied in. 
the Mullaji. We are only working as his’ 
mehtas and clerks. By ‘we’ I mean the 
whole community. The whole community 
are only his mehtas.. ‘The Mullaji is the 
owner of everything. By ‘owner of. 'every- 
thing’ I mean of everything appertaining to. 
our community.” 

General questions B and D of the aves 
cate-General (See Ex. D. P.) were much to: 
the same effect. They were usually answer- 
edin the affirmative by the defendants’ 
witnesses, but further cross-examination. 
usually found them in difficulties when they 
were required to justify their answers. 

The principal religious books in this com- 
munity are: (1) The Koran, (2) the Hadees 
or ‘sayings and doings of the Holy Prophet. 
Muhammad, and (3) the Nehjul Balagh or 
sayings and doings of Ali. In none of these: 
is the claim which the Mullaji now. makes. 
specifically put forward: His Counsel ad- 
mitted that he had no religious authority to: 
show in precise words that the Mullaji: 
could take away trust property under a 
deed, Will, or seheme. That text in the 
Koran which was principally relied- on was" 
the one which says: “The Prophet: has a 
greater claim on the faithful than they have 
on. themselves " (Mahomed Alis translation. 
page’ 815, verse 6). The wide interpreta- 
tion placed on this passage by the defend- 
ants is shown in Ex. 124-5A, pages 1—5, 
Another passage, which is relied on by Mr. 
Inverarity, will be found at page 424 verse 
111, viz, ."Surely Allah has bought of the 
believers their persons and their property 


“for this, that they shall have the garden. " 


This showed, said Counsel, that the relation 
between God and the faithful was that of 
seller and. purchaser. Stress was also laid 


‘on the covenant with Allah (page 984, verse: 


10), which is now exemplified in the cere-. 


money accompanying the taking of the 
qmeshak. Or, again, 


it was said that there, 
is a rope connecting Allah and, his Dai on 
earth ana that all believers must, through 


T 


H 
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| the. ‘help’ ‘ofthe Dai, elirig. to the rope ánd 50 
gain salvation, 

“have been through ‘ ‘all Hie other religious 
writings ‘which, 'wére cited, but-it is ‘imprac- 
tíéable ‘to do this in a judgment. I ‘have 
given. them) my . best consideration, but, in 
the result-I ain not, satisfied that they fairly 
substantiate ‘the’ claims of, the 1 Mullaji | to 
ownership of. the minds and properties of 
the ;followers.. | mean even as a matter. of 
religious, belief. Further, the priests. them- 
sélves | "would Seem to draiw.a distinetion 
Between: ownership in a wordly „sense, and 
owhership in a.religious sense. Thus, when 
Shaik: 'Kokab;'a former Sub- Amil of Bombay, 
was | 'eross-examiried | on, tlie Surat "Priest's 
litigation, Ex.-E. J: and. the written ;state- 


ment of the 49th Dai, ‘Ex. |B. J3, and was. 


askéd ‘whether it was ‘true or false when, ‘the 


49th: Dai! ‘said that he had not the slightest. 


interest'i in ‘the: ‘property, ‘the witness replied: 
“In a wordly senée, he hhd no, ‘interest and 
therefore, his statement | was correct.” aes 

: "This; Surat Hügstion will 'Te-pay, car 'eful 


Y. cu c niu M a 


sists rp Bon, the Diesant- Walled And it will 
be. ‘borhe’in, mind that the; father was jüst 
as infallible às the son, and that he must 
still be, thus regarded, so it is Said. . 

-But before doiüg so, I should mention an 
‘extremely - important. fact, viz, ‘that ‘the 
defendants cannot produce a single’ instance 
of these, extreme, -claims laving . been: ,ex- 


ercised by any. Mullaji Saheb | prior: to ‘the. 
‘They ‘cannot even show that. 


present: suit. ' 
these. claims: ‘have’ ever: been put forward 
prior to this’ Suit. Ni ot even ,their-present 
pleadings show: it, at. any, “rate expressly. 


The trial of this, suit. in. 1920 "would seem - 


to:bé. ‘the fret. occasion, , whereas, the first 
Dai came to the Gadi, ih 1137 .A, D. The 
defendants’ own witnesses ‘make it clear i in 
cross-examination that. thése ‘claims are at 
best purely, théoretical and that in fact they 
never haye been exercised ‘and never. would 
be, exercised, . Possibly . these claims owe 
their origin, to legends of the days. when 
the Dai as Süftans | of Yemén had sovereign, 
independent rights. But, as I have already 


pointed. out, these days. ended. about 1539, 


A.D.: if. not. earlier, when the Dais left 
Yemen.and, came to: India. 


, [His Lordship discussed the Surat 1 litiga- i 


ton: and then. proceeded: ‘as, follows =], 
jin: thé concluding stages, of the trial it "Was 
paid that the mae need not assert these 
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‘Borah Charity. I need 


yaa? 
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extreme ‘claims ‘inléss, he ‘chose. | But if he 
would not even, assert them when 8 follower 
was trying to imprison, him, when would 
he assert them? His. Solicitor ‘with. thirty 
years’ éxperience and a large . ‘number ` of 
Dawoodi Borah clients has no féeolleo- 


‘tion of such a ‘point having: ever béen raised . 


as regards. the private property of Dawoodi 
Borahs, -The inference. which. T draw ‘froma 
all the facts. ‘before me is that, thèse | cldizns 
are the result of the. stress ‘of ‘the preserit 
suit,and that, if they ever "existed, before 
the. ‘trial, ‘nobody regarded - them sérioualy- 
or as giving ariy. legal rights , 

The Dawoodi. ‘Borah’ Charity’ Suits, "Exs. B. 
the. Advocate-General 
has.put in, all tend to support, this inferéhice. 
Hitherto, ‘hobody. has ‘ever suggested, that 
the Dai should. be‘maie a party | ‘to any, Such 
suit. And yet if ‘his claim is true, he ought 
to ‘have. ‘been. a -party. io every suit. as being 
the sole'péreoh who, can ‘represent. Dawoodi 
not go, into, the 
details of these suits. The, bare fact, ‘speaks 
for. itself.” 

Thave dealt with, the Teligious, ‘position ‘at 
length, for it is the ‘foundation of the defen- 
dants’ case, Unles, therefore, one 'appre- 
ciates, it, the defendants are likely, to be 
prejudiced when their legal position comes 
under consideration., But | before consider- 
ing the law,I will continue ‘dealing with 
the more material facts. ae uh. di 

E ak QR * * ~* * *c 

[His, ‘Lordship: ‘discussed. the Tacte “aid: 
then 'proceedéd as. follows :—] . 

-I next turn to thelaw. The. ‘first, question 
is what-law ought to be applied. Speaking ' 


“in "general terins,and ‘without attempting 


any definition, I think that this, suit. ought 
to be decided in ‘accordance "with Shiah 
Muhammadan Law in, 80, far 88 the same, 
expressly. or impliedly negatived by, the 
general law of the land. If any customary 
Variations are proved to exist, they. should, 
I think, be given effect. to. AN ow the. facts’ 
of this case do not appear . to, fall. within 
the precise, wording of s. 112 of the. Govern- 
ment of. India Act,, 1915, for that Sectio 

only.regulates the law, ap licable to Eus 
Original Side suits in, the. igh. Courts of of 


Calcutta, Madras, and ‘Bombay, ,88 . ‘deal, ; 
with “matters of inheritance and succession 


and. Contract, and dealing. between, party 
and Darty, 


DA, Sberotore, that under cl, 28 of 


and; (are brought. against in 
habitants of ` these oie; zespeotively. Tau 
the 


ab 


[BP]. 0. 1994] - 
Suprenie "Court t Charter, 1823, I Have to 
decide this case according - ‘to “justice 


and ‘right,”. or alternatively . ‘that ‘I must 
administer "justice" in accordance. with 


the equitable jurisdiction „given in, el. 36 - 


as ‘modified “by subsequent legislation. 


This Beewis to be.the’conjoint. cect of s. 130. 


of the’ ‘Government of India ‘Act, 1915, ss. 8, 
9 and-Il of the ‘Indian High ‘Courts Act, 
1861, s. 18 of the Original Letters Patent of 
1862,5 . T9 of the amended Letters Patent of 
1865, "ind the above cls. 98. and 36-0f the 
Supreme Court Charter, 1893. This is 


ADVOCATE-GHNERAL OF BOMBAY v. YUSUF ALLE EBRAHIM. 


rather -a -cumbrous “mode ‘of ‘ascertaining ` 


jurisdiction, “but iti appears 'to-be the. effect 
of legislation by ‘reference éxtending ‘over 
nearly à centitry. 

‘But in my judgment it isa matter of 
justice and right and also ‘a matter of 


justice, equity, and conscience, that Tshould 


apply Muhammadan ‘Law £0 questions 
raised in.aMühammiadan community relat- 
ing to.à Muhammadan mosque and ‘tomb. 
In tlie mofussils:oftri:Bengal:and Madras, it-is 
specifically provided by s, 87 of Aet Tof 
1887 andis. 16 of the Madias Civil ‘Courts 
Act; Lof 1873, respectively, ‘that all ‘ques 
tions relating -to “any religious usage or 
institution ° should: be decided /by. Muham- 
, madan haw. where the parties are Muham- 
madans. .Similar ‘legislative ‘provisions 
exist in the United Provinces and Burma. 
With these legislative ‘precedents before 
me, I need not. at«this stage quote "Her 
Mejesty Queen Victoria's Rroclamation 
of November:1,31858, nor any decided case, 
to-support : the genetal proposition. The 
qualifications on its application to any parti- 
cular set of facts, and what is méànt.in 


this country by Muhammadan: Law, I will ` 


deal. with separàtely. 


‘What thenis the relevant Shiah Muhain- 
madan Law of this ‘community : ? Ix fact 
the community las no formal. eode of 


law of its own. ‘Nor has its own legal’ 


text books and, legal decisions. Defend- 
ants’. counsel ‘say that their law is to be 
found in their religious books and writings 
and that they have no other. That law 
and religion are mixed up together in the 
Muhammadan communities, no doubt is true: 
Abul Fata Mahomed I shale v. Rasamaya 
Dhur Chowdhri (2). The religious books 
are valuable, therefore,.80 far as they £o, but 
they do not solve all the points I have to 


+ 
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deal with here, ‘I must, therefore, go fur- 
ther'afield:and-see òn what'prinéiples: Muha- 
mniadan. Law, whether:Shiah or Sunni is ad- 
ministered i ‘in the Indian Courts. 


The- "Advocate: Général i in'his Opening ad- 


“dress Submitted to "rie that, broadly speak- 


ing, the Mühanim& idan. Law of charities as 
administered in ‘Bombay Was the Same as 


the ‘English ‘Law of charities: ;pfovided you 


eliminated ‘froin ‘the: "Muligirimadan Law the 
powera "Mussalüian has" to. create ‘a wakf for 
His own family, ‘and ffóm the Er glish Law 
the "prohibi tioi against g gifts'to superstitious 
uses, arid also. the e Mortmain Acts. T think I 
niay 'ácëpt ‘this as ‘a bróüd ‘working pro- 


position for. the - purpose, of, the present case. 


` Tndéed i iisofierespécts-l ‘think that-English 
“Law is more favourable ‘td the defendants 


than Mubitimitiadah Taw, for English Law 


Seer td ‘me the more "'exactiiig - ‘Taw of thé 


two in ‘its ‘pequiréinents as ‘to what consti- 


tütbb"in law a ‘charity, 


Under Muhammadan Law, à gift Tor chari- 
iy may, take two fortis, viz., ‘either by way of 
wakf, which “signifies, | an ‘endowment, or 
élse by. way Of. sadakah, which signifies a 
donation. Ih “the Mussalitiáh Wakt Vali- 
dating Act, 1918, which in. effect 'set, aside 
the decision i ih Abul Fata M ahomed Ishak v. 
Rasamirya Dhur Chowdhri (2) wakf is defined 
to mean “thé permanent dedication by a 


person professing the Mussálman faith ofany 


propérty for any purpose récogiiised y the 
Myssàlmai Law as reli gious, pious, or charit~ 


. able.” 


. religion are objects of wakf. 


9 291 A, T6 ab p. 86; 122 C. 619;,6 Sar; P: C.J, 872; 


31 Ind. Dae. ye 412. 


“This Actis not, I ‘think, Yetrospaétive, but 
the definition iè iione-the:léss useful. In 
Bainilton S ene page 231, NE is said 


E € A 


proprietor's aes to itis yu erem xd 
it becomes a, property ‘of. God by. the ad- 
vantage resulting to his creatures.” 

In Baille’ 8 Muhammadan Law, page 550, 
wakf is defined as: "thé detention of a 


thing in the implied Ownership ‘of Almighty 


God in such a manner that its profits 
may revért to or be. applied for thé ‘benefit 
of mankind.” 


A clear definition in Wilson, 4th Edi. 
tión, page 363, runs, as follows: “All 
works of religious charity ‘or public 
utihty not condemned by thé Muhammnadan 
-But the par- 
tiċùlat objects intended must be. indicated 


D & reasonable degree of precision in 


- 


768. 


“ordér that the Courts of Birtish | India may 


give effect'to thé endowment.’ ^ "^ 
In ‘this latter respect ‘the’ learned : ee 
disagrees; and I think rightly so with the: 


"view ‘of Mr. Ameer Ali-tiiat the: prineiple: 


Jaid down in Morice v. Bishop of Durham (3) 
is not-applicable, to trusts or consecrations, 


4ünder Muhammadan” Law. (See Wilson,. 


pages 363—364, note 2). The peculiarties of. 
the Shiah Law in relation to gifts and wakf. 


are set out in Wilson, pages ATI —485. They.. 


. do, not seem to'be of ally par ticular import- 
ance in the present case. Or if I turn to: 
$.920f the O. P. C., I find that section. 
applies generally to a "trust created :for. 
public purposes of a charitable or religious. 
nature." 

A gift by. way. ‘of sadakah indicates that. 
the special motive of the gift is’ to acquire: 
religious merit or nearness to ‘God. (See. 
Wilson, page 557): I need hardly, however, . 
Say that it does not necessari follow that. 
| Because such à gift is made, it isa charity 
in the eye of the law. ` 

On the other hand I think it quite. clear. 
.that under: Muhammadan Law a gift may. 
be’ made either directly, or by means of a, 
trust.. [See Moosabhai v. Yacoobbhai (4) and” 
Sadik Hasain. Khan v. Hashim Ali Khan. 
6 ) both of which were Shia’ cases.] 2 

“As to what constitutes -a charity in 
English Law. one of the oldest state- 
ments—] will not treat itas a definition— 

' js-that of Lord Camdon i in 1769 when. ke. 
- described it asa “gift toa general public 
use ‘which extends’ “to the pooras well as. 
to the rich.” [See , Jones v. Williams (6). 
See'too Tn re Vaughan; Vaughan v. Thomas. 
(7). Coming ‘to modern times, I. may 
refer to Lord; Macnaghtén’s well-known 
statement’in Income. Tax Commissioners ` 
v. ‘Pemsel (8) where he Says: ZEE. s 


“No doübt the popular meaning of the 
words ‘charity’ and ‘ charitable ' does not 
coincide with their legal: meaning... NO one 
a8 yethas succeeded i in Gelang the popular. 


2 (1805) 10 Ves. 922 a p. 539; 7R. R. 932; 32 K. R. 

(4) 29 B. 267 at'p' 275; 7 Bom., b. R. 45. . 

(5) 36 Ind. Cas: 104; ‘3. I. A. 212 at p. 221; 18 Bom. 
L. R. 1037; 31 M. L. J. 607; 14 A. L. J. 1948; 19 O. C. 
.. 192,21 O.W. N. 130; (1916) -2 M. W. N. 577; 2 UM. L. 
"qu 40: 38 A; 627; 1 P. LE W. 157; 4 O. L.J. 29. 35 0. L. 
J. 363: 6 L: W- 378; 10 Bùr. L. T. 140 (P. oy: 

pi (1767) Ambler 651; 27 B. R. 422 

7) -(1886).33 Ch. D. 187 at p. 191; 55 L. T. 547; 35 Ww. 
.. R. 104; 51 J. P. 70. 

(8) (1891) A: OC. 531 at p. 583; 61. È J. Q B. 265; 65.. 
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Ra; 73 L. T: 269; 44 W. R. 9 4 
(11) (1912) A, C. 407 at p. a ALLG 202: 100 


- LiT. 869, 19 W. R. 1 Ecc ae 
(13) (1902) 2 Ch. 642-at p. 645; 1 L. J. Ch. 811; 5k : 
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dinis: yo dior ‘the lk = meee? 


. trusts for the advancement ‘of education’ 


trusts for the advancement of: religion; ‘and’ 


_trusts for other purposes beneficial to” the 


community; not falling under “any of ‘the: 
preeeding heads. The trusts last referred to: 
aremot the less. chafitable'i in the eye of thei- 
law; bécause ifüicidentàlly they benefit the: 
rich as well as the ppor, as indeed, “every; 
charity “that deserves’ the name must do- 


either directly or inditectly.” 


` But, as pointed ‘out by Lord Lindley in: 
In re. . Macduff (9) although all -charity to; 
be administered. by the Court must fall: 
within’ one of those four divisions, it does: 
not follow that every thing which comés | 
within any one of them must be'a charity. |, 
Thus some purposes of general public, ' 
utility may not be charitable, [See In re. 
Nottage (10) where the gift was to encourage’: 
vacht racing. | Accordingly, under English * 
Law, a gift for religious purposes, simpliciter, . 
is prima. facie, charitable. . [See. In res 
Macduff (9) and Dunne v. Byriie. (11)].. But. 
these religious purposes must.be for the. 
instruction :or edification of the public.” 
Thus a convent of ladies whose object. is ` 


` to- benefit the public is charitable, but not” 


so where their object is primarily to benefit . 
themselves spiritually. [See Cocksv Manners. 
(12) In re Delany (13)] The distinctions rüh. 
on fine lines and perhaps „unavoidably. so; ` 
and in. Dunne v.:Byrne (Ml) a gift for . the: 
“good of religion”.in a diocese was held note 
to be identical with ‘the expression "for: 
religious purposes," sang was acorn gi ‘ 
held void. 

‘As instances. of. specific religious. pur’: 
poses, I may mention. that gifts forthe» 
' worship. of God [see . Attorney General 


v.. Pearson (14)] or for the repair of a. par-. 


sonage [see Attorney General v. Bishop. of 


` Chester (15)| or for church expenses -gene-. 


Lm have all. been held to be charitable: 


, (8202 Ch. 451 at p. 406; 65 L. J. Ch. 700; H b 
*:106; 45 W. R. 154. 
0) (1895) 2 Ch. 619 atep. 520 64 L: J..Ch. 695; 12 j 


L. T. 394; 58 S. J. 324; 28 T. L. R. 957. 
(12) '(0871) 12 Eq. 5n at p. 985; 10 L. J. Ch. 610; p 
5. 


^ W.R. 27;,87 L. T. 46; 18 T. L. Ri 7 
(14) (1817) 3-Mer.383 at p. 409; 7 RR. 100; 36 EU 


135. TES 
dj (185) 1 Bro, C. C. 444; 28-E, Ri d 229: mU 
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. yard or a monument 


[88T Q. 1924] 
[sée In-re-Scoweroft.. (16)]::- So, too; has a 
trust to ‘provide. or. maintain. a church- 
in a church as 
opposed to gifts for the building or repair 
of a tomb not forming part ofthe fabric or 
ornament of the.church [see In re Vaughan 
Vaughan v. Thomas (1) Yeap Cheah Neo v. 
. 8h Cheng Neo(17). See also In re Davies 
18)]. 

Again, if one finds that the distribution of 
a gift isto be made by persons in succes- 
sion as- holders of a particular religious 
-or charitable office that goes far to establish: 
—and' it. may be, goes. sufficiently far-to- 
establish—that the whole giftis charitable. 
[Per Lord Cozens-Hardy in In re Davidson 
(19)... But the mere fact. that the donee 
holds a.religious, office is not by. itself 
enough, and if trusts are added which are 
nof ‘all charitable, the whole gift: fails, 
‘Accordingly i in In re Delany,(13) a gift to 
A, Band C, or their successors, was held to 
bea gilt tò the convent in which they held 
certain offices and not to.them as. in- 
dividuals. 


So, too, in In ve: Dog (20) a TUE to 


a Viear and Church Wardens ‘of a parish , 


“to be applied by them in such manner as 
they should think. fit was held to be a good 
charitable gift for ecclesiastical purposes , 
in the parish. It was: clear, said Mr., 
Justice Joyce, "that a legacy to the Vicar 
` for. the; time. being of a parish is a. 
charitable. gift-for the benefit of the parish © 
for ecclesiastical purposes." The correct- 
ness of- this. decision was ieft open in 
In re Davidson (19) but. there it was un- 


-necessary:to, refer to the. line of authority 


as exemplified in In re Allen (21) which 
upheld gifts for the -benefit of a parish or 
town, or any particular class of inhabitants.. 
Indeed, in. Attorney-General v. Webster 
(22) Sir Georg ge-Jessel held that a irust of 
property. in. favour of a parish or - the 
parishioners of a, parish for ever can only be 
upheld on the ground ofits being a charita- . 
ble trust except perhaps:in.the case ofan 
advowson.- In: In ve. St. Stephens, In we 


` (16y (1898) 2: Ch. 638 at p. 642; 67 L. J. Ch. 697. 
(17,).41875). 6B. Œ. 381 ‘at pp. 394; 396. ` 
ORODJI 1 Ch. 543; 84 T J. Ch. 19a; 13 L. G. Ri 


-9 (1909) 1 [s 567 at p.569; 78 Li J. Ch: 437; 99; 
L. T. 222; 24 T- L: R.760. 
, G0 i 1 1 Ch. 382; T6- L J. Ch. 940; 76 L. T. 390. 
QD (i905) 2 ? ch. 400; 74 L. J, Ch. 503, 54 W. R. 91; 
21 T. L: R 662; 93-L. D. 597. au 
. (82): (1875) 20 Eq 7485; AWLOXDCh [00.5 ory 
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able or 


"charitable" 


I. 
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Coleman Street- (23) Mr. Justice Kay held 


that an advowson was ‘no exception from 
the-general law-as to charitable trusts, and 


that | both.the suit advowsons were held in 


trust for charity. »- 
English Law recognises that a wide dis- 


-cretion or choice of “objects may be left to 
-the. trustees. . 


But: the object must not be 
too vague. Thus a gift for “such objects 
of benevolence and liberality” as the trustee 
approves is bad. [See Morice v. Bishop of 
Durham (3)]. So, too, if charitable purposes 
are mixed up with other purposes of such. 
a shadowy and indefinite nature that the 
Court cannot execute them (such. as “charit- 
benevolent” or “charitable or 
philanthropic” or “ charitable or pious’ 

purposes) or where the description includes 


purposes which may or may not be charit- 


able (such as. "undertakings of public 
utility”) and a discretion is vested in the 
trustees, the whole gift fails for uncer tainty. 
(Per Lord Davey: in Hunter v. Attorney- 
General (24)]. 


‘Accordingly the following gifts have 


“been held void, viz., a gift for 'such charit- 


able or religious institutions and societies" 

as the trustees select [Grimond v. Grimond 
(25)| such charitable or publie purposes as 
my trustee thinks proper" [Blair v. Dun- 
can (26)] “for charity or works of public 
utility" [Langham v. Peterson (27)] for “charit- 


-able -or philanthropic purposes" [In re Mac- 


duff (9)| and for “public, benevolent, or 
charitable purposes” [Houston v. Burns (28)]. 
It isthis line of authority which makes 
me think that English Law is strieter than 
Muhammadan Law. The Wakf Validating 
Act, 1913, refers to “religious, pious, or 
purposes, Even s. 82 of the 
C. P. C. speaks of “public purposes of a 
charitablé or religious nature." 

But there is an exception which is of 
importance in the present case, Although 
a gift for public purposes generally is 
void as being so general and undefined 
that it cannot be executed by the Court 


4,29 (1888) 39 Ch. D. 492 at p. 505; 57 L. J. Ch. 917; 
L. T. 393; 36. W. R. 837. 
ei) (1899) A. ©. 309 at p. 323; O8L. J. Oh 449; 47 

WR, 673: 80 L. T. 732; 15. T. L. R. 384. - 
5 (1905). Q..124; 74 L. J. C. P. 35; 92 L. T. 471; 
R-3 * 
o (1902) A. C. 37; 71 L. J.P.0.2 22. 50 W R 369; 
85-L. T. 157; 18 T. L. R. 194. 
20 (1908) 87 LT 744; 679. P.75; 19 T. L.R, 


KS 019 A. A. c. 337; 81 1. J.P. C. 99; 118 L. T. 462; 
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yet a gift for public purposes in a speci- 
fied locality is a valid charitable gift. [See 
In re Allen (21)]., In the case cited there 
"was a trust “for such charitable, educa- 
tional, or other institutions of the town 
of Kendal, and also for such other general 
purposes for the benefit of the town of Ken- 
dal or any of the inhabitants thereof as 
the trustees shall think fit." It was held 
by Mr. Justice Swinfen Eady that the pur- 
poses to which the money could be applied 
were all limited to general or public pur- 
poses for the benefit of the town and its 
inhabitants, and, therefore, it was a good 
charitable gift. 

The learned Judge cited several cases 
in support of his decision. I will refer 
to two only. In Mitford v. Reynolds (29) 
a testator left "the remainder of his pro- 
perty to the Government of Bengal, to be 
applied to charitable, beneficial, and public 
works, at and in the city of Dacca in Ben- 
gal, for the exclusive benefit of the native 
inhatitants, in such manner as they and 
ihe Government mightregard as most con- 
ducive to that end." Lord Lyndhurst held 
that such a-bequest was a valid  charit- 
able bequest within all the authorities. In 
Goodman v. Saltash Corporation (30) which 
was a fishery case, Lord Selborne said :— 

"A gift subject toa condition or trust 
for the benefit of the inhabitants of a parish 
or town, or of any particular class of such 
inhabitants, is (as I understand the law) 
a charitable trust.” | 

Lord Cairns said (at p.650):. . 
' "Such a condition would create that 
which in the very wide language of our 
Courts is calléd a charitable, that is to say 
a publie, trust ‘or interest, for the benefit 
of the free inhabitants of ancient tene- 
ments. A trust. of that kind would not in 
any way infringe the law orrule against 
perpetuities, because we know very well 
that where you have a trust which, if it 
were for the benefit of private individuals 


or a fluctuating’ body of private indivi- 


duals, would be voidon the ground of 
perpetuity, yet if it creates a charitable, 
that is to say a public, interest, it will be 
free from any obnoxiousness to the rule 
with regard to perpetuities. It is a princi- 
ple which has been -established in: many 
cases." . 


. (29) (1841) 1 Ph..185; 12 L.J. Oh. 40; 80 R. R, 27; 41 
ja. R. 602. 


my (1882) 7 App. Cas. 633 at p. 642; 52 L, J. Q.B, 


48 L. T, 239; 31 W. R, 293; 47 J. P. 276, 
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I put it to Mr. Inverarity whether the 
principle of In re Allen (21) and these 
other cases applied to a community, such 
as the Dawoodi Borahs, although the com- 
munity was not confined to one town. 
He replied that you must first find that 
there is a gift here for the benefit of the 
whole community collectively, and not 
for individual objects. His contention on 
the facts was that the gifts were not for 
the whole body of the community but for 
private persons among them. Subject to 


‘that, he' did not dispute that the principle 


of a gift toinhabitants of a particular town 
being charitable applied also to a sect like 
the Dawoodi Borahs. a 
In Ibrahim Esmael v. Abdool Carrim 
Peermamode (31) the wakf properties were 
purchased “for the whole Muhammadan 
congregation of the Island” of Mauritius. 
The first two properties purchased were 
declared to be devoted to no other uses 
than the erection of a building consecrated 
to the Muhammadan worship. On them a 
small mosque was erected. Subsequently 
other adjoining properties were purchased 
for the wholeMuhammadan community. (See 
pages 532-83). Later on “disputes arose be- 
tween the Cutchi Memons and the Halai 
Memons, and the  Soortees" (Surat emi- 
grants) due to an attempt bythe Cutchis 
in certain deeds to monopolize the manage- 
ment. Their Lordships of the Privy Coun- 
cil set aside these deeds, but held that a 
scheme. could not be framed untila new 
Charter was.ebtained from Government, as 
owing to the local law the community was 
at the time an unauthorised one. This~ 


local law was the French Civil Code, under 


which no association of more than fifteen 
persons for the consideration of any religious 
or political subject could be formed unless 
with the sanction of Government and under 
such conditions as the public authority 
should deem necessary to impose. (See . 
page 536.) This case is of course dis- 
tinguishable from the present but, so far as 
it goes, it upholds. the validity of an assur- 
ance in perpetuity for the benefit of a com- 
munity like the Dawoodis apart from spe- 
cial laws. E 
On the other side of the line and as 
Showing thé limits to the above exception, 
I may refer to In re Drummond (32). 
There a fund for in effect paying part of 


e (1908) A. C. 526; 99 L. T. 445; 34 T. L. R. 790. 


32) (1914) 2 Ch. 90 at p. 96; 83 L. J. Ch. 817; 111 L, 
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the holiday expenses of the work people of 
a particular firm was held not to becharit- 
able. It may ‘be contrasted with In re 
Mann (33) where a particular institute 
was held to be for the benefit of the 
inhabitants generally and, therefore, charit- 
able. The distinction in principle is im- 
portant. Itlies in the difference between 
a public trust and a private one. It 
is emphasised in s. 92 of the C. P. 
C. by the use ofthe words “public pur- 
pose." 'The Advocate-General is only con- 


cernéd with public charitable trusts. He - 


is not concerned with private trusts. | 

In contrasting the principles of English 
Law exemplified in these cases: with the 
painciples of Muhammadan Law, one finds 
one main principle in common. Itis that 
perpetuities are obnoxious to the law, and 


void, but that charities dre an exception _ 
Thus in. 


to the law against perpetuities. 
Doe dem Howard v. Pestenji (34) which was 
a case of an invalid consecration of a 
Parsi fire-temple in Bombay, Sir Erskine 
Perry said: | 
. "Thé law looks with great jealousy on 
any attempts to fetter the transmission of 
property.....:...The law in most civilised 
countries has interposed to prevent indivi- 
duals from imposing shackles on the enjoy- 
ment of property after their decease.” 
“So, too, in Yeap Cheah Neo v. Ong Cheng 
Neo (17) which was a case from Penang, it’ 
was held in the Privy Council as follows: 
“Their Lordships think it was,rightly held 
by Sir P. Benson Maxwell, Chief Justice, in 
the case of Choah Choon Nioh v. Spottiswoode 


(35) that whilstthe English Statutes relating . 


to superstitious uses and to mortmain ought 
not to be imported into “the law of 
ihe colony, the rule against perpetuities 
was to be considered a part of it. This 


as existing in the.law of England inde- 
pendently of any Statute, isfounded upon 
considerations of public policy, which seem 
to be asapplicable to the condition of such 
a.place as Penang as to England : viz., to 
prevent the mischief of making property 
inalienable, unless for objects which are in 
some way useful or beneficial to the com- 
munity. It would obviously be injurious 


fo the interests of the island if land con- , 


. (33) (1903) 1 Ch. 232; 72 L. J. Ch. 150; 51 W. R. 165; 
TL. T. 734. 

.. (34) (1852) Perry's O. C. 535 at p. 541; 4 Ind. Dec. 
6. S.) 488. $5 31 7 
9) Wood's Oriental Cases, 


-Dakore "Temple case 


Et 

| "i 
venient,for the purposes of trade or for 
the enlargément of a town or port could 
be dedicated to a purpose which would for 
ever ‘prevent such a beneficial use of it. 
The law of England has, however, made an 
exception, also on grounds of public policy, 
in favour of gifts for purposes useful and 
beneficial to the public, and which, in a 
wide sense of the term, are called charit- 
able uses; and this exception may pro- 
perly be assumed to have passed with 
the rule into the law of the colony." 


In Fatmabibi v. Advocate-General of Bom- 
bay (36) Mr. Justice West applied those 
principles ‘to a trust deed made by a Sunni 
Muhammadan lady in favourof herself and 
her descendants, and subject thereto “for 
charitable purposes, such as, pilgrimages, 
temples, marriages and wells.” Accepting 
the rule against perpetuities because it had 
its foundation in principles of general 
application, and accepting its exception of 
“charities liberally construed as objects 
useful and beneficial to the community, ` 
the learned Judge held that to ascertain 
those objects, the Court. must in-general 


apply the standard of customary law and 


common opinion amongst the community 
to which the parties belonged (page 50); 
that the general principle of the public 
law of British India was that of supporting 
the private customary law ofeach of the 


‘principal classes ; and that according to 


Muhammedan Law there could be no doubt 


that the proposed application of the fund 


was a highly commendable charity (page 
91) In conclusion, the judgment pointed 
out that a dedication in wakf isirrevoc- 
able, and that charitable grants being 
tenderly regarded, it would be inconsistent 
that a power of revocation should be recog- 


: : ^ i018  nised in the grantor. 
rule, which certainly has been recognised . 


The Hindu religious cases illustrate 
how broadly the exception in favour of 
charities is applied.in India. The principal 
cases om this side. of India aré—(1) the 
with its numerous 
ramifications extending from [Manohar 
Ganesh Tembekar v. Lakhmiram Govindram 
(37)]in.1887 toAsharamGanpatram v. Dakore 
Temple Committee (38) in 1918; (2) Chintaman. 
Bajaji Dev v. Dhondo Ganesh Dev (39) and 


(38) 6B. 42; 6 Ind. Jur. 253; 3 Ind. Dee, (x.s) 
NO 12 B. 247; 12 ind: Jur. 387; 6Ind.Dee, (N.s) 
(38) 55 Ind. Cas. 956; 22 Bam. L. R. 232; 44 B, 151, , 


: —— (80) 15 B. 612; 9 Ind, Dec (i. e) 413, 


719. 


(3) the unreported Swaminarayan case (40) 
on:the appellate side of this High Court : an 
echo of which has recently come before the 
Privy Council in an appeal from Oudh, 
Kamla Lachhmà v. Basdev Prasad (41) which 
was decided on the 15ih June 1920. 

' These may be contrasted with the Muth 
cases from Madras, such as, Samantaha 
` Pandara v. Sellappachetti (42), Giyana Sam- 
bandha Pandara Sannadhi v. Kandasawi 
Tambiran (43) and Vidyapurna T4rthaswami 
v. Vidyanidht Tirthaswami (44) which have 
culminated in Arunachelam Chetty v. Ven- 
katachalapatti Guruswamigal (45), where. 
the Privy Council summarised the effect of 
their Lordships’ previous decisions in Ram 
Parkash v. Anand Das (46) Palaniappa 
Chetty v. Deivasikamony Pandara (AT), 
Sethuramaswamiar v. Meruswamiar (48). 

In the Dakore Temple case (Manohar 
Ganesh Tambekar v. Lakhmiram Govindram 
(37), a trust fora Hindu idol and temple 
was held to. be a publie charitable trust. 
The case is an especially useful one as 
regards the relevant principles of law. 
The defendant shevaks or ministers of idol 
there claimed that they as a body were the 
owners for all secular purposes of the idol 
whom in the spiritual sense they served; 
and that the offerings and land presented 
by devotees were their property free from 
any secular obligation, as none had ever 
in practice or in the intention of the donors 
been annexed to the gift by which religi- 
ous merit was sought and gained (page 
258*). The judgment recognised that a 
society might exist, such asa guild in a trad- 


(40) F. A. No. 119 of 1905. 

(41) 58 Ind. Cas. 900; 7 Ó. L. J 434; (1920) M. W.N. 
553; 23 O. C. 171; 2 U. P.L. R. (P. C.,130; 98 M. L, T. 
404; 95 C. W. N. 217; 13 L. W. 156 (P. ©). 

NE 2 M. 175; 3 Ind. Jur. 558; 1 Ind. Dec. ` (x. s.) 


(43) 10 M. 375; 3 Ind. Dec. (x. s.) 1015. 
(44) 27 M. 435; 14 M. L. J..105. 
(45) 53 Ind. Cas, 288; 37 M. L. J. 460; (1919) M. W. 
N. 850; 17 A. L. J. 1097; 10 L. W. 642; 26 M. L. T. 479; 
24.0. W. N. 249; 46 I. A.904; 99.Bom. L.R. 457 


(P. 

(46) 33 Ind. Cas. 583; 431. A. 73; 20 C. .W. N. 802; 
14 A. L. J. 621; 11916). 1 M. W. N. 406; 31 M. L.J. 1: 
18 Bom. L. R. 490; 3 L. W. 556; 24 C L.J. 116; 48 C. 
707; 20 M. L. T. 267 (P. C). 

(47) 39 Ind. Cas. 722; 44 I. A. 147; 21 C. W. N. 799; 
15 A. L. J. 485;.1 P. L. W. 697; 33 M. L. J..1; 19 Bom. 
L. R. 567; 22 M..L. T. 1; (1917) M. W. N. 507; 26 C. L. 
J..153; 40 M. 709; 6 L. W. 999 (P. O.). 

(48) 43 Ind, Cas. 806; 45 I. A. 1; 7 L. W. 29; 4 P. L. 
W.91l; 34 M.L.J.130; 41 M. 296; 16 A. L. J:113; 
& O.L J. 231; 220. W., N. 457; 20 Bom. L. R. 514 

(P. C). ~ : | ' 
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ing city, which could hold estates without, 
the attendant obligation of a. charitable 
trust, but in that case it would not. 
normally be; for the promotion of any ' 
purpose of recognised publie utility 
(page 259*). But it was decided that 
the religion of the Hindu population being 
jurally allowed, the, duties and services con- 
nected with it must be deemed an object of 
publie eoneern, and at least as to their 
physical and secular elements, enforceable 
like other obligations (page 261*). After ob- 
serving that the votary was little interest- , 
ed in what afterwards becomes of the offer- 
ing (page 261*), and that under Hindu Law 
a trust is not necessary (page 263*), the judg- 
ment proceeded at page 265%: 

“But if there is a juridical person, the. : 
ideal embodiment.of a pious or benevolent. 
idea asthe centre of the foundation, this. 
artificial subject of rightsis as capable of 


taking offerings of cash and jewels as of 


land. Those who take physical possession. 
of the one as of the other kind of property 
incur thereby & responsibility for its due. 
application to the purposes of the founda- 
tion.... They are answerable as trustees even. 
though they have not consciously accepted 
a trust, and a remedy may be sought, 
against them for mal-administration by 
a suit open to any one interested, as under. 
the Roman system in a like case by means 
of a popularis actio," 
- Then at p. 266* it was said: 2 
' “The law which protects the foundation 
against exfertial violence guards it also; 
internally.against mal-administration, and. 
regulates, conformably to the central prin- 
ciple of the institution, the use of its aug- 
mented funds. It is only as subject to this. 
control in the general interest of the com- 
munity that the State through the law. . 
Courts recognizes a merely artificial person. 
TE This principle is recognised, in the.law 
of England as it was in the Roman Law, 
whence indeed it was derived . by the, 
modern codes of Europe. It is equally 
consistent with the Hindu Law." 
Accordingly the claim of the shevaks 
failed. , This decision was subsequently 
upheld in the Privy Couneil, except that. 
directions for a scheme were postponed, 
[See. Chotalal Lakhmiram v. Manohar 
Ganesh Tambakar (49)]. Subsequently a 
scheme was approved by the Privy Council 
(49) 24 B. 50; 2 Bom. L.R.516; 4 C. W. N..23;26' 
1. à: a P. C. J. 559; 12 Ind. Dec. (x. s. 510. 
RU 
Ed. , 


x 


[84 1:0,1994] `- ADVOCATR-GENRRAL OP BOMBAY y, YUSUT ALLY EBRAHIM, 


-[see Sevak -Kirpa Shankar Daji v. Gopal 


Rao Manohar-Tambekar (50)|, which in its: 


details is -still the subject of litigation, 
[See Asharam Ganpatram v. Dakore Temple 
Committee (38)]. x 
. There was als a second suit [see Kalidas 
Jivram v. Gor Parjaram Hirji (51)], in which 
it was again held that the shevaks as 
recipients of the offerings were responsible 
for their due application to the purposes of 
the foundation and that they were liable 
as trustees to render an aécount of their 
a lai (p. 318). And at p. 322 it was 
said: ws 
- “ Whatever is placed upon or given to the 
-idol belongs to the idol, that is, to the 
temple. The gors (priests) have the right 
to keep only what ‘is, given “to them as 
remuneration for their own personal 
services wherever the gift is made." (p. 322.) 
-. The case of Chintaman Bajaji Dev v; 
Dhondu Ganesh ‘Dev (39), is interesting; 
because there the deferidant claimed to be 
god. He said: 
.. “I understand ‘that Iam Mangal Murti, 
the god of Chinchwad. Weare not pujaris. 
It is not the case that, Mangal Murti’ is 
owner and ʻI am the manager. All the 
villages... regard as my private inams," 
Nor was this altogether a fanciful con- 
tention, for the legend ran that the deity 
would be-incarnate in the founder Monga 
and his descendants for seven generations 
(p. 618). I can not find that the defendant 
was within that:limit, but be that as it 
may, his contention was. unsuccessful, and 
it was held'that the shrines and their en- 
downients were a public religious and charit- 
able trust (page 622) and that under all 
the circumstances the defendants ought to 
Sana from the management (page 
624). < 
. The Muth cases 
. because there (1) the institution with its 
preceptor or head’ and its disciples or 
students more resembled a monastery than 
a public ‘temple; (2) the Muth .property 
was attached to the office dnd passed to the 
head for the time. being; and (3) in one case 
the superior claimed to be the owner of the 
bodies, souls, ahd-wealth of his disciples in 
pursuance ofa religious ceremony in that 
behalf. In the earlier cases there was con- 
siderable doubt as'to the legal-position of 


(59) 17 Ind. Cas. 441; 15 Bom. L. R. 13; 12 M. L.P. 
448; (1912) M. WAN. 1106;:16-C L. J. 640; 91 M. YJ. 


199 (P. O) y 
(51) 15 B: 309; 8 Ind. Dec. (x83 210: ` 


- Pandora:v. Sellappa Chetti (42). 
purna Tirthaswami v, Vidyanidht Tirtha- 
-swami (44), it was held that the head was 


are also instructive, 


E 1 - 
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‘the superior. It was:said that the property 


was /'in a certain sense trust property" but 
the superior was not accountable for its 
management nor for the expenditure of 
iucome, provided he applied it for the 
objects of the- institution: Sammantha 
In Vidya- 


not amere trustee but a corporation sole 
having a life-estate in the permanent endow- 


.ments and an,absolute property in the 


income from offerings, subject only to the 
burden of maintaining the institution. 

In Arunachellam Chetty v. Venkata- 
chalapathi Guruswamigal (45) the true 
legal. position was laid down by the Privy 
Council, viz., first, that the nature of the 
ownership -is an ownership in trust 


. for the institution itself, and, secondly, 


that while the ownership in the general 


‘sense is with the head of the institution, 


this may vary by the usage and custom of 
any particular Muth (page 474*). Their 
Lordships, further said at page 476*: 


- “Tt is, ofcourse, the duty of a trustee to 


refrain from the personal enjoyment of 
such surplus and to add the sameto the 


“capital of the estate, to be administered; 
-and this law .also applies to the property of 


@ Muth...and that whether the title...is in 
.. the spiritual head...or is in trustees like 
the Chetties." 
` This decision followed that in Ram 
Parkash v. Anand Das (46) where it was 
held at page 76} that although large admi- 
nistrative powers were undoubtedly vested 
in the reigning mohant or head, the trust 
did exist and must be respected, and at 
page 90T that the mohant was not only a 
spiritual preceptor, but also'a trustee in 
respect of the asthal over which he presided. 
Giyana Sambdndha-Pandara Sannadhi v. 
Kandasami Tambiran (43), resembles the 
presént case in itslength and complexity, 
and also in the claim by the head to 
ewnership of the followers’ property. 
Curiously enough, it was never cited to me 
ón the-latter point, and I only discovered 
thé. relévant passagé in re-reading the 


“report dftér. the trial had ended. The 


judgment 8ets-oüt at page 3861 the nature 
of à Muth, and‘then at page 4754 it deals 
with the "ceremony of dattam whereby each 
tambiran (disciple) makes a gift of his 
` *Pages of 22 Bom. L. R.—[Ed.] 

Lgs of43T.&.—[Ed.] .. 
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“Soul, body, and wealth to his guru (pre- 
,ceptor)," -The judgment then proceeds as 
; follows: . 

' , “There is a great deal of oral evidence 
oto the; effect that such a ceremony is gone 
_ through by the tambirans of Dharmapuram 
. during their ordination, and ih is corrobo- 
. rated by the allusions made to the spiritual 
slavery, which isan incident of that cere- 
‚mony, by several managing  lambirams, 
including Ganpati I for upwards of sixty 
years. Although this ceremony may 
‘perhaps be a pious motive for a gift 
and a reason for upholding it when it is 
completed and executed, still we cannot 
recognise -it as a source of property 
or legal right in those cases in which the 
tambiran acquiring the property either 
refuses to surrender it or devotes it to 
charity and thereby clothes it with a special 
trust, religious and charitable. It is pro- 
vided by Act V 0f 1843, s. 3, that no person 
who may. have acquired property by his 
own industry or by the exercise of any art, 
calling or profession, or by inheritance, 
assignment, gift or bequest, shall be dis- 
possessed of such property or prevented 
from taking possession of it on the ground 
that such person or that the person from 
whom the property may have been derived 
was’a slave. It is clear, then, that the 
agreement of a tambiran to become the 
slave of his guru could have had no legal 
operation'sinoe 1843." . 

.,Lhis Madras ease seems to me precisely 
in point so far as the principle goes, and it 
answers Mr. Binning's contention —if 
answer is needed—that his client's claims 
did not amount to slavery, because the 
followers submitted to them voluntarily 
and no voluntary submission could he 
slavery. . 
. The Swaminarayan case (40) comes 
midway between the Temple cases and 
the Muth cases. The sprinted judgment 
of the District Judge, Mr. Knight, has been 
of much: service to me. It was affirmed 
gn appeal with à variation, but the High 
Court judgment is practically confined to 
the variation, and is consequently of little 
use in the present case. In that case the 
object of the founder was neither the pro- 
vision of facilities for publie worship, such 
, as, a temple, nor the establishment of a 
centre of theological learning, such as, a 
Muth. “The essential characteristic of his 
foundation lay in recognition of the con- 
gregation whose encouragement or. main- 
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tenance in the path of righteousness was the 
grand objective of his reformation.” (See 
judgment page 15.) It was held that all 
the suit property was .publie religious 
property (page 27), and that the late 
Acharya or head had no power to bequeath 
On appeal, part of the 
suit property, viz, that arising from 
namero, or salutation tax, was held to be 
the personal property of the Acharya. This 
namvero resembles the salaam in the pre- 


‘sent ease, which is admittedly a present to, 


and the private property of, the Mullaji 
Saheb.. 
I may give two more illustrations of wha 
have been held in India to be public charit- 
able trusts. In Jugalkishore v. Lakshman- 
das Raghunathdas (52), a dharmashala at- 
tached to a temple was held a publie charit- 
able trust, and that the defendant by taking 
charge and managing had made himself a 
constructive trustee, and was liable as such 
to the beneficiaries. In Salebhai Abdul 


"Kadur v. Bai Safiabu (53), it was held 
that 


two bequests for gadi feast’ ‘to 
celebrate the appointment of Ali as suc- 
cessor to the Holy Prophet were valid 
charitable gifts, but the validity of another 
bequest for fatyeh dinners for the testator, | 
and his wife was left open. It appears from 
the head-notethat the testator was a Shia 
Muhammadan. In Assobat v. Noorbai (54) 
a trust deed ineulded a trust to provide a 
feast for the jamat in the-sacred month 
of Wafar, which is the month in which 
Muhammad died. An action by the settler 
to set aside the deed failed, and it does not 
appear to have been contended. that this: 
particular gift was in itself invalid. 

Now let me apply some of these general 
legal principles to the facts of this paiti- 
cular case, and see what legal deductions 


‘ought to be drawn. I take first the mosque, - 


for its legal position is simpler than that of 
the gulla.. This seemed to me from the 
outset the weak pointin the pleaded case 
of both the plaintiff and defendants, and 
Counsel on. both sides showed a tendency 
to avoid it in the earlier statges of the 
trial. | - 

Now in my judgmentit is clearon the 
evidence (1) that the mosque is God's 
house and is held by the Mullaji as Dai 


and passes on his death to his successor on 
(52) 23 B. 659; 1 Bom. L. R. 118; 12 Ind. Dec. (xN. s.) 


(53) 12 Ind. Cas, 702; 36 B. 111; 13 Bom L. Ri 


-- ~ co 
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the gadi and not to his heirs, (2) that the 
Mullaji cannot sell or alienate, the mosque, 
(3) that he cannot closeit except for some 
temporary and necessary pürpose, such as, 
repairs or sanitation, (4) that it isa mosque 
for the use of the Dawoodi Borah communi- 
` ty, although others may occasionally be per- 
mitted to useit,and (5) that it cannot be 
used for any other purpose than a mosque. 
It is also clear that the old site has been. 
used for. a mosque for over 100 years. As 
stated by Jessel, M. R. in Bunting v. Surgent 


(55) with reference to the user of a Non- 


Conformist Chapel: “It is pretty good 

evidence of a trust if 105 years’ user can be 

proved." I need not repeat the facts I have. 
already. mentioned as to the re-building and 

the additional 196 square yards, and the 

oral wakf in 1912 and thé formal deed of 

wakf in 1914 with its express declaration 

ofa trust. On the other hand, it is clear 

that the sole management and general con- 

trol of the mosque is vested in the Mullaji, 
in right of his office as Dai. He may also 

have the right to prohibit his followers 

from attending any particular mosque, but 

this I need not decide. 

Now on those facts and on.the principles 
of Shiah Muhammadan Law administered in 
the Indian Courts which Ihave already dealt 
with, one would think it clear that in law 
the mosque is devoted to charitable uses, 
and that the trustee or mutawalli is the’ 
Mullaji for the time being. 
in the case, it transpired that the original in- 


structions to defendants’ Counsel were to. 
that effect (See Ex.157). Mr. Acworth gave . 


those instructions on behalf of the Mullaji 
in 1917. They areclear and in my judg- 
' ment correct. : They run as follows :— 
“No one is going to start out to contend 
that the mosque.qua mosque is not a reli- 
cious trust...As regards the mosque it is 
„admitted thatit is a religious trust, but by 


. ' virtue of his office, theMullajiSahebisentitl- 


ed to the sole managership thereof...It is not 
contended that the MullajiSaheb can dispose 
of the mosque building orsite. He cannot 
do so...The deed (Ex. 07)... would appear to 
be without óobjection...The property...went 
to him (Mullaji) impressed with the trust: 
that it should be allowed to be used as 
‘part of.the mosque from generation to 
generation." El s AA 

The pleadings carried this out, and no 
application was made to amend them. till 
. (55) (1880) 18 Oh. D. 330 at pe. 335, 336; 49 L. 9. Oh. 
109, 41 L. T..643; 28 W. R, 128. | 
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November 25, 1920, when the trial had been 
in progress for nearly three months. 

What then made defendants adopt & 
different attitude at the trial, and persist in 
the contention that,if the Mullaji was in 
fact.& trustee and so in theory accountable, 
the Muhammadan religion was at an end? 
Why, too, did they call many ignorant wit- 
nesses to say that the Mullaji was absolute 


.owner(Malik or Dhani) of the mosque, when 


cross-examination was bound toshow that 
whatever he was, he was not that? When 
I say-ignorant, I mean ignorant of what 
absolute ownership really means in law. 
You might almost as usefully ask an Eng- 
lish layman whether the local Squire was 
tenant-in-tail male. 

The answer may be (1) that the trustee- 
ship familiar to thé western lawyer is mis- 
understood by the eastern layman, and (2) 
that any.concession as regards the mosque 
mightlogieally weaken the position taken 
up with respect to the gulla. Be that as it 
may, the final contention put forward was 
that the mosque was held upon a religious 
trust, but it was a trust peculiar to Dawoodi 
Borah, and to no other known law, inas- 
much as the trustee was not accountable. 
(See*Ex. 158.) This theory of a non-aecount- 
able trustee was.based on the proposition 
that an infallible being cannot be account- 
able. Peculiar though it may seem, this, 


, as I have already said, is the rock upon 


which the parties have split. and I must 
deal with it. It is admittedly a legal novelty. 
Its justification is said to be the novel facts. 

Now coming down to first principles, 
British Government brings to its subjects, 
asa general rule, liberty of the person, 
liberty of conscience, liberty of speech, 
liberty to own property, and last, but per- 


.haps'hotleast, equality of man in the sight 


of the law. . But the liberty granted to one 
subject must not be used to the detriment of 
another subjéct. The principle sic utere tuo 
ut alienum non ledas is applicable to rights 
as well as property. Inother words, liberty 
must not degenerate into licerise. Hence 


‘the law has to impose restraints on those 


who misuse the privileges of a free citizen. 
The slanderer, for instance, is restrained 
by the law of libel, the thief by the Indian 
Penal Code. But the fact that such rest- 
raints exist and apply to all citizens alike is 
not a slur upon the honest citizen. It is 
unthinkable that His Grace the Archbishop 
of Canterbury, for instance, would commit 
a criminal offence, but he is subject to the 
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Criminal Law -all the..same, and this fact 
involves no slur. So, too, in theory the Mul- 
laji. Saheb is amenable to the Criminal- and 
Civil Law of this country, though it is un- 
thinkable that he would commit-any offence. 
A striking instance o. this is the attempt 
made by the Dawoodi Borah Priest to put 
the. 49th Dai into prison for failure to: pay 
a judgment debt, and which I have already 
referred to. . (See Ex. B. E5). 

‘Similar principles apply, I-think, ‘to trus- 
tees. Thefoundation of the law of trusts 
is.that the trustee is trusted. Hence .the 
greater the trust,.the more unthinkable 
does it become that the trustee will vio- 
late it. And yet the law’ has to impose 
restraints on the guilty ornegligent trustee 
and to give its assistance.to any honest 
trustee who requires it. But the existence of 
these civil restraints is no more a slur upon 
the honest trustee, than. the existence -of 
criminal restraints is upon the honest citi- 
zen.. Hence in my judgment the infalli- 
bility.of any particular individual does not 
affect his theoretical legal position in the 
slightest. In' short the test of a trust is not 
whether.the alleged trustee can ever com- 
mit a breach of trust, which is what the 
defendants’ contention in effect amounts to. 

His Holiness the Pope of Rome claims to 
be infallible and immaculate, and his fol- 
lowers are numbered by the million and 
are found in all parts of the globe. And 


yet in Moore v. The Pope (56), His Holiness * 


submitted -to the jurisdiction of the Irish 


Courts and contended that a bequest to - 


him to beapplied at his sole discretion in 
carrying out the duties of his sacred office 
was a valid charitable bequest.‘ If the 
defendants are correct, the Holy Father 
ought to have strongly protested against 
any suggestion that he could bea trustee of 
a charitable fund. He-was held to be a 
trustee but that the trust was invalid. 

In 1 Blackstone's  Commantaries 112 
(which is quoted in Halsbury’s Laws of 
England, Volume 11, page 717), I find the 
following passage :— ] 

"In respect of these lands the King as sup- 
. reme Ecclesiastical head was entitled to the 
Ecclesiastical emoluments in trust that he 
should distribute.the same for the good of 
the Church.” 

This, of course, was before the days of 
Governors of Queen Anne's Bounty and 
Ecclesiastical Commissioners and Charity 
Commissioners, who now relieve the burden 


- - (56) (1919)11m R. 316. - ^. o> 
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which ‘would otherwise fall upon the’ Crown. | 
But it shows that even in olden days the 
Crown thought it no slur to be regarded 
asa trustee. As the present is not a case of 
Sovereign rights, I need not consider what 
remedies, if any would be open in such ‘a 
case to a subject who alleged à misappli- 
cation of such entolurmerits, | | 
“Nor has the Mullaji or his predecessors 
been ashamed in other days to be called 
trustees, In the book, Ex. A. L., to which 
I attach great importance, the 48th Dai 
describes the Dai and his duties asfol- — 
lows :— - 

' “He isthe trustee of the public funds 
which it is his duty to dispose of economi- 
cally and athis discretion as directed by 
the sacred rules, in relieving the distressed 
and needy so as to save them from sordid 
beggary, and paying the expenses incurred 
by them and his deputies and discharging 
their sacred duties and in keeping schools 
and institutions for religious and secular 
instructions." 

In Ex. 16, which is a later edition by the 
present Mullaji, the corresponding passage 
runs : 

" He is the trustee of the publie funds of 


‘the community which itis his duty to dis- 


pose of economically ʻas directed by the 
sacred Laws of Islam.” 

'The defendants have relied on Her late 
Majesty Queen Victoria's Proclamation of 
November 1, 1858. T : = 

[His Lordsltip quoted the portion of the 
Proclamation dealing with religious tolera- 
tion and then proceeded as follows :—] 

. If, in the words of the Proclamation, all 
alike are to enjoy theequal and impartial 
portection of the law, charitable trusts must 
be protected just as other trusts. are. This 
is no breach of the rest of the Proclamation. 
Accordingly, s. 14 of the Religious Endow- 
ments Act, 1863, gives some protection as 
regards certain mosques and other places 
of worship. Section 92 of the C. P. C. is still 
wider in its application. And recently in 
response to à publie demand for still 
greater protection for Indian religious and 
other charities, the Charitable and Religious 


"Trust Act, 1920, has been passed. Nowhere 


do I find any express exemption of Dawoodi 
Borah niosques or other charities. 

But speaking very generally, the pro- 
tection of the law in religious matters is 
confined to the protection of religious 


property or a religious office. ‘The Court 


will not decide mere questions ‘of réligious 
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rites or ceremonies (see C. P. C. s. 9), not 


willit, I think, pronounce on any religious. 


doctrine [see Attorney-General v. Pearson 
(14)]. unless it is necessary to do so in order 
to determine rights to property, as in Free 
Church of Scotland (General Assembly of) 
v. Overtoun (Lord) (57). As put by Mr. 


Justice Melvill in Vasudev v. Vamnaji (58). 


: Tt isthe policy of the Statė to protect all 
religions, but to interfere with none.” | 
. Accordingly, at a very early stage, I 


pointed out that the Court would not inter- 
fere with the worship at the mosque, and 


that apart from the denial of the trust, no 
case was .made' ;out by the ` Advocate- 
General for interfering with the general 
management. So the only point left was 
“asto the theoretical trusteeship of. the 


Mullaji. The defendants, however, per-, 


sisted in contesting this, and in my judg- 
ment. they were.wrong, "Their religion, 
however, stands where it did. A theoretical 
accountability - affects the doctrine of in- 
fallibility no more than the theoretical 
:ériminal liability does—that is, not at all. 

Neither could ‘materialise, except under 
unthinkable circumstances, e. g., if the 
Dai sold the mosque and. appropriated the 
proceeds for his private ends. 

. The claim to non-accountability is all 
the more surprising, because in effect it 
involves the infallibility of some 266 Amils 
and numerous other managers and officers 
under the Mullaji: No man can manage 
- personally 648 mosques, to ‘say nothing 
óf 69 gullas. The Mullaji must, therefore; 
‘act by agents. But no. one suggests that 
they are infallible. If\then any such agent 
is corrupt or negligent, why should the 
community be without a remedy against 
shim? It may be that the Dai might thus be 
obliged to repair the misdeeds of his 
agents. But this would be no slur on him, 
‚any more than the misdeeds of the King's 
‘ministers would affect the constitutional 
doctrine that the King ean do no wrong. 

. The, other main ground upon which 
,trusteeship was sought to be avoided, viz., 
ihe theory of universal ownership, I have 
already dealt with- “in paras. 91— 116, 
and elsewhere.’ I repeat that I am not 
‘satisfied that this theory is: well-founded 


„even as a matter cf religious belief. But 


whether that be so or not, Iam of opinion 
(that. this theory .eonflicts with. the law of 


(50) 1908) Ay 0.5157 2b b. T. 395; 20 Te LT. 760. 
NE B. 80 at pp. 81, 8255 Ind, Jur. 427; 3 Ind, Lec. 
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the land when applied to‘the followers or 
their possessions. The ‘application of it in 
their case would substantially amount to 
slavery, as was held in Giyana Sambandha 
Pandara Sannadhi v. Kandasami Tambiran 
(43) already cited in para. 194; nor [f 
think ean this theory preveht a Bombay 
Dawoodi Borah from doing what every other 
Muhammadan British subject may do, viz., 
to create a binding and irrevocable wakf 
or trust in favour of charity. Whvshould 


the Court deny to the Dawoodi Borahs of 


Bombay the rights which the Mullaji is 
forced to give them by the Laws of Mecca? 
The answer that the Mecca Government is 
Sunni, but the Dawoodis are Shiahs, seems 
to'me insufficient. A Dawoodi is entitled 
to liberty just as much as any other Shiah 
or Sunni isin this country.’ To hold that 
this important branch of the Shiah sect 
can never be bénefited asa whole by what 
in other communities would be a valid 
charitable trust for the community would, 
in my opinion, be contrary to public policy. 
The MullajiSaheb has nót and never has 
had’ any Sovereign rights in India and, 
even if he had, his claims far exceed those 
which were unsuccessfully made for the 
Royal Prerogative in De Keysers Royal 
Hotel, Limited. v. Regem (59). The theorv of 
the Mullaji Saheb’s universal ownership, 
therefore, seems to me to be unfounded in 
fact and bad in law. 

“The conclusion, therefore, which I have 
arrived at on this part of the case is that 
in law the Mullaji is a trustee of the suit 
mosque and theoratically accountable as 
such, but thatno ease has been made out 
forinterfering with his management of the 
mosque, or for directing any account 
against him. i 

This conclusion applies not only to the 
prayer-hall, but also to the rest of the mos- 
que building, including its Site but exclud- 
ing the tomb.. In view of defendants’ 
Counsel's admission in his final address, I 
need not dwell further on that point. 

Next I will deal with the tomb and 


‘gulla. These. differ somewhat ‘in their 
legal aspect. The tomb is real property 


and isin the nature of a perpetuity. The 
surplus of the past gulla offerings have also 


‘been invested in land, and itis at any rate 


arguable that they now form a permanent 


(59) (1919) 2 Ch. 197; 88 L J. Ch:.415; 129 L. T: 396; 
C^S J.445; 35 T. L. R. 418: on appeal (1920) A... C. 
508; 89 L. J. Ch. 417; 122 L, T, 691; 64 S. J, 513; 36 T. 
L. HR; 600 Ee a E 
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landed endowment, and hence a perpetuity. 
The future gulla offerings, however, do not 
necessarily involve a perpetuity, for I take 
it they could all be applied as income. 
There is clearly some connection between 
tomb and gulla, but it is not altogether 
The Advocate- 
General suggested that the gulla offerings 
were the’ income ofthe tomb. This is to 


some degree supported by Zooleka Bibi v. : 


Syed Zynul Abedin (60) where the Court 
held that nazranas (offerings), to the Durga 
should be treated as income of the Durga 
and were liable to partition, (see pages 1069 
aud 1071), but. that nazranas to the defend- 


. ants personally could be retained by them: 


Tam not, however, altogether satisfied that 
this is the correct legal relation of the tomb 
and the gulla. On the other hand there 
would seem to be something in the nature 
ofa good will attaching to "the tomb, viz., 
expectation that worshippers will repeat 
their visits and repeat their gifts. There 
may, therefore, be a remedy against those 
who might try to injure that good will. 
But for present purposes I do not think it 
necessary to pursue this. Whether it be 
wakf or sadakah, endowment or donation, 
ES tomb or the offering may yet be charit- 
able. 

The, first point then that arises on the 
authorities is, whether Chandabhoy should 
be regarded as a saint. Now on the facts, 
which E have already detailed, I think that 
Chandabhoy would in ordinary English 
parlance be called a saint. Short of 
canonisation, which is unknown in this 
community, Chandabhoy would appear to 
have all the ordinary attributes of a saint, 
and perhaps more. Piety, shrine, wor- 
shippers, offerings, intercession, miracles, 
anniversaries, feasts and illuminations. The 
shrine itself is an honoured position close 
to the prayer-hall. The mosque. was 
frequently called Chandabhoy’s mosque. 
I need not quote the definitions of "saint" 
in Webster's or Murray's or Johnson's 
Dictionaries; but the latter quotes Addison 
as saying "miracles are required for all 
who aspire to this dignity, because they say 
a hypocrite may imitate a saint in all other 
particulars.” 

The word “wali has, I think, substan- 
tially the same meaning as “saint.” Both 
words are flexible to some extent, and 
As regards this 


—- 
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community, I accept Shaikh Faizulabhai’s 
opinion that the expression “walt” is not 
confined tosaints of the highest degree, 
sach as Ali, the Holy Prophet's son-in-law, 
but includes saints of lower degree, such 
as, Chandabhoy. The meaning put forward 
by the defendants varied as the case went 
on. The endeavour to confine it to Imams 
and Dais failed, and in cross-examination 
the Mullaji had to admit that many others 
besides Imams and Dais were saints. 

What assistance then do the authorities 
give on this point ?: The defendants rely 
on Zooleka Bibi v. Syed Zynul Abedin (60) 
and Kaleloola Sahib v. Nusseerudeen Sahib 
(61) as showing that only the tombs of 
saints are charitable, and that, according 
to the standards there mentioned, Chanda- 
bhoy cannot be regarded as a saint. But 
in both those cases the facts were quite 
different for the deceased persons were 
ordinary individuals. In the former case, 
Budruddin was an ordinary member of the 
family of the founder or PirSyed Ahmed 
Rafai. He had no religious sanctity or any 
distinction whatever. He was just an 
ordinary Muhammadan husband whose 
memory his wife wanted to honour in per- 
petuity. The Judge held that he was not a 
saint, and that consequently the gift for the 
upkeep of his tomb was void for perpetuity. 
The same conclusion was arrived at as 
regards a second tomb, viz., that of Bis- 
millah. So, too, in Kaleloola Sahib v. 
Nusseerudeen Sahib (61) the settlor and her 
deceased husband were both ordinary 
individuals, As stated at page 213, ° the, 
tomb was a private tomb. "Further, as 
regards the ceremonies, it is clear that the 
learned J udges were influenced by the then 
decisions in Madras and England that gifts 
of property for masses for the dead were 
invalid on the grounds of publie policy. 
The English decisions to that effect have 
now been overruled by the House of Lords 
in Bourne v. Keane (62) and presumably a 
similar course will be taken elsewhere. The 
"general rule of publie policy" referred to 
in Kaleloola Sahib v. Nusseerudeen Sahib 
(61) no longer exists, 

The defendants ‘further relied on an 
unreported ease in this High Court, viz. 
Suit No. 1267 of 1914 and Appeal No. 98 of 
1916. There, too, the facts were quite 


seh 18M. 201; 5 M.L. J.40; 6 Ind. Dec. (N. 8) 
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. think that in this 


- were clearly 
. Zooleka Bibi v. Syed Zynul Abedin (60). 
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different. The deceased was an ordinary 


individual, and his tomb was in a private. 


building. -It was pleaded in that case that 
monetary offerings were made at the tomb, 


, but the Appellate Court pointed out that 


only offerings of [flowers were proved to 
have been made. The decision was that 
the tomb was not shown to be that.of a 
saint or Pir. < 

In Muthukana Ana Ramanadhan Chettiar 
v. Vada Levvai Marakayar (63) it is suggest- 
ed that no line of distinction ean be drawn 
on grounds of religion between the tombs 
of saints and those of.ordinary individuals. 


“The -point was, however, left open, and 


although ithas some support in Wilson's 
Anglo-Muhammadan Law, 4th Edition at 
pages 369-370, and is to some extent borne 
out bythe evidence in the present case, I 
Court I am bound to 
follow the existing authorities to the 
contrary effect. Butin those cases it was 
unnecessary to consider closely the. defini- 
tion ofa saint, for the persons in question 
ordinary individuals. 


Mr. Justice’ Tyabji did ‘not, I think, intend: 
to confine saints to great religious teachers. 
At page 1034* he says: “It is not shown 
that, he (the deceased) was a -particularly 
learned member of the society, or that he 
was looked üpon with reverence by the Mus- 
salman ‘community or that he was consider- 
ed a Pir.” An echo of thisis found in para. 1 


` of the Mullaji’s written statement where he 


pleads that Chandabhoy was not a saint or 


. .&:learned man or otherwise a public 


character. The conclusion of the learned 
Judge at page 1066* was that Badruddin 


" "was not a religious person to whom any 


such sanctity was attached that his tomb 
could itself be considered a religious 
object." As regards the other Durga, it 
was held at page 1067* that the deceased 
Bismillah was not even a member of the 
Rafai family, and-that he was not possessed 
of any religious character. These passages 
seem to me once more to draw the dis- 
tinction between matters of public and of 
merely .private interest. This time it is 
the private individual as compared with 
the public character. In my judgment 
Chandabhoy satisfied the tests adopted in 
the above passages. I think that he is looked 
on with reverence by the Dawoodi Borah 
(63) 6. Ind. Cas. 1; 34 M. 12 at'p.. 16; '1910) M. W. N. 
180; 20 M. L. J. 254; 8 M. L. T. 18. ü 
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community; that he is a man of publié 
character; and that he is a religious person 
to whom such sanctity is attached that his 
tomb can itself be considered a religious 
object, l 

, I have considered the objection that he 


-was not considered a saint in his lifetime 


or at his death. This allegation mainly 
rests on his description “Seth,” and lam 
not satisfied that’ it is sound. In the light 
of subsequent events, it may be that I 
ought to presume a legal origin for present- 
day facts. It is clear for instance that the 
community has a right of access to the 
tomb. In effect witness No. 54 thought that 
the tomb belonged to, or was for the benefit 
of the whole community, justas was the 
case as regards the tomb of Firoze of 
Ahmedabad. J agree with the witness, but 
it is difficult to find a valid legal origin 
for this, if Chandabhoy was only a private 
individual, 

Nor is it altogether sound to limit saint- 
hood to popular belief at death. Sometimes 
it is only after death that the world dis- 
covers its saints, The canonisation of Joan 
of Arc has taken 500 years to effect. And 
even if Chandabhoy was only a trader in 
calling doesthis mere fact debar sainthood 
in a community which is essentially a 
If one turns to 
Ex. 52, it wil be found that only 8 out 
of the 69 tombs and gullas there mentioned 
are,in honour of Imams or Dais. Some of 
the deceased are admittedly not even learn- 
ed men, though they are walis, e.g, Tombs ’ 
Nos. 7, 17, and 20. No. 20 for instance 
were cultivators. Their distinction appears 


‘to be that they were the first, man and wife 


to be converted. ' 
In the result, after a full consideration 


‘of the evidence and arguments on this 


point, Lam .of opinion that in this com- 
munity Chàndabhoy is regarded as a saint. 

On that finding it follows that the tomb 
itself may be charitable, and that gifts for 
jts perpetual up-keep may be valid charit- 
able gifts. Nor can the analogies of English 


‘Law be invoked to invalidate the gift, as 


was. done in Kaleloola Sahib v. Nusseerudeen 
Sahib (61). Under English Law, the gift 
would I think be valid, because the tcmb 
would be held to be part of the fabric 
or ornament of the Church: [see In re 
Vaughan, Vaughan v. Thomas (1). Isthen 
the tomb held on a charitable trust? In 
my judgment it is—l think it stands on 


much the same footing as the rest of the 


1 
Á 
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“mosque building, and is held by the 
- Mullaji-as trustee or mutawalli accordingly. 
‘To borrow the language of Lord Macnaghten 


‘in Court of Wards v. Ilahi Bakhsh (64), - 
1 think. that by user, if not by dedication, ` 


‘the tomb is wakf, But here again I do 
‘not propose to interfere with the manageé- 
ment ofthe Mullaji Saheb. It is preferable 
‘that it should be left to him to do what is 
"seemly and right. 

I will next consider whether the offerings 
-at  Chandabhoy's tomb are charitable. 
"These admittédly come to the Mullaji in 
“right of his office: they pass to his .8ucces- 
‘sor as Dai and not to his heirs: they are not 

his private property like the Salam; but 
according to him are dawat . property. In 
‘the past they have been spent regularly on 
"the upkeep of the mosque and tomb, the 
ooros feasts, majlis and illuminations. The 
ssurplis has been invested in land, and 
the resulting rents carried to the gulla 
-àecount. But I need not repeat the facts 
‘already méntioned. The essential features 
-of the offerings are (1) their religious con- 
‘nection and merit, and (2) their practical 
benefit to the community. They are given 
in connection with prayers to, through, or 
for Chandabhoy, and in the knowledge 
that the High Priest as such will receive 
‘them and in the ordinary course distribute 
‘them for the benefit of the community. 
As I have already stated, I accept the view 
that they are gifts to God and are God's 
property. 

But then comes the important question 
whether it is obligatory on the High Priest 
-to follow that course, or whether in theory 
he is entitled to spend them for any purpose 
he likes, whether dawat purposes or not. 
‘It was difficult at times to’ force the de- 
fendants to consider the latter alternative. 
-I was told that the suggestion was un- 
.thinkable, that the Mullaji would never do 
such a thing, and that it was a reflection on 
him to consider it. In fact there was no 
-yeflection on the Mullaji. The question 
‘was solely a legal test to determine his legal 
position. It was substantially. the same 
test which the: Court of Appeal adopted in 
In ve Davidson (19) viz., whether the 
Archbishop could put the money into 
his own pocket. I respectfully adopt what 
“Lord. Cozens Hardy said there: 


(64) 17-Ind. Cas. 744; 40 I. A. 18 atp. 23; 1 P. W.R, 
1913; 11 A. L. J. 265; 13 M. L. T. 318; (1913: M. WENG 
i270; C.L. J. 360; 27 P. R. 1913; 83, P.L. R.1913. 
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.as salam are an’ instance of this. 


‘of this trust are all charitable. 
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"Of course I do not suggest for.a moment . 
the Archbishop would do that. 
But one cannot have regard to the circum- 
stances of the particular individnal,” 

In fact the answer to the question would 
determine whether in law there was a trust 
or nothing. j5 

Let me once more go back to first princi- 
ples. One essential of a trust is that it 
should be imperative. lIfà man can carry 
out or not carry out the alleged trust just 
as he hkes, then there is no trust. In other 
words, if he is entitled to put the money 
into hisown pocket, he is not a trustee 
known to the law. See Morice v. Bishop of 
Durham (3). l 

That brings me to the important point 
as to the intentions ofthe donors, on which 
great stress was laid by the defendants. 
I have already dealt with some ofthe evi- 
denceon this point. Itis not disputed that 
if donors want to make a personal gift to the 
Mullaji, they can doso. The gifts known 
But the 
gulla offerings seem to me to, stand on a 
totally different footing. ‘After giving my 


‘ best consideration to the evidence ‘and 


arguments, [am ofopinion that it is im- 
perative on the Mullaji Saheb to distribute 
these gulla offerings forthe benefit of the 
community, and that he is a trustee in 
respect thereof. 

The’next question is whether the ob} e 

; OF 
instance, the trust is for private and not for 
publie purposes, the Advocate-General 
cannot intervene. In my opinion the pur- 
poses here are public purposes, viz, for 
the benfit of the Dawoodi Borah community. | 
This large -community is quite unlike the 
Dominican convent in Cocks v. Manners (12) 
on which.the defendants relied. Nor can I 
accept their argument that perpetuity is, 
essential for a charitable gift. A donation 
may be charitable just as well as an endow- ' 
ment. But, if the donation can wholly be 
applied as income, it is often’ unnecessary 
to consider whether it is charitahle and 
thus within the exception to the rule 
against perpetuities. Accordingly in Cocks 
v. Manners (12) the Judge first held that 
the convent was not charitable because 
it only existed for the edification of its 
inmates, and then considered whether the 
gift was void for perpetuity. It was held that 


. there was no perpetuity because dlthough 


the Mother Superior was bound -to-bring 
the giftinto theconimon-ftthd of fhe cón- 
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vent, there. was. nothing to. prevent the 
members from . spending it as they pleased, 
viz., as income. Consequently the gift was 


valid and did. not infringe the Mortmain. 


Acts., In the present case I agree that 


the offerings when made .do not necessarily. 


involve & perpetuity, for presumably they 
can be applied as income. Butit does 
not follow that they are not charitable. 

Taking the specified objects which have 


been proved in: this. case, it, is. clear that. 


the upkeep of the tomb and. mosque are 
both charitable.objects. So I think are the 


jamat feasts on 21st Ramzan. These are. 


not disputed, nor are the occasional feasts 


on the Mullaji's birthday. As regards the.- 
other usüal applications. of the suit gulla. 
offerings, viz., for the majlis ceremony and: 


ooros feast and illuminations in honour of 
Chandabhoy, I have already stated that 
these are some of the usual modes in which 
a, gulla fund is.applied. On December 9th 
Mr. Binning. said that he would not argue 
that applications of that’ nature were not 
a proper use of a gulla fund. Mr. Inver- 
arity in his final address contended that 
unless alms were given to the poor, these 


“majlis and ooros ceremonies and feasts. 
In view of Mr. Binning's 


were. invalid. 
previous admission, I think that.this con- 
tention was not then open to. the defendant. 
But even if it was, I think it ought not to 
succeed. . | 

I regard, these ceremonies and feasts as 
religious celebrations by the .whole com- 


munity.in honour.of.a saint.of theirs. They. 


tend Lthink to. the advancement of religion 
in their community. Ín my opinion they 


are quite distinct from fatyeh ceremonies. 
in ‘honour of a private individual But- 
even these have. been held to be valid.’ 
charities when accompanied by the giving of. 


alms [see Muthukana Ana Ramanadham Chet- 
tiary. Vada Levvai Marakayar (63) and Ram- 


anadan Chettiar v. Vava Levvai Marakayar. 


(65) the latteris a decisión of the Privy 


- Council). In. the. Allahabad . Courts some. 


doubts: have. arisen. in two Sunni eases, 


büt the. eventual decision. was that the. 
jatyeh ceremonies were valid charities [see 
Mazhar Husain Khan. v. Abdul Hadi Khan. 
(68)).. In the present case, it. does not. 


'(65) 39- Ind. Cas. 235; 40 M. 116;-32 M: L. Js. 
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appear that any alms are.given to the poor, 


but on the. other hand the celebrations are 
open to the rich and poor alike. It is true 
that the Mullaji sends out the invitations 


for the feasts, but these are effected bya. 


crier, and are of a general nature. In my 


opinion, then, these celebrations stand on. 


much the same legal footing as the gadi 
‘feasts in honour of Ali, which were held 
charitable in Salebhai Abdul. Qadir v. Bat 
Safiabu (53) although of course there is a 
big difference in the relative religious posi- 
tions of Ali and Chandabhoy. Thereis also 
an unreported decision in Chambers of Mr. 
Justice Macleod in Suit No. 334 of 1909 


which issubstantially to the same effect as. 


regards feasts in honour of Ali. 

. It is afar cry from a Bombay Jamat feast 
to a Yorkshire clerical dinner, but some 
‘observations of Mr. Justice Eve in Imre 
Charlesworth (67) seém to me to be apposite, 
and Iwill quote them. The gift in that 


case was to the Chairman, ete., of the Cleve-. 


land Clerical Society upon. trust to appro- 
priate the dividends in payment of the ex- 
penses of the annual dinners which the 
Society held, Mr. Justice Eve said that 
the gift must increase the attendance at the 
meetings, and proceeded : 

‘Having regard to thefact that the meet- 
ings .are held for the advancement of reli- 
gious doctrines, I should be splitting straws 
if I held the gift to be bad. because a dinner 
per seis not a religious ceremony, and be- 
cause some ofthe persons who partake of 
the dinner might without inconvenience 
pay for...themselves." 


If then, as 1 held to be the case, the usual . 


applications of the suit gulla funds in the 
past have all been, charitable, whatis the 
legal position as regards the surplus? In 


‘the first place, has the Mullaji a discretion 


-to apply the whole fund for any of what I 
will call the surplus objects as well as the 
usual objects? Could he, for instance, apply 
the whole income ofany one year exclu- 
sively on.the surplus objects ? 
not. I have felt some doubt on this point 
because of the admittedly wide powers of 
the Mullaji. On the otherthand, the con- 
sistent past. user of the suit gulla funds, 
fortified as it is. by similar consistent user 
-of -other gulla funds, and the absence of 


instances in India of cessation or substan- . 


tial alteration of usual gulla objects, goes far, 
I think, to.show that these usual objects must 


97 (07) (910101 L. T. 908; 548. J. 196; 26 T-L R.: 
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I think. 


Tt aana nganan SEI RI aet a ER AUD AGRARIA 


Sl HM iae Ponte 


089 


be satisfied first. In my judgment, there- 
fore, it is only the surplus of the gulla funds 
which can be spent on surplus objects. . 

The defendants contended that the sur- 
plus objects were those of the dawat 
generally. Assuming for the sake of argu- 
ment that that contention is correct, are the 
general objects of the dawat charitable? 
I will again site the book Ex. A. L., for it 
is the then Dai's own description of his obli- 
gations before the present controversy arose. 
It runs: 

“He (the Dai) is the trustee of the public 
funds which itis his duty to dispose of 
economically, and at his discretion as direct- 
ed by the sacred rules, in relieving the 
distressed and the needy and paying the ex- 
penses incurred by them and his deputies 
and discharging their sacred duties and in 


keeping schools and institutions for reli- ' 


gious and secular instructions." 

These purposes are, I think, all charitable. 
In the Mullaji's Memorandum, dated Sep- 
tember 19, 1920, Ex. YYY, it is recited, 
"that the moneys collected in Chandha- 
bhoy's gulla have at all times been applied 
- under the control of the Dai-ul.Mutlak for 

the time being of the Dawoodi Borah com- 
munity in and for purposes of the commu- 
nity.’ The objects mentioned in that 
Memorandum for the intended application 
of the surplus gulla moneys are, I think, 
‘charitable objects. If necessary I think that 


this view may be justified on similar princi- . 


ples to those on which In re Allen (21) was 
decided as already mentioned. 

The examination-in-chief of the Mullaji 
as to the objects of the dawat will be found 
at pp. 180—182 of the Notes and his cross- 
examination at pp. 276—280. In chief the 
Mullaji mentioned allowances to the learned; 
allowances to amils; allowances to Dawoodis 
in trouble; assistance to Dawoodi Borahs 
to start business; assistance on marriage; 
the maintenance of schools;. the repairs of 
mosques and other dawat property; and 
assistance to pilgrims. It is true that he 
added that the funds could be spent on any 
purpose the Dai thought fit; but apart from 
a contribution to the War Loan without in- 
terests and illuminations on some occasions 
of public rejoicing which he mentioned in 
eross-examination, there was no plain 
instance of this. | 

[After discussing the evidence relating to 
this part of the case his Lordship 


procgeded:—] 


Assuming, however, for the sake of argus 
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ment that the items of dawat expenditure 
put forward by the defendants are correct, 
the question still remains whether ‘they are 
not all charitable. In my opinion they 
are charitable. The funds are held by a 
religious head for the benefit of the com- 
munity asa whole. The particular applica- 
tions of this fund as shown in those items 
are to my mind eonsistent with the central 
object ofthe fund. The selection of indivi- 
dual objects of relief does not necessarily 
negative & charity. 

[His Lordship diseussed Dawat accounts 
and then proceeded as follows :—] ^ 

Mr. Inverarity argued that the purposes 
of the dawat were so wide that they might 


fairly include non-charitable. objects. He: 
suggested that subscriptious to a political: 
But this: 


party might be such a purpose. 
suggestion seems to me inconsistent with 
the book Ex. A. L. At page 2 itis said that 
the Dais kept aloof from political matters. 
Page 3 states: "As the Dais in India had no 


hand in the ruling of the country on account. 
of their exclusively religious calling, they’. 


had taken no share in the political events.” 
And against any mere suggestion of possible 
objects, we have the hard fact of actual ob- 
jects over a long series of years. We are 
dealing with offerings which are God's pro- 
perty, and which are distributable by a reli- 
gious head for the benefit of a particular 


community. The gifts, therefore, are not. 


merely for "Sarakam" or" Dharam," in which 


latter case they would presumably be void.: 
See Runchordds Vandravandas v. Parvati~. 


bai (68). Being gifts at a shrine, they are 
already consecrated to God, and presum- 


ably must be used for religious or pious : 


purposes. A mere gift by Will has not, I 


think, in its inception the same religious. 
But the purposes here are not - 
merely religious or pious purposes in gene- . 


significance. 


ral, They must also be for the benefit of 
the Dawoodi Borah community. The case 


- 


is distinguishable, therefore, from Dunne v. : 
Byrne (11) and In re Davidson (19) which : 


I have already referred to, and also from 
Inre Costa (69) where the gift was to such 
persons and forsuch public purposes as the 


Governor-in-Chief of South Australia should : 


direct. As I have already pointed out, the 


principles referred to in In re Allen (21) 


(68) 26 I A. 71; 1 Bom. L. R. 607; 23 B. 725; 3 C. 


W. N. 621; 7 Sar. P. C. J. 543; 12 Ind. Dec. (N. s.) 488." 


e. J: 
56 B. J. 240; 28 T. L. R. 189 


C 
69) ¢1912) 1 Oh. 337; 81 L. J..Ch, 293; 106 L. T, 458; 


E à. id 


‘may be applied "by analogy, and in some 
‘respects the present case may be compared 
to.In ve Garrard (20). 

. For similar reasons, I think that M oore V. 
The Pope (56) is also distinguishable. A. 
gift for carrying out the duties of the sacred 
office of the- Pope isnot, I think, the same 
asa gift for religious or pious purposes 


for the benefit of a community. In that case. 


88 stated by the learned Judge at page 321* 
“The bequest is not an endowrüent for the . 
Pope, the benefit; of which was ultimately 
to enure for a congregation, but it is for 
the purpose of the carrying out of the office 
of the Pope.” 
Pope in international law at all comparable 
to that ofthe Mullaji. One main ground 
on which the bequest was held .to be void 
was because it was open to ‘the Pope to 
benefit the King’s enemies or injure the 
King's Allies, and that that could not be a 
charitable purpose in British Law. I may 
observe chat the judgment in that case occu- 
pies some 41 printed pages and is sub- 


‘stantially confined to law, the facts: not, 


.being in, dispute. The case ‘shows also con- 
siderable ‘difference of opinion among the 


„Irish Judges as to the effect of gifts to an , 


ecclesiastic. It affords, therefore, some 
justification for my inability to share the 


confidence of Counsel in the simplicity of 


-the law in the present case, -and for my re- 
: ferring.them to Moore v. The Pope (56) and. 
‘many other authorities to ascertain the 
‘principles -which have guided Judges in 
„other cases, 

AS: regards the Aga Khan's ‘case (1) the 
decision depended on whether the Khojas 
were Sunnis as the plaintiffs contended, or 
Shiahs as the defendants contended. The 
‚decision was that the Khojas were Shiahs, 
and consequently the suit failed. (See p. 
.960). As I read the judgment, that was suffi- 
,cient to dispose of the whole case. The 
earned. Judge did, however, proceed to deal 
with the curious injunction prayed for at 
‘page 324 which inter alia was to restrain 
the Aga Khan from interfering with the 
affairs of the community and from excom- 
municating any Khoja and from receiving 
any offerings. (See pp. 361—-3),. Naturally 
"enough this injunction was refused. He 
also ` held at pp. 360—1 that there was no 
other ground for. the interference of the 
Court. The gifts there appear to have been 
gifts to the Aga Khan personally, like the 


3 salaam in the Gur case which admittedly 
| vwrege ) ir 
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belongs to the Mullaji ; or else were reli- 
gious taxes (zakat). The only suit pro- 
' perty in that case arose from these sources 
and it was held that it belonged to the 
Aga Khan. (See pp.345—47. The Court 
there had not to deal with offerings ata 
shrine, nor apparently with any trust deeds 
(See page 361), nor even with mosques (page 
347), Nor had it to deal asin the present 
case with “public funds of the community” 

of which the Dai had described himself as 


„trustee in the book Ex. A. L. and in the 


written statement Ex. B. E. 2. I should, 
however, infer from what is said at page 
348.that the Court thought that à suit by 
the Aga Khan to enforce payment of reli- 
gious taxes would fail. 

The conclusion then, which I have arrived 
at, is that all the suit guila moneys, whether 
.surplus or otherwise, are held upon charit- 
able trusts. lam also of opinion that in 
law the- Mullaji is the trustee thereof, and 
that assuch trustee he has wide powers of 
management, and also a wide discretionary 
power as to the partieular purposes for the 
‘benefit of the community on which the sur- 
plus moneys should be expended. 

. For present purposes, I think I need not 
decide whether these gulla offerings may 
more properly be described as wakf or as 
sadakah. Either form of. gift may be the 
subject of a trust. See Muthukana Ana 
Ramanadham Chettiar v. Vada Levvai Mara- 
kayar (63). Properties Nos. 1 to 4 would 
now seem to form a permanent endowmentof 
the gulla charity; and a similar observation 
probably applies to property No. 6. NorI 
think need I decide whether moveable pro- 
petty could form the subject of a wakf 
‘prior to the Wakf Validating Act, 1913. In 
Banubi v. ‘Narsingrao (70) Sir Lawrence 
Jenkins and Mr. Justice Beaman held that it 
could, but did not think it necessary for the 
purposes of that case to givea considered 
opinion upon the point. In Bai Fatmabai 
v. Gulam Husen (71), Mr. Justice Russell held 
that shares in a limited company could not 
be given in wakf. The objection to move- 
able property is based on the alleged illega- 
lity of taking interest. But in the present 
case there is a large body of evidence to 
show that in this community of traders 
‘interest is paid and received as a matter 
of course. It.is charged in the accounts 
between defendants Nos.l and 2 and the 
-Mullaji himself: and dde are many other 


d 9 Bom. L. R. 91 at p. 97; 31 B, 250, 
(71).9 Bom, L. R. 1337, 


* 4 —» a 


' customary gifts, 


ghe: 
. striking 1 instanees.. There- is, therefore, mhuch 
. to support the.. view "taken in Banubi v. 
 Narsingrao (70). 


I think, however, I should state -shortly 
my. conclusion on the issüe as to whether 


"the Mullaji is regarded as the Dai-ul-Mutlak: 
In. my, opinion | this issue should be decided 


in.favour of the MullajiSaheb. The 46th 


` Dai died aslong ago as 1840, and, there is: 
^. .no,.oral evidence now available from contem-" 


porary witnesses. But. it is clearly proved 


that, so far as all outward manifestations ` 
„are ‘concerned, thé, succession of the 47th ` 
' Dai.. was regular ; 


‘that he was accepted 
as ' Dai and ruled as such for “some 45 
years, and was ‘suceeded by his appointee.’ 
For instance the dawat.books of' the time 
record the accession of the 47th Dai and 
the: taking .of the oath of allegiance "by 
various officials, and the payment of the 
‘Much, corr espondence, too ^ 
has been put in recognising him as Dai-ul- 
Mutlak. I think, therefore, that the onus 


- lies, heavily on the plaintiff | to disprove the 


validity of this succession after this long 
lapse of: time, and nonetheless so because 
the plaint itself describes defendant No. 3 as 


_ the High. Priest. 


. think, be the benefit of. the charity 


[After discussing . the evidence his Lord- 


ship proceeded :— 
Ünder these circumstances . I think the 


‘plaintiff has failed to discharge the onus of 
‘proof which the de facto succession ; has 


thrown upon him, 

I may now consider what relief ‘ought to 
be given in this suit on'the above findings. 
As to that the guiding principle,’ should, J 

ee 


Attorney-General v. ' Bosanquet (72). What 


‘this charity wants most at present is peace, 


and à cessation of litigation and angry dis- 
putes. If, therefore, the Court could have 
made .an end of this suit once and for all, 
there would have been much ‘to justify such 
8 course being taken. But a discordant note. 
was struck in Mr. Inverarity's final addr ess. 
He intimated that his client would not 
accept the position of “a trustee appointed 
by the Court," and that in the event of an 


adverse decision, his client would leave the 


suit properties, in the hands ofthe Court. ‘I 
stopped Mr. Inverarity on this, because I 


| thought it an unfair statement. to. make at. 
, that ‘stage of the case, ard one which, if 


permitted, might necessitate the fur ther TE- 


call of-the. Mullaji. 
‘Tf the Mullaji Saheb had wished tò adopt 


x9 (1841) tb Lid. Ch. 43.atp, 48; 59 R. R. 991. 
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that attitude; the candid, course would have 
been to plead it, or at/aby rate to ‘state it 
in his evidence. -He could then have been 
cross-examined on it.” As it was’ he’ put 
forwardeand adhered to the: Memorandum 
Ex. Y. Y. Y., and he also- intimated that 
‘he was content that the femporal affairs of 
his community should be entirely subject 
to the British Courts of Justice, and that 
in ‘Certain ‘contingencies he would seek the 
protection of those’ Courts to-enforce the 
rights ‘he claimed as Dai: 

lals took exception to Counsel's expres- | 
sion "trustee appointed by the Court." - In 
my judgment that expression is inac+ 
curate and misleading. The Court is 
not appointing the Mullaji trustee of 
anything. It merely declares that his 
own acts and deeds in the past and also 
those of his predecessors constitute him’ 
in law a turstée. The Mullaji and his pre- 


decessors have in various writings describ- 
, ed themselves as-trustees. 


The Court mere- 
ly holds that their own description of them- 
selves'is correct in law. To say, therefore, 


- that the Court is appointing trustees of the 


mosque may tend to inflame religious, feel- 
ings, but in fact it is untrue. 

I cannot, however, entirely overlook onn: 
 gel's statement, and make an end now of the 
suit. Some provisions should,I think, be 
made for future contingencies; although. 
Ltrust they will nevér arise in fact. ‘There 
‘must of course be declaratory relief 
as to the existence of ‘the charitable trusts, 
butatthe present time, Ithink, that the 
discretion as.to the distribution of the- sur 
plus gulla funds should still be left- to- the 
The general management of the . 
suit properties may also be left to him as 
trustee as heretofore. At the present junc- 
ture I. see no necessity for a scheme, but 
in any event it would be desirable- to 


ascertain what the charity properties con- ` 


sist of before any scheme was framed. [See 
Chotalal Lakhmiram v. M anohar Ganesh 
Tambekar (49)]. 

Badri Mahal creates a difficulty here; and 
I shall accordingly: direct enquiries -as. to 
what properties and moneys are now held 
for the benefit. of the gulla trust, and as to - 
What gulla moneys have been expended in, 
connection with Badri Mahal. But in the 
hope that the parties will themselves try to 
minimize further proceedings and. that time 
may make for peace, I will direct that those 
equiries are not to be taken: Without ‘the 
leave. of the J uage to whom, this suit Eo for 


bad 


[84 T. C. 1924]: 


ihe time being "be. assigned by the Chief 
Justice. ‘The réservation r of further direc- 
tions ahd:thelliberty tó apply, will, I think,’ 
afford some: protection’ to the charity. against 
the contingencies: I. have referred to, or thie: 
necessity to file a new. -SuitiU 

As ‘regards. ‘Badri ‘Mahal, :dome furti er: 
direction of the Coürt. is necessary, as the 


. plaintiff contendsthat the gulla charity i is en- 


titled: to.an aliquot share of Badri Mahal and- 


of the past and future rents; while the defend- . 
_ antscontend that the charity is only entitled: 


to.a charge. The practical importance of the 
point arises from the. increase- in value of | 
Badri Mahal. On the other hand, I think, 
that. under Ex: O. 4, Badri Mahal is held. 
on a charitable trust as a residence for the 
High Priest forthe time being. So the con- 
test only lies between two charities of the 
same community, subject, of course, to the 
claims of the Official Assignee. 

. On the legal aspect of this question, I 
am disposed to think that-the plaintiffis, 
right. “Mr. Inverarity tried to show that the: 
gulla moneys all went for payment of in- 
tereston the moneys provided by defendants 
Nos. 1 and 2. I think he failed in this. Butbe, 
that asit may, the gulla moneys were uti-: 
lized towards the acquisition of Badri Mahal - 
free from incumbrances, I think, therefore, 
that,.on the principles adopted in Lord 
Provost, etc. of Edinburgh v. Lord Advocate 
{73) the gulla charity might claim a pro- 
portionate share of the property. No. doubt 
in In re Halletts Estate (74), Sir George 
Jessel said that the beneficiary was entitled 
io a charge.. . The Indian Trusts Act, 1882, 
s. 63, Illustration (b) is to the like effect. But 
in In: re Halletts Estate (74) the exact 
point did ‘not ‘arise for decision; and the 
Indian Trusts Act does not apply to charities, 
Further they do not ‘expressly negative the 
right of the beneficiary to an aliquot, share 
if that would be more to his benefit. In At 
torney-General v. Corporation of New Castle: 
(75) the. case was settled in the House 
of Lords by giving: ‘the charity a rent charge. 
for an agreed sum. 

I think, however, that the interests of the 
charity will best be served by merely direct- 
ing. repayment of the moneys expended 
with interesi at 6 per cent. per annum and 
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declaring an interin charge for the amount. 
It will make: for simplieity and I hope 
for peace: and' I think I have jurisdiction 
toadopt this cause. I see possibilities of 
considerable legal friction and delay, if 
, Some -éomplieated: enquiry is directed to 
agcertain the exact proportionate shares, and 
in the resultthe Mullaji's residence is to be 
held.'on a tenancy-in-common with the gulla 
charity.:. This I wish to avoid. 

As regards properties Nos. 1 to 4 and N 0. 
6, the, Advocate-General is content with a 
declaration by the Court'as to the charitable 
purposes for which these properties are held. 
He does not require a conveyance from the 
defendants Nos. land 2 although they are 
deseribed there as trustees or managers of 
the mosque. Under these circumstances, I 


think that no further directions are neces- 
,Sary at present with regard to these proper- 


ties. 

The question of costs is not an easy one. 
This is not a case, I think, where I ought to 
let the charity bear the costs of the litiga- 
tion. IfIdid,little or nocharity property 
might.perhaps be left. The costs are at any 


'rate very large and probably amount to 


several lakhs. The result of the suit is that 
though the plaintiff has succeeded on the 
main. | point of principle, viz., the trusteeship, 
he has failed in the attempt made in the 
plaint to deprive the Mullaji Saheb of the 
management ofthe suit properties. He has 
also failed on the point as to the Dai-ul- 
Mutlak. Proper accounts have been kept of the 
suit gulla moneys by defendants Nos. 1 and 


"2, or their predecessors, down to the date of 


the suit. The suggestions made in the plain- 
tifs affidavits on the summons for dis- 

covery that the defendants might be tam- 
pering with the books have been shown to be 
quite -unfounded. On the other hand the 
plaintiffs modified, ease was formulated as 
long ago as September 30, 1920, and in the 
result he- has substantially succeeded on 
that modified case. As regards defend- 
ants Nos. 1 and 2, I think that they ought 
not to have severed from the Mullaji in their 
defence. TLseeno reason for their employ- 
ing separate Solicitors and separate Counsel. 
They however, persisted in this throughout 
the trial, aud intimated that they were not 


, much concerned about costs. All the defend- 


B k 79) 4 A: C. 823 at pp. 835, 839. 
pr 13 Oh.: D. 696 at p. 109; 49 L. J. Ch. 415; 
421; 28 W.R. 732., 
Pa) ee 5 Beav. 307: 6 Jur. 789: 49, R. R. 596 on ` 
ure 1845) 12 CI. & Tin. um 8 E. R. 1464; 69 R. R. ` 
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ants have denied the trust, and that in it 
selfis a breach of trust. On the whole, then, 
: I think the right order will be to dir ect that 
.the defendants to pay three-fourth of the 


. eosts-‘of -the plaintiff of the suit, but that 


En up 
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all other costs to datebe borne by the parties 
themselves. Further costs will be reserved. In 
giving the above directions I have taken into 


consideration the Advocate-Generals excep- 


tional position ih charity matters but under 
the peculiar circumstances of this particular 
case I do not think it would be right to give 
him the difference between attorney and 
client costs and party and party costs out of 


the charity estate nor the remaining 4th. 


costs either. l l | 
[Note.—' The remaining portion of the judgment is 
“mot material for the purposes of this report.—Ed. 


Z. K. Order accordingly. 


———— 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 414 oF 1921. 
November 12, 1924. 

Present :—Sir Grimwood Mears, KT.. 
Chief Justice, and Mr. Justice Piggott. 
Musammat RAFAT-UN-NISSA BEGAM— 
^. DEFENDANT—AÀPPELLANT 

VETSILS | 
Nawab HUSAINI BEGAM alias 
DILBARI BEGAM-—PLAINTIFF 
. AND SAMI-UD-DIN AHMAD KHAN 
AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Registration Act (XVI of 1908), ss. 82 (b), 35 (1) 
(a), 8?— Registration of document executed, by deceased, 
person—Admission of execution by representative 
through general agent—Irreguiarity—-Presentation ' by 
one of several representatives, legality of. 

Where a Sub-Registrar accepts admission of execu- 
tion of a document by one of the representatives of 
a deceased executant through an agent holding only 
a general power-of-attorney, tbe irregularity is 
curable by the: provisions of s. 87 of the Registra- 
tion Act and does not afféct the validity of the re- 
gistration.[p.787,col. 2] ° 

Pakran v. Kunhammed, 23 M. 580; 8 Ind. Dec. 
(x. 8.) 807 and Hardei v. Ram Lal, 11 A. 319; A. W.N. 
(1809) 10!; 6 Ind. Dec. (Nn. s) 631 (If. BJ), relied on. 

In so far as the provisions of s. 32 (b) of the 
Registration Act can be applied at all to the case of 
a deceased executant, it is sufficient if the document 
is presented for registration by a person who is a 
representative of the estate of the deceased and it is 
not necessary for the entire body of persons who 
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between them represent the whole estate to join in' 


making the presentation. [p. 7&8, col. 1.] 


First appeal from a decree of the Sub- 
ordinate Judge, Moradabad, dated the 30th 
June 1921. 

Messrs. P. L. Banerji and Durga Prasad, 
for the Appellant. 

Mr. B. E. O'Conor, for the Respondents. 
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JUDGMIENT.—This is an appeal by 
one of the defendants to a suit in which a 
certain lady, Nawab, Husaini Begam, as 


. plaintiff, sought to enforce certain rights 


alleged to exist in her favour under a 
mortgage-deed ‘purporting to have been 
executed on the 6th of December 1918. by 
one Musammat Hashmat-un-nissa. The 
said executant died on the 13th December 
1918. Under Muhammadan Law her heirs 
were her two brothers, Aziz-ud-din and. 
Sami-ud-din, and her sister Musammat. 
Rafat-un-nissa. Itis this sister who is the 
appellant before us. 1t so happens, how- 
ever,\that Musammat Hashmat-un-nissa had. 


also left a Will, under which she bequeathed 


the one-third share in her estate, over which 
she had power of disposition under the 
Muhammadan Law, to two persons named 
Mushtaq Ali and Murshid Ali. All these 
persons were impleaded as defendants to 
the suit. Various defences were raised in 
the Trial Court, all of which ‘have been 
overruled, and the suit has been decreed 
against all the defendants. As already 
noted, the appeal is by Musammat Rafat- 
un-nissa Begam alone. The memorandum 
of appeal before us raises really two points. 
Six out of the seven paragraphs of which 
the memorandum of appeal consists amount 
in substance to a plea that the plaintiff, 


_ 


having been put to proof of the fact, has. 


failed to prove actual and intelligent exe- 
cution of the deed in suit by Musammat 
Hashmat-un-nissa> We have been taken 
through the evidence, which is also discuss- 


ed in detail m the careful judgment of the 


learned Subordinate Judge. We agree 
with the Trial Court that importance 
attaches to the evidence given by the scribe 
Mohan Lal, who was also an attesting wit- 
ness, andthat no adequate cause has been 
shown for distrusting the evidence of this 
witness. Of the marginal witnesses to the 


deed two were brothers of the executant, one - 


was an agent of the mortgagee, and one 
was a karinda of the executant of long 
standing. 
hearing were one of the brothers by the 
name Aziz-ud-din, the agent by name 
Shams-ud-din, the scribe Mohan Lal, and 
a witness named Ali Husain Khan, who 
benefited under the mortgage-deed, to this 
extent that a small promissory-note in his 
favour was to be paid off out of the con- 
sideration, On this part of the case we are 
content to say that, having weighed all the 
arguments addressed to us in support of the 


The witnesses examined at the | 
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` appeal, we see no good reason to dissent 
from the finding. of the Trial Court. We 
:mgree that execution’ of this document by 


Musammat Hashmat-un-nissa i is proved àc- 


-eording to law. 
The remaining plea taken in appeal is 
-one of law. It is contended that this docu- 


ment, even though executed by the lady in. 


her lifetime, is now ofno effect and not 
receivable in evidence, because it has not 


‘been duly registered. In this connection 


Our attentión was drawn to the fact that. 
if was presented for- registration at the 
office of the Sub-Registrar at Moradabad, 
whereas the property principally . affected 
"by the mortgage is a sharé in a village 
Situated within the jurisdiction of the Sub- 
Registrar of Thakurdwara. ‘The document, 
‘however, purports to include a small parcel - 
-Of land in the town of. Moradabad. It does 
not appear to us that the defendants laid 
any stress on this point in the Trial Court. 
"Gonsequently there are no materials before . 
"us on which we can hold that the executant 
-did not tn good faith intend to convey. by 
way of mortgage this small parcel of land, 
_as wellas the share i inthe village of Sar- 
kara... We find nov flaw‘in the registration 
proceedings on this account. . 
The other point taken is that there was 
neither -a valid. presentation of the docu- 


ment before the Sub-Registrar of Morada- — 


‘bad, nor a;/satisfactory admission of exe- 
-euiion, so as to justify the registration of. 
the document. We shall have "fo refer in 
this connection to ‘two , distinct sections of 
the Registration -Act (XVI of 1908). One ; 
ds s. 35 (1) (c) which deals with the 
admission of execution in the case of a 
document the executant of which is dead; 
‘the other is s. 32 (b), which relates only to. 
the presentation of the document. The - 
facts with which-we have to deal are: the 
following ;-—As already mentioned by us, 
Musammat Nashmat-un-nissa. died seven 
daysafterthe executionof the deed. Ten days . 
after her death .her brother Sami-ud-din, 
who was one of her heirs under the Muham- 
madan Law, and, therefore, a legal repre- 
sentative of her estate within the meaning 
of those words as used in the O. P. 0. 
presented the document in suit to the Sub- 
Registrar of Moradabad, with a prayer that . 
it might be registered. In his petition he 
gave the names of the remaining heirs-at- 
Jaw of the deceased lady, namely, his own 
brother Aziz-ud-din and Musammat Rafat- 
un-nissa- Begam, the appellant now before ' 
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us. He said nothing about any Will left by 
the deceased, ór the ‘Tights of legatees under 
such Will, and this in spite of the fact that 
the heirs-at-law had only a few days before 
come to terms with the legatees and execut- 


‘ed a document under which they agreed 
‘that the Will should stand. Sami-ud-din's 


prayer was that the Sub-Registrar should 
issue notice to the remaining heirs-at-law 
and call upon them also to admit execution 
of the deed. He himself admitted execution 
there andthen took out a portion of the 


sale consideration, being his rateable share 


as an heir-at-law out of that portion of 
the consideration which had been left over 
to be paid at registration. The other bro- 
ther, Aziz-ud-din, appeared before the 
Sub-Registrar in obedience to a summons. 
He too, admitted execution and took ous 
a- similiar share of the sale consideration. 
The appellant Rafat-un-nissa Begam never 
. appearedin persón before the Sub-Registrar 
.of Moradabad, but sent her own husband, 
who held a general power-of-attorney om 
her behalf. This gentleman also admitted 
execution and took out the balance of the 


Rs. 1,300 which had been left to be paid at 


registration. The first contention for the 
appellant is that Jamil-ud-din was not 
entitled to admit execution as agent of his 
wife, because he did not hold a special 
power-of-attorney to that effect. The learn- 
ed Subordinate Judge has remarked, and, 
in our opinion, rightly, that, even assuming 
that. the Sab-Registrar committed an ir- 
regularity of procedure i in accepting Jamil 
ud-din's admission of execution, this would, 


so far as s. 35 (1) (c) of the Registration Act 
, goes, amount to no more than an irregularity 


Jof procedure. curable by the ‘provisions 
of s. 87 of the same Act, and would not 
affect the validity of the registration. On 
this point the Court below has referred ta 
a decision of the Madras High Court, 
Pakran v. Kunhammed (1); which is directly 
in point and which in substance follows an 
older decision of this Court, Hardet v. Ram 
Lal (2). The real difficulty raised by the 


appellant's contention turns, however, on the 


wording of s. 32 (b). of. the Registration. 
“Act. If there has been no valid. present- 
ation, it is contended. that the Sub.Regis- 
trar” of Moradabad never. had any -jurisdic- 
tion.to-deal.with this document, ; that the 


‘provisions of s. 87 of the Act are inoperative 


(1). 23 M. 583; 8 Ind. Des. (N. s.) 807. 
(2) 11 A. 319; A. W. N. (1839) l0l; 6 Ind. Dez 
(s. B.) 631 (F. B).. 
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‘and, in short, ‘that the dectment has not 


ed: &ecording-to'-law; ‘The 


been “register | 
he'effeet that.the: 


words of the.clause'are tot 


‘document is- required to'be” presented: at: 


the - proper ‘registration office "by: the: 


representative or assign "-of some, person’ 
* executing or claiming under. the’ same: `, 
Now, as wehave' pointed out, the- actual: 
presentation of. the document was by one of 

ased. 
before us is that ‘the 
word “ representative " in:the clause above 


the legal representatives of. the ‘dece 
.lady.: The contention 


quoted must: be read as including the plural 


* representatives," and that “in the' case. 
of a deceased pérson there is no valid 'pre-, 
sentation on behalf of the executant' unless. 


. the: whole body of persons representing the 
‘estate of thé deceased join.in making the 
presentation. -In our opinion this is one 

-of those cases in which the context is re- 
pugnant to the idea of making the sin gular 

. word include the pluralin. the manner in 
which the appellant ‘contends. ` When, we 
look at s: 35, which we have already con- 
sidered, it is obvious that if any person who 
is a representarive of a deceased . executant 
appears and admits execution of the docu- 
ment.before the Sub-Registrar, that docu- 
ment must be registered; at any rate, as 
against the person making such ‘admission. 
We are inclined to doubt whether in s.: 32 
(b), the Legislature was specifically consider- 
ing ‘the case of a deceased executant at all. 
The definition given: of the word “ repre- 
sentative ” in s. 2 of the Registration Act 
shows that the Legislature was thinking of 
executants still alive who could only enter 
an appearance before the Registrar through 


their representatives. The case of'a de- 


ceased executant is specifically dealt with 


by s. 35 (1) (c), and we have already held | 


that the ‘provisions of that section’ would 


not invalidate: the registration of this docu- : 


ment. We are content to'say that, in so 
far as the provisions ‘of s. 32 (b) can be 
applied atallto the case of a deceased 
executant, it is sufficient if the document' is 
presented for registration by a person who 
is a representative of the estate of the deceas- 


ed, and that” it is not necessary for the 


entire body of persons, who between. them: 


represent the’ whole’ estate, to 

making the presentation. - . ^ A 

-The'appeal,' therefore, fails and we dis- 

. iss it accordingly with costs including 

fees on the higher seale: - ' l 

-o sam K,O - +s Appeal dismissed. 
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“MADRAS HIGH COURT. EE 
S&coND Civi A»rrkAL^-NO. 1163 oF 1921.,' - 
"^  - ! January 9, 1924. ' ar 5 
75 Present:—Mr. Justice Krishnan. NI 
^ SSREEKANTA SUNDARAXRAMIAH AND? ' 
OTHERS—DEFENDANTS--APPELLANTS ^. ` 


1 by c bal DE Yvcw os : 
‘TAD ASUBBIAH | 


- 
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A VENKAT 
- AND'OTHERS— PLAINTIFFS— RESPONDENTS. | 
Madras Estates Land Act (I of 1608), ss. 5,.125— 

. Mortgage by ryot after Act in -part consideration of 
earlier mortgage—BSale in executicn of. decree on later. 
mortgagé—Decree for” rent „and sale-ithereunder— 
Priority. ; 

- In: 1909, after the Madras Estates Land Act came into 

operation, a ryot executed a mortgage to the plaintiff: 

of properties in his holding,a portion of the consider- 
ation being money due on an earlier mortgage cf1897. ` 

Plaintiff brought a suit on.the renewed mortgage, 

obtained a decree and brought the properties to sale and: 

purchased them himself. Inthe meantime the landlord : 
had also brought the properties to sale in execution 

"ofa rent-decree against the defendant and had pur-, 
chased them: himself. Ona question arising between 
the purchasers under the rent-decree and the mort- 
gage decree as to which purchase prevailed: 203 

Held, that the plaintiff by taking a further security 
in 1909 for hismoney that was,already charged upcn 
the land. did not and could nof be takenthereby to- 

-have intended to give up his rights under the earlier" 
deed and that the plaintiffs claim must be treated as. ` 
under an encumbrance “created before the passing of, 
the Act" within the meaning of s. 125 of the Madras. ‘ 
Estates Land Act, end he was, therefore, entitled to’ 
rely on those rights as against defendant who was a pur— 
chager in a rent sale and wHose rights must, under s. 125,. 
be treated'as subject to those of the plaintiff. [p. 789,. 


; versus’ 
IKAMALL 


4 H 


col. 2.] : , ; 
Shankar Sarup v. Mejo Mal, 23 A. 313; 28 Y. A. 203;.. 

5 O. W. N. 649; 3 Bem. L. R. 713; 8 Sax. P. C. J. 72. 

(P.: C.), followed. 2, 


Sccond: appeal against the decree, of the: 
Court of the: Subordinate Judge, Nellore,.- 
in A.. S. 63 of.1920 (A. S. No.-176 of 1919, | 
District Court, Nellore), preferred. against 
that of the Court of the District Munsif, : 
Kanigiri, in O. 8. No. 502 of 1917. AE 
, Messrs. A. Krishnaswami Iyer-and K.' 
Balasubrahmanya Iyer, for the Appellants. 

Mr. M. Patanjali Sastra, for the Respond- . 
ents, ZEE T CC 
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JUDGMENT.—In this suit the com- ` 
petition is bétween the purchasers of the 

: plàint property.in execution ofa mortgage 

decree obtained by the. plaintiffs and the. 

purchasers. in a rent sale in execution of æ 

rent decree which the zemindar had ob- , 
tained against. the pattadav of the lands in.. 
question. The father of the plaintiffs had 
obtained on this property a mortgage’ in 
1897 evidenced by Ex. A. In 1909 the 

ı amount due under that mortgage.came. to. : 
abeut,Rs. 508 and a new mortgage. was. 
then taken for a part of it Rs..300 which 
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"was the principal of. the old mortgage, : and 
that deed is:Ex. B.. : That deed was. execut- 
ed, as -is evidenced by.its:date, after. the 
passing .of the. Estates Land Act. That 
deed says that it is taken for Rs. 300 due 
under. the, previous deed-and there is. à 
statement that Rs, 208 are still due under 


the old deed. The plaintiffs brought a suit 


on. the.second of :these .deeds, Ks. B; 
and obtained.a deeree and brought the’ pro- 
perty to sale and purchased it themselves: 
But before they did that, the zemindar, 
as .already stated, obtained a decree in she 
Revenue Court (the judgment in which 
‘case is Tis. K). and had.the . properties 
‘brought to sale.and purchased some of the 
properties himself, and the other.proper- 
‘ties were. purchased | by the other eee 
ants; - 

The: question. that has esa: bred in 
this case is as- to whether the plaintiffs’ 
purchase prevails, or whether it is the 
. purchases of the. "defendants ‘that. prevail. 
Under. s. 5 of the Estates Land Act, the 
landholder ‘gets for.his rent a first charge 
on the holding ‘but this is subject.to s. 135 
of that Act which says: “When a hold- 
ing or part .of a holding is sold for 
arrears due..in respect thereof, the -pur- 
‘chaser..shall take, subject to, any right 
or interest which. the. ryot -has created 


therein with the landholder' s permission in, 
writing registered and subject also to any- 


encumbrances created before the passing of 
the Act.” . 

The contention of the respondents before 
"me i$ that the encumbrance under Ex. A 
having been created before the passing of 
the Act, although they ‘brought the suit 
on Ex..B, they "must. be allowed to fall 
back upon their.rights.under Ex. A and 
"use those rights as against the defendants 
whose charge should, therefore, be treated 
as subject to the: rights of the plaintiffs. 
"On the other hand, it is contended that 
the plaintiffs having taken Ex. B in 1909 
which was after the passing of the Aot, 
any rights which they had under Ex. A, 
except as: regards Rs. 208 still reserved 
. under it, had become extinguished, and 
that, as the suit was for the enforcement’ of 
Rs. 300 included in Ex. B, it must be held 


that their sale Was not for any encum- 


brance created before the Act, but, it was 
| for an ‘encumbrance created afterthe Actand 
as there was no permission of the landholder 
to create such encumbrance their (defend- 
eats) first charge RAUM prevail. This I 
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‘of the sale proceeds. 


the first instance. 


we 


^. 789 


think, overlooks. the principle that a man 
by. taking 1 a further:security for his money 
that is charged upon ‘land, does not, and 
cannot be taken’ thereby to have intended 


- 


.to, give:up:his rights-under the earlier 


deed which he had. A. -case very similar 
to, this case was considered by the Privy 
Council in Shanker Sarup v. Mejo Mal (1). 
There, there was a first mortgage in May 
1883, to the plaintiffs for Rs. 15, 000 and odd. 
Then in J une 1883, there was another 
mortgage in favour of the defendant. Then 
again in November 1883, the plaintiffs 


. took a third deed over the same properties 


including a further sum of money for a 
total ‘of Rs. 20,000. The property was sold, 
in Court-auction and the question arose as 
between the defendant and the plaintiffs 
as .to-who had priority. for payment out 
It was held by the 
Privy Council that, although the mortgage 
on which the sult was brought was the 
mortgage of: November 1883, that is, the 
third mortgage, still the plaintiffs could 
not be taken to have abandoned their 
rights under the first mortgage and that 


"they.were entitled to use those rights as 


against the second mortgage and, claim 
-priority : 'and to have their amounts paid in 
It seems to me that that 
case really covers this case. 

Some ‘confusion was introduced into this 
case by reference to rights of subrogation. 
I do not think any question of subrogation 
arises in this case at all, because the second. 
document; Ex. B, was taken by the same 
person who had the rights under the first 
document Ex. A. Subrogation rights can 


only arisé when persons pay off debts 


charged upon the land in favour of third 
parties. Itis difficult to understand how 
such a question can arise except in a case 


‘where a person claims to stand in the 
-shoes of the person who had the original 


right as against any mesne encumbrancers. 
Here no such question arises, because the 
document Ex. B was for à sum of money 
which was.due under Ex. A and only 
created. a further security of making one 
‘more person liable under it than | was 
originally liable. No new properties have 
been added, or new debts created either. 
In these circumstances, I think that the 
principle clearly applies and the plaintiffs, 
who weré the persons entitled to the rights 
under Ex. A, are-entitled to rely upon 


(1)23 A. 313; 28ST. A. 203; 5 0. W.N. 649; 3 Bom. L. 
R. 713; S Sar. P. C.J.72 (P. C). 
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those rights as against the defendants, 
whose rights must, unders. 125, he treated 
as subject to their rights. Taking this 
view, I do not think it necessary to consider 
the other points in the case.. 

L.would, therefore, dismiss the second 


‘appeal with costs. 


Y. N. V. | ». Appeal dismissed. , 
Z. K. | 
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Present :—Mr. Henry Cecil Walsh, Acting 
Chief Justice, and Mr.. Justice Dalal. 
SITA RAM AND ANOTHER—OPPOSITE 
PARTIES—APPELLANTS 
VETSUS 


' BENT PRASAD AND otHEeRS—APPLICANTS— 


oss 


x - RESPONDENTS. ^" - 
Provincial Insolvency Act (V of 1920), ss. 4 (2), 28 
(4)—Decree of Insolvency Court, binding character of 
-—Hindu Law—Insolvency of father—Partition—Pro- 
perty allotted to sons, whether can be taken possession 
of by Receiver. i , : 
Even before, the passing of the Provincial Insol- 
wency Act of 1920 decrees of an Insolvency Court 


were binding on the debtor, the debtor's estate and the: 


claimants to thatestate: [p.791, col. L] | i 
Pitaram v. Jhujhar Singh, 33 1nd. Cas. 798; 15 A. L. 
J. 661 and Irshad Husain v. Gopi Nath, 49 Ind. Cas. 
$90; 17 A. L. J. 374; 41 A. 378, followed, ' 
Where, a Hindu father has been adjudicated an 
insolvent anda certain property is subsequently allot- 
ied to his sons on a division of joint ancestral pro- 
perty, the Receiver is entitled to take possession of 
such property for payment of such debts of the 
2 as are not tainted with immorality. fp. 791, col. 


. Bawan Das v. Chiene, 64 Ind. Cas.976; 20 A.L. J. 
155; (1922) A. I. R. (A) 79,44 A. 316and Devaguptapu 
Kameswaramma v. Vadaddi Venkatasubba Rao, 94 
Jnd. Cas. 474; 35 M. 1120; 27 M. L. J.112; (1914) M. W. 


. N. 742, relied on. 


There is nothing in the Provincial Insolvency Act 
which prohibitsa Receiver from holding a fund out of 
which certain debts of the ‘insolvent may be paid rate- 
ably and not others, [zbid.] RP 

Second appeal from an order of the 
District Judge, Agra, dated: the 18th of 
February 1924.. ° > 

Dr. S. N. Sen, , Messrs. M. L. Sandaland 
P. L..Banerj for the Appellants. 

Messrs. S. K. Dar, S. C. Das and M. A. 
Aziz, for the. Respondents. l 


JUDGMENT. —This isa second appeal ` 


in insolvency proceedings. One , Ram 
‘Prasad was-declared an insolvent: on 18th 


, --. eum 
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May 1914 anda Receiver was appointed on. 
3rd June 1914. At that time the insolvent $. 
father Basanti Lal-was dead, while his grand- 
father Girdhar Lal and three brothers. 
Shambhu Nath and others of his father: 
Basanti Lal were alive. .The Receiver: 
desired to take possession of a portion of the- 
property in the possession of. Girdhar Lal on. 
the ground that it was joint ancestral proper-- . 
ty and that Ram Prasad had a share therein 

Girdhar Lal objected and the Insolvency 
Court held ‘on 10th September 1915 that the- 
property was the .self-aequired property of 
Girdhar Lalin which Ram Prasad had no: 
share. - After the death of Girdhar Lal, 
the Receiver claimed ownership by right of 
succession of the insolvent to a one-fourth. 
of the property left by Girdhar Lal, ^vhere- 
upon he was stopped by Shambhu Nath and 
others who claimed “the entire property: 
as beneficiaries under a Will of Girdhar Lal. ' 
The matter was inquired into by the In- 


solvency Court which decided on 12th. 
"November 1917 in'favour of the genuineness: : 
. of the Will, ' 


In 1921 two minorsons of Ram Prasad 
sued Shambhu Nath and others and also: 
their father Ram Prasad’ for partition of 
their one-sixth share, that is,- two-thirds: 
of one-fourth, which according to them 
devolved on Ram Prasad by right of | 


‘survivorship. A preliminary decree for 


partition was passed in their favour on 
29th June 1923. Before afinal decree could 
be prepared, the parties compromised and 
the sons received a house and Rs. 8,000 
in cash as (heir one-sixth shareof ances- . 
tral property. “ 
One of the creditors Beni Prasad there- 
upon.moved the Insolvency Court to direct 
the Receiver to take possession of this pro- 
perty of the sons for payment of their 
father's. debt. This application was dis- 


missed by the Trial Court of the Judge of -’ 


Small Causes on 24th September 1923 om- 
the ground thatit was barred by previous 
orders of the Court under s. 11 of the C. 
P. C. ‘The provisions of the C. P. C. 


‘Are made applicable to insolvency proceed-: 


ings unders. 5of the Act No. V of 1920. 
On appeal to the District Judge by the 
creditor the order ofthe Trial Court was 
set aside and the Receiver was directed to 
take possession of the house and cash 
allotted to the sons on partition and to dis- 
tribute the proceeds among the creditors. : 

It -was argued here on hehalf of the 
minor. sons of Ram Prasad. that the provi- 
TI MES 
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sions ofs.4 (2) of the Act of 1920 did not 
apply as they invested Insolvency Courts 
with a jurisdiction which did not exist 
. formerly. Weare however of opinion that 
prior to this Act also, decrees of an Insol- 
vency Court had the same effect of bind- 


 .ing the debtor and -the debtor's estate 


and the claimants, This{was held by a 
Bench ofthis Court in Pitaram v. Jhujhar' 
singh (1). In a subsequent Bench decision. 
of this Court, Irshad Husain v. Gopi Nath 
(2), this decision was followed and not 
dissented from, though the learned Judges 
composing that Bench had acertain amount 
of hesitation in doing so. We are of opinion 
that the case of Pitaram v. J hujhar Singh 
(1) was rightly decided. 

The present dispute, however, is not con-. 
cluded by the previous orders. of 1915.and 
1917. In the previous disputes the sons 
were "mot parties. The question at issue 
here is not whether Girdhar Lal was in 
possession of joint family property or self- 
acquired property. The point atissue is 
. whether a Hindu father is entitled or not to 


property obtained by his sons, on a division . 


of joint ancestral property when he desires 
to satisfy ` his debts out of the proceeds 
of such property. In our opinion the pre- 
vious orders are nota bar to the present 
inquiry. | 
In this view it is not necessary to con- 
sider whether the previous orders were 
obtained by fraud and collusion or not. 
. 'Theelaim of the Receiver, in whom the 
father’s rights and interests.have vested 
under s..28 of the Provincial Insolvency 


Act, is based on the principle of Hindu. 


Law enunciated by a Bench of this Court in, 
Bawan Das v. Chiene (3) That case also 
arose outof insolvency proceedings. as here 
and the same question was in dispute as 
to the vesting of a Hindu father's property 
in the Receiver. At page 157 of the report, , 
it was observed:—"'If .we may refer to 
another principle of Hindu Law we may 
note that, in the event of a suit for partition 
by these minor sons against their father, 

provision would first be required to be made 
forall debts due by the joint family as such, 

including debts due by their father (vide 
Trevelyan's Hindu Law, Sécond Edition, 

at page 359 and the authorities there 


cited).” 


(1) 33 Ind. Cas. 798: 15 A. L. J. 661. 
2) 49 Ind. Cas. 590; 17 A. L. J: 374; 41 A. 378. 
E 20 A. L.J.155; (1922) A. I. R. (A) 


3) 64 Ind. Cas 916; 0 
79; 44 A. 316. | 
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The: appellants’ learned Counsel desired 
to distinguish this ruling on the ground 
that the Receiver was in this ease attempt- 
ing to take possession of the separate pro- 

perty of the sons, . That, of course, he could 
not do [vide Devaguptapu Kameswaramma v. 
Vadaddi Venkatasubba Rao (4)|. Here, bow- 
ever, the receiver has stepped in at the parti- 
tion and not after, He was vested with all 
the property which devolved on the insolvent 
after the date of theorder of adjudication 
and before his discharge—s. 28 (4). 

As soon as the sons received joint family 
property at partition the right became 
vested in the Receiver of taking that pro- 
perty to pay the Hindu father's debts. The 
Receiver did not.become entitled to this 

‘right subsequent tothe partition. 

The sons are liable to contribute towards 

the payment of any such debts of the father 
"as are not tainted with immorality. The 
appellants’ learned Cotinsel pointed out that 
the Receiver will, therefore, have a fund 
‘out of Which certain debts may be paid 
rateably and not others. This position 
was said to be contrary to the scheme of 
the Insolvency Act. We do not think that 
there is anything in the Act to prohibit 
the Receiver from holding such a fund. 

The sons have not had an opportunity 
given to them to prove the immorality of 
the debts. This shall be done now. We 
modify the lower Appellate Court's decree 
and remand the case to the Trial Court 
for a determination of the scheduled 
debts which may be proved by the sons to 
be tainted with immorality. The sons 
shall be bound to contribute to the rest 
‘of the debts and shall be paid the balance 
if any, of the proceedsof the property. 
This order is passed under O. XLI, r. 23. 
Costs here and heretofore shall abide the 
result. 

Z. K. 


: (4 ) a. Dd Cas. 474; 38 M. 1125; 27 M. L. J. 112; E 
M. W. N. 742. 


Decree modified. 
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| PATNA: HIGH. COURT. | 
MISCELLANEOUS JUDIGIAL CASE, No. 3T. -OF 1924. 
March 18, 1994. J 
. Present. —J ustice Sir J wala, ‘Prasad, KT., 
and Mr. Justice Kulwant Sahay. | 
Mr. SACHCHIDANAND SINHA— 
cd 


" Versu 


om COMMISSIONER OF INCOME”. 
a "TAX; BIHAR anp ORISSA—RESPONDENT. 


Income Tax Act (XI of 1922), ss. 14, 88, 66—Com- 
missioner, whether has power to review his own.order 


' Reasonable opportunity —t. ember of joint Hindu 
family—-Joint and separate ‘income, asséssment of— 


Reference to High es Court, power b to 


' eall reference. 


. The questions :— i 

(a) Whether the ERE E N of Jine: Tax 
having once passed an order, under s. 33 of the. 
Income Tax, Act, has. power to. review his own or 'der 
on sufficient grounds being shown ; 

(b) whether, on the' admitted facts of a case, the 
requirements of the proviso to s. 33.(2) of the Income 
Tax Act, in regard to giving an Assessee, reasonable 
opportunity of being heard, have, been complied’ 
with; and 

(c) "whether, in view of the provisions of s. 14 of 
the Income Tax Act, income derived by, an Assegsee 
as a member of a Hindu. undivided family ean, be 
assessed jointly with his per sonal income ; are ques- 
tions of law within the meaning of s. i of the: In- 
come Tax Act. [p. 793, col. 2. 

Where the Commissioner of, Income Tax on being 
moved by an Assessee to makè a’ Reférerice to the High 
Court on a point of law refuses to do so, the High 
Court has power to call for a Reference. [p. 794, col, 1. 

Aleock Ashdown & Company Limited v. The Chief 
Revenue Authority of Bombay, 75 Ind. Cas. 392; 50 I. 
A. 927; 21 A. L.. J. 689; 25 Bom. L.. R. 920; (1923) M. 
W.N. 557; (1923) A. I. R. (P: 0.) 138; 33 M. Me Hf 267; 
45 M. L. J, $092; 47 B. 742; 18 L. W. 918; 39 C. L; d. 
302; 28 C. W. N. 769 (P. Q3, referred to. : 


Application against an order of the one 


i 


‘missioner of Income Tax, dated the 22nd 
February 1924, wherely he refuséd to review . 


his órder or: make reference to the High 
Court. ` - 
Mr. Jayaswal, for the Petitioner, 


JUDGMENT.—This is an application . 


under s. 66 of the Income Tax Act, 1922, 
‘praying that the Commissioner of Income 
Tax be called upon to state a case and .refer 
16 to the High Court, for determination. 

It appears that the applicant, the Hon'ble 
Mr. S. Sinha, was assessed with income- 
‘tax for the year 1923-24 and the usual 
assessment form was issued on the 25th of 
May 1923. That assessment was principal- 
ly upon the salary of the applicant as 
Member of the Executive Council, Bihar 
and .Orissa, and was made by the Income 
Tax Officer through whose authority and 
under whose signature the assessment form 


MEC 
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.had been résiding since 1898; 


and super-tax. In. 
20th December 1923, Mr. Sinha . while “on 


: [84 T, C.4994]. 

On the "19th October 1923; thé Commis- 
sionér;.of Income Tax wrote, to Mr. ‘Sinha 
as.follows :- — 


“I have ' the honour to, ‘say - that! your 
return: ‘of income forthe year: "1922-23 “does 


, Hot show, any-inconie : from" house: ‘property 


which I understand -you'possess.* Jf my-in- . 


` formation is correct, I would requést you to 


` furnish particulars. of its. bona. fide annual * i 


value, by October 26th.” 


.Mr, Sinha thought that the: house: hae 
réd to by the Commissioner was-his newly 
built house at Patna, and in hie letter of 
the 14th ‘October . 1993 ` he: explained tlie 
omission of house property from the return 


‘submitted by'hiti as being due to the 
fact that he had removed to his new house. 


only on the Ist: April 1923, previous to 
which he was.occupying a rented ‘house. 
The Commissioner, in liis. letter of ‘the 
23rd October 1923, pointed" out that ‘the 
properties referred to. in his previous letter 
were. Mr. Binha's^ two houses; oné- ab- 
Allahabad and another in or neat Simla. To 
this Mr.'Sinha replied on the 6th Novem- 


ber 1923 that he possessed-a ‘house át 


Allahabad (No: 7, Elgin Road) in which his 
mother and other members óf his family 
that: his © 
son has another house. at Solon which ‘he 
has ‘inherited from his maternal grand- 
father. Mr. Sinha’ in this letter further 
offered to Supply any additional information 
that the Commissioner might require. ," ^" 

On the 13th December 1923, the - Com- 2 
missioner of'Income Tax wrote to Mr. Sinha 


stating that the annual letting value of 


his house at 7, Elgin Road, Allahabad, was 
ascertainéd to bé. "Rs. 2 400, ‘and ‘asked - 
him to show cause under s. 33 of the Indiàn : 
Income Tax Act, 1922, by the 21st Decem- 


"ber, why the said sum of Rs. '2:400 should 


not be added to Mr. Siüha's income’ for 
the purpose of assessment to ineonie-tax 
reply to this, on’ the 


tour,” as'noted in his letter, wrote to the 
Commissioner ‘stating that he - ‘was under 
the impression that "all the payments in 

connection with his house at Allahabad 
were made at Allahabad but ‘if. the assess- 
ment of his Allahabad house was to be 
made at Patna he would have no objection 
to his being assessed on the value of that 
house. He further stated, that he would ` 
be returning to Patna on the 2nd January 


1924, when he would write to: the Com- 


missioner of Income Tax denda on the 


-* y t 
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subject and that in the meantime behad 
written ‘to his‘nephiew at Allahabad making 
enquiries about the matter. /^- 

Accordingly, on his return to’ Patna, Mr. 


Binha wrote to the Commissioner on ‘the 
19th January 1924, as follows :— 


“In ‘continuation of my letter sent: to 


you from.9-3, Hungerford: Street, Calcutta, 
dated the 20th December 1923, 1 now write 
to say as the results of enquiries made by 
me that no assessment has been recently 
made of my Allahabad house for the purpose 
of' income-tax.. , While this is so, you will 
permit me to. add that. looking into the 
law and taking into consideration the faets 
and circumstaiices ‘of the case, which are 
. not yet. fully known to you, I am not quite 

'sure. that my Allahabad house is liable to 
assessment.: In the cireumstanoes, it seems 
to: me that it would. be in the interest of 
justice if you kindly give me an oppor- 
tunity of stating my. views before you pee 
final orders on. the subject.” 

To this: the ‘Commissioner of Income Tax 
replied’ as per his Jétter of the 23rd J anuary 
1924, stating that he had already passéd 
final orders in liis case on 22nd December 
1923 and that: he had no power to review 
the order already passed by him. The Com- 
‘missioner added-:— 

“I would, however; point out that when 
I gave you the opportunity (as required 
by law) of making any representation, you 
stated that you had no objection to -raise 
except possibly that assessment had already 
been made in:'Allahabad." 4 

‘Thereupon, on the 20th February 1924, 
Mr.. Sinha applied: to the Commissioner of 
Income Tax for review of his order or.Refer- 
ente:to the High Court. The application 
of Mr. Sinha was refuséd by the 'Commis- 
sioner per his order, dated the 22nd Febru- 
ary 1924. The Commissioner held that 
he had no power to review his own ordér 
and that no question of law arose necessi- 
tating any Reference to the-High Court. 


Hence this application before us for asking 


the Commissioner of Income Tax to state 


the case. and to refer it to the High Court: 


for determination. The Reference is sought 
on the following points :— 
(a) whether the:Commissioner of Income 


Tax, having once passed an order under 


s, 33, has power to review his own orderon 


N 


a sufficient grounds being shown? ~~ , 


(b) whether the requirements of the 
proviso to s. 33 (2) of the Income. Tax Act, 
in reg gard to giving the petitioner reason- 
t 


-Income Tax Manual at page 111 (a). 


‘added to his 


by Mr. Sinha while on tour. 


: 
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able opportunity of being heard, have been 
complied’ with in this case? ! 

(c) whether; in view of the provisions of 
s. 14 of.the Income Tax Act, income derived 
as a- member of' a Hindu undivided family 
can .be assessed’ jointly with the petitioner's 
personal income ? 

' The first point, is directed against the 
view: of the Commissioner of Income Tax 
as to his power of reviewing his own order 
passed under s. 33 of the Act. The Com- 
missioner-in his order refers probably to an 
instruction issued by the Inland Board of 
Revenue, contained in para. 76 of is: 

e 
instruction runs as follows:— 

"The power conferred by this section on a 
Commissioner can only be exercised once in 
any particular case. A Commissioner who 
has once-passed an order in connection with 
any case -under s. 33 cannot: review that 
order even if he subsequently finds that he 
has.made a mistakein passing such order.” 

The. order in the present case was passed 
by the, Commissioner upon his own initia- 
tive, and there is no appeal from his order. 
It is contended by Mr. Jayaswal-that unless 
the aggrieved party is allowed to have the 
order reviewed by the Commissioner there 
is no remedy left to him and consequently 
the circular should not be allowed to over- 
fide the principle that every Court or 
officer has power to review its or hisown 
order on being convinced of its or his 
mistake. Mr. J ayaswal wants the authority 
of the circular to be tested. This is conse- 
quently a question of law which must be 
determined by the Court. 

‘The next question is based upon the 
proviso tó s. 33, cl. (2)of the Act. It is 
said that no reasonable opportunity was 
given to the applicant of being heard 
before the final order was passed. by the 
Commissioner on the 22nd December 1923. 
On the 13th December 1923, the Commis- 
sioner wrote to Mr. Sinha intimating him 
the estimated letting value of his house at 
Allahabad and asking him to show cause 
under s. 33 why. that value should not be 
income in order to assess 
additional tax and super-tax. This letter 
was written from Ranchi and was received 
. The date 
fixed for the' disposal of the case was the 
21st of December 1923. The letter did 
not state the place where the cause was 


-to be shown. On the 20th December 1923, 


——— À—s—Á—— € 0m T 7 


Mr. Sinha wrote to the Commissio t... | 


—— — 


194. 


Income Tax stating that he was “on tour" 
and that on his return he would write 
'.in detail and virtually asked him to post- 
‘pone the disposal of the matter until his 
return. The matter was disposed of on the 
22nd December 1923 after the receipt of 
‘this letter of the 20th December. Mr. 
Jayaswal contends that no opportunity was 
given to Mr. Sinha of being heard before 
the matter was disposed of, 

The circumstances set forth above raise à 
question of law which justifies a Reference 


by the Commissioner'to the High Court for . 


determinationof point (b) mentioned above. 

The last point is obviously a question 
of law upon which a Reference is neces- 
sary. 

As to the High Court's power to call 
‘for a Reference in this ease, Mr. Jayaswal 
- has referred to the principles underlying 
ihe decision of their Lordships of the 
Judicial Committee in Alcock Ashdown & 
Company, Limited v. The Chief Revenue 
Authority of Bombay (1). He says, that in 
accordance with the order passed on the 
22nd December 1923 by the Commissioner 
suo motu under s. 33, the Income Tax Officer 
revised on the 9th January 1924 the original 
assessment made by him and imposed an 
additional assessment of tax upon the value 
of the house referred to above. Against 
ihis additional assessment there could be 
no appeal either under s. 3l or 32 of the 
Act, particularly when the assessment was 
made in pursuance of the order of the Com- 
missioner under s. 33. Under el. (1) of 
S. 66, the Commissioner could on his own 
motion refer the questions of law that arose 
in the case for the opinion of the High 
Court. The Commissioner when-moved by 
the Assessee to make a Reference refused to 
do so. We think that the High Court can, 
in the circumstances, call for a. Reference. 

Accordingly, we call upon the Commis- 
sioner of Income Tax to state a case on all 
the three points (a), (b) and (c) mentioned 
above, setting forth the facts relating to the 
matters in question, and refer the same for 
the opinion of High Court. 

Commissioner of Income Tax 


Z. K. called upon to state a case. 

(1) 75 Ind. Cas. 392; 50 I. A. 227; 91 A.L. J. 689; 
25 Bom. L. R. 920; (1993) M. W. N. 557; (1993) A. I. 
R. (P. C.) 138; 33 M. L. T. 267; 45 M. L J. 592; 47 
m e^ W. 918; 39 0. L. J. 302; 28 O. W. N. 
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[84 I. C. 1924] 


ALLAHABAD HIGH COURT. 
CrvinL Revision No. 26 or 1924. 
- July 25, 1924... 
Present :—Mr. Justice Sulaiman 
and Mr. Justice Mukerji. 
B. N. W. RAILWAY —DEFENDANT— 
ÅPPLICANT ; 
versus 
Firm MANORATH BHAGAT 
“DHIAN RAM--PrAINTIFF 
AND B. B. AND C. I. RAIL WAY— 


DEFENDANTS—OPPOSITE P ARTIES. 

Railway Company—Risk Note B—Loss of packages 
—Damages, suit for—Wilful neglect—Burden of proof 
—Civil Procedure Code (Act V of 1908), s. 115—Revi- 
sion —High Court, when can interfere, 

When a suit is instituted for damages for the loss of 
certain packages entrusted to a Railway Company 
under Risk Note B, the burden lies on the plaintiff in 
the first instance to prove. the wilful neglect or 
negligence on the part of the Railway Administration. 
[p. 795, col. 1.] 

Unlegs there is no evidence to support the finding 
of the lower Court or unless the finding is an im- 
possible or a perverse ee as is unfair to interfere 
‘on the revision side. [ibid. 

East Indian Railway ompany v. Nathmal Behari 
Lal, 39 Ind. Cas. 130; 15 A. L. J. 321; 39 A. 418 and 
Bengal and North Western Railway Company v. Haji 
en 7 Ind. Cas. 160; 7 A. L. J. 833, disting- 
uishe 


Civil revision from .an order of the 
Judge of the- Court of Small Causes at 
Agra, dated the 4th October 1923. 

Dr. S. N. Sen, for the Applicant. 

. Dr. K. N. Katju and Mr. L. P. Zutsht, 
for the Opposite Parties. 


JUDGMENT. 

Sulaiman, J.—This is a civil revision 
from the decree of a learned Judge of 
the Court of Small Causes. 93 bags were 
despatched in one wagon from Turtipur 
to Agra in a goods train. When the 
train arrived at Magarwara Station it 
was reported to the Station Master that 
a door of the wagon was open. He 
re-sealed the door. When the train arriv- 
ed at Cawnpore,the contents ofthe wagon 
were checked and it was discovered that 
five bags were missing. When the goods 
"were despatched they were placed in the 
wagon which had been fastened with a 
piece of twine and seals were puton the 
doors, but admittedly the doors were not 
locked. Thelearned Judge of the Small 
Cause Courthad before him evidence that 
thefts were constant so much so that about 
10 wagons with broken seals were discovered 
every month, and that in spite of this 
circumstance no precautions were taken to 
lock the wagons or to keep any extra watch 
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on the trains or the stations. The learned. 


Judge was not bound to bring. on record 
the whole of the oral evidence which was 
tendered before him, nor was he bound to 
‘refer in his judgment to all the evidence 
"thathad been produced before him. He 
has, however, referred to the above mention- 
ed circumstances in the judgment, and has 
then recorded a categorical finding that the 
five bags were lost and that it was proved 
that they were lost by the wilful neglect 
on the partof the Railway Administration 
in not securing the wagon properly and the 


wilful neglect of its servants in not watch-.. 
ing it properly. The learned Advocate for 


the applicant contends before us that the 
learned Judge of the Court below was not 
justified in drawing this inference from the 
above circumstances. 


tion of law and- fact and that it is open to 
this Court to go into the. matter, It ‘can- 


not be disputed that when a suit is-institut-., 


ed for damages for the loss of certain pack- 
ages the burden lies on the plaintiff in the 


first instance to-prove the wilful neglect or . 
negligence on the part -of the Railway: 


Administration. The Court below has not 
placed the burden on the Company. It has, 
however, recorded a clear finding that that 
negligence has been established. Unless 
there was no evidence before the Judge to 


support the finding or unless the finding. 


was an impossible or a perverse one, it is 
unfair to interfere on the revision side. 
We are not even justified in assuming that 
there was no evidence before him other 
than what now appears on the record. 

Great reliance has been placed by the 
learned Advocate for the applicant: on the 


case of East Indian Railway Company v.: 


Nathmal Behari Lal (1).. A reference to 
the facts as stated on page 321 would indi- 
cate that probably the Court below had 
there laid the burden of proof on the Rail- 
way Company and held that the Company 
had failed to discharge that burden. Fur- 


thermore, it is to be noted that in that case . 


it had been established that the examina- 
tion of the seals had been continued at 
every station until the last but one. before 
the arrival of.the train at Cawnpore. The 
seals had been found. intact all along ex- 
cept whenthe train arrived at Cawnpore. 
There was no finding that the door was 
found open. The case also wasone under 
Risk Note H and not B. Having regard to. 
(1) 39 Ind. Cas. 130; 15 A. L. J. 321; 39 A. 418. . 
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He urges that the. 
question of wilful neglect is a mixed ques-, 
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these points one may beable to distinguish 
that case from the present case. On the 


-other hand the case reported as Bengal and 


North Western Railway Company v. Haji 


 Mutsaddi (2; does help the respondent. 


That was a case of second appeal where 
apparently all the evidence had been 
brought on the record. The only two cir- 
cumstances pointed: out by the Court 
below to support a finding that the negli- 


_ gence had been established were that the 


carriages were not properly locked and that 
thefts were constant. The High Court in 
second appeal affirmed the finding of negli- 
gence and even expressed the view that 


“the finding was justified. 


' The learned Judge of the Court below 
had before him all these circumstances and 

possibly other evidence also and had the 

case reported as Bengal and North Western 
Railway Company v. Haji Mutsaddaà (2). 
brought to his notice. He has recorded a 
clear finding that the negligence was estab- 


lished. It is impossible to say that he was. 


wrong. I would, therefore, dismiss this 
application. 

Mukerji, d.—I agree that we should 
not interfere in this revision 

Two cases have been cited one by the- 
Court below.and one in this Court, and it 
has been contended on behalf of the appli- 
cant that the two cases are inconsistent 
and we ought to follow the later case in 
Hast Indian Railway Company v. Nathmal 
Behari Lal (1) in preference to the case 


‘in Bengal and North Western Railway 


Company v. Haji Mutsaddi (2). 
In my opinion both the cases were rightly 


"decided, having regard to the facts found in 


those cases. The earlier case was decided 
on , facts: found by the lower Appellate 
Court asit was a case of second appeal. 
In the later case the learned Judges differed: 
from the inference drawn by the Judge of 
the Small Cause Court, and on the facts 


found by the learned Judge of the Small 


Cause Court held that no case of wilful 
neglect had been established. 
If we take the findings of the learned 


Judge in this case, which, by the by, may’ 


not be exhaustive, we find at least this fact 
established that thefts from trains were 
constant. They were being reported to the 
Station Master and according to one of the 
witnesses produced by the Railway Company 
themselves he found 10 cases of breaking of 
seals of goods wagons in the course of every 

(2) .7 Ind. Cas, 160; 7 A. L. J. 833. 


Te 


4 
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month. It i is clear, ‘thérefore, that, the. cir- 


„Cuństances were, such as to put. the Bail- 
Way: Company. on their : ‘guard and’ induce 


-them to arrange things in such a way that 


these constant’ thefts should become rare. 
„In the- circumstances, [am prepared to in- 


fer, with:the Court below that, a case of: 


“wilful negleet/'on the part of the servants 
- of the Company. has been.established. :In 
this view; I would uphold, the decree of the 


‘Court below. * - 
^. By the Court.—-The order of ihe Court: 


-is that the application i in revision is dismiss- 


E E with costs. 


K.S. D. 


t 


Application dismissed. ' 
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BOMBAY. HIGH. COURT. 
Orvir REFERENCE No: 6:or 1923. 
- September 24,1923. ^ ` 
' Présent :-—Sit Lallubhai" Shah, KT., 
- Acting Chief Justice, aud, Mr, J ustice. 


Crimp... 
ABDULLA MAHOM RD J ABLI— 
| PLAINTIFF-— APPBLLANT ` 
"jersus 5. 


| ABDULLA MAHOMED: 2 ZULATKHI— 


DEFENDANT — RESPONDEKT. 
Limitation’ Act (IX of 1908);” s3: 28, ‘2h, Sch. L 
. Arts. 22, 86— Injury to person--Effect of ‘injury,’ con- 
: tinae of-—Suit for compensa-ion— Terminus, a 


“Plaintiff sued on February , 43, 1922, to recover 
damages resulting from: an- injury: ‘caused to him by 
- sulphuric acid being thrown in his face at the 
instigation of the defendant on Saptember 6, 1920. ^ 
As 2 result of this: injury plaintiff had. to undergo 
-an operation resulting in ins removal of his eye-ball 

in July 1921: a 
- Held. (1) that the suit was governed by Art. 22 ind 


' mot Art. 38 of Sch. I to ths Limitation “Act: ; [p. 797, 


col t] 
(2) that the, ius to the plaintiff was caused 
when sulphuric acid was thrown ‘at him and the 


- continuance’ of its effect up toa later date -did not 


make the wrong a continding wrong within the mean-~ 


. ing of s. 23 of the Limitation Act; [p. 797, cols.1 & 2.] 


(3) that, as it was not a cass of continuing wrong, 
: 24 of the Limitation nos did not apply ; [p. 799, eol. 


(4) that inasmueh as‘ the suit was brought more 


“than a, year from the date of the injury, it was time- 


- barred. [p. 797, col. 1.1 
. Reference made by the Politieal Resident 


: at Aden in Appeal No. 20 of*1922. 


. Mr. Kemp, for the Appellant. È 
. Mr. Binning, for the- Respondent. 


i JUDGMENT: . 


— ánh, Acts. C. J.—This is à AN 


: ABDULLA MAHOMED JABLI V v. ABDULLA MAHOMED ZULAIKHYI. | 


-1922-on. the file of that Court. 


6, 1920, . Ali 
phürie acid i in his face and thereby- caused. 
injury to him which ultimately resulted in 


filed on February 13,1922. 
. injury was caused, there were criminal pro- 


[841 L. C. 1924] 
by the Re esident at Aden in Appeal No. 20 of 


ence arises out of a'suit filed. by.the plaint- 
iff.for damages resulting from injury caused. 
to. him.. by the defendant through .the.in- 
strumentality ofone Ali Mahomed Farag. 
The plaintiff's case was that; on September 
Mahomed Farag threw sul- 


the loss of one of his eyes. The defendant 
was said. to have instigated Ali . Mahomed 
Farag to cause thisinjury to the plaintiff 
and the plaintiff. claimed damages from the 
- defendant on that account. The- suit was 
Soon:after the 


ceedings against : ‘Ali Mahomed Farag and 
the: present defendant. The Trial Court i in 
the criminal case convicted both Ali Farag 
and the present defendant. -But the defen- : 
dant wàs ultimately acquitted.in appeal on 
November.20, 1920. . The Trial Court decided 
all.the issues of fact in favour of the plaint- 
iff, and passed a décree on that basis. The 
defendant appealed and the points raised. 
in appeal were these :— 
1. Is the suit barred by limitation? l 
9. ‘Ts,the fact established that the defend- 
ant instigated’: Ali Mahomed Farag to 
throw acid on plaintiff and that in consequ- 


ence of this instigation Ali Mahomed Farag 


did throw the acid. thereby destroying one 
eye ‘and: damaging the other, besides caus- ` 
ing other serious injuries to the plaintiff? 

.$. ‘Shouldsnot, there ‘be some. basis for ' 
assessing damages and should. not some 
evidence be próduced, to enable the Judge 
to: arrive, at a correct decision of the 
amount?. - 

Under s. 8 of the Aden Civil and Orimi- 
nal Justice Act (ILof 1864, the case has 
been referred to this Court for our decision. 

I shall first deal: with the second point, 
which relates to a question of fact, namely, , 
whether, the defendant instigated  Alr. 


‘Mahomed Farag to cause the injuries to . 


the plaintiff. The Trial Court has found ' 
on the evidence in favour ofthe plaintiff. 
That evidence has been ‘discussed before 
us, and in spite of the fact that the de- 
fendant was acquitted in criminal pro- 
ceedings, I am, of opinion that the evi- 
dence on. the present record. is sufficient 
to justify-the conclusion which .the Trial 
Court arrived at, and I am unable to say. 
that the conclusion reached by that Court 
on that evidence is wrong. It is true 


The Refer- ^. 


A 
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that in dealing with this point the Judge 


has ‘referred to. the evidence’ relating fo", 


the- character of. the defendant. It. «is 


rightly pointed out: by. the learned Counsel 
for the defendant, that that is not relevant. 


But apart from. the evidence of his character 
there is ‘evidence which, as: I have: 
said, supports-the finding arrived at by 
the Trial Court.. ‘There is also the cir- 
cumstance that the defendant himself has. 
not gone -into'the witness-box to deny: 


the allegations against him on cath. : This. 
lends further support. to: the conclusion 
` reached by the Trial Court. 


Iam of opinion, 
iherefore, that the finding on, point No. 2 
raised; in appeal should be in favour ‘of 
the: plaintiff. . ih ` 
The frst point relates to à question of 
law. The question is whether the suit-.is 
time-barred. "The Article which applies to 
a suit of this-nature is Art. 22 of Sch. 


` I of the Indian Limitation Act, and. accord- 


ing to that Articlé a suit for compensation 
must be brought within one year from the 
date when the injury is committed. E 
On behalf of the plaintiff it has been 
suggested that Art. 36 should apply as it is 
a suit for compensation-for -malfeasance ‘or. 
misfeasance and if that Article applies, 
undoubtedly the’ plaintiff would have a 


‘good answer to the objection on the score 
of limitation, as he would: have two years ` 


under that Article within .which to file his 
suit from ‘the time when the, misfeasance ` 
was' caused. But I-am of opinion that 
Art. 36 cannot apply because in ‘terms: it 


-applies where the claim is one for com; 


pensation for malfeasance or misfeasance, 
independent ‘of contract and not spe- 
cially provided for. Butas injury to the 
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e aes Nea ie dux ma aqua e ^. 0d " E 
"effect, and-th&t was a continuing wrong: 
within the meaning of s. 23 of the Indian. 


Limitation Act. ..] am unable to accept this 


‘contention: :I think in the present case the | 


injury. was: committed .on: September 6, 
when : sulphuric -acid was thrown at the 


. plaintiff and the ccntinuance of its effect up 


to a later date, in my opinion, does not 


make the wrong a continuing wrong within 
‘the. meaning of s. 23 of the Indian Limita- 


* 


tion Aet. 

: Further it is urged that under s. 24 of ihe 
Act the period of:limitation should be com- 
puted from the time. when some specific 
injury actually resulted from this act. It is 
urged insupportofthis contention that as the 
injury actually resulted from the throwing 
of sulphuric acid in July 1921, the period of 


limitation should be. computed from that. 
‘date. - No-doubt if.the first condition neces- 
sary to. attract the. application ofs. 24 is. 


satisfied, that argument might be good. 
But the séction relates to an act which does 
not.'give rise to a cause of action unless 
some specific injury actually results there- 


trom. In the present case, it is not possible- 


to treat the act of instigating a person to 
throw. sulphuric acid in the face of another 
person, or rather the act of throwing sulph- 
uric: acid in the face ofa person as an act 


. which does not give rise to a cause of action. 


Such an act: would-be clearly punishable 
under the Indian Penal Code; and would be 
sufficient by itself to give rise to a cause of 
action for a claim for compensation as the 


actitself constitutes an injury. "Therefore. 
s. 24,in my opinion, cannot apply to this 
case. i 
.. Several cases have been referred to in the- 


course of the argument, but I do not think 


person is specially provided, for under -that in view of this initial difficulty in 
‘Art. 22, lam unable to accept the conten- applying s. 24 of the Indian Limitation Act, 
iion; urged om behalf of the plaintiff, that it would serve “any” useful purpose to. 
Art. 36 can apply. If Art: 22 applies, it-is ‘ examine the cages cited at the bar in connec- 
“clear that the plaintiffs claim -is beyond tion with this point.. : 
time, because itis broüght more than:óne In the:last resort, the learned Counsel 
year after the date of the injury to him. . for the plaintiff has argued that the plaint- 
"By way of answer to this point, ithas iff was in such a state of health after this 
"been urged'om behalf of the plaintiffthat , injury was caused to him that until the 
this was a..continuing wrong'and ‘that the  eye-ballwas removed in July 1921, he would 
wrong continued "up to the time the results : be'really in the position ofan insane person 
of sulphuric ‘acid having been thrown on , within the. meaning of s.6 of the Indian 
the plaintiff's face were fully Known, ‘that Limitation Act. lf there was any sub- 
is up to July 1921-when: thé operation is” stance in this point, I should have allowed 
said to have been perforniedand the eye-ball the-plaintiff an opportunity of proving this 
-gemoved. It is'sdid that though the act of question’ of: fact, and of enabling him to 
. throwing the. acid was -'committed’ Ori ~ -establish that “under s.6 he was subject to 
September 6, the acid, eontinued'to take a-disability-and.was not in a poem 
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institute the suit in time. But I do not 
think it could serve any useful purpose to 
allow the, plaintiff a further opportunity to 


"adduce evidence ona point of this nature. 


iIt is clear that he was examined as a witness 
:in the criminal proceeding, and while I am 
. prepared to concede that he was in a great 
; state of mental weakness on account of the 
serious injuries which resulted from this 
inhuman assault on him, it would be strain- 
ing the language beyond a reasonable limit 
to think that he could establish that he 
-was insane within the meaning of s. 6 of 
“the Indian Limitation Act. 

I have considered these contentions urged 
-on behalf of the plaintiff with care. It is 
“true that the point of limitation was not 
raised in the Trial Court, and, therefore, the 
facts whieh would otherwise have been 
investigated with reference to. that point 
were not investigated from that point 
-of view. All the contentions urged before 


us which have been raised by way of answer. 


‘to the point of limitation are dependent 
"pon allegations of fact which would, if 
necessary, require further investigation; 

:and the plaintiffs contention before 1 us has 
been that he should be allowed an opportu- 
-nity of proving those allegations of fact. But 
taking the allegations upon which those con- 
tentions are based at their highest, Lam un- 
ble to think that the case could be brought 
either within s. 24, or within the scope of 
s. 6, of the Indian Limitation Act, and, there- 


fore, Ido not think that it would serve any , 


useful purpose to postpone the decision on 
the question of limitation. I do not see 
really any answer to the point of limitation 


which was raised on behalf ofthe defend- . 


ant for the first time in, the Court of: 
the Resident at Aden in appeal. It is an 
unfortunate result from the plaintiff's point 
-of view, and itis, undoubtedly, hard that 
his ease should fail:on-his ground. But 
the provisions of Art. 22 of the Indian Limi- 
tation Act appear to be too clear to admit 
of any doubt as to the effect of that Article 
on this particular claim. On this issue 
my opinion is that the suit is barred by 
limitation. Ido not consider it necessary 
to deal with point No. 3 in the view I 
have taken of point No. 1 as to limitation 
in the case. But it may be added that 
both parties agrecd that the course suggest- 
ed by the Resident at Aden would be the 
proper course to follow in case any inquiry 
nount of damages were necessary. 

In my opinion the suit should be dis- 
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missed, Under s. 13 of the Aden Civil and 
Criminal Justice Act, costs of the Refer- . 
ence will be costs in the suit, which will 
have to he.dealt with by the Resident, 
when he disposes of the appeal in con- 
formity with our decision. But we may: 
mention that it will be perfectly open to 
him under the circumstances to  direet 
each party to bear his own costs through- 
out, if he thinks it -proper to do so. 

Crump, J.—This was a suit for com- 
pensation for malfeasance.. The plaint was 
filed on February 13, 1922 and it set out. 
-that, on September 6 1920, sulphuric 
acid was thrown in the plaintiff's face at 
the instigation of the defendant, and 
that the plaintiff thereby suffered the 
injuries set out in the medical certi- 
. ficate appended to the plaint. Among 
those injuries was the complete destruction 
of the plaintiffs left eye. The First Court 
passed a decree in favour of the plaintiff, 
and from that decree there was an appeal 
to the Court of the Resident who has re- 
ferred for our decision three points. Of 
these I propose to deal with the two first. 
points only. They are as follows :— 

1. Is thesuit barred by limitation ? 

2. Is the fact established that the defend- 
ant instigated Ali Mahomed Farag to throw - 
acid on plaintiff and that in consequence 
of this instigation Ali Mahomed Farag 
did throwthe acid thereby destroying one 
eye and damaging the other, besides causing 
other serious infuries to the. plaintiff: ? l 

The second of these points deals. 
with the facts of the case, and after: 
hearing the arguments of Counsel om 
either "side, and examining the record, 
I. find it necessary only to say this 
much that I am not prepared to differ 


from the view taken by the Trial Court and . 


by the Court of Appealas to the question. 
of facet. 

The first point, however, is, though plain 
enough a little more difficult and requires to. 
be treated at greater length. Asli havesaid, 


.this is a suit for compensation for malfeas—- 


ance, and as such would fall under Art. 36. 
of the First Schedule of the Indian. 
Limitation Act, were it not otherwise 
specially provided for. It may be noted. 
that under Art. 36 time runs from the. 
time when the ‘malfeasance took plaee,. 
and under Art. 22, which is only a special 
ease from the general ease dealt with under 


. Art. 36; in cases of compensation for injury 


to the person, time runs from the date when 
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the injury is committed. In both cases the 
malfeasance gives rise to'a cause of action, 
and time runs from the moment when the 
‘malfeasance takes place. The „Indian 
Limitation Act extends to the whole of 
British India of which Aden forms part, 
and s. 16 ofthe Aden Civil and ‘Criminal 
Justice Act (II of 1864) makes any Act 
or Actsin relation to civil procedure in 
force forthe time being applicable to. the 
Courts at Aden. 

Now, as I have said, this is a suit for 
compensation for injury to the- person, 
and under Art. 22 of the First Schedule of 
the Indian Limitation Act,. time begins 
to run in the words of the Article, “when 
the injury 1s committed” and a suit for 
compensation must’ be brought within one 
year from that time. In this case on the 
plaint itself it is apparent that in all sub- 
stance the injury was committed on Septem- 


ber 6, 1920, for plaintiffs eye was destroyed 


on that date and the suit, therefore, is not 
brought within the time prescribed by the 
Article. I see no justification for reading 
Art. 22 in any. other sense than that which I 
have indicated. Here on the plaint itself 


there plainly was a cause of action at the - 


very date of the assault that is to say, Sep- 
tember 6 1920, and, therefore, the plaintiff 
was bound to bring his suit within one year 
from that date. This he has failed to do, 
and unless he can escape in any way from 
the operation of that Article, his suit must 
be dismissed as time-barred. 
Now three arguments have 


been placed 
before us. First,it is urged 


that this is & 


‘ease ofa continuing wrong, and, is, there- . 


fore, covered by s. 24 of the Indian Limi- 
tation Aet. Ido not think that this argu- 
ment can possibly prevail. -It is not always 
„easy tosay what a continuing wrong is. 
But plainly that which is done in the pre- 


sent case is not a continuing "wrong. The | 


act of malfeasance was complete at the 
time when the vitriol was thrown in the 
plaintiff's face. and the subsequent consequ- 
ences areno part of the cause of action in 
such a case. < ! i 
Then it was said' that s. 24 of the Indian 
Limitation Act applies. But theanswer to 
that clearly is thatit is only where it is 
necessary to consider the act plus the con- 
sequences as the cause of action that the 
time runs from the consequences where 
those consequences are injurious., In this 
case there was a cause of action at the very 
time of the assault and, therefore, s. «24 
! i 
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. could have no application. The illustration 


to s. 24 indicates with sufficient clearness 
the kind of acts the Legislature had in mind 
in enacting that section. 

Lastly, it was urged that plaintiff was 
suffering froma disability. But there is 
really nothing on the record on which 
such a plea can effectively be based. In 
his reply to the memorandum of appeal, 


„para. 3, it is not suggested that the plaintiff 


was insane, but that he had suffered serious 

,injuries which perhaps to some degree 
affected his mental capacity, as stated im 
the medical certificate given to him at that 
date. The medical certificate falls far 
short of establishing anything that could 
possibly be regarded as insanity for the 
purposes of s. 6 of the Indian Limitation 
Act. Upon this point it runs as follows :— 
“Apparently this severe injury has also 
affected his mental state very considerably 
and the two combined have made him unfit 
for work since'the injury." There is noth- 
ing more than this in the case, and there is 
nothing to show that at any time the plaintiff 
was whatcan properly be called insane. 
On the eontrary, it is admitted that he 
was examined asa witness in a criminal 
case against the defendant. It, therefore, 
seems to me this -argument also fails, and 
it is not possible to suggest any ground 
on which the plaintiff can escape the bar 
of limitation. In view of what I have said 
‘as to the facts, I regret the conclusion, but 
it seems to me inevitable. JI agree, there- 
fore, with the judgment of my learned 
brother. . se 


“K. S. D. - Suit dismissed. 
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` notice to quit. l 
Court's order that. defendant should bear all costs 


` only on ‘a-point taken in appeal. 
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An inam must be presumed to be of the land às 
well as of a share inthe revenue and this prineiple 
applies - also to service inams.. " [p. 801, "eol. 1]: 


N 


Where in a suit for ejectment.. ‘the kudivaram 


interest has been shown to be in the. landlord it is 
not open.to the defendant to call upon the. plaintiff 
to prove that the tenant ‘had not ‘at the date of ‘the 
suit a permanent right .of oecupancy. In such a 
case the burden lies ‘on -the tenant to ‘prove. that ' 
his holding is other than that.of a tenant from 


year to year and if he is not able to establish this: 


ho is liable to ejoctment on proof of proper notice 
to quit. ..[p. 801, col. 2; p. 804,. col. LJ 

. Case-law discussed. 

In a suit for ejectment by the holder of a service 
imam the Trial Court found against the defendant's 
plea of a permanent right of occupancy „and the ' 
suit was decreed.) On. appeal by the defendant’ the 
Appellate .Court confirmed the finding of .the Trial 


‘Court but permitted, the defendant to raise the plea , 


of want of notice to quit and dismissed the suit.on 
ihe basis of a finding that there was no ‘proper 
It, however, maintained the lower 


in. that Court on the ground that the . plaintiff had 
succeeded, in the main contention and had failed 
‘In a subsequent 
suit by the plaintiff to eject the defendant; the latter 
again raised the plea that he held a permanent ae 
of occupancy: 

Held, that the finding in the’ previous suit that 
the defendant had no permanent. right of occupancy | 
operated as "es judicata in the subsequent suit inas- 
much as -the order as to payment of costs by, the 
defendant. was based on that finding and it was 


. open to the defendant to have appealed against that 


finding. [p. 806, col. 1.] 

. Second appeal against the ‘decree of ` 
the District Court, "Trichinopoly, in: A. 6. 
No. 205° of 1917, preferred: against that of' 
ihe Court of the District: Munsif, Karur, in ` 
0. S. No. 1362 of 1914. °° 


Mr. L A. Govindaraghava Aiyar, for the ` 
Appellant. — . 

Messrs. V. Ramadoss and. N. Rajagopala 
Chariar, for the Respondents, 


This A appeal came on “for hearing: 


“On the 9th and 10th of March 1921, and 


waana Dak t: 


having stood over for ` consideration: til 
22nd of. March: 1921, the Court EDT and 
Odgers, JJ :) delivered the following . 


a 4 UDGMENT. 

Napier, J «~The suit -from. which this 
second appeal arises was brought in the 
District Munsifs Court of Karür by the 
plaintiff “to récover, possession of certain 
lands.in the possession .of tenants: : He : 
had previously brought two suits in rés- 


pect of.the,same property. The first-suit . 
` had been: dismissed :-for want of a notice 


io quit, the .second , suit had been dis- 
missed for ‘failure’ to give.a:próper notice . 
It is. admitted. that.in the second 
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' States: the law as follows: “I ; 
4namdar to show either that, at the time ' 


" narayana y. Acchutta Potanna (1): 


[84 I. C. 1924] 


suit the Court found that the defendants 
had. no permanent, right of occupancy: | 


this finding as res judicata in his. favour:’ 
and an; issue, was framed on that conten- 
tion,; but. both the ower Courts. have: 
paid ‘very: little. attention to this question 
and seem hardly to-have-dealt with it; but 
the plaintiff is undoubtedly entitled to: 
argue,.-this,question. N 

The two principal findings of the lower- 
Appellate . Court were that the plaintiff - 
had not ‘proved that kudivaram was’ m’ 
him and, secondly, : that, even if he had. 
‘SO proved it, he had. not proved that he 
had a right to evict, I fail t6-understand - 
why, in view of the finding of the lower. 
Appellate :-Court as to the kudivaram, the 
District Judge - did not order the plaint . 


to be returried for presentation to a eb? l 


Court. 

The question of res judicata. has been 

rgued at great length by Mr. Govinda- 
Enea Aiyar for the plaintiff, but we 
eventually intimated our intention not to. 
deal with this matter at the present stage. 
So I will leave that question for future 
decision, if necessary. 


“The question as 
dealt ‘with by 
para. 3 -of his ; judgment. . He states 
-that the previous judgment relied on by 


to the. kudivar am 1S 


the - plaintiff did express opinions in his, 


- favour and that. these opinions were 
formed on the basis that the. burden .of 
‘proof was om the defendants: He then. 
“Tt is'for the 


of the grant, he already was in occupation 


or: that: the land’ was waste when the . 


grant to him was made,” and .he concludes 
by‘saying,: "I think that the, District 
Munsif . was right in holding that the 
plaintiff has notsuceeeded in establishing 
that the land: itself forms the inam 
attached to the office which he 
There’ was undoubtedly abundant author- 
ity ior this view at. the time that the 
District Judge pronounced his judgment. 
He has set out the eases on which he. 
relied, the latest being Adusumulli. urge. 
t ois 
not -disputed before us that the decisions 
of the’ ‘Privy Couneil reported as oie 


(1) = Cus. 39; a M. 608; 26 M. L. 99; 1 


M. Is. T. ? 


~~ 


In.. 
the present, suit “the , plaintiff relied : on | 


the District Judge in. 


holds." 


1 


~ 
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narayana v. Patanna (2) and Upadrashta. Court. I: desire to express my opinion 


Venkata. Sastrulu v: Dwi Seetharamudu. 


(3) as. explained by the Full Bench in 
the. reference.in Muthu. Goundan v. Peru- 


mal. Iyer (4) have; laid -down that..the. 


burden of proofis on the tenant and not’ 


on.the plaintiff. The District Judge. is, 
no. doubt, familiar with these later deci- 
sions. Mr.. Ramadoss for the respondents. 


` somewhat faintly. contended that the old 


presumption still: remained in the case. of 


a service inam. The service inam in this: 


case was admittedly granted by a.person 
styling himself:a Chakravarthi or Emperor. 


The: foundation.of. the doctrine as laid. 


down hy. the. Privy Council is that inams 
must .be presumed to be of the land as 
wellas of a share in the revenue, and Mr. 
Ramadoss admitted that Muthu Gounden 
v. Perumal. Iyer (4) .to which the Full 
Bench applied. this doctrine was a service 
inam. In that. case it was poojart service 
' of a. temple, whereas in this case it is, 
drummer ‘service. There is, therefore, 
nothing in this distinction, and we must, 
therefore, call on the. District Judge: to 


submit a revised finding on the first issue. 


in the. light of the! above .rulings and on 
the documentary-evidence in the case, he. 


' having already found that the oral evidence: ` 


“on, both sides.is entitled to. little "weight. 
Mr. Govindaraghava Aiyar.has asked us, 
to allow him to prove certain - documents 


definitely that, where this defence is 
sought to be used to compel the landlord 
to prove affirmatively the nature of the 
tenant's holding, it is no longer open to 
the defendant since the. two decisions of 
the Privy Council and that of the ‘Full 
Bench above.referred to. It is true that 
in none of these cases was the point speci- 
fically decided, the reason being, in my 
opinion, that, where the kudivaram interest 
has been shown to be in the landlord; it 
is no longer open to the defendant to call 
upon the plaintiff to prove that the tenant 
had not at the date of suit a permanent 
right -of occupancy. The cases relied on 
by the learned District Judge on this 
point were those quoted by the District 
Munsif in para. 28 of his judgment. 
They are Venkatacharlu v. Kandappa (5), 
Veeranan Ambalam v. Annasawmi Iyer 
(6) and Vencata  Mahalakshmamma v. 
Ramajogi (7) In addition to these, Mr. 
Ramadoss has relied on  Krishnasami 
Pillai v. Varadaraja Ayyangar (8), Vara- 


: daraja v. Dorasami (9), Velappa Goundan 


which-he did not tender in this. suit as. 
. they had been,.rejected in the previous. 


Suit, his contention. being that these 
: documents ‘are admissible to. prove the. 
. nature of the possession. 


As, however, 


~~ 


they were tendered as evidence of a. 
specific lease and rightly rejected as such, . 


I do not think that they are admissible and 
see. no reason toallow him to. tender them. 
. in this suit. < 4 
. ‘Coming to the second point, Mr. Rama- 

doss has contended that, even assuming 


the kudivaram to have been in:the plaintiff, 


he must still prove his right to eject and 
has relied on certain decisions of this 


(2)48 Ind. Cas. 689; 41-M. 1012; 25. M_L. T., 30;-(1918). 


. M. W.N. 859; 23 0. W. N.273; 9 L. W.,126; 29 O. L. 


J. 153; 1 U. P. L, R. (P. C.) 11,36 M. L. J. 585,21 - 


Bom. L. R. 517; (1919) M. W.-N.463; 45 I. A. 209 


C.). s ! 
51 Ind. Cas: 304; 43 M. 166; 17 A; L. J. 725; 37 


(351 
M L. J. 42; 21 Bom. L. R. 925; 26 M. L. T. 175; 30 
O, L, J. 441; 10 L. W. 653; 24 ©. W. N. 128; 46 I. 
A. 123 (P. C.). : AA f 
4) 63 Ind. Cas. 790; 40 M. L. J. 429; 13 L. We 483; 


(4) 
(1421) M. W. N., 263; 44 M. 588; 20 M. L. T: 398, 
51 | | 


v. Doraisami Iyer (10), Veeranan Ambalan 
v. Annasawmi. Tyer (6) and Muthusami 
Ayar v. Nainar Ammal (11). 

I wil deal with these in order. Krishna- 
sami Pillai v. Varadaraja Ayyangar (8) 
has, in my opinion, been much mis-- 
understood. It was not a decision of. a 
Full Bench ona -reference but was a de- 


‘cision in an appeal on the facts of the 


particular case. The plaintiffs claim rest- 
ed on- an alleged muchilika executed by 
the tenants to Government as trustee for 
the temple. The defendants contended 
that they had previously owned the mirasi 
right to the land but had resigned that 
to the temple retaining in themselves the 
permanent right of cultivation which they 
had enjoyed from the beginning. Kinder- 
sley, J., decided that they had never re- 
linquished the permanent right in them- 
selves and that the evidence tendered to 
support that contention was that the 
tenure was permanent, Turner, C. J., and 
Muthusami Ayyar, J. say * as follows:— 


(5) 15 M. 95; 5 Ind. Dec. (N. s.) 415. 
(6) 12 Ind. Cas. 1; 10 M. L. T. 185; (1911) 2 M, 
W. N. 162; 21 M. L. J. 845. 
-(1) 16 M. 271; 5 Ind. Deo. (N. s.) £96 
es 5 M. 345; 2 Ind. Deo. (N. s.) 240. 
(9) 16 M. 131; 5 1nd. Dec, (N. s.) 799! 
n S. A. No. 469 of 1917. 


- 
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11) 34 Ind. Cas. 977; TL. W. 194; (1918) Malas 
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“Without attempting to define what 
period of occupation should confer. the 
right of occupancy—a matter which can 
now only be dealt with by legislation— 
we consider ourselves at liberty to say 
that an occupation of upwards of 70 
years is sufficient, under the circumstances 
of this case, to throw upon those who 
seek to disturb it the burden of showing 
that the tenancy was not accompanied 
with a right ofoecupancy, and that the 
plaintiff has not succeeded in doing so." 
The words “under the circumstances of 
this case" have reference to an earlier 
passage in the judgment which is as 
follows:—^ When there is so much evidence 
to show that, by the custom of the country 
and of the district in which the landsin 
suit are situated, permanent cultivators 
are entitled to permanent occupancy, we 
do not see how this privilege can be re- 
fused: to the defendants, whose ancestors 
have cultivated the lands, they now Hold 
for at least 70 years.” This is obviously 
a decision on the particular facts of the 
case one of the important features of 
which is the contention of the defendants 
that the whole right in the lands was at 
one time vested in them. and was only 
acquired by the temple by relinquishment 
from them. It isofno use to the defend- 
ants in a cage where the kudivaram right 
is in the landlord. 

The next case is Venkatacharlu v. 
Kandappa (5). In that ease the plaintiff, 
an 4namdar, sued to eject the defendant 
from certain lands. The, judgment is 
very short and is as follows:—' On the 
findings of both Courts, it must be taken 
that the only facts.proved.are that the 
plaintiff is the tnamdar of the village, 
that defendant and his father have been 
in occupation of the lands for. 40 or 50 
years as tenants.” It is clear, therefore, 
that there was no evidence let in to show 
that the kudivaram was in the plaintiff 
and the decision is, therefore, of no value 
whatsoever. 

. Varadaraja v. Dorasami (9) was a suit 
in ejectment, the land in question being 
the property of the temple of which the 
' plaintiff was the trustee. The whole 
question turned on the terms on which 
the ‘defendants had been let into posses- 
sion in 1832 by takids and a muchilika 
executed by the defendants’ ancestor.. The 
judgment states the question in the fol- 

words, “was that muchilika of a 


N 
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permanent character?” and concludes as 
follows;—' "We are of opinion that there 
is evidence from which itcan be legally 
inferred that the lease of 1832 was a per- 
manent lease, and, that being so, the 
plaintiff's suit. must fail" This again isa 
decision on the construction of the parti- 
cular document and is of no assistance to 
us in the disposal of this case. os 
The next case is Vencata  Mahalaksh- 
mamma v. Ramajogt (T) which was referred 
to by the District Munsif and relied on 
by the District Judge. This was not an 
inam, case at all, but a suit by a zemin- 
darni in ejectment against a ryot. The 
judgment contains the following passage: 
“The District Judge held that, as between 
the zemindar and the ryot, the former 
was merely the assignee of land revenue 
whilst the latter was. prima facie the 
owner of the soil . . . For the 
appellant it is contended that it was ‘for 
the ryot to establish his occupancy right." 
The Court then proceeded toconsiderthe 
facts of the case and held that there was 
nothing to show that the zemindar had 
let the ryot into possession. The Court 
then decided as follows:—‘‘ It may be 
that the ryot was in possession when the 
zemindari itself was created, or that the 
zemindar, as pointed out by the Judge, 
was a mere farmer of the revenue. In 
such cases it is not unreasonable to hold 
that the onus ‘of showing that the tenancy 
commenced under the plaintiff or his 
ancestors rest on the zemindar, and:that 
until he shows it, the zemindar may ‘be 
fairly presumed to have been the assignee 
of Government revenue.” This proposi- 
tion has repeatedly been laid down by 
this Court with regard to zemindari tenants 
buthas no bearing at all on cases where 
the kudivaram interest is in the landlord. 
Veeranan Ambalam v. Annaswami Iyer 
(6) also relied on by the District Judge 
was a suit by a Government ryotwart 
‘holder to eject his tenants who had been 
in possession for over 100 years. The Court 
held thatit lay upon him to show that 
the tenancy was one from year to year. 
This decision is, however, directly opposed 
to the recent ruling of the Privy Council 
in Seturatnam Atyar v. Venkatachala 
Gounden (12) in which their Lordships | 


(12) 56 Ind. Cas. 117; 43 M. 567; (1920) M. W. N. 
61: 27 M. L. T. 102; 11 L. W. 399; 38 M. L. J. 476; 22 
Bom. b. R. 578; 18 A. L. J. 707; 47 L A. 76; 25 O, 
W. N. 485 (P. CJ. ee 


~~ 
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held that, in & suit brought by a Gov- 
ernment pattadar ‘igainst the respondents 
after due service of notice’ to quit, the 


on the tenants to ‘prove the 
existence of their right of permanant 


occupancy. Assuming that the position ' 


of à ryotwart -patiadar is analogous to 


that of an inamdar owning the kudivaram 
. interest, this decision of their ‘Lordships: 


directly negatives the view held by the 
District J udge. 
There remain the cases in Muthusami . 


Ayar v. Nainar Ammal (11) and Velappa 
Goundan v. Doraisami Iyer (10) In the’ 


‘ former case the plaintiff, the ‘trustee of a 


temple, under an inam granted by Govern- 
ment'in 1865, sued to eject the defendant 
from certain templelands, The case was re- 
manded by the High Court on two findings 

one was that what was granted was the 
land itself, and the other was that the 
lands were ' unoccupied at the time of 
the grant, and occupancy rights if any 
must have been acquired since the grant. 
The Bench decided that, on the facts of 


the case, there was no ground for hold-- 


ing that the primary burden of proof 


- which was on the landholder to prove the 


tenancy alleged by him and his right to 
eject ‘had been discharged. Their Lord- 
ships were obviously influenced by the 
decision ‘in Adusumullt Suryanarayana v. 
Aecchutia Potanna (1) to which they referred 
which has been reversed by the Privy 
Couneil.'In my opinion, the,decision can 
no longer be said to be good law unless 
it is” to be supported entirely by the 
facts ‘of the case. ‚In Velappa Goundan 


-v. Doraisami Iyer (10), the same view was, 


taken and the same, observations apply. 
Against the view that the burden lies on 


the plaintiff; there is first the presumption 


of a tenaney.from year to year in leases 
governed by the Transfer of Property 
Act. ‘Admittedly, the Transfer of Property 
Act does not apply, 
always objected to analogies drawn from 


this Chapter- preferring to follow English, 


Law where applicable, but other J udges 
of this: Court. have laid down that it is. 
proper to apply such  analogies. 
Govindaraghava Aiyar has, however, drawn ` 
our attention to a case pr ior to: the 


Transfer of Property Act in Endar Lalla- 


v. Lallu Hari, (13) In that case the 
plaintiffs instituted a suit to recover pos- . 
session of certain lands.. The defendants, 

(13) 7 B.H. C. R. A. C.J, 111. 
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rélying on long possession at an irivariable 
rent, contended that the burden of proof 
lay on the plaintifis to establish their right 
to eject. The Bench laid down the pro- 
position. ‘ In all ordinary cases the pre- 
sumption of lawis thata tenant is a tenant 
from year to year, unless a larger right 
can be shown by the evidence of a lease 
or agreement to that effect. . The 
presumption ` being that a tenant is a 
tenant from’ year “to: year, no ‘length of 
possession by itself can confer a perpetual 
lease... Once a tenant, always a tenant, is 
the rule; and, unless there is evidence of 
a lease, the proprietor can oust after due 
notice, Thiagaraja v. Giyana Sambandha 
Pandara Sannadhi (14) was asuit by the 
trustee of a temple to eject the defendants 
from the lands in the village. The de- 
fendants had admittedly been in posses- 
sion of the lands in question since 1827 
which was 50 years before the date of the 
In 1830 they had executed a 
muchilika for the lands to Government as 
trustee of the temple describing them- 
selves as paracudis and agreeing to cülti- 
vate the lands, no term being “fixed for 
the holding. The Bench. decided that it 
slay upon ‘the defendants to’ show that 
they had any higher right than that of 
cultivating tenants from . year to year. 
According /to English Law. where the 
ownership ofthe lands is found to be in 
the landlord, a presumption arises that 
tenants in possession are tenants from 
year to year and it rests upon them to 
prove that the lease is either for a term 
or otherwise inóónsistent with the plaint- 
iffs right to eject. It is, of course, con- 
ceded that, with regard to zemindars 
the presumption being that they are 
only farmers of revenue, it rests on 
them to show that they let the tenant 
into possession. But in the case of an 
inam of the land, as in the case of the 
ryotwart pattadars, I am clear that the 
burden of proof that the tenancy ,was a 
permanent one rests on the tenant, and, 
if he is unable satisfactorily, to discharge 
that proof, he can be ejected on proper 
‘notice to quit. Mr, Govindaraghava Aiyar 
has urged .that a permanent right of 
occupancy is akin to an alienation and, 
as . such, iheompatible with a Service 
tenure. He points out that cl. 16 of 
s. à of the Madras Estates Land Act 
removes lands held on 

(14) 11 M. 77; 4 Ind, Dec, (x. s.) 54, 
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service- {et a 


f 
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from the category. of royti lands, but this is 
done for ,the purpose of preventing a 
gervice-holder from claiming to be a-ryot 
within cl..15. He relies on Upendra 
Nath Hazra v. Ram Nath Chowilhiry (15) 


in which the Bench held, following an, 


earlier decision of the same Court, "that 
tenants of ghatwali service “lands: could not 


acquire permanent right .of occupancy, the. 


foundation of the doctrine ‘being that it is 
inconsistent with the incidents of such 
- tenure. 


cati see nothing inconsistent. ` 
the acquisition of such. permanent rights 


would not prevent the resumption of the 
inam, if the services were not rendered, and: 


l cannot see why the payment of a fixed 
renton a perpetual tenure to a. service- 
. holder has a more serious effect on the dis- 
charge of liis duties as a ‘drummer in, a 
temple. Midnapore Zemindari Co. v. 


Malayandi Appayasami Naicker (16) laid. 


down what is undisputed law that lands 


held on sérvice-tenure cannot be alienated . 


beyond the lifétime of the holder. for ‘the 


time being, the principle being to allow: 


such alienation would divert the’ lands or 
their proceeds from, the.intended purpose; 
but a permanent lease no more ‘diverts the 


land than does an ordinary tenaney from. 


year to year, and there is no authority in 
this Court for.such à proposition. I am 
not, therefore, prepared to hóld that perma- 


nent rights of occupancy cannot be acquired - 


in a temple service inam. 


the kudivaram is found to bén the holder 
of a service inam, the burden’ lies on the 
tenant to prove that his holding is other 
than that of a tenant from year to year, and, 
-ifthe is not able to establish this, he is 
liable to ejectment on proof of a proper 
notice to quit. In this view, we must call 
upon the District Judge for a revised find- 
ing cn the second issue in the light.of the 
above observations, 


the District Court and 14 days for objec- 
tions. 

, Odgers, d. .—The questions arising in 
this appeal have been dealt with at length 


by my learned brother and.I shall content : 


niyself with adding only a few words. As 
to the question of kudivaram since ihe 


(15).33 0. 630. 
Ind. Cas. 733; 41 M. 749; 8. I. W, 282; 34 M. 
S ML | 
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Speaking för myself, whatever may 
be the case of ghatwali service-tenure, I: 
Admittedly. 


Time’ for submission, 
of findings one month after re-opening . of 


" (18)05 Ind. Cas, 125;-35 M, 340; 7 M. L. T. 94; 29 
M. L. J. 417. 
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Privy Council decisions in Suryanarayana v. 
Patanna (Jand Upádrashta Venkata Sastrulu. 
v. Divi Seetharamudu (3) and the explana- 
tion of them contained in the Full, Bench: 
judgment of this Court in Muthu Goundan , 


`y, Perumal Iyer (A), there is no room for. 


doubt that the onus of proving a permanent. 
occupancy right is on.the tenant. The pre- 
sent. case cannot in this respect be dis- 
tinguished from the case, before the Full 
Bench, and, in my opinion, that is conclusive. 
of this ‘matter. 

Tt was, however, contended that in spite. 
of this the onus -was still on the plaintiff io 
establish his right to,eject the tenant, 
other words, it was contended that, in. pie: 
of the decisions above referred to; the plaint- 
iff was still to prove the nature of his 
tenant's holding. The cases relied .on by. 
ihe respondents have been elaborately res. 
viewed by my. learned brother, and I do not 
propose to examine them again. I agree 


with the conclusions he has "drawn as. “he 


result of his examination. There is a. 
clear, presumption | in the Full Bench 
ruling i in favour of the inamdar's right to, 
both varams. 


by évidence on the part of the tenant. It is, 
therefore, clear that while this presumption 
exists in favour of the inamdar it is no. 
concern of .his to give evidence as to the. 
nature of his tenant’s holding, unless and 
untilthe presumption in his favour has been- 
displaced by evidence offered by the tenant, 


, and the onus "consequently shifted on to the. 
In:the result, I would hold: that, where ` 


Jandlord by reason of.his tenant's evidence. 
It, therefore, seems to me. that the cases, 
quoted for-the respondents to the effect that - 
there is still an onus on the plaintifflandlord. 
are no lenger law. 

1 will deal with only one other point, 
namely, as to the allegation that a permanent . 
right. of occupancy -practically amounts to. 
an alienation and, therefore, in the case of an 
inam grant w ould be ilegal. We were re-. 
ferred to two cases, Vencdiaswara Y'ettiapah . 
Naicker v. Moottoo Servagaren (17) and 
Kshetrabaro Bissoyi v. Sobhanapuram Hari 
Krishna Naidu (18) In Vencataswara 
Yettiapah Naicker v. Moottoo Servagaren(17), 
it was held that a perpetual lease was not. 
within the mischief of the provisions of 
Madras Regulation XXV of 1802 as it was not 


(17) 8 M. L A. 328; 4 W. R.P. C, 73; 1 Suth. P. C. ` 


J..440; 1 Sar. P. C. J. 788; 19 E. R. 555. 


} 


It may be weak or strong; 
but whichever it is, it must be displaced : 


i 
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"9 sale, gift or transfer" of the whole orany 
portion of.the zemindari in question. In 
 Kshetrabaro Bissoyi v. Sobhanapuram Hari 
Krishna Naidu (18), it was .held that a grant 
ofa permanent lease was nof a transfer of 
ownership and was not, therefore, an aliena- 
tion. The estate in that case was s service- 
imam, The case in Midnapore Zemindari 
. Co. v. Malayandi, Appayasami Naicker (16), 
simply lays down that lends held on service- 
"tenure ars inalienable beyond the lifetime 
of the holder, i.e, that he cannot make a 
‘valid transféz ofthe ownership to last beyond 
that time. 


tenants of ghatwali service-lands could not 
-acquire permanent rights ‘of occupancy as 
the latter were, inconsistent with such a 
tenure. lam not prepared to say that this 
ruling is in fact inconsistent with the cases 
.in Vencataswara Yettiapah Naickerv. Moottoo 
‘Servagaren (17) and Kshetrabaro Bissoyi v. 
Sobhanapuram Hari Krishna Naidu (18) 
quoted above, as it is clear that whatever 


may be incidents of ghatwali tenure, the. 


nam could, undoubtedly, be resumed if the 
services were not performed. -If this case 
is in fact inconsistent with the Madras case, 
therl am bound to say that I prefer to 
‘abide by the latter ruling, ` 

T agree with the conclusions at which my 
learned brother has arrived and I also agree 
. with him, as to the findings to be returned 
by the District Judge. < 





i * 

In compliance with the order contained 
in.the above judgmentithe Disirict Judge 
of !richinopoly submitted the following 

.. FINDINGS :—The High. -Court has 
called upon the District Judge to submit, 
‘oni the ,evidence:on fecord and in the light 
of the observations contained im the judg- 


ment ofthe High Court, revised findings 


onthe first and sécond “issuesiin the case. 
Those issues:are :— . l 

(1) Whether the plaint land belongs .to 
the plaintiff as setvicėinamland or whether 
the tharam assessment alone is inam? 

' (2) Whether the.defendants:are in pos- 
session as lessees or whether they are owners 
of, or ‘have acquired occupancy right by 
prescriptive enjoyment? ' ' 

' My. finding on the first issue is, therefore, 
that the tharam theerva and not the land 
itself belongs-tó the plaintiff 'as inam for 
rendering the davanda service in the plaint 
mentioned temple. . : 
dein the view I have taken on. the first 
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-Hazra v. Ram Nath Chowdhry (15) held. that: 
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issue it-is not necessary to record à finding 
on the second issue. 
' The defendants themselves are the owners 


of the land subjéct to the payment of a 


fixed tharam theerva of Rs. 9-2-4 to the 
inamdar rendering davanda service in the 
plaint mentioned temple. By long enjoy- 


‘ment of the lands subject only to that 
‘burden, the defendants have also prescribed 


for a permanent tenancy for occupancy 
right in respect of the suit land subject 
only:to the payment of tharam theerva to 
the plaintiff for rendering davanda service, 


in the plaint mentionéd temple. | 





This second appeal again came on for 
hearing on the7th and 8th of March 1922, 


respectively, after the return of the findings 


of the lower Appellate Court upon the issues 
referred by this Court for trial, and having 
stood over for consideration till the 91st of 
-March 1922, the’Court (Ayling and Odgers, 


JJ.) delivered the following 


JUDGMENT. ' 
Ayling, J.—In my opinion no good 
ground is.sliown for refusing to accept the 
Distriet Judge's finding on the first issue 
referred to him, "that the tharam theerva 
and not the land itself belongs to the plaint- 
iff as nam." 

This would.be a good defence to the 
present suit, but we have still to consider 
the third issue which runs thus:— 

3. -Is the defence barred as ves judicata 
by the decision in O; S. No. 994 of 1907 
and the appeal thereon? < 

O. S. No. 994 of 1907 and the suit out of 
which the,present appealarises were admit- 
tedly between the same parties or their 
Tepresentatives-in-interest and were brought 
to obtain: -exactly the same relief in res- 
pect of the same land. In each, the present 
plaintiff-appellant. sued to recover possession 
of the suit land from defendants as forming. 


` the inam to which he was entitled, and 


in each the same defence was raised that 
the inam comprised not the land, but the 
assessment on it. In O.S. No. 994 of 1907, the 
Distriet Munsif decided this point enibodied 
in issüe No.las well as-others with which 
we are now not concerned in plaintiff's 
favour, and gave him a decree as sued for. 
The District Judge in -A. S. No. 90 of 1910 
confirmed this finding, but allowed the 
defendants ‘to raise a fresh defence that 


‘the suit was premature for want of notice 
to quit. -This he decided in defendet 
favour, -and accordingly directed that the 
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suit. should be dismissed. But he added: 
“As the plaintiff succeeded on the main 
contention and failed on a point taken only 
"in appeal it will be equitable to direct each 
party to bear part of thecosts. The appeal 
is allowed. The lower Court's order that 
defendants should bear all the costs in that 
Court will stand.” In so far as the District 
Judge's. finding on issue No. 1 was liable to 
appeal (4i. e, in so far as it involved any 
question oflaw), it was open to appeal to 
this Court: for, although plaintiff's suit 
had been dismissed, this finding was made 
explicitly the ground for directing defend- 
-ants to bear all the costs in the First 
Court. No appeal, however, was filed by 
defendants. - 

The District Judge's determination of the 
issue must, therefore, be regarded as final: 
and if seems to me that every word of 


s. ll of the C. P. C, applies, and that; 
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quit given by him was irregular (ef. 
District Munsifs judgment, Ex. O, para. 
30, confirmed by the District Judge,. 
Ex. O-l,para. 5). .It is to be noted 
that the question of notice to quit did 
not find a place in the issues and . was 


.only raised before the District Judge. The 


point is whether this issue as to plaint-. 
iff's title has been heard.and finally decided 
under the. provisions. of:s. 11, C: P. C. 
The defendants got & decree in theirfavour: 
on the question of notice and it is contend- 
ed that no adverse finding in the suit, 
could operate as res judicata against them. - 
In Muthu Pillai v. Veda Vysa Chariar (19), 
a somewhat similar case, it was held, (1) 
the question of title was directly and sub- 
stantially in issue in the: prior suit,: (2) 
that in order to constitute res judicata the 


finding in the prior. suit need. not form 
„the basis of the decree in that suit, and (3) 


the decision operates as res judicata, ltis'" that the finding«in. the previous suit did 


argued that the determination of the issue 
was unnecessary. But the order awarding 
plaintiff his costs in the First Court -which 
is expressly based upon it, is as much a 
part ofthe decree as the order;dismissing 


plaintiffs prayer for possession, The District- 
„~is not: final and was not necessary for the 
* disposal of the suit asrheldin Kelu Nambiar 


Judge in effect decided.all ithe points in 
dispute, and found that the plaintiff was 
entitled to recover possession of -the land, 
conditionally on his giving defendants a 
proper notice to quit. Defendants; are not 
entitled to re-agitate the points then decid- 
ed against them. 


L hold, therefore, that the decision n.the . 


appeal from O. S. No. 994 of 1907 óperates 
as res judicata. ny ae. a 

In this view plaintiff would be entitled 
to a decree as sued for: but before passing 
such a decree we must call for a finding 
mu the lower. Appellate Court.on issue 

0. 4. 
. month from this date; and seven days will 
be allowed for filing objections. 

Odgers, J.—I would accept the find- 
ings ofthe District Judge that the tharam 
theerva and not the land itself belongs to 
the plaintiff, , TN PME. 

The question (which was not ‘decided 
when the second appeal was before Napier, 
J., and myself) remains as to-whether the 
matter is res judicata by reason of the 
decree in, O. S. No. 994 of.1907 whereby it 
was -declared that -plaintiff as inamdar was 


entitled to the plaint land together with- 


of the suit, but that plaintiff's suit 


was dismissed inasmuch as the notice to 


Finding will be submitted within ai 


operate as. res judicata in the present suit, . 
It was.also held in Rama Krishna Naidu: 
v, Krishnasami Naidu (20), that it was not 
necessary that the decision of the issue should 
have, been the basis of the decree.+'On the 
other-hand it is contended that the decision 


v. Chathu Nambiar.(21);‘t0 which my learn- 
ed brother was a ‘party. There the deci- 
sion was. not the basis-of the decree which 
was given inspite of it and it was held 
that in sugh cases the matter cannot be 
said to have beer substantially in. issue. 
Here the plaintiff's title was the first issue 
in the case. and a decision was given upon 
it by both Courts.. It:was not until the 
appeal that the point of the notice to quit 
was taken and decided against plaintiff. 


“Moreover the «defendants might have ap- 


pealed against the decree in so far as costs 
were awarded against them which award 
was expressly made on the ground that the 
finding as to title was against them. This 
isas much a part of the decree as anything 
else. | 
It is further contended that the latest 
adjudication should be taken as supersed- . 
ing the notice and, therefore, the District 
Munsifs judgment in O. B. No. 331 of 
1912 (Ex. P), dated 5th June 1913, in which 


(19) 60 Ind. Cas. 397; 12 L. W. 277. 

(20) 52 Ind. Cas. 34; 9 L. W. 180; (1919) M W. N. 
7; 25M L. T.88; 36 M. L. J. 641. 

(21) 52 Ind. Cas. 258; 9 L, W. 84; 25M, L. T. 66; 
(1979) M.W. N. 34, > . 
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he dismissed the suit for want of a valid 


` notice to quit should be taken as the final. 


decision. There the question of notice’ to 
quit was directly raised by the issues and 
it‘ was the.only issue deeided by ‘the 

District Munsif. The plaintiffs title did 
. not, thereforé, come up for decision and 
`` it cannot be said to be a later adjudication 
on that point at all. i 

In Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Debee (22) relied’ on for respond- 
ents, a landlord had brought a suit in eject- 
ment against his tenant who pleaded no 
notice to quit and permanent tenure. The 
suit was dismissed on the’ first ground, 
thé Court also holding that the tenure 
-was not permanent. In a subsequent 


suit for ejectment between same parties: 


. in respect to’ the same holding the tenant 
_ pleaded: the tenure was permanent and 
the plaintiff was estopped by conduct from 
pleading that it was not. The lower Court 
held in the defendant’s favour on the second 
point and dismissed the suit. The High 
Court in appeal held that previous décision 
was not res judicata on the ground’ that the 
~ decree dismissing the suit was not based 

on the finding adverse to the defendant. The 
- Court, however, held “that if they came to 


an opposite conclusion the issue then decid- 


ed was not an issue regarding estoppel. by 
" conduct.” Itis to be noted that the defend- 
ant appealed against the decree in the former 
suit to High Court but that’ appeal was 
dismissed on the ground that he could have 
no appeal as the.only decree‘passed was one 
dismissing the suit. That:seems to me to 
. differentiate the case and also the fact that 
the view of the High Court on this point 
is put forward somewhat tentatively- with 
practically no reasons; assigned and the 
_ learned Judges support their decision by an 
` alternative.. ` m Me 
> A case in the Privy Council, Midnapur 
Zemindari Co. v.. Naresh. Narayan Roy 
(23) is also: cited by Mr,. Ramadoss for the 
respondents. There in 1877 a zemindar sued 
for possession and the tenants pleaded 
. occupancy rights and prematurity, as no 
attempt had been made to settle a fresh 


+» 
- 


rent. The Court. dismissed the suit hold- . 


ing that there: was no. occupancy right 


but the suit was premature, The zemindar. 


, appealed to the High Court and the tenants 
filing a cross-appeal to the finding that 


(22) 13 ©. 17. &-Ind. Dec. (x. 8,)508. e 
(23).64 Ind. Cas. 231; 48 C. 460; 14 L. W. 266; 30 M, 


L. T. 279; (1922) A. I, R; (P, C.) 241; 48 I. A. 49 (P...) ' 


a 
` 
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‘three pages of print. 


is covered by s. ll, 


accepted the finding. 
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they had no-occupancy right. The High 
Court affirmed the decree on the ground 
that the suit was premature and also on 
the eross-appeal affirmed the finding that 
there was no occupancy right. Their Lord- 


Ships found that this would not support 


an actual plea of res judicata as the defend- 
ants having succeeded on the plea of 
prematurity had no oceasion to go further 
as to the finding against them: a finding 
which it was their duty to displace and 
which duty they had not been able to per- 


form. This appéars to me to be distinguish- 


able from the case before us. 

. As already observed the point of notice 
was not taken before the District Munsif 
at all. The question of title was raised as 
the first issue before the District Munsif 
and the learned District Judge begins his 


judgment by saying that the decision turns 


mainly on the question whether the defend- 
ants who occupy it possess occupancy right 
This is discussed through 
On the question of 
notice the District Judge called for a 
finding on the return of which he dismissed 


' plaintiff's suit for prematurity but ordered 
“that the District Munsifs order giving 


plaintiff all the costs in his Court should 
stand and that as regards the District Court 
the plaintiff was to bear his own and defend- 
ants’ costs.where he had failed. No appeal 


“was filed to the High Court; the decree of 


the District Judge, therefore, became final. 
This orderas to costs against the defend- 
ants appears tome to effect a radical dis- 


tinction between this case and those cited 


above for the respondents; and the costs 
were awarded on the ground that the ques- 
tion of title had been found in plaintiff's 
favour. I, therefore, agree that the matter 
C. P. O, and the re- 
spondents are not entitled to have the matter 
re-opened. ‘J also agree with the order pro- 
posed as.to issue No. 4. 

In compliance with the order contained 
in the above judgment the District Judge 
of Trichinopoly submitted a finding as to 
mesne profits, which, however, was not 
accepted by their Lordships Krishnan and 
Venkatasubba Rao, JJ., and after two 
further orders for revised findings, the case 
again came on ‘before their Lordships 
Krishnan aüd Venkatasubba Rao, JJ., who 
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BOMBAY HIGH COURT. | 
First Crvin APPEALS Nos. 62, 164, 199 
^ AND 142 or 1919. 
November 9, 1922. 
Present: —Mr,. Justice Marten and Mr: 
Justice Pratt. 
SHRIPATPRASAD BEHARILALJI 
ACHARYASHRI—DzFENDANT— 
LUE APPELLANT l 


versus 

LAKSHMIDAS DUNGARBHAI' 
BAROT—PLAINTIFFS—HESPONDENTS. 
- . Civil: Procedure Code (Act V of 1908), s. 02-—Con- 
structive trustee—Religious institution—Ownership 
of mahant, nature of—Swaminarayan — temple— 
Acharya, position 
proof. . 

In general the nature of the'ownership of the 
preceptor or head is an ownership in trust for the in- 
stitution itself. [p. 809, col. 2.7 

While the ownership is generally with the spiri- 
tual head of the institution this may vary by the 
‘ usage and custom of any particular math. [ibid.] 


Arunachellam Chetty v. Venkatachalapathi: Guru- 
swamigal, 53 Ind. Oas. 288; 22 Bom, L. R. 457 at p. 
474; 37 M. L. J. 460; (1919) M. W. N. 850; ITAL. 
J. 1097; 10 L. W. 642; 26 M. L. T. 479; 24 0. W.N, 
249; 46 I. A, 204 (P. CJ), followed. ` 


. Whatever the general law as to the position of a 
mühant might be, this might be varied in any par- 
ticular math by proof of ‘a different usage and 
practice. [p. 810, col. 2.] : 


Arunachellam Chetty v. Venkatachalapathi Guru- - 


swamigal, 93 Ind. Cas. 288; 22 Bom. L. R. 457 at.p. 
- 474; 37 M. L. J. 460; (1919) M. W. N. 850; 17 A. TL. 
J. 1097; 10 L. W. 642; 26 M. L. T. 479; 24 O. WIN, 
- 249; 46 L A. 204 (P. C) and Adwocate-General of 
. Bombay v. Yusufalli ` Ebrahim, 84 Ind. ‘Cas. 759, 24 
Bom. L. R. 1060, referred to. 
‘A constructive trustee includes a person holding 
a particular fiduciary position whose obligations as 
- such can be enforced’ in a Oourt‘ of law. [p. 819; col. 


That being so, a mahant, shebait, or mutawalli 
would ordinarily seem to be a constructive trustee 
undr s. 92, C. P. C., for his fiduciary position would be 
- that of a'manager or custodian’ of property held for 
. public purposes "of a charitable or religious nature." 
| ibid.) 

The Acharya of the Swaminarayan temple is 
not the exact counterpart  of' a shebait or mahant; 
but is nevertheless under a legal obligation to main- 
tain the institution and may be sued under s. 92 of 
the C. P. C. as a eonstruetive trustee. [p. 813, col. 1.) 


According to the usage and practice of the in- 
stitution he is not the absolute owner of the pro- 
*perties attached to the temple and can only main- 
tain his wife and children out of the income, the 
surplus of which belongs to the temple. [p. 813, col. 
9Y 


First appeal from the decision of the 


inj udge, Ahmedabad, in Suit No, 179 
, of 1914, ! 


BHRIPATPEASAD v, LAKSHMIDAS. 


of—Different usage—Burden of ' 
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FACTS.—Early in the 19th century 4. 
religious reformer named Swaminarayan 
introduced certain changes in the practices 
of Vaishnavism, the faith he professed. 
Two large foundations were erected, one at 


Ahmedabad consecrated to the worship of 


Naranarayan and the other at Vadtal con- 
secrated to the worship of Laxminarayan. 
lhe whole country around was roughly 
divided into two parts by an imaginary line 
fron Ahmedabad to Calcutta, the regions 
to the north of this line being assigned 
to the diocese of Naranarayan and those to 
the south to the diocese of Laxminarayan. 
‘On his retirement from the world Swami- 
narayan placed a nephew of his in each 
of the two gaddis, 


"The Acharya was supposed to look after 
the spiritual welfare of the community and 
was also entrusted with the duty of looking 
after the temple and the services and of 
administering the property attached to it. 


The income of the temple was derived 
from various sources such as the profits . 
arising from the properties attached to 
the temple, the tax levied on the followers 
and the Nam Vero (a sort of.poll tax) and 


" 


the Bhets (voluntary. offerings). 


There was litigation about: the northern 
diocese and it was held that the ‘whole 
property and-emoluments of the foundation 
were publie religious property éxcept the 
Nam Vero and Bhets. Later: a ‘dispute 
arose about the southern diocese, the then 
Acharya was deposed ‘by a general'assem- 
bly and the present Acharya was installed . 
instead. The deposed Acharya - then 
brought à suit challenging his deposition 
and sought to establish -his ‘right as 
Acharya to all properties as his own. On 
‘his death, ‘however, the suit was dismissed 
as having abated. Then the present ‘suit 
was brought under the provisions of's. 92, 
OC. P. C, for‘a declaration that the entire 
property and income were public religious 
properties and applied for a schéme of 
management of the endowment. | 

Mr. Jayakar (with him Messrs. G. S. Rao 
and J.. S. Mehta), for the Acharya. | 

Messrs. H. C. Coyajee, J. V. Desar and R. 


| H. Pandya (with them Mr, H. V. Divatia) 


instructed by Messrs. ` Pandya d Co., for 
the first set of Plaintiffs. — . oo a 
Mre Amin instructed by Messrs. Amin & 


Desai, for the sécond' set of Plaintiffs. 


1 


~~ 


[84]: à. 1924] 


. Mr. Amin (with him Mr. N. M: Desi), for' 

the third set of Plaintiffs, 
J UDGMENT. 

‘Marten, J.—After giving the his- 
tory of the institution and the previous 
litigation His Lordship proceeded:—| < 
. Counsel was accordingly forced to .aban- 
don ‘his original contention which was: one 
. of complete private ownership subject to 
a moral but not any legal obligation to 
maintain the temple, etc. He accordingly 
next argüed that the suit properties passed 
from Acharya to Acharya, but that each 
Acharya had &' ‘general | power.of disposi- 
tion, of both corpus - did ` income 


"enter vivos, ahd was not’ accauutsble: as 8 


trüstee or at all. But this ‘contention is 
equally. hopeless, for such a devolution ‘of 
property ‘involves.a, perpetuity, ánd can 
-only be valid if it.is for a public charitable 
, purpose... This exception from the ‘law of 
. perpetuities is of “general application [see 
Yeap Cheah Neo v. ‘Ong Cheng Neo (1)'and 
Fatmabibi v. The Advocate-General of 
' Bombay (2)| but the charity must be for 
the benefit of' the, public or some section 
of it. [see Cocks y... Manners (3); In re 
“Delany, Coloney v.' Quick (4) and Transfer 
of "Property Act, 1882, ss. 14 and ‘17]. 
Accordingly s. §2° of the'C. P.C. “only 
"applies to public trusts. 


In the result, ron Counsel had still 
, further to modify : his ‘position and in effect 
to lay claim ‘to ‘the’ surplus income ‘only, 
on the ground that by the practice and 
usage of this institution the Acharya was 
entitled to any; surplus. income after its 
needs were first satisfied. 


. This argument was again untenable if 
the general Hindu Law applicable to Dev- 
 asthans was applied. Nobody disputes that 
the Acharya has to be ‘maintained in a 

‘manner be fitting his high position, and that 
generally speaking the priests at Dev- 
asthans. are entitled to certain emoluments. 
But the! real difference between the con- 
tending parties is that the: respondents say 
that. the trust is for the institution subject 
: to the burden of ‘maintaining the Acharya, 


(1) o ae: 5. y C. 381 at p. 394.. 
(2) 6 6 Ind. Jur. ,203; 3 Ind. "Dec. (x. 8.) 


485 

(3) (1871) 12 Eq: 574 at p. 585; 40 D. J. Ch. en; 
24'L. T. 869; 19 W.R. 1033 

(4) (1902) 9 Ch. e; M D Ch, 811; 51 W. R. "2i 
87 L, T. 46; 18 T, LR, 741, 
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while the appellant contends that the trust 


is for the ‘Acharya subject to the burden 
of maintaining the institution. 

In Giri janund Datta Jha’ v. Sailajanmund 
-Datta Jha’ (5), the general qnestion was 
carefully considered’as regards Devasthans, 
and the decision of the Court was that 
under the general Hindu Law the surplus 
income belonged to the ‘temple and not 
to the priest, and that the latter was not 
even entitled ‘to provide for his family 
except such helpless and dependent mem- 


‘bers whom under ordinary Hindu Law he 
"would be hound: to maintain (see pages 656, 


‘662). 

The appellant contends that the present 
itistitution really resembles a Math and 
not a Devasthan, and that he, the Acharya, 
is head ‘or mahani: of the Math. For reasons 
which I will mention later, Í do not think 
this is the ‘correct view, but: even assuming 
for the sake of argument! that it is, we 
have fortunately a eleàr ‘and recent ruling 
of their Lordships’ of the Privy ` ‘Council 


.on:tlis- very, point, viz, as tothe surplus 
‘income of a Math. In‘Arunachellam Chetty 


v. Venkaiachalapatti ^ Guruswamigal (6), 
their' Lordships: -held'ind effect, first, that in 
general the ‘nature of the ownership of the 
preceptor or head is an’ 'ownership 1 1n trust 
for the ‘institution’ itself; and secondly, 
that while the ownership is generally with 


‘the Spiritual head ' of the institution this 


may vary by the usage and custom of 
any particular Math. The judgment of 
the Board ^was delivered by Lord Shaw, 
and at page 474* lie said as follow :— 


"Two propositions may be cited as now 


expressing the general state of the law with 
regard to these institutions. In the first 
place, the nature of the ownership is an 
ownership in trust for the institution itself. 
Secondly, while it may no doubt be true ‘that 
the ownership in the general case is With 
the'spiritual head of the institution, stilf}'to 
use the language of Sir Charles ‘Turner in 
‘Samantha Pandara v. Sellapa Chetti (7), 
‘We do not, ‘of course, mean to lay it down 
that...the property may not im some cases 
be held on different conditions and sub- 
ject to different incidents.’ As pointed out 

(5) 23 C. 645; 12 Ind. Dec. (N. s.) 429. 

(6) 53 Ind. Cas. 288; 22 Bom. L. R. 457 at p. 474; 37 
M. L. J.-460; (1919) M. W. N. 850; 17 A. L. 4. 1097; 
10-L. W. 642; 26 M. L. T. 479; 94 C. W. N. 249: 46 
ol. A. 204 (P. O; 


(T) 2 M. 175; ^ Ind. Jur. 558; 1. Ind. Dec. (x. 8) 
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91 389913 C. 707; 20 M. L. T. 267 (P. C). 
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in Ran Parkash Das v. Anand Das (8), 
there are varieties of circumstances and 
tenure, and in respect to these the usage and 
custom of the Muth falls to be determined. 
Once that usage and custom are clear they 
form the law of the Muth.” 
The question of surplns income was dealt 
with at page 476* as follows :—“A further 
objection [to the decree] arises from the 
latter portion thereof, under which it 
is declared that the gurulckal ‘is further 
entitled to the entire beneficial enjoy- 
ment of the income of the said villages 
during his life and continuance as the 
spiritual head of the institution, subject 
only to the maintenance of the said in- 
stitution, eto, A ready test of the appli- 
cation of this is with regard to the aecumu- 
‘ lated income, amounting to Rs. 20,000 or 
thereby now, in the hands of the Receiver. 
Under the decree quoted the gurukkal 
would be entitled to instant possession and 
entire benefit enjoyment of that sum. If 
the present purposés of the Muth did not 
consume it, he could employ it for. his per- 
sonal use quite apart from the dignity of 
his office. It is plain to their Lordships 
that this would be not only a subversion of 
the usage and custom of the Muth, but would 
bea violation of the law applicable to such 
institutions. A fair test to be applied in 
such cases is to demand what is the true 
principle or nature of the administration of 
surplus income. It is, of course, the duty 
of a trustee to refrain from the personal 
enjoyment -of such surplus and toadd the 
same to the capital of the estate to be ad- 
ministered ;.and this law also applies to the 
property of a Muth or Asthal, and that 
-whether the title to the, same is in the 
gurukkal as spiritual head of the institu- 
tion—which is an ordinary case—or is in 
trustees like the Chetties according to the 
usage and custom of the institution as in 
the present case. This law appears to have 
been complied with by the defendants and 
their predecessors during the past history of 
this institution, and should he continued. 
This would not be done by an affirmance 
of the decree of either of the Couris below.” 
“The view of the High Court on this 
topic was even stronger than that of the 
Subordinate Judge. The plaintiff was de- 
clared to be entitled solely to possession 
(8) 33 Ind. Cas. 583; 43 L A. 73; 18 Bom. L. R. 


490; 20 C. W. N. 802; 14 A. L. J. 621; (1916) 1 M. 
W. N. 406; 31 M. L. J.1; 3 L. W. 556; AC LI 





“* Page 22 Bom, L. R.—[Ed.]. NS 


SHRIPATPRASAD v, 


LAKSHMIDAS, [84 T. C. 1924] 


and,enjoyment of the village, and as head 
of the Muth to be ‘entitled to draw the sur- 
plus income realised by the Receiver and 
deposited by him to the credit of the suit, 
and also to receive from the Receiver any 
further surplus income which may have 
been realised by him subsequently.’ In 
their’ Lorhships’ opinion this declaration 
cannot be made." ne 

This decision followed that of the Privy 
Couneilin Ram Parkash Das v. Anand Das(8), 
where it was held, at page 76*, that although 
large administrative powers are undoubted- 
ly vested in the reigning mahant or head, 
the trust did exist and must be respected ; 
andat page 90* that the mahant was notonlya 
spiritual preceptor, but also a trustee in res- 
pect of the Asthalover which he presided. 
The ease of Ram Parkash Das v. Anand Das 
(8) was also followed in another Privy 
Council case [Basudeo Roy v. Mahant Jugal 
Kishwar Das (9)]. There, after quoting the 
judgment in Ram Parkash Das v. Anand Das 
(8), it was held that though the property 
of the Asthal was granted to an individual, 
“it was burdened with an explicit and un- 
ambiguous trust;” that the suit village 
attached to the Asthal was endowed pro- 
perty subject to the trust set out in the 
grant, and that all acquisitions with the 
income ‘thereof are subject to the same 
trust" (page 10937). This latter finding arose 
because of the argument that the mahant 
for the time being was absolutely entitled 
to the inepme of the property attached 
to the Asthal, and that any property 
bought out of such income became the 
personal property of the mahant. ees 

The appellant strenuously contended, first, 
that these three decisions of the’ Privy 
Council were in effect overruled by their 
Lordships’ later decision in Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (10), 
where many of the previous decisions to the” 
legal position of a mahant were considered, 
and secondly, that whatever the general 
law as to-the position of a mahant might be, ' 
this might be varied in any particular 


Math by proof of a different usage ‘and 

(9) 45 Ind. Cas 818; 20 Bom. L. R. 1088; 5 P. L. 
W. 57; 16 A. L. J. 601; 35 M. L, J. 5; 22 C, W. N. 841;. 
(1918) M. W. N. 431; 8 L. W. 130; 24 M. L. T. 305; 
28 C. L. J. 476 (P. C). | 

(10) 65 Ind. Cas. 161; 48 I. A. 302; 24 Bom. L, 
R. 629; (1921) M. W. N. 449; 41 M. L. J. 346; 44 M. 
31; 3 U. P. L. R. (P. 0) 62; 15 D. W 78; 30 M. 
L. T. 66; 3 P. L. T. 245: 26 C. W, N. 537; 20 ALL, 
J. 497; (1992) A. I. R. (P. C.) 123 (P. CJ. ` 
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praetice. 'lhis second proposition I aecept. 
It is only: what. is stated in. Arunachellam 


| SHRIPATPRABAD V. LAKSHMIDAS, - 


Chetty v. Venkatachalapatht Guruswamigal.. 


(6) and long before:that in Greedharee Doss 
v. Nundo Kissore Doss Mohunt (11). >` ` 
But the first proposition led toa startling 
argument. If I understood Counsel rightly, 
his contention amounted to this thàt the 
ease of, Vidya Varuthi Thirtha Swamigal v: 
Balusami Ayyar (10), after reviewing Hindu 


and. Muhammadar Law generally as to the .. 


legal position of a mahant, shebait or muta- 
walli, laid it down that none of them are 
trustees unless property- has been speci- 


fically conveyed to them upon trust for 


express purposes; that their true position 
is that of managers whose obligations being 
moral only and not legal eannot be enforced 
ina Oourt.of law; and that consequently 
" no suit under s. 92 lies against such a 

mahant, shebait, or mutawalli. E 

I venture to .think that nobody. would 
be more -surprised than their Lordships 
by the construction thus put: upon their 
decision in . Vidya  Varuthi . Thirtha’s 
ease (10) That decision :depended upon 
whethér. the mahant of:a particular Math 
> within the meaning of 


2 


Art, 134 ofthe Indian Limitation Act, 1908. . 


The facts there were that the original grant 


of the Math was made by one of tHe Naickin. 


dynasty of Madura and.its exact terms were 
notin evidence(page 309* and page 327*), but 
‘it was admitted that each mahant was entitl- 


. ed absolutely to alltheincomg during his, 


„tenure of office and none.had a-right toques- 
tion him.about it (page 308*); that mahant 
A had granted certain property of the in- 
' stitution to a:relative on a permanent lease 
ata small quit rent (page-306*); and this re- 
lative ‘sued the sueceeding..mahant B for. 
possession, and relied for that" purpose on 


the grant as being a conveyance bya trustee 
under Art. 134, andi so giving him a title. 


under the Indian Limitation Aet.: 


It was acase, therefore, of'an attempt to . 


deprive a‘ religious institution of its pro- 
perty. - The. attempt. failed, for it was held 
in effect that Art.-134 .only applied to an 
express trustee and: that mahant A-was not 
such an. express .trustee. Consequently 
time did not run in favour of his relative. 
Mahant A could.at most make a grant for 


the term of.his own life and on his death. 


that grant determined. It was never even 


(11) 11 M. I. A. 403 at p. 428; 8 W..R. P. C. 95; 
: Suth. P. C. J. 86; 2Sar. P. C. J. 306; 20 
54. TOME P 
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suggested that the mahant could put the 
proceedsof the corpus of the Math property 
into his own pocket; or that no suit would 
lie ‘against him as a constructive trustee 
under s. 92. On the contrary at page 311* it 
was said:——* Colleges and monasteries under 
the names of Math were founded under spiri- 
tual teachers of recognised sanctity. These 
men had and have ample discretion in the 
application of the funds of the institution, 
but.always subject to certain obligations 
and duties, equally governed by custoin 


and usage. When the gift is directly to an 


idol or a temple, the seisin to complete the 
gift is necessarily effected by human agency. 
Called by whatever name, he is only the 
manager and custodian of the idol or the 
institution. In almost every case he is 
given the right to a part of the usufruct, 
the.mode of enjoyment andthe amount of 
the usufruct depending again on usage and 
custom. In no case was the property con- 
veyed to or vested in him, nor is he a 
‘trustee’ in the English sense of the term, 
although in view of the obligations and 
duties resting on him, he is answerable as 
a trustee in the general sense for mal- 
administration." 

We were referred to page 309* where it is 
said their Lordships "used the term 
‘trustee’ in a general’sense, as in previous 
decisions of the Board, by way of compendi- 
ous expression to convey a ‘general con- 


‘ception of these obligations.” Counsel ask- 


ed us to hold that the word “obligations ” 
there and also at page 311* meant moral obli- 
gations only. ‘This I entirely decline to do. 


‘ I. have no doubt their Lordships were using 


the word in its usual sense in a Court of 
law. Otherwise we should get this startling 
result, viz, that in the present ‘case the 
Acharya would only be subject to the moral 
obligation of maintaining the temples and 
institution according to established usage, 
and could not be obliged for instance to 
mend ‘holes in thé temple roofs or to repair 


‘othér structural damage. 


Counsel's argument is also open toan- 


' other objection, viz., that if this decision 


was so far-reaching as he contends, it was 
obiteris- so far as it reflected on cases 
not depending on the Indian Limitation 
Act. Their Lordships’ decisions in Basudeo 
Roy v. Mahant Jugal Kishwar Das (9) and 
Arunachellam Chetty v. Venkatachalapathi 


e Guruswamigal (6), for instance, were never 


É R.. 


even cited. But I need not consider*that— -—.. 


Sitting as an Indian Judge, I am. not -par- 
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ticularly concerned in the present, case as 
to the precise meaning attached to the word 


“trustee.” in the English Courts. What I 


am concerned with is the meaning given to 
it.by. the, law of India, and. in particular 
by s, 92of the C. P.C. I will not attempt 
any definition, but as,I read: s. 92, a,con- 
structive trustee would .include a person 
holding a particular fiduciary position whose 
obligations as such can be enforced ina 
Court of law. That being so, a mahant, 
shebdit, or mutawalli would ordinarily seem 
to bea constructive trustee. under s. 92, 


. for his. fiduciary position would be that 


of a manager or custodian of property held 
for public purposes "of a charitable or 
religious nature." 


Stress was laid on page 315* of the judg- 


~ 


` ment in Vidya Varuthi Thirtha Swamigal v. 


Balusami Ayyar (10), but this must be read 
with the rest-of the judgment and in parti- 
cular with page 319*, where itis said :— 


“Of course, a Hindu or a Muhammadan 


may ‘convey in trust’ a, specific property to 
a particular individual for.a specific and 
definite purpose, and place himself express- 
ly under the English Law when the person 
to whom the legal ownership is transferred 
would become a trustee in.the specific sense 
of the term." |. | PEE 
" And as regards. the statement on page 315 
that “ neither under the Hindu Law nor in 
the Muhammadan system is any property 
conveyed to ‘a shebait or a mutawalli, in the 
case of a dedication," this must I think 
refer to what is described at page 311* with 
reference to Hindu Law as the "Hindu 
system pure and simple," and does not 
necessarily mean modern Hindu Law in- 
cluding, for instance, Statutes such as the 
Hindu Wills Act or the Charitable . and 
Religious Trusts Act, 1920. The shebait 
may, 1 take it, be such an express trustee as 
is mentioned at page 315* if land is express- 
lv conveyed to him for a specific purpose. 
In the present case, for instance, the grants 
of land are exhibited by the hundreds, 
and large numbers of these are to the 
Acharya as such forsome express purpose. 
So, too, in thé Dawoodi Borah litigation, 
Advocate-General of Bombay v. Yusufallr 
Ebrahim (12) many wakfs were accompanied 
by express deeds of trust; and one parti- 
cularlv interesting exhibit was a deed of 
wakf of land in Mecca itself, which the 


(12)'84 Ind. Cas. 759; 22 Bom. L. R. 1060. 
SO o 
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Mecca Courts established in unopposed pro- 
ceedings bearing a distinct resemblance to 
the old English fine and recovery. 

Another example is- Basudeo Roy v. 
Mahant Jugal Kishwar Das (9), where the 
judgment of the Board is given. by Mr. 
Ameer Ali who also delivered;the judgment 
in Vidya Varuthi Thirtha Swamigal v. Balu- 
sami Ayyar (10), And as regards what is 
said in the latter case as to. trusts being 
originally unknown to Hindu Law and as 
having been first introduced into India by 
Muhammadan Law, some analogy may be 
found in the history of the law of England. 
Trusts were not part of the original English 
Common Law system pure and simple. On 
the contrary they were gradually introduc- 
ed into our legal system first by the long 
arm of the “Lord Chancellor who was in 
those early days an.ecclesiastic and later 
on’ by our Courts of Equity. And the 
reason for.that introduction: was because 
the Common Law Courts recognised the 
legalowner as the sole owner, and only 
gave for or against him certain very limited 
remedies, which did not include for instance: 
anything in the nature of a suit for breach 
of trust by the equitable owner. ‘Nor in 
England is it absolutely essential that there 
should be a trust before.a charity can be 
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established. ‘Money may be given to charity 


generally, and in -that case the King as 
parens patriae is the constitutional trustee 


‘and disposes of the fund under -the sign 
“manual. 


[See Moggridge v. Thackwell (13), - 
Inre Pyne, Lilley v. Attorney-General (14),: 
Halsbury's Laws of England; Vol. IV, pp. 168 
and 287 and Tudor's Charitable Trusts, Third 
Edition, p. 124]. No doubt that class of cases 
is rare now-a-days because in most cases 
there isan express or constructive trust. 
But-it is occasionally met with in England. 

I have dealt with this decision in Vidya 
Voruthi Thirtha Swamigal -v. Balusami 


"Ayyar (10) at length.because of the promi- 


nence it occupied in the arguments for 
the. appellant. It was described’ as his: 
sheet anchor coupled with Vidyapurna 


' Tirtha Swami v. Vidyanidhi' Tirtha Swami 


(15) which was said to be thereby re-es- 
tablished and extended. As already indi- 
cated, I think that Vidya Varuthi -Thirtha 
Swamigal v. Balusamt Ayyar (10) does not 
really conflict with Arunachellam Chetty v. 

Q3) (1802) 7 Ves. 36 at pp. 83; 86; 32.E. R. 15;6 


* (4) (1903) 1 Ch. 83; 72 L: J. Ch. 72; 51 W., R. 
283: 87 L. T. 730 


(15) 27 M, 435; 14 M,L. J. 105. 


. t 


in the case and- said:—] After carefully 


EE 


pii.c ABl). - 
Venkatachalapathi Guruswami gal (6), Basu- 
deo Roy v: Mahant Jugal Kishwar Das (9) 
and Nanda .La!, Dhur Biswas.v. Jagat 
Kishore Acharjya Chowdhuri (16), but*in 


any event, ,I-prefer to’ take ‘these three, 


Privy Council cases. as our guide ‘on 
questions. of principle 
case, for- they were decisions on expréss 
points such:as the right to surplus income, 
whereas Vidya Varuthi Thirtha's ease (10) 
was merely a decision on that. troublesome 
Act the Indian. Limitation Act. A still: 
later decision. of the Privy Council in 


Srinivasa Chariam v. Ewalappa .Mudaliár. 
(17) deals with. the position of a dharma-. 


karta. of a Hindu temple. .He is “literally 
and no more than.the manager of a charity, 


and his rights, apart it may be in certain - 


circumstances fróm.the question of personal 
Support, are never in a higher legal cate- 
gory than, that of a mere trustee" (page 
291*), andas regards the onus of proof where 


-the manager claims the property as his own. 


itis said at page 246* :— "Their Lordships 


must. dissent, entirely from the view that: 


where the discoverable origins of property 
Show. it.to be trust property the onus of 
establishing that it must have illegitimate- 
ly: come into..the‘trustee’s own right .rests 
upon ‘the beneficiaries.. Upon the con- 


trary, the onus is, and is heavily, upon 
- the trustee to show. by.the clearest and. 


most unimpeachable evidence the legit- 
imacy of his personal aeqisition.". I do not 


overlook the fact that the .Board,pointed out : 
at page 251*.-that a shebait or head: of æ 
Math has-a higher position than a dhar-' 


malaria, but the principles laid down are 
nonetheless .valuable, more especially as 
the Acharya is not-the exact counterpart. of 
ashebiat or mahant, — . M 

[His Lordship then discussed the evidence 


weighing those arguments and the facts 
before us, I have come clearly to the 
conelusion that the learned Judge, was 
correct in holding that apart from Nani 
Vero and. Bhets - the Acharya ,was a 


(17) 63 Ind. Cas. 1: 49-1. A. 237; at.pp. 240; 244; 


r5 


. 94 Bom. L. R. 1214; 31 ML. T. 1; 16 L. W. 215; 


| (P. à. 
825; 38 C. L. J. 521:27,0. W. N..3175.21 A. L. J. 
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trustee of -the suit’ properties for public 
purposes: of a ‘charitable and religious 
nature. Consequently, in my judgment, 


‘the Appeal No. 62 of 1919 of the Acharya 


on this part of the case fails and should be 


. dismissed, i 
in ‘the’ present | 
“Nam Vero and Bhets, his. Lordship dis- 
“posed of the plaintiffs cross-objections 


[After dealing with' the evidence about 


thus:—] Weighing then the evidence as a 


whole, lam of opinion that the usage and 


practice in the southern diocese is to treat 
the Nam Vero and. Bhets as part of the 
general funds of. the institution. Accord- 
ingly in my judgment the Acharya is not 
the absolute owner of these funds, but is 


. only .entitled to be maintained out of them, 


and any surplus must be applied: for the 


“general. .purposes of the institution. On 


the. other. hand, I am of opinion that if 
these funds: should prove insufficient for 
his maintenance, he would be entitled to 
have the deficit made good out of the 
‘general funds. And when I refer to his 
maintenance I include the reasonable main- 
tenance of: his wife and minor children 
In the result, therefore, I would 
allow the cross-objections of the plaintiffs 


on this point,-and- vary the decree of the 


lower Court by including as part of the 
charity property both: Nam Vero and. Bhets 
and any aecumulations thereof. 


Pratt; J.—[His Lordship after discuss- 
ing the question whether the institution 


was a-Math ora temple proceeded:—] . 
“Mr. Jayakar then raises a preliminary 
objection. that if the law of Math ap- 


“plies the suit. under s. 92, C. P. C., is not 


‘maintainable. He argues that the jural re- 
lation of the Acharya to the Math is not that 
ofa trustee but is something difficult to de- 
fine in terms of western jurisprudence. He 
relies on the Privy Council judgment in 
Vidya Vanuthi Thirtha Swamigal v. Balu- 
sami Ayyar (10). 

In that ease the mahant of a Math was 
sued by persons to whom property of the 


: Math had' been wrongfully alienated by a 


predecessor of the muhunt. hey claimed 


~to have acquired a title by prescription 


under Art. 134 of the Indian Limitation 
Act... It was held that the mahant of a 
Math: was not a declared or express trustee 


and that Art. 134 did not apply. This: 
. eonelusion was expressed by Mr. Ameer 


Ali after review of the case-law on Hindu 


“and Muhammadan pious institutions ifthe" 
following passage from the judgment :— . 


OR. 


-e y 


„o 0 


' (18) 2 
9. 


ELT 


Bid 
“From the above review of the general 
law relating to Hindu and Muhammadan 
pious institutions it would prima facie 
follow that an alienation by a manager 
or superior by whatever name ealled can- 
not be treated as the act of a ‘trustee’ 
to whom -property has been ‘conveyed in 
trust’ and who by virtue thereof has the 
capacity vested in him which is possessed 
by a ‘trustee’ in the English Law. - Of 
course, a Hindu or a Muhammadan may 


.'eonvey in trust’ a specific property toa 


particular individual for- a specific and 
definite purpose, and place himself ex-. 
pressly under the English Law when the 
person to whom the legal ownership is 
transferred would become a trustee in the 
specific sense of the term.” : 

It is true that the mahant. or manager 
of a Math is nota trustee in the strict 
sense of the term when used ofan express 
or declared trust or a trust as defined in 
s. 3 of the Indian Trusts Act where the 
ownership of the subject-matter is vested 
in the trustee. It would be more accurate 
to describe him as occupying a fiduciary 
position. This fiduciary relationship is 
commonly called an implied trust but 
the. implied trustee is subject to the same 
obligations as the express or declared 


trustee. A common instance of this relation- : 


ship which implies a trust is the guardian- 
ship ofan infant's estate: and in Prosunno 
Kumari Debya v. Golab Chand Baboo (18), 


the Privy Council compared the shebait of. 


an idol to the manager of an infant heir. 
No doubt. Mr. Ameer Ali did refer to the 


. fundamental difference between the judicial 


conceptions ‘on which the English Law 
relating to trusts is’based and those which 
form the foundations of the Hindu and 
Muhammadan systems. But with all respect 
this is mere obiter andthe judgment of 
West, J., in the Dakore Temple case 
[Manohar Ganesh Tambekar v. Lakhmiram 


, Govindra n (19)] shows that there is nothing 
‘peculiar to the Hindu system of jurisprud- 


ence in the conception of property being 
vested in aneideal person. The case of 


Vidya Varutht Thirtha v. Balusumi Ayyar 


(10) lends no support to the contention 
that the spiritual head of a Math does 
not occupy a fiduciary position and is not 
liable to suit under s. 92. The section 


l4 W.R. 253. 3 Suth P. C. J. 102 (P. ©). 
; ^ 12 B.247; 12 Jur. Ind. 387; 6 Ind. Dec, (x. s.) 
90. ; 
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Ll A. 145; 14 B. L. R. 450; 3 Sar. P. C. Ile 


[Bit 0. 1924) 


includes constructive trustees and a direct 
authority for the application of the section 
is the case of Anand ‘Rao v. Ramdas Dadu- 
ram (20). i 

In the case' ofa Math asin'the case of 
a temple the ownership is in an ideal 
person. In the one case it isthe idol im 
the other ease it is the office of the spiritual 
head. The individual who holds the office 
is trustee for the office, the gaddi, the Math’ 
or the institution. The succession to the 
property follows with the succession to 
the office. This is the general law as to 
Maths as laid down in the cases of Ram 
Parkash Das v. Anand Das (8) and Aruna- 


‘chellam Chetty v. Venkatachalaptht Guru- 


swamigal (6). ~The’ latter- case, however ~ 


: admits exceptions and states that “there 


are varieties of circumstances and ténure, 
and in respect to these the usage and cus- 
tom of the Math falls to be determined. 
Once that usage and custom are clear they 
form the law ofthe Math.” A 

. Mr. Jayakar's case is that this institu- 
tion is one of these Maths of exceptional 
tenure and he claims for the Acharya the 
status of a life tenant and beneficial owner. 
These phrases smack very strongly of the 
judgments of the Madras Judges in Vidya- 
purna Tirtha Swami v. Vidyanidhi Tirtha 
Swami (15) condemned by. Privy Council in 
Vidya Varuthi Thirtha’s case (10). Mr. Jayakar 
has paid lip setvice ‘to the Privy Council 
and has refrained from uttering the words 
“Bishop” or Gorporation sole.” He illustrates 


. the status of the Acharya by comparing him 


to a ruling chief. But there is in fact 
no real distinction. The ruling chief is 
preferred to the Bishop because he is 
Swadeshi and not subject to Mr. Ameer ' 
Ali's censure as “a conception borrowed 
from abroad.” But in truth he is like 
the Bishop .a corporation sole ; and in 
other respects ‘the analogy is unfortunate 
for it introduces the element of sovereign 
rights. o i 

Now the onus of proving the exceptional 
tenure is on him who alleges it. What 
rights does the Acharya claim? He first 
filed a prolix and argumentative written 
statement in which he claimed that «he 
property in suit was “his own property” 
and “that the same was not public charit- 
able property" (Ex. 40). At the close of 
the trial in the lower Court he amended 

(20) 62 Ind. Cas. 737; 48 L A. 12; 13 L. W. 318; 
GS M. W. N. 24 17 N. L. R. 37; 25 C. WN, ' 
194. 48 C. 493; 30 M. L. 7.194 (P.C). 
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that written statement and pleaded that "he 


is owner of the ‘properties in suit subject. 


to the charge of maintaining ‘the insti- 


tution.” Yet the judgment.of the lower 
the argument of his. 


Court shows that 
learned Pleader was altogether inconsistent 
with this pleading for Mr. Rao contended 
that some of the suit properties was- the 
private property of the Acharya and ‘that 
as to the rest the charge of maintaining the 
institution was nota charge but a moral 
obligation. We, therefore, asked Mr. Jaya- 
kar if he wished to -further amend his 
pleading or define his case. He preferred 
not. to, do so but to rest on the case as 
presented in. argument to the lower Court. 
But after an argument lasting over a week 
itis still not clear whether he claims that 
the general duty to maintain' the institu- 
tion is a legal or-a moral obligation, 

This amendment of the original written 


statement, this nebulous argument, and this: 


reluctance to be confined within the bounds 
of a formal pleading, throw much suspicion 
on the bona fides of the defendant's case. 


If there is a usage and practice in defeas- - 


ance .of the general law of the Math it is 
one which the defendant has much difficul- 
ty in defining. . ' 

[His Lordship then stated the facts of 
the ease and concluded :—] I thmk the 
income of the Nam Vero tax and the 
Bhets offered to the Acharya'are also pro- 
perty of the institution but subject to 
a first charge for the maintenance of the 
Acharya, In other words the charge on.the 
rest of the property for the maintenance 
‘of the Acharya would not attach unless 


and until this fund proved insufficient for, 


the purpose. 
I have now dealt with the claim to corpus 
and my conclusion is that as to the whole of 


the corpus including the Nam Vero and ` 
Bhets the ownership is in the institution . 


and the Acharya isthe manager. On that 


finding it is scarcely necessary to consider’ 


the claim that is made to surplus income : 
yer firm, sued the Secretary of State through 


as the private property of the Acharyas: 
The corpus belongs to-the institution, and 
the income, therefore, belongs to the institu- 
tion. 
plus income is differently’ treated. The 
accountant, as I have already said, admits 
that the surplus of each year is carried 
over in the accounts ofthe institution to be 
the opening balance of the next year. That 
this isthe general law of Maths appeazs 
from the penultimate paragraph of Lord 
; : 


t | 4 


There is no evidence that the sur-. 
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~ judgment in Arunachallam’s case 
6. — 
Er therefore, find that the usage and 
praetice set up by the respondent-appellant 
is not proved and that the property is that 
of the institution and that the Acharya 
in his secular capacity is its manager. 

K.S. D.  Cross-objection partly accepted; 

| Decree varied. 


PESHAWARJUDICIAL COMMIS- 
SIONER'S COURT. 
Civit Revision PETITION No. 145 oF 1928. 
May 29, 1924. 
-  Present:—Mr. Fraser, J. C. 
Tus SECRETARY or STATE ror INDIA 
.' IN COUNCIL—PETITIONER 
é versus 
Firm or TAKHT RAM-CHAN RAM 

—JPLAINTIFFS— RESPONDENTS. 

Railways Act (IX of 1890), ss. 77, 140— Notice of 
claim, service of, mode of— Notice to officer autho- 
rised to settle claims, validity of. 

‘In order to comply with the provisions of ss. 77 
and 140 of the Railways Act notice must be served 
on the Agent or Manager ofthe Railway, unless he 
has specifically delegated his powers to receive notice 
to some other offieial, or unlessit can be proved that 
notice served on some other official has been forwarded 
to the Agent or Manager by such official and has 
come to the knowledge of the Agent or Manager 
within six months. [p. 817, col. L] 

Case-law referred to. f 
, Notice given to an officer who has heen authorised 
io settle claims, but who has not been delegated by 
the Agent with powers to receive notice, does not 
amount to a compliance with the provisions of ss. 
77 and 140 of the Railways Act. [ibid.] 

Petition for revision of an order of the 
Divisional Judge, Bannu, dated the 23rd 
April 1923. 4 

Lala Ram Labhaya, for ihe Petitioner. 

Mr. Parma Nand, R. S., for the Respond- 


cnts. 
JUDGMENT.—Plaintils, a  Bannu 
the Agent of the N. W. Railway for 
compensation in respect of a consignment 
of cocoanut oil which had been booked 
from Howrah to Bannu. A number of 


. technical pleas were raised on behelf of the 


Railway, the one with which we are princi- 
pally concerned being to the effect that 
there had been no due notice of the claim 
served on the Agent within the meaningof 


ss. 77 and 140 of the Railways Act... This 
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plea. was. overruled’ by the Munsif, ‘who held 
` that notice of claim given to the Superin- 
tendent: of the’ Kalabagh Bannu ‘Branch 
Railway. within six months was sufficient 
notice. - On appeal the: decree was. upheld 
by the District J udge, Bannu.: Regarding. 
the. adequacy’ of: notice he followed the 
' Madras High Court’ view taken: in Madras 
and: Southern Marhatta Railway Co., Ltd. 


v. Bhimappa- (1) and: Makadeva Aiyar ve 


, South Indian Railway Company (2).. 
'. An application for revision is preferred 
` to this Court on' behalf of the Secretary of. 
State. Several points were raised, but in 
a preliminary order I refused to- consider 
these, as they were decisions on: questions. ‘of 
_ fact: about which'there had been concurrent 
findings of both the lower Courts. : Notice 
was issued only on a legal point as to whe- 
ther there had been an “adequate service of 
notice on the Agent of: the Railway: 
Before dealing with this question, I must 
notice.two points. whieh have been raised . 
“by Counsel for plaintiffs. The first is that 
the adequacy or otherwise'of the notice is 
also:a question of fact which doés not: open 
up a revision. The argument is not easy to 
follow. The facts themselves are sufficient- 
ly clear. Notice was given only:to the Super- 
intendent of the Kalabagh Bannu Railway. 
The Superintendent has been authorised to 
settle claims but has not been authorised ` 
by the. Agent to receive service of notice of. 
claims on ‘his behalf. "When the lower . 
Courts helding ih the present -case that 
there ‘had been due service of notice on the. 
Agent, they based their. finding on “a 
point ‘of law not of fact. 

The second point.raised. by Counselfor. 
plaintiffs is that adequate notice was given 
by means ofa notice given to the Collector 
of the Bannu Distriet under s. 80; C. P. CO. 
Tn. this respect it need only .be remarked 
that the’ notice was .given more than six 
months after delivery of the. goods to the . 
Railway Company, and that, ther efore, the ' 
provisions of s. 77 of the Railways Act 

were not. complied with. 
^E ‘yarn how to ‘the main: point at: issue: 
that; is to” Bay, whether the notice served ` 
on. the Superinterident Kalabagh Bannu 
Railway’ s. adequate notice within:. the 
meaning of'ss,"77 and 140 of the Railways 
Act. In. his" ‘respect | the Madras: ‘High © 


ID Ne ud Cus, 419; 93 ML. J. 511. 
* (93250 Ind. Gas. .59; 45 M. 135; 14 L. W., 684; 30 M? 
JT. 112; 42: M. L. J .'202; (1922) A. I. R. (M) 302; 
E M. W.. N. 878. 
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Court i is at: variance with the other High: 


| [bin Gedhah. 


Courts in. India, ,Their view is. that the 


provisions. of s. 


be the.intention of the Legislature, namely, 
that notice of claim should somehow. or 
other reach the- Manager or Agent. of the 
Railway, within six months. 


‘The: leading. 
case is that, published in Mahadeva. Atyar v., 


140 “are. not exclusive, ' 
They look rather at what they considered: tọ. 


South Indian Railway Company (2) follow-.. 


ed in South Indian Railway Co. v. Nara- 


yana Ayyar (3). lt. was there held. that. 


there had been. an: adequate, service 
where the power to receive. notice had. 


been delegated by the Agent to some- 
subordinate official, or where the Company 


by its rules and, course of business had 


allowed the public. to regard such notice _ 


as. sufficient, the Company, i in these cireum- 
stances, being estopped from raising a tech- 
nical defence. The:only other: Court which 
has followed this. reading ofthe law and has 
gone somewhat beyond it, is that. of the. 


d udieial Commissioner, Ajmer, in the case 


reported às Ram Gopal v. Agent, B. B. & 


C. I. Railway Co; (4) in which the Judicial : 
Commissioner held that -seryice:: on, the. . 
Traffic: Manager. was adequate,-noti¢e,.in- < 
asmuch as the - Agent must be. presumed. 


Id 


-— t a 


to know what:was.going on. ine ‘his ‘Traffic ` 


Manager's: Office. 


‘The other High Courts. in ridin regard 
the . provisions “of the Statutory Law. as - 
contained. in ss. 77 and:140 as.conclusive and 


not capable of. being extended. by. any. inter- : 
pretation based on: equity -or’ ;presumption.. $ 
“The. Patna.. High Court. jin. Agent, E. 


Ry. Co. v. Ajodhya, Prasad ro held that: 


notice under s..%7 ofthe Railways Act in. 


“order to be valid must be served upon the 
Agent or Manager of -the:. Company - and 
 nót upon a subordinate . official of the. 


-. Company. 
reported as Hast Indian. Railway, Company 


v. Kali Charan Ram Prashad (6),is not . 


Lo 


ve, 


A: later decision.:o£ his. Court ` 


opposed. to the previous. ruling, for: it . 
merely held that where. the Agent's powers, , 
to receive service: of- such notice had been. , 


assigned: to: the Traffic Manager, 
service on such Traffic Manage 


suffice. 


The Calcutta High Court is PS "alar | 


. then. ua 
would is 


mut 


TEM 
i 


opinion... [See East Indian Raliway Co. v... 
(3) 17 Ind. Cas. 511; 46 M. L. J. 308; | (1924) LR : 


567. 
ari 1: 13 1nd. Cas. 99 


49 Ind: Cas. ise: (1919) Pat. 150. 


| ) 69 Ind. Cas. 103 at p. 104; 6s. Pat, 145; B 


( 
L. T. 215; 932) A. IR. (Pat) 106s; . PR 
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Ram Autar (7).and Assam Bengal Railway 


Co. v. Radhika Mohan Nath (8).| . This also ; 


is the view ofthe Allahabad High Court 
in Cawnpore Cotton Mills Co., Lid. v. Great 
Indian Peninsular Railway (9) and of the 
Lahore High Court in Agent, B. B. «€ C. I. 
Ry. v. Firm Monohar Lal-Parwin Chand (10) 
and Paras Das-Manu Lal v. E.I. Ry., Co. 
(11). The rule underlying all these decisions 
isthat in order that adequate servicemay be 
‘made within the meaning of ss. 77 .and 140 
notice must be served on the Agent or 
Manager. unless he has specifically delegat- 
ed his powers to receive notice to some 
other official,.or it can be proved that notice 
served on:such official has been forwarded 


to him by the latter and has come:to his, 


knowledge within six months. 
In the present. instance ‘we find that the 
Superintendent, though authorised to settle 
claims, ‘has.not been-delegated by the Agent 
with powers to receive notice. There is 
nothing on thé record .to show that the 
letters written by plaintiffs to the Superin- 
tendent were ever forwarded by him to the 


Agent, or came to the latter's. knowledge.. 
It follows that the provisions of ss. 77 and. 


140 have not been adequately couiplied 
with, ‘and that the suit cannot be maintain- 
‘ed. .The decisions of ‘the lower -Courts 
‘cannot be upheld. 

The petition for revision is accepted. ‘The 
orders ‘of:the lower ‘Courts are set aside and 
the plaintiffs’ suit. is dismissed with costs 
throughout. TOM 

Z. K. - : Suit dismissed. 

H) 38 “Ind. Cas. 502; 20 ©. W. N 89. 
(8).72 Ind Cas. 714; (1923) A. I. R. (C.) 397;. 28 C. 
W.N. 438. iiid ` 


(9) 71 Ind. -Oas.614; 21 A. L. J. 223; (1923) A. I. R. 


. (A) 301745 A. 353. < TO 
(10) 71 Ind. Cas. 459; 5 L. L. J.-3; 4 L.-46; (1923) A. 
I. R. (L) 84; 9 P.W. R. 1993. | 
(11) 76 Ind. Cas. 1; (1924) ‘A. L'R. (L.) 504. 


‘CALCUTTA HIGH COURT. . 
APPEAL FROM ORIGINAL CIVIL No. 57 or 1923 


‘In ‘Suit No. 2016 or 1920. "EL 


February 19, 1924. 

Present :—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice-Sir Thomas : 
William Richardson, Kr. 

RAMESH CHANDRA BASU— ~ 
_ "DEFENDANT—APPELLANT ` 

‘versus ^ S 
JADAB CHANDRA MITRA AND OTHERS— 
' + PEAINTIFFS— RESPONDENTS, 


. 
- - HE 


- Rules and Orders of "Calcutta. High Court, Originab d 
Side, Ab. . KAKUNG, 1h, 58I T'axation, of costes. - 


a. 


Counsel, taxation of—Certification of fees by Counsel— 
‘Attorney, whether bound by taxation. 
By virtue of. the provision contained 3n r. 11, 


“Oh. XXXVI of the Orders and Rules of the Original 
- Side of the Calcutta High’ Court, whenever a bill is 


carried on for the purpose of taxation as between 
party and party, there must be not only a taxation 


“as. between party and party but also a taxation as 


between attorney and client. [p. 819, col. 1] 
The scheme of the rules is that the taxation should 


"be final and’ conclusive subject to an application or 


reference to the.Court or a Judge, not only as between 
the parties to the litigation but also as between the 
attorney and client. [p. 819, cols. 1 & 2.] 

f an attorney or client is dissatisfied with the 
taxation, he should adopt the procedure which is 


laid down by the rules and make an application to 
“the Judge. This procedure would apply whether 
- the application is.for a review of the 


taxation in 
respect of certain items, or for an order under r. 32 
of Oh. XXXVI for an allowance offees to’ Counsel 
higher or other than the fees set out in the table 


‘embodied in that rule. [p. 819, col. 2.] 


When an attorney proposes or is asked by his client 
-to mark on the brief or to pay fees to Counsel, which 
cannot be allowed on taxation by the Taxing Officer, 
he should in every case before marking or paying such 


‘fees make it clear to his client that such fees will not 


be-allowed on taxation and he should obtain a letter 
signed by his client authorising orratifying the pay- 


“ment of such fees; and if and when such fees are 


disallowed on taxation, the attorney must adopt the 
procedure laid down by, the rules. Although the 
jurisdiction and discretion of the Court or a Judge 
may beunfettered, it would not be unreasonable for 
the Court or a Judge to require the production of a 
letter containing the consent in writing of the client 
to the payment of such fees, and including an acknow- 
ledgment that he has been informed that the fees 
would not be allowed on taxation. Unless such a 
course is followed the attorney willrun a grave risk 
of the payments made by him in respect of such a 


- special.fee being disallowed-and becoming irrecover- 


able by him against the client. [p. 820, col. 1.] 

The actual fees, which it has been arranged to 
pay to Counsel; ‘must be marked on the Counsel's 
brief, and no manipulation thereof can be per- 
mitted for the -purpose of taxation or otherwise. 
Counsel should - sign for the fees which have been 
arranged and paid and in the actual form in which 
they were arranged'and paid, and no departure there- 


- from can be entertained either forthe purpose of 


taxation or otherwise. [p. 821, col. 2; p. 822, col. 1.] 
Per Richardson, J —An attorney is an officer of the 


— Court and it is an improper proceeding on his part 


to contest in a Court of law, whether as a plaintiff 


- or asa defendant, the amount of a bill of costs 


which. has .been taxed by the Court's Deputy, the 
Taxing Officer, subject to the supervision and the 
orders of the Court. [p. 822, col. 1.] 

` Appeal against the judgment of Mr. 


` Justice Page, dated the 29th January 1923, 


passed in the exercise of Ordinary Original 


Civil Jurisdiction and reported as 77 Ind. 
. (as. 1022. , 


Mr. N. N. Sarkar, (with him Messrs, B. K. 
Ghose, and S. N. Bose), for the Appellant. 
Messrs. Hi D. Bóse ' with him S. N, Baners 


jee (Jr), for the Respondents. ... 
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JUDGMENT. " 

Sanderson, C. J.—This is an appeal 
by the defendant from the judgment of my 
learned brother Mr. Justice Page. 

The defendant had acted as attorney for 
the plaintiffs in a suit in the High Court in 
which the present plaintiffs were defend- 
ants. The present plaintiffs succeeded in 
the suit and in the appeal which was “filed 
by the plaintiffs in that suit. m 

Thissuit was brought by the plaintiffs to 
recover two sums of Rs, 245-10-3 ‘and 
Rs. 3,837-1-0. The first of these sums was 


alleged to be the balance dueto the-plaint-. 


iffs from the defendant, in respect of pay- 
ments made by the plaintiffs to the defend- 
ant on account of costs after deducting the 
amount allowed on taxation. 

The second amount was part of a sum 
of Rs. 4,237-1-0, the taxed: costs of the 
previous suit as between party and party, 
which was paid by the plaintiffs in the 
previous suit to the defendant under an 
order of the Court as a condition for a stay 
of execution pending the determination of 
the appeal. i 


In respectof this amount it was alleged 
that the defendant had paid the plaintiffs 
asum of Rs. 400, leaving a balance of 
Rs. 3.837-1-0 due to the plaintiffs. | 

The defendant paid into Court the sum of 
Rs. 1,724-2-3 which he alleged was all that 
was due to the plaintiffs. 


The defendant's defence was ‘as fol- 


lows.:— : 
^ «9 That forthe proper conduct of the 


said suit and appeal this defendant engaged - 


various Counsel to represent his said elients 
therein and he agreedto pay them certain 
fees under the express authority of his 
said clients and after duly informing them 
that the whole of such fees could not be 
‘allowed upon taxation but this defendant 
owing to his olose relationship with the 
said clients did not take any written 
authority from them for the payment of the 
said fees to Counsel. ; | 
43. That thereafter this defendant paid 


'various fees to Counsel under such verbal - 


; rity of lis said clients as aforesaid 
NG the same in his bills of costs 
“as will appear from such bills when pro- 
duced but the Taxing Officer of this 
Honourable Court disallowed a portion of 
the said fees so paid on the ground of ab- 
-gence of written authority from the said 
glients in thet behalt, MS 
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"4. That this defendant at the requést 
and under the instructions of .his said 
clients also expended on their behalf in the 
said suit and appeal various other sums of 
money and did certain “work for them in 
respect of a mortgage and reconveyance 
which was reasonably worth Rs. 290-14-0 
but the defendant did not include the 
said sums so expended and the: costs’ of 
the said work so done in his said bills of . 
costs, as under the taxation rules of this 
oe Court itis nof the practice to 

0 80. 

"6. That after giving credit to the 
plaintiffs for the various sums received 
from them as shown in the said annexure 
B to the plaint there became due to this 
defendant a sum of Rs. 2,512-14-M in res- 
eet of the balance of account with the 
plaintiffs. l 

“8. That the said appeal was dismisse 
with costs on the 17th of July 1918 ànd 
this defendant submits that thereupon the 
said fund of Rs. 4,237-1-0in his hands þe- 
came subject to a lien in his favour in 
respect of the balance of Rs. 2,512-14-9 then 
due to him by the plaintiffs. 

9. That this defendant retained the sai 
sum of Rs, 2,512-14-9 so due to him as afore- 
said out of the said fund of Rs. 4,237-1-0 
leaving a balance of Rs. 1,724-2-3 in his 
hands payable to the plaintiffs.” 

The question at the trial, however, was 
limited toasum of Rs. 1,700 or 100 gold 
mohurs in respect of fees paid by the de- 
fendánt. to Counsel, which were disallowed 
on taxation ds between attorney and client. 
This sum was made up of fees paid to Coun- 
-sel in respect of the suit to the extent of 
72 gold mohurs or Rs. 1,224 and fees in 
respect of the appeal to the extent of 28 
gold mohurs or Rs. 4706. tt ° 

There is no doubt, in my opinion, that 
the special fees, which were paid to Counsel, . 
were arranged by the defendant with the 
Counsel on the express instructions of the 
plaintiffs; that the plaintiffs were informed 
by the defendant that they would not be 
allowed on taxation, that inspite of such 
information the plaintiffs instructed the 
defendant to pay the fees to Counsel. 

Further, I am satisfied that with the 
possible exception of a small sum of about 
Rs. 200 the fees-were paid by the defendant 
out of money provided by the plaintiffs 
for the express purpose of the payment of 
f On the evidence it is 
possible that -the: above-mentioned: suni of 


t 
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about Rs. 200 was. paid out of moneys pro-. 
. vided by the plaintiffs for that-purpose ang 


it is such a small sum that it may be ‘taken 


. for the purpose of this case that, the whole 
- of the Rs. 1,700. which ‘is in dispute, was 
» paid out of moneys provided by the plaintiffs 

for the purpose of paying .the spécially 
. arranged Counsel's fees, — ^7 ^ — ^ ^ ^. 

There is no doubt that the defendant paid 
the specially arranged Counsel's fees and in 
‘many instances from day to day as the fees 


became due. 


Under these circumstances it is difficult: 
. lo understand how the plaintiffs can bring 


_ themselves to claim the sum of Rs. 1,700 
' from the defendant, especially baving re- 
. 'gatd to the fact that it is not disputed the 
defeadant served them well as their attor- 


: ney and that “they were ‘successful in the. 


. litigation in which they were involved. 
The question, however, is whether the 
plaintiffs having paid the sum in question 
‘to the defendant for the express purpose 
of his paying the specially arrangéd Coün- 
sel's fees with’ full knowledge that they 
would: ‘not be allowed on taxation, and the 
defendant having used the money for that 


purpose and having paid the Counsel's fees, : 


the plaintiffs are entitled ‘to recover the 
“balance of such fees, which was not allowed 

on taxation between attorney ang client. 
It was contended on behalf of the defend- 


ant that under’ the above-mentioned cdir- - 


cumstances the plaintiffs had no cause of 
action in respect of the Rs.-.1,700; on the 
other hand, ib was contended thatas the 
fees constituting the sum of Rs. 1,700 had 
been disallowed on taxation as between 
attorney and. client, 
liable to re-pay the sum to the plaintiffs. 

‘I do not consider it necessary to refer to 
the rules in Ch. X XXVI in detail. | 
' 'I desire, however, to draw attention to 
Ch. XXXVI,r. 14 which provides that in 
all cases of taxation as between party aud 
^ party, the bill shall be lodged for.taxation 
as between party and party and also as 
between attorney and client. 

"The result is that 
carried in for the purpose of taxation as 
between party and party, there must be 
not only a taxation as between party and 
party but also a taxation as between attorney 
‘and client. MEC MA ! 

The scheme of the rules seems to be that 
/ the taxation, so provided for, should he final 
and conclusive, subject tọ an application 
gr reference to-the Court ‘ora Judge, not 


|| 


the defendant was _ 


whenever a bill is: 


Reta Lgl lad A, NE an 


only as between the parties-to.the litigation 


but also as between the-attorney and client? 


If, therefore, the-attorney or client is ‘dis! 


'satislied- with; thé taxation, he should adopt 


the procedure which is‘ laid down “by the 
rules and make an application to the Judge? 
This procedure ‘would apply whether the 
application is for a review of the taxation: 
in réspect of certain items, ‘or for an order 
under:r. 32 of Ch. XXXVI for an allowance 
of fees to Counsel higher or other than the 
ay set out in the table embodied in that 
rule. poa S 

That course was not adopted in this case 
by the attorney. ee 
. dt may-be surmised not unreasonably that 
the defendant may have considered that it 
would not be necessary for him to do so, 


in view of the fact that he had funds ofthe 


plaintiffs in his hands, that he had paid 
the specially arranged fees to Counsel on-the 
express instructions of his clients, who are 
relations of his, and who had full know- 
ledge thatthe fees would not be allowed 
on taxation, and he might not unreasonably 
anticrpate. that his clients under such cir- 
cumstances would not claim the money 
representing such fees from him. 

It may, however, be that the attorney did 


. not appreciate fully the effect of the rules 
relating to Counsel fees, and- the result of 


their being disallowed on taxation even 
though he had paid them on the express 
instructions of his clients. 

Whatever the reasons may he, it is clear 


. that the defendant did not adopt the pro- 


për procedure and the question arises whe- 


‘ther he is entitled to any relief in respect 


of this matter, 

"The defendant alleged that in this case 
he was entitled to make the necessary ap- 
plication to the Court even after the suit 
had been brought. The circumstances of 
this case appear to beso special, and the 
claim of the plaintiffs is so entirely devoid 
of merits that,in my judgment, in order 
that justice should be done betweed the 
parties and . that the taxation rules should 
be eomplied with, the Court should exer- 
cise the jurisdiction vested. in it by Ch. 
XXXVI, r.32, even though a considerable 
time has elapsed and the attorney did not 
follow the prescribed ‘procedure. 

In my judgment, therefore, the defend- 
ant’s bill should be remitted to the Tax- 
ing Officer with a direction that the Tax- 
ing Officer shall allow as between’ attorney 


and client the sum ot Re, 1,700 in Tespect 
< | f 4 
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of the fées paid by: thé defendant to Counsel, 
which are represented by that sum. 

The defendant will then be entitled to 
debit the plaintiffs with that sum in his 
account with them. 

The result of that will be that the plaint- 
iffs will not be entitled to recover in this 
suit any more than the defendant has paid 
into Court. 

In my opinion the "m and deeree ofthe 
learned Judge, therefore, should be varied 
and an order drawn in accordance with 
the direction of this Court and a decree 
should be made in favour of the plaintiffs 
for Rs. 1,724 instead of the sum of Rs. 3,424. 
The order for payment to the plaintiffs of 
the money in Court will stand. 

On the one hand the plaintiffs have -no 
merits; on the other hand the defendant 
did nót adopt the course which he should 
have done: and, in my judgment, each par ty 
must pay his or their own costs of the suit 
and the appeal. 

I désire to make it clear that what I am 
about to say is not to be taken as infringing 
in any way upon the decision i in Sailendra 
Mohan Dutt v. Dharani Mohan Roy (1) as to 
the jurisdiction and discretion:of the Court 
ora Judge being ‘unfettered. 

I think, however, it is desirable to'em- 
' phasise with a view to the future that when 
an attorney proposes or, is asked ‘by, his 
. client to mark on the brief or to pay fees 
to Counsel, which cannot. be allowéd on 
taxation by the Taxing Officer, he should 
in ‘every case before marking or paying 
such fees make it clear to his client that 
Such fees will not be allowed on taxation 
and he should obtain a letter signed by his 
client authorising or ratifying the payment 
of such- fees ; and if. and when such fees 
are disallowed on taxation, the attorney 
‘must adopt the procedure laid down by the 
rules. Although the jurisdiction and dis- 
cretion of the "Court or & Judge may be 
unfettered, it would not be unreasonable 
for the Court ora Judge to require the pro- 
duction of aletter containing the consent 
in writing of the client to the payment of 
such fees, and including an acknowledg- 
ment that he has been informed that the 
fees would not be allowed on taxation. 
Unless such a course is followed in the 
future the attorney will run à grave ri&k of 
the payments made by him in réspect of 
such a special fee being disallowed and 

() 8$ Ind.. ges. e 49 O. 618; 26 C. W. ‘N. 810; 
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becoming irrecoverable “by him against his 
client. - 

Before pàrting with this case itis neces- 
sary to.refer to a part of the evidence, io 
which our attention has been drawn: it 
has no bearing upon the decision of the 
appeàl, but it faises a matter of impor- 
tance, 

It appears that the plaintiffs instructed 
the attorney, the deféndant to retain two 
leading Counsel for the suit. One of the 
Counsel wanted a fee of 30 gold mohurs per 
day and the other asked a fee of 15 gold 
mohurs per day. 

. It was eventually arranged that the first 
learned Counsel should receive afee of 20 
gold mohurs per day and the second should 


receive 12 gold mohurs per day for the 


trial of the suit. These fees were paid by 
the attorhey to the learned Counsel less. ‘a 
small deduction agréed to by the learned 
Counsel. When, however, the brief of the 
first learned Counsel was produced for taxa- 
tion as between party and party, it was 
marked | “30 gold mohufs cons. 5 g. ms. 
and 17 g. ms. >for the 2nd, 3rd, 4th, 5th, 6th 
and Th. days: and 16 g. ms. for the 8th day. 

The second learned Counsel’s brief was 
marked 20 g. ms. and 3 for consultation and. 
10 gold mohurs for each of the following g 
days, viz. "the 2nd to the 8th, . 

The learned Counsel signed for their 
fees. It is to be noted that the feés ap- 
pearing on the briefs were not in accord- 
ance with, the fees which Had been ariang- 
ed with the “learned Counsel and which 
the Counsél received, 

The fees of 30 gold mohurs and. 20 gold 
mohurs for the first day were not in ac- 
cordance with the arran gement nor weré 
the réféershers. S 

The evidence of the defendant in éross- 
examination and re-examination upon the 
matter: is as follows :— 

‘Sir B. CO. Mitter demanded 30 g. ms? 

«A. Yes, in the suit, 

"O, Take the Original Side in the first 
instance? 

"A. He demanded 30 E. ms. 

“QO. Mr. Sitcar ? 

“A. 15 he demanded, and eventually it 


‘was settled for 20 and 12. 


“Q. Look at these briefs you have put Ih. 
They do not show 20 and 12? 

“A, My cash book will show. 

“Q. You haven't produced that? 


ji “A. -This is only for the purpose ‘of ada 
lon. l 
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“Q. Take Sir B. C. Mittez's brief. What 
does that show? 

“A. First day 30 g.. ms. 
^ad Where. ïs the reduction. from 30 to 
Pu Thisisfor ee MI put 20 g. ms. 
fhe other fees- would be less tham those 
marked for refreshers; therefore, for the 
protection -of clients ‘and getting it out 
Of the party and party costs I arranged if 
according to the table. 


“Q; Do you mean it is a sort of jugglery. 


for the Taxing Office?. 


_ “A. There was an agreement with Sir B. 


. 6. Mitter to pay him 20 g ms. per day. - 


"Q. Can you show that from his brief? 
"A. I can show the total sum. 
| s en you show the figure “20”? 
- "Q. Nor has he signed for 20? 
vA: He signed for the total sum. 
"Q. .For 30? 
: «A, The total. sum. He did not sign 


for 30; but, for. the total sum paid to Kim. 
“9. Which includes a fee of 30: 

“A, “Yes. 

“Q. And hesi igned for 30 ae other fees ? 
“A. Yes. 

"Q. Similarly can you show that Mr. 

Sircar's brief shows 12 g. ms. ? 

"4. No, he signed the total sam. 

“Q. Signed for 15' plus othér figures? 

“A. He signed, 20, 3, 10, 10, etc, 

AJ; Therefore, ‘he signed for 20 2 

"4. Hesigned the total sum; not one sum 
only of 20 g. ms. 

"*Q "Phe figure "20" never was mentioned 
in the case of Mr. Sircar? He never origin- 
ally demanded 20-? ` 
A. He did! 

“Q. -Í thought you eda 155 ? 
“A. Yes 15, not 20. 
“9. He originally demanded 15 and re- 

duced oe 12. 
wg, Neither 15 nor 12.appears in his 
brief? 


TA, No. 
“Q. 90 appears : ? 
“A. Yes 
| “Q. He ami for 20? 


“A, For the total sum. 

“Q. The total! sum means the sum of' 
various figures of which 20 is one, 15.is not 
to be found there, nór 12? - - 

* "4. That is right. 4 
'*Q. You said you. wanted. to explain " 


soning! 


Jet, wb o. 4. * 
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"4. Yes. There was an agreement with 
Counsel to pay him 20 g ms. per day and 
that it was paid will ‘be shown from my 
day book and cash book. I have got the cash 
book and ledger, but as thé Taxing Officer 
will’ allow alesser fee if I mark 20 g. ms. 
for the first day, the bill was pr epared 
according tothetable given. That is done 
in the attorney’ 8 office every day and that 
is how there is a discrepancy by having 
been paid 30 g, ms, for the first day and 
next day 10.” 

“Q. The total figures on the signed brief, 
does it work out as 20'g. ms. a day? 

"A. Yes, they have £ given up some portion 
and it would þe less.”  . 

Tt is evident, therefore, that the fees ap- 
pedring on the briefs were not those 


. årrangëd and actually paid to the learned 


briefs. 


Counsel, but that the fees wére marked in 
the manner appearing on thé briefs for the 
purpóse of taxation ás between party and 
party and with the object for getting those 
fees allowed in taxation and recovering 
th em from the. opposite party. 

I donot mean to suggest that the learn- 
ed Counsel signed for any fees which they 
have not ‘received; because they did receive 
the tofal “appearing on the briefs. The 


Fh figures on the briefs work ont at rather 


more than I9 gold mohurs per day and 11 
gold mohurs per day in the case of the two 
learned Counsel respectively. The learn- 
ed Counsel, however, did not receive them 
in the form and manner appearing on the 
16 wasstated by learned Counsel 
in Couit that this was a common practice, 


, adoptéd for the purpose of.getting. the fees 


allowed: in a party and “party taxation 


against the unsuccessful party. 


“I désire to make if clear that such a prac- 


' tice cannotbe recognised by the Court for 


a moment. 

In our judgment such a practice is re- 
prehensible, and not in. accordance with 
the traditions.of the profession and we wish 
it to be clearly understood that it must not 
be repeated in the future. If itis, and if 
it. cores to the knowledge of the Court, it 
may be that the Court will take a serious 
view ofthe matter. 

lshóuld have thought that what I am 
about to say was so well:known in the pro- 
feBsioh that no necessity would arise for 
referring: to it. 


The actual fees, which it has been 


i arranged to pay to Counsel, must begnark-, 


. gd: on: : tiig- Courisel’s: briéf, -and no mani- 


eo metr 
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pulatón "thereof c can be permitted for the 
mu pose of taxation: or otherwise. . 

earned ‘Counsel’ should, sign. for the 
és. which have beet arran ged and paid,. 
and~in the actual form in Which. they were 
ártanged and paid, and no departure there- 
früm can be entet tained either for the pur- 
l pose of taxation or otherwise. 

Richardson, J.—I accept with consi- 

derable hesitation the order proposed by 
th&:learned Chief Justice: An attorney. is 
an, officer of the, Court and-I am disposed. to 
fepgürd it as an improper proceeding on, his, 
part to contest’ ina Court of law, whether 
as” a plaintiff dr as a defendant, the 
amount of a bill of costs which has been. 
faxed by the Court’s Deputy, the Taxing 
Officer, subject to the supervision, and the 
orders of the Court. 

-In the present case, however, "B cir- 
cumstances are exceptional and as to the 
fnéritsof the dispute there can be no ques- 
tion. That being so,and ‘as I understand 
that. the case is not to be treated as.a prece- 
dent, I do not press my doubts to. the pom: 
of dissent. 

I "desire to, say that I fully contar ihe 
observations which have fallen from the 
learned Chief Justice as to the mode in 
which Counsel's fees should be marked on 
their briefs, 

Acc ee Order accordingly. - 
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- ALLAHABAD HIGH COURT. 
STAMP: REFERENCE IN FinsT CIVIL AvEBAL 
; “No, 360 or 1924. 
: ZE July 24, 1924; : 
E :Present:--Mr. Justice Daniels. - 
, Musanmat BAHAL dec RR (UK 
(0035 APPELLANT Du 
ki E ^ VEVSUS x P Ee 
: NARAIN SINGH— Prarie l 
| - RESPONDENT. ` 

` Court Fees ‘Act (VII bf. 1870),'ss. 5, 12 (2)—Disputed 
questions. of. Court-fee—Power to decide, in whom 
vests——Suit for. detlaration of ownership and injunc- 
tion, nature of. 

The,power oi the Court to: decidi disputed ques- 
tions of Court-fee: is, by s. 5 of thé' Court Fees Act, 
vested in the Taxing Officer subject to his power to 
^ refer the matter to ihe Taxing Judge when a ques- 

tion of ‘general importance arises.. "This.. authority. 
extends to all such questions arising dà the’ Hig 


het 


. Gourt, whether. the deficiency allegéd -is on; d 


uu of ef appeal fl that. p) of onta plaiht 
or memorandum api ed in. t Ww. 
[E EAE Court below; 


" BAHAL KUAR V. ' NARAIN SINGH,” 


ent according to valuation by Rs:.607-8. 
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A suit fora décliitation: that the plaintiff is the 
owner of certain property aad an injunction reg. 
training the defendant ‘fom interfering with the 
plaintifü's possession is, iih for. declaration with cons . 
pecan relief. [ibid os: 


Secend appeal irons a’idecree of the Dis- 
trict Judge, Agra, aS, d of the 
Munsi, Agra. 


OFFICE REPORT. dies Hund 


[Objection from Mr. N. P. Asthana: -In 
this cáse I object to the office report. In 
the plaint of the original suit out of which 
this appeal arises there were three distinot E 


prayers as below :— 


(a) For a' declaration that the plaintiff 
was the son of Todar Singh and as survivor 
was the owner of the whole property and 
the defendant was entitled -to maintenance 
only ; this was valued ‘at Rs. 15,000 and a 
Court-fee of Rs. 10 was paid, 

(b) For possession of a house by setting 
aside à sale-deed in favour of Durga Dutt 
deféndant No, 2; this was valued at ; Rs. 950. 
and a Court-fee of Rs. 71-4 was paid. 

(c) For .an injunction preventing. de- 
fendant No. 1 from interfering - with the - 
plaintiff in relation to his property; this was 
valued at Rs. 100 and a Court-fee of Rs. 7-8 
was paid. a 

Fhe. sitit was decreed in: toto. Durga 
Dutt has appealed against relief (b) and has 
paid a Court-fee .of' Rs. 71-4, Musammat 


: Bahal Kunwar has appealed against reliefs 


. V. Bramha Narain (1). 


+ 


(a) and (é) and has paid a Court-fee of Rs. 10 - l 


and Rs. 7-8 as paid by the plaintiff in the 
Court below. 

It is quite clear from the allegations in 
the plaint-that the relief by way of injunc-. 
tionis not at all a consequential relief, but 
quite a distinct relief requiring a separate 
valuation and a separate. Court-fee. The 
principle of the ruling reported as Thakwri 
is applicable.. to 
this case. The ruling reported as Jageshra 
v. Durga Prashad -() does ` not apply 
as in that case the prayer for injunction 
in relief (2) was essentially ecomp1iised 
in relief (1l) and really speaking the two 
prayers were one. and the same.. lt was, 
therefore, held thet the valuation of the 


» prayer for injunction was that put on :elief . 


No. l.: In the present case, the prayers are | 
quite’ distinct and the prayer for injunction 
is not at alla consequential relief.” It has 


e 60 at p. 63; A. W. N, (1896) 187; 9 Ind. Des 
"6j 24 Ind Ces, 619; £6 A. XO; 124. Lek ta. 
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the Court Fees Act. 

As this point is one of great importance 
and arises. very often; and as there is a 
difference of opinion in the ‘two rulings 
noted above, it would be better to refer the 


ka ` 


matter to the Taxing Judge]: 


OFFICE REPORT TO TAXING: 


OFFICER.—On examination of the 
record it is found that the suit was for 
(a) a declaration of rights and (c) for 
Injunction concerning the property involv- 
ed in relief (a) against defendant No. 
_ who is the plaintiffs step-mother and (b) 
‘for possession of ‘a house against defendant 
No. 2, Pandit Durga Dutt, who purchased 
the said house from defendant No. l. The 
relief for declaration was valued at Rs. 13,950, 
. for injunction at Rs. 100 and for possession 
of the house at.Rs. 950 in all Rs. 15,000 
was given as valuation of the suit, vide para. 
10 of the plaint and a Court-fee of Rs, 10. 
for declaration, Rs, 7-8 for injunction and 
Rs. 71-4 for possession of the house in all 


Rs. 88-12 was paid on the plaint which is ` 


wrong. It has-been held in Jageshra v. 
Durga, Prashàd Singh (2) and as well as in 
many other rulings, such as Sardarsingji v. 
Ganpatsingji (3), Gulabsingji v. Lakshman- 
singjt (4) and Hari Sanker Dutt v. Kali 
Kumar Patra (5) that prayer for injünction 
is nothing more ror less than consequential 
relief to the prayer for declaration. 


In -effect the learned Counsel for the. 


appellant admits that the relief by way 


of injunction referred ‘to in Jageshra v. 
is a consequential. 


“Durga Prashad (2) 
relief. His objection is that relief for 
Injunction sought for in the case under 


consideration stands by itself and, has. 


nothing to do with the relief for de- 
claration. Here I disagree with them. . He 
relies on Thakuri v. Bramha Narain (1) 

which isin no way applicable to this case. 
That case was relating to-certain endowed 


property and thé prayers embodied in the: 


plaint were for a: declaration, to the effect 
that the property.in suit was endowed pro- 
perty, for appointment of the plaintiffs as 
trustees and for injunction against inter- 


ference with the discharge of the duties of - 


the plaintiffs as superintendents. The re- 
lief for injunction in that case was no doubt 
“an independent prayer having no concern 


"9 17 B. 56; 9 Ind. Dec. (N &J38. — © 7 e 
(4) 18 B. 100; 9 Ind. Dec. (N. s.) 575. 
V5) 32 G.. 194; 9 C. W. N. 680, ROTE EU . AM 


. Reporter. and 


^ 
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been valued at Rs, 100 under s. 7 (d) IV of 


with that fordeclaration ; but such is not 
the case here. From the ‘very wordings of 
the relief for injunction asked for in the 


‘case before you it is manifestly clear that 


thezplaintiff wants defendant No. 1 to he 


-prevented from interfering withthe plaint- 


iff in relation to his property. His property 


means (and there can be no two opinions 
.on this) the property which was left by his 
‘father and which is at present in the hands 


of his step-mother against whom he asks 
for a declaration of title to the effect that as 


‘survivor he is the owner of the whole pro- 


perty and the defendant No. 1 is entitled 
to maintenance only. Thus it is quite clear 
on the face of it, that the declaration and 


the injunction prayed for are regarding the 


one and the same property and consequent- 
ly. injunction is a consequential relief to 
declaration. 

. Under the circumstances the plaint should 
have been stamped with a Court-fee of 
Rs. 625 calculated on Rs. 15,000. Rs, 88-12 
having already been paid there is a defici- 
ency of:Rs, 536-4 payable by the plaintiff- 
respondent for the Court below. 

‘The Court below decreed the claim in full. 
Defendant No. 1(thestep-mother) preferred 
the first appeal confining her appeal to the 
reliefs for declaration and injunction only. 
Hence.the valuation of this appeal should 


be: Rs. 14,050 and not Rs; 15,000 as given in 


the appeal: The proper Court-fee payable 
on- this appeal calculated in Rs. 14,050 


comes to Rs 610: Deducting Rs. 17-8 al- 


ready paid there is a deficiency of Rs. 592-8 
payable by.the defendant-appellant for this 
Court. The learned Counsel for the appel- 
lant may be asked to amend the valuation 
given in the appeal. ` 

The result is that the deficiency due from 
the defendant-appellant for this Court is 
Rs. 592-8 and that due from the plaintif- 
respondent for the Court below comes to 
Rs. 536-4. i 

The case is submitted “for favour of deci- 
sion and order with reference to the objec- 
tion filed -by the learned Counsel for the 
appellant. y 78 3 
-BY TAXING OFFICER TO THE 
HON'BLE TAXING JUDGE.—I have 
considered the arguments of the Stamp 
have heard Counsel for 
the appellant and hold that the view 
taken by the office is correct, namely, that 


"the injunction prayed for is a consequential 


relief on the declaration. which fornf$ the 
first relief: There is. no .donbtin my .opin; 
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lon:that the: case relied on. by: the learned 
Counsel, namely, Thakuri v.Bramha Narain 


(1), is.not on all fours ‘with the casa under 
eonsideration. Their Lordships in their 


judgment at page 62 have clearly shown: 


. the spécial features which distinguishes the 
éase quoted. 
.* I direct, therefore, that the defendant- 


appellant should make good the deficiency: 


for this Court of Rs.:592-8 and that the. 
plaintiff-respondent should pay Rs: 536-4 


' the deficiency due from him in the Court 


below, subject: to thesanction ofthe Hon'ble 
Taxing Judge. 


' The order has been made, subject to this | 


sanotion for the reason that the question of 
the Court-fee payable was ráised and decid- 
` ed, in my opinion wrongly; in the Court of 
the Second Additional Subordinate Judge 


of Aligarh, and I am doubtful whether the^ 


words “the Court” in cl. 2 of s..12 of the 
Court Fees Act can be interpreted to mean 
the “Taxing Officer” of this Court. i 
: Mr. Asthana, for the Appellant. 
JUDGMENT. —The relief asked for 
in this case wasa declaration that the plain- 
tiff was the owner of certain property and 
an injunction restraining the defendant, 
who.claims the property. from interferning 
with the plaintiff's possession. This is clear- 
ly a.claim for a declaration with consequen- 
tial relief. "Theright to obtain an injunc- 
tion against the defendent.flows from the 
declaration which the plaintiff seeks of his 
right to the property. If thé plaintiff has 
that right he is entitled to an injunction in 
consequence. If he has not that right hé 
is.not entitled tó'an injunction: The Tax- 
ing Officer in fact felt no doubt on ‘this 
point. The only reason that he has made 
this reference is that he was doubtful of his 
power under s. 12 (4i) of the Court Fees Act 
to decide that the plaint had. been under- 
stamped in the Court below tothe detriment 
of the revenue.. Having regard to. s. 5 of 
the Act, I have no'doubt that this power is 


vested in him. By that section the power of 


ihe Court to decide disputed questions of 
Court-fee is vested in the Taxing ‘Officer 
subject to his power to refer the matter to 
` the Taxing Judge when a question of gene- 
‘ral importance arises. This authority ex- 


tends to allsuch questions arising, in the 


. thé High Court, whether the deficiency 
alleged is on the memorandum of appeal in 


this Court or on a plaint or memorandum of* 


° appébl filed in the Court. below.. This is my 
. gnewer-to the, reference, The “appellants 
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allowed up to November 4th to make. good 
the deficiency in Court-fee. 

. K. 8, D. ‘Reference. answered; 
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June 16,1924. . . 
Present:—Sir Sydney Robinson, Kr., 
Chief Justice, Mr. Justice. Young and 
Mr. Justice Brown. 

‘K. K. N. K. OHOKALINGAM CHETTY 
—APPELLANT 


versus i 
S. P. S. T. R.M. RAMAN CHETTY— - 
RESPONDENT: 

Arbitration Act (IX of 1899). s. 15—Award filed 
in Court—Court, power of, to extend scope of award 
— Order directing execution of award made without 
legality of-—Letters Patent (Ran), 


ence of opinton—Procedure. 

Where an award has been filed, it can be enforced 
as if it wers a decrze of Court, but the Court- has 
no jurisdiction to add to the award or to extend its 
scope. [p.@41, col. 1.) . 

Certain disputes between two partners in a firm 
were referred to arbitration. The arbitrators made 
an award which gave detailed instructions as to the 
manner in which accounts should be gone into and 
the liability: of the parties determined, but it did not 
decree any definite sum in favour of either party. 
Defendant applied for execution .of the award and 
stated-in his application that a certain sum had 


e 
t 
+ 


been arrived at by him as the result of calculations . 


in accordance with ths directions given 
award as being due to him frorn. the plaintiff and 
prayed that execution might be issued for that 


sum. The Court issued éxecution and an attachment | 


was ordered.: 
^ Held, that the Court had no jurisdiction to add to 
the terms of the award by assuming at the instance 
of the defendant that the sum mentioned by him. in 
his application was due to him on the basis of the 
award and that its order directing execution to issue 
was under the circumstances made without jurisdic- 
tion and was a nullity and although unreversed was 
not binding upon the plaintiff. [p. 841, col. 1.] 
`T. K. Gajjar v. Lallubhai Dharamchand, 8 Ind. 
Cas. 179; 12 Bom. L. R. 800; 35 B. 196, Muhammad 
Umarjan Khan. v. Zinat Begam, 25 A. 385 at p. 387; 
A. W. N. (1903) 80 and Puran Chand v. Roy Radha 
Kishen, 19 CQ. 132; 9 Ind. Deca (N. s.) 534, referred to. 
Claus» 34 of the Letters Patent of the -Rangoon 
High Court applies to the case of an appeal from a 
judgment of another Judge of the High: Court or of 


.the Burma Chief Court as predecessor of the High 


Court and in case of a difference of opinion between 
theeJudges hearing, such. appeal, the: opinion: 
Senior Judge must. prevail, . [p. 832,.col. 27]. 

:-Qase-law referred, Or: O, dag ae bs 


Fo. py 
wee 52v de a? 
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in the 
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ment of the Division Beneh (Mr; Justice 
Lentaigne: and: Mr. Justice Carr), preferred- 
against: the:judgment. of Mr. Justice Rut-. 
ledge. . 

FACTS. 


Mr. Justice Carr. : EN 
Lentaigne, J.—This is an appeal 


‘against. the judgment of Rutledge, J., sitting 
in the Original Jurisdiction of the Chief: 
: Court, dated the 26th July 1922.and passed 
‘in Civil Execution Proceeding No. 236 of 


. 1991. The'effect.of this order was to re-open 


at the. instance' of an.alleged judgment- 
debtor and to set aside an execution case, 
in which the amount claimed had: been paid 
into..Court and paid out: to the alleged 
decree-holder; Rutledge, J., having, directed. 
that the alleged. decree-holder should pay 
the money into Court, and that an account 
be taken and. inquiry held by. the First 


- Deputy Registrar as to the amounts due 


. confine myself, to the. more salient facts The 
this Bench were based on the two assump- 


under an award. and to whom due. I will 
affecting. questions arising in this appeal. 

There was a submission to arbitration of 
various partnership.disputes arising between. 
the parties, which resulted in an award,, 
and after deciding certain contentious. pro- 
ceedings 
passed an order dated the 9th September 
1920; directing that the award be filed and 
be enforceable- as a decree. The latter por- 
tion of this order appears to me to have 


^. beem an unnecessary additibn which in- 


accurately expressed: the legal result which 


- would in any case arise from the filing of 


` 
-- 


the award under s. 15 of the Indian Arbitra- 
tion Act, 1899. A decree was’ then made 


out by the Officiating Deputy Registrar ` 


ordering that the award be- filed and made 


enforceable asa decree of the Court, . 
Section 15 of the Indian Arbitration Act, . 


1899, enacts that “An award on a submission, 
on being filed in the Court in accordance with 
the. foregoing provisions shali (unless the 
Court.remits it to the re-consideration of the 
arbitrators: or umpire, or sets it aside) be 
enforceable as if. it were a decree of the 
‘Court,’ EOS -— ^. 
When using the words “as if it were a 
decree of the: Court" instead of the shorter 
wording “asa decree of the Court” the Legis- 


lature presumably: iutended: to. emphasise 


the fact that the provision did not:make the 


proceeding. a suit or confer on.the.Cqurtin ' (1) 8.Ind.-Oas. 179.12 Bom;.L, R, 806; .35. B 
idguch.proceeding;the powers. exercisable.in- ..6.. | > c Qd dics Ks EL 
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judgments. of Mr. Justice Lentaigne and: 


connected therewith eRigg, J.: 
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a suit, other than the power of enforcing 
the award as if. it .were- a decree. In the 


-case of T; K. Gajjar: v. Lallubhai Dharam- 
-chand (1); Bir: Basil Scott, C. J., of the 


Bombay High Court refused to stay execu- 


‘tion of an ‘award pending the hearing of 
some pending suit in exercise of powers 


under O; XXI, r. 29, of the O. P. C., on the 


ground that the provisions of s. 15 of the 
Indian Arbitration Act, 1899, did not make 
the award an order or judgment in a suit 


or confer any power to stay the execution 
thereof under that rule. Assuming that the 
order of Rigg, J , and the subsequent decree 
could have any meaning other tham that of 


‘the provisions ofs. 15 of the Indian Arbitra- 


tion Act, 1899, I do not think that it would 
turn the award proceeding into a suit or 
have any. material effect on the questions 
Which I am diseussing, and in any case I 


take the view that any such wider effect 


would be ultra vires of s. 15 and invalid on 
the ground that it would be in excess of : 
jurisdiction. ; 

The arguments at the first hearing before 


tions that the award had become a decree 
of the-Court, and that Rigg, J., would have 
had full power to direct (if he had been 
asked so to.do and had thought fit so to 


direct) that enquiry be held and accounts 


taken as if the award were merely a prelimi- 
nary decree in a partnership suit. It is 
desirable that E should, express my doubts as 
to the correctness of both of these proposi- 
tions, before I proceed to discuss the subse- 
quent facts. 

The award consists of thirty-one para- 
graphs. Paragraphs l to 29 contain direc- 
tions as to how numerous partnersbip assets 
and accounts are to be dealt with, and on a 
perusal of these paragraphs itis obvious, 


.and. itis in fact also admitted by the 


Counsel, for each side, that 


ei no person, who 
was not familiar with the ; 


working of this 


‘partnership and had itsaccount-books before 


him, could attempt tà ascertain what sum 
of money was due by either partner to the 
other, without a most complicated enquiry 
involving the investigation into account- 
books and the definite ascertainment of 
various facts from-outside sources, Para-. 
graph 30'of the award is-as follows :—* All 
the accounts having been entered as stated 


vabove,-each of them shall make good excess 
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or deficit in cash.” This is the last clause 
giving any direction, and para. 31 merely 
relates to the execution and stamping of 
the award.. The inference to be drawn from 
ol. 30 would appear to be that the arbitrators 
were unable to say which partner would be 
ultimately liable to the other or what would 
be theaamount. 
: The award might, no doubt, be described 
as containing numerous directions, many of 
whick might, perhaps be given in a pre- 
liminary decree for an account in a partner- 
ship suit, directing that an account be 
taken with amore specific direction that 
a balance-sheet be prepared and as to how 
sub-accounts are to be entered in such 
balance-sheet; but there is the important 
difference that a preliminary decree con- 
_. templates that the account taking will be 
done by an officer or Commissioner to be 
appointed by the Court, whilst the award 
was presumably intended to be mere direc- 
tions to the partners themselves as to how 
they were to settle their differences and 
to make their own balance-sheet. This 
appears to be one obvious difference be- 
tween this award and a preliminary decree. 
The question at once arises whether the 
Court.has power to vary and, if so, to 
what extent it can vary, the direction given 
to the partners. as to how they are tore- 
gulate their own conduct and to alter it 
into a direction to an ofticer of the Court 
as to how he is to do what the partners were 
directed to do. 
There: is authority to. theeffect that if 
an award clearly imposes a liability, such 
a liability can be enforced, but I am of 
opinion that where an award imposes a 
series of cross liabilitiesand duties on the 
disputing parties, as:;we find in the case 
of the award before us, it can reasonably 
be contended that the Court would not be 


justified in enforcing some only of the duties ' 


and liabilities so imposed. Such a pro- 
Gedure might be grossly unfair to which- 
ever party did dot receive all that he would 
be entitled to under the award. 
Paragraphs 1 and 2 of the award direct 
thát one disputant shall take over the 
customers and connected documents men- 
-tioned in some “List No, 1” to a [value of 
“Rs. 41,051-8-0 and the other disputant shall 
take over another set of customers and docu- 
iments valued at Rs, 30,899-3-0 as per another 
list described as "List No. 2.” Possibly the 
directions in these. paragraphs could he 
carried'out; but such enquiry, would presup- 
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pose the power of the Court to take evidence 
and decide as to what lists are referred to> 
as Lists Nos. l and 2, and to obtain posses- 
sion of such lists. Obviously such pro-. 
visions. could not be equitably enforced 
against the respondent until the other party 
had handed to him or offeredto hand to 
him all the documents covered by para. 2 
of the award. 

Paragraph 4 shows that there was A 
doubt whether appellant could obtain from 

.somebody some documents valued at Rs, 500 
and it directed appellant to do so within a 
month and a half and to deliver the same to 
respondent, but the translation of the award 
makes the clause utter nonsense as it is 
a direction: to appellant's firm to obtain 
the documents from appellant's firm, and 
if that was correct, the clause was unneces- 
sary and the further direction was ap- 
parently equally covered by para.2. Has 
the Court jurisdiction to decide what other 
firm, ifany, was intended and to so correct 
the award, if that is necessary ? 

Paragraph 5 apparently contemplates a 
transfer of title to land and the question 
would arise as to the jurisdiction and powers 
to execute documents of transfer if required 
and to take other steps found necessary. 

Paragraphs 9 and 10 contemplate delivery, 
either of Money or rights to recover money, 
to the different disputants. repectively, 
and the execution and handing over by 

the other disputant of signed letters. What 
are the jurisdiction and powers of the Court 
or of an ‘officér of the Court to execute this 
part of the. awardand to sign the necessary 
letters or to penalise the other party on a 
failure to obey ? Iam also ofopinion that 
no’ execution could be claimed by either 
party of these clauses orin fact of any part 
of the award until at leastsuch claimant had 
offered to do what was obligatory on him. 

Under what power or jurisdiction is the 
Court or a Commissioner ta take evidence as 
to unspecified items of the house-rent, taxes, 
and lighting charges and under the usually 
very vague and indefiite head of "charity" 
referred to in para. 12 and decide what is 
oris not proper expenditure under these 
heads and as to the servants’ wages under 
para, 14? Under what power or jurisdie- 
tion is the Court or à Commissioner to take 
-evidence as to the list in para. 23 and to 
decide whether or not the correct jewellery, 
„documents, or on demands have or. have 
not been handed ovei?. It would be open 

:40 either party to challenge each. point, and - 
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every dispute would necessitate a decision 
on points which may or may not be covered 
by the award. 
These numerous questions do not appear 
to have been considered or discussed and 
fully considered; and I wish to guard my- 


self against expressing any opinion as to. 


what is the proper procedure for enforcing 
this award, and to confine myself to the 
expression of doubt as:to the contentions 
put before me and as to whether the order 
now under appeal should be sustained in its 
entirety. 

.At the re-hearing of this appeal I have 
drawn the attention of the Advocates con- 
cerned to my doubts, and no argument was 
advanced whieh, in any way removes these 
doubts. It is quite true that the power of 
referring questions to a Commissioner is one 
constantly exercised ina regular suit and 
8t various stages of suits and.is involved in 
the usual preliminary decree, but the Court 
in such cases has complete jurisdiction in 
the suit, and I think that all such directions 
are given as directions in the suit and be- 
cause of the general powers of the Court 
trying the suit and not by reason of any 
power to execute its own decree. 
words, [think that the preliminary decree of 
the Trying Court does not deprive the Court 
of its jurisdiction, as the Court trying the 
suit, to exercise its general powers so far 


as they are not controlled by or inconsistent 


with the terms of the preliminary decree. 
Moreover, these are not poweys. specified 
in O. XXI of the C P. C. or ofa kind 
ordinarily exercised by a Court executing a 
decree, which may be either the Court 
which tried the suit or another Court to 
which the decree may have been trans- 
ferred. 


I have not found many authorities touch- 


ing these questions, -but the view, which I 
take, appears to receive some support from 
the decision ofthe High Court at Allaha- 
bad in Muhammad Umarjan Khan v. Zinat 
Begam (2) where it was held that an order 
directing the taking of accounts and mak- 
ing preparation fora final decree ina suit 
for mesne profits is not a proceeding in 
execution properly so-called, It was simi- 
larly so beld by a Full Bench ofthe High 
Courtof Calcutta in Puran Chand v, Roy 
. Radha Kishen (3).  : S, 

. The view which Itake as to the limited 


In other. 


CHORALINGAM CHRTTY V. RAMAN-OENTIY, | 859 


a decree appears also to be borne out by the 


‘following remarks of their Lordships of the 


Privy Council: “The truth is there was 
no. décree for mesne profits, and the Court 
could not, under the guise of execution, 
either add words to the decree or give ita 
new and extended effect," See Kalka Singh 
v. Paras kam (4) I-am unable to see how 
any Court could pass any order directing 
an officer of the Court to take the account, 
etc. in the case of the award in question, 


without adding words to the award and 


extending iis effect, and changing it from 


‘a direction given to the partners for the 


guidance of their conduct, into an order to 


“an officer of the Court to undertake such 


duties, quite apart from the further con- 
sideration that an account taking on a 
disputed account might result in orders 


- imposing other liabilities and penalties for 


a default. - ; 

Though this judgment is in the nature of 
a preliminary order, 1 thought it desirable 
that I should express my views on the 
above points at once, so that the parties 
may be enabled to decide as to their future 
course of action, “without any loss of 
time. Having stated my view as to the 
complicated nature of this award and the 
difficulties of enforcing it in execution, I 
wil now refer to some of the faets sub- 
sequent to the awards which led up the 
present proceeding. 

The appellant, K. K. N: K. Chokalingam 
Chetty, adopted a novel procedure for his 
endeavour to enforce this complicated award 
as if it -were a decree for money, firstly by 


-an application dated and filed on the 20th 


May 1921, and afterwards by two sub- 
sequent applications. He took the ordinary 
priited form for the execution of a money- 
decree and made the following entry in item 
No. 5 of that form, namely, "In pursuance 


-of the decree adjustment have been made 


asa result of which there remains due to 
the- decree-holder Rs. 7,712-8-0." Having 
inserted this entry in item No. 5, he entered 
Rs. 7,712-8-0 as the decretal amount in item 
No.7 but with the ordinary printed words 
“Amount decreed” altered to “Amount 
due under the decree,” and adding sums 
amounting to Rs, 67 as costs awarded to him, 
he deducted Rs. 5l on the ground that the 
decree was satisfied in part and he sought 
to execute for Rs. 7,712-8-0 by the arrest 


power which can be exercised in executing e (4j 997. A 68 at p: 74; 22 O. 434; 6 Sar. P. C. J. 545: 


(2) 25 A: 385 at p. 387; A. W. N. (1903) 80, °, 
($ 19 0: 132; 9 Ind. Dec. (C89) 54b. o o 


9 M. L. J. 14; Rafique "o. Jackson's P. C. No, #37; 14. 


Täd. Dec. (N. s.) 290 (P. ©. 
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and imprisonment of the (alleged) judg- 
ment-debtor. The said application was 
‘filed together with an affidavit sworn by 
appellant . which deposed to the same 
amount as due, and stated that the (alleged) 
judgment-debtor had booked a passage. to 
Madras. by a steamer due to sail that after- 
noonand that, if respondent were allowed 
to leave the jurisdiction, the deponent 
apprehended great difficulty in enforcing 
his rights under thé decree. 

In a subsequent affidavit sworn a month 
latex on the 25th June 1921, appellant 


stated that the figures Rs. 7 712-8- Qin the, 


earlier application were stated in error; 

that the amount remaining due under the 
decree. was Rs. 18,993-11-6 and that the 
mistake in his former affidavit was due to 
the "fgures having to be worked out in 
great haste, the defendant being about to 
leave the jurisdictión of the Court," This 
second affidavit was filed on the 27th June 
1921, together with & second application 
for execution worded similarly to the pre- 
vious application but with the figures 
Rs. 18,993-11-6 substituted for Rs, 7,712-8-0 
both in item No. 5 and in item No. 7 
the printed words. “Amount decreed” were 
allowed to remain as printed, sò that this 
item commenced by alleging that the 
“Amount decreed” was “Rs, 18,993-11-6." A 
third application for execution similarly 
worded for the “Amount decreed” of 
“Rs. 18,993-11-6," but with the prayer altered 
so'as to be one for atachment, ete., bearing 
date 3lst August was filed on the 3rd 
September 1921, that is about three and a 
half months after the first application, 
The order for attachment so prayed for was 
issued on thé 3rd September 1921, and six 
days later, on the 9th September 1921, the 
amount was paid into Court, and, after 
certain applications for stay, an order was 
passed on the 3rd October 1921, directing 
that the amount, Rs. 19,025-11- 6, be paid 
out to the appellant, 
absent in Madras during the above proceed- 
ings, but he had an agent here, and certain 
lawyers engaged by the respondent’ s agent 
had on various occasions applied for post- 
ponenients. It is, however, unnecessary to 
set out these facts at present. 

On the 3lst May 1922, respondent filed 
the application (afterwards made a plaint) 
which has led to this appeal. He states 
in his petition that he had to go to his 
scountry because he was ill, and he asserts ° 
‘that Me was: in his native. village ill, when 


" * 
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the various execution applications were 
made and his agent was compelled to de- 
posit into Court the sum of Rs, 19,025-11-6, 
and hedefinitely asserts that there never 
was any adjustment between him and the 
appellant and that appellant had fraudu- 
lently misléd the Court by asserting, that 
there was an adjustment, that under the 
award and decree there was nothing like 
Rs. 18,993-11-6 due to the appellant and 
that appellant had made the claim taking 
advantage of his (petitioner's) illness and 
his absence in India, and he specifies the 
tamil month in which he returned to 
Burma and he then refers to certain cor- 
respondence which passed and appellant’s 
failure to show how the Rs. 18,993-11-6 was 
made up. 

The appellant filed an affidavit in reply 
denying ‘the ilmess and asserting that he 
had met respondent in his country between 
December and February and that re- 
spondent was quite well. In para. 4 he 
asserts that the entry in the applications 
was quite correct, that he had never al- 
leged that the adjustments were made in 
consultation with the judgment-debtor but 
that adjustments he is entitled to have heen 
made. The paragraph then  proceeds:—- 
“that the Court was notin fact misled ap- 
pears fuom the order of Mr. Justice Rut- 
ledge, dated the 20th May 19 21, and sub- 
sequent entries in the diaries.” 

On this application Rutledge, J., passed 
the judgment now appealed against. in 
which he directed an enquiry by the First 
Deputy Registrar as to the amount due and 
to whom under the award; he set aside 
the execution proceedings as being with- 
out jurisdiction and he also ordered K. K. 
N. K. Chokalingam Chetty, the appellant, 
to pay into Court the amount paid out to 
him in execution, namely, Rs. 18,993-11-6 
within four weeks. The amount to be so 
paid in should be Rs. 19,025-11-6 which 
included the Rs. 18,993-11-6 and Rs. 32 
additional costs. I find thatthe order as 
to payment into Court has been stayed 
by an order of a Bench of the Chief Court 
pending the hearing ofthis appeal, subject 
to appellant giving security for Rs. 19,000. 
After carefully considering all the autho- 
rities quoted on the question of the proper 
procedure for setting aside proceedings 
held without jurisdiction, I have come.to 
the ‘conclusion that there is considerable | 
doubt on this point, and I am of opinion - 


-that the moré Appropriate remedy. in the 


` 
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present case would be on the claim to, set 
aside the proceedings on the ground of 
fraud if the ‘facts justify such relief. But 
even if the case should be decided on the 
ground of absence of jurisdiction, it is 
necessary to consider the allegation of the 
appellant that the respondent has lost such 
right to relief by reason of the gross dere- 
liction on the part ofthe lawyers for res- 
pondent who appeared in the execution 
proceedings and never raised any objection 
that the award did not justify the execu- 
tion proceeding. .It seems to me that this 
ground of attack if admissible raises similar 
questions of fact to those which would 
arise ina suiton fraud and which can be 
ee conveniently discussed under that 

ead. E 

The assertion:in the application dated 
20th May 1921, that the "amount due 
under the decree” was Rs. 7,712-8-0 and the 


the 25th June and 31st August 1921, that 
the “amount décreed” was Rs. 18,993-11-6 
would now appear to have been in each 


instance a material mis-statement of the 


meaning ofthe award and a very serious 
breach ofthe appellant's duty to exercise 
due care: in making such applications. It 
is unnecessary to poiht out that this item 
No. 7 is necessarily the fundamental basis or 
keystone of. the entire application. If.you 
delete it, the whole application fails. If 
you alter it, the whole application is altered, 
ln my opinion it was the duty of the ap- 
pellant to avoid entering in that item 
any amount which was not an exact re- 
‘production of an amount specified in the 
decree or a mere arithmetical addition of 
two or more amounts, each expressly speci- 
fied on the face of the decree. -In every 
other instance of a departure from this 
strict rule, the application should be 
accompanied by a properly verified petition 
or affidavit ‘setting out in minute detail 
the calculation and facts rendering such 
departure necessary, and showing the exact 
relations between the decree and the amount 
specified in item No.7 of the application. 
In the case of the applications now before 
me, the sole attempt to give any semblance 
of justification for or explanation of.such 
mis-statements consisted of the entry in 
item No. 5 which was ‘similarly worded in 
each applieation, and would appear to be 
an erroneous use of that item for a purpose 
other than an acknowledgment of satisfac- 
fion- and which appears to. contain a furthér 
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mis-stàtement of faet ifthe word “adjust- 
ment" is given its plain legal meaning 
read with the .printed question in that 
item. 

In the affidavit of the appellant dated 
the 2Ist June 1922, in the present pro- 
ceeding we are informed that the appellant 
intended the word “adjustments” tó mean 
not that adjustment were made “in con- 
sultation with the judgment-debtor but 
what adjustments heis entitled to have 
made."  . ; 

In the present proceedingé the appellant 
has not filed either the original or a copy 
or a translation of the calculations, figures 
‘and entries by which he attained such 
results under the name of "adjustments" 
either in the case of the first application 
for Rs. 7,712-8-0 or for the latter applica- 
tion forthe higher figures of Rs, 18,993-11-6; 


, .nor has he placed before the Court any 
assertion ineach of the applications dated ` 


materials which would indicate the line of 
such calculations, etc. `; 

Such documents or ‘statements would 
necessarily contain in a more or less skeleton 
form some at least of the esséntial pàrticu- 
lars which the appellant should have dis- 
closed to the Court in May 1921, and June 
1921, respectively, if he had then wished 
‘to obtain an adjudication on the question 
as to what sum was decreed by the award 
or was due under the award, or as to 
whether he could justify either of his widely 
diverging claims first to Rs. 7,712-8-0 and 
Jater on the Rs. 18,993-11-6. . 

In a letter dated the 4th April 19922, the 
lawyers for respondent specifically request- 
ed appellant to render to respondent the 
‘accounts as to how appellant had arrived 
at the Rs. 19,025-11-6 levied under the 
attachment, and the reply from appellant's 
Advocates dated the 3rd May 1922 failed 
to give such account or particulars. 

In paragraphs 7, 8 and 9 of the petition 
or plaint instituting the present proceeding, 
the respondent alleged that nothing like 
Rs. 18,993-11-6 was due under the award, 
making the curious suggestion that the 
amount was “forged” and hg referred to 
the above correspondence and the failure 
io render such aeeoünts, In the affidavit 
in reply tothis. plaint or petition, the ap- 
pellant again failed to give the particulars, 
At the first hearing of this appeal in Feb- 
yuary 1923, Mr. Das for respondent informed 
ethe Court that the particulars had never been 
supplied to respondent ‘up to date, and that 
allegation Was not contradicted by the Advo« 
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cate forthe appellant, If we should be 
‘compelled to decide this case .on the 
record asit now stands, the provisions of 
s. 106 of the Indian Evidence Act and the 
rule of law underlying illustration (g) of 
s. 114 of that Act would have an important 
bearing on the case in connection with 
this failure to produce necessary documents 
and the failure to give necessary parti- 
culars for a proper adjudication on the 
merits, and a question would arise whether 
the Court would not be bound to draw 
certain presumptions against the appel- 
lant. At the same time, I noticed that 
appellant had not been cross-examined on 
his affidavit, and I am bound to hesitate 
before deciding a case on the grond of 


fraud when the parties have not been cross- ~ 


examined and when no issue had been 
framed on the points constituting the fraud. 
The Advocates had, however, addressed the 
Bench fully on the question of fraud and 
as to the application of the law laid down in 
Derry v. Peek (9) and as to the question 
whether the passagein “Kerr on Fraud and 
Mistake (1920 Edition)” at pages 8 and 9 
correctly represented the law as there laid 
down, or was incorrect or misleading, and 
they appeared to contemplate that this 
Bench was competent to decide the case on 
the ground of fraud. 

But on considering the question after- 
wards, I had a doubt on this point as to what 
had occurred in the Trial Court as regards 
the question of framing issues, etc.; so, 
with the approval of my brother Carr, I 
` gent for both the Advocates and informed 
them of my doubts, and they then stated that 
they had not appeared themselves in the 
Trial Court and were not certain what had 
occurred, Mr, Das for respondent appeared 
to think that a remand would be more 
satisfactory, but they both agreed they 
would consult with the Advocates who had 
appeared in the Trial Court, and Mr. 
Ormiston for appellant stated that he would 
send a statement in writing. On the 8th 
March 1923, Mr. Das informed me that he 
had seen Mr. Cowasjee and that he had no 
objection to*this Bench finally deciding all 
questions if we thought fit to doso. 
same day [received a written statement from 
Mr. Leach, the Advocate for the appellant in 
‘the Trial Court. At first sight that state- 
.ment might appear to indicate that this 
Bench would have full power to finally decide 
| KG (1889) 14-A. O. 337; 58 L. J. Ch. 864; 61L. T 
"an; 98 W. R..33; 94.3. P. 148; 1 Mog. 202. 


- 


CHOEALINGAM OHPTTY.v. RAMAN OHETTY. — 


On the : 


[84 1. C. 1924] 
the question, but, on closer consideration, 
I am satisfied that it shows the exact op- 
posite, and that if this Bench finally 
decided the question of fraud on the record 
as it stands, this statement alone would 
show that our proceedings would be open 
to question. It only confirms the view 
which I had previously formed that we 
are bound to remand the case :— " 

Firstly,—I notice that it does not allege 
that there was any agreement between the 
parties, waiving the duty of the Court to 
frame issues, Without such express agree- 
ment I would regard tne procedure as 
questionable and erroneous in a proceeding 
based on fraud or on any other complicat- 
ed question of fact. | 

Secondly, —I notice that the reason given 
for the omission to frame issues is à sug- 
gestion that itis notthe practice to do so 
in matters of an interlocutory nature, lam 
under the impression that it has been the 
practice to frame issues in all, complicated 
cases depending on questions of fact, and I 
am strongly of opinion that it should be 
the practice to do so even in an interlocutory 
proceeding of complicated nature. If, 
therefore, the failure of the Advocates to 
object was due to any such misunderstand- 
ing as to the practice, it would not preclude 
them from objecting on any appeal. More- 
over, the explanation fails to account 
for the omission of the Advocates to cross- 
examine the parties, and I am satisfied that 
respondent has never withdrawn his allega- 
tions of fraud. - 

Thirdly.—The reason as given in the 
statement also omits to refer to the aspect 
of the present proceeding as a suit. It 
would be the duty of the Court to frame 
issues in &.suit,and it might reasonably 
be contended that relief on the ground of 
fraud in this case could only be granted i 
a Suit. va 

I notice, however, that the order directing 
that the proceeding be turned into,a suit 
and that stamp fees be paid on that basis 
was passed about three weeks after the argu- 
ments, and I am of opinion that this 
alteration, though very proper and justified 
unders. 47 (2), would also have rendered 
itnecessary that issues should be framed 
before the ease could be decided on the 
ground of fraud., ` 

I think it probable that the real, explana- 
tion is that the Hon'ble Judge, having 
come to a decision on tbe law point, re- 
garded it. as unnecessary to. frame ‘Issueg 
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onthe questions of fac. I had come to 


this view that the case should be remand-: 


ed before 1 sent for the Advocates, and the 
statement “filed by the Advocate for appel- 
lant confirms me in that view. If there had 


. been any agreement by the parties waiving 


ihe ordinary procedure; it would have been 


a matter for careful consideration whether 
‘this Bench could approve of such irregu-: 
larity, as I fully realise that a remand. - 


imposes heavy costs on the parties, and 
I fear that any further re-hearing of the 


appeal. -will necessarily be before, another . 


Bench. 

There are ` certain ' misap prehensións 
which I think should be cleared up before 
the remand is heard. Mr. Ormiston on the 
6th March appeared to be under the im- 
pression that the sole allegation of fraud was 
the allegation as to the word "ad justments" 
initem No. 5 of the application, and this 


‘misapprehension also appears in the judg- 
-mentappealed against. On my construction ' 


ofthe plaint, and on the arguments of Mr. 
Das before this Bench, the main allegation of 
fraud consistsin the alle gations against item 
No.7 ofeach application to the effect that 
“the amount due under the decree" was 


Rs. 7,712-8-U aecording to the first applica- ' 


tion, and. that the * amount decreed ° was 
Rs. 18,993-11-6 according to the two later 
applications, The plaint does not properly 
formulate these charges except by alleging 
that nothing “like, Rs. 18,993-11-6 was 
due and that such figure was “forged.” 
I assume that’ the intention was to attack 
‘these allegations in two respects, firstly, 
‘by reference to the award as not decreeing 
‘such sumi of the face of it, and secondly, 
by concealing from the Court the 
` two facts that a, very complicated enquiry 
would be necessary to ascertain the 
‘amount, and that an adjudication would 
also be necessary to adjudge the amount as 
so fixed before the amount so specified 
‘could on any theory of law be taken as the 
decretal amount. 

The other ground of fraud based on the 
word “adjustments” appears to be under- 


‘stood by the parties, except in so far as’ 


appellant’ S: Advocate overlooks the very 
‘subsidiary aspect of that item, but any issue 
on it should be more properly expressed by 
‘reference ‘to the printed question in item 
No. 5, than by reference only to sections of 
the Code. 


I do not likea uestion of frand being tried 
without mg m bui, having dd. 
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. ed for. 


‘cution record, 


. may. consider the 
“them examined. 
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the parties should understand the points 
in issue. Nevertheless, it would. be ad- 
visable that each party should be requested 
to file a statement of his allegations or 
points in reply in order to keep ihe en- 
quiry within bounds and to have a record 
for the Appellate Bench which may here- 
after hear the appeal. 


I notice that the question whether the 
Court was deceived by the alleged misrepre- 
.Sentations was confused by theargument ad 
hominem against the Hon'ble Judge based 
on his remark which he recorded in a 


-hurried proceeding which must have been 


of a .very short duration, and in which, 
being in: some doubt, he ` very properly 
ordered amere notice to issue so as to 
avoid missing the opportunity of serving 
the respondent, who was said to be leaving 
by asteamer that dayin order to defeat 
appellant. The hurried nature of the pro- 


.ceeding and of the previous proceeding 


before the Deputy Registrar -is obvious 
from the faet,that the notice is recorded 
as having been served on the respondent 
at 1-20 E. M, at the jetty. The remark, as 
recorded, speaks for itself, and is capable 
of a different meaning from that contend- 
The Judge apparently did not 
again have anything to do with that exe- 
orwith the later record of 
the third application. at any subsequent 


“time during the execution proceedings until 
- the present proceeding. 
. the enquiry as to whether the Court was 


Consequently 


deceived should turn rather on the question 
whether the two Deputy Registrars con- 
cerned were deceived into believing that 
Rs. 18,993-11-6 was an amount decreed 
under the award when they issued attach- 
mentsand directed payment to appellant 
in respect of amounts approximating to 
that sum. An issue should also be framed 
as to whether the various lawyers who 
appeared for the alleged judgment-debtor 
were also deceived,so that the respondent 
importance of having 


If the appellant desires to base any con- 
tention: on legal advice received by him, 


‘he should cause evidence to be given on 
“such -questionsand-not ask the Court to 


make surmises as to what legal advise. he 
received, as there are features of this case 
ewhich might lead an — Court. fo 
take. a, different. VOW, Go. E" 


. 
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^ In my opinion, dt "is not desirable that ` issues “or ` take evidence but the’ position 
this” Bench-should frame the specific issues .is entirely different on the view of the 
"Oh fraud, as latitude should be accorded case taken by my brother Carr who’ wishés 
to the parties to make their own suggestions to decide the case on the facts both ds: 
‘and: to bring in any additional features regards the' question of fraud and also on 
"which their ‘Advocates consider desirable. the- ground that certain unspecified mem- . 
> My. brother Carr was transferred to tlie bers “of a leading’ firm ,of lawyers have 
‘Mandalay Court subsequently tothe hearing committed: what, in my ' opinion, would 
of ‘the appeal. I sent him a draft'of niy" amount to a gross dereliction of duty. 
judgment - for consideration and I have: ,. A perusal of that judgment” confirms me 
now received.it back together with a draft in ‘the view that this Bench isnot justified 
of his judgment and it is obvious that we in deciding the case either of facts or 
are in disagreement on.yarious points. on law without a remand. The questions 
‘In the beginning of this judgment I have of fact underlying such findings ‘should, 
raised questions as to whether the Execu- in my opinion, “be ‘properly tried before the 
tion Court had jurisdiction and power to Court comes to a final decision: ‘For the 
&appoint:à Commissioner to -go into the above reasons I dissent from all the 'find- 
award and to determine the amount 'due.' ings of fact and law come to by my learned 
Obviously the points -there discussed eq- brother so far as may be necessary to 
ually raise the question whether the Exe- enable the next Division Court to decide 
cution Court had jurisdiction to bold the all questions arising in the appeal." ` 
enquiry itself-ds.to the amount due under Under cl. 34^of the. Letters Patent the ' 
“the. award,:and ifit had not jurisdiction to -decision òf the Senior Judge shall pre- 
hold the.enquiry and determinethe amount vail where two J udges disagree as to “the 
either directly or indirectly, it-follows that . decision to"be given. I am-of opinion that 
it would not have the jurisdiction to levy this clause'applies in the present case of 
the amount in execution. Asl had some anappeal from a judgement” of another 
‘doubt as to the appropriate remedy and Judge of the High. Gourt or of the’ Chief 
took the viewthat the.question of relief on ‘Cour’ as predecessor of the High Court. Tt 
the -ground :of ‘fraud should be’ enquired has ‘been so held by the High ‘Court of 
into .before- the Court finally:decides either ` Bombayin the case of Surajmal v. Horni- 
the question of-absence of jurisdiction or man (6) and that decision was approved by 
the - question as to the remedy inthe:event +a Full Bench of that Court in:the case’ 6f 
‘of a finding asto the absence of jurisdic- Bhuta Jayatsing y. Lakadu Dhaning (7). 
‘tion, I “hate merely stated the point re- Jt was also ‘so held by the High ‘Court of 
quiring consideration «on the former ques- Madras in thecase of ‘Roop Laul v. Lakshmi 
tion -and postponed ‘the final decision -Dess -(8). Though the High ‘Court’ of Cal- 
on. each’ point soas to leave it open for eutta had held differently i inthe Full Bench 
consideration and decision by the Division - decision of Gossami ‘Sri Sri Gridharij 
Court: which will finally-decide this appeal. ` Maharaj Tickait v. Purushotum 'Gossami. 
So far :as may- be'necessary for that pur- (9) ‘that decision was really’ based on a deci- 
ose -E dissent from all -findings..of my sion reported’ as Appaji Bhivrav v. Shivlál 
brother Carr, .J., on "these questions, I CKhubehand (10) which had reference to an 
‘may also:add: that-some .of the arguments: . appeal from the mofussal as shown by the 
advanced against relief being granted on decisions‘of the'same Court quoted above, 
such ‘grounds ‘took the form o£. questions Moreover, the Calcutta High Court. “has 
of.f&ct which, in my opinion, have not sincecome toa different’ decision as ‘to 
‘been. properly in issue or tried but which another class'of appeal under cl. 15 of the 
‘will be tried on the re-hearing: The Trial Letters Patent of that Court in J adu -Nath 
' Judge obviously took the view that -the -Dandüpat v. Hari K ar, (11) and the princi- 
‘case involved a gross'abuse of the process ple of that decision should equally apply to ^ 
"Of the Court’and I am ‘of the same opinion : ' (8) 47 Ind. Cas. 449; 20 Bom. L.'R. 185-at p. 218. 
-and “I regard it as important that. the Ko 50 Ind. Cas. 715; 91 Bom. L R. 197; 43 B. 433 & 
“gravity of the issues involved in this case 492 
.Should “be realised by every ‘body ‘con- ` (8) -29-M 


9) 10 0.814; 5 Ind. Dec. TE E "ds 
"cerned, The Trial Judge decided the ‘case 0 3 B 204.3 Ind. Dec T E 


"On vA law: point and for that'Teason he. pro- i 18 Ind. ‘Ga 3; it C. pes J, 209; 7 0. W l 
ai thought. it: unneéessary-to - frame aD 4 s. 25 ATO, NL. 


- 
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"n appeal from .3 Judge exercising: the 
Original Jurisdiction’ ofsthe «Court. For 
a like reason the decision of the Allahabad 
High Court.in the case of Lachman Singh v. 
dam- Lugan, Singh (19) appears to'be: in 
point.. °° ce a a n C59 
.: If my. brother ‘Carr agrees with” above 
statement of the law on this point Ipro- 


pose to pass the following order, as re- the i 
. directed that that the award be filed and 


presenting the decision of the Court:— . 
“YT direct’ that the case be ‘remanded to 
the Original’ Jurisdiction of the Court for 
the framing of issues on the question of 
fraud ‘and all defences thereto, ‘and .the 
‘hearing .of evidence thereon in conformity 


with the remdrks in’ the previous pages, 


ofthis judgment. And I further direct 
that, on such issues being framed and eyi- 
dence taken, the records ‘thereof and ‘the 
findings which may be come to thereon 
shall be placed before’ such Division Court 
as the Chief Justice may direct for a final. 
hearing 'of.'the appeal on its merits. 1 
further direct that the question of costs be. 
reserved for final decision by the Division 
Court :which may finally hear the appeal. 
I have placed a draft’ of these further 
remarks before my brother Carr for his 
consideration .when returning ‘his draft 
judgment to him for re-consideration and he 
has not dissented on the question of cl. 34 
of the Letters - Patent being applicable to 
this decision: XM zi 
- Carr, J.—The facts of this. case are as 
.follows:—The parties were partners. ‘Dis- 
putés arose between them and were sub- 
mitted to arbitration. On the 9th May. 
1920, the arbitrators made their award, and 
on the 19th July, forwarded it to the Chief 
Court of Lower Burma with a request that 


t 
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was -opened:' The present respondent filed 


 objeetións and contended also that the pro- 


‘ceedings should be postponed until after 
the decision of Civil Regular Suit No. 322 
of 1920, which he had instituted on the 
29th June, and in which he sought to have 
the award set aside. ‘The objections were 
disallowed :and on the 9th September 1920, 
the ‘learned’ Judge on ‘the Original Side 


. be enforceable as a decree. 


An appeal against this-order was dismiss- 


ed. Suit No. 322 was also subsequently dis- 


t 


it be filed, stating that they ' did so at the- 


request of the present-appellant.. 


' This award is a lengthy document of thirty- 
one paragraphs. . The first twenty-nine . give 
detailed, instructions; the thirtieth directs 
that when all these instructions have been 


carried out “each.of them (the parties). 


shall make good.excess or deficit in cash.” 
‘The’ thirty-first paragraph is unimportant. 
It is clear.on a perusal of this award that 
it is not really final.’ It does not fix either 
of the parties with a definite liability .to 


the other. .Nor is it possible without go- 


ing beyond ‘the award itself to fix any.such. 
liability. . . i i i 


Miscellaneous Proceeding No. 146 of 1920.. 


«(12) 26 A 10; A. V. N1903) 162. . - * 
|^. Bà 


missed. 

On the 20th May 1921, the present appel- 
lant filed “an application for execution of 
the award-decree (Execution No. 110 of 
1921) Head No. 5 0f the application form 


reads "Whether any and. what adjustment _ 


of the matter in- -dispute has been made 
between.the parties subsequently to the 
decree." Against “this: head was entered 


“In pursuance of the decree adjustments 


have been made as a result of which 
there remain due ‘to: the decree-holder 
Rs. 7,712-8-0.- With the addition of costs a 
total amount of Rs. 7,728-8-0 was shown as 
due, against head No, 7. 

The application ‘was for the arrest and 
imprisonment of the judgment-debtor, It 
was accompanied’ by an affidavit in which 
it. was alleged that the respondent was 
leaving for Madras by steamer that same 
evening. In para. 2-ofthis affidavit it was 
stated:. “The above-named S.P.S.T.R.M. 
Raman Chetty (respondent) has neglected 
to comply with the :requirements of the 
said decree, under which there remains 
due to “in (sic) the sum of Rs. 7,712-8-0.” 
An. immediate warrant was asked for. This 
was refused by the Deputy Registrar and 
the application went before the Judge. He 
too refused to issue a warrant,.but ordered 
issue of..a notice toshow cause, In his 
order the .Judge said: “If it were clear on 
the face of the award that.the sum speci- 
fied.was due on the decree I would have 
no hesitation in issuing a warrant for his 
arrest. But such is by no means clear 
on the face of the award which is a com- 
plicated matter between-two Chetty firms,” 
The Deputy Registrar had given similar 
grounds ‘for -his refusal to issue a warrant. 

Thereafter: the: execution proceedings 


"were dealt with by the Deputy Registrar 


and “never again came before the Judge. 
* The notice was served on the same day 
(20th May) butapparently respondent did 


— 
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leave on that day. But-he must have had 
time to give some instructions. On the 
23rd May Counsel appeared for the res- 
pondent and ‘asked for time to file objec- 
tions. On the 20th June an affidavit sworn 
by respondents agent was put in. In 
this-he stated he had.sent two letters and 
one telegram to the respondent and had 
received no reply. He drew the inference 
either that respondent was not at his home 
or that he must be. seriously ill, and said 
that- it was, impossible to prepare objec- 
tions without .proper instructions from 
his principal. Further time was granted 
till -the 4th July. . ^" LAE 

' On the 27th June the appellant filed 
“an amended application.. This was the 
same as the first except, that .against head 
No. 5 the, amount shown as‘due ‘was 
"Rs. 18,993-11-6, instead of Rs. 7,712-8-0, 
and. that there was a corresponding altera- 
tion against.7. This application was ac- 
companied by an affidavit in which appel- 
lant said: | “ The mistake in my former 


affidavit was due to the figures having to . 


be worked out in great haste, the defend- 
ant. being about to.leave the jurisdic- 
tion of the Court." On this’ coming, up 
‘on the 4th July the. respondent's Counsel. 
again took time ‘to the 18th July. On 
this date respondent’s Counsel stated that an 
appeal had been filed and application for 
stay of execution had been made on the 
Appellate Side. The Deputy Registrar 
adjourned the matter till the 21st July, 
sayihg that if by then no order for stay 


had been received he would: proceed with — 


the application. On the 21st July the 
Deputy Registrar ordered execution to 
issue a8 prayed. 


Process-fees were not paid and “on the. 


16th August the application was struck off. 


With reference to the statement. of 
respondent's Counsel on the 18th July it 
should be noted that the appeal.Oivil Mis- 
cellaneous Appeal No. 69 of 1921 had been 
filed ‘on the 15th , March .1921. On the 
15th July the application for stay was 
filed. It was rejected on the 16th August. 


- On the 3rd September 1921, a fresh 
application for execution was filed by the 
appellant. On this a warrant was issued 
for attachment of certain pro-notes-in the 
possession of respondents agent. .-An’ 
order was also, issüed to respondent's 


agent to appear for examination on .the* 


9th. September, ` Instead of appearing he 
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paid, in the amount alleged to: be due 
under the decree. At the same time. he 
applied that the: appellant should not be: 
allowed to withdraw the money without 
furnishing security. This application was | 


‘finally rejected on the 3rd October and on 


the following day the money was paid out 
to appellant's Counsel. 


, On: the 2nd June 1922, the respon- 
dent filed an application praying that . 
appellant be called upon to show cause 
why the execution. proceedings should : 
not be set aside and why the amount 
realised should not be refunded. In this. 


: pétition he denied that there had been any 


adjustments between him and the appel- 
lant and alleged that the latter had fraudu- 


lently misled the Court by alleging. that : 


there had been an.adjustment. He alleged 
further that nothing like Rs. 18,993-11.6 
would be due by him under the award. He | 


“said also that appellant had taken advantage 


of his illness:and absence in India to realise 
this sum, Finally he said that on his return. 
to Burma he had called upon the appellant 
to furnish an account showing how he had 
"forged the sum of Rs. 18,993-11-6" but 
had received no reply to this question. 
Appellant filed an affidavit in reply to 
this petition. In it he denied the charge 


of frau¢ and said that he had never alleged 


that adjustments had been made with the 
respondent. He further alleged that the 


amount realised was due to him. Respon- 


dent filed a counter-affidavit in reply. | 

The respóndent was required to stamp: 
his petition as a suit and it was. heard. No. 
witnesses were examined and the matter was 
decided on the Court records and the 
affidavits. 


The learned Judge on the Original Side 
held that there was no fraud, and that the 
Court had not been:misled by the appel- 
lant's representation, since it had the decree’ - 
before it'and eould not'have been misled 
as to the nature of the decree. He pointed 
out, however, that what .the appellant in 
his application had called an adjustment 
was .clearly not an adjustment within the: 
EUER of O. XXI, rr. 2 and 11 of the C. 


He held that the (award) decree was not 
one capable of execution and that the Court, 
therefore, had no jurisdiction to order exe- 
cution. He ordered the appellant to pay 
into Court the amount which had been paid ' 
to him, and further directed. an enquiry ' 


_ (84 Í. 0: 1924]- 
by the Deputy Registrar as to the amount 
due, and to whom, under the decree. 

Against this order this appéal was filed. 
Counsel ‘for the respondent did not in the 
first instance argue that there had in fact 

. been fraud, but this issue was raised by my 


learned brother Lentaigne, and has been: 


fully argued. 


- After careful consideration I am of-opinion . 


that there- was no fraud, and that we have 
on the record' sufficient material for this 
finding. That the appellant used the 


word “adjustment” in an incorrect and ' 


misleading sense is ‘clear. But there seem 


“to be no grounds for holding that he did 


so with intent to deceive, In his affidavit 


filed along with the first application he 


said that respondent had failed to comply 
with the requirements of the decree, and 
it is clear that he could not have misled 
the respondent himself . into thinking that 
there had been an adjustment between the 
parties. Respondent must necessarily have 
known that he had'not been a party to. any 
Such adjustment. - And" it is difficult to. 


believe that respondent's agent and’ legal ` 


advisers were misled. The latter had ap- 
peared for respondent in. the original pro- 


ceedings and on his behalf had strenuously’ 
opposed the filing of the award. They had. 


-appeared for him in an applieation, for 

review of the order filing the award; and. 
also in Suit No. 322 in which he sought 
to have the award set aside. They did not 
appear for him in his appeal, which was 
pending at thetime of the application, but 
if they did .not at that time know of the 
pendency of that appeal they certainly did 
know of it by the 18th July. Could they, 
in these ‘circumstances, have believed that 
there had been an adjustment between the 
_ parties? In my opinion they could not. 


But if in the first instance they had been 


so deceived thé amended ‘application and 
affidavit of the 27th June must have opened 
their eyes. That affidavit was, in my opinion, 
quite sufficient to show that the word “ad- 
n justment" as used by the appellant did not 
mean an adjustment between the parties ab 
which the amount claimed was. agreed to 
. be due. The statement that the mistake in 
the earlier applicaticn and affidavit was due 
to the fact that the figures had to be work- 


, ed out in great haste directly contradicts : the Judge. 


the idea of any such adjustment. The 
suggestion that there might'have been an 
adjustment which, without. definitely fixing 


.. the amount due, left that amonnt ascertain-, 
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able by a mere. arithmetical calculation, 
seems to me hardly tenable. But on the 
assumption that that theory is tenable this 
second affidavit clearly gave the respondent's 
legal advisers sufficient material for the 
filing ofan objection without waiting for 
specific instructions from their cilent. They 
could, and should, have objected to the 
amendment and have asked the Court to 
order’ the examination of the appellant and 
to require him to explain how he arrived 
at the amount due and how it was pos- 
sible for him to have made such a great 
mistake in his first application. Why they 
did not take this obvious course it is Impos- 
sible tosay. That they did not do so would 
be. next to incredible were it not apparent 
on the records, 

“Nor ean [hold that, the Court was deceiv- 
ed.. Both the Deputy Registrar and the 
Judge at the outset recognised that the 
decree: did not- make it clear that any 
specific sum was due and that for the state- 
ment that such a sum was due they had 
nothing but the allegation of the appellant. 
On that recognition they took the entirely 
proper course of refusing to issue a warrant 
and of issuing instead a notice giving the 
respondent the ‘opportunity of showing 
cause. 


When the amendment was filed the 
Deputy Registrar might perhaps have asked 
the appellant: to explain, but I do not 


. think it was incumbent on him to do so. 


The respondent was represented before him 


. by one of' the leading firms of lawyers in 


Rangoon and ifthey took no objection, but 
merely sought to gain time, the presump- 
tion was that they had no valid objection to 
offer. 


. It has been suggested that the fraud 


lies more in -the statements of the amount 
alleged to be due, against head No. 7 of the 
applieations for execution, than in the 
incorrect use ‘of the word "adjustment." I 
am unable to agree. Those statements could 
deceive no one. Obviously the respondent 
could not bé deceived and both his legal 
advisers and the Court had only to look at 
the award to see that it did not award any 
specific sum. That the Court at any rate 
recognised this from the start is clear from 
the orders of both the Deputy Registrar and 


In my opinion, therefore, the learned 
Judge on the. Original Side was right in 
holding that.there was no fraud, and the 


886^ 


execution -proceedings cannot be set aside 
on the ground of fraud. 

- Nor do I. consider that we should return 
the, case for a further finding on this ques- 
tion. Mr. Das for the respondent has: stated 
verbally that he has. no objection to this 
question being decided on the materials on 
the record. And Mr. Leach’s reply to Mr. 
Justice.Lentaigne's question on this point 
appears to me to be a contention that all 
the points arising were fully heard .and 


decided. by learned Judge on the Original. 


Side. 
Apart from these statements of the learned 
Counsel I am of opinion that there is no 


ground for a returnfor further findings- 


Though no issues were framed there can be 
no doubt that the parties were fully aware 
what questions were in fact in issue. The 
respondent had alleged fraud and if he had 
further evidence to prove fraud and wished 
to have it taken he should have asked for 
this to be done. And if he wished to have 
the appellant examined he should have 
asked for this. There is, I think, no room 
for doubt that.the respondent intended to 
rely on the records alone. 


The question remaining is whether the 


learned Judge was right in setting aside- 


the proceedings on the ground. of want of 
jurisdiction. 


He held that the award was in fact ins 
capable of execution and that, therefore, the ' 


Court in executing it acted without juris- 
diction.” In his order he discussed two 
decisions of Judicial Committee, The earlier 


of these is Mungul.Pershad Dichit v. Grija ' 


Kant Lahiri (13). In this their Lordships 
held that “Although the execution of a 
decree may have been actually barred by 
time at the date of an application made for 
its execution, yet, if an order for such execu- 
tion has been regularly made by a competent 
Court, having jurisdiction to try whether 
it was barred by time or not, such order, 
though erroneous, must, if .unreversed, be 
treated as valid.” On page 55* of the report, 
in the summary of theargument, I find follow- 
ing: “ Counsel arg sued that, as a decree, 
of which the execution was alr eady þar- 
red, could not be revived, this decree could 
not, by the proceedings taken in 1874, have 
been rendered capable of being executed. 


Sir Barnes Peacock observed, that the objec- 


tion that execution had already i in. 187 4 been 


(13) 8 C. 51; 11 C. L. R. 113; E A. 123; d Sar, P. 9. 
J. 249: 4 dnd. Dec. (N. 8.) 32. (P. Œ). 
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barred, if tenable, should have been take 
before the making of the orderof the 8th’ 
October 1874.” On. -page 59* in the course . 
of his judgment Sir Barnes Peacock said: 
“Here an order for attachment was made 
by the Subordinate Judge on the 8th 
October 1874, after notice ser rved on the judg- 


. ment-debtor on the 23rd September 1874, to- 


show cause why the decree should not be exe- 
cuted against him. The order was made by 


“a Court having competent jurisdiction to try’ 


and determine whether the decree was- 
barred by limitation.” l 

This statement of the facts shows that 
that case and the present one were very 
closely parallel. Excluding unessential- 
details—the name of the Court. and the 
dates—we have only. to strike out the last 
three words of this quotation and to substi- 
tute the words “capable of execution " and - 
the quotation becomes exactly applicable to 
the pr esent case, 


wean 
Iy 


* Assuming : 2 
was barred and that the Subordinate J udge 
ought to have dismissed the petition upon 
the ground of limitation, although it was ` 
not set up or relied upon by the judgment- 
debtor, still his order, though erroneous was 
valid, ‘not having been reversed." Still on. 
the same Page he said: “The J udges said:. 
‘A decree once dead no proceeding , by 
means of an application out of time could 
revive it, But as already observed, the. 
Subordinate Judge had jurisdiction upon 
the petition of the 8th October 1874 to. 
determine whether the decree was barred 
on the 8th October 1871 and he made 
an order that an attachment should issue. 
He, whether right or wrong, must be 
considered to have determined that it was 
not barred." He went on to point out that 
the order if not reversed was-as valid as if 
it had been affirmed on appeal by the High 
Court. . 

The learned Judge on the Original Side 
held that this decision was nof applicable 
because “In that case there was a decree 
of the Court capable of execution if, not 
time-barred.” lam unable to agree with 
the view. If.the decree in that case was 


tirne-barred it was incapable of execution. 

And if a decree is incapable of execution 
it makes. no difference whether 1t was so ab 
initio or has become so by laps of time. 


* Ap PI this decision of the Privy Ooun-- 
eil to this-easeT am of opinion that, on. 
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an application for execution of this decree 


the Court had jurisdiction to decide whe- . 


ther the decree was :capable of execution 
| or not, and that, having actually executed 
‘the decree the Court: must- be: considered 
.to. have decided that it was capable -of 
execution. And further it must -be Held 
that the order of the Court, though 


| erroneous, is valid, not; having been re- : 


J 


. versed. y E l 
. Thenextcaseis Ram Kirpal v. Rup Kuari 
: (14). The headnote (in 11 I. AJ) ,reads;— 
:“A Judge having decided in’ the course of 
‘execution proceedings that the decree aç- 
.:cording to its true construction, awarded 
‘future mesne profits, held, that such decision. 
having been or become final was binding 
" "between the parties, and. could not in 4 
:later stage of the,execution proceedings be 
-getaside and the future mesne profits be 
disallowed.” "e 

. On page 42* their:Lordships said: “It was 
contended at the bar, on. behalf of the 


' respondent, that if the decree of the Sudder . 


-’ “Court did, not award mesne profits, Mr. 
:Probyn ‘had no ,jurisdiction to hold that 
it did and consequently that in- that 
ease the subsequent orders, "which were 
"based upon Mr. Probyn's judgment, were 
properly reversed by the High Court, who 
"were. correct in putting their-owr construc- 
tion upon the decree of the Sudder Court. 
Their Lordships.cannot concur in that view. 
The decree of,the Sudder Court was a 
written document. Mr. Probyn had juris- 
diction to execute that decrée, and it was 


consequently within his jurisdiction, and, 


it was his duty to-put a construction upon 
it.. He -had as much jurisdiction, upon 
_examining theterms of the decree, to decide 
that it did;award mesne profits as he would 
have had to -decide-that-it did not." They 
went on to: say that the -High Court erred 
in deciding :that ‘the: -decree did not 
award mesne profits, because Mr. Probyn’s 
| decision that it. did was binding upon the 
' parties. ; | 
The learned. Judge dismissed this deci- 
sion’ also as‘ not. applicable to this ‘case 
‘because “ Mr. Probyn in passing an inter- 
locutory judgment in execution: was con- 
Struing a decree presumably capable of 
execution," Here again I must differ, If 


'.(14) 6 A. 269; 11 I: A. 37; 4.Sar P, C, J. 489: 3 Ind. MED: pr 
d ^5 EN MR "^, proval of the earlier decision, which they 
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-upon a correct construction, the decree did 
notaward mesne profits then it was, to that 
. extent, a decree not capable of execution. 


. But the Judge held that it did award mesne 


. profits, or in other words that it was execut- 
- able in this respect, and it was held that, 
: right or wrong, his. decision. was valid and 
binding on the parties. . 
This ease is not so closely parallel with 
: the present one as was that last discussed. 
. But it does re-iterate the principle that 
where a Court having jurisdiction decides 
. a, question that decision is validand bind- 
.ing unlessreversed. It is in this that it 
differs from the case of Kalka Singh v. Paras 
Ram (4) in which it was held that that an 
"order made without jurisdiction is a nullity 
and must be disregarded. The facts as 
stated’ in the judgment of their Lordships 
‘on. page 70* were “ Kaika Singh and Chet 
Singh, the. present appellans, held a decree 
dated the 10th October 1866............ The 
decree of .the 10th of October 1866 did 
not contain any order or direction for 
payment of mesne profits. | 
- The. present appellants, however, made 
‘an application in their suit for payment to 
‘them of mesne profits accrued during the 
time they were out of possession after the 
decree of the 10th of October 1866. On the 
3rd.of April 1877, the Deputy Commis- 
‘sioner made an order in assumed execution 
of -the decree giving the decree-holders 
mesne profits,” 

, Later, on the same page, their Lordships 
said: “It is not disputed that the Court exe- 
cuting the decree of the 10th of October 1866 
hadin faet no powerto award mesne profits 
not mentioned in that decree, and their Lord- 
‘ships agree with the Judicial Commissioner 
that the order of the 3rd of April 1877 was 

“no decree and was made without jurisdic- 
tion.” l 

_ Again, on page 74*, they said: “The truth 

"is, there was no decree for mesne profits, and 
the Court could-not, under the guise of exe- 
cution, either add words to the decree or 


‘ This seems to be in favour of the view 
taken by the learned Judge on the Original 
Side and against the appellant's ease. But 
ifthis-is so then itis clearly contrary to the 
decision’ in -Mungul Pershad's case (13) and 
if that were so one would have expect- 
ed their Lordships to express their disap- 


eer 
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‘did not do. Thé distinction between the 


. . 4 
two cases seems to be that inthe earlier case 


, the Judge construed the decree as awarding 
mesne profits, and it was held that he had 
jurisdiction to do so. In the later case it. would 
, Seem that there was no question of construc- 
tion of the decree. The Duputy Commissioner 
appears to have passed an order supplement- 
ing the decree by granting mesne profits 
though there.had been no mention of them 
in the decreeitself, This obviously was an 
order that he had no jurisdietion to pass in 
execution. In my view, therefore, this deci- 
sion is not an authority in favour ofthe 
order now under appeal. 


In Venkatanarsimha Naidu v. Papam- 
‘mah (19) the Madras High Court held, on the 
authority of the first two, cases above dis- 
cussed and of Bani Ram v. Nanhu Mal (16), 
that when a Court. had executed a decree 
which was, in fact, unexecutable it must 
be held to have construed the decree as 
executable and the execution proceedings 
were valid. 

Bani Ram's case (16) was very similar to 
that of Ram Kirpal v. Rup Kuari (14) to 
which their Lordships referred in their 
judgment, and does not call for separate 
discussion. 

I agreé with the learned Judge on the 
Original Side that the other cases mention- 
ed in his judgment do not carry the ques- 
tion any farther, 


On the authority of these three ‘decisions 
of the Privy Council there can be no doubt 
that if the Court, in the execution proceed- 
ings, had come to a specific finding that the 
decree was executable that would have been 
a/valid and binding decision. And Mungul 
Pershad Dichit's case (13) is authority for the 


view that though the Court did not come to’ 


a specific finding on this question, yet since 
it executed the decree, it must be considered 
to have held the decree executable, and that 
its order is valid and bindirig. 


I would, therefore, allow the appeal - 


and set aside the order of the Court 
below and direct that the money de- 
posited in Court be re-paid to the 
appellant. I would also direct the re- 
spondent to pay the appellant’s costs in 
both Courts. 


m bs i en d p. UE ar (N. 8.) 742, 
. A. 181; 7 A. 102; 4 Sar. P. O. J. 564; 
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Mr. Leach, for the Appellant. 

Mr. Das, for the Respondent. ' 
JUDGMENT OF THE FULL 
BENCH. 

Robinson, C.J.—This is an: appeal 
under el. 13 of the Letters Patent from a 
Division Bench of this Court, the Judges 
composing which differed in Opinion, 

-My brother. Lentaigne was of opinion 
that the matter should be remanded for the 
purpose of framing is$ues on the question 
offraud and all defences thereto, and the 
hearing of evidence thereon: and on that 
such issues being framed and evidence 
taken, the records thereof and the findings 


< thereon should be returned to this Court. 


My brother Carr was of opinion that the 
appeal should be allowed ; that the order of 
the Court below should be set aside; and 
-that the. money deposited in Court be re- 
paid to the appellant. 

The facts.which gave rise to this litiga- 
tion are as follows :— 

The present appellant and the respondent 
were partners in a money-lending business. 
Disputes arose, and they desired to dissolve 
their partnership in order to decide what 
money or what securities Should be taken 
by each of them. The disputes between 
them were referred to the arbitration of 
four Chetfiars. The arbitrators made their 
award in writing. It is a very long and 
complicated document deciding that certain 
securities of a certain estimated value 
should be taken by one party, and certain 
others of a specified value were to be taken 
by the other. The award indicates the 
manner in which calculations are to be 
made and lays down the rules to govern 
the account taking in respect of a large 
number of questions. It does not decide 
what sum is due by one to the other, but 
purports to lay down principles upon which 
the two parties should make calculations 
and arrive at a final division. The respond- 
ent then filed a suit to set aside the award. - 
The suit was eventually dismissed. On 
this suit being filed, the arbitrators, at the 
request of the appellant, submitted their 
award to the Court with the request that 
it be filed. The Court filed the award, and 
it, therefore, in accordance with the pro- 
visions of s. 15 of the Indian Arbitration Act, 
1899, became enforceable as if it were a 
deeree of the Court. On the 20th of May 
.1921, appellant filed an application for exe- 
cution of the award. ‘In column 5 of the 


application itissetout "In pursuance of 
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the decree adj ustments have been made as 
a result of which. there remains due to the 
decree-holder Ra..7,712-8-0." The mode in 


which the assistance of the Court was re-. 


quired is put down as “By arrest and im- 
prisonment of the judgment-debtor." The 
matter came before the Deputy Registrar. 


The Deputy Registrar's order, is. “The. 


award isa very complicated and lengthly 
document and it does not award a specific 
sum.against respondent. The amount for 


which execution is asked for has, itis. 


stated in column 5, been:arrived at as the 


result of adjustments made ‘according to: 
the award. This is.a case in which the. 
respondent must haye an opportunity of 
showing cause and I decline to issue a. 


warrant .of arrest without first issuing 
notice." l 
The matter was forthwith laid before my 


brother Rutledge, who took the same view. . 


He said: “If it had been clear on the face 


of the 'award that the sum specified was. 


due on the decfee, I would have issued a 
-warrant. But such is by no means clear 
on the face ofthe award, which is a com- 
plieated matter between two Chetty firms." 
Respondents were given time to file their 
objections on.the 20th June, and against 
on the 4th July 1921. In the meantime 
on the 27th of June 1921, an amended ap- 
plication was putin. It wasamended only 
. in respect of the amount for which execu- 
tion, was sought which is therein raised’ 
to Hs. 18,993-11-6. It was alleged that 
owing to the departure of thé respondent’ 
to Madras the so-called adjustments had 
been very hurriedly made, and that mis- 
takes had occurred. On the 4th of July, 
respondent's Advocate asked for further 
time which was granted to the 18th of July 
192]. On that date, respondent's Counsel 
stated that an appeal had been filed and 
stay of execution applied for, and he was 
giyen time. to the 21st of July to produce 
an order of stay. -On the 21st of July no 
stay order having.been produced, warrant 
of arrest was ordered to issue. It did not, 
in fact, issue as.the appellant did not file 
the necessary costs although given several 
adjournments to do so. Then on the 31st 
August a third applieation for execution 


.was filed by the appellant. .Exeeution: 


was asked (1) by an order to the agent of 
the respondent to attend for examination, 
(2) that certain specified promissory-notes. 
. Should be seized. and brought into Coart, 

and (3) à..prohibitory.order in.respect of-a 


, $ 
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Specified mortgage-debt. On this, on 3rd 


_September without any notice, attachment 


of the ‘:promissory-notes and mortgage was 
ordered: to issue, and the matter was fixed 
for hearing on the 9th of September. 
When the attachment was sought to be 
executed, the respondent's agent paid the 
amount claimed into Court, andit was sub- 
sequently withdrawn by the appellant. 

' No appeal against this order was filed 
and any appeal-would now be time-barred. 
But on the 31st.of May 1922, some nine 
months later, an application to set aside 
the'order of the 3rd of September was 
filed. It is based on the ground of fraud. 
The matter was argued before my brother 
Rutledge, and his decision was that the 
Court: had no jurisdiction to pass an order 
.exeeuting the award which, in his opinion, 
was incapable of execution, and he set 
aside the proceedings and ‚execution. and 
deelared them to be invàlid. He, then 
took up the ease asit had been left when 
the order to file the award was passed. 
His order then directed an enquiry to be 
made by the First Deputy Registrar as to 
the amount due, and to whom it was due 
under the award.. In short, he passed an 
order which is equivalent a preliminary 
decree in a suit to enforce an award. 
From that order the appeal is filed in which 


‘the two learned Judges differed in opinion, 


and the matter thus comes before this Bench 
in further appeal. 

It may be open to question whether the 
whole of these proceedings were not very 
irregular; it may be open to question as 


.to whether it was open to the learned 


Judge on tlie Original Side to convert this 
matter into a suit as he has done; and it 
may be open to doubt as to whether s. 47 (2) 
ofthe O. P. C. authorises such an action. 
But we have been asked by both parties to 
decidé one question, viz., whether the order 
of the 3rd September 1921, not having been 
appealed against and having thus become 
final and binding, can now be set aside; 
and that, if it is our decision that it can be 
set aside or treated as a nullity, to merely 
confirm the decree or order of*the Original 
Side and allow an enquiry to be held. It is 
clear that the award does not specify any 
final sum as due by one party to the other. 
It isclear that the: award is iu no sense a 
final decision of the matter in dispute, and 
„that itis more in the nature of a ‘prelimi- 
.nary decree from- which.a final decree can 
only be arrived at after an enquiry such as 
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has now been. dieere Were- we...to..set 


“aside all these proceeding es and merely hold 
-that the award is incapable .of execution, 


_ ‘the: parties would find themselves; merely 


where they- were -before a reference was 
made to the arbitrators. Both parties.desire 
“that the award. should be worked out and 
2. position has. now been reached.in. which 
this can. be satisfactorily done, aud, there- 
foré, Ido not consider that. we. are” called 


. upon or bound to interfere. |. EET 


The question for ‘decision, then, : “is whe: 
ther the order of the. 3rd September, has 
become final and. binding so that the Court 
has no jurisdiction to deal with it at all, or 
whether it was from the beginning a mere 
nulity. 

There can be no question that the award, 
as it stands, is incapable of immediate exe- 
cution ; but an examination of the account- 
books, the securities and, documents, made 
.on the lines: indicated in the- award will 
enable the Court- -to decide what sum of 
‘money. is due: by one party: to the” other and 
to pass orders ds to which of the two is 
entitled to the various securities. 


We have been referred to several deci- 
‘gions of their Lordships of the Privy Council. 
The’ first is the case of Mungul: Pershad 
Dichit v. Grija Kant Lahiri (13) What 
"was decided there was: 
upon a course of action is bound to dismiss 
‘the suit, or to decree for the defendant, if 
it appears that the cause of action is barred 
-by limitation. But if, instead of dismissing 
the suit, he decrees for. the plaintiff, his 
‘decree is valid; unless reversed upon 3p- 
.peal; and the ` defendant cannot, upon an 
‘application to execute the decree, set-up as 
an answer that the cause of action was 
"barred by limitation.” It was held that.the 
‘Judge must be considered. to Have deter- 


mined that the suit was not barred ;and.if. 


his decision was not reversed on appeal, it 
became binding on the parties even though, 
as a matter of fact, the cause of. action had 
been barred by time, In such.a vase: there 
- could be no question that the Court. had 
jurisdiction to decide the question of limita- 
tion and that being so, he has jurisdiction 
to decide that it was barred or that it was 
not barred. He has jurisdiction, 4e.; to 
‘decide rightly or to wrongly. But: if he 
decides wrongly, and the parties allow. the 
decision to become final and binding. by, 


not appealing therefrom, his decision can 


- bod 
* 


no E be questioned. . 
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„execute that decree, and it. was consequent- 


: duty to put a constructiow upon it. 


.as' much jurisdiction, upon examining’ the 
‘terms: of the: decree, to decide that: it did 


UA Judge in a suit. 


profits. 
made-an order in assumed. execution of the 


' [84 I. ©. 1924] 
- In. ‘the next: case, Ram. Kirpal v. Rip ` 


:Kuari (14), their Lordships: were dealing 
:with the ‘execution of æ dectee.- Execution 


. -was sought for mesne profits, and the ques- 


-tion as to whether the decree -awarded any 
mesné profits; according to its true ‘con- ` 
struction, arose.’ Their Lordships say: “It 


"was contended. at the bar, on behalf of 
-the .respondent,. that? if the decree of tlie 


‘Sadar Court did not award mesne profits, 
"Mr. Probyn had .no jurisdietion to hold 


.that it did, and consequently that in that 


‘case the subsequent . orders, whieh -were 


. based upon: Mr.. Probyn's judgment, were , 


properly: reversed by the High.Court, who 


“were correct in putting their own construc- 
tion upon the decree ofthe.Sadar Court. 


, T heir Lordships cannot concur in that.view. 
The decree of the Sadar Court was a written 
Mr.. Probyn had jurisdiction .to 


‘ly. within his jurisdiction and ‘it. was his 
He had 


award mesne profits as he would have had 
to~. decidé that it -did not.. The High. 
‘Court assumed: jurisdiction to decide that 
the decree did not award mesne profits, but 
whether their construction . was: right'or ` 
-wrong,ethey erred in deciding that it did 
not, because: the parties were. bound . by 
the decision of Mr. Probyn, who, whether’ 
right or wrong, had decided that it. did—a 
decision which, not having been appealed, ! 
was final $nd binding upon: ihe parties 
and those claiming under them.” ^ 
The last case is that of Kalka Singh. ace 
Paras Ram (4). This case also. related ‘to 
‘execution imrespect of mesne profits: The 
‘decree in that case made no mention what- 
ever of mesne profits; all that was decreed 
was' & right- to recover a seven-annas' share 
in a certain. talug. The decree-holder made 
an application’ for payment to them: of mesde | 
‘On this the Deputy: Commissioner ` 


decree- giving the. decree-holder's -mesne 
profits. His order was affirmed by the.Com- 
missioner, and :a second. appeal- to the 
Judicial Commissioner was held to be im- 
admissible. The order of the Deputy: Com- 
missioner was not proceeded with. for some, 
.reason, and several years later, an appli- 
cation to proceed.upon it was dismissed 
by the District Judge on the ground: that 
there was no decree giving mesne profits: to 
the applicants, His “decision was, affirmed 
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by the Judicial Commissioner. Jt "was 
contended that.the decisions of the District 


Judge and the Judicial Commissioner were ` 


beyond their jurisdiction and' ought to: be 
disregarded on the technical ground, that 
they were .bound ‘by the order of the 
Deputy Commissioner. -Their Lordships 


held, it: being not disputed that the original 


decree didnot give mesne profits, the Deputy 
Commissioner in executing that decree had 
. no power to award mesne profits, and. his 
order awarding mesne profits was made 
. without jurisdiction. -The application .to 
ehforceit was, therefore, properly dismissed. 
‘Later on, they say "the truth is, there was 
no ‘decree for mesne profits; and the Court 
could -not, under the guise of execution, 
either add words to the decree or give it a 
new: and extended effect," 

Itis thus clear that the answer to the 
question before us turns om the question 
whether the -Deputy Registrar had any 
jurisdiction to execute ‘the award for the 
" sums specified in theapplieation. He could 


‘enforce the award as if it were a decree of. 
and the Court were fully aware that there ` 


the Court; but be had no jurisdiction to 
` add’ to the award or to extend its scope. 
In the first two cases cited the Judge had 
obviously jurisdiction and, even though his 
decision was obviously wrong, not having 
been appealed,it became final antl binding. 
But, ifin any case, the Judge has no juris- 
diction to decide as ‘he did, then his de- 
cision is a nullity. It is not denied that 
the award is.not executable as it stands. It 


is not denied that the award did not decree | 


any specified sum. It didnot decide that the 
respondent owed anysum whatever to the 
appellant; and to treat it as awarding the sum 
of Rs. 18,000 odd to the appellant was adding 
‘to its terms and exteriding its effect. This.was 
-entirely without jurisdiction; the application 
‘for execution itself.does not-claim to be an 
execution ofthe award as it stands, but 
only’ after cartain adjustments had. been 
iade in accordance with its provisions. 

It has beem argued that, although the 
Deputy Registrar cameto no specific finding 
that the award was executable, the fact that 


‘he did grant execution of it leads to «the. 


result that it must be considered that he 
decided that it was executable. In Kalka 
Singh's case (4), the- facts were the same; 
but their Lordships did not. hold that the 
order of the Deputy. Commissioner was inany 
‘way a consideration of the decree. The 
rder must have been passed just as: the 
erder: in this case was passed. without ‘any 


"who had gone to Madras. 


"CHOKALINGAM CHETTY. Ù, RAMAN OHETTY, 841 


examination o£the decree, Iam of opinion 
therefore, thatthe order of the 3rd of 
September 1921 was made without juris- 
diction and. that it may be treated as a 
nullity. '- 

Forthe respondent à second point was 
argued, viz., that. the order was obtained by 
fraud. , ; 

“I agree with my brother Rutledge. that 
there is no indication offraud at allinthis 
case. J have no doubt that. the application 
of the 31st of May 1922 was based, on the 
ground of fraud, merely because it was 
thought that, unless fraud was pleaded, 


‘there could be no chance of success. The 


fraud consists in the statement in column 5 
ofthe application that adjustments had 
been-made. Itis said that the Court was 
misled into the belief that adjustments had 
-been made by the.two parties meeting and 
settling the various matters arising in 


accordance with the award. Butitis perfectly 
clear. that the word “adjustment” was not 


used in any technical legal sense; and it is 
perfectly clear that the Deputy Registrar 


had. been no such legal adjustments. They 
had had the matter before them on many 
oecasions for the arrest of the respondent 
They were aware 
that the so-called adjüstments were merely 
caleulations made or said.to have been made 
by the petitioner, and by no one else. The 


“Court itself says that if was in no sense 


deceived'or misled and that there is no basis 


.for the allegation of fraud whatever. 


I would, therefore, accept the appeal 


‘and reverse the decision of the Division 


‘Bench. I would confirm: the order of 
the learned Judge on the Original Side, 
this being done with the consent of both 


parties. 


Each party will bear his own costs of this 
appeal. i 

Young, J.—I concur. 

Brown, J.—I concur. 


EUR. ; Appeal accepted. 
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MADRAS HIGH COURT. 
March 20, 1924, 
, Present:—Justice Sir C. V. Kumaraswami 
ux. . Sastri, KT. ; 
In the matter or Tue CITY MUNICIPAL 
ACT, IV or 1919 AND or SECTION 99 

p E CLAUSE 2 THEREOF. 

S AND VK - 
In the matter or THE SPECIFIC RELIEF 

ACT, SgorIoN 45. ^ . 


Mz..O. THANIKACHALLAM OHETTIAR. 


—PRTITIONER. 


Madras City Municipal Act (IV of 1919), ss. 99, 


155, 157-—Budget meeting of Corporation—Motion to ` 


reduce property tax—-Postponement by President till 
after discussion of items of expenditure—Subsequent 
motion, ruling out of, legality of-—-Statutory balance— 
Procedure—Irregularity—Relief of party aggrieved — 
Specific Relief Act (I of. 1877), s. 45—Mandamus, 
writ of. 

Ata meeting of the Municipal Councillors of the 
Corporation of Madras to consider the budget, a 
Councillor wanted to move a reduction of the tax on 
properiy by one per cent., but the President asked him 
to move it after the consideration of the.items of 
expenditure by the Council. After the discussion of 
items of expenditure, the resolution was moved and 
seconded but was ruled out of órder by the President 
as it ‘was likely to involve a breach of the condition 
in s. 155 of the Madras City Municipal Act as to the 
satutory requirement of one lakh to be shown as balance 
in the budget. The applicant then proposed a resolution 
to the effect that reduction of half per cent. might be 
made in the property ,tax'and if the financial posi- 
tion ‘would not admit it, to suspénd certain other 
proposals for increased expenditure. ‚The resolution 
was ruled out of order. On an application fora writ 
of mandamus against the President under s. 45, 
Specific Relief Act, to direct him to allow the resolu- 
tion to be discussed at a meeting: 

Held, (1) that the items of expenditure which 
were dealt with first were provisionally dealt with 
on the assumption that a reduction might have to be 
made in them if the income was to ‘be reduced; 
[p. 844, col. 2.] bi 

2 that a postponement of the discussion of the 
reduction of the income did not result in a final 
decision as to expenditure; [p. 844, col. 2.] 

(3y that the President having deferred the con- 


sideration ‘of the reduction of the tax, till the ex-. 


penditure was discussed, he 'was not entitled- to rule 
out the motion ‘without any discussion, or without 
the Council being given an opportunity.of consider- 
ing whether on the merits that proposition was 
. sound or unsound; [p. 844, col. 2:] ‘ 

(4) that there was a violation of a right, which 
the applicant had, as a rate-payer and as a Councillor, 
the denial of which was a proper ground for an 
order .directing tle President of the Corporation to 
allow the petitioner to exercise his statutory right of 
moving a proposition otherwise valid. [p. 846, col. 1.] 

The Advocate-General for the President 
of the Corporation. 

Mr. T. R. Venkatarama . Sastri, for the 


Respondent. "E » 
JUDGMENT.-—This is an application 


by Rae Bahadur O» Thanikachalam Chet- 


tiar, one of the' Commissioners of the 


an 
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Corporation of Madras and also a.rate. 
payer, for an order directing that the Presi- 


dent of the Corporation of Madras do allow 


the Municipal Councillors to consider and 
vote upon the proposition referred to in 
the Notice of Motion, which proposition was 
formally moved and seconded at a meeting 
of the Corporation and which.the President 
ruled out of order. The resolution which 
was moved and seconded runs as follows:— 
“This Council resolves that a reduction be 
made of property tax to the extent of 4 
per.cent. and if the financial position of the 
Corporation’ would not admit, of such 
reduction, then the proposals for increase 
to the staff, increased grants and for revi- 
sion of the Works Department sanctioned 
during the budget discussion be suspended 
from being given effect to during the com- 
ing'year." , ; 

The facts which led to the present ap- 
plication as appear from the affidavits are 
shortly as follows: Under the Municipal | 
Act a budget has to be prepared by the . 
Commissioners containing a detailed esti- 
mate ofincome and expenditure for the 
ensuing year, together with a statement as 
to whether it is necessary to raise any 
additional taxation or raise any fresh loans. 
This budget framed by the Commissioners 
has to goeto the Standing Committee and 
that Committee has to consider the budget 
and prepare a budget for the consideration 
of the Corporation. Section 155 of the City 
Municipal Aet, which refers to the duties 
ofthe Standing Committee: as-to budget, 
states that the proposals made by the Com- . 
missioners shall be considered and the 
budget shall be framed for the next, year. 
Two essentials are prescribed in such a 
budget, namely, (1) a provision for pay- 
ment, as they fall due, of all instalments 
of principal and interest for which the 
Corporation may be liable on account of 
loans, and (2) allowance for a` cash balance 
at the end of the vear of not less than 
one lakh'of rupees. The budget so framed 
by the Standing Committee has to be 
printed and circulated to each Municipal 
Commissioner. Section 156 provides for a 
meeting to be held some day in February, at 
which meeting the budget has to be laid 
before theentire body of Councillors. Section ' 
157 refers to the procedure to be followed 
when such budget is laid before the Com- 
emissioners. It runs as follows:—"The . 
Council may refer.the budget estimate to 
the Standing Committee for further con- 
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‘sideration and re-submission within a specifi- 


ed time, or adopt the budget estimate or ` 
any revised “budget estimate submitted to - 


it, either as it stands, or subject to such 
alteration as it deems expedient; provided 


that the budget “estimate finally adopted. 


by the Council shall make adequate and 
suitable provision for each of the matters: 
referred to in cls. (a) and (b) of s. 155, 
sub-s. (2)". Section 158 refers to the Council 
finally passing the budget estimate and 
submitting a copy to the Governor-in- 
Council. In pursuance of these provisions 
of the Act, a budget was prepared by the 
Commissioner, was considered by the Stand- 
ing Committee and’ was printed and cir- 
eulated to the Municipal Commissioners 
and came on for discussion at a meeting 
of the Commissioners held on ‘the Ist 
March. ‘At that meeting Mr. Renganatham 
Chetty, an elected Councillor, wanted’ to 
move areduction. of the tax on property 
appearing in the budget by 1 per cent. but 
according to the affidavit of Mr. Thanika- 
chellam Chetty, the President asked him not 
to move it then and stated that the ques- 
tion of the reduction of tax might be con- 
sidered after the items of expenditure had 
been considered by the Council Mr. 
Thirumalai Pillaiin. his counter-affidavit 
admits this fact, but states that thre ‘sense 
of the meeting was that the expenditure 
should be considered first and that the 
Council would then be able to know what 
the closing balance would be and be in a 
position to decide the extent tó which, if 
any, property’ tax could be reduced. Mr. 
Thirumalai Pillai admits that he requested 
Mr. Renganatham Chetty to move his pro- 
position when they came to the item of 
receipts. .On this assurance the proposi- 
tion was not pressed and the Corporation 
went on with the consideration of the 
items of expenditure. The work not hav- 
ing been finished on that day, the meeting 
was adjourned to Saturday, the 8th March, 
when the further items of expenditure 


were discussed and there were increases’ 


madein the items of expenditure. The 
meeting was adjourned to. the 12th March 
for further consideration of the. budget. 


On the 12th March, after the items of ‘ex- . 


penditure were considered, Mr. Rengana- 


tham Chetty moved his resolution for the 


reduction of property tax by 4 per cent. aud 
that was duly seconded. The Presicent, 
Mr. Thiramalai Pillai, however, refused Lu 
put it before the meeting and ruled it out 
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oforder, On his being ruled out of order, 
Mr. Thanikachellam Chetty proposed the 
proposition which I have already set out 
in the opening of my judgment. He 
moved it and his proposition was seconded 
by Mr. Narayanswamy Chetty. Then one 
of the' Commissioners, Mr. Venugopala 
Chetty' drew the attention of the President 
that there was a proposal for the reduc- 
tion of property taxthe previous year, and 
while he was proceeding, he was interrupt- 
ed by the President who observed that 
the proposition had been moved and 
seconded and that Mr. Venugopala Chetty 
should wait and see whetherthe President 
was going to allow it or not and that it was 
possible that he might rule it out of order. 
He then read the provisions of ss. 99 and 
157 of the Act. His objection to the con- 
sideration of the amendment moved by Mr. 
Thanikachellam Chetty was that, having 
voted the items of expenditure and the 
statutory balance of one lakh of rupees not 
being maintained if there was a reduction 
of property tax, the proposition was out 


: of order, He also thought that they cannot 


send the budget back to the Standing Com- 
mittee for further consideration, No definite 
ruling was given. But at this stage another 


‘Councillor intervened and wanted to know 


whether it would be practicable if the 
budget was referred to the Standing Com- 
mittee without discussing it there. Then 
there were further discussions and the 
mover gave his reasons against the view 
that the procedure he followed was not in 
conformity with the Act. Meantime one 
‘of the Councillors interrupted and said 
that a ruling had been given and the 
President stated that the ruling given stood, 


but so.far as the proceedings go, till that 


stage there seems to have been no ruling 
one way or the other beyond a.discussion 
with several interruptions. Then again one 
of the Commissioners said that in his view 
the Council could refer it back to the Stand- 
ing Committee for further re-consideration 
and the President. stated that after having 
been considered by the Standing Com- 
mittee, it could not be referred back for 
further consideration, Mr. Vysa Rao ex- 
pressed some surprise and the President 
said that it could not bé done and that was 
his ruling. Then there was further discus- 
sion and eventually the proposition was 


mot placed before the meeting, the Presi- 


dent ruling it out of order. a 
Bo far as the, proceedings, which have 


.@ 


- ^ volve `a breach of the 
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‘been filed before me, of the meeting of the 
12th March are concerned, the reasons 
given by the President for ruling. the 
motion out of order were that the Commis- 
. pioners could not refer the budget. back for, 

‘consideration by the Standing Committee 
and that toallow the resolution would in- 
; i condition in s. 


'4155,as to the statutory requirément of one 


".. lakh to be shown as balance in the budget. 
'« Oüt of all the discussions and interruptions 


that took place at the meeting of the 12th 
March, these two facts emerge as the reas- 
ous given by the President for his ruling. 
It seems tome to beclear that if this pro- 
position had been moved'on the Ist March, 
. before the items of expenditure were taken 
into consideration, it would have been in 
order. So far as the property tax is, con- 
cerned, the provisions of the Municipal Act 
are clear. Section. 99 which deals with pro- 
perty, tax refers to the tax being levied, at a 
consolidated rate on all buildings. and lands 
within: the. city save. those exempted. and 
states that it. shall. comprise a water and 
drainage tax, lighting tax and tax for gene- 
ral purposes and that subject to the special 
exemptions there, or alterations referred to 
ins. 102, that tax Shallbe levied at. rates 
fixed at- percentages of the annual value 
oflands and.buildings, such rates being. 
determined by the Council", so that the 
ratesof the property tax are a matter to 
be determined by the Council andit is 
open to the Council within the sliding scale 
prescribed by the Act to state what the tax 
is. The budget which was framed and 
which was for discussion took the basis of. 
` the tax at the rates which were in force. in 
that year. On page 10 of the printed 
budget the heading “ Municipal rates and 
taxes" comprises cls. (a) to (/), the tax 
on properties being cls. (b) to (g) They 
give the percentage. Having regard to' 
&.99 of the Act, it seems to me there is a 
statutory duty on the Councillors to fix what 
the rates of the taxes are. Itis open to 
them to have thesamie ratesas in -the pre- 
vious year orto,vary the: tax. in their dis- 
cretion... If before the expenditure was con- 
sidered at the meeting ofthe first March, a 
Councillor proposed that this tax should 


.. be reduced, I think he would have been per-. 


fectlyin order. What happened was that 
asthey had to begin either income or ex- 
penditure in the first instance, the Presi-, 
‘dent or the majority of the members thought * 
thatit would be better to proceed with the 


i 
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expenditure first. But it is. perfectly ob: 
vious that there was this’ resolution, tabled 


' before them for consideration, which, they 


had to consider either then or afterwards 
and it is obvious .that a, reduction in.the- 
income would necessitate. a re-adjustment 
in the expenditure, especially where the 
statutory minimum of one lakh had. to “be 


maintained. . The.only reasonable view to’ 


take in this matter is that theitems of. ex- 
penditure which were dealt with first were 
provisionally dealt with on theassumption ' 
that‘a reduction might have to be made in 
them if the income was to be reduced. I 
am unable to see how with a postponement. 
of the discussion of. the. reduction . of the 
income it ean be said that there was a final 
decision as to expenditure. Sofaras I càn . 
see, the proper stage at which anybody. ' 
should have moved the proposition. which’ 
was tabled to come on at the opening of the 
diseussion on the Ist March. would be a 
time when according to the sense, of the 
meeting ór ruling ofthe President on, the 
Ist March, the expenditure -had been con- 


sidered, and that was the opportunity first 


taken by Mr. Renganatham Chetty to move 
his propostiion. I find it difficult to see how, . 
having deferred the consideration of the 
feduction of the tax which was moved on 
the Ist, till the expenditure was consi- ` 
dered, anybody ean turn 'round 'and say, 
“Very well, you have considered the ex- 
penditure, Now your motion automatically 
goes", without any discussion, or without. . 


“the Couneilebeing given an opportunity of. 


considering, whether: on the merits: that 
proposition was sound or -unsound. , To do 
so would, I think, be obviously unjust, as it 
puts off the discussion of an important 
matter till.the discussion as to expendi- 
ture and then rules out the motion, not.on 
the merits but because something was 
done in the meantime, though the original 
proposition itself was held in abeyance. , 

It is argued by the learned. Advocate 
General for Mr. Thirumalai “Pillai that, 
every time they were discussing the expen- 
ditüre, they must be presumed to have had ` 


an eye on thè requisite statutory balance - 


and an eye also upon the natural effect of 
the resolution for reduction had the resolu- 
tion been carried. I doubt very much whe- 
ther this was the mental attitude of all the 
Commissioners present. But assuming it. 
was so, it by.no means follows, that the 
granting .of the estimates of expenditure , 
necessarily negatived the reduction of the 
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tax, because of the statutory balance. There being done. Roughly speaking, the per- 
were other modes of taxation, which could ` centage can easily be. worked out, bv 
have been regorted to, to make up any defici- taking the average on the whole; or if 
ency between ‘the tax reduced and the necessary, an officer might be deputed who 
one lakh which has to be maintained as the ‘could-easily work out the figures from the 
balance. This argument, therefore, does, resolution. I may point out that there was 
not impress mé.  '- : ,- not even a suggestion as to the difficulty 

The other argument put forward was that: raised now» by the Advocate General, 
the ‘proposition itself was irregular, and. during the debate or the meeting. The 
reference was made to r.23. of the Regula- President never thought ofthis. I do not 
tions for the condüet of business.. Rule 23 think there is much forcein the contention 
runs as follows :— "The President shall read: that the actual figure not having been given,. 
each item of the ‘abstract of receipts and: the resolution is out of order. ` 
ofexpenditure and shall, without any mover ^ It is also contended that the resolution 
or seconder, put to the meeting the question, of Mr. Thanikachellam Chetty being in the 
‘that this item stand part of the budget. alternative was in an hypothetical form. 
If any Councillor proposes to reduce, or to. To appreciate the resolution one has to 
increase the.item' and the proposal be’ see what went on.before. The reduction of 
seconded, such proposalshall be treated as -$ percent. by Mr. Renganatham Chetty was 


“an amendment and shall become the, ques-; proposed and ruled out of order. The reason 


+ 


tion before the meeting.” Itis argued that, given was this. bogey of a statutory | 
this rule necessarily involves that a certain’ minimum of one lakh, -which had to be 
specific figure should be given and that any ` kept. It was also assumed that they could not 


resolution which isto vary by a percentagea refer the budget back to the Standing 


tax, would be irregular. I do not see any .Committee. Then the proposition was to 
such.limitation.inr.28 and very often such. reduce the tax and if by any reduction they 
a limitation. would not be. practicable. could not maintain the statutory minimum, 
Taking the present case of house-tax, under then they keep in ‘abeyance certain addi-- 
the: Act, the -house-tax is by percentage. ‘tions, which they had made to the expendi- 


“The budget put before the Councillors for: ture. It seems to me it is a perfectly 


consideration also gives:the percentage logical and concrete proposition put for- 
and the estimated income according to the. ward for consideration. If the statutory 
percentage. Ido not see why a Commis- minimum of one lakh would be reduced: 
sioner should riot propose that in arriving by this réduction of tax, and if the Commis- 
at the income a lesser percentage should  sioners thought. the tax had to be reduced, . 
beadopted. The percentage being fixed, it the obvious thing was to keep in abey- 
is only a question of arithmetic, as to what, ance the estimates of an additional expendi- 
the .result, of that- percentage would be,..ture sanctioned, because it seems to me 


And if any'Oommissioner wanted, informa-. that if they had considered this proposition 


tion, as to the practical effect, as to the first and had resolved to reduce the tax, 
working of that percentage on the finance,. they, would certainly not have sanctioned 
he had only to ask from the office for infor- the additional expenditure. To treat the 
mation and it would be easy for -theoffice additional expenditure, which was con- 
to-give,if not a perfectly accurate figure, sidered, pending a resolution upon the 
at least a figure fairly accurate-for’ purposes. reduction of tax, as, final and then ruling 
of discussion. Otherwise, it would mean,.,out the motion for reduction of the tax is, 


tliat before the budget meeting is held,- I think, not reasonable.or fair. 


a Commissioner who avants-to move a redüc- f Another contention put forward was that 
tion in tax would have to go to office, re- subsequent to the ruling -out of order, 
duce and fix eack figure for each houseand another Commissioner proposed a reduction 
then ‘table his resolution, as to reduction,, of a specific figure of Rs. 41,000 and odd, 
by "giving the ‘correct total figure. which represented, according to the state- 
I- donot'think such a;position was centem- ment of the mover, $ per cent., which was 
plated by. r. 23. . What we have to see. seconded-and-put-to the meeting and lost. 
is whether the resolution is one which gives It is stated that this showed the sense of 
a correct idea of ‘what is proposed and “the meeting and that if per cent reduc- 
which would enable the Commissioners fn tion was rejected, Mr. ThanikachefMam 
dealing with it to Know that is actually  Chetty's proposal of a reduction of $ per 

«| $07 e j 
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there willbe no usein submitting this to 


‘the’ discussion of the Municipal Commis- : 
But it seems to me that ‘the’ 


Sioners.' 
proposition, moved by Mr. Madanagopala 
Naidu, was not the proposition which Mr. 
Thanikachellam Chetty wanted to move. 
What he moved was a reduction ofẹ per 
cent. and ‘keeping in abeyarice all the 
increases in expenditure which they had 
.. sanctioned, should the statutory minimum 
not. be maintained. Mr. Thanikachellam 
Chetty was entitled, upon his application 
to have his proposition, which is otherwise 
regular, in my viéw, put to the meeting and 
that was a right, which I think has been 
withheld from him, without justification. 
I cannot speculate at this stage what would 
have happened, if at the proceedings he 


had been allowed to move the próposition ` 


and other Councillors in favour had used 
their persuasive eloquence, in support. of it. 
Ido not think that I can speculate on it 


now, after all this was over and his motion. 


was ruled out of order, for the reasons 
given by the President, because of the pro- 


posing of another proposition. I do not: 


think that I.can hold that the original pro- 


position if I put in the usual way, would . 


have been lost. What I have to see is 
whether there has been in this éase a viola- 
tion of aright, which Mr. Thanikachellam 
Chetty had, asa rate-payer and as a 
Councillor and whether the denial of that 
right could be a ground for an order such 
as has been prayed for. -He has no ether 


adequate remedy and, therefore, in this case 


there are all the elements, which are required 
. for granting an order directing that the 
President of the Corporation do allow the 


. petitioner ‘to exercise his statutory ‘right 


of moving a proposition, otherwise valid. 
The Advocate-General very properly does 
not question the right of Mr. Thanika- 
chellam Chetty to the relief claimed, if his 
arguments on the other points are not 
accepted by me. I, therefore, direct that 
the President do allow Mr. Thanikachellam 
Chetty at the next meeting in which the 
. budget is béing considered to move the 
. proposition, which I have set out above. 

Mr. Thanikachellam Chetty does not 


. claim any costs and, therefore, none. are ' 


allowed. 
E v. N. v. 
Na 


. Application allowed. 


| ^ HALAbHÁR DAS v, NAGENDRA NATH, 
cent. is likely to have been lost too and — 


: pellant. 


I zx Ww c 
- 


* 


"NAGENDRA 


judicata -between 


[84 I. C. 1924) 
‘CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEcnEE No. 778 

OF 1922. . 
May 16,1924. > | 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravarti. 


HALADHAR DAS TANTI-—DEFENDANT— | 


-APPELLANT 
versus 

NATH MANDAL—PLAINTIFF 
; —RESPONDENT. C 
Civil Procedure Code. (Act V of 1908), s. 11—Res’ 
. co-defendants—Doctrine, when 
applies. 

Ordinarily the doctrine of res judicata does not 


operate as between co-defendants and the Court . 


applies the doctrine with considerable caution as 
between co-defendants; but this doctrine has been 
applied as between: co-defendants where there is a 
conflict of interest as between them, where it is 
necessary for the Court to decide the conflict and where 


‘the judgment clearly decides the question as between 


those co-defendants. [p. 847, col. 2. 

Gurdeo Singh v. Chandrika Singh,-1 Ind: Cas. 913; 
36 C. 193;°5 G. L. J. 611; Magniram v. Mehdi Hossein 
Khan, 31 C. 95; 8 C. W. N. 30 and Rajendra Kumar 
Bose v. Biswarup Dey, 64 Ind. Cas, 603; 35 O. L. J. 
173, referred to. : mE 

Appeal against the decree of the District 
Judge, Bankura, dated the 7th January 
1922, affirming that of the Munsif, Khatra, 
dated.the 29th June 1921. < 

. Babu Narendra Kumar Bose,. for the Ap- 


Dr. Dwarka Nath Mitter, for the Respond- 


ent. | 


JUDGMENT. 

Greaves, J.—This is an appeal by the 
first defendant to recover possession of one- 
anna share in a certain mouza and four- 
annas share in certain land. We are told 
that the.claim was to recover ejmali 
possession; but this is only true as regards 
the pro forma defendants and the real con- 
test is between the defendant, the appellant 


. and the plaintiff.. The First Court decreed 


the suit in favour of the plaintiff and the 
Munsifs decree was.confirmed on appeal 
by the District Judge and hence this ap- 
peal by the first defendant. The circum- 
stances leading up to the claim are as fol- 


lows:—One Tara Chand Mahapatra was the ` 


proprietor of the mouza in respect of which 
the one-anna share is claimed. He settled 


the mouza with . Sitaram and Premchand : 


each of them getting a one-half share. 
Sitaram subsequently sold eight-annas of 
the mouza to Sonatan and one Chaudhury 


and Sonatan and Chaudhury. sold these 
eight-annas to Dinu, who is the father of 
the present plaintiff, and to.one Kristo, 


Pi 


peat. 0.1934]. 

- "On. the. 5th of August 1893 the heirs of 
. Tara Chand sued Sonatan and Chaudhury 

-for rent. , Dinu: and Kristo were not made 
parties in respect of the eight-annas which 

they had acquired and, the result was that’ 
only à money-decree was passed in favour 
of Tara Chand's heirs in that'suit: One 
Jiban in execution of the decree purchased. 
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operates as res judicata so as to prevent the 
plaintiff who is Dinu’s son from claiming 


.&he property against defendant No. 1 who 


the property on the 9th September 1895. | 


In fact by reason of the decree being a. 
. Money-decree no interest in the property ' 
was purchased by Jiban but apparently it: 
was assumed that by virtue of his pur- 
, Chase he, acquired an interest in the pro- 
; perty.. In the year 1897 Jiban released his 
interest in the property to Kristo and to 
Dinu's wife, Dhani. In the year 1901 


. Dhani mortgaged ‘her: four-annas share in 


the property released to her by Jiban to 
-defendant No..l. “In. the year 1914 the 
first defendant obtained a decree in a mort- 
gage suit and onthe 7th March 1916 in 
execution of his decree the first defendant’ 
purchased the mortgage property. In fact, 
‘for the reasons which I have stated he ob- 
tained no interest in the property.. He ob- 
. tained on the 9th July 1916 from the Court . 
possession of the property which he had 
: purported to purchase. ‘It is not suggested 
‘that by virtue of the decree, which Jiban 
"purchased. the. property passed byt what is 
said is that by reason of the doctrine of ves 
judicata the plaintiff who is; as I have’ 
stated, a son of Dinu, is debarred from set- 
‘ting up his father’s title to the property. 
"Two: matters are relied on in support of 
this ;:6ne is a decision in September 1916 
in'& criminal case but I do not think . that 
anything’ turns on this or that this is really 
of any assistance to the. defendant but the 
real matter ‘on which the defendant relies 
is a decree passed in July 1904 in a con- 
tribution suit. In ‘that suit Kristo claimed 
contribution from Dinu. Dhani was de- 
fendant No. 5 in that suit and in that 


€ 


had the advantage of seeing them. 


1 
` 


was. a mortgagee from the "mother. There 
is no-doubt that ordinarily the doctrine of 
res judicata does not operate as between co- 
defendants'and that the Court applies the 
doetrine with considerable caution as be- 
tween co-defendants but this doctrine has 
been applied as between co-defendants 
where there is a conflict of interest as þe- 
tween them where it is necessary for the 
Court to decide the conflict and where the 
judgment clearly decides the question as 
between those co-defendants, It is un- 
fortunate that the pleadings in the suit are 
not exhibited inthe case and we have not 
We 
have, however, before us the judgment that 
was delivered in the contribution suit and 
also the.deeree: which was passed in that 
sult and I think that itis impossible to say 
that there was not any conflict of interest in 
that suit as between Dinu, the husband and 
Dhani, the wife, thatis to say, we think 
that there was aconflict as to which of them 
was liable to Kristo for the payment of the 
contribution which Kristo claimed in the 
suit. Itis true that no issue was directly 
framed between the husband and the- wife 
because the husband asserted that the pro- 
perty was his wife’s, this clearly must have 
been the assertion that he made having 
regard to the fact that he contended that 
his wife had paid the previous rent and 
that she was not the benamdar for him. 
Then itseems to us that it was necessary 
for the purposes of the suit to decide this 
conflict. of interest as between defendant 
No..1 and defendant No. 5 for the whole 


'question that arose in the suit was as to 


who was to be saddled with the contribu- 
tion which Kristo claimed, that is to say, 


. whether Dinu or Dhani was the person 


suit as originally framed no relief was | 


claimed against her—Kristo's case being 
that the property “was  Dinu's. It was 
further suggested that Dhani was a 
benamidar for Dinu. In that suit Dinu- 
gave evidence and he stated that his wife 


.-. was not liable because she had "previously 


paid the whole of some rent due in respect 
of the property. The Court decided against 
thi? contention and held that Dhani was 
liable for the contribution whieh Kristo 


liable and having regard to the judgment 
which has been read to us and also the 
decree, T think that there can be no doubt 
that the Court arrived at a decision on the 
question ofthe liability for the rent and 
consequently, on the questiof as io who was 
theowner ofthe land at that time. THis 
being So, I think that the appellant rightly 
contends that the proceedings in the con- 


.tribution' suit of 1914 make the matter res 


judicata as between .himself and the plaint- 
iff.. For these reasons we think that 


claimed from Dinu. Now the real qüegtion' the appeal must succeed with the, result 
that wehave got to decide is whether this that the plaintiff's suit stands dismissed, 


a 


M 


+ 


^ his wife Dhani. 


ie 

- The appellant will ‘be entitled to his: costs 
in all Courts. . 

‘Chakravarti, 3. —lagree and idi to 
. add a few observations. Immediately after 
Dinu and Kristo purchased the eight-annas 
Share, of the holding ‘the: landlord brought 


a rent, suit against the tenants in his books l 


and ‘obtained a decree for rent and’ put the 
property up to sale: and it. was purchased 
by Jiban. Kristo took a release of.his four- 


annàs:and the four-ahnas of Dinu went. to , 
This transaction -shows;. 


at: any rate the old tenant accepted. the 
position, that the tenancy: passed by the 
sale. This was in 1895. In 1901 Dhani 
mortgages her four-annas share in the pro- 
perty to the defendant No. 1 and Dhani 
apparently continued in possession down to 
the date of sale-and-delivery of possession to 
defendant No. 17.¢., 1916. 

, In 1904 a suit for Cour ah was brought 
by Ktisto against Dinu and others and in ‘that 
. guit defendant No. 5 Dhani was aparty but 
no relief was -claimed against her.. ‘Dinu 

was sued as owner- of the four-annas ‘share 
apparently treating Dhani as his benamidar. 
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to rely upon anything: Which thé ‘pleadings 
would have. shown- ‘he ‘ought to have put 
them in. The decree and the, judgment 
are: sufficient for the defendant's purpose. . 
Nextly, Dr. Mitter argued .that the point 
was incidentally decided. I cannot agree: 
Between. Dhani and Dinu, the quéstion 


arose "who was the -owner and the plaintiff 


in that suit'eould not get a' décree against - 


‘Dhani’ unless it w as found that^ the latter 


was the owner and: notDinu.. It was argued 


.thàt there was no real contest because Dinu 


Now we find that in that suit Dinu'gave his ' 


evidence and deposed that Dhani was not 


his benamidar. The-decree for contribution. 


for rent was made against Dhani on the 
basis of Dinu’s . deposition. In these cir- 
cumstances it appears clear that Dinu allow- 


ed Dhani to possess the property as owner 


of the four-annas share from . 1895 and 
stood by when Dhani ‘mortgaged itiá 1901 
and in 1904, he avoids liability for contribu- 


tion for rents and throws it upon Dhani.and' 


that vas done and-could-be done’ only ‘on 
the basis that Dhani was the owner’ of the 
. four-annas share of the tehancy.. In these 

circumstances 1t seems to me that ‘the plaint- 
iff who is theson of Dinu‘cannot be heard 
to say ‘that the property belonged to Dinu 
, and not ‘to Dhani.. 
been really the effect of’ the’sale in execu- 
tion of the rent decree all the' parties treated 
it as arent sale and as between Dinu and 
Dhani the ‘latter was treated as the owner: 
In-‘my opinion thé contribution . decree 
decided as between Dinu and Dhani ‘that 
Dinu:was not: the owner of the tenancy ‘but 
that Dhani was. This décision was. essen- 
tial for the decision of the suit for LAS 
tio n. 

- Dr. Mitter, who appears ds the iespon- 
dent, a1 ‘ued, firstly, that the pleadings were 
not befgre the Court; "Thé -decree and thé 
judgment are in, : «andit his client wanted . 


HJ 
~ 


Whatever might have 


admitted Dhani's title. I think the point 
was no less controversial at its. inception 
because one of the parties gave up-the con- 
tention and admitted the truth of.the claim 
of his adversary. In my .opinion the 
decision ‘between. the co-defendants. was 
essential for the determination of the suits 
as between the plaintif and .the defendants 
and the liability of the defendants ‘as be- 
tween them'eould not be determined -and. 
the plaintiffs claim: allowed. üntil it was 
‘decided as between the:defendants as to who | 
was ‘the -real owner and -as ‘such liable for 
the plaintiff's claim. 
- The mortgage sale took nia jme after 
this decree. “and the: defendant No. 1 who 
bought the equity of redemption -belong- 
ing ‘to Dhani in 1916 and ‘standing «in her 
place canesuccessfully plead, that Dhani and. 
not Dinu was: the real owner. ` 

All the elements’ of ves judicata as Tala 
down in the’cases of «Gurdeo Singh "v, 
Chandrika Singh (1) and Magniram v. Mehdi | 


Hossein Khare (2)'and Rajendra Kumar Bose ^ 


v.. Biswarup ‘Dey (3) as between .co-defend- . 
ants exist in this case and the plaintiff who 
stands in the.shoes of Dinu cannot be heard 


“to say that his father and not his’ mother 


v w GE Ind. Cas.. 005; 29. C. Ld ` 
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was- the real owner, although. his father 
succeeded in saddling Dhani with the 
liahility .of' the claim of her. co-sharer 
for contribution for rent payable. for. the 
tenancy. d. xd 

Ki. D. c Appeal. allowed. 


=i 1 Ind. "Cae. 913; 36 Č. 193; 3 C. L. J. 6n. 
(231 31 C. 95; 6 C. AV. N. 30. 
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CALCUTTA: ‘HIGH. COURT. 
CRIMINAL, Revision, Casg. No. 1081 or 1928. 
‘March 4;. 1924, 
Present:—Justice Sir ‘Ewart: Greaves, Kr. 5 

' and.Mr/ Justice Pantoni: = 
PATIT PABAN RAY. AND OTHERS— 
..-, . AccusED--PETITIONERS: | 
i versus: 


EMPEROR —Oprcerrs:Party:. ^ 
` Criminal Procedure»Qode (Act. Vi of: 71898). 235). 
239.—" Same, transaction, meaning. of —Trespass« com; 
mitted on two consecutive days in pursuance of same; 
objecti whether. same tr saa E d trial, legality’ 
a 


y In order to: din pant ‘of the: same aneii within; 

the:meaning.of 88.235 and: ,239- of-the Cr. P.-C., itis: 
not necessary that all the: acts should-have been coms: 
mitted... on, the | same ‘occasion; it: is sufficient: that ` 
though, saparated .by:a;distinet, interval ‘of;time theyy 
are: closely, connected by,continuityvof purpose. On; 
progressive-aote towards a;single-object. [p: 850, col:.1.] ; 

Kushai.Malik v. Emperor; 8L Ind. , Qas. 906; 50: O. 
1004 at*p;:1008; 23; Orr Js 1082; (1924). AL R: 49) 
389; followed: . 

Whether: a^. transaction. is. the same . on mot is. al 
guestion-o0f, fact spending: on: the facts : and circum- 
. stances of each case. [p. 850, col. 1.] 

Under the degree of a- Civil Court certain lands-had 
been given- to the complainant. "These lands consisted 
of varióus:. plots some: of ‘which: were- separated from. 
others. by -lands . belonging to other persons.: On. a. 
certain: day. accused went on: these. lands and. cut and : 
took.away. paddy” from, some of the plots. On the 
' following. day they: "went. on other plots and' cut and. 
took away.other paddy- 

:Held,thpt the events, of ` both days : really tomi i 
one- transaction for in each;.case- the. object . of the» 
accused ‘was to 'assert their rights or alleged rights . 


over - the - lands - which had: been awarded -by thè” 


decree ‘of: the: Civil Court: to the. complainant and: 
that, therefore; they» could, be jointly. tried‘ for: 


col. 1 

ARGUMENTS;- Mt. ` Gregory, (with! 
 him-Babu-^Süresh Chandra’ Talukdar), . for. 
the  Petitioners.—This. Rule. has been 
issued „on . the. gtound” that the joint trial 
with. regard.” to. some. of. the« offences. isr 
bad: The „petitioners: have .bgen. charged: 
with having. cut. the paddy. of. several, 
plots `of ` ‘land. on, two. successive. days... It: 
must" be noted’ ‘that: the: occurrence. took. 
place. on two.. different; days,. and the.: 
paddy, alleged :to have, been: cut, were eut, 
from. entirely différent plots. of land, | They: 


were not even, contiguous but .were.com-. 


pletely separatéd by intervening land. How: 
these. can. form, pårt.of the same transac- 
' tion, itis difficult, to comprehend.. The; 
accused.’ ‘persons -had obtained a..Civil ‘Court. 
déeree.over. these. lands. The . case. in. 
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offences committed: by, them on. both, days., [p.. B50, 
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fours. with. the presént case: There is ab- 
solutely. nothing to distinguish it from the 


present; one... The trial was bad. 
Babu Narendra Kumar Bose (with him 


i 


. Babu: Krishna. Kamal Moitra), for the 


Opposite Party.—Although the transactions 
took ‘place. on. two different. days and the 
lands; were , distinct, the.entire transaction. 
took. place in. pursuance of;the same object, 
namely, to assert their. supposed rights over, 
lands; comprised. in the civil. suit. This: 
is.common. element rnnning all throu gh. 


and; the, entire. transaction.is one and the. 


same.. Read ss..235,.239, Cr. P..C., and 
see. Kushai.Malik v. "Emperor (25 s 
JUDGMENT.-This Rule was: granted: 
on one, ground only, namely, .on.the ground. 
that.the.triàl was bad.and illegal in view- 
of the. fact’ that the two-occur;rences were: 
entirely«distineot and: separate . and did not 
form: the same transaction., The petitioners 
before us.are, four.im number and they, 
have: been convicted: of offences wunder.ss:. 
144,.143.. and: 379: of the Indian. Penal: 
Gode and sentenced to various fines; They. 
were. charged in respect of.the- offences 
said: to.have been. committed on: the.27th- 
and,28th.days.of November, with: being. 
members. of an unlawful. assembly. the 
common object of which was -to take away. 
by force the paddy: grown.on.the lands - 
of: Nazir, Nejamuddin. and others. It is. 
urged on behalf. of the petitioners: that. 
the. offences .with which they were charged. 
on the 27th and. 28th . November, „did. not. 
arise out of.the same transaction but that- 
they. were separate transactions and that, 
consequently. they. could: not. have.. been. 
triêd together under the: provisions of the. 
Cr. P..C., at. that time in force: It is 
said that. the. land upon.which the. offences 
were: committed’ on the two.days .was nof. 
the. same. and that.the lands were not. 
contiguous and although. the. accused, 
may, have been present on both the occa=. 
sions; the. persons who accompanied them. 
on the 27th and 28th were not the same. 
It is, therefore, necessary to consider what, 
was: done by.the.petitioners., Under the 
decree of a. Oivil' Court certain lands had. 
been given to - the. complainant: These 
lands "consistéd of various. plots some of. 
which . were separated from others by lands 
.of ‘other persons. On the 27th the peti- 
tioners went on these lands and eut and 


Budhai. Sheikh: VU, Emperor Q) is:.on.:alL..took away paddy from some of ihe plots, 


/(1:33:0:295; 10 C: W, N; 225.3. Cr. LLJ. 126; 
| i : Dor ` 
1 54 ] 


(2 ) 81 Ind. Cas. 906; 50 O. pu^ at p. 1008;025 Cr, 
p J. 1082; (1924) A. LR (0) 3 
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On the 28th the petitioners went on the 
other plots and cut and took away other 
paddy. It seemsto us under these circum- 
$tances that it was possible to arrive at 
the conclusion at which the Courts below 
have arrived. The events of the 27th.and 
-28th really formed one transaction for in 
each case the object of the. petitioners 
was to assert their rights or alleged rights 
over the lands which had been awarded 
by the decree of the Civil Court to the 
complainant. Under these circumstances 
we think that the accused were rightly 
tried together and they were rightly tried 
in respect of both the offences on the 
27th and 28th of November and we think 
that what occurred on those days was one 
and the same transaction. As was pointed 
out in Kushat Malick v. Emperor (2), it 
is not necessary for the purposes of ss. 235 
and 239 that the act should have been 
committed all on the same occasion, but 
it is sufficient that, though separated by 
a distinct interval of time they are closely 
connected by continuity of purpose or 
progressive acts towords a single object. 
In this view of the expression “same trans- 
action " we think that what happened 
on the 27th and 28th November may be 
taken to be the same transaction. We 
"were pressed on behalf of the petitioners 
with the case’ of Budhax Sheikh v. Emperor 
(1. It is true thata perusal of that case 
shows. that the facts somewhat closely re- 
semble the circumstances of the case before 
us.’ There the land belonging to thesame 
complainant had been looted by the same 


accused on the 22nd February, and again 


on the 23rd and thelearned Judges there 
held. that the events of these days did not 
appear to form parts ofthe same transac- 
iion. But the' report is somewhat scanty 
and itis rather difficult to ascertain from 
ihe report what the actual facts are. After 
all, whether the’ transaction is the same or 
mot is a question of fact depending on 


the facts and circumstances of the parti- 


cular case. 

. For the reasons already stated we think 
that the trial was not vitiated on the 
ground alleged in the petition and we ac- 
cordingly discharge the Rule. 

* ZK, Rule discharged. 


; 


< “Tn ve vapisomt NAIDU. 


* jurisdiction to try the case. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 208 or 1923. 
(Taken up No. 9 or 1923.) 

. December 17, 1923. 
Present:—Mr.. Justice Odgers and 
"^, Mr. Justice Wallace. 
In re TADISOMU NAIDU AND ANOTHER— 
_ ACCUSED. | 
Criminnl Procedure Code (Act V of 1898), ss. 369, 
421, 489—Revtsion—Enhancement of sentence—Notice 
to accused, absence of—Order, legality of—Review, 
power of. RE 
JA reasonable opportunity for the accused to be 
heard is an essential condition precedent to the exer- 
cise of jurisdiction under s. 439, Cr. P. C, when the | 
Court is considering the question of enhancing the 
punishment inflicted on the accused.  [p. 854, col. 1.] 
Where this condition is not fulfilled, the Court acts 
without jurisdiction in enhancing the sentence and its 
order is void ab initio and without jurisdiction and 
does not operate to bar a fresh hearing on the merits. 


[p. 852, col. 2; p. 854, col. 2.) . 
Per Odgers, J.—Neither s. 369 nors.439 ofthe Cr. 


P. C. empowers the High Court to revise or review 
the judgment of one or more of its Judges in a 
criminal appeal or revision, [p. 851, col. 2; p. 854, col. 1,] 


.This case came on for hearing, on the 5th 
of December 1923, in pursuance of the order 
of the High Court, dated the 25th October 
1923, and made in Cr. M. P. No. 529 of 
1923, upon perusing the record submitted 
in accordance with the -proceedings of. 
this Court, dated the 26th October 1923*and 
the orders of the High Court, dated the ` 
27th September 1923, and 25th October, 1923, 
and made in Cr..R. .C. No. 208 of 1923 and | 
Cr. M. P. No 529 of 1923 respectively. 

. Messrs. V. L. Ethiraj and T. S. Anantha- 
rama Aiyar, for the Accused. 

The Public Prosecutor, for the Crown, : 


ORDER. | 

Odgers, J.—In this case accused 
Nos. land 3 were convicted by the First 
Class | Magistrate of Yellamanchilli of 
forgery for the purpose of cheating (s. 468, 
-Indian Penal Code) and sentenced to im- 
prisonment till the rising of the Court— 
also Ist accused was ordered, to pay a 
fine of Rs. 300 with three months' rigorous 
imprisonment in default, and 3rd accused 
was fined Rs, 150 with two months' rigorous 
imprisonment in default. On appeal, the 
Sessions Judge of Vizagapatam confirmed 
the convictions and sentences. The case 
was taken up in revision by Devadoss, J., 
on the ground that the Magistrate had no 
The -case 
came on for hearing on. 27th September - 


, 1923 before “Krishnan, J., who’ held that 


fit ó, 1994}, 


“the conviction was correct but enhanced 
the sentences on each ‘accused to six 
months’ rigorous imprisonment retaining 
the sentences of fine.. Mr. T. S. Anan- 
tharaman Vakil for the lst accused. stated 
that he had no instructions and 1st acéused 
did not appear in person. Third accused 
appeared neither in person nor: by Pleader. 
On 25th October 1923, Krishnan, J., vacated 
his previous ‘order, no. doubt, ‘because he 
found it had been passed without juris- 
diction, and directed the case to be posted 
later on the question - of enhancement. 
The case, therefore, cáme:ón before Waller, 
J., on 8th November 1923, who referred it 
to à Bench as the Public Prosecutor’ pro- 
posed to'argue that Krishnan, J., had no 
power to vacate his. order, and the ques- 
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the secon. and it is not shown that any 
such power is reserved to this High Court 
by its Letters Patent. In Rajjab Ali v. 
Emperor (4) in which the Ful! Bench ruling 
in In the matter of Gibbons (1) was followed 
there occurrs the remark (at page 63)*. 
“The result of the decisions of this Court 


subsequent tothe Full Bench case seems 


to:be this: that where a case is disposed 
of merely for default of appearance or 
where an order. is passed to the prejudice 
of an accused person and by mistake or 


_ inadvertence no opportunity has been 


tion has accordingly been argued before . 


us on that point, and also on s. 439, Cr. P. 
‘©. It is clear that under s. 369, Cr. P. ©, 


the judgment of this Court in a criminal l 


matter as soon as it is signed, is final 
and the Court is functus oficio as soon 
as that is done. Thereafter there is no 
power to revise or alter that decision, 
In the matter of Gibbons (1), Queen-Empress 
.v. Fox (2) and Ranga Row v. Em- 
_peror (3), where it was held that the High 
Court had no power to review an order 
made in the exercise of its *revisional 
jurisdiction. The old section ran as follows: 
“No Court other than a High Court, 
when it has signed its judgment, shall 
alter or review the same, except as provid- 
ed in ss. 395 and 484 or “to correct a 
clerical error."' Petheram, “©. J., in Im 
the matter of Gibbons (1) at page 47 said: 
“Inasmuch as it is- not shown to us 
that; before the passing of this section, 
any power of revision existed in the High 


bs 


given to him to be heard in his defence 
such an order is not one to which the 
ruling in the, Full Bench case applies." 

In Kunhammad Haji. v. Emperor (5), it 


was held that’ neither s. 369 nor s. 439 of 


the Cr. P. C., empowers the High Court 
to revise or review the judgment "of one or 
more of its Judges in à criminal appeal 
or reyision. "The learned Judges (Oldfield 
and Devadoss, JJ.) in a very careful judg- 
ment examined all the case-law on the 
point and held as above set out. It 
appears to me, therefore, that Krishnan, 
J. had no power to revise his order of 
27th September 1923 and, that his order 
of 25th October 1923 must be treated as'a 
nullity. 

We have, therefore, to consider the next 
question under s, 439. Mr. Ethiraj for the 
accused contends that the order of enhance- 
ment of 27th September 1923 was passed 
without jurisdiction as his clients had no 


opportunity of being heard as required by 


Court, that section did not, in my opinion, 


create any such power." 
The new section runs as follows: 
as otherwise provided by this Code ` or 


st Save 


by any other law^for the time being in, 
force or, in the case of a High Court es-' 


tablished by Royal Charter, by the Letters’ 


Patent of such High Court, no Court when. 
. it has. signed its judgment, shall alter or. 
review the same, except to correct a clerical 


error. 
-It “has not béen argued that the amend- 


ment has changed the Scope or effect of, 


1) 14 C. 42; 7 Ind, Deo. (s. 8.) 29 (F. B). 
i D 10 B. 176;,5 Ind. Dec (N. s.) 502 (F. 
a ) 16 Ind. Cas. 518; (1912) M. W. N. 982; 12 fT. T. T. 
$5 23 M. L.-J. 871; 18 Cr. L. J. 710, 


| order on this 


sub-s. (2) of s. +439. "The question is whe- 
ther we have power to come to any con- 
clusion with regard to the ordér of en- 
hancement or whether we should thereby 
be falling into the very error I have just 
pointed out, as we have no power to revise 
the same. As pointed out, the accused did 
not appear Mr. Anantaraman for lst 
accused asked.for an adjournment which 
was refused. He thereupon reported no 
instructions, as he was‘ only retained on 
the question taken up by  Devadoss, J. 
It does not appear from, the order of 
Krishnan, J., of 25th October 1923, that the 
learned J udge purported to vacate his 
ground, us 1S, the non- 


4) 50 Ind. Dur 25; 46 C. 80;. 20 Cr. L. J. 265., 

45) 72 Ind. Cas. 599; 46 M. 382; rec M. W. Ñ. 94s 
44 M. L. J. 450; (1993) A: LR. (M 426; 24 E L. Js 
439. . 
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dé 
appearance of the accused. But we are 
infornied that. that was soànd there is no 
reason to "doubt that this consideration 
induced the learned Judge to make the 
order ‘of 25th October, 1923, The question 
is not as to our power to revise the order 
of Krishnan, J., but whether we have 
powér 'to tàke any action as to the order 
of enhancement, if Krishnan, Jus order is 
m He hàd power to make; "we cannot do 

> if.on ihe other hand, it.is an order 
hie "had no 'power to inake by reason of 
the language’ of s. 439° (2), Cr. P. C., then. 
it seems tome, that we are authorised to 
deal- with the question. We are not revis- 
ing’ Krishnan, J.’s judgment but consider- 
ing our’ own powers: of. acting on the peti- 
tion before us: The language of the sub- 
section is mandatory and is ‘clearly enacted | 
as an exception ‘to's. 440. It appears to 
rie, ‘therefore, that if‘ the, accused had no 
opportunity ‘of! being | heard, ‘this being 
cledrly,an : ordér ‘to his prejudice, more? 
thari an irregularity occurred, and that there 
1s authority ‘for’ holding that an order so. 
passed was: passed ` "without" jurisdiction. 
The facts appear. as follows:— 


On 14th September 1923, ‘the accused - 
received | notice to ‘show, cause, against, en- 
Hancément on 17th September 1923. The 
case did,not come on, on that, day, but 
on 27th ‘September 1923. ` On ` 28th Sep- 
tember 19923, accused’ received. a, second 
notice, dated 20th September 1923. fixing. 
8th October 1923. for the hearing of, “the. 
case, 

1923 the’ accused's Vakil at Vizagapatam . 
received a letter from Mr. T. S. ‘Ananta- 
rama Aiyar informing him that. the cage., 
had, been disposed of on 27th. ‘September, 
1923. "The office posted, the case appa: 
rently as soon, as & return io the. first. 
notice’ was “made, ` but. while ‘the second. 
notice. was outstanding. I have no 'hesi- 
tation, in Saying that -the accused must. 
have ‘been embarrassed by. this procedüre 
and I.hold that, they had no reasonable 
opportunity under these circumstances of. 
being. heard. The authority for the pro- 
position, that an? ‘order passed in, “such cir- 
cumstances is, without. jurisdiction . is to 
be; found in the] passage from Rajjab AU 

"Emperor (4) already quoted. Further,’ 
the learned Judges in Kanga Row v. Em- 
peror (3) say, following High. Cotrt.Pro- 
ceedings, 7th Ni overiiber. 1878. (6) that where, a. 


QU. TBR App. 29,, 
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A day , or two after 28th September, 
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criminal appeal has, been T and, 
accused's Pleader had not'a reasonable opa, 
portunity of being heard, the Caurt. could; 
restore a case to its-file. They continue: : 
“We have no doubt that this is correót, 
for the language of s. 421 required, a. 
reasonable opportunity to’ be given and. M 
such reasonable opportunity. is not given, 
the Court had no ‘jurisdiction: to dismiss ilie; 
appeal." In Kunhammad Haji v. Emperor (5), 
Oldfield, J., assumes that reasonable noticé, 
under 8. 490 is a. condition précedent to, 
the éxercise of, the, Court’ 8 jurisdiction, 
and, that that condition not being fulfilled: 
there ‘vas ‘ho previous $ valid. adjudication | 
to bar a hearing’ oh’ the merits—which , is. 
exactly the case here. . Devadoss, J, in. 
thé same, case ^ doubts, the. "validity. of! 
Ranga Row v, Emperor (3), on the ground, 
that the: Court is not entitled to , dismiss, 
a criminal r evision petition. for default; 
but should ‘dispose of it ‘on the. merits: 
The High Court, in that case, dismissed, 
the petition, to. restore a criminal, revision, 
petition dismissed for default. Neither of. 
the learned J udges in Kurnhammad Haji v.. 
Emperor (5) says, that the passage quoted : 
above from Ranga Row v. ‘Emperor (3) is a. 
misstatement of the law. T must, therefore, . 
hold’ that there is‘ no bar. to this, matter of; 
enhancement being heard « on. the merits. I 
would, ‘however,’ add one “thing the: 
learned Public " Progecütor . has. pressed‘ 
upon, us that if we, come’ to this conclu;. 
sion it, will open, a "wide door to. revision. 
in’ criminal niatter and that. it may. be, 
applied to any manner of error. I think; 
there is no, such danger, . This.case is; 
exceptional in its ‘circumstances , and, has? 
been brought about. by the practice, of, 
the’ office. in' posting. a. case.in thé list in, 
accordance with one notice while there, is. 
another and subsequent” notice. for, a 
different , date, . outstanding. AS. ‘stated 
above, we are .in no “way. reviewing or, 
revising. any order of Krishnan, J., but: 
simply " deciding. that there was mot pre-. 
vious, valid adjudication to bara hearing; 
on, the merits, There must be. fresh’ notice, 
to the accüsed and the. case. will. come, up. 
afresh for dispósal : on. the question of, en-. 
haticethent of sentences. ^ , : 
Wallace, J ihe question before Us, 
as I coticeive it, is whether this criminal" 
revision case taken up. suo miotu by this. 
' Court calling on the’ accused: to show cause 
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ber 1923 to. 


‘the “present Bench “ési 
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“agaist, “enhancement, of ‘putiishment , ‘has ` 
“already ‘been disposed, of finally. Dy. this 


“Court. by “the order, of ‘Krishnan, J., datéd ' 


“27 th ‘September , 1923, Or. ‘whether it is 
Tes integra, . It is "not a “question, of W ‘hether 
“sit "in Teyision 
over either of the orders of Krishnan, J., 
büt "Whéthér éithér or both of thèse orders ` 
is ab initio null and void as being made ` 
without jurisdiction, and for the purpose 
of deciding that question, and for no 


. other. purpose, it is necessary for us here `, 


te consider the legal effect, if any, of these 
two orders, E X 

To “fake ‘the fist: i order Tof oth. Sep- 
tember’ 1923, it. ‘was admittedly "passed 
without hearing: the. accused, and I think 
we must’ take it that the áccused ‘Had had 
no ‘reasonable “` ópporturiiiy "of “being heard 
since Krishnan, J:, . thought, it necessary 
ldfér on. in the: ‘interests Of, justice by 
means of ‘a ‘secénudtdér ‘datéd 25th Octo- 
cafe his order imposing 
énhanded: ‘punishiient. Tt “appears ‘that the 
accused were served With a notice of the 
Tevision case first oh. 14th: September 1923 


| ih ‘the, ,Vizagapatam . District for a hearing 


- 


t Madras. on 17th September 1993 "and 
tat ‘a fresh ‘notice ‘was sént ‘to them 


fixing . 8th October. 1993 for . “hearing 


‘which ' was . served on them there. again 


on 28th "September 1923 and. that ‘in ‘the: J 


meantime ’ the' case was’ ‘posted for hearing 
in this Court ‘oñ. 27th “September, 1923 
and. heard. A Pleader, ‘who ‘had appeared 
for them ‘earlier “in. the case before the 
question ‘of eihaticihg: | ‘the punishbignt 
WAS taken "up suó motu, ‘appéared | on 27th 
September 1993 on seeing the case posted 
on. the notice . board: ‘He was ‘not ‘instruct- 


ed to. ‘argile "thé: question of, ‘enhancéd ' 


Dübishniént ‘oh... behalf, “Of ‘the ‘accused, 
and lie, _ therefore, only prayed ‘for an 
adjournment which was Téfüséd, In these. 
circumstances I QD. «it clear that ‘the 
provision i ins. 439 (9) of the Cr. P.O, thah 

HO 
made to the. ‘prej judice', ‘of the accused. 
ünless hé' has had’: an ‘opportunity’ of being 
‘heard "either përgonally or by Pleader in 
his own defence” had not been followed 
in this cabe. E 


The next dins | is. iios: Such. ibilh 


ety Facto. tended: the. order passed, on. 


7th September 1923 null and, void., We 
have been Xefertfed by the ‘accused's Coun- 
él’ to Several Trülings. "Ih Shanmugar 


Ï n te TADISOMU NAIDU: 


; ‘that 


_order ‘under this ‘section ‘shall be: 


(2 
GAGU, 


, 
^ 
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‘Chettiar v : -Aligia Nunibiya Pillai (7), 
"tig ign. ‘Court “Set aside an . order 


- “a ‘Tower Appellate Court, ‘disposing 
of an "dppeal ‘on the date, previous to 
‘the ‘date fixed for 'lieating on the ground 
‘that, ‘stich | d, proceeding was a material 
"error in procedure, ‘It is not stated, however, 

the order “of the . lower Appellate 
| Coürt ‘was db ‘initio null, and void. In 
“Emperor v. Romesh... Chandra, Gupta (8), 


“the. "High Court of. Galeutta having first 


^held: that | 8. 430. (2), hàd been ‘sufficient- 
"ly ‘complied. with “whén, the. District 
“Magistrate, , "béfore. ‘referring the ques- 
‘tion, com ‘enhanced ‘punishment to the High 


“Coit. ‘had, . Heard, ‘the | “accused, “and aftér 


himself enhancing the ‘punishment accord- 
ingly; *gubseduently | reviewed its own order 


“and. Set “it Side on ‘changing its mind and 


holding, ‘that | ‘the accused had. a. right of 
‘being. "Heard béfore, the High Court itself, 
he Court. also did nöt treat. its first 
‘order as ‘null, and void but / reviewed" it, 
Às it Bays. | With, , respect I doubt very 
much. the correotnéss of this decision since 
dts appears to me that s. 369, Cr, P. C., as 
intérprétéd. ‘by that and other High Courts 
“does, not ‘confer on a. High Court any 
is ‘of. review ‘on the gould that its 
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5 
mas give ‘it such ‘a power. . The Judges 
in ‘Emperor V. Romesh, Chandra Gupta (8) 
seem tome “clearly to have overlooked. or 
brushed aside the fact that ‘they had no 
power to review their first order, In Ranga 
Row v. Emperor(3), a Bench of this Court was 
asked’ to reyiew its, ordér dismissing for de- 
fault à criminal revision petition by a party 
against an order of the Sessions Judge order- 
ing his re-trial, and it was held that noparty 
OE up. in revision can claim such a 

ight... It is pointed ‘out to us that in that 
Gass ‘the Bench approved of an earlier rul- 
ing of this Court in which it was held that, 
where an appeil had , been, rejected under 
s. 491, Or. P. C. without the appellant’s 
Pleader . "being héárd, (or more correctly 
without’ the appellant orhis Bleader having 
had an, “opportunity of being heard) the 
Court could restore.it to file, and this was 


(7) 2 Weiz 415. 
: (8) 46 Ind. Cas. 151; ‘22 c. W., N. 168; 19 Or. I.J. 


7 


1. 
p) 7 A. 612; A. W, N, 1889). 175 40a, Bee a) 
867. 
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, explained -to-be a right inherent, in s. 421 
:-Atself,..because that section implies that 
- such reasonable. opportunity must be given ` 
~ before the Court has jurisdiction to dispose 
‘ of che appeal. In spite, of some looseness ' 
,Ooflánguage, if I may use that expression 


with respect, in the concluding ‘portion’ of 


- that judgment implying that, in British : 


India, Courts have no power' whatever to 
"restore criminal cases to file since there is 
‘no statutory provision for such a course, I 
‘think the ratio decidendi of that decision is 

that a High Court has asa rule no power to 
review its order in revision, because the 
‘power to. revise is purely a discretionary 

power regarding the exercise of which no 


‘party has a right to be heard at all, but that : 


"where a party has .a legal right to be heard 
and yet has not been given the opportunity 
of being heard, the Court can and could res- 
tore the case to file. Under what statutory 
-power it so restored itis by nó means made 
clear in that judgment. Obviously s. 439 (2) 
gives to an accused person a right of audi- 


ence similar to that given by the proviso to `` 


s. 421(1) and it would seem reasonable that if 
the failure by the Court to observe the latter 
provision soméhow creates a right in the 
Court to restore the case to file so ought 
a similar failure to observe the former pro- 
vision. "The only difficulty is where is that 
right to be found? It is clearly as already 
indicated, not& rightof review of judg- 
ment, Can it then reasonably be held that 
disregard of such a nature of the provisions 


. of the Code deprives the Court of its: juris- 


diction, so that its order is null and void? 
Thatis I think the view underlying the 
case in Ranga How v. Emperor (3). It is 
also the view taken obiter no doubt by Old- 
field, J.,1n Kunhammad Haji v. Emperor (5) 
and I think with respect that it is a sound 
judicial view, and that a reasonable oppor- 
tunity for the accused to be heard is an 
essential condition precedent to the exercise 
of jurisdietion under s. 439 when the Court 
is considering the question of enhancing 
the punishment. inflicted on him. 

I am of opinion then that the condi- 


! tions laid down, by law as precedent and 


requisite, to the hearing of this case, not 
having been observed, the Court acted 
without jurisdiction and its order is, there- 


. fore, void ab initio; and on this ground and 


on this alone I would base my decision. I 
would, therefore, hold that the first order 
of Krishnan, J. was without jurisdiction 


and, thesefore, void. The question of the | 


- 
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second order is, therefore, immaterial and - 
the passing of it was unnecessary. It fol- 
lows that this High Court has nqt yet pro- 
nounced a valid: legal judgment in this 
criminal revision case and it is, therefore, 
open to this Court to hear the case on the 


` merits. 


V. N. V. 


Order accordingly. 
2. K. j 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 385 oF 1923. 
October 12, 1923. . 
Present:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr. Justice 


Crump. < 

Tus MUNICIPAL’ CORPORATION or 

BOMBAY —APPELLANT 
^ Versus 

L. R. MALLANDAINE--COoMPLAINANT-— 

i RESPONDENT. 

City.of Bombay Municipal Act (III of 1888), ws. 
8 (2), 515—-Nuisance, definition of—Powers of Magis- 
trate diseretionary—W rong-doer a public benefactor, 
effect of—Stables round residential house— Paying 
guest, whether can complain-—Direction not to issue 
license—Interpretation of Statutes. 

The complainant was a paying guest of one W, a 
tenantin a tertain bungalow. The owner, having 
obtained the consent of the’ Municipal Commissioner, 
commenced to erect ‘stables on the.open land round 
the bungalow. A complaint was filed under s. 515 of 
the City of Bombay Municipal Act and the Magis- 
trate being of the opinion that the stables were a 
nuisance directed*the Municipal Commissioner not to 
issue a license. The Municipality appealed : 

' Held, (1) that the stables were a nuisance with 
reference to the residents of the house in relation to 
the particular circumstances of the case; [p. 857, col. 1.] 

(2) that the fact that the complainant was a pay- 
ing guest was not ‘material; for the purpose of 
enabling him to complain of the nuisance it was 
sufficient that he resided in the house ; [p. 857, col. 2.] 

(3) that the Magistrate had jurisdiction to direct 
the Municipal Commissioner not to issue a license 
[p. 856, col. 1.] . 

Per Shah, A.C. J—The exercise of the powers 
conferred upon the Magistrate under s.515 of the 
City of Bombay Municipal Act is purely a matter 
of discretion. and the powers are confined to the 
giving of directions to the Municipal Commissioner 
to put in force any of the provisions of the Act or 
to take such measures as shall seem practicable and 
reasonable to the Magistrate for preventing, abating, 
diminishing or remedying the nuisance referred to in 
sub-s. (1). [p. 856, éol. 2.] . . 

The person who is said to have caused the nuisance 
should ordinarily be treated ss a necessary party to 
the inquiry made under s. 515 of the Act. [p. 855, 


1, 2, Mn 
E Crump, J.—The first and most elementary rule >- 
of construction, it is to be assumed, is.that the phrases 
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and sentences in a Statute are to be construed accord- 
ing to the rules of grammar. From this presump- 
tion itis not'allowable to depart where the language 
admits of no ofher meaning. If there is nothing to 
modify, nothing to alter, nothing to qualify the 
language which the Statute contains, it must be 
construed imthe ordinary and natural meaning. of the 
words and sentences. [p. 858, col. 2. QU 
. . The definition of "nuisance" in s, 3 (2) of the City 
of Bombay Municipal Act makes no distinction be- 
tween "public" and “private” nuisances. libid.] 
` The circumstance that the wrong-doer is, in some 
sense a public benefactor is not a sufficient reason 
for refusing to protect by injunction an individual 
S rights are being persistently infringed. [p. 859, 
col. 1. 
"Shelfer v. City of London Electric Lighting Co., 
(1895) 1 Ch. 287 at p. 316; 64 G. J. Ch. 216; 12 R. 112; 
12 L. T. 34,43 W. R. 238, followed. 
Criminal.appeal from an order passed by 
the Acting Chief Presidency Magistrate, 
Bombay. 


FACTS.—One Ali Mohammed owned 
a bungalow.in Bombay in one ofthe floors 
of which he lived . himself. The complain- 
ant was a'tenant, also living in one part of 
the bungalow. In 1922 Ali. Mohammed 
acquired certain open land, which sur- 
rounded the bungalow on all sides, on a 
long lease, and proceeded to build extensive 
stables on. three sides of the bungalow with: 


the sanction of the Municipal Commissioner. 


The residents of the locality objected 
to the erection of the stables and lodged a 
protest with the Municipal Commissioner, 
put the building of the stables was pro- 
ceeded with and was eventually completed. 
Ali Mohammed carried out all the Munici- 
pal requirements with reference to the 
stables, but before a license was granted 
by the Municipal Committee, the complain- 
ant filed an application under s. 515 of the 
City of Bombay Municipal Act, complaining 
that the stables constituted a grave nui- 
sance, as interfering with the health and 
comfort of the residents of the locality and 
prayed that action may-be taken under the 
section by restraining the' Municipality 
from granting a license in respect of the 
stables. After léngthy proceedings, in 
which expert evidence, on the question of 
nuisance was produced by the complainants, 
and the Municipality, the ‘Magistrate held 
that the stables constituted a nuisance and 
passed the following order :— 


“I direct the Municipal Commissioner—- 


(1) That he should not .grant any license 
to any owner or occupier of these stables, 


to keep or allow to be kept in or upon the ' 


premises, horses, cattle or other four 
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out for hire, (iti) for any purpose for which 
any charge is made or any remuneration 
is received, (?v) for sale of any produce 
Pere (see s. 394 of the Bombay Municipal 

et.) 7 
. (2) To take action and to aet . under. all 
the provisions of the Municipal Aet that 
may enable him to prevent the occupation 
or the. continuance of the occupation of the 
stables for the purposes in (1) above after 
& period of four weeks." 

Against this order the Municipality ap- 
pealed to the High Court. < 

Mr. Coltman (with him Mr. Kanga, Advo- 
cate-General and Mr. Campbell), for the 
Municipality. 

Mr. G. N. Thakar (with him Mr..R. J. 
Thakor), for the Complainant. 

. JUDGMENT. 

Shah, Actg. C. J.—{His Lordship after 
stating the facts and making certain preli- 
minary remarks proceeded as followa:— | As 


this appears to be the first case of its kind, 


we may point out that the person, who is 
said to have caused the nuisance, should be 
made a party to the proceedings, both in the 
inquiry which may be made by the Magis- 
trate under s. 515 of thé Act, and on the ap- 
peal in this Court. As I have already pointed 
out, in the present case the formal absence 
of the owner from the record is not mate- 
rial. But ordinarily he should be treated 
as a necessary party to such proceedings. 
As regards the Crown I do not wish to be 
understood as holding that the:Government 
Pleader is entitled to be heard.in a case 
of this kind. It may be a point to be dealt 
with when the rules,contemplated by sub- 
s. (2) come to be framed, as I think they 
should be framed. 

Coming now to the merits of the case, I 
shall deal first with the points of law which 
have been raised on behalf of the appel- 
lant. Sofaras I have been able to follow 
the arguments of Mr. Coltman, the objec- 
tion is that the order made by the Magis- 
trate directing the Municipal Commissioner 
not to issue a license under s. 394 of the 
Bombay Municipal Act is outside the scope 
of the authority of the Magistiate under 
s. 515. It is urged that it is not likely 
that the Legislature could have intended 
to confer such extensive powers upon the 
‘Court under s. 515 of. the Act, so as to 
enabls them to regulate the discietion of 
the Municipal Commissioner under the Act. 
. This section enables any person who 


footed animals, (i) for-sale, (ii). for letting- resides in the City..to complain to & Pre- 


X 
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sidency: Magistrate of.the existence of any 
nuisance, or that “in the ‘exercise :of any 
power: conferred. by-ss. 224,°244,.245, 246 or 
567, imore -than the. least practicable 
nuisance has been created. Sub-section ‘(2) 
provides:that upon:receipt: of any such com- 
plaint, the Magistrate, after making: such 
‘Inquiry as he. thinks ‘necessary, may, -if ‘he 
sees fit, direct.the -Commissionerto put in 
force any of the .provisions ‘of ithis "Act.or 
to take such measures as.to such Magistrate 
shall.seem: :praétieable -and reasonable “for 
preventing, abating, diminishing or remedy- 
ane ‚such nuisance, 

It isnot suggested in. the present case 
that the order, so far as it falls under cl.:(b) 
Of suüb-s.. (2) ‘of s. 515, is mot .within ‘the 
scope of the authority: of. the Magistrate. ' 


„+ Purely -as a matter of construction there 
is nothing ‘in the.terms of:the section to 
justify the contention that'the second part 
of el. (d) of sub-s. (2), which relates to 
the direetion to the Municipal Commissioner 
to “take such ‘measures as to such Magis- 
trate shall,seem praetieable and reasonable 
applies only to the exercise of the powers 
under any one of ‘the sections mentioned 
in sub-s. (1). 

‘The.scheme of the section clearly is to 
„give the right to any person ‘to make a eom- 
plaint where.there is any nuisance, or where 
in the exercise.of any of the powers confer- 
red by the. respective sections, more than 
the ‘least practicable nuisance has “been 
Greated. The extent of the power of ne 
Court is ‘indicated in sub-s. (2), . and,’ 
my, opinion, the whole of cl. (a) of 
sub-s. (2) applies both to the case of nuis- 
ance, as well as to “the case where in thé 
exerise of powers under certain sections 
of the. Act more than the Jeast practicable 
nuisance is created. 


Jo -‘the-present case, we arenot concerned 
with the second part ofisub-s. (1) of s. 515, 
but we are concerned only with the case-of. 
a.nuisance,.and in such a case it -is clear 
to. my mind that after making such in- 
quiry as the Magistrate thinks necessary, he 
may, if.he sees fit, direct the Commissioner 
to put in forte any of the provisions of the 
Act or to take such measures as may.seem 
practicable and reasonable to the Magis- 
trate for preventing, abating, diminishing 
or remedying any such nuisance. Looked 
at from that point-of view, apart from the 


question of the propriety.of the order, it is, 


clear to my.mind. thatithe order made. by. 
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authority.under s. 515, 

As.regards the SKA angi that the. "Legis- 
lature could not-have: ‘contemplated that: ra 
Court:should control “and” regulate ‘the 
discretion "of. ‘the “Municipal | Commis- 


sioner as to matters, about ‘which -the 


Municipal Commissioner would possess 
special knowledge, I am quite unable to 
accept it. This.section appears ‘to me to 
have ‘been enacted for the protection ‘of 
persons residing ‘in .the. City;and it:providés 
a remedy which is open to’ any resident 
ofthe: City. It. provides ‘that the méasures:for 
preventing, abating, diminishing or remedy- 
ing ‘the nuisance may hbe taken, by:direct- 
ing the Municipal Commissioner to.do certain 


, things, and the extent of the power-of the 


Court is to be found in the words of cl. 
(a) of:sub-s. (2), namely, that the -Magistrate 
may ‘direct:him ‘to :put:in ‘force ‘any -of ‘the 
provisions .of the-Act. or ‘to ‘take- ‘such 
measures as ‘shall seem practicable and 
reasonable to.the Magistrate for -preveriting, 
abating, ‘diminishing -or.:remedying the 
nuisance. That. "provision, :undoubtedly, 
implies some .limitation upon ‘the ‘powers 
of the Commissioner .and:some ‘control over 
hisacts where a.proper.case for giving:direc- 
tionsito:him in:connection ‘witha nuisance-is 
made-out. Itis not for us toconsider whether 
the Legislature should have conferred such 
powers upon the Court or-not. Itimay be 
that the absence of'‘proceedings under -this 
section has itended to create an impression 
as to the.meaning and.scope of this-section 
which is nôt accurate. I am.quite satisfied 
that'there is no'substance in -the‘arguments 
urged by Mr. :Coltman on behalf of the 
Municipal Commissioner'as to the construc- 
tion of the section. "Ihe: section is -fairly 
clear. It provides aspecial:and-expeditious 
remedy for the protection of the, residents 
of the City. The ‘exercise of the powers 
conferred upon the Magistrate is ‘purely a 
matter of discretion; ‘and the powers are 
confined to the giving of'directions to the 
Municipal Commissioner to put in force 
any of the provisions of the Act or to ‘take 
such measures as shall seem practicable 
and reasonable to the Magistrate for ` pre- 
venting, abating, diminishing or remedying 
the nuisance referred to in sub-s. (1l) I 
am not speaking of the powers under el. (b) 
of sub-s. (2) as to which no point is 
raised in appeal. 

{After discussing ‘the evidence his Dord- 
ship proce ced :—].Lam, therefore, not pre- 


ae 


~ 
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pared’ tó treat “this ‘nuisance ‘meérély as a 
techinical’‘nuisance; but’I considerit to be 
a’ nuisarice' which canot bé réasonably tole-: 
rated, if “the protection which 's.- “515 of 
the Act is enacted to "extend ‘to ‘the resi- 
‘dents in the city. is not-to ‘be illusory. I 
hold that itis a nuisance: with 'réference-to- 
the residents -of ‘this“hotise “in relation ‘to. 
fhe ‘particula: “eircumstinces ‘of the case. 


I-do ‘riot say generally that ' any stables’ 


properly ‘licensed, and ‘kept "according ‘to’ 
‘the terms of the license,  would-nécessarily 
De'a “nuisance. ‘My ‘finding ‘has relation ‘to` 
. the:particular:facts of ‘the case including 
. the ‘situation of thestables and the extent- 
to ‘which - "the: stabling ‘accommodation ‘is 
allowed: on this land....:. 

"It'isopento the’Oourt: to Wah whéther 
the exiStericeiof these: stables, having regard 
fo'all'the ‘facts, ‘is or may ‘be‘dangérous “to 

life -or ‘injtirious' “to health, even part 
?rom"tlie question ofmalària. ' ` 

AS regards the orter 'to, "be: made -under , 
-the'section, tle: questiUn- ‘is ‘more “difficult. 
It :mustbe 'reniembered'i in-connéction "with ' 
this. “point £hat"'eéver' Birice - ät came to be 
‘Known to'the residérits ‘in the locality ‘that 
Stables ‘were’ ‘likely ‘to ‘be put “up, by thè- 
owner. of this land, protests Were sent to the’: 
Municipal "Odirmissioriér “with a view toim- 

i press'upon Tim tlíe desirdbility of notlicéns- 
ing the‘stibles. Tt'is not necessary to detail 
the history of the different protests “from time: 
to time; but It -may be mentioned that 
objections Were faised so far ‘back as June 
': 1921.: The owner . commengeéd his work 
gomewhere ‘in 1921, ‘and ‘in. August 1921 
he- entered into “a contract for'the purpose 
of letting dut the stables. 
the'Sanitary ‘Comitilittee of’the Municipality 
favoured the view ‘of ‘those who were ‘pro- 
testing against the putting up ‘of these 


stables, and that Committeé‘came to tha. 


conclusion ih September 1922 that tliese 


.. stables should ‘hot be licensed. But the 


Municipality ‘did not support the view of 
the ‘Sanitary ‘Committee, ‘and-decided, on’ 
. November -9,-1922, not to ‘take any ‘action 
on. the ‘report ‘of the Sanitary Committee. . 


The residents then gave up ‘all hope ‘of : 


relief fromthe Municipal Authorities; and'on 
November~®4; the -present complaint was 
made by Mi. Mallandaine. 

“1 may here refér to the consideration 
which: has béen ` 'adverted to ‘more than 
once in the argument that after all the com- 
plainant is not a tenant, but he lives as 4 


+ 
T + nel 


paying: guest with: Webster who‘is ‘a fenant 
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in the‘house. ‘Webster i is an émplóyee of the 


Municipality and is ‘under the Municipal 
Commissioner. I'do not think there is any 
justicé in the observation made by the 


learned Counseldor the appellant that he 
has not been examined as a witness. 


Under 
the circumstances of this case it appears 
to'be quite natural that he would not like 
to'be a witness. But whether the: com- 
plainant i is. a’paying guest or a tenant is 
not'material. He resides in the house, and 
thiat/is'Sufficient for the purpose ` of enabl- 
ing him ‘to complain of the ‘nuisance. 

As regards the owner, from the beginning 
he had knowledge ‘of the fact that the resi- 


 dérits in this house, Which belongs to him, 


were opposed ‘to the putting up ‘of these 
stablés. ‘Before all the requirements of 
the Miinicipality eóuld be ‘satisfied, he 
allowed these stables ‘to ‘be occupied as 
stablés ‘in “February 1922. This was quite 
contrary ‘to ‘the’ provisions of s. 394, sub-s, 
(I) (c) ‘of the -Act. Tt is common ‘ground 
that from March 1922‘up‘to December 1922, 
the occupation’ of the stables was 'unautho- 
rised, and from the ‘point of view of the 
Municipal requiremeénts'as well ‘as the re- 
quirements:of the health of the residents 
in ‘the ‘locality, improper. It is common 
ground, hótvéver, that, on December 5, 1922, 
all-the conditions laid down in the license 
wére satisfied. ‘The Municipal ‘Commis- 
sioner was then prepared to grant a license 
in pursuance of his ‘previous assurance to 


' the sowner, and but ‘for the’ pendency-of 


these proceedings i in the Magistrate's Court 


‘he would ‘have done so. 


- The case has béen considered in the Trial 
Court on the footing that if these premises 
were properly licensed for ‘stabling pur- 
poses, whether the stables would not amount 
In the appeal before us, we 
are asked to-consider the case on that foot- 
img, and we have conBidered the 'evidence 
on the -basis whether the use of the premises 
for stabling purpose, if a proper license 
accerding to the rules applicable tò the 
licenses for stables under s. 394 is granted, 
would constitute a nuisance withih the 
meaning of the Act. 'lheseeare the cireum- 


.stanees under which we have to consider 


now. whether the directions given by the 
Trial Court are practicable and reasonable 


-for abating ‘or remedying the nuisance, 


and ifnot, what directions we should give 


‘with a view to abate, ‘diminish or. remedy 


this nuisance. 
- It has-to "be -considéted- also that the 


ticular case. 
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owner has incurred very heavy expenses 
in putting up these stables. He is also the 


, owner of the house in which the applicant 


lives. It may be said fairly on his behalf 


` ` that when the matter has gone so far, whe- 


ther any measures less drastie than those 


.allowed by thelower Court would not be 


sufficient to meet the justice of the case. 
On the other hand, it has to be remember-. 


ed that he acted throughout with his eyes - 


open, and though he may have felt assured 
in his mind on aecount of the support 
which he had of the Municipal Commis- 
sioner, so far as the license was concerned, 


he was not absolved from the obligation to 
see that no nuisance was caused by him to, 


any residents in the locality. It has also 
to be remembered that while under the 


Rent Act he may not be able to eject his, 


present tenants, this nuisance itself, if 
allowed to remain, may be an effective 
means of enabling him, to get possession. . 
I have referred to these several considera- 
tions as bearing more or less on this ques~ 
tion. It entirely depends upon the discre- 
tion of the Coart to be exercised with re- 
gard to all the circumstances of the case. 
Some stresshas been laid on the consider- 
ation that if the discretion of the Munici- 
pal Commissioner were interfered with in 
this manner, it would be impossible for 
him to satisfy. the needs ofthe City as 
regards the accommodation for hack 
victorias. In the first place I am unable to 
hold on this record that that would be 
necessarily the result of the order that. the 
learned Magistrate has made in this par- 
We are not directly con- 
cerned with general questions of policy 
as regards the stabling accommodation. 
I concede in favour of the appellant that 
it may be an element to be considered’ by 
the Court in exercising its discretion under 
s. 515. Butsuch general considerations 
cannot be allowed to override the main pur- 


‘pose of the section in dealing with a par- 


ticular nuisance. l 
From the argumentsit has become quite 
clear that no middle course is reasonably. 


possible under, the circumstances of this 


case, Neither party suggested it although 
invited by the Court to do so. Iam satis- 


.fied that this nuisance cannot be justly 


allowed to continue. In view of the fact 
that no license has yet been granted, the 
terms of the order made by the lower Court 
are proper. If the license had been granted 
the ordes could have been differently word- 
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ed so as to secure the same result. As it is, 
I would affirm the order made by the lower. 
Court subject to the alteration that I would 
give two months from this date füstead of 
four weeks mentioned in the order. a 

The appellant to-pay Rs. 500 (five hund- 
red) by way of costs to the respondent. 

We have fixed the amount of costs in this 
particular case after hearing the parties 
without attempting to lay down any general 
rule as to the scale of costs awardable under 
8. 4 of Act XII of 1888. . 

, Crump, J.—|After stating the facts his 


‘Lordship proceeded as follows :|—The Legis- 


lature has enacted s. 515 of the Act... The. 
words used are in no way ambiguous or 


sentences are to be construed according to 
the rules of grammar. From this presump- 
tion it is not allowable to depart, where the 
language admits of no other meaning......If 
there is nothing to modify, nothing to alter, 
nothing to qualify -the language which the 
Statute contains, it must be construed in the 


ordinary and natural meaning of the words 


and sentences.” (Maxwell on Interpretation 
of Statutes, 5th Edition, page 2). -.  . 

I have read and re-read s. 515 and I find 
no diffieulty in understanding it. For the 
purposes of the present case what is enacted 
is as follows:— 

(1) Any person who resides in the City 
may complain toa Presidency Magistrate of 
any nuisance. 


. (2) Upon réceipt of such complaint the 


Magistrate, after making such inquiry as he 
thinks fit, may direct the Commissioner to 
put in force any of the provisions of this 
Act or to take such measures as to such 
Magistrate may seem practicable and reason- 
able for preventing, abating, diminishing. 
or remedying such nuisance. "These are the 
plain provisions of the section. 
As to nuisance the definition in s. 3 (2) 
of the Act makes no distinction between 
“public” and "private" nuisances, I see 
no ground of policy which would justify a 
Court in holding that any such distinction 
was intended. I have referred to similar 
legislation elsewhere and I find no such 
distinction in The Public Health Act, 1875 
(vide s. 91). By that Act also a Court of 
summary jurisdiction is empowered to deal. 
with nuisance of either sort on information 
given by any person aggrieved thereby (vide 
9.93)* In view. of the plain language used 
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itis not possible tó attribute any other in- 
tention to the Local Legislature; nor can I 
follow the argument that any ‘assistanceis 
to be derived from the other sections of the 
local Act which were brought to our.notice. 
The second question is whether the ex- 
istence of a nuisance is established. It has 
been conceded before us,—and, in my opin- 
ion, very properly conceded,—that in point 
of noise and'smell these stables must con- 
stitute a nuisance within the meaning ofs. 
3 (2) of the Act; It is only necessary to look 
at the place to see that this must beso, One 
may say “res ipsa loquitur." The proxi- 
mity of stables has been held to consti- 


tute a nuisance on. these very grounds. 
in more than one case [Ball v. Ray: 
(1), Broder v. Saillard (2) and Rapier 


v. London Tramways Company (3)] and 
the circumstance that the wrong-doer 


is in some sense a publie benefactor has’ 


mever been ‘considered a sufficient reason 


for refusing to protect by injunction an 


individual whose rights are being persist- 
ently infringed: Shelfer v. City of London 
Electric Lighting. Co. (4). The suggestion 


that the smell of stables is after all a pleas- 


ing smell need not be seriously considered. 
A nuisance plainly exists. - The stables sur- 
round the bungalow on three sides 
and the shortest; distance between the 
two is twenty-four feet. They are 
intended to accommodate 400 horses and 
200 victorias. There must bea large num- 
ber of syces. The victorias go in and out 
.atallhours. In my opinion it is Jjmpossible 
to avoid the conclusion that the noise would 
render life unbearable to those living in 
‘the bungalow, and though careful manage- 
ment may do something towards diminish- 
ing the smell that too must inevitably cause 
serious annoyance or offence 
senseof smell. The evidence in the point 
is considerable and must be accepted. 

But it has been strenuously urged that 
this nuisance is not dangerous to life 
or injurious to health. The words used 
in s. 
dangerous to life or injurious to health.” 
It is not, therefore, necessary to estab- 
lish positively such danger or injury. It 
is enough to make out a reasonable pro- 

(1) (1873) 8 Ch. 467; 28 L. T. 346; 21 W. R. 982. 


(2) (1876) 9 Ch. D. 699; 45 L. J. Oh. 414; 24 W. R.. 


011. ae 
(3) (1893) 2 Ch. 588; 63 L. J. Ch. 36; 2 R. 448; 69 
L. T. 361 

(D 

112; 72 L. T, 34; 43 W, R. 228. | 


MUNICIPAL CORPORATION OF BOMBAY V, MALLANDAINR, 


"to be carriers of a number of diseases. 
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9 (2) are “which is or may be. 


(1895) 1 Oh. 287 at p. 316; 64 L. J. Oh. 216; 12R. 
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bability. - The point to which the: evidence 
has been largely directed is the danger of 
malaria. We had the benefit of an elabo- 
rate argument displaying much learning 
upon this matter. The only evidence which 
is of any value on the point is that of 
three expert witnesses, Col. Gordon Tucker 
and Dr. Nunanfor the applicant, and Dr. 
Sandilands for the Municipality. Their 
conclusions, as is not uncommon in such 
cases, cannot be reconciled. But there is 
one salient faet upon this matter, and that 
ig that there is no proof that a single 
“anopheles” mosquito, either larva or per- 
fect insect, has been tracted to these stables. 
I doubt whether any elaborate analysis of 
this evidence will.assist a conclusion. In 
the absence of the definite proof which I 
have indicated I am not convinced that 
a stable, if properly managed, is necessarily 
a source of danger on this score. The 
evidence of the other witnesses on this 
matter is plainly of negligible importance. 
The conjectures of laymen as to the sources 
of diseaseare more curious than instructive. 
. But there is one further source of danger 
which is disclosed by the evidence which 
demands consideration. It is a reasonable 
inference—indeed a matter of common know- 
ledge—that stable litter is likely to cause 
a large increase in the number of flies in 
the neighbourhood. There is evidence that 
this is so. were evidence required and Dr. 
Sandilands says “ Flies are commonly said 
In 
the city flies are carriers of diseases where 
they have access to human excreta otherwise 
not." It is in the conditions which prevail 
inthis country highly probable that flies 
in such a place as this will have access to 
human excreta... 

I find myself somewhat embarrassed by 


the unfamiliar procedure in this case, 


Were this a civil litigation between the 
parties the question would beon the facts 
found whether the case is one for damages 
or for an injunction or for both. But here 
the relief by way of damages is not within 
our power, and unfortunately there has been 
no serious disposition to settle the matter 
by any amicable arrangement, Were this 
matter before a Court in the exercise of 


|, its ordinary civil jurisdiction the judgment 


of Beaman, J., in Bat Bhicatji v. Perojshaw 
Jivanji Kerawalla (5) would be a valuable 
guide. Much of that judgment might be ap- 


* (5) 33 Ind. Cas. 192; 40 B. 401; 17 Bom, L. R. 
1040. UE e 


géo: 
plied ‘totidém. verbis to: 'the ease before tis 
though'intwo important par ticulars the facts 
here. are: different. "The ‘riuisdice ‘here is 
mêre formidable for we ‘Have a stable of 400 ` 
horses äs- against.one of “75; ‘dnd’ the neigh- 
bourhood ‘here ` -is ‘of a ‘better class and 
approximates ‘more closely to “those “select 
résidential: quarters” ‘Outside what may be 
éalled the-native limits, which, in the opinion 
f the learhed Judge in Bai Bhicdijies ¢ case 


. (5), stand’on a somewhat different ‘footing, 


No: doubt ‘then that in ‘a ‘Civil Court: the 
applicant would : get relief, I 'havé,àl-. 
ready «indicated that the ;süpposed ` utility 
of these ‘stables ` ds ' mot - a matter which 
we can “consider, a ‘view which ‘is’ id 
emphatically ' expressed “by Beaman, J., 

the, judgment cited. Here we are pound 
by the ‘terms’ of the. ‘special legislation 


‘but withih the -four' corners ` of the ‘Act 


- 


“the arguments ‘advaticed 


considerations appropriate to the general 
law on'the question ofnuisance are no doubt’ 
rélevant,'dnd 'as the Act gives a remedy 
tlie applicant i is'entitled ‘to seek that remedy 
upon pr inciples so ‘applicable. 

Tt is ‘to. be ‘regretted ` that either party: 
insists upon the. extreme view. For, the 
Munieipal Commissioner it is ‘urged ‘that: 
this is‘a fit and’ proper. ‘place’ for “these 
stables, “and that tlie ‘conditions ‘of ‘the 
license ‘which it is‘proposed to issue contain 
the maxittum ‘of what need be conceded. 
The applicant, on the other'hand, ‘urges that. 
nothing will give-him relief but. the ‘total 
abolition’ of these ' stables. Th ‘such a case 
it is extremely difficult for this tribunal, 

which can hardly be said to ‘be specially 
fitted to deal. with ‘questions ‘of stable 
management, ‘to ‘discharge ‘the | duty which 
the Legislatüre has'imposed on us, viz., to 
con trive ' ‘reasonable and pr acticable mes- 
ue " for déaliug: with’a nuisance such ‘as 
this 
ward certain: suggestions as à basis for 
discussion 'bütit'was apparent-that neither. 
party at heart ‘désired ‘anything but the 
extreme: ‘limit ‘of His claim. 

. After a-full consideration ‘of the history 
of this mattér dnd of- the ‘evidence and of | 
fore us I think 
the ‘case ‘is one in Which ‘we'should ‘exercise 
our discretion to ‘make ‘an order for, the. 
prevention ‘Of this nuisance, 1 am further 
of opinion that thé'ónly ‘appropriate, order 
ih the cásé is ‘that ‘directed by the learned 
Chief J: ristice ' in Au judgment just. de-. 
livered.. ` 
Zeke 
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. clothing. 
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“CRIMINAL APPEAL No. 421:o0r 1924.. 
July 18, 1924. 
Přesent:—Mr. J ustice "Daniels. 
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l versus : 
t EMPEROR-—RzsPoNBENT, — ^ 
Penal Code (Act XLV of 1860), 7s. 102 —- Assembly 
for committing dacoity—Members , óf., one party 
split wp—Arms and ammunition—Accused, ‘whether 


guilty. 
“Fifteen men ‘were séen ‘approaching a village. ‘and 


split up into‘ three bands just dutside‘the'village. Sub- 
' sequently different members of these three bands were 
caught and found to be'in possession of drms"and 
ammunition, and none óf them could- explain his- pre- 
sence at'the ‘spot’: 

Held, that they were members of a party and had 
collected for the purposé of committing, dacoity and 
were consequently US to be convicted under s. 402,. 
Penal Code. [p. 861, col. 1 

- Queen-Empress E 
16, .referred ‘to. o 

. Criminal appeal froni. ran ‘order ‘of. the 
Sessions Judge, -Budaun, dated: the 30th 
of ‘April 1994. 

: The Government Pleader, for: the ront: 


J UDGMENT.—The appellants Bliolü 
Singh, Nanhe, ‘Jurri, ‘Sardar, ‘Likha Singh 
and Ram Sahai have ‘heen ‘convicted’ ‘tinder 
s. 402'of the: Indian Penal Code of assembl- 
ing for the purpose of cominitting 'dacoity- 
dnd sentenced ‘tò seven years’ ri gorous 
imprisonment each, the maximum sentence: 
permitted by the section. Two of the ap- 


pellants, -Bhola'and Sardar ‘have also'been- 


convicted ‘under s. 19 (7). of the Arms. At 


and ‘given ‘separate seritefices of three years’ kg 


rigorons imprisonment each. 

“On the afternoon of 8th. March last three 
of the accused, namely, Bhola, Nanhe ard 
Ram Sahai, came to the village of N aiga- 
wàn to the well for water. They were 
strangers to the village. Malkliàn Singh, 
who was'at his chüipal near , by, became. 
suspicious ‘arid ‘noticed that Bhola had à 
pistol fastened round ‘his neck Under his 
‘He ‘aiid others of the villagers 
seized ‘then and ‘tied ‘them ‘up. "Malkhah. 
Singh ‘had hinigelf. heen in trouble with- 
the Police ‘at ofe tine and ‘Wad possibly ` 


béén ‘asked by theni to render assistance’. 


in appreHending suspicidts : "charücters. 

Armed dacoity has been véry prevalent in - 
the Budaun District of récent years, and 
it appears that there. had. been tiwenty- , 
seven armed dacoities between Lst J anuary'. 
1924 and the date of this ‘case. THe’chati-; 
kidar was'at “orice ‘sent offto give inform- 


wer 


- Appeal. dismissed:- - ation at the thah; - -Iù thë: flesntinió- 


^ 


Bhai, 23 A.194; A. Wi N. (1901) 


é 


5 


e — 


A 


[gut 6. 1994] 

three other men were noticed running away 
towards the east. "The villagers gave chase 
and broughtsback one of them, the accused 
Likha. Singh. , Another. band. of- persons 
were found to be making. off to the south. 
They were also pursued. - After. a time they 
separated. Two: of.them, the accused Jurri 
and Sardar, were captured after a chase of 
four miles. and. brought back to the village 


At that time the Sub-Inspector had already 


arrived, At. the, time of his arrival. he 
‘found. ‘four of. the accused ; under arrest in 
the village. Jurriard Sardar wére brought 
in. while he was. there. 
ed: anda. quantity. of -shot and- percus- 
sion, caps. found’ on, him. Bhola had al. 
ready been" searched ' ‘and, a pistol, Six 
packets.of .gür-powder, five percussion caps 
and two packets of. shot recovered from 
him, ola and Sardar come. from, , widely 
separate. “villages, indeed Sardar is. a, resi- 


‘dent.of.the Shahj ahanpur District, but.differ- 


ent portions of the same manual of bayonet 


training. were, found; in their; respective 


possession. "This factis in itself very strong 
evidence. that, they. were associated together 
E had not come to the village independ- 
ent 

In reddito to. the. evidence. of the capture 
and search. of the.accused there is , the, evi- 
dence.. òf Tej Singh, who appears .tq have 
been; examined; iby the Police the, same. day. 
He, deposes,, to seeing.some fifteen men ap- 
proching the. village from the. south’ that, 
afternoon. Outside the village. they . split 
up; into three, bands.. .Three.of: them went 
directly,. into, the. village, -while , the other 
separated, off, to, the, east. and ; west. Tej 
Singh: was too far off; to identify. them, but 
oncoming into,the, village.he found that four 
of the. accused. had already | been caught by 
the villagers. He. told:the villagers.of the 
eight men who had: ‘separated from, the 
others to. the. west, and- this. led, to the 
pursuit and: capture ofthe. two remaining 
aveused -Jurri- and Sardar, 

The . cnly.. question, in, the.case ig hether 
the léarned dudge was justified in conclud- 
ing from this evidence. that the. accused 
were mémbers. of one. party and, that they 


had:.colleeted for.the.purpose,of.commit, |. 
ting. dacoity. It appears. to me that when 


all.the circumstances are. taken into ac- 
count this is the. only.. conclusion to. which 
the .Court could reasonably, come. The 
learned: ‘J udge "has referred to the’ case of 
Queen- Empress. v. Bholu (1) which is jn 


| Q) 28A, IZA W. N. (1909), 16... 


| DATTA, RAMA, DAYARAM, o. 


Sardar was search- ; 


- 
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many respects, similar. ‘The. accused are 
all residents of.different villages and they 
mostly live aba great. distance from the 
village, where they were. caught. The vil- 
lages of; Bhola and Nanhe are 18 miles 
distant, those:of Ram. Sahai and Likha 
four and a half miles distant, that of 
Jurri, 15 miles distant, and Sardar is a 
fesident of another . District. They give a 
number of separate reasons, for the most 


“part, entirely improbable, to account for 


their. being.caught inthe village of Nai- 
gawan. When the evidence. of “Tej Singh 
is considered in connection with what 
immediately followed, it is impossible to 


doubt that the accused were members of 


the party seen by Tej Singh which sepa- 
rated as it. approached , the village. Jurri 
and Sardar were captured after a. long 
chase at a.considerable.distance from the 
village, but, on. Sardar being searched a 
portion of, the, same. manual: was. „found in 


. his possession, another -part.of which had 


already. been recovered: from.the accused 
Bhola. The circumstances under which the 
accused . were found and the. possession of 
arms and.ammunition by two of them 
fully, justify the. presumption that their 
object was the commission.of dacoity. If 
they were there for some innocent purpose 


-it would' be easy for them.to displace the 


presumption against them, by stating what 
the. purpose, was. Instead: of doing this 
they. denied,all association. T therefore, 
uphold; the. conviction of.allthe accused. 


"1. do not think, however, that the learned 


J ‘udge,, was justified i in imposing the maxi- 
mum. sentence allowed by law. I ae- 
cordingly reduce the „Sentences, of all the 
accused under s. 402 to. five years’ rigorous 
imprisonment, each,. and the sentence on 
Sardar under s. 19 of the. Arms Act to two 
years. rigorous imprisonment. As Bhola 
was in.possession. of a pistol, the sentence 
passed. on him,under.tbe Arms Act will 
remain., unaltered. 


K., 8. D, Sentences reduced. 
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LAHORE.HIGE COURT. 
CRIMINAL, REVISION No. 55 or 1994. 
May. 12, 3-924. 

Present: —Mr. J ustice Scott-Smith and 
. Mr. Justice Zafar Ali. 
DATTA. RAM—Petrrioner 

l versus 

“DAYA RAM AND OTHERS— RESPONDENgS. 

. Penal. Code (Act. XLV. of uote ss. 302, $04; 


è eec 


io 


25 


B6? 


Assault by several persons—Single blow fracturing skull 


. —No evidence as to who struck blow-—Common intention 


—Offence. P 
` Four persons set upon another and beat him with 


. lathis. 'Thelatter died as the result of a single blow 


on the head, which fractured his skull, but he had no 
other grievous hurt. 'There.was no evidenceas to 
- which of the assailants had struck the fatal blow: 
Held,(1) that it was impossible to hold that the 
assailants had any common intention to cause death, 
nor could it be said that each of them knew that 
death was likely to be caused ; 
(2) that the common intention of the assailants was 
to give the deceased ‘a good threshing, and they must 


P 


have known that grievous hurt was likely to be caused; . 


(3) that as it was not known which of the assailants 
had strück the fatal blow, they could only be convicted 
of causing grievous hurt. 

Agra, v. Emperor, 27 Ind. Cas. 833; 37 P. R. 1914 
Cr.; 16 Cr. L. J. 209; 219 P. L. R. 1915, relied on. 


Criminal revision against an order of the 


‘Sessions Judge, Karnal, dated the 12th , 


December 1923. 

Mr. Anant Ram, for the Petitioner. 

Mr. Shamaàr Chand, for the Respondents. 

JUDGMENT.—This is an application 
by a private person for enhancement of the 
sentence of four years' rigorous imprison- 
ment passed upon four persons for an 
offence under s. 325, Indian Penal Code. 
The facts as found are that the four res- 
pondents set upon Chhelu and beat him 
with lathis. Obhelu’s skull was fractured 
asaresult of one blow on the head. He 
had no other bone fractured and there was 
no grievous hurt other than the fracture 
of the skull. - There is no evidence to show 
which of the accused persons struck. the 
blow which fractured Chhelu’s skull and 
resulted in his death. Under these circum- 
stances we think it impossible to hold that 
the respondents had any common intention 
to cause death or such bodily injury as 
was likely to cause death, nor can it be 
said that each of them knew that death was 
likely to be caused.. 
" Having regard to the nature of the other 
injuries caused we think it can only be 
held that the common intention. was to 
give him a good thrashing and we have no 
hesitation in holding that they must have 
known that grievous hurt was likely to be 
caused. Ag it is not known which of the 
respondents struck the fatal -blow, Agra v. 
Emperor (1) is an authority for holding 
that they can only be convicted of causing 
grievous hurt as has been done, Substan- 
tial sentences have been awarded and, in 
our opinion. there is no sufficient ground 
for enhancement and we reject the petition, 

Nell. É Petition rejected. 
' (1) 27 Ind. Cas. 833; 37 P. Re 1914 Cr; 16.0r, L. J. 
209; 219 P, L. R. 1915, ` 
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| PARASRAM V. ÉANHÀYA,- 


[84.T. 0. 1024] 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OnIMINAL Revision No. 21 or 1923. 
| March 28, 1923.. 
Present :—Mr. Baker, J. C. 
' | PARASRAM-—APPLICANT 
| Versus 
KANHAYA-——NON-APPLICANT. 

Cattle Trespass Act (I of 1871), s. 22—C. P. Land 
Revenue Act (II of 1917), s. 188 (2) (b)—Wrongfully 
impounding cattle—Licensing cattle to graze—Lambar- 
dar, discretion of —Consent of co-sharer, whether neces- 


Sary. LUN 
Under s. 188 (2) (b) of the C.P. Land Revenue 
Act, the lambardar is entrusted with the manage- 


-ment of the village including the grazing lands and 


should be allowed diseretionin petty matters such as 
licensing cattle to graze in the village grazing’ lands 
without the consent of every individual co-sharer. 

Therefore, when a person ‘detains cattle licensed to 
graze by the lambardar, he is guilty of wrongfully 
impounding cattle under the Cattle Trespass Act, 
even though the license was given by the lambardar 
without the consent of all the co-sharers in the 
village. 

Criminal revision from an order of the 
District Magistrate; Nimar, dated the 17th 
November 1922, in Criminal Appeal No. 51 
of 1922. 

Mr. P. C. Dutt, for the Applicant. 

Mr. G. P. Dick, for the Non-Applicant. 

. JUDGMENT.—These four applica- 
tions all turn on the same point. The ap- 
plieants were convicted under the Cattle 
Trespass Act for wrongfully impounding 
cattle which had been licensed to graze by 
the lambardar. Under s. 188 (2) (b) of the 
Land Revenue Act the lambardar is. en- 
trusted with the management of the village 
including the grazing lands, but it is con- 
tended that under the wajzb-ul-arz ofthe 
village he is to do this with the consent of 
the co-sharers and the applicants who have 
a 14 annas-share in the village have not 
consented, admittedly. l 

Tf this clause in the.wajib-ul-are is to 
be read as. meaning that the lambardar 
must obtain the consent of every indivi- 
dual co-sharer, of whom there may be many 
before he allowed. a cow to graze in the 
village, it is apparent that the position of 
the lambardar would be intolerable and 
his management rendered impossible as it 
would be open to any co-sharer to object to 
anything he did and in such matters perfect 
unanimity i8 not to be expeeted. i 


I am of opinion that the provisions, of the 


wajib-ul-arz must be construed in a reason- 
able manner. | 
dar has the management of the village 


As by. law the lambar- 


fed 1. G. 19941 
“he should be allowed discretion in petty 
matters and his.diseretion cannot be ob- 


jected to, The provisions of the wajib-ul- CRIMINAL 
arz are of a general nature and cannot be ." 


invoked in. cases of this character... It is 

unnecessary to interfere and the applica- 

tions are accordingly rejected, 

SIS S 7 
K, 8, D. 


hoe 


t 


Applications rejected. . 
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RANGOON HIGH COURT. 
Revision No. 600-B or 1923. 
December 3, 1923, 

Present :—Mr. Justice Carr. 
= ANI—-APPLICANT 


versus 
^ ^ AH YONE—ReEsponvenrt. 
" Criminal Procedure Code (Act V of 1898), s, 195— 
Penal Code (Act XLV of 1860), s. 211—False inform- 


: ‘ation to’ Police—Case launched in consequence—Sanc- - 


tion to’ prosecute. 
Sanction to prosecute was applied for against a per- 


. Son who was alleged to have “planted” a mould in the 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1946 or 1923. ° 
February 9,1924.  . 
Present:—Mr. Justice Scott-Smith. 
‘MUL CHAND alias MULAN—Convict— 
l ; " PETITIONER "LEE 
| VETSUS 
-"-EMPERO R —RESPONDENT. 


‘ Penal Code (Act. XLV of 1860), s. 442—-Court-yard 
enclosed on three sides by low walls, whether “build- 


“A court-yard enclosed on three sides by low ‘walls 
meant to serve as purdah is not a “ building " within 
. the meaning of. 442 ofthe Penal Code. 

: Petition, under s. 439 of the Cr. P. C., for 
revision of an order of the Sub-Divisional. 
"Magistrate, Rupar at Kasuli, dated the 7th 

September 1923, affirming that of the Magis- 
trate, Second Class, Kharar, dated the Ist 
August 1923. e Fs , 

: Messrs. Zafrullah Khan ahd Shamair 
Chand, for the Petitioner. 

' JUDGMENT.—It is not clear that 
ihe court-yard is enclosed on allsides by 
walls, and from the Magistrate's judgment 
I gather it is enclosed on three.sides only, 
. low walls having been-built to.serve as 
pardah. . Under the circumstances’ it 
cannot .be considered that the so-called’ 
yard is a building. 1, therefore, allow the 
revision and alter the conviction to one 
under s. 447, Indian Penal Code and reduce 
' the sentence to one of Rs, 50 fine.. I set 
aside. the order of the Magistrate saying 
that the time spent in lock-up shall count 
as simple imprisonment. 

Z. K. Revision allowed. : 


applicant’s house, and then to have given information 
to the Police that the applicant was counterfeiting coin, 


, in consequence, of which the applicant's house was 


- [p. 863, col. 1 


‘ 


‘of these grounds. | 
‘disclosed is one punishable under s. 211 or 


searched, resulting in discovery of the mould, and he 
was sent up for trial, but ultimately discharged : 
Held, that if the facts alleged were true, the respond- 
ent could be considered to have caused the prosecu- 
tion of the applicant, and to have committed an offence 
in relation to the proceedings before the Magistrate. 


Criminal revision against an order of the 
Sessions Judge, Tavoy and Mergui, in Cri- 


` minal Miscellaneous Case No. 6 of 1923. 


ORDER.—This is an application to 
revoke a sanction to prosecute, granted 


‘under s, 195 of the Cr. P. C. in August last, 
‘before the coming into force of the recent 


amendments to the Code. 

The petitioner gave information to the 
Police that the respondent was engaged 
in counterfeiting coin. In consequence 
the respondent's house was searched and a 
mould was found. Respondent was sent 
up for trial and was discharged. 

It is alleged that the petitioner ‘planted’, 
the mould in respondent’s house and then 
gave the information against him and it 
was on a finding that there were sufficient 
grounds for believing this to be the case. 

The sanction has not been attacked on 
the facts. It is attacked on various techni- 
cal grounds, the principal of which are 
that an offence under s. 211, Indian Penal 
Code, is not disclosed and that the Magis- 
trate could not grant sanction inasmuch as 
the alleged offence was not committed “in 
or in relation to any proceedings. in the 


‘Court.” ' 


‘I am not prepared to interfere on either 
Whether the offence 


-~ not may be debateable, but prima facie it 


` 
+ 


would seem reasonable to hold that if 
the petitioner did so do the acts alleged 
he can be considered ‘to have caused the 
prosecution of the respondent to be isstitut- 


ed, The question whether any offence, and 


S 
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if so “what. offence, is disclosed is one 
for decision. finally. by the Court which 
tries the case, should it come to trial. 

Asto the second ground. I am of opinion. 
that the facts alléged do .eonstitute an 
offence in relation to the proceedings before 
the Magistrate. 

“The. sanction, was, in. my opinion,. law- 
fully granted and I, therefore, | dismiss. this. 
applica tion. - 

lt. is- desirable, however; chat: I should 
point, ‘out, that the sanction is now in. ‘fact’ 
inoperative, J, understand that no prosecu-. 
tion. has yet. been instituted. against the. 

etitioner. Such a prosecution” could bave- 

een instituted. on ‘the sanction- at any time., 
before the.end.of August.: But. now. no. 
prosecution.can be. so. instituted. Section 
195, Cr. P. ©., now vhs down that MH pr 


Ge m^ oO 


ag gainst- the ju cr on pota arı 
complaint: 


IN. H; Application. dismissed; 


makanan aradin 
am badi tl wanan 
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CALCUTTA. HIGH. COURT, , 
' CRIMINAL. ‘Revision No. 205 of .1924. 
; June,18, 1994. 
Present :—Justice Sir Babington Newhould, : 
“Kr, and Mr. Justice B. B. Ghose. ` 
 MANOMOHAN, DASTIDAR-—PrrzITIONER, 
versus . 
"BANKIM BEHARI, CHOWDHURY. 
OPPOSITE. “PARTY. 

Criminal. Procedure Code (Act. V of 1898), s. 257, 
—Right to summon prosecution witnesses for cross- 
examination—Magistrate,. duty .of—Eailure ta record.’ 
reasons in writing, effect of. — ^ 

The accused, even after he has entered upon his. 
defence, is entitled to have the prosecution -witnesses ` 
summoned for cross-exámination, unless the, Magis- 
trate considers that such application should be. re-. 
fused on the ground, thiat;it^was made for the, pur- 
pose. of vexation or. . delay or for. defeating . the ends. 

ice, 
E wc of the er pt to record his reasons. 
in writing, for refusing.t 
to re-summon the prosecu 
which vitiates the trial. 


*o* zr 5 + 


MANOMOHAN DASTIDAR v. BANKÍM PEHARI CHOWDHURY. 


for crogs-examination, unless the, Magi 


LI . 4 
* 4 


fea. {e G. 1994}; 
Mr, Langford. James., (with. line Babus 
Chandra Sekhar Sen. and Debendra Narain; 


Bhattacharjee), for. the Petitioners, 
Mr. Camell (with ‘him Babu Priya. N ath; 


' Dutt), for the Opposite. Party. . 


J UDGMEN T.—This Rule is granted: 
on three grounds, and we hold that.it must; 
be made absolute on the-fifth ground, and’ 
a re-trial ordered. : It is unnecessary, there- 
fore, to deal with the other two grounds. ' 
The fifth ground is based on the fact 
that a certain witness, d ogendra Lal Chow- 
dhury, was examined in Calcutta on com- 
mission. The accused, petitioners before. 
us, filed no cross-interro gatories, and he 
was not then cross-examined. Subsequently 
he went: to. Chittagong, wherethe trial took 
place and the- accused- ‘applied to the, Magis- 
trate for him.to be summoned for cross- 
examination: On this petition. the-Magistrate 
passed no definite order.and he -was.not sume 
moned. Having regard to the express provi- 
sions of s. 257 “of thé Cr; P. C. we hold that 
this was a-serious., illeg gality.-on. the part of 
the Magistrate. The accused, eyen: after-he 
has.entered. upon: his: defence, is-entitled itor 
have the prosecution, witnesses. summoned! 


82. 
trate considers;that:such application: shoud 


- 


- be.refused;on the ground that: it was made. 
- for the purpose. of: vexation:or delay or thee 
If: the; 


defeating the  ends.of- justice... 
Magistrate.does.so.consider, the. section- isa 
imperative.that: such, ground .shall be. rez. 
corded by him in writing. The. Magistrates 
having .faile@?: to comply. with this. provi- 
sion of law, we hold;that this: was, any 
illegality. which: vitiated. the.trial. . We jare. 
informed that. the. Magistrate who. tried: ther 
case-has left. Chittagong. . We ares also in«a 
- formed: -that- Jogendra Lal: Chowdhury. S3 
now dead. But: ‘this: does-not- affect then 
illegality-of the, Magistrate's. order, 0 

Wa set aside the. conviction: and: sentence, 
passed, on: the accused, and. dixect that, ther: 
fines, if- paid, be, refunded. The ‘petitioners: M 
will be-re-tried :accordi ing: .toláw. 

K.S.D. 


x 
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e Su Neale of the oe f. 


"Oriminal revision. against an. onde of she. jc 


Sessiong Judge, Chittagong, dated, the. 7 th, 


| Febrügry, 1924. .. 


\ 


€ 


Rule made absolute: ; 


Y 


; 


[B4 T. Q. 1924] | ' — LAOHHMAN Dag V: BEOJA RAMS 55 7 865 


LAHORE, HIGH COURT. -` perform their part of the contract, they had 

ErrsT CIVIL APREAL Nọ.. 1714 os. 1918.. not only to refund the earnest money but 
‘% March 31, 1922. also to pay Rs. 3,200 by way of damages. It 

Present :—Sir Shadi Lal, Kr., Chief Justice, appears that the vendors.did not execute 
. "and. Mr. Justice, Harrison. z^ s ‘the sale-deed in favour of Bhoja Ram, but 
TACHHMAN DASAND OTHERS— DEFENDANTS sold =the , property on the 28th January to 
~- -| —APPELLANTS ; , -— -one Hakini Rai..Bhoja Ram has consequent- 

e Dy Versus. -> , ly brought ‘the action, out of which the 

BHOJA RAM-—PrAINTIFE— RESPONDENT. present ‘appeal arises, for the recovery of 


" Registration Act . (XVI. of: 1908),: à. 17 (1) (b)— damages, and his claim has. been decreed 


“Construction of document—Agreement to sell, whether by the District Judge. On behalf of the 


requires registration—Contract Act (IX of 1872 , 8. 7h 
E ti AST Damages; "measure pa Sum defendants it is: contended by.Mr. Nand 


‘mentioned 1m contract, whether can^ be ‘allowed : as Lal: that the document executed. on the 10th 


` agreement to:sell” or a conveyance, the Court must - 


amag 4 . :danuary41917.amounts to a conveyance and 
In order to decide whether ax instrament is a mere is inadmissable in evidence for want of re- 


“look to all thé-terms of the document -and the fate “istration.” This contention is based upon 


of the document cannot be determined with reference . the phrases “vech ditti hdigi and “haveli 


. merely. to: ¢erfain. incorrect phraseology used ‘by the vechi. which occur in the’ ‘instrument ; but 


scribe. [p. 865, col.1.] , : : 
Where a document- eted ata certain hoai we do.not think that the fate of the docu 


had been.sold ahd that a portion of the price had -ment-can.be determined upon an incorrect 
been paid as,earnest money.and, that a sale-deed : phraseology .used:by the-scribe. In order 
would : be" executed and: ‘registered | at a subsequent . to decide whether the instrument is a mere 


cuo tí the balance of the purchase-money would agreement to. sell Or a conveyance, we have 
e pal 4 ; j , 

Held: that the. ‘document was merely an agreement bo. kook 66. all the terms of the document, 
to sêll ‘and. was not Conny IBI abi. [ibid.] . and: applying thistest we have no hesitation 


Where. a contraet scale hee MEUM . incholding:thatit did not itself create any 

1 provi es tha in e even 1 in 3 ] is 
of a/Hfe&ch a ‘Certain sum would be payable as. Es d A vida property, but was intend 
damages by the party failing to -perfor his part ~ to, be: a document. merely. creating a 
of the.coniraet, and the Court is. unable to fix with i. Tighfi: tor. obtain. ánother document which 
any reasonable certainty the actual amount of the: would, when executed, create-a title in the 


. loss resulting to.the plaintiff from the breach of the . 


- contract, and no equitable ground is made out as to ‘property. It is .to be observed that the 


. why the.sum mentioned: in the: contract should riot : whole: of the-price was ‘not paid at once, 


4 


be decreed, the Court.is entitled, to adopt such sum &nd.that) Rs:-3,200 which was paid to: the 


-as the .méasure . of damages suffered. by the plainitit. . vendors on the 10th: January, was expressly 


p. 866;.cols. 1 & 2.] .., 
L ei ‘Ram v. Shib Dat, 5 A. 938. at p. 242; A. W. - described as earnest. money. "lI he executants 


N..(1883) 2; 3 Ind. Dec.. (x. s.) ?09,*and Mir NE . of: the docüment .made it perfectly clear 


| Khan v: -Sawan Ali 7 Ind. Cas. 1014; 81 P. R. 1910; . that-a-sale-deed:was to be executed and re- 


. 148:P., L.:R. 1910; 127 .P. Wo R. 1910, relied on. . . pistered by the 27th January, and it was 


- 
- 


(Yin M Bon a decedat the Dig. Only then.that the balance ofthe price was 
trict Judge; Ferozepore, dated the 30th - to be: paid. .In- view of these considerations 


` April 1918. . we endorse the" conelusion of the learned 


Dr. Nand Lal, for the A actin. ^— « District Judge.that: the instrument relied 
Lala Badri Das, R. B., and Lala Fakir «upon by the plaintiff is merely an agree- 


- Chand, for the Respondent. , : ment to sell and does not require compulsory 


registration. , 
Jd UDGMENT.—0n the 10th J: anuary, ^ Thé next question to he considered i is whe- 


: 1917, one Lakhu Ram, -and his two brothers, C ther, ‘the defendants were‘ responsible for 
‘Ram Chand' and Lachhman Das, exéeüted a : the breach of the contract. On this point 


document by which they ag greed to' sell to - we ‘have the: ‘undisputed fact that on the 20th 
the plaintiff, Bhoja Ram, their residential «January the: plaintiff gave the ‘defendant 
house for Rs. 13,700 of- which Rs, 3,200 were :;Lakhu. Ram ‘Rs. 140: for the purchase ofa 


‘paid’ as earnest money, and the balaijce was . stamp paper; and that, though the money 


to be paid at the time of the: registration of - was deposited with the Treasurer, neither 


the sale-deed, which was to be: effected by the Lakhw Ram nor his brothers went to him to 


27th January 1917. It was-fürtheragreed - “buy the stamp paper. Further a registered 


. that,,if the vendee committed. a breach of. notice wassent by the:plaintiff to the de- 


"the “contract, Tre: iwah tó. fòrfeit the earnest . fendants on the 25tho J anuary asking them 
money ;; and. that, df: the vendors failed to. „ta execute the: Sale-deed, ‘but 3o- ply wag 


1 
è 
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sent to that notice. On the succeeding day 
atelegraphic notice was also sent by the 
plaintiff, and it isadmitted by the defend- 
ants that they received the telegram at the 
‘Railway: Station when they were leaving 
for Jalalabad, in order to take part in the 


-tenth day ceremony to be performed there 


in connection with the death of a son-in- 
law of the defendant Ram Chand, The 


' evidence adduced by the defendants shows 


X 
BE Ein 


that they returned from J alalabad on the 
evening ofthe 26th, and there can be no 
doubt that, if they desired to complete the 
sale, they could have executed a deed on 
the 27th January. Now, the plaintiff has 
examined several respectable witnesses who 
state that the defendants, having received 
a higher offer from Hakim Rai, backed out 
of their contract with the plaintiff and we 
see no valid reason to disbelieve their evi- 
dence more especially when it issupported 
by the documentary evidence referred to 
above. The defendants try to make out that 
it was the plaintiff who declined to have the 
sale-deed executed, but in view of the re- 
gistered notice sent by him on the 25th 
January and the telegram despatched on 
ihe 26th, and having regard to the .defend- 
ants' failure to give: any reply to either of 
them, we are ofopinion that this plea is 
wholly false, and thatthe real reason for 
their failure to carry out the .egmtract was 
their desire to sell the property to Hakim 
Rai fora higher price. lt is true that the 
sale-deed in favour of the latter was osten- 
sibly for Rs. 13,000 but there is ample evi- 
dence on the record to show that the sale 


` was really for a much larger sum. Indeed, 


Hakim Rai, when examined as a witness for 
the defendants admitted that he was not 
willing to sell the house even for Rs. 18,000. 
We must, therefore, hold that it was 
not the plaintiff but the defendants who 
were responsible for the breach of the con- 
tract ; and there can be no.doubt that they 
must refund Rs. 3,200 which the learned 
District Judge rightly holds was “paid to 
them as earnest money, and also Rs: 140 
-admittedly received by them for purchasing 
stamp paper. “As regards compensation, it 
is impossible to fix with any reasonable 
certainty the actual amount of the loss: re- 
sulting to the plaintlff from the breach of the 
contract ; but the contract itself provides 
that in the event of a breach Rs. 3,200 was 
to be paid as damages by the par ty failing 
to perform his -part of the contract, and we 
go not think that any equitable ground has 
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[84 I. C, 1994] 
been made out which would justify our in- 
terference with this stipulation, | vide inter 
alia, Nait Ram v. Shib Dat (Y) and Mir 
Hazar Khan v. Sawan Ali (2). Further, it 
must be remembered that Hakim Rai was 
not willing. to sell the house even for 
Rs. 18,000 and this affords some indication 
of the valueof the house and shows’ that 
Rs. 3,200 is, by no means, an excessive 
amount to be paid to the plaintiff for the 
loss suffered by him. 

The result is that we confirm the judg- 
ment of the District Judge, and dismiss the 


appeal with costs. 
Appeal dismissed. 
dj 5 E 238 at p. 242; A. W. N. (1863) 2; 3 Ind. Dec. 
(N. s.) 209. 
(2) 7 Ind. Cas. 1014; T P. R. 1910; 148 P. L. R. 
1910; 127 P. W. R. 1910 


LAHORE HIGH COURT. 
First Civin APPBAL No. 1933 or 1917. 
May 8, 1922, 

Present :—Mr. Justice Scoth-Smith 
and Mr, Justice Campbell. 
BARKAT ULLAH —PLAINTIFF-— 
APPELLANT 


versus l 
MUHAMMAD HAYAT ALI KHAN— 


DEFENDANT— RESPONDENT, 
Promissery-note, suit on—Admission of execution— 
Consideration—Burden, of. pr T egotiable Instru- 
ments Act (XXVI of 1889), s 
^ When a defendant ads M of a ^ promis- 
sory-note, which does not come within the definition 
given in Negotiable Instruments Act, and conse- 


-~ 
. 


quently to whiéh s. 118 of the Act is ' inapplicable, i 


and pleads absence of consideration, the initial onus 
is on the plaintiff to prove that consideration did pass. 
[p. 867, col. 1.] 

Chirag Din v. Bhagwan Das, 32 Ind. Cas. 40; 100 
P. R. 1915; 189 P. W. R. 1915, followed. 

Where in a suit on a promissory-note, not within 
the definition in the Negotiable Instruments Act, the 
defendant admitted execution and receipt of & small 
portion of the consideration and denied receipt of the 
greater part of the consideration, and the Court 
found that he was a young man of extravagant 
habits who would easily become a prey of money- 
lenders and would be quite ready to execute a pro- 
missory-note on receipt of a small sum of money in 
the expectation of receiving more later on: 

Held, that the burden of proving that the whole 
consideration did pass lay upon the plaintif and was 
not shifted to the defendant by the mere fact of 
admission of execution and receipt of a portion of the 
consideration. l 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 25th 
April 1917. . 

Dr. Muhammad Iqbal and Lala ai akin 
“Ram, for the Appellant. 


Dr. Nand Lal, ior the Respondent, 


[54.].C. 1994] 
JUDGMENT.—This is a first appeal 


by Sheikh : Barkat Ullah plaintiff from the. 


order of the Subordinate Judge, First Class; 
Delhi, decreeing the plaintiffs S claim to the 
extent of Rs. 290 only out of the Rs. 8,600 
claimed against Kanwar Muhammad Hayat 
Ali Khan of Atrauliin the District of Ali- 
garh. The suit is based upon a promissory- 
note for Rs. 5,000 admittedly executed by 
the defendant in plaintiffs favour on the 
29th November 1913. The plea was that the 
~ defendant was a young man of extravagant 
habits and of weak intellect and that he 
executed the promissory-note on receipt of 
Rs. 200 only and a promise that the balance 
would be pàid subsequently, He pleaded 
that one Ayub got him to 'execute the pro- 
missory-note in October 1916 in Atrauli, 

District Aligarh, and that it was ante- 
dated to November 1913 because of a wakf- 
nama inregard to his property which the 
defendant executed on the 3rd December 
1913. The defendant pleaded that he 
never received more than Rs. 200 which 
he obtained at the time when he signed 
the promissory-note. The issues framed 
were :— 

(1) Was the ` promissory-note in suit exe- 
` cuted in Delhi and has this Court jurisdic- 
tion to try the case ? 

(2) If so, is the promissory:note without 
consideration ? 

(3) Has the promissory-note been ante- 
dated and,.if so, what is its effect ? 


During the hearing of the case the objec- - 


Son as to jurisdiction was given up by the 
defendant. As regards the second.i issue, the 
lower Court was of opinion that the’ onus, 
if any, on the defendant was & very slight 
one and that the onus had been shifted and 
that the plaintiff had not proved that he 
had paid eonsideration for the promissory- 
note. A decree was, therefore, passed for 
Rs. 200 with costs in proportion. 
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"missory-note, the initial onus is almost 


bete on the plaintiff to prove that 
sideration did pass. The Judges in 
that case said that it was impossible to lay 
ae any hard and fast ruledetermining the 
point at which the onus shifted, but in the 
case beforé them as they found that the 
defendant was a man of business, and had 
a good knowledge of English and had exe- 
cuted a  promissory-note containing the 
expression "for value received” and had in 
addition admitted that he received at any 
rate some portion of the consideration, they 
held that the onus which originally lay 
upon the plaintiff was shifted to the defend- 
ant. Counsel for the appellant relies upon 
this ruling and points out that in the pre- 
sent case also the defendant is a literate 
person who admits having received a por- 
tion of the considération, and asks us to 


‘hold these facts are sufficient to shift the 


bad woman, etc. 


The appellant’s Counsel has urged before | 


us that the onus of proving absence of con- 
sideration was upon the defendant. Now, 
the promissory-note sued upon is admit- 
tedly not a negotiable instrument within 
the meaning of the definition given in Act 
XXVI of 1881, and, therefore, there’ is no 


presumption under s. 118 of the Act that. 


it was made for consideration. In Chirag 
Din v. Bhagwan Das (1},-it was held "that 
when a defendant admits .execution but 
pleads absence of consideration, for a pro-, 
ur 02 Ind. Cas. 40; 100 P. R. 1915; 189 P.W. R, 


defendant is a man of large property. 


onus, Inour opinion, these facts are not in 
themselves sufficient to shift the onus, and 
we think the proper course is to consider 
the whole of the evidence on the record and 
to then .see whether the plaintiff has proved 
that eonsideration passed or has succeeded 
in shifting the onus on to thé defendant. 

: Abdul Karim Khan (D. W. No. 5), whose 
evidence will be found at page 115 of the 
paper-book, deposes that the defendant is: 
his first cousin. The defendant's father 
gave all his property to his wife and she 


. gave some of it to the witness and assigned 


the rest to the defendant's son on account of 
the defendant's conduct. The defendant, 
according to him, is a man of bad character, 
wastefull in his habits, addicted to drink, ' 
He does not understand ` 
his affairs and is hard of hearing from his: 
birth and weak brained. The evidence of 
Faiz Muhammad (D. W. No, l)page 113 of . 
the paper-book, is to the same effect. It is - 
not denied that the defendant executed a 
wakfnama in which he made a settlement of 
his property for the benefit of his wives 
and children and in order to ensure payment. 
of his debts and a sufficient allowance for 


"himself to live upon. , This is printed at 


pages 78 et sec of the paper-bóok and shows 
that the reason for executing it was that 
the defendant was deeply in debt. The 
It 
is admitted by Abdul Karim that he is 
an elected member of the Muncipal Board, 

Atrauli. He was examined as a witness in 
the case -and having regard to his deposi- 
tion and to the fact that he is a member of 
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‘the Municipal ‘Board, we do not consider it 
to-be. proved: that he is of such weak intel- 
leet as ' not’.to understand: his own ad- 


vantage. At-the same time’ it is quite 
glear.. that. he is a young man of extravag- 


“ant habits: who would easily becomé. the 


prey, of; money;lenders and people: of that 


zo “sort and. w ould, 1 be quite ready to: execute a 
. promissory-note: OD, receipt of a small - sum 


| pt money in the: ‘expectation of receiving. 


* 
J 
LI 
S 


` 
" * 


security for the loan. 
: produced by 


morg‘, later : on.. The. very strong: point 
against the plaintiff is that he has entirely 
failed, to, show that he was possessed of 
sufticient funds, in November 1913:to make, `- 
a) AUR Rs. 5,000 in cash to the defendant. 
Rur as ‘not pay ineome-tax and has. no, 
Hay book Though he has a-memo. 
TRAE his dealings he did not pro-, 
pao it Muhammad Ishaq (P. .W. Noi 8) 
dues evidence to the effect that on a pre- 
vious occasion the defendant had borrowed, 
.Rs. 2,000 from the plaintiff and had. re-paid. 
“it. The plaintiff, however, did not himself | 
go into the witness-box and state the defend- 
ant had had any previous. dealings with 
him and though he produced the defendant 
‘as. his witness, he put him no. questions ir 
regard to this alleged loan. . Under the cir- 
cumstances. we-are quite unable: to. accept 
the-evidence of Muhammad Ishaq in this 
respect and we hold that it is not proved 
that the defendant had any previous deal- 
ings. with the plaintiff. In our opinion it 
asi extremely improbable that the plaintiff 


would have made a loan of such a large sum 


ito a young man‘with, whom ‘he had had no 
dealings before and without receiving any 
The only: witness- 
the plaintiff to prove that the, 
“full sum was advanced: tothe ‘defendant’ 
‘was Khizar Hussain (P. W.- No.:6) who in 
his depositión (page 122 of the paper-book) . 
says that Habib-ud-Din and Suleman were 
also, present when the money was paid.” It is 
very significant that neither of these, two 


persons has been produced, Khizar Hus- 


sain's shop 1s opposite io that of the plairitiff 
and he.admitted- in eross-examination that: 
-the plaintiff had: never advanced any -other . 
mongy in his presence. There isa certain 
| amount, of evidence on the record to show 

that in 1916 the plaintiff had considerable 
Peers as a merchant, but these dealings 


are no. .proofas to what his' position: was. 


in:the autumn of 1913 when be is alleged.. 
.to have advanced. this sum of Rs: 5 ,000 to 
the defendant. , : 

, We mye carefully ‘consider E the . evi- 


- 
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dence on the record and we agree with the 
learned Subordinate Judge that’ the plaint- 
iff has completely failed to prowe that he 
advanced Rs. 5,000 to the defendant. 
also hold that he has not shifted the onus. 
on tothe latter. It is quite possible that the. 
defendant received more than the Rs. 200. 
admitted by him, but the- onus of proving 
that he ‘received - more than that sum was ` 
on, the plaintiff and. he has not discharged. | 
i. 

The appeal fails and i is ‘dismissed with 
costs. 


aK. & N. B. Appeal dismissed. 
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MADRAS HIGH COURT. . 
Civit APPEAL No. 253 oF- 1921. 
1 March 18, 1924. — . 
Pi a CS J üstice Spencer and . 
ij Justice Devadoss.. . 
SUBRAMANYA OHETTY—Pritweree— 
APPELLANT ` 


versus >` 
/RAMAKRISHNAMMA AND OTHERS— 


DRFENDANIS Nos. 1, 2, 4 ro 9—REsPONDENTS. 

Hindu “Law—Widow—Husband s business, power to 
carry on—fTheidental debts, whether binding—Com-. 
pleting. construction of house—Power to incur debts: 
—-Accession to estate— Feversioner, whether can appro- 
bate and reprobate, ' < t 

Under the Hindu ‘Law,’ a "business is a distinct 
` heritable asset. êloh a Hindu widow cannot. 
Start a new-trade, she has the power to carry on a` 
trade started by her husband, when that trade. con- 
stitutes ‘thé ‘main source of the subsistence of the 
“family, and she can, under proper circumstances, 
contract a debt for the purpose of the family busi-, 
ness to which she has succeeded, and, by specific ' 
charge ‘make it payable out of assets of business 
‘even as against the reversioners. [p. 869, col. 2.] 

Sakrabhai v. Maganlal, 26 B. 206; 3 Bom. L. R.- 
738, South Indian Export Co. Ltd, v. ‘Subbiar, 29 Ind. - 

as, 957; 28 M. L. J. 696 at p. 698; (1915) M. W. N.- 
488, Pahalwan Singh v. Jiwan Das, 59 Ind. Cas. 162; 
42 À. 109; 18 A. L. J. 41 and Bhogar aju V enkatarama:: 
Jogiraju v., Adapalli- Seshayya, 12 Ind. Cas. 123; 35 
M.. 560 at p. ‘964; 10 M.. Li, T. 179,-relied on. 

A reversioner is not entitled to approbate the 
accession to the estate caused by the construction of 
houses by a widow and at'the same time to Tepro-. 
bate thé debts incurred for the purpose of construct- 
ing them. He cannot claim to take the. benefit of 
a ae and reject the burden of the debits. [p. 870, . 
col, 

A Hindu widow is not entitled to. build a new house" 
to the prejudice ofthe reversion. 'Ifshe mortgages' 
oralienates any portion of the estate inherited by | 
, «ier for the purpose of building a house, such aliena- : 
tión would not bind the reversion. Where, however, 
& husband leaves à house ‘which. is almost complete 


. 
1 


We. | 


` fendant's 


[84 T. C. 1924. - 
. or leaves large- ‘quantity of materials and a site 
with a foundation en it forthe construction of a 
house, a widew would be entitled to borrow money 
_ to complete the house therewith. [p. 872, col. 1.] 


Per Devadoss, J.—Where immoy, sable property is 
acquired by a widow in thé course of or in con- 


‘sequence of carrying on a business which she © 


inherited, her power to sell that property and con- 
vert if again. into money is not taken away by the 
mere fact that the property which she acquired 
happens to be immoveable property: The real ques- 
tion to be considered in each case is whether the 
widow by doing an actis endangering the reversion 
or whether the act which she doesis an act which 
any prudent manager would do. [p. 873, col. 1.] 


Appeal against the decree of the Court of 
the First Additional Subordinate Judge, 


Coimbatore, in Original Suit No. 10 “ot 


1920. 
^ Mr. K. S. Krishnaswami Iyengar, for the 
Appellant. 

Messrs. T. M. Krishnaswami Iyer ma B. 

Sitaram Rao, for the Respondents. 

- JUDGMEN T. 

, Spencer, J.—The plaintiff ‘Subra- 
mania Chetty is the elder brother of 
Pattabhi Chetty, the husband of the first 
defendant. Pattabhi Chetty died in: Sep- 
tember 1914. His widow, the first defend- 
ant, has . been carrying on the family 
trade in groceries, in which the plaintiff 
was at one time a partner till there was 
a dissolution of partnership on the 22nd 
January 1915.and a distribution of 
assets and debits under a deed of division, 
which is Ex. B. The brothers, as a family, 
became divided in 1910, The suit was 
brought for a declaration (that certain 
alienations made by the widow were not 
valid. beyond her lifetime. The Subordi- 
‘nate Judge dismissed the suit on the 
ground that the first defendant had more 
than doubled the value of the properties 
left to her by her husband and that her 
transactions were bona fide, 

When Pattabhi Chetty died, he left, 
‘besides the widow, a daughter "ho died 
three years after her father. The first de- 
father, Naganna Chetty, came 
and lived with his daughter after the 
death of her husband and assisted her to 
manage her affairs. Exhibit I is a power- 
of-attorney given to him to continue the 
malagat or grocery trade and to collect 
‘the rents of the shops which fell to the 
sharé of her husband. Besides carrying 
on the grocery trade, the first defendant 
. completed a house, for which her husband 
‘had left materials and laid the founda-* 
tion, and she built two new houses ott of 
the capital left by her husband,. and | 


r 


“e 
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these are rented out for Rs: 7 and Rs. 9 a 
month. - 

The law as io a widow's power to carry 
on a` trade started by her husband when 
that trade constitutes the main source of 
the-sübsistance of the family has been 
well settled. In Sakrabhai v. Maganlal 
(1) Sir Lawrence Jenkins, C. J., laid down 
the principles, firstly, that in Hindu Law 
a business is a distinct heritable asset: 
secondly, that a manager can contract 
debts for the purposes of the business, 


. and ‘that even in the absence ofa specific 
. charge, they are 


recoverable from .the 
assets ‘of the business and, thirdly, that a 
widow can, under circumstances contract 
a debt for the purpose of a family business 
to which she’ has succeeded, and by 
specific charge make it payable out of 
assets of business even as against the 
reversioners. In another part of the judg- 
ment the learned Judge observed that the 
business to which a "widow succeeds on 
her husband's death “as adistinct asset, 
includes ‘its debits as well as its credits: 
each: is an integral part of the whole. 
How, then, can a reversioner, as heir to 
the business, claim to take the benefit of 
the one and to reject the burden of the 
other?" In South Indian Export Co. 
Ltd., v. Subbier (2) Sadasiva Aivar, dJ., 
observed: “I am not aware of any law 
which obliges a widow inheriting her hus- 
band’s trade business to wind up the busi- 
ness as soon as her husband dies.” “As 
the very nature of the business requires 
borrowings for capital and owing: to fluc- 
tuations in price results in the case of 
some of the transactions in the incurring of 


debts..... the incurring of such business 


liabilities by the widow ought to be 


treated as debts of necessity binding on 


the reversioner.” In Pahalwan Singh v. 
Jiwan Das (3) Ryves, J., observed: “In 
every case the widow is entitled to alie- 
nate only for ‘necessity!’ .... The 
"very existence of the business creates the 


necessity; it is inherent in its proper 
conduct. .;... Ifthe busimess of the has- 
band was ..... that ofa eloth merchant, 


the widow would be entitled to carry it on, 
and she could only do so, by selling, buying 
again and again selling. ..... 1f she elects 
to carry om the business, as she is entitled 


(1) 26 B. 206; 3 Bom. L. R. 738,- 

(2) 29 Ind. Cas. 957; 28 M. L. J. 696 at p. 698; (1915) 
M.W. N:4 

@) 59 Ind. Qas, 162; 42'A. 109; 18 A. L. J. i 


‘Circumstances alter cases. 


i 
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to do, she must surely be entitled tó do 
so in the same way as her deceased hus- 
band: -n` Bhogaraju Venkatarama Jogiraju 
v. Adapalli Seshayya (4), there isan obser- 
vation that if a Hindu widow borrows 
money for constructing a house which is 
not necessary for'the management of the 


. estate, the debt will not be binding on the 


reversion. It was held that she might 
use the income during her life for building 


'. & house but that'/she was not justified in 


mortgaging the estate so as to bind her 
reversioners for such an object. That was 
a case where the property of the family 
consisted principally of land. The learned 
Judges did nothave to consider the case 
of a widow continuing a family trade. 
In the present 
case, as regards the construction of the 
houses, it appears that at:the death of the 


. first defendant's husband, there were two 


houses and a shop. The shop and one 
house with the site was valued at Rs. 1,775 
at the partition (vide Ex. A); the house in 
the Agraharam was purchased for Rs. 1,250. 
Therefore, the total value of the immove- 
ables at the date of Pattabhi Chetty's 
death was Rs. 3,025. At the date of the 
suit there were five houses which accord- 
ing to the evidence of D. W. No. 5 and 
D. W. No. 8 axe worth something between 


. Rs. 15,000 and Rs. 18,000. I am clearly 


of opinion that the plaintiff is not entitled 
to approbate the accession to the estate 
caused by the .construction of these houses 
and at the same time to reprobate the debts 
incurred for the purpose of constructing 
them. The widow's action in building on 
the vacant site was not wasteful. In the 


“ words of Sir Lawrence Jenkins, C. J., a rever- 


sioner cannot '" claim to take the benefit 
of the credits. and to reject the burden of 
the debits." 

This being the state ofthe law, I pro- 
ceed to examine the five alienations which 
are impugned by the plaintiff. The first 
was a mortgage, Ex. ©, dated 15th May' 
1916 for Rs. 1,250 ‘borrowed from the 
second defendant at 12 per cent with 
interest. at 18 per cent. in case of default. 
At the time of the execution of this doeu- 
ment, the first defendant's daughter was 


- alive and first defendant ‘signed it as 


guardian for her. It is mentioned in 
the document that the money was borrowed 
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house in Easwarankoil Street and for im- 
proving the house by putting up,a terrace 
and for carrying on trade. tis hot known. 
how much of this debt went towards the 
construction of the houses; but it is known 
that these houses added to the value of 
the estate and the trade mentioned in 
the document must be the grocery trade, 
as the trade in yarn was not commenced 
till later. It is in evidence (vide state- 
ment of D. W. No. 1) that the plaintiff 
knew of the construction of these houses 
and of the repair of the old house, and he 
and the first defendant’s father were 
supervising their construction. -Plaintiff 
also admits that he allowed the first de- 
fendant to continue the trade in order 
to sell the stock in trade and that he 
had dealings with her shop up to two 
years ago. It has not been proved that 
the interest of 12 per cent. is excessive 
according to the custom ofthe trade in 
Coimbatore at that time. The relief asked 
for by the plaintiff in respect of this tran- 
saction must, therefore, be refused. 

The second alienation is & mortgage for 
Rs. 3,000 in favour of third defendant 
who is dead and whose legal representa- 
tives are defendants Nos. 8 and 9. The 
mortpage-deed; Ex. I], is dated 7th Decem- 
ber 1918 and purports to give security for 
money borrowed for, family trade and for 
building and repairs. It has not been 
shown that these recitals are false. D. W. 
No.8, who was the kariyastan in the 3rd 
defendant's shop for four years, states that: 
the money was borrowed for building the 
house as well as for the mundy trade and 
that before the money was lent the plaintiff 
was consulted and said that 3rd defendant 
might lend money for the trade that his 
sister-in-law was carrying on. It appears, 
therefore, that the 3rd defendant made 
bona fide enquiries and satisfied himself 
that the money was.required for the im- 
provements of the’ estate and for. carrying : 
on the family trade. This transaction also 
must be allowed. 

The third alienation is a mortgage for 
Rs. 1,000 in favour ofthe 4th defendant 
dated 3rd February 1919. The 4th defendant 
was ex parte in the lower Court. The 
document (Ex. D.) does not declare the 
purpose for which the money was borrowed 
and there is no evidence that the 4th 


for completing the construction of the e defendant made bona fide enquiries as to 


(4) 12%nd, Cas. 123; 35 M, 560 at p. 564; 10 M. L, T. 
“ roe | M s ` ; a ` ` 


t 


the necessity for lending the money to a 
limited owner, though , the onus lay on 
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him. The plaintiff will be given a decree 
declaring that this item is not binding on 
the reverSion. 

The 4th alienation is a mortgage, Ex. 
IV, for Rs. 1,300 in favour of the 5th de- 
fendant dated 17th February 1919. This 
mortgage went to pay off two promissory- 
notes, Ex. V and Ex. VI, the amounts of 
- which appear to have been borrowed for 
trade in yarn, a new venture which the 
widow was not entitled to embark upon. 
“At the end of 1918 there was much spe- 
culation in yarn trade and the lst defend- 
ant entered into a partnership between 
July 1918 and February 1919 with other 
dealers in cloth and yarn and incurred 
losses as proved by D. W. No. 6. D. W 
No. 1 admitted that in 15 days the prices 
of yarn fell from Rs. 28 to Rs. 15 and 
from Rs. 19 to Rs, 12 to 14. D. W. No. 3 
and D. W. No. 6 state that 1st defendant's 
loss in yarn trade was Rs, 1,200. Accounts 
have not been produced to proveany of 
the sums borrowed under Ex. IV were for 
family necessity. It is stated in the docu- 
ment that part of the consideration for 
Ex. IV went to pay a yarn merchant. 
D. W. No. 6 was the 5th defendant's agent 
for carrying on trade in yarn and he ad- 
mits that there was a loss of Rs. 3,200 in 
the business conducted, in partnership by 
the first. defendant, Anganna Chetty and 
himself. It follows from this that the 5th 
defendant must have known that the lst 
defendant was acting beyond her powers 
in using the assets of her htsband’s pro- 
perty for speculating in yarn trade. The 
plaintiff will, therefore, be given a decree 
declaring that this item also.is not bind- 


ing. 

The fifth and last alienation is Ex. E 
dated 12th April 1919 in favour of the 
6th and the 7th defendants for Rs. 1,000. 
The document recites that money was due 
for trade carried on according to the pro- 
mise given by first defendant to her hus- 
band and as found to be due in the 
accounts. These defendants have produced 
their accounts and they show that their 
accounts were balanced on the 8th Septem- 
ber 1918. Exhibit E must, therefore, repre- 
sent money lent between 8th September 1918 
and 2nd July 1919. Camphor, matches 
and broken rice are some of the items 
between those dates, but not yarn. Rs. 750 
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No, 1 that any ofthe items of borrowing 
between those dates were objectionable. 
He deposed that the document was execut- 
ed to discharge the balance due on deal- 
ings with the mundy ‘of these defendants 
and for sundry debts. The accounts 
support his statement. There is, there- 
fore, no reason to declare this alienation 
invalid. 

The appeal will be allowed in: respect 
of the alienations evidenced by Exs. D and 
IV and the plaintiff will be given his 
costs in both the Courts against defendants 
Nos. 4 and 5 proportionate upon the value 
of their alienations. His appeal so far as 
it concerns other defendants is dismissed, 
with costs, one set to the second respond- 
ent upon the value of his alienation, one 
set to respondents Nos. 5 to8 upon the 
value of their alienations. 

Devadoss, J.—In this appeal five 
alienations made by the lst defendant, 
who: is the widow of Pattabhi Chetty, the 
brother of the plaintiff, are challenged on 
the ground that they are not binding on 
the estate of Pattabhi Chetty. 

The second defendant is the mortgagee 
under Ex. C dated the 15th of May 
1916. The contention of the appellant 
is that the consideration for Ex. C was 
for building a house and for carrying on 
trade, that the widow had no right to 
build a house or to carry on trade and to 
incur debts for the purpose and that such 
debts would not bind the reversion. The 
amount of consideration for Bx.C is not 


seriously disputed. The recital in Ex. C 


is that the amount of Rs. 1,250 was bor- 
rowed “for expenses to be incurred in com- 
pleting the construction work of the house 
situated in Iswarankoil Street, for expenses 
to be incurred in improving a portion of 
the house and for carrying on trade". 

The first question is whether the debt 
incurrred for building a house is binding 
on the reversion. There is evidence in 
this case that the husband of the first de- 
fendant Pattabhi Chetty had collected 
materials for building two houses and that 
one house was incomplete and for another 
house the foundation was laid by him 
before his death. Some of the witnesses 
speak of first defendant having built the 
two houses but they form one block of 
buildings and are not treated as two houses, 


Whether a Hindu widow could complete a 
house left incomplete by the husband and 
whether she could make use of the materials 


credited -on 26th April 1919 must be the, 
basis of Ex. E. The plaintiff has not. 
elicited by the eross-examination of D. W. 


¥ 


x 
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collected by: the' abang for: "bhildi ing 
a house and,'in so doing, whether she*could 
incur:-debt: is the point to be. decided. ‘A 
Hindu widow.is not entitled to"build :a 
-new.;house v to the -prejudice.of the: re- 
version. If she builds a new house out 
of the savings orincome of' the. property, 
there could |; béino objection :to her doing 
so; but,..if she mortgages or alienates any 
| portion of the estate inherited by her for the 
purpose of. building a house,.such aliena: 
tion would not bind the reversion: In'Bhoga- 
raju! Venkatarama. -Jogiraju v. Addapallt 
Seshayya. (4) the learned «Judges: observe: 
“A. “limited owner. has no right'to force a 
house:on her. reversioners:at the :risk of 
the estate itself, ora portion thereof, ‘being 
brought to sale for discharging -the - debt". 
But where a: widow. finds an incomplete 
house and also "materials: ‘for building:*&^ 
" house! the question;is whether she ‘should 
leave -the "house incomplete: and:.allow the 
meterials to’ deteriorate, ~or “whether she 
should use the materials as.a prudent owner 
would; and whether sheshould complete the ` 
incomplete. house is not a‘ difficult: question 
to answer.: A widow'igenot:a -trustee for 
the reversioner or .a'mere manager on behalf 
‘of the reversioner. . She’is entitled: to. the 
useof the’ property as: long ashe lives 
and: she has power under.the Hindu: Law 
to bind the estate with debts incurred: for 
necessary purposes: Where: a husband. 
leaves a house whichis almost- complete. or: 
leaves a large. quantity of materials -and-a 
site with a foundation on it: for the construc- 
‘tion of a house,'a:widow would. be perfectly 
entitled: to complete. the-house. and to’. use 
the materials for:such construction as Was 
planned:by the husband, provided-she acts: 
in-a,prudent' manner. The plaintiff, who 
is .the husband's brother, is à resident of 
the place and the; evidence, ia that: she’ 
actually assisted: the.: first defendant in - 
several ways: andithat he:imáde:no objec- 
tion to the. completion of the houses by. the 
lst' defendant... The.debt was:incurred in 
1916 and the evidence.. is that the house 
was eompleted.in'l9lT... "s. oo peee 
«Asregards ithe : -débt-inenrred - for. F 
trade, the evidence is «tliat: Pattabhi Ghetty 
and the plaintiff’ carried . odi . a trade; -in 
partnership : after becoming divided.in 
1910-. Pattabhi died . about ' September’ pr. 
.October 1914. After the death of: the. his-' 
hand, ‘the plaintiff and the first defendant ` 
dissolved the-partnership as evidéhced by ` 
Ex. B; ated the . 22nd: of. January. 1915. 
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The widow carried- On ^ the trade ‘of the 
husband- and -incurred-debt in the | course 
of the trade. Itisvehemently 'argüed on 
behalf of the appéllant that a Hindu- widow. 
has no-right to carry on trade and to incur 
debts in so doing. That a widow cannot. 
starí.a new- trade is. well:séttled. The 


plaintiffand the-first defendant: belong to . 


the Komatti. Chetty ‘caste "who,: by. caste 
and profession, ` are traders: The:-:-trade’ 
was.started -by the-husband. and was: con- 
tinued by the widow: In such a: case, ‘the 
widow--does-not begin a new trade but 
only continues the trade of ‘the husband. ° 
Wheré: it is incidental or necessary for the 
carrying-on- of the trade to incur debts it 


‘cannot be said that the debts are incurred 


without necessity. The word’ “necessity” 

should be understood: as meaning in the 
sense of being: necessary. ‘A widow, who . 
succeeds to her husband's property and: 
, finds a flourishing^ business:-or trade, is. 
not bound to wind, it up and invest te 
capital -on land. She.is entitled to the 
income’ of -all’-the: property: left by- the 
husband and-there is. nothing.im law. to 
prevent hér from- getting-as muah’ income 
as is ‘possible: "without , endafigering the 
reversion; or without in any. way involving 
the ‘reversion in any loss. ‘This question is 
elabdrately dealt’ with in Sakrabhai vw. 
Magantal (1). Sir Lawrence Jenkins, C:J., 

after'an -examination of authorities, lays 
dowi: the*following propositions ; (1) that 


.in’ Hindu ‘Law + :a. business is; a‘ ‘distinct 


heritable’ estáte (2)- that a manager can. 
the purposes of the' 
business and, evén in.-the absence of a 
specific cliarge they.are recoverable from the 
assets of the "business; ‘and (3) that a widow 
can under circumstances" contract. a debt 
for.the purpose of family business to; which . 


she hassucceeded and by a specific-charge - 


make it payable out of:the assets: of the. 
business eveh as against the  reversioners. 
Sadasiva Aiyar, J.,in-the course of his judg- 
ment-in, Sotth Indian Export Co, Ltd.’ v. 
Subbier: (2)sobserves: ,"I'am' not aware of ' 
any;law "which obliges-a- widow ‘inheriting | 
her, hüsband's trade business to: wind up 
the business as -soon as her husband dies.” 
A trade and its goodwillare valuable. pro- 
perty and. when they are inherited- by a 
widow, I donot see why she UR not 
manage that particular-business . 7.. in the ` 
game manner as she has authority to manage, ' 
sáy o zemindari estate which she might. 
have. inherited from her husband, " 


® 
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The widow i is entitled ‘to carry on the 
"business of the husband. If, in. the 
course of carrying on the business it is 
necessary to incur debts or the incurring 
of debts is incidental »to . buying and 
selling as in this case, such debts should 
be considered as "being incurred : for 
‘necessary purposes. In Pahalwan Singh 
y. Jiwan Das (3) it was contended: that a 
widow -who carried.on the money-lending 


= += T4 , * 


business ofi her. husband: was not compe- - 
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Rs. 2,750. Exhibit II wás executed in respect 
of the monéy dealings, for meeting the 
expenses of the family trade, and of build- 
ing.and repairs. Thecontention on behalf 


“of the appellant is that this amount includes 


tent tó.selliqntzight, property. Whióh . she - 


purehased.n the, eourse-: of the. businéss. 
The: ‘learned, Judges. held. that,” Where „it 
was incidental. to money-lending business 
to--buy.- immoveable. property, the. widow 
hada right, to sell such moveable, property 
without;, proof. of. legal. 


ple of the case.is- that,. where, immoveable 
property is, acquired | by. a. widow in the 
eourse-or in -the. consequence of carrying 
on a business which she inherited, her power 
to sell that property and convert it again 
into money is not taken away by the mere 
fact: that the property which she acquired 
“Happens to be immoveable property... The 


real question to be considered in each case, 
is whether the widow by doing an act is en-: 


dangering the reversion or whether the act 


which she does is an act which anysprudent’ 


manager would do. Ryves, J., observes at 
page 114*: “Ifthe business of the husband 
‘was, let us say, that of a cloth merchant 


the ‘widow would be entitled to carry it on, 


and she could only do so, by Selling , buy- 
.ing again dnd’ again selling: The very 
existence of the. business creates the neces- 
sity; it is inherent in its proper conduct.” 

The business that was carried on by’ Pat- 


„necessity: in the’ 
strict sense, ofthe. expressign. The princi-. 


‘on his own account. 


some debt borrowed by the father and great 
reliance is pleaced: upon the recital in the 
document. | "The amount borrowed by-the 


said N. K. Naganna. Chetty in His, capa- 


city as agent and separately by. executing 
promissory-notes, and the amounts due up 
i2 this,date to you deducting the payments 

s Rs. 3,000: 2" There is no evidence that 
thé bum ‘of R8.3,000 includes a debt incurred 
by Naganna’ Chetty, Ist defendant’s father, 
That he traded during 
the speculation period, 1918 on his own 
account is clear from the evidence, but 


` there is no evidence to show that the Ist 


defendant undertook to pay any portion of 
the debt incurred by the father. I do not 
think the words “borrowed by - the said 


.N. K. Naganna Chetty in his capacity 


tabhi was a business in grocery and it was , 


-necessary for carrying on,the trade to buy. 
Buying. on credit is more be- 


and. ell. | 
meficial than paying ready cash. When credit 
can beobtained without incurring any heavy 
` responsibility, it is good business to get credit 
and not to pay cash and thereby lose interest. 


So far as the alienation under Ex. C is con- 


cérned, Í hold that the consideration was for 


? py 


purposes binding upon the reversion. 

The next alienation is evidenced by Ex: 
a mortgage dated the 7th of December 1918; 
for Rs. 3,000 in favour of the 3rd defendant. 
"The mortgagee has obtained a decree, 
Ex. III on the mortgage. Though the 


at 


as agent and separately by executing: pro- 
missory-notes" should be taken io. mean 
that some debt ‘borrowed by Naganna 
Chetty on his own account is part of - ‘the 
consideration for Ex. II. ` 

Considerable’ argument has been advanc- 
ed to show that -the lst defendant started 
a yarn trade which was a new venture. 
There is no satisfactory evidence that she 


had incurred any heavy liability in the 


yarn trade and that any portion of the 
debt incurred in the yarn trade is part of 
the consideration for Ex. IL. Exhibit III 
sets out the various promissory-notes under 
which money was borrowed by the Ist 
defendant. They are five promissory-notes 
dated 19th September 1917, 26th January 
1918, 2nd July.-1918, 22nd July 1918 and 
25th Sepfember 1918. The speculation period 
was somewhere between June and Oetober 
1918. D. W. No.7 proves theconsideration for 
Ex. II and speaks to the purposes for which 
the debts were incurred. . Itis urged that 
the account-books of the 3rd defendant 
have not been produced and that thatis a 
circumstance to be taken against the 3rd 
defendant's case. The accotint-books are 


lik ely to show the purpose for which the 


document, Ex. IT, is for Rs. 3,000 the deeree,. 


dated 15th December 1919 


is onlye for 
"SPage of 2 A—[Nd] TT s 
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money, was borrowed and the non-production 
of the account-books—which were not call- 
ed for by the plaintiff —should not be taken 


‘as & circumstance against the evidence of 


D. W. No, 7. D.W. No. l, the father of the 
lst defendant, proves the money was borrow- 
ed for purposes of trade, buildingan4 repairs 
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and that Ex. II was executed in discharge 


of the  promissory-notes evidencing the. 


loans. In this connection, it is necessary 
to consider whether the lst defendant has 
really improved the reversion and has added 
to the estate, or whether she has in any 
way endangered the reversion er acted pre- 
judically to it. When the plaintiff and 
Pattabhi Chetty divided the family pro- 
perties; Pattabhi was given property worth 
Rs. 1,775 ‘and was required to discharge 
family debts to the extent of Rs. 1,000. He 
was also given outstandings amounting to 
Rs. 800 vide Ex. A. When the plaintiff 
dissolved his partnership with Pattabhi 
Chetty after his death the Ist defendant 
got goods worth Rs. 1,000 and outstand- 
ings amounting to Rs. 526-13-74. She 
had to pay debts to the- extent of 
Rs. 330-13-10 and the bad debts amounted to 
about Rs. 100. So she practically got Rs. 1,000 
under Ex.B. The evidence of D. W. No. 8 
is that the houses are worth now Rs. 15,000. 
Mr. Krishnaswami Iyer who appears for 
the 3rd defendant estimates the value of the 
houses at Rs. 17,000; but taking the lower 
estimate of Rs. 15,000 we find that the estate 
has been considerably improved. It is also 
stated that the business is being carried on. 
‘The houses inherited by the Ist defendant 
were not worth more than Rs. 6,000 or 7,000. 
The family house was purchasd. for only 
Rs. 200 and odd and the other house was 
purchased by Pattabhi for Rs. 1,000 and 
odd, Considering the accretion to the 
estate owing to the exertions of the lst 
defendant,-can it be said that her act has 
in any way endangered the reversion? The 
plaintiff or the reversioner is not entitled 
to have the benefit of the increase or accre- 
tion ‘to the estate without taking over the 
liability incurred in improving the estate, If 
the estate has increased invalue owing tothe 
improvement of the locality or other causes 
independant of any act of the widow 
than. it might be said that the widow is not 
entitled to the benefit of such increase; 
but where the increase is directly due to 
.the additions and new constructions by the 
widow it cannot be said that the reversioner 
is entitled to take the benefit of such 
additions and constructions without paying 
the debtsincurred for such additions and 
improvements. As regards Ex. IT, the debts 
were incurred for improving the house and 
for trade. That aconsiderable amount was 
spent upon the houses is clear from the 
evidences D. W, No, 1 puts it at Rs, 2,000 to 


SUBRAMANYA GHETTY v. RAMAKRISHNAMMA, 


[84 I. C. 1924) 


Rs. 3,000; D. W. No. 7 saysthatthenew houses 
andimprovements musthave eosts Rs. 3,000;. 
and D. W, No. 8 saysthat the #ew houses 
and improvements must have costs Rs. 3,500; 
Taking the lowest figure, it cannot be 
said that the widow incurred the debt 
without necessity. The business inherited 
by the Ist defendant was a paying busi- 
ness; andthe family being a trading family, 
in other words, the Kulchar of the family 
being trade, the 1st defendant's act cannot 
be said be an improvident act. A widow if 
she acts prudently in carrying on the busi- 
ness of the husband is entitled to bind 
estate with the debts incurred in the course 
of such trade. The appallant relied upon 
Abdureheman Kutti Haji v. Hussain Kunhi 
Haji (5) as supporting his contention. In 
that case it was held that a karnavan was 
not entitled to start a trade and to incur 
debts binding on the family. But where 
the family is a trading family or the caste 


to which the partites belong isa trading 


class or caste, such.as, the Vysia Komatti 
Chetties or the Nattu Kottai Chetties of 
Southern India, it would be against all prin- 
ciple to hold that a widow is not entitled 
to carry on the trade of the husband, pro- 
vided, of course, she carries that on asa 
prudent person would. In carrying on such 
trade credit is obtained on the strength of 
the property of the family. Where the 
husband obtained credit on the strength or 
by reason of his possessing immoveable pro- 
perty and when the widow carries on the 
trade and obtains credit on the strength or 
possession of immoveable property, the pro- 


perty of the family should be considered as ` 


having beer embarked on such trade. 
Credit depends upon tlie possession of pro- 
perty, moveable or immoveable. Persons who 
lend money or give credit to the husband 
do so ostensibly on account of his owning 
houses; and when the widow continues the 
trade, there is no reason to suppose that 
they do notlook tothe immoveable property 
for security for the debts ineurred in the 
trade. In all these cases the question for 
consideration is, what was the property that 
was embarked on the trade; and if the 
immoveable property is kept altogether 
separate from the trade, then it might be 
said that the trade debts cannot bind the 
immoveable property ; but where improve- 


. ments are made or property is purchased ^ 


from the income of the trade, such property 
" (5) 53 Ind. Cas. 2627:32:M./761; 10 L. W. 204; 26 M, 
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cannot be free from the liability for trade 
debts. Itison this principle that minor 
members of joint Hindu family are made 
liable to the extent of their shares of the 
family property for the debts incurred by 
the managing member, where the mana ging 
member carries ,on 4 family trade and ‘in- 
cures debts, the shares of the minor mem- 
bers not only in the trade but also in the 
family property are liable provided it can 
be shown that the family property was em- 
barked on such business—vide Thammanina 
Chinna Lakshminavasimham | v," Akarapu 
Venkanna Chinnah (6). There is no reason 
for supposing that any portion of the con- 
sideration for Ex. II was not for purposes 
which were necessary for the trade as well 
as for completing the houses left incomplete 
' by the husband. Ihold that the debt evi- 
denced by Ex. IL, which afterwards was 


merged in-the decree under Ex. III, is bin- : 


ding on the reversioner, 

The next alienation is under Ex, D a mort- 
gage-deed dated 3rd February 1919 for 
Rs. 1,000 in favour of the 4th defendant. 
The 4th defendant is ex parte and the docu- 
ment does not show that it was borrowed 
for any necessary purposes. : The onus is 
upon the 4th defendant and he has not 
chosen to appear and adduce any evidence. 
I find the alienation under Ex. D is not 
binding on the reversion. 

The “next alienation is under Ex IV, a 
mortgage-deed dated lith February 1919 
for Rs. n 300 in favour of the 5th defendant. 
Exhibit IV was executed in discharge of a 
promissory-note dated 5th November 1918 for 
: Rs. 2,000 and another promissory-note dated 
8th November 1918 for Es. 1 000. Exhibits 
V and VI are the promissory-notes and they 
bearinterest at 24 and 36 per cent. per 
annum. It cannot be said that the trade 
necessitated the borrowing at an exorbitant 
rate of interest Rs. 1,000. Considering the 
time at which these two debts were incurred, 
that is, at the elose of the speculation period 
when merchants lost.heavily, it can be pre- 
sumed that the debts were incurred for 
the purpose of covering the loss incurred 
in the yarn trade. There is no satisfactory 
evidence 'on the side ofthe defendants to 
show that there was necessity to borrow 
these two sums at. exorbitant: rates of 
interest. D. W. No. 6, the agent of the 5th 
defendant, says: “There was a general loss to 
all traders in cloth and yarn. First defend-, 


. (6) 55 Ind.- Cas, 64; 38 M. Lx 55; ll L. W, 55; 
een 112; 7M. L. T. 8 E 
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ant, Arjanna Chetty and I were dealing in 
yarn and mull pieces in partnership.” “We 
lost about Rs. 3,200 in that partnership" 
“The Ist defendant incurred loss in yarn 
and cloth.” The evidence of this witness 
lends considerable support to the contention 
of the appellant that the 1st defendant and 
her father speculated in yarn in partner- 
ship with other people ;.and the absence of 
any, satisfactory evidence to show that the 
debt was incurred for necessary purposes 
can be explained only on the supposition 
that the defendants are unable to adduce 
any evidenceofnecessity. Though it is proved 
that the lst defendant has paid a con- 
siderable portion of the debt, yet there is no 
ground for making the estate liable for it. 
I hold that the alienation under Ex. IV is 
not binding on the reversioner. 

The next alienation is under Ex. E a 
mortgage dated the 12th of April 1919 for 
"Rs. 1,000 in favour of the 6th and 7th de- 
fendants. The recital in Ex. E is to the 
effect that the money was due on account of 
dealings with the mortgagees. Ex. VII (b) 
and Ex. VII (c) are the ledgers of the 1st de- 
fendant in the books of ‘the 6th and 7th 
defendants, The debts were incurred for 
the purpose of the trade, but the appellant 
contends that a sum of Rs, 1,890 was bor- 
rowed on a promissory-note on the 5th of 
October 1917 and that:the widow was not 
entitled to boriow that amount, But what- 
ever the purpose was for which the money 
was borrowed, we find that the debt was 
practically wiped out in September 1918. 
Where a widow carries on a trade and where 
she borrow money, granting for arguments 
suke, for purposes which are unconnected 
with the trade and where she paysthe debt 
out. of the income of the trade, the rever- 
sioner is not entitled to say that the widow 
could not have paid the debt out of the in- 
come. Thesum of Rs. 1,000 which is shown 
as consideration for Ex. E was practically 
incurred between September 1918 and July 
1919. All the items are credits given to 
the lst defendant for goods purchased; 
in other words, she was debited with the 
value of the goods supplied gnd the amount 
‘of Rs. 1,000 is the balance ‘due to the 6th 
, abd 7th defendants after giving credit for 
the amounts paid by the ist defendant. 
There is no difficulty in finding that the 
debt wasincurred in the course of the trade 
and for the purpose of the trade and is, 
therefore, binding on the reversion. In 
connection with this wage there is PRUNUS 
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thàt the ERN himself supplied ‘goods tó 
the ist defendant and carried on transac- 
tions with her, If he thought that she was 
not carrying on the trade properly, or by 
carrying on the tradeshe was endangering 
the reversion, he certainly would not have 
` had trade transactions with her. For these 
.reasons, I hold that the trade carried on 
“by the lst defendant was carri&d on in a 
businesslike ‘and prudent manner and 


that the debts incurred in the course of, 


the trade are binding on the reversion. J 
hold, therefore, that the debt under. Ex. 
i Ei is binding on the reversion - : 


. ATARMOYI DASI V. RAMANANDA SEN. 


In the result, the plaintiffs appeal is- 


E allowed as regards the alienations evidenced 

by Ex. D and Ex. IV. With this modifi- 
cation the appeal is. dismissed with costs in 
favour of defendants Nos. 2, 3, 6, 7, 8 and 9. 
The plaintiff will get his costs both in the 
lower Court and inthe Appeal so far as-the 


alienations evidenced by Exs.. D and IV.’ 


are concerned from.defendants Nos. 4 and 5. 
"OY. N. V. - Appeal partly allowed. 
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CALCUTTA HIGH COURT. 
SECOND CrviL APPEAL No. 17 18 or 1920. 

December 5, 1922., = 
`. Presènt: -—Mr.. Justice C. ©. Ghose and : 
“Mr. Justice Chotzner. "E 

"ATARMOYI DASI—DEFENDANT— 

^ APPELLANT 
versus . 
 RAMANANDA SEN CHOWDHURY— 
PLAINTIFF—RESPONDENT. 
Paton Act(IX of 1908), Sch. I, Art. 11-À— Sale in 


execution of décree—Dispossession of purchaser—Swuit 
. to recover possession—' Terminus a quo. 


“A person claiming to get rid of the effect ofan order . 
P. C, is bound:to bring his: 
" Suit for Such a purpose within the period mentioned ` 


under O. XXI, r. 100, C. 


in Art. llÀ of the First Sch. of the Limitation Act. 
'[p: 877, col. 1.] ` 
But ‘where the cause of action arises aeii to 
the date of the order made on. the application under 
. O, XXI, r. 100, C. P. C., as for example by the disposses- 
sion of the plaintig by reason of the defendant taking 
ID. the crops growing on the property, time will 
begin to run ‘from the date of such dispossession. 
[p. 877, col. 2] "^ . 
l Appeal against a decies: ofthe Sub-Judge, 
‘Bankura, dated the 9th June 1920. 
Dr. D. N. Mittra (with him Mr.P. N. 
Bandopadhya), forthe Appellant... 
«Mr. BLK. Chaudhari (with him Mr, G, N. 


Das), forsthe Respondent, >`.. ; 


^. Sreemati Atürmoyl. 


4 


QUU OU. 


than"12 years before the’ suit, 


' [84 I. O, 1924] 


JUDGMENT.—In this case we have 
had the advantage of hearing a learned 
and elaborate argument by Dr‘ Mitra, -but 
after giving bur best and anxious consider a- 
tion to his argument, we have come to 
the conclusion that.this second appeal must ; 
be dismissed. -This appeal has ‘arisen out ' 
of asuitfor establishment of the plaintiff's. 
title, for recovery: of possession and for 
damages and for mesne profits. The-cir-. 
cumstances which gaye rise to the suit, out 
of which this appeal has arisen, are, briefly 
stated, these: The appellant No. 1, Atar- 


‘moyi, purchased a plot of land aboute 14 


or 2 bighas i in area in.execution of a decree 


‘against one Kandarpa Chaudhuri and three 


others in February 1913. She -ebtained 
symbolical possession thereof on the 12th 
August 1914. The, respondent Ramananda - 
Sen Chaudhuri filed, on. the 12th Sep-. 
tember 1914, an application purporting. 
to -be- one under O. XXI, r. 100, of the 
‘for recovery of possession ' of 
the properiy which had been sold in~ 
execution and which had been purchased by 
That application has 
been tendered in-evidence and is Ex. (B). 
in- this ease. The learned Munsif who 
heard that applieation came to the conolu- 
sion that inasmuch as symbolieal posses- 


sion had only been given to Sreemati Atar- 


moyi and inasmuch as the respondent 
Ramananda: Sen had not been distarbed in 
‘his actual possession ofthe property, ‘the’ 
application was one which failed and. he 
dismissed tlfe application. - That. was on. 
the 17th April 1915. In July 1915 the ` 
present appellant brought a: suit’ against ` 
the respondent Ramananda for recovery of 
damages on account of crops Romi on the 
disputed- land having been taken .away. 
She lost the suit after contest on the 20th 
September 1915. Thereafter on the 6th 
July: 1917 the present respondent filed 
the present suit alleging that he had in 
1868 taken settlément of “this property and 
that he. and his four brothers were in joint 
possession: thereof, that his brothers’ had 
separated and divided the property more 
-that the 
property in question fell to the share of the 
present respondent, that he had been in ex- 


. clusive possession thereof and that the crops. 


grown on the land had been taken away by 
Sreemati Atarmoyi and that his: possession 
had. thereby been disturbed. Two points . 
were giscussed in the. Courts below, hamely, 
whether the présent pus had got 


[841 ©. 1924]. 


this alleged right to the land in suit and 


ATARMOYI DASI V. RAMANANDA SEN, 


whether his suit was barred by the Statute © 


of Limitatian.. So far asthe last question 
is concerned, the lower’ Appellate Court 
. has "held that the suit wag not barred by 
the Statute of Limitation and, in particular, 


was noi barred under Art. ll A of the. 
First Schedule of the Indian Limitation Act. - 


So faras the first questioh is concerned, 
' it has been found by the lower Appellate 


+o +> 
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the Limitation ‘Act, the present suit is not 
one of that nature, for the cause of action 
which is alleged by. the present respondent 
in his plaint is a cause of action which has 


-arisen subsequent to the date of the order 


. Court that the plaintiff had established his |“ 


title to the land in suit. 


of the title to the land a decree has been 


made by the lower Appellate Court on a^ 


casé which was not set up by the present 
respondent, that is to say, ona case which 
was not set up by the respondent.’ when 


he came and applied under O. XXI, r. 100. 


of thé C. P. O. As regards the ques- 
tion of limitation, Dr. Mitra has argued 


that Ex. (F) and the order thereon taken to- 


gether conclusivelyshowthatthe application 
which the present respondent made under 
O. XXI, r. 100, was decided against him 
: and that, therefore, it was his clear duty, 
if he wanted to-contestthe validity of the 
order under O, XXI, r. 100, to come in with 


It is argued, 
however, by Dr. Mitra that on the qyestion. 


made on the application underO. XXI, r. 100. 
The present *respondent's applieation under 
O. XXI, r. 100 was dismissed on the ground 
that .masmuch as his possession had not 
been disturbed, the application was one 
which did not come within the purview 
of O. XXI,r.100 - 

It is the question of possession with 
which.the present respondent was concerned 
and he having. remained in possession 
down to the date when his crops were 
taken away as alleged by himin his plaint, 


“he was not under any necessity, as far as 


we can see, to go to a Civil Court for the 
uséless formality of asking for possession 
of the property in question wlien as a 


, matter of fact he remained in possession 


alleged in the plaint. 


a proper plaint in respect thereof within:. 


the period mentioned in Art. LIA of the 


that the present.respondent not . having 
done 80, he eannot be heard now to say 


that his suit is not barred by the Statute” 


of Limitation, nor should he be allowed to 
fall back on his argument, that the subse- 
quent dispossession gave.a fresh start to 


the period of limitation for this. class of 


suits. ‘I'he argument is further put in this. 
way, namely, that the Court which decided 


the case under O. XXI, r. 100, had an un: - 
doubted jurisdiction to decide the matter, 


the grounds ofthe decision being matters 
with which we are ,not concerned, and, 
that the fact that the decision went against 
the present réspondent is sufficient for the 
purpose of establishing this contention, that 
if he wanted to get rid of the effect of 
the decision he should have come within 
the period mentioned in Art. LIA of the 
- First Schedule of the Limitation Act, We 
have examined the record for ourselves 
and we are satisfied that although it is 
undoubtedly true that a person claiming to 
get rid of the effect of an order under O. 


thereof. It is the subsequent dispossession 
which arose by reason of the present ap- 
pellant taking away the crops grown on 
the property by the present respondent 
which has given rise to the cause of action 
That cause of action 
on the findings arrived at by the lower 


* Appellate Court, the present respondent 
First Schedule of the Limitation Act, and: 


must be taken to have established to the 
satisfaction of the Court. In our opinion, 
this suit is not one for getting rid of the 
effect. of an adverse order under O. XXI, 
r. 100. Therefore, in our opinion, there is 
no substance, in the contention which has 
been put forward before us that the pre- 
sent suitis barred by the Statute of Limi- 
tation. We think the view taken ‘by the 
lower Appellate Court is correct and so far 
as that point is concerned it. fails. 

. As regards the second question, namely, 


whether a decree has been made on an 
, allegation ‘which was not set up, it is 


XXI, r. 100 is bound to bring his suit for.. | 
stich :a purpose within the period men." the judgment of the lower Appellate Court, 
joned in Art IIA of the First; Schedufe of have been established by the plafhtiff tg 


- 


necessary to examine the plaint in the suit. 
As has’ been stated above, the cause of 
action which is alleged in the present plaint 
is that the ‘plaintiff was allotted a certain 
share in the property in. suit, that the 
plaintiff remained in posseSsion thereof, 
thatthe plaintiff grew crops on the land, 
that these crops were taken away by the 
present appellant and that’ by the taking 


. away of the crops of the plaintiff by the pre- 


sent appellant dispossession has taken 
place. These allegations we must take, on 


88 0. 


the satisfaction. of the: lower Appellate 
. Court, which was the final Court of 
facts.. In these circumstances, it is difficult 
to say that relief has been granted by the 
lower Appellate Court on a state of facts 
different from the pleadings with which the 
plaintiff came to Court. : 

In our opinion this point also fails and 
‘this ‘appeal must be dismissed with costs. 
K. S. D. Appeal dismissed. 
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BOMBAY HIGH COURT. |. 
Seconp CIVIL APPEAL No. 571 or 1922. 
September 26, 1923. 
Present:—Sir Lalubhai Shah, Krt., Acting 

. Chief Justice, and Mr. Justice Crump. 

JAMNADAS KASHIDAS—DEFENDAN 

‘ APPELLANT 
: versus 
VALLABHDAS KASHIDAS-—PLAINTIFF 
_ — RESPONDENT. l 

Trust— Temple, endowment to—-Immoveable property 
given by two brethers—Management by one-- Compromise 
by manager with temple—Retention of property in lieu 
of money— Second brother, suit by, for share, if main- 
tainable. ; 

K and his two sons, plaintiff and defendant, made a 
partition of the joint family property with the ai 
of arbitrators whose award set apart one house for 
being given in “krishnarpan” to 2 certain temple. 
K was to carry onthe management during his life- 
time either himself or through some one, else. This 
award was accepted by the parties and K handed 
over the management tothe defendant who did not 
make over the property to the temple. A suit to 
recover possession Mied on behalf of the temple was 
compromised and defendant retained possession of 
the house on payment to the temple of Rs. 2,125. 
Plaintiff then sued to récover one half of the 
house : 

Held, that plaintiff was nevera trustee under the 
award and defendant did not hold the property on 
his account but by virtue of the power given to K 
to appoint'any person to manage, and that, there- 
t plaintiff had no right to the property., [p. 879, 
col. 1. o 
Second appeal from the decision of the 
District Judge, Surat, in Appeal No. 39 of 
1920, varying the decree passed by the Ad- 
ditional First Class, Subordinate Judge, 
Surat, in Civil Suit No. 30 of 1918. 

Mr. G. S. Rao, for Mr. H. V, .Divatia, for 
the Appellant. 

Mr. G. N. Thakor, (with him Mr. M, B. 
Dave), for the Respondent. 
| JUDGMENT. | 

Crump, J.—The subjeet-matter of this 
litigation so far as concerns the ap- 
peal before us isthe house described as 
“House B." Kashidas and his two sons 


plaintif and defendant. formed a joint 


| 


' of this document deals with "House B." 


' “year as above stated. 


"reeqver one-half of the house. 


- JAMNÀbÀS ù. VALLABEDAS. - 


' 


\ 

[84 T. C. 1924] 
Hindu family and this house was joint 
family property. In 1913 these three co- 
parceners made a partition withethe aid of 
four arbitrators. Exhibit 17 is the award. 
It appears from „this document that there 
had been a previous partition and that, 
therefore, the joint status of the parties had 
already terminated. What the arbitrators 
purported to do was to correct the inequali- 
ties of the previous partition. - Para. 2 (a) 
It 
is first stated that Rs. 100 has to bé paid 
every year to the temple of Balkrishnaji 
at Surat for certain, religious ceremonies. 
The document then proceeds as follows: 

“For that out of the immoveable proper- 
ties of Kashidas Bhaidas House No. 1 (here 
follows the description) has been set apart 
for being given in ‘Krishnarpan’ to the said 
temple so that the right to share or claim 
of house cannot prevail against the said 
house. Kashidas Bhaidas may himself carry 
on.the management thereof during his life- 
time, or cause it to be managed by any 
one he likes and pay the said Rs. 100 to 
the temple every year out of the rent of 
the said house and therefrom the said 
'Manoratha' shall continue to be celebrat- 
ed every year. After the death of Kashidas 
Bhaidas whoeveris in management of the 
said house should give it in ‘krishnarpan’ 
tothe said temple, so that the Manoratha 
may be continued to be celebrated every 

It has been found as: a fact by the lower . 
Appellate Ceurt that the parties at the time | 
accepted this award and though some argu- 
ment was addressed to us. on this point, 
and though it appears that at a later stage . 
the parties were inclined to dispute its 
validity, it must (in my opinion) be taken 
to be binding upon the parties to this 
litigation. 

After the award Kashidas handed over 
the management to the defendant, Kashi- 
das died in 1914 and defendant continued 
in managment, and didnot make over the 
property to the temple. In 1916 a suit 
was filed on behalf of the temple against 
defendant requiring him to deliver posses- 
sion of the house and to execute a con- 
veyance. That suit resulted in a com- 
promise whereby defendant paid Rs, 2,125 
to the temple, and retained possession of 
the house, l a 

The present suit was filed by plaintiff to 
His suit 


- (ME " 


was based on two grounds, i 


[$4 1. C. 1824] 

(a) That the house continued to be joint 
family property. 

(b) An agreement 
himself. | 

The Courts have held, that the agree- 
ment was not proved. The Trial Court 
held that the effect of the award was to 
create a trust in favour of the temple, that 
it was after that date held by defendant, 
or by. defendant and plaintiff as trustees 
without any beneficial interest, that the 
- result of ‘the compromise was that the 
beneficiary transferred the house to defend- 
ant for Rs. 2,125 and that failing the 
alleged agreement, there was no ground 
on which it could be 'said that defendant 
acquired the property on behlf of himselfand 
plaintiff jointly. The plaintiffs claim was, 
therefore, disallowed. The lower Appellate 
Court took a different view. The learned. 
District Judge held that the special agree- 
ment alleged by plaintiff was not proved, 
. but ‘he found that defendant was in pos- 
session on behalf of the family and being 
thus in the position of an agent of plaintiff 
after the death of Kashidas he could not 
obtain by, the compromise any advantage 
for himself alone. In the alternative thie 
‘District Judge held that the result of the 
' compromise was to annul the partition made 
by the arbitrators and that the house, 
therefore, became once more,joint family pro- 


between defendant and 


JAMNADAS v. VALLABHDAS. 


perty andptaintiff was; therefore, entitled ta. 


a moiety. 

The first question is what was the effect 
ofthe award of 1913. There» was no ab- 
solute gift of the property. There could 
indeed be no gift without a registered 
document (s. 123 of the Transfer of Pro- 
perty Act). There was however a trust and 
Kashidas was appointed trustee during 
his lifetime with power to appoint any 
other person,not necessarily & member of 
the family, to manage the property on his 
behalf, The legal position, as I under- 
stand it,is in, no way affected by the fact 
that in exercise of this power he entrusted 
the management to thé defendant. The 
. position would be the same had a stranger 
been appointed.: When Kashidas died 
. defendant was the manager. The award 


879 
Indeed -after the award plaintiff's interest in 


the property ceased absolutely. By arrange- 
ment between defendant and those represen- 


. ting the temple a sum of money was sub- 


stituted for the house. : 

Some argumenthas been advanced as to the 
effect of celtain accounts of January 1915. 
It appears that after the death of Kashidas 
defendant ‘gave credit to plaintiff for a 
share in the rent of the house and debited 
him with a corresponding share of the 
expenses of the ceremony. From this if is 
urged it ought to be inferred that plaintiff's 
interest in the house was recognized by 
defendant. But it must be remembered 
that up tothe death of Kashidas the rents 
were liable to be divided for there was only 
a charge in favour of the temple of 
Rs. 100 per annum. Kashidas died in 1914 
and the fact that defendant very shortly 
after followed the practice which was correct 
in his lifetime 1s a very slender found- 
ation for the proposed inferences. It is 
indeed not very clear how far these accounts 
deal with arrears due during the lifetime 
of Kashidas and how far the sum divided 
accrued after his death. There is no doubt 
an admission but in the circumstances it 
isin no way conclusive, It is not possible 
to hold that the rights which plaintiff had 
lost under the award were revived by this 
settlement in 1915. Plaintiff isin no way 
concerned with the compromise between 
defendant and the temple. He"Was never a 
trustee under the award and defendant did 
not hold the property on his account 
but by virtue of the power given to 
Kashidas to appoint any person to manage. 
Plaintiff's consent to that arrangement was 
wholly unnecessary. Upon this point the 
view taken by the Trial Court was, in my 
opinion, correct. 

Asto the second ground on which the 
learned District Judge has relied I fail to 
see how the house became joint family 


- property by reason of defendant's acquisi- 


says “After the death of Kashidas Bhaidas' 


whoever is in management of the -said 
house should give it in ‘Krishnarpar’ to 
the said temple.” Had defendant carried 


tion. It lost that character by virtue of 
the award, and the fact that defendant who 
subsequently acquired it was ab one time a 
co-parcener with plaintiff cannot make it 
joint family property in his hands. It is 
only in very special circumstances which 


.do not exist here that such a result could 
- follow. 


Tt follows that the decree of the lower 


out this direction literally plaintiff could, Appellate Court is wrong. I would, there- 
have had no claim of any kind ejther fore, allow the appeal with costs hgre and 
| against defendant or against the property. in the. lower Appellate Court and restore 
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thé, decree of the Trial Court so far "House 
. B" is concerned. 

Shah, Ag. Ca. e am of the -same 
"opinion. 
UK. BD 
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Appeal allowed... 


CALCUTTA HIGH COURT. 
Api FROM ORIGINAL Civi, No. mt or 1924, 
so. 5 I8. Súr No. 319 or 1917. - : 
A. ' ' June 24, 1924, 

Present :—Sir Lancelot Sanderson, 

Kr., Chief Justice, and Justice 
zr Sir Hughes Walmsley, Kr. : - 
‘ BEPIN KRISHNA GHOSE — 
| ~PLAINTIFE—APPELLANT 
pe versus’ ` 
iB BYOMKESH DEB AND OTHERS— 
` '" DEFENDANTS—RESPONDENTS:  - 
Transfef of Property Act (IV of 1882), s. 52 —Ad-- 
. ministration order— Mortgage of deceased's property . 
. pendente lite—-Decree-holder, how affected. 


When the. estate. of a deceased ' person is ünder 


administration by the Court, any mortgage created 
‘by the heir would be subject to any disposition 
‘that had: been or: might be made: by’ the Court 
of the deceased's estate in the course of adminis- 
tration. [p. 882, col. 1.7 

Chatterput Singh v. Maharaj Bahadur, 32 C. d 
at p. 217; 9 C. W. N, 225; 2 ALL. J. 190; 32 TA, 
followed. ` i 


BEPIN KRISHNA GHOSE v, BYOMKESH DEB. 


[Ba]. 0, 1924] 
Mr. Justice. C..C. Ghose delivered .on. the 
4th of February 1924 whereby he dismissed 
an application which had been. made by. the. 
EL 

The applicatiop was for. àn order that aie 
"properties set outin Part II of Schedule A, 
annexed to the report. of .the Assistant 
Referee, dated the 24th of July 1922, should 
. be sold by the. Registrar. to the best. pür- 
. chaser or purchasers that could be obtained 
‘for thé same free.from all encumbrances, and 
. that the sale-proceeds. should be applied i in 
. the first instance in payment of the amount | 
» due to the plaintiff. under the. decree passed 
T i ‘suit and dated the 22nd of April 

The facts, which it is necessary for me 
to state for the purpose of my judgment, 
are as.follows: On the.16th of January 
. 1908 the plaintiff lent à sum of Rs. 5,000 to 
one Œ K. Deb with interest at 12 per cent. 
and.this loan was secüred by the pledge 


of certain jewelleries handed to the plain-: 


tiff by G. K. Deb. On the 22nd of January . 
1916, G. K, Deb died intestate leaving three | 
sons, Byomkesh Deb, Hrishikesh Deb: and. 
Srikesh ` Deb, as his heirs.; and it was. not 
disputed 4hat. under the law applicable | 
.to this family the sons. were liable.,to 


: pay the-debts of their thee ent: of tag estate " 


‘The plaintiff brought a suit against the heirs of of; G. Ka Deb... 


‘one D for recovery of a loan advanced, to D 
"prayed (a) that certain movèables pledged with him 
: be sold, (b) that “if necessary: the: estate'of D be ad- 
ministered - -byi the. Court” and (c) that‘ “a Receiver be 
- appointed. of the estate." "The decree passed in ‘the 
suit provided, for sale of the moveables and stated. 
. that “if the proceeds of the sale shall not be sufficient 
: for payment of the moneys. payable to ‘plaintiff as 


aforesaid the defendants shall out of the estate of D . 


pay the same, and the plaintiff will be atliberty to 
‘apply, to Court for appointment of a Receiver of the 
“said estate and’ for administration." 
‘was whether G was entitled to a sale of the pro- . 
'perties free from certain encumbrances created by 
the heirs. during and after. the suit : 

Held, (1) that the -decree .did not embody an order 
: for administration or for appointment of a Receiver; 
- [p. 882, col. 2.] 

(2) that there was no right. to immoveable . 
. directly and specifically in issue in the sui 
8. 52, Transfer of Property Act; [p. 883, col. 1 
E (3) that, therefore, the plaintiff was not entitled to 
E of the properties free from tlie emcumbrances. 
ibi 

Mr. S. N. Banerjee (with dim Mr. B. N: 
Ghose), for the Appellant. 

Mr, 


H.C, Majumdar (with hi "Me 
'N. C. Bose and | enc 


‘spondents. 


. property . 


JUDGMENT. a 
Sanderson, C. J.--This is, an appeal : 
from f fhe judgment. of my: earned brother 


„and : 


The question ' 


On the 22nd, of March 1917, the RT, 


shrogpht a -suit : against the ^ three sons 


claiming a sum Gver Rs. 10,000.from the 
‘estate. of:G. K. Deb, tliis sum representing 
the loan and interest which was due uP to. 
that date. D 

The prayers in the plaiit were as. fol- 
- lows :-— 

First, “ that the defendants do out of. the " 
estate of the said Girindra Krishna Deb. 
'pay.. to the: plaintiff the said sum -of 


. Rs. 10,619 together with such further. in- 


terest as this Hon'ble Court may be pleased 
“to allow and the costs of this suit." 
Secondly, “that the said articles ofjewel- 


$. within . lery pledged as. aforesaid be sold ‘by and’ 


“under the directions: of this Court’ and 
the proceeds ‘of sale be applied towards 
payment of whatis due to s plaintiff for 
principal, interest and costs." 

Thirdly, “ that if necessary the estate of 
.. the said Kumar Girindra Krishna Deb: be 


B. K. Ghosh), for the" Re- : administered by and under the directions’ of 


this Court." 

Fourthly,“ that a Receiver be appointed 
of the said estate,” 

~ Finally; “that: a necessary enquiries. be 


7 


i 


4 


[841 0. 1924] 
made and accounts taken as: sbo this Hon'ble 
"Court may seem fit.” 

The fhwee defendants. agreed with , the 
‘plaintiff to.refér. all disputes in the . suit 
‘to two . arbitrators : -ang, on: the 3rd -of 
April, 1919, these arbitrators made their 
“award. 

The material part of the award was, as 
follows :— 

^ We direct, that the defendants. shail out 
of „the , estate .of “their father . Girindra 
“Krishna, Deb; pay to: the plaintiff . within 
Aliree months. from the .date of this award 
the sum of rupees eight thousand three 
“hundred and. seventy-five with. interest at 
‘the rate of sir percent. per annum; and 
the. costs of this-suit to be, if necessary, 
itaxéd by, the “Taxing Officer of the High 
Court on.scale: No. 9 "with interest at six per’ 
Sent. per annum from date-of taxation until 
realisation. In default of the defendants ` 
paying, the said.sum within -three months 
‘the articles of jewellery , pledged . with the 
.;plaintiff and mentioned in, the. plaint shall 
. be. sold, by the, Registrar of the High Court 
„without: any. further, order of Court and, the 
proceeds of sale : shall be paid: into. Court to 
“the intent that tthe.same.should ‘be applied. 

jn.payment.of the..costs-.of, cand incidental 
ato; the, sale, and- of the moneys directed, by 
us; ás, aforesaid to. ‘be spaid..to the. plaintiff. 
df ‘there 4 As.any. surplus.. after the.said pay-, 
‘ments, - ‘such: Surplus. shall, be :paid.to the 
"defendants. .Butif,the. proceeds of . sale 
. Shall. not. .be.sufficient for. payment, of the 
A moneys payable to the plaintié as: aforesaid, 
the. ‘defendants.shall out. of. the -estate of 
/'Girindra. Krishna: Deb pay..£he, same, ,and 
-the plaintiff will ‘be at liberty . to, apply to 
Court, for the. appointment of a Receiver of 
“the said. estate and for. administration there- 
of, by. and: urider « the. directions ‘of: this 
| Honjb]é, Court i in order that ‘directions may 
„be: given “for. the enquiries.usual in an ad- : 
ministration. suit, and: the. usual order. for 
. distribution of assets may. be. made.” 
. .On the '22nd. :of :April; the learned Judge 
“on. the. “Original: ‘Side made. a ..decree, ‘to 
‘this effect: “f “Itis declared | that -the 
‘said award ought . to. be ‘carried into effect 
and :the same. is jotdered and, decreed . -accor- 
.,dingly. : 

‘The. Perii aoli the. jewellery. and the 
net. amount, Rs..2,591:was handed: to. the 
plaintiff © "This, left. a considerable balance 
,owing.to. the plaintiff, and, on the 2nd.of J uly 
, 1920, “the ‘plaintiff obtained , a , preliminary 
order “which. bas” ‘been’ called the “ adminis: 
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tration. order”. providing, with the. consent 
. of the  partieg,, for, certain accounts to be 
‘made, one of which was an account of the es- 
tate, moveable and immoveable, of G. 
:K. - Deb, and the. order. proceeded: . “It 
is further ordered and decr eed with the like 
consent ‘that the estate of the said deceased 
be.applied ia payment. of his debts and 
funeral: and testamentary. expenses in due 
course of administration" 

The.Assistant .Referee.made a report: 
He:found that there was due to the plaint- 
iff by the, 'estate of the deceased man the 
sum. of Rs. .6,366-14 together with interest 
thereón from, the 29nd day of June 1920 till 
the date of realisation, and that there was no 


. evidence before him as .to. there being any 


encumbrances affecting - the immoveable 
estate or: any parts thereof, of the said 
deceased:: .and i in the. schedule he set out the 
immovable properties, the first item of the 

. Second part being described as the entirety 
of the house. and premises No. 30, Raja 
Naba Kissen Street. 

It, was .alleged that. various mortgages 
had been, created. by the sons. of the 
déceasediman;, the. details thereof are set 
out atpage 5 of the -paper-book. Five of 
them were. ereated before the. order of my 
learned-brother Mr. Justice Ghose on the 
2nd of;July 1920. Two of. the mortgagees 
‘appear: as respondents in this appeal, one 
‘being ` Upendra .Mohan Roy. Chowdhury 
who is-alleged; to have. a mortgage created 
in his- favour .by,.two-of the sons on the 
; above-mentioned. -premises - -for Rs. 16,000, 
dated the 13th of December 1919. The 
„other respondent in. this. appealis Upendra 
Mohan Pal. Chowdhury.. who is alleged to 
have ,a. mortgage executed” in his favour 
by one of the sons,on the above-mentioned 
premises for Rs. 5,500, dated. the 3rd of 
.Mareh “1920. “There. were three other mort- 
‘gages which are. alleged to have been 


-ereated before the. 2nd of July 1920, and 


_two-subsequently to that date. 

The mortgagees were made parties to 
the. application. which was made by the 
plaintiff and which I read at the beginning 
of my. judgment,- The. .&pplication . was 
-heard,in Chambers, and,as I have. already 
Said, was dismissed by the learned Judge. 

“The question was raised.during the course 
of the argument'as to whether this «was the 
proper-method of raising. the. question: and 
it was argued on behalf of the respondents 
that a suit, should have, -been brought by 
thé plaintif for a declaration . fhat the 
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encumbrances created by the alleged mort- 
gages should rank subrequently to any 
Order made for sale of the premises in the 
‘sult. Ido not think it necessary for me to 
express any opinion upon that question of 
procedure as at present advised. 

Thelearned Judge based his' judgment 
"upon certain principles ‘of Hindu Law as 
being applicable to this matter, and, in this 
ap peal, the ground upon which the learned 
Judge relied lias not been attacked. 

The learned Counsel for the appellant 
basad his afgument on one ground, namely, 
S. 92 of tlie Transfer of Property Act to 
which I shall have to refer directly. ` His 
argument was that the estate was in.the 
‘course of administration by the Court; and 
that consequently the mortgagees holding 
their title by. the mortgages created by: thé 
heirs would be subject to any disposition 
whieh has been or might be made by.the 
"Court in the course of administration, and 
^e argued that the ‘heirs had, in fact, 
nothing to transfer to the mortgagees until 
ithe administration was concluded. and the 
‘debts of the deceased:man were paid. 

As at present advised Iam of- opinion 
-that as regards thé mortgages which were 
"Created after the ordér of thé Ind. of J uly, 
the argument of the learned Counsel for the 
appellant is correct. I refer to what was 
said -hy Lord Davey in the case of Chatter- 
‘put, Singh v. Maharaj -Bahadur (1), the 
passage to which refer is at the bottom of 
page 217 and -is as follows: "Büt' their 
-Lordships agreé with the broader pro- 
position stated. by Mr.” Phillips. When 
the estate of a ‘deceased person is under 
administration "by the Court or out of 
Court, à purchaser from a residuary legatee 
or heir buys subjéct to any disposition Which 
has been or maybe made of the deceased’s 
estate. in due course of administration. In 
fatt the right of the ‘residuary legatee or 
‘Heir vis < oily to share i in the ultimate residue 
which may'remain for final distribution 
after àll'£he lizhilities of the estate includ- 
‘ing’ the éxpenses of administration have 
“been satisfed.": ~ 
. "It has not Been disputed that aftér the 
‘order of my learned “brother, Mr. Justice 
-Ghose, on thé - 2nd of Jily the estate was 
under ‘administration by. the Court: and 
vohséquéntly any- mortgage created by the 
tbeir would hé subject to ‘any disposition 
that had been or: might. he made by the 
Tya Q. 188 at p. 217; $C. W.N. 985; D J 
e tai rus p 
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Court of the déceased’s estate i in the cour&e 


of administration. 


But that does not dispose of this appeal 
because, as I have said, the two respondents, 
who have appeared in this case, are alleg- 
ed tobe mortgagees, and the mortgages in 
their favour created by the son or sons of 
the deceased man ‘were made before the 
2nd of. July 1920. 

In my judgment, the question: which 
arises upon this part of the cases is whe- 
ther it can be said that in the suit to which 
I have referred any right toimmoveable p:o- 
perty was direetly and. specifically in 
question within the meaning ofs. 52 of the 


Transfer of Property Aot. 


The facts of this case, in my judgment, 
are peculiar and dre not governed by any 
of the cases which were cited to us dur- 
ing the course of the argument. The decree 
of the learned Jud ge which wàs made on the 
22nd of April 1919 which embodied the 


award was not,in my judgment, an order 


for administration. The terms of the award 
which, in my opinion, must be taken as part 


‘of the decree make that clear,for the award 


stated: “Ifthe proceeds of. sale shall not be 
sufficient for payment of the moneys payable 
to the plaintiff as aforesaid the defendants 
shallout ofthe estate of Girindra Krishna 
Deb paythe same and the plaintif will he 


at liberty to apply to Court for the appoint- 
"ment.ofa Receiver of the said estate and 


for administration." It 1S, therefore, clear to 


^me that the award and the decree contem- 


plated thatthis was no morethan a decree 
against the defendants for money which 
was payable by them out of the estate of 
‘the deceased man; and, it was such a decree 
as was dealt with in the case‘of Ram Dhun 


Dhur v. Mohesh Chunder Chowdhary (2). 


The abovementioned’ decree left the ques- 
tion as to whether a Receiver should be ap- 
pointed and whether an order should be 
made for administration, an open ques- 
tion which would he decided bv the Court 
thereafter if the plaintiff thought .fit to make 
an application to the Court for that purpose. 

Itis, therefore, clear to me that that order ` 
created no charge upon any property; and, the 
‘only other question in respect of this part of 
the case is—-can it be said that merely because 
‘the plaintiff included in his plaint a prayer 
that, if necessary, the estate should be ad- 
'ministered by and under the direction of the 
Court, there was a right. to immovable pro- 
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perty directly and specifically- im question? ' 
There was no specific property mentioned in . 
‘the plait or the prayer; and the general. 


. prayer was that-ifit became necessary, an 
order of the Court for ehe administration 
of the estate should be made. ; 


Under these circumstances, in my judg- 
ment, it cannot be said that there was a 


right to immovable property directly and, . 


.Specifieally in question within the meaning 


of s. 52 of the Transfer of Property Act, and 


consequently, in my judgment, so far asit: 


applies to mortgages which are alleged to 


have. been created by the son or sons. of the : 


deceased man before the 2ud of July 1920, 


, the learned Counsel for the plaintiff: must 
, fail and as far as those mortgages are con- 
.cerned the learned Judge's decision must 


. Judgment although we were. informed that : 
‘the question was raised, : 
' .The decree of the learned Judge must, . 


be upheld, 
. it is only right to say that this point was 
not dealt with by the learned. Judge in his 


. therefore, be varied to this extent, namely, 
_ that the premises will besold free from all 
. encumbrances created after the date of the 


administration order made on the 2nd of 
July 1920... As regards the two respondents : 


. who appeared, Upendra Mohan Rey Chow- 


dhury and Upendra Mohan Pal Chowdhury, .: 
the plaintiff must pay their costs of the ^ 


, appeal. 


Às. regards Kshirode Sundari Debi it 
appears that the learned Judgé directed. the 
plaintiff to pay her costs.of the proceedings 
in the Court of the first instance. Having 


regard to our judgment that order should 


be reversed, inasmuch as the mortgage 
alleged to have been made in.her favour 


, was after the administration order of 2nd 
“July 1920. 


The order of the Court of first. instance 
as regards costs will.be varied in this way : 


.The plaintiff must pay to the parties 


exception of Kshirode. Sundari Debi. 


costs, those costs will be refunded to the" 


appearing in the application their respective 
costs of and incidental to the application 
(including the fees to Counsel).with ae 
Kshirode Sundari has already realised her 


plaintiff, NE | I 
Walmsley, J.—1 agree. eif 
Decree varied. 


K. S. D, Ê N.H. | 
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| PRIVY COUNCIL.. 
APPEAL FROM THE LaHORE HicH Counr. 
October 21, 1924. 
... Present :—Viscount ‘Cave, Lord Carson; 
Sir John Edge and Mr. Justice Duff. 
SAT NARAIN-—PLAINTIFF—A PPELLANT 


VETSUS à 
BEHARI,LAL AND oTHERS—DEFENDANTS— 
RESPONDENTS. 

Hindu Law-—-Joint family—Co-parcener, right of—- 
Insolvency of one member—Other members’, interests, 
Towns 
Insolvency Act (IIT of 1909), s. 17. 3 

In families governed by the Law of the Mitakshara 
no co-parcener hasin the joint family property any 
separate and defined share although in Northern India 


; - at least a co-parcener'of such joint family property has 
.ihe argument which has been presented by ` A y Property 


aright to obtain-a partition and on such partition he 
“will obtain a separated and defined share of the joint 
family property. [p 834, col. 1.] ke 
The ‘insolvency of one member ofan undivided 
Hindu family does not of itself and immediately take 
from thé other male members ofthe family their 


_interests in the joint property and from the female 


members their rightfor maintenance and does not 
transfer the whole estate to an assignes of the 


` insolvent for the benefit of his creditors. [p. 890, col. 2; 


p. 891, col. 1.] 
Appeal from a judgment and decree of the 
Lahore High Court (Mr. Justice Broadway 


: and Mr. Justice Brasher), dated the 25th July 
- 1922, 
. District Judge, Delhi. l 


reversing a judgment and decree of th 
Messrs, De Gruyther and B. Dube, for th 


- Appellant. 
ns JUDGMENT. ` ~“ 
Sir John Edge.—This is an appeal 


1 ae 


. By the plaintiff in the suit. from a decree 
of the High Court at Lahore, which dis- 


.missed his suit. The suit was brought on 
the 17th March 1915 by the plaintiff, then 


“a minor, through his next friend, in the 


-Court' of the District Judge of Delhi for 
possession ofa house in Delhi by’ pre-einp- 


.tion. The District Judge gave the plaintiff 
“a decree, but the High Court in'appeal dis- 
‘missed the suit on the sole ground ‘that 


his father had been adjudicated insolvent 
on the 27th September 1918, under the 


. Presidency Towns Insolvency Act, 1909, the 


High Court being of opinion that- on that 
adjudication of insolvency the _ plaintiff 
had ceased to have a right to*pre-empt the 
-house in question. E ME l 

The question "on which this appeal 
‘depends is, what is ‘the right or interest 
which an Official Assignee acquires - under 
Act Ill of 1909, the Présidéncy Towns In- 
ssolvency Act, 1909, in the joint and un- 


«partitioned immovable property ‘ofa Hindu 


‘Joint family governed . by the’ Law eof the 


! Mitakshere on, end solely. by- virtue of, eq 
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adjudication : bya" High * Court that one of 
thew:co-pirceners of .the joint property is 
insolvent? . The question is one of import- 
ance and.it depends on: the true. construc- 
tion ‘of the Presidency Towns Insolvency 
Act, .-1909. .-In«considering thah question it 
has to be borne.in mind that it is well- 
established. law’ that in:families governed 
by the Law of the. Mitakshara no co-parcener 
.-hasvin -the joint family property-any se- 
"parate^'and defined share, although in 
"Northern India at least a+ co-parcener- of 
"Such joint family: property has-a.right to 
"obtain a partition and on: such partition he 
‘will obtain a separated ‘and defined share 
“of the joint family property. .-A creditor of 
,8 @o-parcener! may, under: certain circum- 
stances, obtain-a partition of his debtor's 
-share' in joint’ family: property, and when 
in executing-a decree a. Court. sells what 
ig.-joint family. property as the property of 
“the judgment-debtor the: purchaser at the 
“Court sale may. under certain, circumstances 
Obtain a good title to what he purchases. 
.. ‘The-facts ofthe: present. case are -as fol- 
.lows:—Rai Bahadur.Srit Kishen: Das.and'his 
. two sons, who were minors and the. elder of 
. Wwhom.is Sat Narain, the plaintiff; were Hindus 
governed by the Law of the Mitakshara, and 
..werepossessed ‘of joint fimily property as 
co-parceners. It is not suggested: that the 
property was ‘self-acquired propérty of 
1 Sri- Kishen Das. Sri-Kishen Das-on ‘behalf 
of "himself -and his : two ‘sons was the 
-manager- of -the ‘property: On ‘the-27th 


September -1913° Sri «Kishen Das. by :an : 


order ‘of the High: Court of "Bombay “was 
. adjudicated insolvent. and: by-s. 17 .of the 
; Presidency-Towns Insolvency:Act,:1909 -his 
. property vesBted:in the-.Official "Assignee 
vand became divisible among ihis:cereditors. 
“Section 52 of the ‘Act defines:the, property 
ofan insolvent which shall-or :shall.not be 
. -divisible among his.creditors thus:— 
n __ “52. - (1) The property ‘of the: insolvent 
divisible amongst his-creditors, -andiin this 
Act. referred : to vas thei property of" the 
Ansolvent shall.not comprise the! following 
particulars, namely :— 
_ (a) Property held by. the sinsolventvon 
t trust for any. othêr person ; 


r 


(b) The tools (if any) .of “his: trade vand’ 


„the -necessary wearing ‘apparel, - bedding, 
cooking vessels, and; furniture of ‘himself, 
his wife and children, tosa value inclusive 


,of.-toolsiand .apparel::andoothermnecessaries* 


as aferesaid, not exceeding: three hundred 
dupees:on-thewhole —. ., 5. 75. 


eve 
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' (2) Subject “as aforesaid, the property. of 


‘the insdlvent-shall comprise the" following 


particulars, namely :— : 
(a) All such property as may belong to er 
be vested in the *nsolvent’at the commence- 
ment of the insolvency or maybe acquired 
. by or devolve on bim before’ his discharge ; 
(b) The capacity to exercise and to take 
‘proceedings for exercising all:such powers 
in'or over or in respect of property ‘as 
might have been ‘exercised by the 'insol- 
went for his -own benefit ‘at the commence- 
‘ment of his insolvency or before his 
<% E XC 
The power to obtàin^a partition: of the 
joint family property was a power which, 
"the ‘Official Assignee might have exercised 
“under! (b), but he has not’-exerciséd ' that 
power. l | 
- The definition section -of: the Act is so 
tfar as itis material inthis case as follows :— 
*2. In this Act, unless there’ is anything 
repugnant in the subj ect or context :— j 


(e) ‘property’ includes any. property ‘over 
‘which or the profits of which any ‘person 
.has-a'disposing power which he may exer- 
‘cise for his own benefit ; Ni 

"tx $ Uk Ry vg? 

"The property ófan insolvent which by 
8:1 17 -vests’in the ‘Official “Assignee must 
“mean only the “property which ‘by ‘that 

section and,s. 52 is divisible amongst his 
‘creditors, , | 
‘Qn ithe’ 10th. April 1914 ‘Lala .Mànnun 
‘Bal, the’ third ‘defendarit, sold’ the : house 
#in' Delhi which: the: plaintiff seeks to “pre- 
-empt by‘ this -suit, to Behari ‘Lal and 
‘Jamna Das, the first anid ' second 'defend- 
ants. The :hotse is urban immoveable pro- 
perty’ within ' the meaning-of the Punjab 
Pre-emption Act, 1913, which the plaintiff 
“was and-is-entitled to pre-empt by ‘Treason 
: óf that sale, unless’ he had lost that. right 
‘by reason of thé order ‘of the 27th Septem- 
‘ber! 1913, -adjudging “his father Sri-Kishen 
‘Das‘an insolvent. “The right to preempt. 
‘is claimed’ by the plaintiff as a.co-sharer, 
-eo-parcener;* in, an - adjoining house, that 
adjoining house ‘being ‘‘immoveable proper- 
"ty contiguous to the*property sold" - within 
the meaning of s. 16 of the Punjab Pire- 
emption Act, . 1913. » M 
Lala “Mannun Lal, the -verdor of «the 
house in question, did not defend thé suit. 
Tht other two defendants Behari Lal and 
Jamna Das by their written - statemen 
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raised.this. question,. which,. has. to` be.con-- 
sidered,. thus. :— 
“These. defendants admit thatthe plaintiff: 
' with his father Rai Bahadur; Sri Kishen Das, 
forms. a. joint: Hindu: family. but. deny that- 
at ithe. daie of the.sale- of the housein, suit: 
or.at the, date of this suit: the. plaintiff: ‘had: 
any proprietary-right i in the property. through: 
which: he, claims: pre-emption... The. real. 
facts.are that:Rai, Bábadur.Siri Kishen Das, 
the-father ofthe- plaintiff, andithézhead amd: 
manager. of his- family, family, estate and: 
family.-firms-as,;well asin hispersonal capas- 
. city: was,in consequence of thefailure. of.the;. 
family; business; adj ùdicated: insolvent: on. 
- High: Gourt o£. Bombay, and" on andi from. 
"the. said. date the whole-of: the family. 
estates-and. effects. as- well:as.. the: right, 
title. and. interest: of, the, insolvent: became- 
vested. in the. Official Assignee. of Bombay,” 
who. since.then: became: the; légal: owner. 
with powers:of ieontrol and: disposal. and ob- 
tained: possession of and overall the, estate: 
and.properties including the, house: through: 
whiéh'the-plaintiffclaims.-possession." `- 
That: means:that when.a.Hindu, who 
happens with his sons to, constitute.a joint. 
family, subjéct- to. the : Law: ofthe Mitak- 
shara, is adjudged. an insolvent;under. the 
Presidency. Towns Insolvency. Act; 1909, not, 
only, his own rights.but all the: rights and in- 


terests. of hissons-who are. his co-parceners. 


in Joint family property-vest;in the. Official; 
Assignee. by virtue of the. adjudication. 
alone. That, is: a. startling: proposition. It 
must’ depend on-:the wording. of the Presi- 
dency: Towns: Insolvency Act; 1909, and:the.- 
question is, whether: that. could have been 
the- intention. of- the- Governor-General of 
, Indian Council when that Act: was passed. 
It‘ is,: quite: clear that. if this: joint, family. 
could be treated as.a: firm carrying. on its: 
business i in: partnership an order adjudging. 
the- father: who: managed, the. business or, 
' even an order adjudging: the-firm:insolvent,, 
could: not; he. made under that- Act, even 
if the firm consisted isolély, of a Hindu father; 
and his-two minor;sons, ‘which, would affecti: 
the: interests ofa minorwho happened to be. 
a partner in the firm:. 


Tne Learned District Judgewho, tried: this: 


-guit framed four. issues. "The. first , issue; 
which is the only material issue in, this. 
appeal, was as. ^follows;—l:. Does: the 
adjudication of Rai Bahadur Lela Sri Kishen; 
Das- as:an insolvent vest. the interest.of: thë 


present plaintiff, in;the- proprietary house: 
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dn. the Official, Assignee,.and. if so, does he! 
(the: plaintiff) cease.to,be an owner for the; 
purpose.of s, .16 of: the Punjab -Pre-emption: : 
Act? On that: issue several cases decided: 
by, Indian High Courts: were cited: on. ber, 
half.of the. answering. defendants. The: 


learned. District. Judge :decided- the first. 


issue. in favour of:the plaintiff. and on the : 
30th: May. 1915, gave him a; decree. for pre~- 
emptión.. 

From. that: decree, the defendants Nos. 2: 
and 3 appealed to the Chief Court at Lahore. . 
The appeal came on for hearing before; 
Shadi:Lal-and Wilberforce, JJ., of ‘the High 
Court; and.these learned J udges after con-. 
sidering, the authorities, cited i In argument 
before- them, stated: that as.far as | the.i in- : 
solvency: proceedings-were. concerned they 
Were. inclined: to.- take. the view. of the. 
Calcutta: High. Court: in. Sanyasi Charan 
Mandal.v. Asutosh Ghosh (1) although they 
observed thàt.that case. was. not- directly 
relevant, and, were inclined. not to follow. 
the. decision ot. the. Division Bench. of the 
Chief. Court.at:Lahore.in Harmukh Rai- 
Munna. Lal.v. Radha. Mohan (2) and they 
referred.to the. Full Bench of the High. 
Court: the question—Does an order of ad- . 


judication (as an insolvent) passed against-a 


father-vestin the Official Receiver (Assignee). 
his son’s .interest. in. the joint family pro- 
perty? 

, The. question. so referred came before a- 
. of, Sir Shadi_ Lal, 
G. J., and William Ghevis and Abdul Raoof, . 
J udges ofthe High Court*, 

The. answer of the Kull Bench.to the 
question referred was given by Sir Shadi. 
Lal, with. whose. opinion, the other two 
d udges concurred. The concluding part of. 
his opinion is thus stated :—. 

“The result.of. the above- survey of the: 
judicial decisions. is decidedly in favour 
of the contention. urged on behalf of the 
Official Assignee, but I. must- say. that if 


the: matter. were : res- integra, I. should find. 


considerable difficulty in subscribing to 
the, doctrine.that. the son's interest in the. 
joint. family. property,should, in the event: 
of the father’s-insolvency, be regarded as. 
the latter's. property. which vests in: the, 
Official Receiver. Upon general principles 
of the: Hindu Law. governing the rights . 
of the father and son. in. the co-par- 
cenary property T should be inclined to 


- (1) 26 Ind: Cas. 836; 42: C. 225. 
(2) 54 Ind. Cas. 931; 158, P. R. 1919... 
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be decided‘on the wording 6f the Presideney ` 
Towns Insolvency Act, 1909, and on that- 
Act alone.’ Cases wireh have arisen under ,- 
s. 266 of the C. P. C.,-1832, or under? 

‘gs. 60- of-the' C.,P. C; 1908, depended - 
on different considerations, -and deci- - 
sions in cases under those- sections: are ' 


BBG - SAT NARAIN V, BEHARL LA.” 
hold- that an order of adjudication against 
.the fáther has only the--effect of re- placing 

the father-by the Official. Receiver and 
that the order does not by itself vest. in 
the latter the: interest of the son in the 
property. As the son's share is in certain 
eases liable for the debts of the father, the 


^. 


vidé, inter alia, Jagabhai Lalubhai ` 


Official Receiver may be able to enforce 
; that: liability provided that he takes.appro- 
‘priate proceedings for the purpose and: 


satisfies the conditions which alone render 
the son's interest liable for the father's 
debts.' dU 

. ‘it has, however, been repeatedly held, 
v. 
Vijbhukandas Jagivandas (3) and- the Privy 
Council decision cited therein, that the 
joint. family property can be attached and 
sold. in execution of a decree for money 
passed against the father, and that the 
sale affects the interest of the son as well 
as that of the father, and in -principle I 
sae nó real difference between an individual 
creditor realizing his debt from the co- 
parcenary property and an Official Assignee 
who represents the general body of-the cre- 
ditors, seizing it for the satisfaction of their 
debts,. Lt is to be observed that s. 266 of 
the C. P. G: of 1882, which enumerates the 
various kinds;of property of a judgment- 
debtor . which -are liable to'be attached and 
sold- in execution of a deeree for money, 
as wellas s: 60 of the Code of-1908, which 
has re-placed that section, mentions, inter 
alia, the-property over which or the profits of 
which the judgment-debtor ‘has a disposing 
power which he may exercise for his own 
benefit ' 


is exactly- the phraseology which has been 


-used in the Insolvency Act, and it would 


be most undesirable that the-same ex- 
pression used in ‘two enactments dealing 
with the: rights of the creditors should 
receive two different interpretations. 


in point, I would answer the. question 
referred to the Full Bench in the affirnia- 
tive. ` The son, no doubt, has his remedy, 
but, as pointed* out in Fakirchand Moti- 


chand .v. Motichand Hurruckchand (4) he: 
has to.establish the circumstances which 


-would-show that his share is not liable for 


the debts of his father." 

: Their- Lordships are of opinion 

question to be decided in this appeal must 
(3) 11 B. 37; 6 Ind. Dec. (x. 8.) 24 . 

` (4) 7 B, 468; 8 Ind, Jur..92; 4 Ind. Dec. (Nn. &) 29, - 


* 
> 


- the purposes of immorality. 


And, as- pointed out already, this 


that the 


likely-to mislead a Court -.-which ` has to - 


‘construe the Presidency Towns Insolvency 


Act, 1909." A sale-under 9.265 of the C. 
P; C., 1882,-or under s. 600f the present - 
Code is-a sale-by a Court:-in exécution 
of a decree which until- the contrary is 
shown can--be executed against the pro- : 
pérty ‘which has been attached. - When 
the decree which was executed was made. | 
in'asuitto which thesons were not parties 
and -the property sold -was the joint pro- - 
perty of the father and the: son, the sale” 
was good “on the principle of Hindu Law 
that it is the -pious duty- of a Hindu. son 
tó pay his father’s debts unless it is shown 
that the debt in. respect: of which the. 
decree was made was contracted“ by. the. 
father to-the knowledge -of the ‘lender for: 
Section 266 of. 
the C. P. C. is. so far as it is necessary 
here to refer to it:— -> - 
-:268. The following property is liable 
to attachment and sale in execution of 
a decree (aamely), lands, houses, or other 
buildings,- goods,  money,. bank-notes, 
cheques, ‘Bills of Exchange, hundis, promis- 
sory-notes, Government securities, bonds . 
or other securities for money; debts, shares 
in'the capital er joint stock of any Railway, 
Banking or other public Company or Cor- 
poration) and, except as hereinafter men- 
tioned, áll other saleable property, moveable . 
or immovable, belougi.ig.to the judgment- 
debtor or over. which,. or the profits. of 
which, he has a disposing power which - 


. he-may'éxerecise for his own benefit, and 


aoc ' whether the'same be held in the name of 
. Having regard. to these considerations ' 


and to the judgments which are directly- 


the judgment-debtor or by -another -person 
in-trust for him or on his behalf"  . 
“Their -Lordships do not. intend sto say. 
one word which might have the effect of 
disturbing and raising doubts as to deci- 
sions .under. s. 266 of the ©, P. C,- 
1882, or under s. 60 of the present Code, - 
buf»thev must deal with the matter upon 
the words of the Statute which has. to be 
applied in this case. i < 
Their Lordships will now briefly refer to - 
the more important of the cases mentioned 
Or.refgrred to.in the answer. of the. Full. 
Bench to: the . question- submitted -to-if,.. 


. 
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observing. that none.of the cases apparently. _As to. what isan antecedent debt in the - 


required that tle Presidency Towns Ingol-- 
vency Act, 1909, should be construed. ^ `. 
.In 1883 the case of Fakirchand Moti- 
chand y.. Motichand, Hurrtickchand (4) came 
. béforé a" Judge. of thé High Court at 
Bombay sitting alone... In that case a. 
vesting order had been made by the High. 
Court under s. 7 of the Indian Insolvency 
Aet, 11° & 12 Vie, é. 21, vesting in an 


Official Assignee the real and personal estate : 


of the Hindu father who with his son wás- 
a member of a joint family. It would 


appear that the father had carried on a: 


separate business as a shroff and, stopped. 
payment and ‘that it was in respect of a, 
debt incurred by him in that business that 
.the vesting order was made. | After the 
death of the father thé Official Assignee: 
sold four housés which had been the joint. 
. property of the father and the son, and the 
són brought a suit. for .a declaration that 
he was entitled to a, part of the four houses. 


Latham, J; held that.as under the Mitak- | 


shara Law-a father has the right to dispose: 
of his son'$ interest in ancestral immoveable 
estate for the payment of his own debts not 
contracted for immoral purposes, a vesting 
order made under is, 7 of that Act vested. 
that right in the Official Assignee, who could, 
therefore, give a good and complete title to: 
such ancestral estate to -a purchaser. 
Latham, J., referred. to Girdhari Lall v. 
Kantoo Lall (5) and quoted the ruling of 
the Privy Councilin Suraj Bunsi Koer v. 


Sheo Persad Singh (6) for the pyopositions:— -* 


* First, that where: joint ancestral pro-. 
perty has :passed out of-a joint family, 
‘either under.a conveyance executed. by a 
father in- consideration of an antecedent’ 
debt, or in order .to raise money to pay 
off-an antecedent debt, or’ under a sale: 
in: execution of a decree for father's debts, 
his sons, by reason of their duty to pay their 
fathers debts, cannot recover that pro- 
perty, unless they show thatthe debts were: 
contracted for immoral purposes, and that- 
the purchasers -had-notice that they were so 
‘contracted ; and,.secondly; that the pur-- 
chasers at an execution sale, being stran- 
gers to the ‘suit, if they have not notice 
that the debts were so contracted, are not 
bound to-make inquiry beyond what-appears 
on the face. of the proceedings.” , 

(5) 1 I. A. 321; 14 B. L. R.,187; 22 W. R. 55; 3 Sar.. 
p. C.J. 380 (P. C... ; | . f 

(6: 5 C. 148; 61. A. 88; 4 Sar. P. C. J. 1; 3 Suth. PL 
Q.J. 589; 4C. L. R. 226; 2 Shomé L. R.212;. 
Dec. (N, 8.) 705 (P. C). yee x 


- 


* 
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case of a mortgage, see the most recent case 


, of Brij Narain Rai v. Mangla Prasad Rai (7). 


-Latham, J., in Fakirchand Motichand v. . 
Motichand Hurruckchand (4) was putting 
his construction upon s. 7 of 11 & 12 Vie 


“a. 21, which is as follows :— 


“VIL. And be it enacted, that upon 
the’ filing of ary such petition as is 
aforesaid, it shall be lawful for the-said 
Court and the said Court is hereby autho- 
rized and required to order that all the 
real and personal estate and effects of 
such. petitioner, whether within the terri- 
tories within the. limits of the. Charter of. 
the Hast India Company or without, 
except the wearing apparel, bedding, and , 
other such, necessaries of such petitioner 
and ‘his family, and the working tools 


.and implements of such petitioner and. 


his family, not exceed ng in the whole the 
value of Company's Rupees three hundred 
for each Petitioner with his family, and 
all debts due to him and all future 
estate, right, title, interest, and trust of 
the said petitioner in or to any real or 
personal estate or effects. within or 
withont the said territories which such 
petitioner may purchase, or which may 
revert, descend, be:devised, or bequea- 
thed: or come to him, and. all debts 
growing Cue to him before the Court shall 
have.made its orier in the nature of a 
certificate as hereinafter -mentioned, do 
vest in the Official Assignee for the time 
being of 'the said Court, and that all 
books, papers, deeds, and writings in 
any way relating to ‘such petitioner's 
estate and effects in his possession, or 
under his custody or control, shall be 
deposited with such Assignee, and such 
order shall be entered on Record in the 
said Court, and such notice thereof shall 
be published as the said  Coürt shall 
direct; “and” such order; when so made, 
shall by virtue of this Act relate back to 


-and take effect from the filing of the said 
‘petition, and shall instantly, and without 


any conveyance or assignment, vest all 
the real and personal estate, effects, and 
debts as ‘aforesaid in the said official 
Assignee, who shall have full powers for 
the recovery thereof, and shall hold and 


o) 71 Ind. Oes. 689; 46 A. 95; 51T. A. 12 
4 48 M. L.J.2; 5 P. L.T. 1; 28 
. W. N, 6i , W. 12; 2 P. L. í 
A.I. R. (P: C.) 50; 33 M. L. T. 
1420. 7P,C 
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stand: possessed: of the same -for the pur- 
poses and'in manner: hereinafter men- 
tioned: Provided’ always," that in case, ` 
after the making of any* such vesting 
‘order, the petition of any: such petitioner — 
shall be'dismissed by the 'said- Court, such 
vesting order made: in pursuante! of such: 
pétition shall from and after süch-dismissal 
be null and‘ void to'all intents 'and pur-" 
poses: Provided also that'in case any such 
vesting order as aforesdid- shall become 
null and void by the. dismissal of such: 
petition, all acts, theretofore done by any 
Assignee or: other person : acting under his 
authority’ according to the -provisions of 
this Act shall be‘good and valid, and no 
action or suit shall be commenced against ` 
any such Assignee, nor against any person 

duly acting under - his: authority, except: 
toó'recover any property of‘ stich petitioner ` 
detained after an. order made’ by the said: 
Court ‘for the delivery'theréof,and, demand: 
made thereupon; and until the appoint- 
ment of an Official Assignee’ as‘ herein- 
after is. directed the Common Assignee of 
the Court shall stand’and-be in: the place 
of the Official Assignee, and this present: 
clause shall apply #and :have- effect accórd- 


ingly." 

Section 30 of-the 11 & 12-Vic. c. 21 was’ 
as follows:— 

* XXX. And be it. enacted: That alU 
powers‘ vested ‘in any such insolvent: which ^ 
he'might lawfully execute for’ his benefit 
shall be and-aré hereby- vested in the 
Assignee or Assignees of the real: and’ 
personal estate of such insolvent or in- 
solvents by virtue of this” Act; to be exe- 
cuted by his asdigneé' or assignees for the 
benefit of. his creditors.” 


If their Lordships had to construe s. T 


of the 11 & 12. Vic. c. 21, they would 
doubt that the Impérial Parliament ‘sitting. 
at Westminister in passing. the Il & 19 
Vic. c. 21, ever contemplated or intended 
that “the Réal and Personal Estate of. 
such petitioner” which a Court might 
. order to be vested in an Official Assignee, 
or a right, to sell it- for the debts of a 
Hindu father’ might be held to include 
or should’ include the unpartitioned 
separate interest of a Hindu co-parcener, 
“who was not a petitioner, in the tmmove- 
able property of a joint family. 

In Rangayya Chetti v. Thanikachalla’ 
Mudali (8) a vesting order was made under- 


(8) 19 M."74; 6-Ind. Dec. (4:8) 757.8. - 


SAT NARAIN 9, BERARI LAL: 


qi f. C. "age 


"Insolvéht Abt; s; 77" (11 & 19:Vie, c. 
2]..8: 7) against ‘the“managing member of‘ 
a Hindu joint family who’ was adjudi- 
cated! am insolvént. Thejoint family còn- 
sisted of the" magaging' member of the- 
family“ who ‘was che insolvent. his sons and. 
"his brother. The Official ‘Assigiiee cohvéyéd: 
a house'whieh was part of the joint’ pro- 
perty of the’ family to a purchaser, who 
sued: fot posséssion. Subramanid Ayyar; 
J.. following. the judgment: of Latham, J:, 
in the case reported. as: Fakirchand Moti- 
chaid v. Motichand: Hurruckchand: (4) - 
which has: been above referred to, held’ 
that the Official: ‘Assignee could eonvéy the: 
` share of the sons in the: joint: property, 
but'not the share ofthe brother, and in 
so holding called in aid in support’ of his 
finding s. "266 of the" C. P. C., 1882, and the 
decision in J agabhat Lalubhai v. Vijbhu- 
kandas Jagjivandas (3), of West and Bird- 
wood, JJ., in reference to that section. 


In Nunna Brahmayya Sethi v. -Chidara- 
boyina Venkitastwamy. (9) - seven- brothers- 
who were of full age and. a. minor. son of: 
one ofthem were members of a joint Hindu. 
family governed by the Law of.the Mitak- 
shara, ; and carried on a business, which 
had previously. been: carried - on for very 
many: years by the joint- family to which 
they belohgéd. The seven brothers ap- 
plied.under 1L & 12: Vic; e. 21, to be: 
adjudged insolvents. The minor member. 
of the family who was a-son of-oneof the.” 
seven brothers was- not a party to that: 
application. The debts in the schedule 
to the application: were all debts incurred. 
in earrying-on the family. business.- Upon 
that application'a vesting order was made 
under s. 7 of the Act. - The Official Assignee 
sold a ‘portion of: the property .of the joint 
family to the’ plaintiffs. Subsequently. to 
that: sale a person, who was a defendant: 
to the suit, obtained a money-decree 
against. the son, who-had been. a minor, 
and in-execution-of that decree the son's. 
share in the land. was sold:and. was pur- 
chased by the defendant. Thereupon a 
suit was brought by the plaintiffs for a 
declaration that the purchase by the de- 
fendant was inoperative by reason of the 
prior sale to them by the Official-Assignee. - 
The suit came on appeal before Bhashyam 
Aiyangar and Moore, JJ.. who followed the 
decision, of Latham, J. which has already’ 
been refer red’ to. They. BD ed to me 


(9) 26 M. 214. 


i 
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has béén: also: mentioned, ‘and they relied in 
support’ of their’ judgment upon décisions: 
under s 2606 of'the'C: P. C., 1882; These 


léarned . judges: followed! the’ ruling: of’ 


Latham, J., but’ they referred’ to an obser-- 
vation. which: had? been madé- by him in: 
the: casé* which" he had-.décidéd “That: 
it’ has been’ suggestéd that? this right 
vests’ in: the Official’ Assignee-as being a 

‘power’ within" the: meaning of^s: 30. But I: 


SAT NARATNP V; BEHART LAL: 
décision of West: and Birüwood JJ., which * 


think that it falls- more appropriately with-- 


in the" words'ofs. 7, and that there is no 


occasion’ to resort to s: 30, which seems to' 


apply to. powers in the ordinary legal’ 
sense: of ‘the'term, created ‘by Will'or in- 


. 


r 


strument inter vivos, and they held that - 


the power’ could: be dérived only under 
s. 30 and not ünder &.7. The ll & 12 
Vic. c. 21: was repealed by the Presidency 
Towns Insolvency Act; 1909, so far.as it had 
not been previously repealed.. 

Charan Mandal 


t 


In Sanyasi | v. Asutosh 
Ghosh’ (1) the question related td‘ the power ` 
of’ a. Court’ under the; Provincial Insol- 
véncy: Act of 1907 to adjudicate'an infant" 
an insolvént, who was a' Hindu and a 
mémber of a faniily which carried- on. 
what is described in the' report as '* a joint 
family: ancestral. business in: rice and fire- 
wood" in.the" District of the 24-Parganas: 
It: also .related' to they power of'a' Court to: 
appoint'a Receiver"of'the infant's property. 
lt is not’ stated‘in the: report’ of: the case 
what was the’ School of: Hindu Law which 
goverhed the' family. The material: facts 
appear to’ have - been that’ one Bhuban 
Mohun’ Mandal, who had carried on the- 
business. had five. sons of-whom the infant 
was one; The five sons are said in’ the 
report to have “ inherited " the business. 
It.dóes not appear’ in the report; when 
Bhuban‘ Mohun' died: 
ary, : 1912; creditors;.whose' firm name was 


Kishenchand’ Kesharichand, applied to the’ 


District Judge of the 24-Pàrganas to have 


all the’ partners-in what'may. be described’ 


as” the debtor’ firm: adjudiéated insolvents, 
and’ prayéd,for the appointment of a Re- 
ceiver of all: the- properties of* the partners 
im the business. At the time: when’ the: 


application was'made.to' the Court one of' 


tlie five sons, Sanyasi. Charan Mandal, 
was a minor. The District Judge refused 
the’ application” for the’ adjudication of 
the minor sòn, but granted it' with regard 


On the 9th Febru-: 
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who were of fullage: and of:all!the pro- + 
perties ‘purchased after the death of Bhuban : 
Mohun Mandal and of four-fifths only of 
the. properties: inherited by the brothers 
fiom their father. From that order the 
minor son: and thé'creditors separately ap-' 
pealed : to’ the- High Court.- The appeals 
were heard by, Mookerjee and. Beachcroft, 
JF., who-heid that the’ minor being-an in- 
fant. under age could not be adjudicated 
insolvent’ and that his property and share 
in the business would not vest in a Receiver: 
who might be appointed. Those learned 
Judges also held-that under ‘the law in 
India when a^partner in a firm has be- 
come- bankrupt (adjudicated insolvent) the 
partnership'is not necessarily dissolved ex- 
cept by' an-order'of a Court made in a 
suit-by a partner who has not been adjudi-- 
cated insolvent‘and added :— 
"Oensequently, in this country (India), 
when a person: has ‘been: adjudicated: an 
insolvent the partnership is not' necessarily 
dissolved, and the Receiver who is appointed 
under $;16' of'the Provincial Insolvency 
Act, merely: re-places the insolvent partner 
in “respect. of the business of the firm, 
that: is; the Receiver and the partners who 
bave'not been adjudicated insolvents con- 
tinue to cónstitute the firm. It may possibly 
be open to the: Receiver to take steps 
for the dissolution of. the partnership, but ' 
he'cannot claim, as Receiver in insolvency, 


to take-exclusive possession of the assets of 


tbe-firm, including, in this case, the interest 
of the infant whohasnotbeenadjudicated an 
insolvent......But whatever remedies may be 
available hereafter to the Receiver or to the 
creditor it is clear that the ‘properties of 
the infant cannot be dealt with by either of | 
them in these proceedings." 

It'does not appear from the report of the 
case’ wlhether'amy'of'the debts in respect 
of! which the proceedings in insolvency 
were taken had been incurred when Bhuban 
Mohun Mandal was- carrying on the busi- 
ness, but Sir Shadi Lal, C. J., in his judg- 
ment on the ‘question submitted to the Full 
Bénch, with which “the other learned Judges - 
concurred; referred to the decison of the’ 
Calcutta ‘High Court in Sanyasi Charan 
Mandal v. Asutosh Ghosh (1) although he 
considered it not directly relevant to the 
question before the Full Bench. . 

The only other. ease to which their 
Lordships think it is necessary to refer is 


ARANI 


to the four other'sons. and: aypointed aRè-” that of Harmukh'Rai-Munna Lal v. Radha 
ceivér-of/all'thie" business of the four sons Mohan-(2); it was relied upon in theeanswer ^ 


t 
^ 
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of the Full Bench in this case. 
one Jai Narain and his son Banwari Lal, 
a minor, constituted a joint Hindu family, 
governed by the Law of the Mitakshara, 


and carried on business asa firm under 
the name of Rama Nand-Jai Narain. Jai_ 


Narain was adjudicated insolvent on 2ist 
August 1912, under the Provincial Insol- 


- vency Act, UI of 1907. His son, Banwari | 


Lal was not adjudicated an insolvent. 
Their Lordships are unable from the report 


to state the facts of the case with any | 
- in s 


accuracy, but it appears that in execution 


of a decree against Jai Narain and Banwari , 


Lal a cotton press belonging to them was 


sold on 7th October 1912, and Rs. 5,000 , 


was realised by the sale. lt also appears 


that a firm of Harmukh Rai-Munna Lal. 
obtained an ex parte decree against Jai | 
Narain and Banwari Lal, and that Banwari , 


Lal made an unsuccessful’ application to 
set aside that decree on the ground that 
he was aminor. Harmukh Rai-Munna Lal 
applied for on the 28th November 1912, 
. and obtained a pro-rata share amounting to 
Rs, 2,382-15-9 of the Rs. 5,000 which ‘had 
been ‘realised by the sale of the 7 th Oetoher 
1912. It also appears that the Receiver 
in the adjudication against Jai Narain 
brought a suit against Harmukh Rai- Munna 
Lal to recover the Rs. 2,382-15-9 and that it 
was held by Broadway and Abdul Raoof, 
JJ., that the Receiver was entitled to re- 
cover the Rs. 2,382-15-9 on the ground that 


it was the duty of Banwari Lal to pay . 
. of disposal. 


the debts ofhis father Jai Narain. These 
learned Judges appear to have relied for 
that decision on the judgment of Latham, 
J. in the case reported as Fakirchand 
Motichand/v. Motichand Hurruckchand (4), 


which they considered was followed: by 


Subramania Ayyar, J.,in the case reported 


as Rangayya Chetti v. Thanikachalla Mudali 
over or in respect of property as might 


(8), and by Bhashyam Aiyanger and Moore, 
JJ., in the case reported as Nunna Brah- 
mayya Setti v. Ch. c ud Venkitaswamy 
(9).. 

No one has appeared for respondents 
and consequently this appeal has been 
argued ex parte. Their Lordships have 


carefully’ considered the Presidency Towns - 


Insolvency Act, 1909, and will now ex- 
press the conclusion at which they have 
arrived. 


In their Lordships’ opinion the question ` 


referred to the Full Bench of the High 
Court. should have been s in, the 


au Smg 


BAT- NARAIN v,-BRHART LaL, , . 
In that-case | 


_own benefit,” 
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of 1909 provides that on, the “making of an- 
order- of adj udication “the property of the ' 
insolvent” shall yest in the Official Assignee 
and shall become divisible among his 
creditors, and that by s. 2 "property" is de- 
fined as including any property over Which - 
any person has a disposing power Which . 
he may exercise for his own benefit: and 
it may be said that a Hindu fathers 
power to sell -the joint property and ` 
apply the proceeds to the payment of his. 
debts is such a power. But the definitions 
2 are only to apply "unless there is - 
something repugaant in ths subjeet or con- 
text; and it is necessary, therefore, to con- ` 
sider the elfect of the definition of“ pro- 
perty" contained in that section in relation 
to the subject-matter which is being dealt 
with and the other sections of the Act. ' 
Now, as to the subject-matter—namely, the 
joint property of an undivided Hindu 
family—it is certainly a startling proposi- 


- fior that the insolvency of one member 


of the family should of itself and imme- 
diately take from the other male mémbers ~ 
of the family their interests in the joint 
property and from the female members 
their right to maintenance and transfer the ' 
whole estate to an assignee of the insolvent ` 
for the benefit of his creditors, ` The father's 
power to dispose of the joint property is ` 
not absolute, but conditional on his having 
debts which are liable to be satisfed out 
of that property; and s. 2 seems to contemp- 
late an absolute and unconditional power . 
And if the latter sections of 
the Act are .examined, it becomes’ apparent - 
that this cannot have been the intention 
of the Statute. Section 52 ‘provides’ that 
the property of the insolvent divisible 
among his creditors shall comprise "the 
capacity to exercise and to take proceed- 
ings for exercising all such powers in or ` 


have been exercised by the insolvent for his 
and itis difficult to reconcile ' 
this provision with the proposition that ' 
the property itself vests in the. Assignee. © 
Section 23 provides that when an adjudiea- . 
tion is annulled the property of the ` 
debtor shall (subject to any direction of . 
the Court) revert to the debtor to the ex- 


‘tent of his right or interest therein; but : 
this section contains uo provision for the | 


reverter of property over which the debtor 
hid a disposing power only to the persons 
who were entitle to it subject to that 
. poser? Sectign 76 which enacts that the | 


— -— + 
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insolvent‘shall bé entitled to any surplus: 
remaining after payment in full of his 
creditors, is equally silent as to the desti- 
nation ‘of surplus property in which others 
had an interest. Having yegard to these 
considerations and to the scope of the Act, 
their Lordships are satisfied that it was 
not the intention of, the Act that on.the 
insolvency ‘of a father the joint: property 
Of his family should at once vest in the 
assignee. It may be that.under the pro- 
visions of s. $2 or’ in some other way that 


property may in a proper case be made: 
available for páyment ofthe fathers just 
debts; but it'is quite a.different thing to. 


Say that by virtue of his insolvency alone 
it vests in the assignee, and no such pro- 
vision should be read. into the Act. 

- As'to the authorities cited, it does not ap- 
pear to their Lordships that they are in con- 
sistent with the above conclusion. -The cases 
of Fukirchand Motichand v. Motichand-Hur- 
vuckchand (4), Rangayya Chetti v. Thani 
challa Mudali (8) and Nurnna Brahmayya 
Setti v. Chidraboyina Vekitaswamy (9) were 
decided under a different Statute, Sanyasi 
Charan Mandal v. Asutosh Ghosh (V) and Har- 
mukh HRai-Munna Lal v. Radha Mohan (2) 
were, partnership cases and are not directly 
in point. 

For the reasons above given, their Lord- 
ships will humbly advise "His: Maj esty that 
this appeal should be allowed. with costs, 
that the decree of the High Court should 
be set aside with costs and the decree of 
the District Judge should be affirmed, 
except that the date for the payment of 
the Rs. 11,500 less thé costs of the plaintiff- 
appellant incufred. by him ‘on -the 
appeal to the Court below and his costs 


' of this appeal' should be extended to six 


~ 


months from the date of the receipt in: 


the High Court of the Order in Council. 
_ K. 8. D. Appeal allowed. 


Solicitors for Appellant. x d T. L. 
Wilson '& Co. 
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MADRAS HIGH COURT. 

BECUND Civin Appear No, 1407 or 1921. 

i April 16, 1924. 
: Present: —Mr. Justice Madhavan Nair. 

KARAPURATHIURKAM T. C. RAMA 
i KUR{IP—PLAINTIPFF—APPELLANT 
d -rersus : 
“PUDYOTTEL THAMASIKAM KUNHI- 

, RATNAM 'RYRU KURUP—DEFENDANT 

— RESPONDENT, 

- Government lands, sale of —Revenue Board, Stand- 
ing Orders of— Ministerial functions, delegation 9f, 
by Collector—Non-observance of rules, effect of. 

In effecting the sale of relinquished Kailway lands, 
under the Standing Orders of the Board of kevenue, 
the Collector who has authority to sell, has the power 
to entrust the purely ministerial work of carrying cut 
the sale to a Tahsildar. [p. 82, col. 1. 

The rules of the Revenue Board as fo sale by public 
duction and to the right of preference of an adjoining 
owner are nothing more.than instructions to the 
officer disposing of the lands and non-observance of 
them does not render the sale absolutely void, where 
it was not affected’ by fraud, misrepresentation or: 
mutual mistake [ibid.] 

` Sappani Asari v. The Collector of Coimbatore, 26 
M. 742; 12 M. L. J. 417, Secretary of State for 
India: v. Bundeppa of Konakondla, 1 Ind. Cas. 76; 32 
M. 300; 19 M. L.-J. 208; 5 M. L. T. 31, relied on. 


Second appeal against the deciee of the 
Court of the Subordinate Judge, Telli- 
cherry, in A, S. No. 72 of 1921, (A. 8. No, 
326 of 1920 on the file of the District Court 
of North Malabar preferred against the 
deeree of the Court of the Additional 
District Mnnsif, Tellicherry, in O. 8. No. 
5 of 1919, (O. S. No. 815 of 1918) on the file 
ofthe Court of the Pr incipal District Mun- 
sif, Tellicherry. 

' Mr. K. P. M. Menon, for the Appellant. 

. Messrs. S. Ramasami lyer and V, P. 
Karunakara Nambiar, for the Respondent. 
. JUDGMENT.—The plaintiff is the 
appellant. Hissuit is to recover posses- 
sion of B class, lands relinquished by the 
Railway, Company and included in Survey 
Nos. 65/Bl and 65/B3 of Azhiym Amsom. 
These lands were first sold to the defendant 
by the Tahsildar and possession was given 
tohim. Afterwards on an objection raised 
by the present plaintiff, the sale to the de- 
fendant was cancelled and the plaintiff was 
given these properties with right to recover 
them from defendant. The* questions for 
determination are (1) whether the defend- 
ant has obtained a valid assignment of the 
plaint properties and (2) what is the legal 
effect of the subsequent assignment of these 
properties to the plaintiff. Ifthe defend- 


, ant has got a valid assignment of the plaint 


properties it follows that the subsequent 
assignment of-the same properties *to the 


e. * 


El 
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plaintiff can: give him mo right .to recover 
possession. Both the. Gourts.. below: found 
that there was a valid assignment of tHe 


plaint properties.to the defendant: and. have 


dismissed the plaintiff's suit... 

Mr. Menon for-the. Bian appellant has 
argued that the Tahsildar who sold these 
preperties:tó' the-defendant had ino: authori- 
ty given tothim by. the Collector -to sell 


‘them to the defendant; (2) that even if he 
. had the- authority, the Collector. who - was - 


the agent'of the Government for effecting. 


the sale of.the relinquished Railway. lands” 


under the. Board's. Standing. Order: No.. 90, 
els; (4).and (5), had no power. to ‘delegate his: 


‘function to the Tahsildar and, therefóre, the 


sale by the Tahsildar is invalid, . and! (3) 
that: since in, conducting. the. ‘sale, the. 
Tahsildar contravened some:of. the special 
rules, under the Board's: ‘Standing © Order, 


.the sale to.the defendant of these lands. i iš; 


invalid. 

" Exhibits I, If'and III are the proceedings 
Panne to'the sale of these lands. Asregards: 
the first'point, a perusal:of. Ex. IZ makes it: 
quite clear thatthe Tahsildar had. power 
given to him by: the Collector to sell. them. 

The next. point for consideration. is, whe: 
ther'the Collector. could validly: delegate 
this duty of selling the lands.to the/T'ahsil- 
dar. ln my, opinion, this is not a case, 
strictly speaking-of delegation: at all. It; 


is admitted that the Collector has the power. 


to effect-the ‘sale. himself. The Collector, 
having decided to sell these lands, has: en- 
trusted the purely ministerial work 
carrying. out$the sale to- the Tahsildar., 
Lthink this in law he is entitled to do. , 
Itisnext argued that the Tahsildar, when 


he carried:out. the sale; did: not observe , 


some of the-rules:relating:to-the sale.. It. 
was stated that he-did not sell these lands 
by publie auetion.as he is bound. to do 
under the rules and that at.best with regard 
to,one of thé survey numbers, viz., 65. "B/3, 
he.did not sell it to the adjoining. land 


owner, that: is:to,say, that the defendant . 


is:not the. adjoining. land-owner to whom 
he ought to have sold: it. I am-not. quite 


sure, whethér* 65 B/3 is. not contiguous: to 


the defendant’ s land because it was- stated 


'at'the Bar that'it.does-seem to touch. it at 
„However, I do -not, think.that . . 


one point. 
the.non- -obser vance. of. these rules can. make 


. . the salè to-the defendant absolutely. void. 
. Itis admitted that the sale was not. affected, 


by.fraud;or misrepresentatión, or mutual 


5 Aw 


mistake. eliehibet, IT shows shat the (Fahsiidan. 


a 
s d 1 e 


J00WABI I EDALII DADACHAN JIV RATANBAL, . 


making the-sale,. 


of. 


[84 T.. 01924]; 


acted: strictly, within, the. scope. of his 
authority. In-my opinion the. rules yiolàted: 
are.nothing.more than. instructions, tó- the: 

officer. disposing of. Railway, B* class land; 
They do not.in. any, way, define. the. scope? 
of the authority. of the. officer.concerned im, 
As pointed out by; their: - 
Lordships i in Sappani Asari-v. Collector: of; 
Coimbatore (1): “Unless.the distinction: Ber.’ 
vween.so much of the.rules as is-reall} in the: 
nature of a power-of-attórney: defining the. 
scope of the authority, of.. darkhast officers; 
and the rest which are really in. the nature: 
only of. instructions to. such offi¢ers: whilé: 
exercising . the power conferred upon them, 

is. fully recognised: and enforced, the entire; 
body of darkhast rules: will: become. un- 
workable in Civil’ Courts." In. The Seére- . 
tary' of. State for. India. v. Hundéppa, of ' 
Konakondla. (2) it. was- held that a grant. 
of landon dàrkhást by. an: authority com=. 
petent. to. make. such: grant. cannot, 

where no fraud has been. practised. iù. obs 
taining. such. g grant,. be- set aside .on. the, 
ground: that.it was not-madeé in thie manner; 


prescribed. by; the Board's Standing Ordér. 


The offer. of the deféndant in:this. case: was; 
accepted’ by: a: duly authorised: officer. and! 
that acceptance was communicated. to him 
and he was also put in possession of. the: 
properties:. In view ofthese authorities; I 
do not: think that the sale to the déféndànt. . 
can be said to be vitiated by. the non-ob- 
Servance of these rules.. 

It follows,  therefore,. that.the defendant: 
has. obtained & valid. assignment, of’ the: 
plaint properties- and thiat. the subsequent; 
assignment of them to the. plaintiff is’ int 
valid. In any.event, in view of.Exs, C and C. 
(1), the assignment of 65 B-1 to.the defénd. 
ant will. stand. I dismiss. the second 
appeal oe costs.. 

A ppeal: ‘dismissed, 

na 96 M. 142; 12 M. L. J. 417. 


mo d Cas. 16; 32 M. 300; 19 M. L. J. 206; 5 MIL, 
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PRIVY COUNCIL. 
. APPEAL FROM THE Bompay Hren Courr, 
- October 28, 1924. 
Present: —Lord Dunedin, Lord Carson and. 
| Sir John Edg e. 
COWASJI EDALJI DADAOHANJ ss 
APPELLANT ; 
versus J 
| RATANBAL AND ANOTHER—RESPONDENTS, . 
Wiul—-Direction .to executor re maintenance of . 


prear S ore ‘ : COMMI 3 tn 
[88 T: G5 1094]. COWASJI ÉDALJI DADAOHANJI'U.'RATANBAT. -1893 


. Uiestator's: family—Authority! to:spend"corpus—Gift- of - 
sremainder to som : on. ‘attainment vof majority—Cons- . 
. «"truetion-—Suagession. Act, (X of 1860), s.. 107. . 
.  À Will directed the executor to bring:up and main- 
" tain the children Of the testator and defray all the ex- 
‘pensés connected therewith out of the properties 
and effects ofthe .testator which were to.be delivered . 
- upto the testator's.son on the -latter's ‘coming of age. 
-The executor was authorised.to spend the corpus: for 
this purpose and if the maintenance of the family did’ 
‘not exhaust the whole income he'-had' the ‘discretionary 
'. power to spend the surplus:income;in giving encourage- 
.- ment to éduéation and-works in science and arts as well 
"asin erecting troughs. for cows .and. cattle to drink 
* water from : 
. Held, (1) that there was no definite ‘ascertained 
.. interest: "to arise from the fund"; [p. 894, col’ 2.] 


* 


= 


| (2) thatithe bequest'.to the-son: was contingent on` 


. his. attaining the age of majority. | p. 894, col. 2. 

| Appeal from ‘the. Bombay ,High : Court 
“(Lallubhai Shah, Actg. C. J., and Pratt, J.,) 

"dated the2nd August:1922,:printed as 70 

dnd. Cas. 178, reversing a decree of 

. Kanga, J., .of the same’ Court, ‘dated the ` 

"Ath: February. 1922. p 

` Mro W. H: Upjohn, K. C.,'Bir G. Lowndes, 

“€K. C., and Mr.. E. B. Raikes, for the Appellant. ` 

Messrs. M. R. Jardine and R. J. T. 

: Gibson, for the Respondents. 

.Lord .Carson.—The only question ° 
which this. Board.is.asked to ‘decide is 
* whether upon the trie construction of the 

Will dated the .10th July 1913 ofa Parsi 


named "Rustomji Edalji Dadachanji who . 


died on the 17th July 1913 à bequest of the 
residuary estate in favour of his son since . 
deceased was vested or contingent upon his 
_, attaining his majority. 
The clauses of the Will which are material . 
for the determination of this question are- 
in the words and figures following:— | 
"5. My present surviving wife Ratanbai - 
is now.in the family way. .And .she has’ 
expressed in my-presenee ‘her’ free will and 
accord to live.’as’a-.member of the“ family 
with.my executor (i. ¢.)*my‘elder (or eldest) ` 
brother Doctor CoyasjiEdaljee Dadachanji. 
‘As to whatever children" (or child) that may 
"be -born of her "womb, my’ brother ‘shall 
"bring up and.maintàin the same, . And my ` 
 tbaid éxecütor:shall'defray-all the ‘expenses - 
;jn;cónnégction thereéwith-out:ofamy property : 
and-effeets. And he-shàll: maintain -the 
family. “(The expression maintenance.of-the 
family inclüde& that ofthe ‘maintenance of ` 
“my paid:executor-also.) ‘Shotld..a-daughter ` 
be, boru of the wombofmy wife:Ratanbai, | 
she shall be brought-up.and maintained:and 


with my circumstances get her  <sizicd 
a proper place (v. epin az suitable family) 
Should -a son beborn’he also shall be. 
‘cherished and maintained and educated and 
brought up. And when he comes of age 
‘my-executor or dfter his death his executors 
or executrices shall make over the whole 
of my. remaining properties: to the said son. 
Should the child (whether) daughter or son 
‘born of the womb of my wife, die in tencler 
age (7.e.; minor) and- should my wife for any 
reason whatever be unwilling -to live asa 
member of'the:family with my executor, 
them my executor'shall out-of my property 
purehase* bonds for’ Rupees five thousand 
bearing interest at^ four per cent. at the 
‘market rate and shall transfer the same to 
the name of my said wife Ratanbai. 

‘14 “After having défrayed all the house- 
hold éxpenses out-of the income of my 
‘punji (property), as to whatever there may 


remain over my executor shall, if ‘he 


thinks’ proper expend‘ the same in giving 
‘encouragement to education and:the works 
of science and’ arts as well as in erecting 


“troughs for ‘cows (and) cattle-to drink 


water-from. In casemy.executor should not 
do that then he.has absolute authority to do 
so. If hedikes he may make outlays in this 
manner or he may not even make the same. 
“15. As to my property (or: properties) 
lands at Nasik and Kherwadi and as to my 
‘share in my, paternal property and ‘punji 
situated .at"Navsari I bequeath the same 
‘also to my execütormy brother Dr: Cowasji 
“Kdalji Dadachanji "And -I annul and 
cancel the right of my heirs from all those. 
*16."My executor shall make such use 
thereof as hemay think proper. Heis the 
owner of all those. ‘As to the whole ‘ofthe 
effects and. furniture chattels in my? home 
and the:goods and property whatever there 
may remain over ‘after ` payment: of the 
above Warsas, I bequeath the same to ny 
said executors.” | 
"The parties are: governed ° by the’ Indian 
Succession Act (X of 1865), the material 
section of which isin the following terms:— 
“t07. A legacy bequeathed-in case a, 
specified uncertaim event shall happen does 
not.vest .until that event -happens...... et 
until the condition has been fulfilled, the 
interest of the: legatee is. called contingent, 


“Haception— Where a fund is bequeathed 


Tghallibeedqueated properly: and my-exécütog ` to any person upon his attaining: a-particu- 


vor atter-his,death-his éxechtors or executtices 
ball after making outlays“in accordance 


larvage, ‘and’ the-Will - also.:gives : to. him 
absolutely” the-‘income tu arise ‘Mom the 


,894 


fund before-he reachesthat age, or directs 
the income, or so much ofi; as may be 
necessary, to be applied for his benent, the 
bequest of the fund is not coulingent.” 
Both the Courts in India held that the 
bequest to the. testator's. son is contingent 
within the meaning of the first clause of s. 
107, a decision with which their Lordships 
agree. 


* 


“ANWAR ALLÍ v. AMÉER ALLT. 


=” 


‘The main contention, "however, before the - 


Board on behalf of the contesting respond- 
ent was that the terms of the gift came 
within the Exception contained in s. 107. 
The Trial Judge held that the case did 
not fall within the Exception to s. 107. The 
Appellate Court, however, took a diiferent 
view and held that by reason of tlie Ex- 
ception "the bequest in favour of the son 
was vested in interest at the date of the 
testator’s death." It is necessary, therefore, 
to examine the clauses referred to in the 
Will to see whether the fund is bequeathed 
. tothe son "upon his attaining a particular 
age, andthe Will also gives to him absolutely 
. the income to arise from the fund before 
he reaches that age or directs the income, or 
somuchof it as maybe necessary to be 
applied for his benefit.". , | 
In the first place it is to be noticed that 
there is no direct gift to the son, but only & 


^ 


* 


direction to hand. over, not any particular : 


fund, but the whole of the testator's remain- 
ing properties when the son comes of age. 
Noris the income of such remaining pro- 
perties to be employed in any way in aecord- 
ance with the’ terms of the sanction 
absolutely for the son, nor is it directed that 
the income, or so much of itas may be 
necessary, should beapplied for his benefit. 


That would be impossible, as the remaining 


properties are not in any way ascertained 
or ascertainable (see In re Gossling (1) and 
the same case reported on appeal in In 
re Glossing (2). 
As the learned Trial Judge states in his 
judgment in analysing the Will “In this case 
the executor is directed to maintain the 
family of the testator and the maintenance 
of the family includes the maintenance of 
the executor. “ The direction to the executor 
is that he should maintain himself, the tes- 
'tator's wife and the son or the daughter of 
the testator out of the properties and effects 
of the testator. The executor it seems may, 
for the purpose of maintenance of the testa- 
tors family, spend the corpus, for the 
(1) (1902) 1 Ch. 915; 71 L. J. Ch. 630; 87 L. T. 63. 
| (9 (1596) 1 Ch, 448; 72 L. J. Oh. $03; 89 L. T. 270. 


3 


+ 


[84 t. 0. 1824) 


maintenance ofthefamily was to be out of 
the property and effects and not out of tlie 
income only of the property. Lf the main- 
tenance of the family did not exhaust the 
whole income, as discretionary power 
was given to fhe executor by el. 14 of 
the Will to spend the surplus income in 
giving encouragement to edueation and 
works in science and aris as well as in 
erecting troughs for cows and cattle to 
drink water from," There is, therefore, no 
definite ascerlained interest "to, arise from 
the fund.” - l 

Their Lordships agree with the Trial 
Judge that the case «oes not fall within the 
Exception to s. 107 ofthe Indian Succession 
Act, and as has been already stated, their 
Lordships agree that the bequest of the 
residue to the son is .contingent on his 
attaining tue age of majority. Their Lord- 
ships will, therefore, humbly advise His 
Majesty that the appeal should be allowed 
and the decree of the Trial Court restored, 
The order as to costs made by the High 
Courtin appeal’ will stand. 

The respondents will pay the costs of this 
appeal. " 

K. S. D. Appeal allowed, 

Solicitors for the Appellant:—Messrs. T. 
L. Willson & Co. ` l 

Solicitors for the Respondents:—Messrs, 
Letty and Hart. | ‘ 


' RANGOON HIGH COURT. 
First Civin ÁrPEAL No. 129 of 1923. . 
August 11, 1924. | 
Present :—Sir Sydney Robinson, Kr., 
Chief Justice, and Mr. Justicé Brown. 
ANWAR ALLI SOWDAGAR—APPELLANT 
VETSUS , 
AMEER ALLI SO WDAGAR— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11—Res . 
judicata—-Cross suits, decrees in—Appeal against one 
decree, dismissal of, effect of, on appeal against other 
ree. S. 
The question of ves judicata is not confined only 
to the provisions of s. ll of the C. P. O. [p. 835,col. 2.] 
Ram Kirpal v. Rup Kuari, ILI. A. 37; 6 A. 269; 4 
Sar. P. C. J. 489; 3 Ind. Dec. (x. 8) 718 (P. C.), fol- 
lowed. T 
Appellant executed a mortgage of certain property 
in favour of the respondent. Subsequently appellant 
fled & suit alleging that the mortgage was merely à 


[84 I. C. 1521] 


benami transaction: and prayed for a declaration that, 


he was the owner of the property mortgaged and for an 


injunction regraining the respondent from selling or . 
transferring the same. The respondent, on the other . 


hand, brought a suit for recovery of a certain sum due 
'on the mortgage. 
the same'they were tried together and were disposed 


of by one judgment whereby. appellant's suit was 


' dismissed for default. 
. comin 


dismissed and respondent's suit was decreed. Appel- 
lant filed two appeals against the decrees in the two 
suits but his appeal in the respondents suit was 


on for-hearing : 
Held, that by the dismissal of the appellant's 

appeal in the cross. suit the decree in that suit had 

become binding- on the parties and operated as res 


judicata and. that .his'appeal in his own suit had . 
consequently. become incompetent and must be dis- : 


missed. [p. 896, col. 1.] 


Appeal against a decree of this -Court 


on the Original Side ‘in Civil Regular. 


No. 353 of 1922. - 


TN 


Mr. N.C. Sen, for the Appellant. 
. Mr. Chari, for the Respondent. 


ki 


JUDGMEN'T.—Anwar Ali was the 


owner ofa cargo boat. He executed three . 
mortgages of this cargo boat in favour.of . 


Ameer Alli, the respondent. : On the 3rd of 


July 1922, Anwar Alli filed. a suit alleging |: Anant Das v. Udaibhan Pargas (60). It was 


. also followed by the Lahore High Court in 
‘Muhammad Jan v. Duli Chand (7). The 


that the mortgages of the hoat were merely 
a benami transaction and intended only to 


_savethe boat. from attachment. at the. in- | 
stance of one Abdul Rashid. He alleged 


that the defendant, falsely setup that he 
was the mortgagee ofthe boat and threaten- 
ed to have it’ sold, and prayed for a de- 


. claration that he.was the owner of the hoat, 


and for an injunction restraining the de- 


. fendant from selling or transferring it t0 
others.  ' | 


, On the 16th of November 1922, Ameer 
Alli brought a suif for the recovery of 


_ Rs, 11,416 due on the three mortgages. The 
two suits were tried together at;the request ` 


of the parties, it being agreed that the evi- 
dence in ‘one suit should bè the eyi- 
dence in thé other. - On the 16th of May, 
1933,' judgment was passed in both cases, 
the principal judgment being written in 


Anwar Alli's suit which was dismissed with . 


costs. A separate form of judgment was 


_ written in “Ameer .Alli’s suit which was 


_in Anwar Alli’s suit. 
drawn up. There were two issues which . 


decreed for reasons given -in the judgment 
Two decrees were 


were common to the two suits, and both 


were decided in favour of Ameer Alli. 


* 


Two 
appeàls were filed by Anwar Alli but his 


 appealin Ameer Alli's suit was dismissed . 
for default, with the result. that there ise 
mortgage decree 


now a final and binding 


$n favouy Of Ameer AIL. 


‘ANWAR ALLIED, AMERR ALLE. 7 


As ths issues jn both the suits were - i n 
: gent appeal, which must be dismissed on 


On the appeal in his own suit - 


- High Court in Zaharia v. Debi (4). 
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The appeal in Anwar Alli'ssuit now comes 
up for decision; and 16 15 urged that by 
Teasoh of ‘the decision of the two Issues a116- 
ing in this appéal having become Hual the 
principle of res judicata applies to the pre- 


that ground. ` 
There was atone time considerable di- 


" versity of judicial opinion on this question. 


In Abdul Majid v. Jéw Narain Mahto (1), 
Mariamnissa Bibi v. Joyanab Bibi (2), un 


' this case the two Judges differed and the 


matter was referred tu a third Judge), and 
in .Panchanada, Velan v. Vaithinatna was- 
trial (3), the view was taken that the 
appeal would not be’barred by the rule of 
res judicata. These cases were all: con- 
sidered-by a Full Bench of the Ver M 
large number of other cases were also cited 
differing from the previous decisions of 
other High Courts and it was held that the 
doctrine ‘of res judicata applied and the 
appeal was- barred. That case was follwed 
in Dakhni Din v. Ali Asghar (5) and in 


‘previous Calcutta rulings were not followed 
by the Calcutta High Court in the case of 
Gangadhar -Kalwar v. Sekali Telini (8). 
Again, in Isup Ali v, Gour Chandra Deb (9), 
ali the authorities-were cited, and it was 
held that the principle of res jadicata 
applied. . 

The same question has been considered 
by the late Chief Court of this Province in 
Raman: Chetty v. Muthuveerappa Chetty (10) 
when. Zaharia v. Debi (4) was followed. 

It is unnecessary to deal with these 
authorities again in detail.’ The question 


‘of res judicata is not Confined only to the 


provisions of s. 11 of the C. P, O. as has 
been.pointed out by their Lordships of the 
Privy Council in Ram Kirpal v. Rup Kuari 


(11). It was necessary that two appeals should 


(i) 16 C. 233; 8 Ind. Dec. (x. s.) 154. i 
(2) 33 0. 1101. 10 C. W. N. 934; 4 C. L. J. 149. 
(3) 29 M. 333; 16 M. L. J. 63. 
(4), 7 Ind. Cas. 150; 33 A. 51; 7 Æ. L. J. 861. 
(5) 7 Ind. Cas. 909; 33 A. 151; 7-A. L.J. 995. 
6) 19 Ind. Cas. 76; 35 A. *187; 11 A. L, J. 214. 
D 74 Ind. Cas. 583; 3 L. L. J. 473. | 
(8) 64 Ind. Cas. 574; 34 O. L. J. 281; 27 C. W. 
14 


N. 


I: : =i 
4 (9) 74 Ind. Cas. -591; 37 C. L. J. 184 at p. 185; 


(1923) A. I. R. (O.) 466. < 
(10) 17 Ind. Cas. 860; 6.L. B. R. 93; 5 Bur. L. T 


99. 
(11) 11 L A. 37; 6 A. 269; 4 Gar. P. Ged. 462; à 
Tad. Dev. (5 8.) 18 T O. . 
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„Alls appealiagáinst the. decision i in, favour 
of Ameer “Alli. having, been dismissed, the : 
<. position is.that thereis afinal and binding ' 
- mortgage decree deciding. that the mort- 
.gages.were, not bengmi; ‘and mere , colour- ` 
able transactions, and the dismissal of that . 
-iappeal -by. this Court has the ‘effect, of.:con- ^ 
firming the;deereecof the Court :-below..to 
that. effect. At the'time, that this:appeal . 
. comes ‘to be. ‘decided : there exists .a final . 
„decision of: the;matter in ;question: between , 
>the same parties. : 
“That jbeing.:so, it would. be absolutely? 
Contrary to: the principle of. res judicata, for .: 
“this „appeal: tobe -competent for then it 
would be; possible to raise exactly- the-same 


' DADA saith Ye azi MOHIDEEN. SAHEB, 
É be. filed; dnd that was recognised. ; Anwar : 


‘` 


3 1841. C924] 


Held, that the plaintiff was entitled to a share. not ' 
only in tlie. properties ‘inherited : from ‘the. father but 


_ also in “all. new acquisitions made hy the ` brother 


from the income of the common propérty: [p. 697; col.’ 


"I 


. Secorid-appeal . against. the deéree of: the 
Court of the Additional SubordinateiJudge,. 
-Rajahmundry in ʻA. S. No.’ 9 of i1921 
{A 8: No- 297 of 1920 on the: file of the 
` District, Court, Godavri), -préferred against 
_the decree of. the.: Court of .the “Additional 
District Munsif, . . Raj ahmundry, - in: 0. +8, 
No. 192 iof 1919. 

Mr. A. Ki ishnaswami . Lyer, for : the 
Appellants. 

- Messrs: G. Lakshmanna and* P.: “Somasun- 
daram, for the Respondent. 

.JUDGMEN T.—The. first- point: argued 


..qüestion that was.decided: between. exactly - in: this ‘second ‘appeal is that.the, Subor- 


‘the. same- parties «in. another appeal and 
»afrivesat.a; decision to: the" contrary effect . 
. whiehwould:simply lead to.an impasse.in 
».execütion proceedings., 
, In. our. opinion, there can'be- no doubt 
- that the. decision.-in. Zaharia.v. Debi (4) is 
^ the;correct; view-to: take . on this question. 
That view has already; béen. accepted in this 
«Province: 
. The. appeal will, therefore, Te. dismissed, ' 
,She;decree of, &he. Court below: being con- | 
+ firmed; with costs; throughout. 
x 3k. Appeal: dismissed... 


r- bi ' 
* 
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“MADRAS HIGH: COU RT. 
Seconp Crvit APPEAL NO..229 or: 1922. ,. 
wd uly. 16,, 1924, 


‘ s 2 


EJ + 


Present Mr] ustice ; Devadoss. `, 
DADA, SAHIB AND- OTHERS—-DEFENDANTS 
: NE. — APPELLANTS < 
^ Versus 
AZI, MOHIDEEN. SAHEB—PLAINTIFE 
. — RESPONDENT. 


Limitation Act (1X of 1908), Sch; I, Art: 1j4—Mulom- 
madan brothers — Tenamts-in-common m ‘Haxelus ion— . 
- Adverse possession. - i 
Unless there be something. to., ‘how that ‘one. janak 
in-common was” excluded ‘from ‘enjoyment of: the - 
common propetties to. his knowledge. for more':than 
12 “years,” he would: be “enititled: to 2 share in them. 
.[p..897, col. 1.]- 
^" Plaintiff and defendant who were pe: Maha adhi 
„brothers acquired certain, properties from their father ' 
“by inheritance -in the: Province of Madras. . The 
laintiff was a. trader at Rangoon but, made periodi- 
oal- visits^anid ‘stayed: with the ‘defendant.’ -Phere WaSe 
„ no. proof that ,the plaintiff was kept out’ of possession. , 


tof the "properties + 


M - 


PEF * Ju E f QU (sd ^ de 


, ingito a Muhammadan ; family. , 


dinate Judge madea mis-statement of facts > 
in his judgment. It was urged that; the 
statement “that the plaintiff had no: know- 
“ledge of the recitals of even one. of them” 
was not correct, ‘On going through: the | 
evidence of the plaintiff, it, is. quite - clear 
‘that though he says; he was, aware. of ‘the 
transactions. yet'he was. not aware- of . the 
. recitals'in the various documents. No other 
‘mis-statement of ‘fact has been relied. upon 
Jie ‘I: find this polus. Against the “appeél- 
ants. 


a ae 


E de to e cout "io e inti 4 dor. the 


) - statutory .periód and thereby has | cute 


right by adverse possession. The plaintiff | 
vand the'lsi defendant are brothers’ along 
They : ‘are 
‘tenants-in-common, ‘unless the: ‘defendant . 
"is-ljable ` to` show . that the. plaintiff, was 
kept out of possession ‘of the properties to 
"his knowledge, ' he cannot claim. to have 
"been in ‘adverse - possession’ as E. ihe 
` plaintiff. "Ihe Subordinate Judge: has. con- 


' Bidered "the ‘evidence. tarefü ily. atid "has 


‘come' to’ the conclusion: that there tis mo 
evidence that ‘the, plaintiff: was .képt-out. ‘of 
‘possession of the’ properties ‘to his know- 
' lédge‘for ::moré tham tz years. “The plaint- 
Ü was ca trader in Rangoon. And he was 
there béfore' his! father’s death, and, made 
periodical: visits to his place and &tayéd.with 
the. .sécond déferidant. “Taking all: these - 
‘Gireumstances into consideration, the Sub- 
ordinate :J udge was, perfectly justified in 
‘coming to the conclusion that there: Naso - 
uc of the plaintiff from the; iposses- 
810 f the. properties... ; 
Bei: a third "point; Was: sought f to; /be 


- [8435073 0244 


‘urged that the Subordinate! J udge had 
applied the- presumption. of law applicable 
to Hindu: families ‘i in- stating: that the de- 
fendant hàd ito maké ott: a “title 4o the 
acquisition. ‘LThe:Subordinate Judge relies 


dd me 


üpon:no such presumption. It is clear 


from the. evidence: .that-the first defendant. 


had no independent-nieans ofthis own.. The 
acquisitions: could. have. come only from 


| the income of ‘the property belonging: ‘to . 


him :andchis brother in:common, and upon 
thatievidence . the “Subordinate Jud ge was 
justified in drawing ‘the inference that the 


acquisitions were made from the-income of - 


the Joint property... Unlêss there be some- 


thing:to showifhat one tenant-in-common. 


was excluded from enjoyment: +o his:know- 
ledgeifor more than 12:yeafe'lie would be 
entitled to. a shdré in: them. He very 
rightly.rélied .upon ‘the leading case of 
Corea v. Appuhamy (1) and came to 
the conclusion ‘that there was mo such 
- exclusion [of the:plaintiff as would ‘bar "his 


right either in regard: to ‘the -properties 


which were acquired by the first defendant 
. after-bis father's-death. ‘The second. appeal 
fails aiitl‘is-dismissed with costs: - '- 
‘Phe memorandum-of . objections “is diss 
niissed: but: ‘without, costs, | 


SNSNSUYS Appeal . dismissed, 


a (1912).4.: C. 230; aL TP... 151; 108 L. 1 


MADRAS HIGH COURT. 
APPEAL ZAGATNST APPELLATE ` “ORDER ' | 
: . “No: 38-oF 1923, = 
July 22, 1994 
rent: -— Mr. Justice Maiicson. 
BUTTAYYA. alias UESRISEHNAYYA `’ 
‘SHANBAGA: AND ^OTHÉERS— PLAINTIFFS’ 
j PS "2 To AND' (9-—IPETITIONERS— 
T , APRELLANTS' 
.VETEUS ` 
PUTTANAYYA “AND. ANOTHER—DEFENDANT 
^o C5No:210-ANDBSuEzTY—RESPONDENTS. ` 
Limitation. Met. Gr X- of 1908), “Seh. T, Arts. 7181, 182, 


Exp. I—Execution petition, recording 0f — Application: 
to revive limitation—Joint decree. , 

Proceedings in execution are not closed by.the 
Courts mere y recording them and the decree-hdlder's 
right to apply for their, -continuance Mo 
‘to day. [p. 898, col. 1. 

Subba Chariar v. uthuveeram Pillai, 14 Ind. Cas. 
‘264; 36 M. 553;-24 M. L. J. 545 and Chalvadi Kotiah v. 
Poloori Alimelammah, 3 M. 71; 18 M, L. J. 26;. 3 M. 

‘L, ;T. 329, followed, ` 


| 57 


PÜTTAYYA V. PUTTANAYYA. ' 


appellants proceeded to remove 
| No;i190 0f 1915, “But! 'Obstrüctibh Were not 


897 ^ 


A decree for possession of ‘properties against two 
persons and for money against one of them only is 
a decree “passed jointly against more persons than 


one" within the meaning of Exp. I to Art. 182, Sch. I 


to the ‘Limitation Act, ‘notwithstanding that in one 
clause it T perel se verally against one person only. 


' [p. 898, col. 


An RE for. execution against one of tho 
judgment-debtors in such.a caseas the above saves 
limitation as against all. [ibid.] 

. Subramanya Chettiar v. Alagappa Chettiar, 30 M, 


268; - DM. LL. T. 189, relied on, 


Appeal against an order ofthe Court 
of the Subordinate Judge, South Kanara, 
in A. 5. No. 7 of 1922, (A. S. No. 100 of 
1922, on the file of the District ‘Court, 
South Kanara), preferred against that 
of the Court of the District. Munsit, 
Udipi, in R. E. P. No, 104 of 1921, in 0.58S. 
No.77 of 1903. 

Mr. B. Sitaram Rao, for the Appellants. 

Mr E. P. Sarvothama Rao, for the Re- 
spondents, 


SUDGMENT.—In A. S. No. 7 of 1922 
in the ‘Court of the Subordinate Judge of 
South Kanara from the order passed in 
R. E. P. No. 704 of 1921 in the Court of 
the District Munsif of Udipi, the Sub-Judge 
confirmed the order of the District Munsif 
dismissing an application for delivery of 

propenty "under -the deeree in O. S. No. 77 
of 1903 -of his Court. Plaintiffs Nos. 2 to 
4.and 6 appeal. The application was pre- 
sented on lst August 1921 and will be 
time-barred unless:— 

i]. "Am application of ith Mareh 1915, 
R.E.-P. No.323-of 1915-is held.to have been 
pending - beyond 31st August 1918 and 
effective as- keeping alive the right to 


exeoute, 


2. Application R. E. P. No. 914 of 1918, 
R. E. P. No. 6220f 1920 against 9th defend- 


: ant are held to keep the decree open as 
against tthe ‘L0th defendant. 


Tt-s0 happens ‘that the first ground was 
only raised in the lower Appellate Court 
and this second ground was only raised 
in the Original -Court and, therefore, al- 
though: this: 15ra second appeal each ground 
has “been considered below by ,only one 

Judge. The grounds involve points of 
law and “I cannot "say that appellants' 
procedure is ‘illegal, ‘but "it is not to be 
commerided., The ‘application R. E. P. 
No.-823 wf 1915 18 discussed in para. 2 
of the lowef Appellate Court's judgment, 
The application was filed on lth March 
1915. There was an obstruction «which 


by E. A. 


898 
finally removed until 18th December 1916. 
From that date tlie lower Appellate Court 
holds that time must begin to run in 
regard to R. E. P. No. 323 of 1915 and an 
ap plication for its revival is clearly barred 
at the date 1921. This accords with the Full 
Bench ruling in Suppa Reddiar v. Avudai 
Ammal (1). R. B. P. No. 701 of 1921 must be 
treated not as an application for execution 
bub as an application to revive an applica- 
tion for execution that had been wrongly 


-dismissed and time began to run ‘from 


* 


the date of the appellate decree declaring 
the respondent's right to execute. But this 
ruling has lost its effective force owing to 
the ruling in Chalvadi Kotiah v. Poloori 
Alimzlammah ( 2) which holds that noappli- 
cation to revive is necessary. .The execution 
proceelings are not elosed by the Courts 
merely recording them, and the- decree- 


holder's right to apply for their continuance 


accrues from day to day. This decision is 
approved in Subba Chariar v. M. uthuveeram 
Pillai (3) and, in my opinion, determines the 
matter. On 27th March 1916 when it had 
delivered Item No. 3, the Court recorded the 
execution petition. The obstruction as 
regards Item No. 2 was removed by the ter- 
mination of the suit of 18th December 1916 
and although the right to apply for revival 
ofthe petition. acerues from that date, the 

right toapply:for continuance accrues ‘from 
dav to day. The point is not free from 
difficulty as observed by Benson and Abdur 
Rahim, JJ., in Subba Chariar v. Muthu- 
veeram Pillai (3), but the decision of Miller 
aud. Munro, JJ., affirmed by those learned 
Judges must be accepted as authoritative. 
Appellants, therefore, succeed on the first 
ground. 

Ground No. 2.—Whether the applica- 
tions of 1918 and.1920 against the 9th defend- 
ant keep the decree open, as against the 10th 
defendant depends upon the interpretation 
of the decree in the light of the latter por- 
tion of Explanation I to Art. 182, ‘Indian 
Limitation Act, “ Where the decree has 
been passed jointly against more persons 
than one," The decree in O.S. No. 77 of 1903 
has been passed jointly azainst defendants 

os. 9and 10 ve the recovery of possession 
(para. 1) and against defendants Nos. 1 to 8 


RIAM Te certain sums (para. 2) and against . 


hé 9th defendant severally in respect, of 
certain sums. 


2x 50 (F. B 
AE 71; 18 M. L, 7T, 48; 3 M.-L. T. 320, 


b poh On as, LIP. 


PUTTAYYA v. "PUTTANAYYA. 


It must be held that itis a- 


[84 1. C. 1924]- 

decree passed jointly against more persons 
than oneand then theapplicationagainst any 
one of them shall take ellect against them 
all. The matter is elucidated in s#bramania 
Chettiar v. Alagappa Chettiar (4), where the 
decree awards mesne profits against d and 
B jointly and costs against A, B and C, 
an applieation to execute the decree against 
A and B for mesne profits keeps alive the 
right to execute the, decree for costs against 
C because" there has been a joint decree 
against more persons than one and. there 
has been an application of that decree 


‘against two or three persons and this appli- 


cation takes effect against all the persons 
against wnom the joint decree was passed.” 

. It is to be noted that their Loidships 
are regarding the decree as a whole 
and not splitting it up into groups. 


' They do not find because it is a joint 


decree as regards mesne profits and a joint 
deeree as regards costs, therefore, an exe-. 
cution in regard to: mesne profits keeps 
alive the right to execute in regard to 
costs. 

But the baned District -Munsif (para. 18 
onwards) splits the decree into groups and 
finds that'it partly joint and partly severa], 
for which there is no justification in Ex- 
planation I, Art. 182. The decree: has been 
passed jointly against more persons than 
one, and the fact that in one clause it is 
passed severally against one person, makes 
it nonetheless a “decree passed jointly 
against more persons than one. 

The District Munsif only mis-directs him- ` 
self by holding (para. 19) that he cannot 
read the decree as-an ‘integral whole’ and 
that he must treat it as consisting of 
really two parts or decrees. There is no 
authority for regarding each clause in a 
decree as a decree by itself as the District 
Munsif himself admits in para. 19, line 29. 
Therefore, I find that ground No, 2 is also 
valid. The right to execute against the 10th 
defendant has been kept alive by R.E P. 
No. 944 of 1918 and R. E. P. No. 622 of 1920. 

The appeal is allowed with costs through- 
out and the petition is. remanded to the 
Court of the first instance for disposal accord- 


ing to law, 


VIN. Y, Appeal allowed. 


(4) 30 M. 268; 2 M. L. T. 189, 


“6 
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_. PRIVY. COUNCIL. 
‘APPEAL FROM THE Lower Burma Cuter Court. 
y October 21, 1924. | 
.. Present;—Lord Dunedin. Lord Carson and 


À Sir John Edge. 
MAUNG D 
VETSUS 


e 4 , 

KHOO HAUNG SHEIN AND OTHERS— 

RESPONDENTS. ` 
Bullhist Law, Burmese—Succession—Step-crildren, 
whether exclude collaterals—Filial services, whether 

condition precedent. 
Step-children of Buddhists are their descend- 
auts aud necessarily oust collaterals, for by Buddhist 
‘Law tha‘property never ascends as long asit can 


descend: [p 909, col. 1.] 


Maz Gun Bon v. Maung Po Kywe, 2 U. B. R. (1897- 
1991) 68, referred fo i 

Sərvicəs ofa filial nature such as burying the 
dsosised parent are not a condition precedent to the 
allowance of a step-child's right [ibid.! 


Appeal from the judgment and decree of 
the Lower Burma Chief, Court (Pratt and 
Duckworth, JJ.,) dated the 30th January 1922, 
reversing those-of the. Additional District 
Judze, Tavoy, dated the 6th December 1:20. 


Massrs. E. A. Harvey aud R. L. Parry, 


for the Appellants. 
M:. G. S. Saunders, for the Respondents. 


JUDGMENT. 


Lord Dunedin.—This is the case. of a 


disputed succession to the "propesty of a 
lady named Ma Shwe Kin, a Chinese Bud- 
dhist living in Tavoy, who was the 
third wife and the widow of Khoo Shwe 
Goon. Khoo Shwe ‘Goon was first married 
‘to Ma Lin and by her he had a son now 
deceaséd and another son Khoo Ping Hoe, 
one of the respondents in the appeal. Ma 
Lin died and Goon married Ma In, hy 
whom he had ason Khoo Ping Kyan, now 
deceased. Khoo Ping Kyan married and 
had three sons and a daughter who are the 
other respondents. Ma In died, and after 
some years Goon’ married his deceased 
wife's sister Ma Shwe -Kin. Goon died in 
- 4917 before his third wife, who died in 
1919. He disposed. of his own property by 
Will. i end 

MiShwe Kin died in 1919 possessed of 
considerable property, which was her own, 
She was also entitled to a share of the suc- 
cession of her mother Pwa Zo. Ma Shwe 
Kin was survived by a brother and married 
sister. This brother, the sister and her 
husband are the appellants in the present 
case. Originally a question was raised as 
to whether Goon really, ever married,his 


" Li 


WE AND OTHERS—APPELLANTS 
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below that the marriage was sufficiently 
established by habit and repute and no 
question as to that was raised before their 
Lordships. The case, therefore, resolves 
itself into the question, who are to be pre- 
ferred, the step-son and step-grandchildren 
on the one hand, ‘or the lady's own brother 
and sister on the other? 


The case was tried before the District 
Judge, who preferred the appellants. That 
learned Judge took the view that, though 
in the case of MaGun Bon v. Maung Po 
Kywe (1), the grandchildren, as descend- 
ants, were preferred to the collaterals, 
that case really turned, not upon the general 
principle, but upon the fact that the pro- 
petty there in question had come from the 
real.father and gone to the second wife 


.and thus only reverte! to the original 


Pd 


family. He. also held that, in this case, the 
step-grandehildren had not lived with the 
deceased and had not buried her, that cere- 
mony being performed by the brother and 
sister. ` 

Appeal was taken to the Chief Court of 
the Lower Burma, and the learned Judgesiù 
appeal reversed the judgment. Thev held 
that the case of Ma Gun Bon v. Maung Po 
Kywe (1) proceeded on general principles 
and not upon the special charecter of: the 
property in question. Theyalso held that 
the facts above narrated created no dis- 
qualification. ` 


Their Lordships have examined the Digest 
of Burmese Buddhist Law, which is the 
available source of reference to the rules 
of the Dhammathats. They also considered 
the authorities cited. The leading case 
on the subject is, undouhtedly, the case of 
Ma Gun Bon v. Maung Po Kywe (1). It is 
quite true that in that case the property in 
question had come from the husband to 
the wife and that it was that property. that 
was the subject of the disputed succession, 
hut the judgment in no way proceeds on 
that point. There is a large citation of 
texts as to step-children,. and the learned 
Judge sums up the matter thus:— 


“These texts go. to show that step-child- 
ren aie regarded as heirs without limita- 
tion, except in the case of ancestral pro- 
perty,and even in that they are granted 
a share provided the step. parent has lived 
to have a vested interest in it, or to reac 


it according to the Burmese expression," 


(bird wife; but it was Leld in the Qoupts ^^ (PV. D R (8071001) 66. 


r 

t? z K 
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“Phat d Should be withheld ; ;from 
children who failed: in filial duy" and this 
is explained: thus:— . 

“Among laymen disobedient and idle 
sons cannot jalerit theirparents. estate." 

Their Lordships. think it clear that con- 


"C 
exu 


. This i is quife | in. accordance with: certain 
a 7 ditations which. are to be.found in the 
& - Dhkammathats. . Thus: s. 6 (Manugye): :— 
-opi Where’, are, four kinds of inheritance, 
sasáiely, (1. tliat which is obtainable, by 
vehildren, grandchildren. and Jgreat-grand- 


children only; (2): that which is -obtainable 
| by children and stép-children.".and in s. 295 
t ; QManugye) - 


E “The father ‘thatriesdgain, and. both father 
| dhe, step-miother die leaving no offspring 
of the marriage. .. MS 

“The, rule, of partition. between. the step- 
' children and their dd S co-heirs i 18 
as. follows: 


“Phe children shall receive the. whole of 
. their father’s as well as their. step-mothér's 
animate and: indnimate property. : As. te- 
eards ‘the -share of, inhéritance to’ which 
: the step-mother was entitled in her.decéased 
parents’ , estate’ which still remains wn- 
‘divided; her Step-childré& shall inherit: one- 
half and her co-heiits the remaining half.” 
and Manu to the same effect :— ` 


“the ‘ohitareh shall inhetit the pioperty 
óWned » by the father, and  step-mother 
jointly.” n ig: 
`- Orice if is. defestgined that step- childxén 
“aie ‘descendants . hey necessarily oust.col- 
Tateráls, for by Buddhist Law the property 
héver asceüds as long as it can descend. 
The. learned ee J nose in this case 
“says i=", vilius 
> Phe. point of view. o£ the Buddhist: Law 
is; undoubtedly; based on thé cominunity of 
ánférest. between . husbànd..: and. wife. So 
“strong; is the: bond between them that in 
the: abseiice of natüral childr en tlie.hus- 
„band’s, or wife’s:children ds the case inay 
pe; tank as.the children. ofthe _stép-parent 
inthe matter of inheritance. to tlie exelüsion 
of. collateral blood relations.” 


Their ‘Lordships agree with his state- 
ment. . PME 
There témains the quastion whether the 
appellants are diséntitled to sticeéed,, be- 
cause, first, the ‘réspotidents did not ‘live 
With. the; deceased, and :ŝecond, that :they 
did. hot buty. her. The learned Counsel fo: 
‘the appellants ‘contended: that these. ser- 
vices, which he designated by the name 
‘of, the filial bond,:were a condition’ prece- 

‘dent to the allowarice ofa step-child's right, 


‘Their. Loidships 'esn«sot: aééept . this view? 


Ir theesame paragraph, s.6:of the Digest of . 
Burmese, Buddhist Law, ‘heading 4 is;— 


“the judgmenit/should be aséd for 


duct can, indeed operate as a disqualifica- 
tion of the right, but. that it is in no sense a 
necessary, qualification to obtain the right. 
They agree with what was said in thé ‘case 
of Maung Sein Thwe.y. Ma Shwe. Yi (2) 

i „Wen. aie not. prepared to, assent. fo the 
view. that. a man.who has proved that he 
is an heir, has further to: prove that he has 
not broken off filial relations in such a case 
as tliis." and. again page 396:—-.... | 

. Mere separate-residence. does not now-d- 
days and bý. itselfiprove, ór even set up ah 
inference of, a breach, of.filial relations such 
as would deprive a, child of his-rights.” 

. Their Lordships, upon the. whole. matter, 
‘degree. With. what was said. by, the, learned 
Ju udges of the Court, of Appeal, that in this 
case there i is no.forfeiture. It, would. only 
be natural that the children,., who are call 
minors, should live.with their own mother, 
and for thé samié reason, they ` could not 
have been the conductors ‘of the funeral 
ceremony. . 

- As tG. the hereditary property io “Which 
the decéased became entitled, in Respect, ot 
“her mother, but "which was. mot, as yet in, her 


,. possession, ‘the judgment is ih accordance 


with the texts, quoted. EET 


du view ot. the. fact- that: Buddhist, Law i is 
E many ways. obscure. and. the judgments 
.üre . few, ; their : Lordships. think that it is 
mecéssaty: to. miake. two, ) observations, in case, 
the pùr- 
“propositions which, it 


pose of. upholding 
The. Step-són. here has 


does: not contain... 


made. common. cause with. thé. step- -grand- 


children and was content-that they. should 
‘share,.aloig, with. him. . Their Lordships 


' pronouii¢e no opinion. as to.wliat would be 


.the result in & cofitest betivéen the ‘step- son 
and the step- -grandchildren; but either or 
-both aré-entitled to.exclude. the dppéllants. 
-Fürther,.though.the whole theory of succes- 
sion: deperids,. upon the strict Buddhist 
view that intéstacy,, is compulsory, this. Tras 
iso. fay, béen. impugtied upon that a Chinese 
‘Buddhist.is allowed to:test; which aecounts 


.in this case for Gooh's Will as to his ‘own 


propere x 


«e dud fus. 4l5i 181i B. R 300 at » dins 10 
"Bu L, T. 216 
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Solicitors for the Appellants: “Messrs. 
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LAHORE HIGH COURT. , 
Piast Gi “AMPAL *No.. 1985‘ ‘OF: 1920. 
T March 18, 19247 Ton 
Present. MET NT ustice- "Martineau d 
"Mr; daistice Moti ‘Sagar. H 
MUSSADBI SÉAE-—PEAINTIFR— 
d at “APPELLANT see, s 
yersus" 
Bi TOLA NATH AND D OTHRRI—DBFENDANTS— 
IEEE A "RESPONDENTS. WB aa YS 


Construction ef docunient=-Moryage-deed—M ortgagor 
exonerated from mensonal Ai lel lai hl nature 


tu ow. 


oj. 
e mere fact ds a, sed of mortg e rovides thaf 

a hee fe "dll: ede possonally^ Table : ‘for the 
mortgage-débt does inåt: “necessarily. ‘lead* to ithe cons 
clusion: that the itransdetian ds'a;sale. ^ ' * 

First.appeal from the decree of the NE 
Subordinate’ d: üdge, Rohtak, dated he 
30th July 1920: ^*- 

 jBakhshi Tek. Chand and Mr, M anthar Tal 
for’ the ‘Appellant. E 

' Mr. Shamarr Chand and Lala Amar N ath 


Chona, “for the Respondents; 


dU DOMEN T. —A house in -the town 
ọf Sonepat in the ‘Rolitak District was 
transferred. ‘by ‘Kashmiri Tal to Bhim Raj 
and ‘Bhol: Ram “by à:deed' dated ‘the 28¢ 
August | 1918. "The deed pürrports to be a 
deed of. mortgage ‘Tor Rs. 6; 000, of which 
pe 3,300 were’ "left with: the” mortgagéés 
for pay yinent' to ‘prior “mortgages, Rs. TOO ' 
were’ taken - for’ incidental: expénses; and 


Rs, 2.000 were paid to Kashmiri Lalat thé | 


time of ‘registration. "' Bus the plaintiff 
alléges’ ‘that’ the transaction’ was Feally- à 
sale. and: cJaims pré-emption by virtue of 
his ownership of an àdjoiüing housei^ The 
lower. Court’ has dismissed the suit; finding 
that ihe" ‘transaction’ was a moftgage ‘and 

not a’ gale. "Thé “plaintiff: appeals, ‘but’ we 
think that, the décision: is right. ' MIS 

"Ne: agree with’ the’ ladtrigt Senior Subordi i- 
nate J udge in regarding 4 as ütireliable the 
evidence which the’ plaintiff has producedto, 
oe ‘that Kaghmirr “Lal had contemplated 


- * Zum 
“a 
à 


MUTSADDI LAL Y, BHOLA NATH, | é 


terms are not particularly onerous. 
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Peeling the house. ind that he had agreed 


tó selit to Bhiola Ram for R$.,3,500. . The 


Cotiversations ^to which the witnesses have 
deposed are unnatural, and it is'ittiprobable, 
if the house was being sold and the deed 
Was drawn in the form:.of a deed of mort- 
gage int order’ to ‘defeat’ atiy’ claim for pre- 


-emption, ’ that the partiesto the transaction 


would ‘have’ disclosed this. design to a num- 
Ber*of ‘other ‘persons. ‘The évidence.of two 
Witnesses ‘as 'to Rs. 2,500 having been 
refüntded-to “Bhola ‘Ram Affér the registra- 
tion: of the deed is also unworthy of credit. 
The rinortgage"is fora fixed period and its 
Stress 
has been laidon the fact that the deed 
provides that the mortgagor will not be 
personally liable for the mortgage-debt, 
but from the.existence of. that condition it 
is not’ necessarily : tò. be concluded that the 
trahsdction "Was:a sale. a 

As to the walue.of the house, in regard 
to which’ arguments have’ been addressed 
to us.at kome lensth, we arè not Satisfied 
upon thée’évidence that “the house, which is 
a ‘threé-storeyed one.is worth less than the 
ap for which: Kashmiri Lal mortgaged 

f “We “think thaf no satisfactory onelu- 


Sion: ‘as to the’ value can be arrived at from 


the various documents' on which. Counsel 
for the appellant lias relied. It’ is urged 
that property in the town of Sonepat thas 
fallen in value since the -establishment of 
a mandi outside the town in” 1916-1917, 
but ‘it ‘would appear that it is the value of 
grain shops, rather than: that. of house pro- 
perty, in ‘the town that has been affected by: 
Hie building. of the mandi. ` i 
“Two: commissions were issued for. aderai 
ing the ‘walueof the house, one to Ram. 
Sarup;'Gverseer, and the. other to Rai Sahib- 
. Lala Radbka Narain, retired Executive 
Engineer.’ eo 

: The learned seperate Judge has Te- 
jected tlie! reports’ of both the Gommis- 
sioners, and. we: agree with him, for ‘the 
reasons mentioned in-his: judgment i in plae- 
ing ‘no-reliancé- on the report of Rai‘ Sahib 
Tala: “Radhika Narain. But Ram'Sarup's 
estimate appears ‘to be.entitled to weight, 
and we think that if should nêt be discar d- 
ed, as: it:has been by the: lower . Gourt,. 
merely because Ram Sarup made his’ 
médsurements of the house in the plaintiff's 
absense. `- Ram Sarip ‘took much more 
eare‘ in marking thé measurements than 
the other’ ‘Commissioner, did, he prepared’ 
Plans in which full. details Were given, and, 


i e 


# 

r 

^ 
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‘there appears to be no good reason for 
not accepting his estimate of the value of 
the building, namely, Rs. 4,909. He has 
valued the site at Ks. 3,480 at the rate of 
Rs. 15 a square yard, and even if this were 
to be halved the total value of the building 
and site would still be considerably in 
excess of Rs. 6,000. We agree, therefore, 
with the lower Court that the. transaction 
in dispute was a mortgage and that the 
suit must fail, and we accordingly dismiss 
the-appeal with costs, 


. K; S. D, Appeal dsimissed. 
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: MADRAS HIGH COURT: 
APPEAL AGAINST OnbER No. 219 or 1923. 
i April 11, 1924, 
Present:—Mr. Justice Krishnan and 
Mr. Justice Odgers. 
RAJA MANICKA CHETTIAR 
AND ANOTHER—DREFENDANTS—-ÁÀPPELLANTS 
versus 
A. MANIKAM CHETTIAR AND OTHERS— 
PLAINTIFF AND HIS LEGAL REPRESENTATIVES 


—HRESPONDENTS. 

Construction of document —Bequest in favour of 
Hindu woman—Estate taken—-Presumption — Word 
Ed eund 0f — Transfer of Property Act (IV of 
1882), s. 6. 

The fact that a legatee is a Hindu woman doses 
not ralse any presumption that the estate given to 
her is only a life-estate. The question has to be 
decided on the language of the Will as to whether 
only a limited or absolute estate was meant to be 
given When a person who has got an absolute 
estate makes a disposition of his properties, unless 
there is something to indicate that he was limiting 
the estate given by him in some manner, itis right 
to take it that he passed the whole of his estate by 
his gift. [p. 902, col. 2.) 

The word." enjoy " used with -reference to a dis- 
position by a Hindu testator in favour of a woman 
means "to enjoy the benefit of the ownership of 

roperty” and not merely the income of the property. 
tp. 902, col. 2; p. 903, col. 1.] 

: Ramachandra Rao v. Ramachandra Rao, 67 Ind. 
Cas. 408; 45 M. 320; 30 M. L. T. 154, 26 C. W. N. 
713; 35 C. L. J. 545; 16 L. W. 1; (1922) M. W. N. 
359; 20 A. L. J. 684; 43 M. L. J. 78; 24 Bom. LL. 
R. 963; (1922) A. I. R. (P. ©.) 80; 49 I. A. 129 
(P. C.), Yellappa v. Goha Swami, 82 Ind. Cas. 490; 20 
L. W.579 and CAh*tdambaranatha Goundan v. Sellappa 
Reddi, 54 Ind. Cas. 524; 10 L. W: 620; 97 M. L. T. 
. 81, relied on. l 

Carlapatti Chinna Cunniah v. Cota Wammali- 
variah, 3 Ind. Cas. 475; 33 M. 91 and Kanakammal v. 
Bakthavatsulu Naidu, 10 Ind. Cas. 321; 44 ML L. J. 
2: (1923) M. W. N. 70; 31 M. L. T. 459; 16 L W. 
970; 1928) A. T. R. (M.) 207, distinguished. 

‘ Apjealazainst an order of the District 


Court, North.. Arcot, at Vellore, in A. 8, 


® 


BAJA MANIORa CENMTAR v. MANTRAM THETMAR, 


(L0. 1954] 


No. 97 of 1922, dated the- 12th January 
1923, preferred against the decree of the 
Court of the District Munsif, Vellore, in 
O. S. No. 1038 of 1922. 

Mr. S. Varadachariar, for the Appellants. 

The Advocate-General (Mr. T. 4c, Venkata- 
rama Sastri) and Mr. P. K. Janakirama 
Iyer, for the Respondents. 

JUDGMENT. 

Krishnan, J.—The decision in this 
case turns upon the construction’ to be put 
upon Ex. A, the Will of one Muniratna 
Chetty! The question is whether the Will 
coufers upon .the legatees.an: absolute 


_estate or only a life-estate. The District | 


Munsif.held that the interest. conveyed by 
the Will was an absolute one but the 
learned. District Judge has come to the 
conclusion that it - conferred only a life- 
estate. The legatees are, no doubt, Hindu 
women, but I have already held in 
Chidambaranatha Goundan v. Sellappa keddi 
(1), that the fact that the legatee is a 
Hindu woman does not raise any presump- 
tion that the estate given to her is only 
a life-estate. We have to deride the 
question on the language of the Will as 
to whether onlya limited estate was meant 
to be given or not. The language of the 
Will in this case is no doubt somewhat 
peculiar, Jt says: * The following are 
the particulars as to how each of the 
lezatees shoul! enjoy after my lifetiine." It 
then sets out. the list of the properties which 
the testator desires his elder sister Papathy 
Ammal should enjoy and then of the: 
properties which he desires his ‘adopted 
sisters Pachai Ammal and Visalakshi Ammal 
ånd her daughter Sundaram should enjoy. 
It was contended before us that as the 
testator made an arrangement only for the 
enjoyment of these properties, we must 
hold that the Will intended to give only 
a life-estate. I am unable to accept the 
argument, for I do’ not think the word 
"enjoy " is conclusive of the meaning. 
The learned District Judge thought that 
the word "enjoy" meant, “keep posses- 
sion of and take the income." But the 
word “enjoy” might very well he used 
with reference to properties which are 
given absolutely and [ consider that this 
word “enjor” as in the case just 1eferred 
to in Chidambaranatha | Gowndam: v, 
Sellappa Redd (1) means "to enjoy the 
benefit of the ownership of property” 


° (05i Li. Cas. 521; 10 L., W, 620; 624; 27 M, L, 
T. 37. i À 


+ 


[Bi T, O, 1904): 
and not merely -the income of the pro- 
perty.. Twking the. Will, as a whole, the 
natural meaning -seems to be that the 
testator decided to divide the whole of 
hi3 properties. among the legatees, He 
made no provision whatsoever for any gift 
over or any remainder passing toany one. 
He himself had an admittedly absolute 
estate, and when & person who has, got an 


‘absolute estate makes a disposition of his ` 


properties, unless there is something to 
indieate that he was limiting the estate 
given by him in some manner, it is right 
: to take it that he pisses the whole of his 
estate by his gift. That principle is re- 
cognised in S. "8 of the Transfer of Pro- 
perty Act. In this Will, there are no words 
whatsoever to restrict the scope of the estate 
toa life-estate. It may’ also be pointed out 
that the testator uses the word “ enjoy "with 
reference to his own rights in the property 
forin describing the properties he speaks 
of them as "enjoyed" by himself. There 
is, Ithink, no reason to give a restricted 
meaning to the word "enjoy" in this case, It 
is true that there are no special.words autho- 
rising the legatees to alienate the property, 
but, these ‘words are quite unnecessary to 
support an absolute estate. Their absence 

oes not necessarily indicate a limited 
estate, Iagree, therefore, with mv learned 
brother: in holding that taking the Will as 
a.whole it clearly gives whatever rights 
the testator. had in "the properties to the 
legatees and that is an absolute estate, I’ 
.agree that the appeal should be allowed 
and the order of the Distriet Judge set 
aside and the decree ofthe Distriet Munsif 
restored with costs in this and in the 
lower Appellate Court. — . 

Odgers, J.— The only point raised in 
this appeali is the quantum of interest taken 
bv certain leg vteas by Fix: A, the Will of one 
Mniratna Chetty. The testator gave some 
properties, first, to his elder sister separately 
ani secondly, certain properties to Pachai 
Ammal and Visalakshi Ammal his sisters by - 
adoption. The word used in both cases 
is "enjoy" as to the first legacy “these 
shall be enjoyed by the said "individual" 
and with regard to'the second, "Deserip- 
. tion of the properties to be enjoyed by 
these two’ ladies.” The learned District 
Munsif came to the conclusion that the 
interest conveyed by the Will was in each 
. ease absolute. The learned District Judge* 
to whom appeal .was taken, came tó the 


conclusion that’ the words meant no more : 


Rata MANICRA CHETTÍAR v. MANIRAM CHEMTAR, 


-been purchased from 


Teversioner, ' 
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than, "keep possession of and take the 
income" so that the effect ofthe Will was 
to give alife-interest only to each of the 
legatees. Now it seems to me to be well- 
settled by the recent decisions of this 
Court that the fact that a legatee is a 
Hindu woman, does not now raise any 
presumption against her taking an absolute 
estate. In Chidumbaranatha Goundan v. 
Sellabpa Reddi (1), my learned brother 
Krishnan held that the rule that when a 
Hindu gave property to a Hindu, woman 
and more particularly to a Hindu widow, 
there. is a presumption that the estate 
meant to be given is only a life-estate has 
beén:held in recent cases not to apply now 
in this Presidency. I had occasion to con- 
sider: this ‘matter very recently in Yel- 
lappà v. Gopaswami (2) when E came to 
the sáme conclusion. "Therefore, the sole 
question to be considered is whether the 
words used are in the language of the Privy 
Conneil in Ramachandra Rao v. Rama- 
chandra Rao (3) of “sufficient amplitude” to 


, convey in the terms of the gift itself absolute 


rights of ownership. It is objected that, 
in the present case, we have no words 
conferring on the lag ee a right to alienate 
ete. It “is said the word “enjoyment” 
must be construed in a strictly limited 
sense. This:is deduced from the fact that 
in enumerating the properties the testator 
describes each as “in enjoyment” having 
"so and so." This 
to my mind only shows the way in which 
he became: entitled to those properties. It 


‘is not probable that a teatator should say, 


“shall enjoy having received under this 
my Will" or something of that sort which 
would be strictly analogous to the expres- 
sions used by the testator in this Will 
with reférence to himself. I think, there- 
fore, that nothing really turns on that 
argument. It is not disputed that the testa- 


- tor rhad full power to dispose of these pro- 


perties as he pleased. He had not any 
near male relations, since the construc- 
tion of the: Will, is now contested by a 
There is no disposal in 
remainder of the -testator’s admittedly 
absolute interest unless if is disposed of 
to these legatees. There is to my mind a 


(2) 82 Ind. ‘Cas. 490; 20 L. W. 579. 

(3) 67 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 151 
26 C. W. N. 713; 35 0. L. J. 545, 16 L. W. 1; (18933 
M. W. N o5) 24 175901 0 MI Y 75; 24 
Bom. L. & 963; (1922) A, LR, (P. C.) 88; 49 I A. 


429 (P. 0). "Ni 
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„presumption that a man means. to give, all 
‘that hé. has got, unless by' expressions he 
Has üséd and other surrounding .circum- 


_ NIGAHIA v..SARDAR, 


stanées, & differént intention can be. infer-. 


ted. Í dó not see any grounds for drawing 
stich àn.inferfernce here. The words are 
‘Somewhat Sintilar to those occurring sin 
Yéllippa v. Golia Swami (2), already re- 
‘féfréd tò and in which I-held that. the 
“word “enjoy” was capable of conferring 
AN &bsoluté estate, The case most strongly 
‘relied on by the. respotident is that report- 
'éd in Carlapatti Chinna Cunniah . v., Cota 
-Wammalivariah (4). ‘In considering that 
‘casé, it iS very important, to. bear in. mind 
.the observations of;Ramesam, J., in Kana- 
kamiidl v; Bakthavaisulu Naidu (5) thatthe 
ase Carlapatt, Chinna Cunniah v.. Cota 
Wammalivariah (4) was decided at a.time 
whet the trend of Madras décisions above 
"Feferféd to against limiting estates to 
‘females wás.not well established. This is 


,Carldpatti Chinna Cunniah-y. Cota Wam- 
halivariak (4),:the learned.Jüdges said that 
although the éireumstances of the. legatee 


ater , 


"béing à widow, the absence. of words in- 


Piit 2 t 


"werd "enjoy" to a life-estate and adhering 


.to my à on in Y ellappa.y. Goha Swami (2), 
I would construe the terms of this Will;as 


CRANE , . Appeal allowed, . 
v) 70 Ind. Oas. 321; 44 M. L. J. 23; (1992) M 
W. N. 70; 31 M. L. T. 459; 16 L, W. 970. (1993) 
A. LR. (M) 20% © p an MIS 
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_, .LAHOREHIGH-CQURT.. ; -- 
r, SECOND Cryin. AppeaL No. 1544 jor 1920, .; 
z. 1 May-27, 19945. $0 10.2 
'.,  Present:—Mr. Justice Gampbell-and . .- 
| 5: Mr; Justice-Abdul Raoof, p 
-NÍIGAHIA—PUAINTIEF—A PPELLANT 
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AND OTHERS—DEFENDANTS—- ' 
jn ges - HESPONDENTS. E ri i 
- Punjab Courts Act (VI.of 1918), .3., 41 .(3)--F'inding 
regarding wivalidity.of Will bij custont—Second appeal 
Certificate, nécessity ofi ^ ~ AL MEE 

A finding thatthe Will in stilt i$ not.a valid document 
in the eye of the -law because the custom of the Dis- 
trict does not permit of such Wills being. made, cannot | 
be challenged in second appeal . without a certificate 
Aider s. 41 (3) of the Punjab Courts Act, 6. ^ ^c > 

Appeal against an: order, öf the' District 
E oes ondas dated the 27th! February 
.. Diwan Mehr Chahd, for the Appellant. ` 
>< Dr.. Nand Lal, fot the Respondents. “` 
| JUDGMENT.—This judgment. should 
-bé-réàd in continuation of the order of the 
Division Bench, dated the 11th” December 
: 1923, “The lower Courts return: to the ře- 
.mand-is-‘that the bulk of the property in 
“Suit vas ancestral property but that a pdr- . 
„bion Was not, and that the deceased: was: in ~ 
'& disposing stateof mind.at the time - when 
‘he--executed the. Will in question. «We 
-observe,; however, that the learned‘ District 
Judge delivered &:finding that the Will ih 
iquestion was ‘not a valid’ document in the 
eye of thé law ‘because tlie custom of: the 
‘District:does . not allow Jats to make isuch . 
‘Wills.’ He széferred: for authority to: Duh- 
métt's' Customany: Law.of thè : Ludhiana 
‘District and to oral evidence ‘produced. by 
the defendants in: thé ‘Trial Court. ^ It is 
“quite clear. to us that the learned: District 
Judge arrived at a définite ‘finding on’ ‘this 
point ee ae 
| “Phis being: s6, ‘the: . plaintiff-appellant 
‘could: not ‘challenge the finding’! that’ a 
“custom existed by which the "Will ‘wwas-in- 
‘valid ‘without 4 certificate under s. 41 (3) of 
the*Punjab.Courts'Act, and our. attention 
‘has’ been. drawn to- the fact that he actüal- 
ly. applied unsuccessfully to “the” District 
Judge for such a certificate, Thus the 
decision that the"Will.is invalid is- one 
“which cannot be challenged by the plaintiff 
in. sécond appeal, and ‘as the Will is‘ the 
basis ‘of his appeal, it follows that the. 
‘appeal must fail. - S. SEDES Rs 
“For this reason ‘we dismiss the appeal’ 


EI 


r 


+ 
. 


"D 4 

‘with costa. - 

* 7 " o y m g il A VOU" l di A d * 

E K. S. D . m z * ppea i LEMUSSE en” 

i um L7 Ad . r f +, "on ^f. fo, ba = Pa 
^ a a (ora te beer del A, ata ER wr ae Bree Mew Vac Se ee WA M DE 


tot 
3 = 
+ 





iren. 'C.I1024] . 


~ — MADRXAS HIGH. COURT. 
T ‘Orgu. Sur No. -114. of. 1922. 
(nd "February 28, 1924. - 
Present: Mr. Justice. Devadoss. 
.CHITTAMBATA MUDAEIAR-cPrAmrUm 


P ,PARTHASARATHY MUDALIAR AND — 


1. :ANOTHER—DBFENDANTS. "° 
: Prost--Dedication. by Hindu íather—Suit by. sons— 

“Compromise of .suit—-Bona ‘fide settlement Person 

-exeluded from trusteeship—Appointment by Court— 
‘Improper alienation of trust property, recovery of. ^ 

A Hindu father bequeathed sone ‘property by Will 
‘in favour of charity. . His sons contended that: the pro- 
deer were joint family. properties and that the 

ther had no right-to dispose of them. by Will. - There 

WAS good ;, ground for contending that the : "properties _ 
were joint family properties and the trustees effected a’ 
compromise of the suit by which the trust, got certain 
-items of, the properties absolutely and some others ` 

Subject to certain conditions. In a suit by one of the 
"trustees'to.set' aside the compromise ag being invalid 
'and not binding on the trust : 

‘s: Held; that the:compromise decree wag a fair settle- 
ment of the. disputes between the parties and the trust 
,had,not.lost the properties which it would haye other- 
“wise by reason of negligence, carelessness, collusion or 
‘indifference on the part of the executors or fraud or un- 
‘due a on the part of the trustees or their Vakil. 
:[B. 907,col, 2 

The fact | that’ the founder ofa trust excluded a 


‘+ ‘certain person from the management of trust proper- 


‘ties does not take away the jurisdiction of the Court 
.to.appoint such,men as it thinks fit to be trustees. [p. 
: 908, cols. 1 & 2.] 
A trustee can recover property which was improper- 
80 heap ee by him to the prejudice’ of the trust, [p. 
-908, co 


(Mr. L. Venkatarama I yer, for the 
: Plaintiff. 
Messrs. V. V. Bin sd. Iyengar and M. 
“Sundaram Iyer, for the Defendants. - 
JUDGMENT .—The plaintiff is one of 
ithe-executors ‘of the Will of one Ramanuja 


^ 


2Mudaliar, a Hindu, who died on the 21st . 


- October 1913. . The-defendants are the sons 
‘of ‘Ramanuja Mudaliar, The plaint. alle- 
“gations' are that the testator bequeathed the 
properties. ‘mentioned in the schedules to 
‘the plaint to charity, that the executors 
"applied:for ‘Probate of the Will in T. O.S. 
-No.!2.of 1914 and. the defendants entered a 
“caveat and-. contended that the Will was 


*bróught. about by undue influence and. was . 


‘invalid,-that- they (defendants) filed C... 
No: 103.o£ 1914 for. a declaration that the 
aproperby “was joint . family property and 


“that the testator : ‘Ramanuja Mudaliar who ; 


. was a mermber*of.the:joint family could 
Got dispose -of-the property of the joint 
family "by Wali that both T:0.S. No. 2 of 
TI and ©. S.No H103 of 1914 were compro 
Snised and a- razinama was -entetee . into 


between the:exceutore.ang..dhe defendants 


2 
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7 CHITAMBALA U. PARTHASARATHY, 
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on 20th October 1914, as a result of which 
"two, of.the items were left for charity and 
.the other items were taken by the defend- 
ants and that the said razinama is not 
valid and binding on the charity for various 
reasons alleged. in para.'9 of. the plaint. 
The plaintiff prays -for a declaration that 
- the razinama' dated 20th. October 1914 in 
O. S. No. 103 of 1914 is void and of no 
-effect and that the properties mentioned in 
‘Schs. A -taD of the plaint belong to the 
-charity, for recovery of the properties in 
.Schs, A:-to C from the defendants and for 
incidental] reliefs. ` 

The: -Ist.defendant pleads that his father 
"had.no ‘right-to dispose of hy Will the joint 
family property belonging to himself, his 
father and his brothers, that the compro- 
mise Was a bona fide one in the interests of 
all concerned and is not void for any of the 
reasons mentioned in the plaint and that 
.the plaintiff is not entitled to any relief. 
The 2nd defendant adopts the written state- 
. ment of the Ist defendant and states that 
the suit.is the result of ill-feeling between 


"the plaintiff and the defendants, 


‘The - followi ing issues haye been framed, 
1) Is the razinama decree i in C.S. No. 103 
‘of 1914 invalid and-not binding on the 
charity for any of the reasons stated in 
para.. .9 of the plaint and if so, is the 
plaintiff. not entitled to question it ? 

(2) Is the suit res judicata by reason of 
the decrees in.C. S. No. 103 of 1914 and 
C. S. No. 250 of 1919 ? 

(3) Is the suit barred by limitation? 

(4) To what relief are the parties en- 
titled ? ix 

Issue No. 1. 

"The plaintiffs case is that the properties 
mentioned in the plaint schedules and other 
properties were acquired by Ramanuja Muda- 
-liar.and that the defendants had no right 
to: them as they were the self-acquisition 
of Ramanuja Mudaliar. Ramanuja Mudaliar 
had no ancestral estates worth mentioning as 
evidenced by Ex. B, a partition deed, dated 
.lOth.June 1880. He was a Sub- Assistant 
Surgeon and was attached to the General 
Hospital, | and he seems to have acquired 
“properties before 1902, (vide Exs. D, E, F, G, 
wH and, J). After his retirement he was 

‘employed in the State of Ghatwal and was 
paid Rs. 80 a month. He executed a Will 
Pik. IK. on 8th September 1910 and a 
codicil Ex. L on 8th May 1911 where- 
‘in .he bequeathed some -properties to 
aghanity sand wave some propartfes. to his 
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sons, 
_April 1912 whereby he gave the items men- 
` tioned in the plaint to “charity subject to 
‘certain rights in favour of his son's widow 
“and his sons. The plaintiff says that the 
defendants bad no right to, any of the 
properties as they were the’ self-acquisi- 
tion of Ramanuja Mudaliar and that their 
: contention in C. S. No. 103 of 1914 that the 
properties were joint family properties 
was an unfounded one and that for the 


peace of the family the Vakils for the: 


executors and the defendants settled the 
disputes whereby the charity has lost a 
considerable portion of the property. 

The plaintiff is one of the executors of 
the Will and was a party to C. N.. No. 103 
of 1914 as well as to T.O.S. No. 2 "s 1914. 
His present allegation that it was broüght 
about by collusion is notsupported by any 
- evidence. In the witness-box as P. W. No. 1, 
he stated that there was ill-feeling between 
the farther and the sons and the farther 
was anxious that some property should be 
dedicated to charity and that he PEE 
a stone in front of the house No. 1 in 
Chitrakulam Eastward Street, NT 
with an inscription, a photographie copy 
of which is marked Ex. A. In cross-exami- 
nation he admitted having written post- 
cards Exs. IX, X, XI, and XII to the testator. 
From the post-cards it is clear that he 
complained to the testator his father-in-law 
-that the sons were not looking after the 
charity properly. A reading of the post- 
cards shows that he was trying to influence 
the father against the sons. The mother 
of the defendants was dead at the time 
and Ramanuja  Mudaliar was living 
with a woman whom P. W. No. 1 calls a 
servant. But from his own post- eards it is 
clear that he wanted some provision io be 

made for the woman; and that lends colour 
to the suggestion of the defendants that 
the woman was kept by Ramanuja Mudaliar 
who wasa widower at the time. On this 
meagre evidence no inference can be drawn 


in favour of the plaintiff's contention. D. W.. 


No. 2 Parthasarathy Mudaliar who is the Ist 
.defendant. has proved, Exs. XIV, XIX. XX. 
XXI; XXIT XXTMI. XXIV. XXV, XXVI and 
XXVII. These are letter’ and post-cards 
hy the testator to the witness and it is 
quite clear from them that the father 
and son were on friendly terms and that 
the father asked the son to give un his 
work in the .mofussil and to go Madras 
and look. ‘after. the-- family and that. he 
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He executed another Will on 2nd 
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should not mind about the loss he had sus- 
tained bythe failure of Messrs. Ar buthnot’s. 
Ex. Xlil series are money-order receipts 
which show that D. W. No. b sent his 
savings to the testator for family expenses. 
He also says that the houses in Mylapore 
were improved at a cast of.about Rs. 3,000 
and the money borrowed for such impro- 
vements was liquidated party hy the sav- 
ings of the Ist defendant. Ex. XXVIII the 
accounts of the family from 1907 to 1913 
shows that sums were received from time 
to time from the Ist defendant when he was 
employed in the mofussil as an Overseer. 
Exs. XV and XVII show that the Ist de- 
fendant paid the kist for the lands. D. W. 


` No. 3, the 2nd defendant swears that he gave 


his earnings to his father. He does not pro- 
duce any receipts but he says that when- 
ever he happened to:come to Madias he 
brought with him his savings. He also 
says “that. they all lived as members of a 
joint fomily and that all the earnings were 
thrown into the common stock. That they | 
were treated as members ofa joint family 
is clear from ihe letters and post-cards 
written by the testator to the lst defendant. . . 
At that time evidently thee was no in- 
tention on the part of the testator to treat 
the properties as self-acquisitions. He was 
only anxious that the family should get on 
and that the eldest son should look after 
the family. Ramanuja Mudaliar had five 
daughteis and three sons. After his retiré- 
ment in about 1902 or 1903, he was out of 
Madras und sent his savings to the family 
for its support. 

It is urged by the plaintiff that Ex. K, 
the Will of 1910, was executed with the 
knowledge and. consent of the ist defend- 
ant and, therefore, it must be presumed that 
the Ist defendant was willing to treat the 
property ag the gel Eaequisition. ofthe father. 
The explanation given by the Jst delend- 
ant is that the third brother Veerasami was 
getting into the hands of sowcars and in- 
curring debts and that the father in order 
to save the property from the clutches of 
soucars and money-lenders executed, the 
Will of 1910, Ex. K. This isa very 
reagonahle explanation for the execution of 
the Will of 1910. Taking all the cireum- 
staners into consideration *t can be contend- 
ed with some show of reason that the 
properties were joint family properties. 


e That being so, the question is whether 


the zinama decree Ex. I was a bona fide 
settlement of disputes between the _ parties 
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or was brought aboutin fraud of the charity his possession and it was only after he was 
to which the testator dedicated some of his satisfied that the case was a fit one for 
propertie& The main contention of Mr. compro.nise that heand Mr. Masilamani 
Venkatarama Iyer, who appears for the  Pillaisettled the disputes betweenthe par- 
plaintiff, is that the, trustee has, no ties. He also says that at that time he 
right to give up any of the trust pro- thought the settlement as evidenced by the 
perties and that -the trust .cannot razinama “Was a fair one considering 
be made to lose by reason of the neglect the disputes between the parties .He also 
or carelessness or’ the fraud ofthe trustee. says that the terms were settled after consi- 
No doubt, in the case of a properly con- derable diseussion.at more than one sit- 
stituted trust and an ordinary trustee, grèat ting in his office. 
care will have to be exercised in settling a ^ ‘the defendaatsnaturally complain that 
doubtful claim and the Courts will view a good deal of evidence which was avail- 
with disfavourany arrangement which is able then is not available now. The plaint- 
not,a fair and a bona fide settlement of a if who was a party to the razinama decree 
dispute with regard to trust property. He. in 1914 has chosen to filea suit impeach- 
relied. upon Ravi Varma Rajah v. kama- ingthe razinama in 1922. It may be that 
subramania Pattar (l) and Wiles v. there is somereason forthis complaint on 
Gresham (2). It is unnecessary to notice the partof the defendants, but apart fiom 
these cases in detail, for the circumstances that, what the Court has to see is whether 
of this’ case-are different from those. Here in the circumstances, the arrangement was 
a father bequeathed some property by Will ' a fairand bona fide'one or whether it was 
in favour of charity. The sons contended brought about by collusion or fraud by 
that the properties were joint family pro- reason of the carelessness of the trustees. 
perties and thatthe father had no right The validity of the Will was seriously con- 
to dispose of them by Will Under the tested. The power of disposition of the 
Hindu Law a member of a joint Hindu testator over the properties was very seri- 
family cannot dispose of by Will any portion ously attacked. Theexecutors had to meet 
of the joint family property. The question the case of the defendants with such mate- 
is whether the contention of the defendants rials, as they had. That there is some 
was a bona fide one or not or at least whe- gronnd for supposing that the properties 
ther the parties and their Vakilsthought were jointfamily properties is clear from 
at the time whether the contention was the documents filed on the defendants’ side 
one ‘which could be reasonably put forward to which I have already referred, Taking 
in the circumstances of the case. “Mr. all these circumstances into consideration, 
Masilamaui Pillai who was tilb recently an Ihave no hesitation iu holding that the 
Acting Judge of the High Court, was Vakil razinama was a fair settlement of the 
for the defendants in C. S. No.,103 of 1914 disputes between the parties and the trust 
and T. O. 5. No. 2 of 1914. He has been has not loss the properties which it would 
examined by the defendants as D. W. No. L have otherwise by reason of negligence, 
and he says that taking into consideration carelessness, collusion or indifference on 
all the evidence available at the time, the part of the executors or fraud or undue 
docümentary' and otherwise, the parties influence on the part of the defendants 
came to a settlement and that the terms or their Vakil Mr. Masilamani Pillai, 
were settled in his office in the presence Of the six items devised tocharity under 
of the plaintiff as well as the other executor, Iin. C.twoitems alone were given to charity 
and of the defendants. -He prepared a draft absolutely by the testator, that is proper- 
Ex. VIIL It was given to the plaintiff and ties -acquired under Exs. E. and J. The 
the other executor who brought it back after properties acquired under Exs F and G 
some time with alterations and Ex. VIII were given to charity subjectto a charge 
(a) was typed from that. He also says: infavourof Veerasami's widow for mainten- 
that Mr. Krishna Iyer, Vakil, for the- ance. The properties acquired under Exs. D 
present plaintiff "as, well as the other and H were given to charity only on failure 
execulor had digeovery of the documentsin of heirs to aefendants Nos. 1 and 2, 
"E E That being the disposition in the Will the 
ram duo EL 31 M. L. J. 733; (0016) 2 M4. W. arrangement under the razinama by which 
"Q) (1831) 43 E. R. 1020; 5 De. G. M. & G. 773,3 Bq, the trust got two “properties cannot be said 
R, 116; 24 L, J. Oh, 264; 3 W: B. 87; 100 R. R, 121, ‘ tobe an unfair arrangement. ` 
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Ex. A ‘shows, ‘that the ‘property désoribed 
in ‘Sch. D had ‘been, dedicated to ‘Charity 
in' the lifetime of the testator and, ‘therefore’ 
thie trustees: had no right to go' ‘behind that. 
"Phe Ist defendant does Boi adinit ‘that 
the’ stone was ‘planted by Tis father, but 
he says, that the plaintiff, who is “his own 
‘brother-in-law, was bitterly Qpposéd" to 
him' and his brother on account of the 2nd 
‘defendant, who ias “married ` ‘daughter, 
haying © discarded his wife. The "mere 


^ og 


Planting < of a stone in tow "of ihe build: 
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shes to dedication, But asi have EX. 
found in favour of tlie contention | of the 
defendants that the ` property was joint 
family property, itis not necessary “to dis- 
cuss this question any further. ' UU 
"The next contention of Mr. Venkatarama 
Tyer is tliat the Probate proceedings: cannot. 
be compromised and such à compromise is 
invalid inlaw; and he relies on Moninohini 
Guha v. Banaga Chandra Das (3) and 
Sundarambal Ammal v. "Yogavanogurukkal 
(4). In this case we are not concerned with 4 
compromise of the T. O. B. No. 2 of 1914 for 
the relief asked for is only i in. respect ot C. 
8. No. 103 of 1914. It is, therefore, un- 
necessary, to consider this question.” 


His next contention is- that the executors 
who were trustees had no right to get 
behind the terms.of the Wil whereby the 
2nd defendant was excluded from manage- 
ment of the trust property, and under the 
razinama he is allowed to come in and, 
therefore, the compromise is invalid. And 
he relies on Nataraja: Tambirany. Kailasam 
Pillai (5). That cage does not help him 
because this is not a public office. in the 
Sense. that an. Archaka office is a public 
office and neither the plaintiff nor the 
other ‘executors - have zelinquished their 
rights in favour of the :?nd defendant. In 
the case of a public. charity the Court has 
power to , frame a scheme, and- any two 
persons, may apply. under s 92 of the C. P. 
. Č. for the appointment, of proper trustees 
and for framirfg a scheme ot management. 
Granting for arguments sake.that. the 
testator:s wish that a person should be €x- | 


' (8) 31 0. 357; 8.C. W. N. 191. 
. (4) -23 Ind. Cae. 72; 38M. 850; 26 M. L J. 315; aag 
aL WEN, 286; 1 L..W.-276. 

1: (5) 57 tec Gas. 2 44.M. 283; (1990) M. W. N. 311; 
y 95:18 A. L ór ost 25.0. W. N. 145; BL 
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cluded from trusteeship is binding upon 
the trust, it ‘doés tot take away theg nee 
tion ‘of ihe Court to '&ppoitit Sty do "in 
it thinks fit to be trustees? he 
judgnient i in 0.8. NO. 250 off Dih EC 
this matter was agitated and it was decided 
that the 2nd defendant’ should be app Pont 


ed oné of the titistees: of the charity,” and, 


theréfore, there is “nothing” ih this onten 


tion of the plainüfh ~ 

d find Issue . No: 1 ag gainst, the plaintif. 

Essue: No, 2. 

This is not seriously pressed. I find it 
against the’ “defendants. j 

"Issue No.3. 

The defendants? contention is that the 
suit is barred By limitation." "Thé plaintiffs 
aiiSwer is that hërë was fraud ii ringing 
about” the vàzimüda. and, “therefore,” ‘the 
suit is not barred’ “by limitation. ‘He also 
contends’ ‘that asin as “the plaintiff 
geeks dn recover at ist 


qued DES. qan 
The dio 


a a a e cah OL the ET 
which was improperly alienated pyh im ito 
the prejudice of thé trust. “But in this ase 
the plaintiff was ‘only | "One Of the’ “executors 
and unléss ‘Probate : was granted’ ‘upholding 
the validity of the Will’ he e wil not he: an 
executor.’ In other words, liis ‘position : ‘aS 
executor dépended ‘upon “the validity of tli 

hé 
testator, "T'hat question Raving ‘Been Seriki 
by a decree of Court, cb 18 di 
how the plaintiff can come in "without set- 
ting ‘aside that ‘decree. "His ‘allegation’ that 


* 


juli ~ ‘fo see | 


the compromise was brouglit ‘about by ` 


fraud is not éven gåt out in ‘the’ plaint. He 
only séts' out in ‘para. 9 "of: the plaint 
that’ if was brought: about by ‘collusion. "Hé 
has not proved that. ` Even if he was “able 
to. ‘prove collusion, he ‘Should haye ` "Gomé E "n 
Within 6 years, He dias not "dórie "go. He 
doés not allege that” there was: any. ud 
“Which was ‘discovered “Only * xecéfitly. 
therefore, hold liat the suit is ‘barred | by 
lirnitation: 

T” cannot conclude , this cage without 


observing. that the plaintif has been actuat: 


ed not by laudable motives, ‘bint by Ñl- 
feeling ‘towards the defendants’ on account 
ofthe 2nd defenda t, “Who 48 b on-i Jaw, 
‘having “discarded his ' wife nd ‘married 
another. ‘The feelings between the: “parti eg 
are evidently | bitter, on this. aécount-andl hve 
plant m: ‘order, ato deep HS Re out 
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of. the ddanagéinent. 'of4he., trust properties 
has filed, this: suit, I, therefore, direct. that 
the, plaintif should pay, the. costs. of ‘the 
defendants out ‘of his pocket, The defend- 
ants will have.costs of the’ ‘suit. 

Y. N. Y. ‘Suit dismissed. 
RH. 
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LAHORE. HIGH COURT. 

| Orvin Revision No; 374 or 1924. 

nos os. November 13; 1924.. e 

., Present; Mr. Jüstice Abdul Raoof. 
Fras JODHA MAL:BUDHU. MAL— 

-PLAINTIFE—PETITIONER 
versus. 
DITTA AND, OTHERS-—DEPENDANTS— 


RESPONDENTS. |, 
Hvidence, ‘Act Nn of ,,1872), s; , 84—Account-books, ` 
entries, in, "value of —Corroboration, ; 
‘Entries in books. 'of. ‘account though relevant. under 
8.34 Of the “Evidence ‘Act are Rot by themselves 
safti¢jent proof of the mattérs therein mentioned with- 
out. being: ‘corroborated. . 


Revision of the deofee of the Senior. Sub- 
J udge,, Jhelum, dated; the Ist, April 1994, 
confirming that of. the. Sub-J udge, ‘Pind 
bi. Khan, dated the 18th Ji anuary 

JUUG rand’ Lal ‘for the Dhune "X 
N'T.—There. were dealings 
paires n. ‘the ‘petitioner. and, one Siraju. 
The petitioner used to suppl: goods and 
Siraju ` “used to; make ,pàymen nts. f 
10. time. .Aecofding to:. the. .plaint, on the 
25th da ABuary, 1993. . a balance.of Rs. 563-8-0 
Was ‘struck. by. Biraju after,;settlement of 
the, „account. . e, thereafter, borrowed 
5. '881-13-9.. "He ‘made payments. also and 
the “final: jhalance, against him ,stood ‘at 
Rs, (377-12-0. . To this the plaintiff added 
| 22 3-9. interest, ‘and laid his claim at 
Rs. 400.. The ‘defendants, who are the SONS 
of Siraju u, “pleaded. ignorance of these trans- 
actions. , gh. support, of his: claim the: - plaint- 
M produced his bahis which were re} gularly 
kept, in the Course of.: business ` ‘and he 
Himself ‘appear éd asa ‘witness ‘to “support 
his Allegátions. — . 

"Both. “the Courts. "béldw aigveed i in di&ini8s- 
ing the Suit pom. tlie. ground that the ` 
ine? é "production: of the entriési in thea accou ts 
books and tlie staténient: of the plaintif 
Were ‘not’ sufficient io entitle him tO ae 


dec "T gs gea Sch EA D 3 
The is iwer “Appellate Gourt” doce not find 
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fault with the books dd dois nct hold that 
they ‘were not regularly kept in the course 
of business, but probably the lower Appel- 
late..Court had the provisions of s. 34 of 
the Evid nce Act i in mind when it held that 
the mere entries in the  account-books 
though supported by the plaintiffs own 
statement. were not sufficient to entitle the 
plaintiff to à decree.. It is true that entries 
in books. of account«thou gh relevant are not 
by. themselves. sufficient without being 
corroborated. - Now, in this case, the plaint- 
iff entered into. the witness-box and gave 
evidence on oath supporting the entries 
and the allegations in the plaint. , It does 
not appear from the judgment of the Court 
below ‘that.the statement of the plaintiff 
was-disbelieved by the learned Judge. If 
the statement canbe believed it cannot be 
said that there is no evidence to corroborate 
the entries. , The Judge below has ‘not 
‘decided the appeal before it properly. llis 
judgment, therefore, is set aside and the 
case is sent back to him for decision accord- 
ing tolaw. Parties will be allowed to pro- 
duee further evidence. 
Costs will abide the result and the Court- 
fee paid on the petition for revision shall be 
refunded. 
Z. K. Judgment set aside ; 
r Case sent back. 
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RANGOON HIGH COURT. 
-Crvin REGULAR No. 326 or 1924. 

September 3, 1924, 
.Present:—Mr. Justice Lentai gne. 
ROWE & Co., Ip — PLAINTIFF 
versus 

A TAN THEAN TAIK—D5FENDANT, 
p p Towns, Insolvency Act (III of.1909), s. 
1?—Civil Procedure Code (Act V of 1908), O.II, v. 11 
—Insolvency proceedings —Dischai ge, refusal of —Swit 
against insolvent to recover ‘debt—Leave of Court, whe- 

ther, necessary— P cedure. 

the. refusal of discharge to an insolvent is not 
necessarily a determination of the insolvency proceed- 


ings, ‘atid in spite bf such refusal the bar against the . 


commencement of a Suit against the insolvent after 
the adjudication order laid down by s. 17 of the 
Presidency Towns Insolvency. Act continues to operate 
anda creditor. of the insolyent is not entitled to com- 
mencea suit for the recovery of a debt against tho 
insolvent withcut the leave of the Insolvency ‘Court. 
The plaint in such ‘a suit. must be rejected under O, 
IL r. ll of:the C. P.-C., [p. 911, cols. 1 & 2.] 

Qucre- .—MW hether a procee ing which the Legisla- 
ture ‘has expressly’ prohibited the plaintiff from com- 


mencing tän -tetliüically ‘be -de&éribed as - 4, suit-?. [p.. 


911, col. 2.] 


- 


916 - | 
. Mr, Patel, for the Plaintiff. 

Mr. Gregory, for the Defendant. , 

JUDGMENT.—In this case the plaint- 
iff sues the defendant for Hs. 3,407-10-0 
as the balance due in respect of goods 
supplied to the defendant on credit to the 
value of Rs. 4,681-15-0' in the months of 
January, June, July and October 1922 after 
allowing credit for Rs. 1,274-9-0 paid to 
account. In his written statement the 
defendant admits each’ and every allega- 
tion in the plaint, but alleges that he was 
adjudicated an insolvent on the 20th De- 
cember 1922 and that his discharge was 
refused onthe llth June 1924. He then 
pleads that the plaintiff should, in the 
first instance, have applied for leave to sue 
the defendant before filing the suit; and 
that as the plaintiff had failed. to apply 
for such leave, the suit should be dis- 
missed with costs. 2 

The case came on for hearing on the 
22nd August 1924 .and.I framed the single 
issue:—Having regard to the fact that the 
defendant was adjudicated an insolvent, 
was the leave of the Court necessary under 
s. 17 of Presidency Towns Insolvency Act 
before the institution of the suit? 

The suit 
June 1924, five days after the defendant 
had been refused his discharge in the 
Insolvency Court; and it is contended on 
behalf of the plaintiff that this fact has 
freed the plaintiff from the necessity of 
obtaining the leave ofthe Insolveney Court 
under s. l7 of the Presidency Towns In- 
solvency Act, 1909. The material provi- 
sions of that section.are as follows; “On the 
making of an order of adjudication, the pro- 
perty of the insolvent. wherever situate 
shall vest in the Official Assignee and be- 
come divisible among his creditors and 
thereafier, except as directed by this Act, 
no creditor to whom the insolvent is in- 
debted in respect of any debt provable in 
insolvency shall, during the pendency of 
the insolvency proceedings, have any remedy 
against the property of the insolvent in res- 
pect of the debt, or shall commence any suit 


. or other legal, proceeding except with the 


leave of the Court, and on such terms as 
the Court may impose." Itis unnecessary 
to set out the proviso which saves the rights 
of secured creditors. 

It is urged on behalf of the plaintiff 
that the restriction imposed by this sec- 
tion on the commencement of any suit or 


other legal proceeding is governed and 


ume — — 
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was instituted on -the 16th 
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- limited by the words “during the pendency 


of the insolvency proceedings" and that 
afler the refusal of the dischagge, the in- 
solveney proeeedings were no longer pend- 
ing for the purposes of this section. I 
think that both*of these contentions are 
opén to question. "d 
As regards the first contention, I tbink 

‘that if the section is construed in its 
plain literal meaning, the words 'during 
the pendency of the insolvency proceed- 
ing," being placed after the word "shall" 
and in immediate conjunction with the 
words. “have anv remedy against the pro- 
perty ofthe insolvent.” appear to be limit- 
ed’ in operation to that provision and do 
not appear to govern the subsequent piovi- 
sion beginning with the words “or shall” 
and relating to the commencing of a suit. 
However, it may be that the words in 
question can. be treated as also impliedly 
governing the subsequent provision; but 
evén on such. supposition the operation 
and meaning must be similar to the opera- 
tion of the words in their primary appli- 
cation in the case of the remedies against 
the property of the insolvent which | will 
discuss helow. 

- | find that the double use of the word 
“shall” was not discussed and that the 
provision as to the commencement of a 
suit was’ treated as governed by the words 
“during the pendency of the insolvency... 
proceeding” in the judgment of the Bomhay. 
High Courtin the case of In re Dwarka- 
das Tejbhandgs (1); but the question as to 
when insolvency proceedings ceased to be 
pending was not discussed in that case, 
and the point really decided was that a 
plaint filed without the previous leave of 
the Insolvency Court even ,if filed within 
the period of limitation for such suit, 
could not be given restrospective effect as 
a suit commenced within the period of 
limitation by an order of the Insolvency 
Court granting such leave if mace after 
the suit had become barred hy limitation, 
and on that ground the Insolvency Judge 
refused the leave. 


As regards the second contention that 
the insolvency proceedings are no longer 
pending after the refusal of the discharge, 
I think that the Court cannot ignore the 
fact that the primary operation of the words - 
“during the pendency of the insolvency 
proceedings” is to govern a provision Lar- 


(1) 8} Id. Coo. Mb; 40. 238; 17 Dom. L. R 023, , 
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ring the. existenco- or-continuance of reme- 
dies on the part of a creditor ‘agaiust Lhe 
property of the insolvent. One. of the 
main obje&ts of every adjudication of an 
insolvent is to make his estate divisible 
amongst fhe ereditors, apd it must often 
occur that valuahle assets ‘are still in the 
hands of the Official Assignee and in pro- 
cess of realisation for that purpose at the 
date when the. insolvent applies for his 
final discharge. That being so, it appears 
to be inconceivable that the Legislature 
could have intended that any individual 
unsecured creditor could have the uncon- 
trolled right to attach and in execution 
realise any moneys or property of the in- 
solvent in the possession, of the Official 
Assignee; or that he should have the un- 
controlled right to enforce such remedies 
against property still remaining in the 
possession of the insolvent or in the posses- 
sion of any other person in trust for the 
insolvent, having’ regard tothe fact that 
all such property. is ‘expressly declared by 


‘the section to vest in the Official Assignee. 


On a consideration of this aspect of the ques- 
tion I can see no reason why the actions of 
the Official Assignee in realising the estate 


-and completing | the realisation and paying 


dividends,.if any, and for that purpose ob- 
taining the sanction and directions of the 
‘Insolvency Court should -not be regarded 
as part of the insolvency proceedings even 
when such actions and proceedings -con- 
tinue after the refusal of the final dis- 
charge of the insolvent. For these reasons 
I think thatI would not be justified in adopt- 
ing a construction limiting the operation 
of the provision to the period prior to the 


order ofthe Insolvency Court granting or 


refusing the discharge of the insolvent. I 
think it more probable ‘that the reference 
to the pendency of the insolvency proceed- 
ings was inserted ‘in the-provision in order 
to ~ emphasise the legal effect of a possible 
annulment of an adj udieation. Such opera- 
tion ofthe words may appear to be redund- 
ant; but whatever may .be the proper con- 
struetion of the words in this provision, I 
think that the Court is not justified in 
adopting any construction which overlooks 
the primary operation as a limitation of the 
period during which the remedies-of an in- 
dividual creditor against the property of an 
insolvent are barred; and lam satisfied that 
in such operation. the provision cannot he 
construed as necessarily determined by the 


Aa of the disebari ge. If then the refusal 
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ofthe discharge is .not necessarily a deter- 
mination of the insolvency proceedings, the 
bar against the commencement of, a suit 
after the adjudication order would continue 
to operate, and I must hold that the plaint- 
iff would not thereafter be entitled to com- 
mence a suit for a debt like that claimed 
in.this -casé which was provable in insol- 
vency, without the leaveof the Insolvency 
Court. ° 

The suit now before me will not become 
barred under the Law of Limitation for some 
time to come and it is still possible for the 
plaintiff to obtain the leave of the Insol- 
vency Court within the period of limita- 
tion, and on such leave being given to 
legally commence a like suit. It is, there- 
fore, desirable that no order should he 
passed in this case which would have the 
effect of creating confusion by raising un- 
necessary legal questions on the institution 
of a proper “suit after obtaining the requi- 
site leave. The questions which will arise 
in that event will possibly be analogous to 
the questions arising under the proviso to 
s.17 of the Provincial Small Cause Courts 
Act, 1887, as discussed in the cases of Jeun 
Muchi v. Budhiram Muchi (2) and Assan 
Muhammad Sahib v. Rahiman Sahib (3), but 
I do not think that I would be justified in 
merely passing an order staying proceedings, 
because the section of the Insolvenoy Act 
expressly bars the commencement of ‘this 
proceeding as a suit, and I must, therefore, 
hold that this proceeding has not been pro- 
perly commenced. 

Mr, Patel for the plaintiff has now applied 
that permission be granted to him to with- 
draw the suit with liberty to institute a 
fresh suit for the same claim and on the 
same cause of action under O, XXIII, r. 1: 
and on the hypothetical assumption that 
this proceeding could be regarded as a suit 
I have no doubt that the plaintiff must fail 
by reason of a formal defect within that 
rule, and I, therefore, grant the plaintiff such 
permission to withdraw with liberty to 
bring a fresh suit, subject to payment of the 
costs ; which I award below to the defendant. 

1 have some doubt, however, as to whether 
a proceeding which the Legislature has ex- 
pressly prohibited the plaintiff from com- 


 meneing can technically be described asa 


suit. If the plaint had specifically alleged 


(390. 339: 1 O, L. J. 43 
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~~ plaint. 


JE 
Hiat the ‘defendant Was “an “Widischarg ged 
iùsolvent, and that the suit related to a 
‘debt provable i in the insolvency 1 think that 
` it would Have, been the duty of the Gourt tò 
reject: ihe plaint under “O; II, r. 1 as &'suit 
barred by the provisions of the Insolvency 
Law. 

As the -plaintiff has been gràtited per- 
{ission to withdraw, I think ‘that it willbe 
sufficient if I pass an order rejecting the 
I direct that the plaintiff “dhali 
pay., the defendant'a feé of five gold ‘mohurs 


as the condition df the withdrawal. . a 
B.K.  Plaini rejected. 
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‘Present: — Mr. Justice Harrison and 
' Mr. J usticé Zafar Ali. 
: - BURA AND ANOTEER— PLAINTIFFS— 

‘APPELLANTS 

-  -persus 

NANAK ND ÓTRERS— DERENDANTS— 


+ RESPONDENTS." - 

Eiidenice Act ‘(fr of -1872), ..s. $9— Papérs arid: books 
df. Panda, whether’ admissible. 

; ‘The papers,‘.books, and statement ‘Of a. Panda of 
“Hardwar. are admissible | in evidence. under s. 32 of 
the Evidence “Act forthe pürpose' of proving relation- 


‘ship. : 

Becoud appeal from the- Wecreà vot ithe 
District: Judge, Hoshiarpur, dated ‘the 
19th March 1990, affirming. “that óf ‘the 
Subordinate J udgé, ‘Second’ Class, -Hoshisr- 
pur, ‘dated ‘the: 19th “Agust. 1919. : 

‘Dr. -Nand Lal, for the ‘Appellants. 

Mr. K.J? Rustomji, “for thre: Respondents: 


JUDGMENT. This secotid" appeal: * 
disposed ;,: ‘of ‘by. findings of fact. 
learned District Judge has "held that the 
defendants are ‘desdended fro one "Majju 
in whose name à S0nji "was ‘created, ‘that 
as ‘descendants of .Majju they ATÈ. entitled 
to Succeed’ to this sonji» on the. 'death of 
oné Nihala provided - the Services, On ac- 
‘count of ‘which “it was created “continue 
‘to’ be iil goat A oe them... dt. , has, also 


re Fae 


the District EJ nde: he cone: to" Shia: fading 
egardéng the ee of the ‘defends 
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p party. 


‘delivered’ is -tendered . 


i84 iO: 1924) 


atts to Majju is tot admissible in evi 
denéé. This. consists chiefly of the: papers; 
books and statemernt of a panda of Har- 
war and this’ évidence is cleai€y adnvissiz 
ble ‘under 5. 32 ‘wf the Evidente Act: . He 
has also contégded "that ‘the finding is 
wrong ‘as to the nature of ‘the sonji ana 
that portions of the ‘evidence regarding 
the ‘pedigréé ‘are ‘coiltradictory. ‘to certaiti 
other’ ‘portions. The fündingof fact’ being 
clear ‘we find ‘that they chnnot be- ihi- ` 
pughéd'-oh second ` appeal and Wwe, ‘theré- 
fore, ‘distniss thé appeal ‘with costs. - 

Appeal: disiissed: 
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so & Co PuaNTIFÉS | ” 


versus 
„Messrs. ‘SHAW WALLACE AND Co 
DEFENDANTS. 
Contract’ Ack (IX of 1879 s 96-—Sàle .'on edit 
Insolvency df bue Vendor's Tight to ‘insist -onicash 
payriént-+ Rescission of 2cotract--Resctsston or wrong 
ground—Jaistification on: DEC grounds, riot. known: to 


E 


‘Section 96 of he Contract Act gives a “Yen to the 


"seller in' ‘cases, Where’ the ' property ih the. goods ‘has 


passeldito the büyer.?!It does not'enabla: “the. buyer “40 
insist "on Items: as to credit. after; he. becomes ‘an 
insélvent.’ -H£ the buyer : becomés: insolvent, the. seller, 
notwithstanding he may’ have agreed .to ‘allow crédit 


fof the goods,‘ is sot bound to “deliver: any more goods 


ukidér! the ontrack until the/ptice of the goods not-yeb 
to.him;-and if:a debt-is ‘due 
to him for-godds already delivered, Ae. m entitled’ to 
refuse to ‘deliver any mote till he is paid the" debt-düe 


'lor'those:alreüdy 'délivered, as well as the p price. Ei 


thie stilt to -betdelivered. ifp: :910;-cols.iJ. Zj 
iz parte Stapleton; In re Nathan, (1879)40 Gh: D. 


| 586; 10L. T. 14;27. WR. 32T-and Ex parte Chalmers: 


In re^ vdwards, (1873 3) 8: Ch.^Ap: ` 289; Ao Ts 4. Ch731; 


OB Ti AN 305: 20V r349, relied on. 


Sie insolvency" ofa buyer! ‘doesnot fps facto pat an 
end. to’ the: contract, of. the insolvent. ‚Thet Official 
Assignee or the trastes in bankruptcy. will be entitled 
to have’ thé contract, performed. ' "The trustée’ in Dank- 
roptey bag to elect within à -rédsondble.timeeither’ to 


-inkist on thé performanceof the-contraet or to; put-an 


end tothe contract. i Tf «within. a «reasonable time he 
does"notünform ,the-seller or the, other: ‘party to! the 


contrast’ as to what: héintends,to dè,” he other’ party 


has à rightséither o puran end td'the - contract or .to 
insist'on ‘the contract^being ! performed rand. to: claim 
damages for. the-breach £héreof: fp: 915, col-2,] .. 
E contracting pattywwho,atterhe. has ‘become entitled 
orStusé pérformünce of" his: Contractual obligations, 


"boy e. ge TT 
[84 Í Č; 1924] 
givesa wrong réason for. his jefuüsal'dóes not thereby 
deprive ‘hiself-of a justification which in fact exist- 
ed whether he was aware of it or not. [p.917, col. 1.] 
British and Beningtons, Ltd. v. North Western Ca- 
char Tea Co., (1923) A. 0. 48; 92 L. J. K. B. 62; 128 L. 
T. 422; 28 Com: Càs.:265 and Taylor v. Oakes, Ron- 
corni &:Co., (1922) 38 T. L. R. 349, followed. 


- 
4 
. 


, Braithwaite v. Foreign Hardwood. Co., Ltd., (1905) 9 i 
K. B: 688; 02 L. T.'637; 21 T. T. 
R. ` 413; 10 Com. ‘Gas. 189; 10 Asp. M. C. 52, held 


K. B, 513; 74 L. J. 


overruled, ; 


Messrs. V. V. Srinivasa Iyengar and G. 


Krishnaswami Iyer, for thé Plaintifis. 
Messrs. Nugent Grant and N. Raja Gopa- 
làn, Tor. the Defendants. 


JUDGMENT;--The plaintiffs who are 


piece-goods merchants .'allegé that thev 
entered into ¢ertain contracts with the 
déféndants'for the purchase ofa number of 
Dales ‘of -piece-goods under contracts Nos. 
3311, 3948 to 3350, 3357 to 3360, 3363 to 
5008 aiid 3374 betwéen December 1919 and 
July and August 1920, that they took -de- 
livery ofa number of bales, and 120 bales 
remáiniüg to be delivered to the .plaintifis; 


that on the 28th September 1921 an arrange- .. 


ment was ‘Gore to between the plaintiffs 
and the défendants whereby it was agreed 
that the plaintiffs were to táke délivery of 
the 120 packages within nine months from 
that date, that the defendants, were to 
deliver the said :goods to the ‘plaintiffs 
against the prornissory notés of thé plaint- 
iffs payable 60 days from thedaté of thé 
promissory notés, and that the defendants 
were fo :pay the plaintifis Jan allowance 
of Rs: 30;000 subject to certain conditions: 
‘The plaintiffs took delivery of 15 bales 
‘agaitist promissory notes. . The défendants 
wrote on.the 8th May 1922 that, if the 
plàiütiffs did mot pay -cash for the goods 
they would be sold at their risk. The 
plaintiffs repliéd on the 17th May. 1922 
cancelling the contract with the defendants. 
Thé :plàintiffs pray that the contracts with 
. ‘the defendants berescinded, that the defend- 
ants be restrained by. injunction , from 
selling the goods at their risk, and that 
-they be, further restrained from comnienc- 
ing and prosecuting ahy proceedings in 
arbitration; they also pray for incidental 
reliefs. . e uu" 
The defendants admit several of the 
allegations in the plaint, and contend that 
the arrangement of the 28th Septeniber 1921 
was in consequence. of the heavy loss 
sustained by the plaintifis and that, uf 
ordér to inducé them ‘to fulfil theif con- 


- fact; they (defendants) made certain cons 


90 
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cessions, that thé plaintiffs defaulted to 
perform their part of the contract, that they 
themselves did not break their contract. 
with the plaintiffs, and that the plaintiffs 
are not entitled to any relief. 
. The follewing issues have been framed:— 
1. What are the terms of the suit con: 
tract? >» 
2. Were the contracts superseded by thé 
létter of the 28th September 1921? on 
3. Was there a breach of the éontracts, 
and if so, by whom, and if there was supres- 
sion of the contracts by Ex. A was there 
a breach thereof and, if so, by whom? 
; To what relief are the plaintiils 
entitled ? 


The Contracts which are the subject- 
matter of this suit are Nos, 3311, 3348 to 
3350, 3357 to 3360, 3363 to 3368 and 3314. 
They afe marked Exs. A and P. Under the 
terms of the contracts the plaintiffs were to 
take delivery of the, goods by paying cash. 
By letter dated the 28th September 1921 the 
deféndants agreed among other things to 
give credit for 60 days. Ex. A is by the 
defendants to the plaintiffs, and itis in 
these terms:— ~~ 

“In Consideration of your taking delivery 
of the above mentioned goods in full 
within 9 months from to-day, delivery to 
be made against 60 days promis&diy notes, 
We will pay you an allowanée stibject to 
the following conditions: —_ 

1, Your present ovérdue promissory 
notes amounting to, Rs. .24,362-4-6 are to 
be paid by you in full within 15 days from 
thisdaté. , 
..2. Theallowance will only be paid to 
you on completion of delivery of and pay- 
ment for the 120 balés. | 

3. Should ahy promissoty notes become 
overdue the allówánce will be subject to 
e eU "e E ae 

4, Allowance Rs. 30,000 (Rupees thirt 
‘thousand only). We shall Belin to d 


+ 


. your.confirmation of the foregoing." 


It is not disputed that this letter was the 
result of negotiations betwetn the plaintiffs 


‘aid the defendants owing to a falling mar- 


‘ket in order to enable the plaintiffs to take 
delivery of the goods contrácted to be pur- 
chased by thém. It is admitted that after 
the date of this letter plaintiffs took delivery 
of only 15 packages. One hundréd and five 
packagés were not taken delivery of. On 
.the 8th May 1922 defendants wrot® Ex. D, 
which is in thesé- terms: = | 


re 


814; 
^ Dear Sirs, . - m P. Ae 

‘Contracts Nos. 3311, 3348 to 3350, 3357 to 
3360, 3363 to 3368 and 3374. . EE 

120 packages of dhoties and saries. 

We addressed you on the 28th of Septem- 
ber last under the above heading and would 
‘now call special attention to our writings of 
that date, which was confirmed by you on 
the same date. You undertook to clear the 
""ebove.goods in full by the. end of next 
month, but.so far you have taken delivery 
of 15- packages only, which is not at all 
| satisfactory. Please note that unless you 
considerably reduce your stocks by taking 
delivery of and paying for the goods,.we 
shall be obliged to take steps to dispose of 
the .sdme, on your account in accordance 
with the terms of your signed contracts. . 
" The plaintiffs wrote Ex. E on the 17th 
May /1922 in which they referred to their 
dealings with the defendants since 1909 and 
after mentioning: a number.of other things 


^ 


they said: “You write-in your letter of 8th: 


May 1922 asking us to pay cash and take 
' deliyery. You have no right to do so. As 
you bave broken the arrangement we have 
cancelled all these contracts with you.” In 
reply.to Ex. E, the defendants wrote Ex. F 
on the 20th May 1922 in whieh they stated 
the circumstances under which Ex. A came 
‘to be written, that it was purely an act of 
grace on their part to give certain conces- 
sions to the plaintiffs and that they receiv- 
‘ed no consideration for showing' such con- 
cession. They further stated that owing.to 
certain circumstances they were obliged to 
- insist- upon the terms contained in the 
signed. contracts. .A number of letters 
passed between the plaintiffs and the defend- 
ants which are marked Exs. G to N. It 
is unnecessary to refer to them, for, they do 
not advance the case of either party. The 
contention ofthe plaintiffs is that by Ex. A 
the defendant undertook to give delivery 
against promissory notes payable within 60 
days; in other,words, that the defendants 
contracted to give credit to the plaintiffs 
‘for 60 days, and this .term of the contract 
‘was in supersebsion of the term ‘of the con- 
Araet contained in Exs. O and P under 
‘which the plaintiffs were obliged.to pay 
cash ‘against delivery; that inasmuch as 
"defendants wrote Ex. D insisting upon pay- 
ment of cash against delivery they "made 
it impossible for the: plaintiffs to perform 
"the contract and that, therefore, they were 
justified" in putting an end to the contracts. 
jt is argued that but for the agreement to 
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give credit for 60 days the plaintiffs would 
not have undertaken to take degivery of 
the goods contracted for by them, ‘that the 
giving of the credit being an important 
item of the contret the defendants. by 
refusing to give credit have broken one of 
the most: important terms of the contract 
and given the plaintiffs the right to put 
an end to the contract. ; 

The plaintiffs had been. dealing with. 
the defendants since the year '1909, and 
the terms on which business was done are 
contained in Ex. B, dated Ist February 1909. 
Ex. C dated 29th April 1915 written by the 
defendants ‘to the" plaintiffs contains an 
agreement by which the former undertook 
to give the latter 90 days credit. But the 
contracts Exs. O and P do not contain any: 
term as to giving credit but require the: 


plaintiffs to pay cash against delivery. EX. — 


A gives the plaintiffs the right to demand. 
delivery against promissory notes payable 
within 60 days. It is not seriously disputed ' 
by the defendants that Ex. A contains an 
important term of the contract in variation 
of these contained in Exs. O and P. The 
question is whether the defendants by: 
writing Ex. D, and asking.the plaintiffs to 
pay cash against delivery have broken an 
important term of the contract which would 
justify the plaintiffs in putting an end. to 
the contracts, Ifone party to a contract 
breaks an important term of. the contract, 
the other party is entitled to put an end to 
the contract.. The real question in this 
case is whether, owing to certain circum- 
stances which happened, the defendants were 
justified in asking for cash against delivery 
or, in other words, whether they were 
entitled to alter one of the terms of the. 
contraot. | l 

The plaintiffs have not adduced:any oral 
evidence. The defendants’ case is that the 
plaintiffs became hopelessly insolvent in 
1922, that they had information- about -the 
insolvency of the plaintiffs and that was the ` 
reason for their insisting on the plaintiffs. 
paying cash before taking delivery. Defend- 
ants have examined the agent of their 
Dubashes, who swears that he had reliable 
information that the plaintiffs were.unable 
‘to meet their liabilities. The defendants’ 
second witness, Ramanuja‘*Razu, head clerk 
of the National Bank, produced Ex. IV 
series—letters written by the National Bank 
“to the plaintifis—which show:that the plaint- 
ilfs were. heavily indebted to. the Bank 


„and that they. were unable to meet their - 
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liabilities. The plaintiffs wrote on the 7th 
May 1922 a letter to the Imperial Bank of 
Madras, (py of which is marked Ex. 1, in 
which they gave a statement of their assets 
and liabilities and intimated plainly that 
they would be able to pay only 30 to 40 
per cent. of their debts. Abdul Shukur 
Sahib, a partner of the plaintiffs’ firm, 
was examined in the insolvency pro- 
ceedings (his deposition is marked 
Ex. III) and he stated that he wrote the 
. original of Ex. land produced a-copy of it 
berore the Deputy Registrar during his 
public examination; and he admitted the 


truth of the contents of the letter; as a’ 


matter of fact, the plaintiffs were adjudicat- 
ed insolvents on a petition presented on 
s September 1922. (Vide Exs. IIT and 

In these circumstances the question is 
whether the defendants were justified in 
insisting on cash being paid, notwithstand- 
ing the agreement to give 60 days time. Mr. 
. V. V. Srinivasa Iyengar, who appears for the 
- plaintiffs, urges’ that the giving of credit 
being an important term the defendants 
were not justified in breaking the term of 
the contract. His contention is that, inas- 
much asthey insisted on delivery, they 


should have given 60 days credit and that: 


they had no right to insist on the, plaintiffs 
taking delivery of the goods and at the 
same time to refuse to give credit. He 
 . reHeson s, 96 of the Contract Act, and 
argues, that if the buyer becomes insolvent 
before'delivery of the goods,.the seller has 
aright to retain the goods. In other words 
the seller can keep the goods, ifhe finds 
that the buyer has become an insolvent; and 
by doing so he puts an end to the contract, 
It is difficult to follow this argument. Sec- 


tion 96 entitles a buyer to take delivery of : 


goods where the payment is to be made at a 
future day and no time is fixed for the 
delivery of the goods, but it givés the seller a 
right to retain the goods, ifthe buyer becomes 
an insolvent before delivery of the goods. 
The latter portion of the section which 
gives a lien in favour of the seller applies 
to cases where the properties in the goods 
have passed to the buyer, for a seller cannot 


be said to have a lien over his own goods. , 


He can have a lien only on goods which 
have become the*buyer's. - Where there is a 
contract forthe sale of. unascertained goods, 
the property in the goods does not pass to 


the buyer till the goods are -ascertained or 


appropriated.. towards the contract, In 


3 


~ 
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this case the plaintiffs contracted 1o buy 
from the defendants & certain number of 
bales of dhoties and sáries. Till the bales 


‘were appropriated towards the particular 


contract the property in the bales did not 
pass to the buyer. It would be against all 
rules of construction to hold thata buyer 
has alien on the goods which are his own, 
the property in which has not passed to the 
buyer. As soon as, goods are appropriated 


to a particular contract by selection op ~ 


otherwise the:property in the goods passes 
tothe buyer, and if the goods happen to be 
under the contract ofthe seller the latter 
has,a lien. on them for unpaid purchase 
money. 

Mr. Srinivasa Iyengar’s argumentis that 
it would be monstrous to allow a seller to 
break an important term of the contract 
merely because the plaintiffs have become 
insolvents and at the same time allow him 
to insist on the contract being performed. 
Itis settled law that the insolvency of a 
buyer does not ipso facto put an end to the 
contracts, 


== The Official Assignee or the trustee in 


bankruptcy will be entitled to have the 
contract performed. The trustee in bank- 
ruptcy has to elect within a reasonable 
time either to insist on the performance of 
the contract orto put an end to the con- 
tract. If within a reasonable time he does 
not inform the seller or the other party to 
the contract as to what he intends to do, 
the other party has a right either to put an 
end to the contract or to insist on the con- 
tract being performed and toclaim damages: 
for the breach thereof. Mr. Srinivasa 
Iyengar relies strongly on an observation 
of Brett, J., afterwards Lord Esher in 
Morgan v. Bain (1) which is as follows: 
“Tf the purchaser insists on delivery, the 
vendor may refuse to deliver except on 
payment in cash, But if the vendor 
insists on delivery, the purchaser not wish- 
ing to go on with the contract, I take it the 
vendor can only insist on delivering in ac- 
cordance with the contract, that is, he must 
give credit to an insolvent party.". The 
facts on the case are:—The flefendants sold 
to the plaintiffs 200 tons of iron, to be 
delivered 25 tons monthly and agreed to 
take 4 months’ bills. No,delivery was made 
till the Ist of April. Onthe 12th of March 
the plaintifis found themselves to be insol- 
vents and gave notice of the fact to the 

(1) (1875) 10 C. P. 15 at p. 27; 44 L. J. O. P. 47; 31 D, 
T.6185,28W.R.299 — 00000 0t 


= 


‘in May. 


|| | 


1b 


a. petition in the Bankruptcy Court for 


‘liquidation by arrangement or composition. 


No delivery was made by the defendants or 


‘claimed by the plaintiffs in April. Owing to 


arising market the plaintiffs claimed delivery 
The ‘defendants declined to give 
‘delivery and the plaintiffs brought the action. 

It was held that there was a rescission of 


‘end to the contract before May. Brett, .J., 

‘held that the contract was.put an end to by 
‘the parties. In the course of the judg gment 
he, no doubt makes. the observation already 
‘quoted; but that observation has to be taken 


‘in connection with the facts of the case. 


‘According to: the terms of the contract, 
‘the defendants were bound to deliver 
monthly ` so many tons. They did' not 
‘deliver nor were they asked to deliver in 
‘April. Tf they of their own accord deliver- 
‘ed the goods, they could only have done so 
according to the terms of the contract, and 
‘could not have insisted upon cash being 
paid. But in this case the plaintiffs were 
"to^take delivery from the defendants and it 
‘was optional with the defendants to delivery 
‘tthe goods or not to the plaintiffs by reason 
‘of the insolvency ofthe latter. No person 
‘would deliver goods to an insolvent know- 
‘ing perfectly well that he would not be 
able to pay for.the goods. 'The argument 
is; that, if the seller.i is unwiling to give 
redi as agreed to by him, it must be con- 
‘sidered’ that the Gontract.is at an end and 


as s. 97 of the Contract Act gives the seller’ 


only the right to: retain the goods, there 
18 no warrant in law for such a position. 
The insolvency of the plaintiffs altered, one 
of the important terms of the contract. 
Bection 96 does not enable a buyer to say 
the moment'the seller refused to give credit 
that the contract is at an end. It is un- 


necessary ` to pursue this argument further; 


for, l' hold thats. 96 gives a lien to the 


gellért i in cases where the property in the 


gdods has passed tothe buyer. It does-not 
étiable the buyer to insist on the terms as 
toicredit when he becomes 'an. insolvent. 
Owing to the insolvency of the buyer the 


Seller is entitled to insist on cash being 


paid. 
In Ex parte Stapleton; In re Nathan (2), 


Jessel, M. R. held that the:insolvency of the’ 
2i cA So JAG 


s? (1879) 40 ‘Oh, D, 986; 40 L, T, 14;. 
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defendants. On the 16th of March they filed 


.and was.announced to the vendor. 
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“buyer entitled the seller to insist on cash pay- 


ment. He observed at page590*a TTL 
“The sale of the cargo was for a price to be 
paid by acceptance which were to be given 
by the debtor. Long before the cargo arriv- 
ed the insolvency of the debtor was known, 
What 
was the consequence to him ? It would be 


absurd to suppose that he, not having then 
the contract before the 13th of May. Lord ` 
“Coleridge, C. J., held that the facts in evi- 
‘dence showed that the plaintiffs put an, 


parted with the cargo, was bound to part 
with it in exchange for acceptances of the 
debtor which were worthless, or nearly so 
Aen A a Bana I am of opinion that if 
a person who has ehtered into a contract of 
this kind gives to the vendor before he has 
parted with the goods that which amounts 


'in effect to this notice, ‘I have parted with 


all my property, and am unable to pay the 
price agreed upon’, it is equivalent to a 
repudiátion cf the contract. Of course that 
would not affect the right of the trustee 
in the liquidation to elect to fulfil the con- 
tract,on paying the price in cash, provided 
that he does so within a reasonable time. 
But, if he does not do that, I think the vendor 
is entitled to treat the contract as broken, : 
without making any tender of the goods 
to the trustees. If that be so, and the con- 
tract is broken, the damages for the breach 
are plainly, if ‘the market is falling, . the 
difference between the contract price and 
the price obtained on the re-sale.” 

In Ex parte Chalmers; In re Edwards (3°, 
Sir George Mellish, L. J., sums up the law 
in the followi ing terms: "I am of opinion 
that the result of the authorities is this— `` 
that i in such a ease the seller, notwithstand- 
ing he may have agreed to allow credit for. 
the goods, is not bound to deliver any 
more goods under the contract until the 
price of the goods not yet delivered is 
tendered’ to him; and that, if a debt is due. 
to him for goods already delivered, he is 
entitled to refuse to deliver any more till 


‘heis paid the debt due for those already 


delivered, as well as the price of those still 
to be délivered. į 


.Í do not consider that Ex. D. is an ab- 
solute réfusal by the defendants to perform 
their.part of.the contract. They only. inti- 
mated that cash should be paid before 
delivery was taken. That was not a suffi- 
cient justification for -the plaintiffs to’ 
cancel the contracts, as they did by writ- 


ing Ex, E.- 
E) E) k Ch, App. 289; 42 L. J. Ch; 37; 28 L, T. 325; 


“Wage io OR. D [Ed] 
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It was argued rather feebly that the de- 
fendants were not entitled to shift the 
ground in Wefending thissuit by setting up 
a defence which they did not set upin the 
correspondence, In the correspondence the 
defendants denied that-giving credit for 60 


‘days wasone ofthe terms of the contract, . 


and they insisted on cash against delivery 
. relying. upon the terms of the suit contract. 
.The defendants can rely upon: circum- 
. stances which have come to their knowledge 
subsequent-to the alleged breach, provided 
sueh circumstances. would be a sufficient 
answer to the plaintiffs’ claim. 
' The authority of the-well-known case of 
Braithwaite. Foreign Hardwood Cò., Lid. (4), 
is. very much shaken by the,observations:of 


Eord Sumner in British and Beningtons, Ltd. . 


. v. North Western Cachar Tea Co. (5). The 
learned Lord observed at page. 71*' in refer- 
. enceto. Braitwait's case,(4):—~T-do. not. think 
that the-case, as:reported; laysit down that a 


buyer who has repudiated a contract for a’ 


given reason which fails him, has, therefore, 
. no other opportunity. of defence either as to 
“the whole or as-to, part, but-must fail utterly. 
If he had repudiated giving no reason at all, 


I suppose all reasons.and all defences in, 


the action, partial or complete, would be 
open to him. His notices:certainly are im- 
material, and I do not see why his*reasons 
should be crueial.” In Taylor v. Oakes, 
Roncoroni & Co. (6), Greer, J., observes. as 
follows:—‘Tt is along established rule of 
law: that a contracting: party who, after he 
has become entitled. to. refuse. Performance 
of his-contractualobligations, gives. à wrong 
reason for . his. refusal, does not thereby 


deprive.himseM of a justification which in’ 


fact.existed, whether. he was aware of it or 
not?" Edo not think that the: evidence on 
record. warrants the: plaintiffs to. say that 
the. defendants gave.a wrong reason for in- 
sisting.on.cash payment and, therefore, they 
are unable to show that. by reason of the 
“insolvency of the; plaintiffs they were. entitl- 
ed to insist on; cash payment. Though the 
defendants did not explicitly sav that. they 
insisted on. cash. payment by reason of, the 


“insolvency, of the, plaintiffs they speak of. 


the. cireumstances, which have. supervened 


(4) (1905) 2 K. B. 543; 74 L. J: K. B. 688; 92 L. T. 


637; 21 T.L. Ri £13; 10°@om. Cas: 189; 10:Asp: M. OC. 


52. í 

(5) (1923) A. O. 48; 92 L. J. K..B., 62; 128. L, T. 422;.28 
- Com. Cas. 265." ; 

. (0)(1922) 38 T. L. R: 349: 
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since writing Ex, A which constrained them 
to insist- on cash payment against delivery. 
I think the letters contain sufficient indica- 
tion as to what was in the mind of the de- 
fendants at the time. I hold that there is 
nothing in this contention of the plaintiffs. 
I find Issue No. 2'in the affirmative. 
Ifind that the breach of the contract was 
by plaintifis. In the result the plaintiffs 
are not entitled to the reliefs asked for by 
them, and I clismiss their suit with costs, 
Two Counsel. 
Suit dismissed. 
N. H. 


LAHORE HIGH COURT. 
SEgcouNp Crvin ArPzíAL No. 475 or 1923, 
mE April 23, 1924. i 

Present:—Mr. Justice Campbell. 

BISHNA-——DEFENDANT—A PPELLANT 


versus 
SAPURAN SINGH AND OTHERS— 

. PLAINTIFF8— RESPONDENTS. 
- Go-sharers— Common land—Exelusive use by one co- 
sharer—Injunction, suit for—Opening door on common 
land, whether exclusive user. 
“No individual proprietor can appropriate-to him- 
self a portion of the common land and use itin such 
a way as-to affect the rights of all the co-sharers at 
the time of partition. The other co-sharers who 
come into Court to restrain such individual without 
any delay are not obliged to show material and 
substantial injury. [p. 918, col. 1] 

Manji v. Ghulam Muhammad, 57 Ind. Cas. 207; 1L. 


. 949; followed. 


The fact that a  co-sharer opens a door on to a 
piece of common land gives him acertain exclusive 
right to a portion of that plot and the position of 
the door alters the character of the plot as common 
land reserved for the common purposes of the vil- 
lage. In such a case the other co-sharers are entitled 
to restrain such co-sharer from using the dooras a 
Ton of egress oringress from and to his house. 
1010. 

Second appeal from the decree of the 
Distriet Judge, Ludhiana, dated the 18th 
February 1923, reversing that of the Munsif, 
First Class, Samrala, dated the 16th Novem- 
ber 1922. 

Dr. Nand Lal, for the Appellant. 

Lala Amarnath Chona for* Lala Badri 
Das, R. B., for the Respondents, ; 

JUDGMENT.—The suit was by a 
number of proprietors of the village Bijli- 
pur in the Ludhiana Distriet for an in- 
junction against another proprietor, Bishna 
requiring him to close a door opening on. 


"to a certain plot of shamilat land parked 


on the plan as A. D. C. F, E. B. and to 


“=m, ^ Suit was decreed. 
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“remove a manger constructed by him on ` 


‘that land... . —. ; 
The Trial Court dismissed the suit but 
X on- appeal the District Judge held that the 
plot above specified ^ was ` common 
land reserved for the common purposes 
of the. village and - that Bishna had no 
right to appropriate to himself any portion 
of it.. The appeal was accepted .and ‘the 
`. | Bishna has come to this Court on second 
appeal. -The finding of the District Judge 
as to the character of the land on which 
the manger 
, front of the door is one of fact and cannot 
.be attacked in second appeal. So far as 


. ,- the manger is concerned there is nothing 


possible to be said on behalf of thé appel- 
lant in view of what has been ‘ruled in 
Manji v. Ghulam "Muhammad ` (1), namely, 
that it is a well-established. custom’ that 
no individual proprietor can appropriate 
to himself a portion of the common land 
and use it in such a way as to affect the 


rights of all the co-sharers at the time of : 


' the partition, and that plaintiffs who come 
.into Court to restrain such individual 


without any delay are not obliged to show - 


- -material and substantial injury. 


"The question of the door is not so easy, ` 
since, at first sight, there appears no reason - 


why Bishna who has a perfect right to 
enter upon this land. together. with his 
other co-proprietors should not be allowed 
^to do so from his own house by means of 
a door. From a practical common ‘sense 
| view, however, itis obvious that if Bishna 
is allowed to keep the. door open this will 
give him a certain exclusive right to a 
portion of the plot and that the presence 
of the door will ‘alter the character of the 


plot, or at least of a portion of it, as 


.common land reserved for the common pur- 
poses of the village. Bishna will be in a 
position to use the land in a manner in 
which no other proprietor is able to use 
it and on the whole I am not prepared 
to interfere, with the decision ofthe lower 
Pe Gourt that the, door must be 
closed, 


The appeal fails and is dismissed with : 


,cósts. 
ee ` Appeal dismissed. 
(1) 57 Ind.Cas 207; 1 L. 249. E 
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RANGOON HIGH COURT. . 
First Orvin APPEAL No. 64 pr 1923, 
July 18, 1924. : i 
Present :—Mr.. Justice Young and 
; oe Mr. Justice Carr. 

MA NAN SHWE AND oTHERS—APPELLANTS . 
a . versus um i 
“MA SHIN AND ANOTHER— RESPONDENTS. 

Buddhist Law, Burmese—Inheritance—Children and 
‘grandchildren from different ‘marriages, contest be- 
tween—Residence with grandparents, whether neces- 
sary, pe 

The general rule of Burmese Buddhist Law that ina 
division between children and grandchildren the latter 
take only one-fourth of the- share to which their parent 

-would have heen entitled if alive, is not applicable to a 

ease where the children on the one hand and the grand- 

children on the other are the offspring of different mar- 

riages. In sucha case the grandchildren are entitled 
to the share to which their parent would have been 
' entitled if alive.-|p. 920, col. 1.] 

The. requirement that the grandchildren should' 
live with the grandparents, in order that they 
“should be entitled to inherit at all, is now obsolete. 
In any case this requirement does not apply toa case 
where neither the children nor, the grandchildren live 
with the deceased: [p. 920, col. 2.) 

« Case-law discussed, 
"First appeal against the decree of ‘the 
as ut Court, Pegu, in Civil Suit No. 46 of 
. 1922. ; 

Mr. Halker, for the Appellants. 
Mr. Tun Byu, for the Respondents. 
l JUDGMENT. 

Carr, J.—The facts of this case are as 
-follows: U Nge was divorced from ‘his 
‘first wife and there are- no children by 
“that marriage. He then married Ma Shwe , 

Thet and had by, her one son, the original 

defendant, Po San Dun, since deceased. and | 
now represented by the appellants, his 

widow and minor children. Ma Shwe Thet 

died while Po San Dun was very young. 
and U Nge then. married Ma Shwe Ywet. 

-By hèr he had one - daughter, Ma Mya, 

who married and died before either of her 
"parents, leaving two children, who are the” 
‘plaintiffs. Next Ma Shwe Ywet died 

and: U Nge married a fourth wife, Ma 
' Thein Me. Next U Nge died, and since 
‘his death Ma Thein Me has- also died, 
leaving no children. TRE 

On the death of U Nge the defendant, 
who had been for many years living in 
Upper Burma, came back and took posses- 
sion of the estate. He alleges that he 
then’ partitioned the estate with Ma Thein 

Me, but this is denied and he has made no 
attempt to prove it. -, d 
The plaintiffs, the grandchildren of U 


. Nge and Ma- Shwe Ywet, sued, for- their 


share of the estate, which they claimed to 


"EE 
t 
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estate was the jointly acquired property 
of U Nge and Ma Shwe Ywet. Po San 
Dun cont®ted this allegation of fact but 
ihe Distriet Court has found against him 
and this question has nob been raised in 
this appeal. 

' Two minor points may be dealt with 
first. It is alleged that Ma Shwe Ywet 
died and U Nge re-married. eighteen years 
ago and that the plaintiffs’ right to claim 
a share of the inheritance accrued then, 
and that the suit is,. therefore, time-barred, 
I do not.think it necessary to discuss the 
question whether the plaintiffs had a right 
to claim' a share at the time.of the re-mar- 
riage of their grandfather after the death 
of ‘their grandmother. : What they ara 
claiming now is their share of the estate 
of U Nge and since he died only five years 
or so ago the suit is clearly not barred. 
That the amount of their share may de- 
pend on the joint ownership of their grand- 
‘mother does not seem to me to affect the 
question of limitation at all. 


The fifth ground of appeal is that “the 


learned Judge. ought to have appointed a 
Commissioner to go into the question of 
„assets and liabilities of the deceased special- 
ly when the property is encumbered with 
a mortgage.” 

There is not in the trial record any 
mention of a mortgage. The assets and 
liabilities of the estate were set down in 
_ schedules arnexed to the plaint and the 
. correctness of these was admitted. There 
was, therefore, no. need to go to the ex- 
pense of ap pointing a Commissioner. : 

"The important question in the suit.is 
. what, on the faets set out, are the respec- 
. tive shares to which the plaintiffs and the 
defendant are entitled ? 


This resolves itself into the question 
whether the general rule that in a division 
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be two-thirds, on the ground that the whole 
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daughter by the second wife, The defend- 
anis were grandehildren by the third 
wife, and their mother had died before 
either of her parents. It was found that 
all the property had been aequired during 
the third marriage. The Judicial Commis- 
sioner held. that the share of the children 
by the marriage during which the property 
was acquired was double that of the child- 
ren of amy other marriage. He accord- 
ingly. gave the defendants one-half and the 
plaintiff one-quarter. : 

It:was contended that the defendants, as 


-out of time grandchildren, were entitled 


w 


between children and grandchildren the | 


.latter take only one-fourth of the share to 
which their parent would háve been entitled 
if alive, is applieable when .the children 
on the one hand and the grandchildren on 
‘the other are the offspring of different 


marriag ges. 


In “Ma Min E v. Ma Kyaw Thin (1), the 
estate in question was that of U Yauk, who 
had had threeewives, There was a erand- 
child by the first wife but' she. was "not a 
party to the suit. The plaintiff was a 

(1) P J. L. B. 361... zu 


* 
| 9 


to only one-fourth of their mother's share, 
under the rules in Manukye, X, 15. This 
contention was disallowed, but no reason 
was given beyond that in the Judicial 
Commissioners opinion those rules apply 
only to descendants of the same parents. . 

In Ma Pu v. Ma, Le (2),'the deceased U Po 
had had three.wives. The plaintiff was his 
child by his first wife, Ma Si. Her mother 
had died before U Po, but it is not clear 
whether she died before Ma Sai or not. 
There is. a slight indication that Ma Si 
died first, but this can hardly be relied 
upon and the question is not very import- 


‘ant. 


The defendants were the children of U 
Po by his third wife, who died before her 
husband. 

The.Courts iow gave the plaintiff three- 
fourths of the payin property and one- 
eighth of the letteipwa. Birks, J., held that 


those would have been her shares had she 


not been an out of time grandchild, but 
applied the rules in Manukye, X, 15, and 
gave her only one-fourth of those shares. 
He did not refer to Ma Min E's case (1). 
Thus there are two directly contradietory 
decisions, neither of which gave any real 
basis for an answer to the question before 


8. es 

May Oung, Leading Cases, 250-251, favours 
the view taken in Ma Min E’s case (1) sub- 
mitting that Manukye, X, 21, contains the 
principle applicable. 


Manukye, X, 20,. provides for the case of 
the gr andmother marrying,again, after the 
death of the grandfather, and herself dying 
without issue of the second marriage. It 


provides that if she has any children they 


‘are to take three-fourths and the step- 


grandfather one-fourth of her separate pro- 
perty. But ifshe has only grandchildren 


(2) 1L B. R. 93. , 


t n 
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they take -only. oné-half- of -the separate 
property, the step- grandfather taking the 
other half. 

‘Section 21 deals with the same case 
where there are children by the second 
marraige. Then the step-grandfather takes 
one-fourth, the children ‘of the second 
marriage two-fifths of three-fourths, or six 
twentieths, and the granchildren three- 
fifths, of three-fourths or nine-twWentieths. 

Thus the share which was ten in the 
first case is reduced to nine in the second 
which is only a very slight reduction. 
The fact remains, however, "that the share 
of the grandohildren is considerably less 
than would be given to children, though 
the reduction falls far short of that pro- 
vided forin s. 15. On the other hand it 
is | noticeable that the grandchildren by the 
first marriage get a larger share of the 
separate property of their grandmother 

than do her own children by the second 
marriage. The Burmese word that I have 
rendered as “separate” is payin, which I 


take to mean merely property brought by 


her. to the second marriage. It may-or 
may. not have been leitetpwa of the first 
marriage. 

The case of a division between the 
grandchildren by one marriage and the 
children by. another I cannot "find dealt 
with anywhere. It is impossible, however, 
to suppose that in such a case the children 
of the second marriage would be entitled 
to a larger share than they and their 
father together. would have taken had their 
father been alive. 

The. conclusion I draw, therefore, is that 
the, rule. contained in Manukye, X, 15, is 
not applicable where the division is Þe- 
tween the children of one marriage and the 
-grandchildren of another. There are in- 
dications that in such a case the. grand- 
children would have received ‘a smaller 
share than would have been given to their 
parent if alive, but I can find no material 
for a decision as. to the extent to which 
their share would have been reduced I 
think, therefore, that the only course open 
to us now is.to. give them unreduced the 
share of their *parents. It may be noted 
that Attasankhepa, 295, which gives, firstly, 
the same rule.as Manukye, 20, “for division 
between the. grandchildren and step-grand- 
parent, adds an. alternative. rule under 
which the grandchildren would: take four- 
fifths and the step-grandparent only one- 
fifth. And while Manukye, X; 20, makes it 

* 
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necessary that the grandchildren - should 
live with the grandparents in order that 
they should be entitled to inherit: at all, 
this requirement is absent from bÉth ss. 225, 
226 of Attasankhepa. This requirement is, 
I think, now: obsolete. In any case it could 
hardly ‘apply in the present- case, where 
neither the son nor the grandéhildren lived 
with the deceased. 

The case of Sein Tun v. Mi On Kra Zan 
(3) may also be mentioned. This was a 
case of partition between a granchild of 
the first wife on the one side, and the 
second wife and her. child on the other: 
Sections 226 of Attasankhepa and 271 of 
the Digest were directly applied and it 
was held that the grandchild was entitled 
to nine-twentieths, of the atetpa pr operty of 
the second marriage and oné-eighth of the 
lettetpwa. The learned Judge ‘remarked : 
“The question of-the grandchildren being 
out of time, cannot arise, because the sec- 
tion provides specifically- for grandchildren 
whose parents predeceased one. of the 
grandparents.” Nothing was said about 
joint: or separate living. 
 Ihold that the plaintiffs are entitled: to 
the share to which their-mother- would. have 
been entitled had she been living and 
that this has- been correctly. assessed as, 
two-thirds. 

But ine view of the difficulty and ob- 
scurity of the question of law involved, I 
think thatit is just that the costs of both 
parties. should be charged tothe: estate. 

I would, therefore, slightly modify the 
deeree of the District Court and ‘give a 
final decree directing, (1) that the. defendants 
do deliver to the plaintiffs two-thirds of 
the lands in suit, as set out in Seh. A 
to the plaint, and (2) that from the. net' 
amount of moveable assets as set out 
in Sehs B and, O to. the plaint, viz, 
Rs, 6,726-6-0, there. be deducted, the. sum 
total of the. costs of both parties, in. all 
Courts, and that the. defendant do- pay. 
to the plaintiffs. two-thirds of the balance 
remaining plus the costs of the plaintiffs 
as. so, deduoted. 

Young, J.—1 concur. 

Z. K. 


(3) 3 L. B. R. 219. ` 
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: MADRAS. HIGH COURT. 
' §xgconp Orvin APPEAL No, 931 op 1923, 
. duly 23, 1924. 
Prese&t:—Mr. Justice Devadoss. 
KONOHADA LATCHAYYA 
SUBUDHI—PLAINTIFF4- APPELLANT. 


VETSUS. 
VELUPULA SEETHARAM AY Y A 
‘AND. OTHERS--DEEENDANTS Nos, 3. To. 7 AND l— 
l RESPONDENTS. 
Evidence Act (L of 1872), ss. 58 to 68—Document, 
proof of—Copy of copy filed—Objection in appeal. 
"' The rujes as, regards the production of documents 
“and ‘strict proof of-documents as contained in the Evi- 
: dence. Act can be dispensed: with by: consent of parties, 
. and when parties agree to, treat a document, aa evi- 
dence, if is not open to,one sideor the other to object 


to such a document in appeal or.at a later stage. [p. 921,. 


col. 2, 


geome 


Se ate 


Berhampore, in ©, S. No. 596; of-1917. 
Mr. €. Sambasiva Row, forthe Appellant. 
Mr. B. Jagannadha .Doss, for the Re- 
spondents. 
JUDGMENT.—The point argued i 
this, appeal is that the learned Judge 
was wrong in’ excluding from? considera- 
tiom Ex. A relied: on by the plaintiff in 
support of his. claim. The plaintiff is 
the. appelant here, The learned District 
Judge. though ke: held: that he could not 
‘exclude Hx. A, from the record, held that 
inasmuch as, it. was.a copy: of a copy 
he could not hold that the contents. of 
the dogument: were relevant. The docu- 
ment, Hx, A puxports to be a copy of a 
document. in-thetaluk office. The plaintiff 
who claimed to.have hadia grant of the 
land; on: dharkast. in the year. 1894 relied 
upon Hix. A: as evidence. of the grant in 
1894. 'Thisdocument was. put in evidence 
in the; proceedings.previous to tHe institu- 
tion ofthe suit. In the plaint he relied upon 
. this document and; when it was produced 
in Court and filed, no objection was taken 
by. the, defendant to its reception on the 
groundthat it was-not a propereopy. The 
‚plaintiffs. succeeded; in the. First Court and 


the defendants appealed to the District 
Court, Even inthe Memorandum of Ap- 
peal he'did not take exception to this 
document. Evidently, this objection was 
raised at the time when the appeal was 
argued before the lower Appellate Court. 
It is argued on behalf of the respondent 
that Ex. A being acopy of a copy is not 
admissible in evidence under any circum- 


` stances, and, secondly, that the contenis 


could not be held to .have been, proved by 


. the production of sucha copy. The rules 


as regards, the production of documents and 
strict proof of documents as contained in 
the Evidence Actcan be dispensed with hy 
consent,of parties and when the parties 
agree to treat a, document as evidence it 
is notopen to one side or the other to 
object to such, a.document in appeal or at 
a later stage. Any- document may be 
objected to if it is an irrelevant docu- 
ment; where the document is relevant 
and the contents are relevant, itis open 
to the other party to dispense with strict 
proof; and in this case both parties went to 
trial dispensing with the proof ofthe origi- 
nal orderof the Tahsildar. In appeal the 
learned Judge held that beinga copy of a 
copy, there was no. proof of the contents 
ofthe doeument, inother words there was 
no proof that an order as extracted in col. 
16 was really made by the Tahsildar. This 
being a publie document which purports to 
have been signed by the Tahsildar there is 
no reason to suppose that things were not 
‘done as they should have been or anything 
was done which ought not to have been 
done.. There is a presumption in favour of 
the genuineness of public documents, and that 
acts of public servants. were done properly 
and according to procedure. That being 
so, I fail to understand. how the learned 
Judge. couldihave: held that the contents 
of the document were not proved. The 
document is put in for the purpose of 
proving the contents. When this document 
was allowed to goin without being chal- 
lenged: by: the other side and when the other 
side-consented to its being filed as it was, 
it cannot be said that the contents should 
be separately proved by other evidence. 
The.learned Judge has.erred on this point 
and:dismissed the plaintiffs suit solely on 
the ground that the contents of Ex. A have 
not been proved. I reversethe judgment 
of the lower. Appellate Court and direct 
„the District Judge to restore the case to his 
file and dispose. of it aecording to law. 


p ees 


E | Sir Hugh Walmsley, 


: and, 
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"The appellant will have costs of this 


appeal. The appellant will also have a 


-refund of the Court-fee paid in this Court. 


Appeal allowed; - 


OV. N. V.. 
Case remanded. 
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CALCUTTA: HIGH COURT. 
APPLICATION IN APPEAL FROM ORIGINAL 
CIVIL No. 136 or 1923, IN SUIT No. 138 

or1999. . 
. May 27, 1924. 
Presni; — Bir Lancelot Sanderson, Kr., 

' Chief Justice and Justice : 

T : 

, CHOWTHMULL MAGANMULL-- 
BEENDEN EIAS 
^—qersus 


j Tus CALCUTTA WHEAT AND SEEDS 


ASSOCIATION —PLAINTIFFS— 
RESPONDENTS.- 

Decree —Appeal—Stay of execution — Security, de- 
posit of Money, to whom belongs. - > 

When the judgment-debtor-appellant obtains an 
order for stay of execution of the decree against him 
on payment of security, the money so paid into Court 
belongs to the party who might eventually succeed 
in the appeal. - 

Bird v. Barstow, (1899) 1 Q. B. 94; 601 L. J. Q. B. 1; 
65 L. T. 656; 40 W.R. 71; 56 J.P. 196 and Ex parte 
Banner, In re Keyworth, (1874) 9 Ch. App. 379; 43 L. 
J. Bk. 102; 30 L. T. 620, followed. 

Mr. 


Khaitan), for the Applicants. 


The Offcial Assignee, for the Respondents... 


JUDGMENT. 
Sanderson, C. J.—This is an appli- 


cation by the plaintiffs-respondents that the: 


appeal should be dismissed and that an order 
should be made direeting the Registrar to 
pay tothe Attorneysfor the plain tiffs-r espond- 
ents the sum of Rs. 21,850, and any interest 
that may have accumulated. ; 

It appears that the plaintiffs obtained a 
decree for ‘that sum on the Original Side of 
this Court. 

An appeal was wed by the defend- 
ants Chowthmull Maganmull to this Court: 
an application was made for stay of 
execution. 'À consent order was made on 
the 29th of August 1923 in these terms : 
“By consent the execution will be stayed 


pending the hearing of the appeal upon’ 
the defendant-appellant paying into Court, 


the’ decretal amount with interest, the total 
being Rs. 21,850, on or before the 14th of, 


September 1923, If the any is. not so 


the 17th April 1924. 


S. N. Banerjee (with him Mr. K. P.C 


` 


CHOWTHMULL MAGANMULL V. CALCUTTA WHEAT & SPREDS ASSOCIATTON. [84 T. O. 1924]. 


paid, the stay will. be removed. The plaintif- 
respondent will be at liberty to take out the 
money, if so deposited, on givin one to 
the satisfaction of the Registr < 


The appellants deposited the money dno < 


Court in accordance with the order. 

It appears that the plaintiffs then taxed 
their bill of costs and were taking steps to- 
realise the taxed bill by means ofe execution: 
and, an order was made that the amount of 
the taxed bill should be paid on or before 
'On the 16th of April. 
the appellants were adjudicated insolvents. 
Onthe 28th of April the Attorneys for the 
plaintiffs wrote to the Official Assignee in- 
forming him that the appellants’ had been 
adjudicated insolvents and requesting him . 
to let them know whether he intended: to 
prosecute the appeal or not. The letter 
concluded in these words: “If you decide 
to go on with the appeal please furnish 


. security .for costs in terms of the order of 


this Court dated the 24th March 1924.” 
That letter was not answered by the Official’. 


.Assignee and this application was made 


yesterday week. It was adjourned in order 
that the Official Assignee might appear and 
state what was the position asfar as. he was 
concerned, and what course he intended to 


' , pursue. 


The learned Offcial Assi gnee has appear- 


“ed and stated that he is not in a position to 
‘give any security for the costs: of the appeal 


and, asI understand, he is not in a position 
to prosecute, the appeal. The result. is 


that the appeal is dismissed with costs. as. 
-praved. * 


The further question arises with reference 
to the second part of the application, namely, 
the applieation that the Registrar should 
be directed to pay to the plaintiffs' Attorneys 
the sum of Rs. 21,850 and any interest which 


may have accumulated in part satisfaction 


of the decree. 

The.learned Official Assignee argued that. 
although the sum was paid into Court as 
a condition for obtaining a stay of execu- 
tion, still the sum of Rs 21, 850 was properly 
belonging to the insolvents within the 

meaning of's.52 (2) (a) of the Presidency 
Towns Insolvency Act, 1909, at the com- 
mencement of the insolvency and, accord- 
ingly he argued that the sum should be 


l available for distributiog: amongst the credi- 


tors of the insolvents. 
On the other hand, the learned Counsel 
for the plaintiffs argued that thesum in 


.question did not belong to the insolvents at . 


- 
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the date of the commencement of the 
insolvency and did not become vested in the 
Offieial one for the benefit of the 
creditors, 

In my judgment the argument of the 


learned Counsel for the plaintiffs is cerrect. 
In my judgment the effect of the order : 


was that the money was paid into Court to 


: give security to the plaintiffs that in the 


event of their succeeding in the appeal they 
should obtain the fruits of their success. 
See Bird v. Barstow (1). It may be put in 
other words, viz., that the amount paid into 


Court was the money of the plaintiffs-res- 


‘ pondents subject to their succeeding in the 


af 
469 


appeal and thereby showing that the decree 
in their favour by the learned Judge on the 
Original Side was correct. 
which were used by Lord Justice James in 
the case of Ex parte Banner; In re Keyworth 
(2) are applicable to this case. The learned 
Lord Justice said that the effect of the 
order was that ‘the money which was paid 


into Court belonged tothe party who might’ 
“be eventually found entitled. to the sum.’ 
' The result, therefore, is that the appeal: 


‘must be dismissed with costs which will in- 
clude the costs of this application—(all such 
costs to be provable in the insolvency)—with 
a direction to the Registrar to pay thesum 
of Rs. 21,850 with the interest -which has 
accrued in respect thereof to the Attorneys 
for the plaintiffs-respondents. 

Walmsley, J.—1 agree. 

K. 8. D, Appeal dismissed. | 
- (1) (1892) 1 Q. B. 94; 61 L. J. Q. B. 1: 65. L. T. 656; 
40 W. R. 71; 56 J. P. 196. P 
1 (D (1874) 9 Ch. App 379; 43 L. J. Bk. 102; 30 L. T. 
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LAHORE HIGH COURT. 
Suconp CIVIL APPEAL No. 2788 or 1923. 
April 8, 1924. 

Present :—Mr. Justice Campbell. 
» SADULLAH AND OTHERS—DEFENDANTS— 
i , APPELLANTS ` 
versus 

SULEMAN —PLAINTIFF AND OTIIERS-— 
< DEFENDANTS — RESPONDENTS. 
. Limitation Act (IX of 1908), Sch. I, Art. 44—Sale of 
minor's property by unauthorised person--Suit to re- 
cover property—Limitation—Punjab Courts Act (VI of 
1918) s. 41 (8) —Appeal, second—Finding tha: cerieia 


' person was not legal guardian of minor undewcustom-—- 


Certificate, whether necessary. 


SADULLAH V. 


The words 


SULEMAN. 923 


When a sale of property belonging to a minor has 
been effected not by a guardian of the minor but by a 
wholly unauthorised person, a suit by the minor to Tte- 
cover possession of the property sold does not fall 
within the purview of Art. 44 of Sch. Ito the Limita- 
tion Act, 

A finding in such a suit that the person who sold the 
property was not by custom the legal guardian of the 
minor, cannot be challenged in second appeal without 
a certificate under s. 41 (3) of the Punjab Courts Act. 


Second appeal from a decree of the 
Senior Subordinafe Judge, Rohtak, date 
the 3lst August 1923, affirming that of the 
Subordinate Judge, Fourth Class, Rohtak, 


dated the 23rd June 1923. 


Mr. Sagar Chand, for Mr. Shmair Chand 
for the Appellants. ? 
Lala Nanwa Mal, for the Respondents. 


JUDGMENT.—This suit was by Sule- 
man on behalf of himself and his minor 
brother, Feroze, for possession of certain 
land sold by. Musammat Ulfat, the mother of 
Feroze and the step-mother of Suleman. 
The defendants pleaded inter alia that the 
suit was barred by time but the point was 
held against them both in the Trial Court 


“and in the lower Appellate Court. A 


second appealhas been preferred and the 
main ground is that of limitation. The 
case for the defendants is that the suit is 
governed by Art. 44 of the Limitation 
Act which provides that à suit by a ward, 


who has attained majority, to set aside a 


transfer of property by his guardian must 
be brought within three years of the ward's 
attaining majority. It is contended that 


‘there is neither proof nor finding of when 


Suleman attained majority and, therefore, 
the plaintiffs have not etablished that their 
‘suit is within limitation. 

It appears that Musammat Ulfat in 
transacting the sale purported to act as the 
plaintiffs guardian but there isa finding 
by the lower Appellate Court that this lady 
is not the mother of Suleman but his step- 
mother and thatunder custom a step-mother 
is not a legal guardian. Hence the learned 
Senior Subordinate Judge held that Art. 


-44 had-no application. 


It has been ruled more than once that 
when a sale is made not bya guardian but 
by a wholly unauthorised person Art. 44 
is inapplicable and so far as the present 
suit by Suleman is concerned Art. 142 
governs it. The sale took place in July 


.1914 and the suit was brought on the 8th 


of January 1923, that is to say, within 12 
years ofthe date of the sale and the ques- 
tion of when Suleman attainedemajority is 


to Mee. 
at — neni, 


.D24 


wholly immaterial. - The finding that. his 


“step-mother was not his legal guardian 
‘cannot be challenged without a. certificate 
‘under s: 41 (3) of the Punjab Courts Act. 
- As for Feroze, he admittedly is still a minor 
and the question of the suit being: barred 
.go far as he is. concerned cannot arise. 


It has been contended finally that, the 


plaintiffshould under the law return the 
benefit which he has secured by the sale. 
This point is not raised«specifieally in the 
“rounds of appeal but it is settled by a 
finding of fact by the lower Appellate 
‘Court which held that Rs. 200. only is.the 
amount of benefit received by the plaintiffs 


‘and ‘has decreed that they must pay this 


amount before obtaining possession. _ 
The appeal must fail and is dismissed 

with costs. MC 
Z.K. Appeal dismissed., 


omn an re 
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: RANGOON HIGH COURT. 
< LETTERS Parent APPEAL No, 89 or 1923, ` 
A MM - June 24, 1924. ` 
— i Present :—Mr. Justice Lentaigne and 
Mr. Justice Carr. 

“MA HLI AND ANOTHER—PEAINTIFF— 

n APPELLANT 3 

versus. | 


: MOKSODALI—DEFENDANT— RESPONDENT. 
- Easements Act (V of 1882), ss. 7, Ills. (i), 36— 
Owners of higher and lower lands, rights and obliga- 

"tions. of —Flood water, flow  of—Owner of higher 

‘land neglecting-his obligation—Owner of lower land 

-whether entitled’ to take measures to protect humself— 
Injunction, suit for—Hquitable . relief— Conditions, 
whether- can be, imposed. 
^ An owner of higher land.is entitled to let the 

"water run, off into.lower land by whatever means 

‘nature intended that it should- and. his right is 

‘infringed by. any» means which prevent the water so 

. running, off; whether it: be by. the, damming; of a 

. stream or by the holding up. of the. promiscuous spill. 
[p.925, col. T]. | l 

.  Mahomed Hoosein v Mansboklal- Dawlat Chand;'8 

“Ind. Gas. 458;.3 Bur. L.. T. 77,, Sankarappa Naicker 
v. Pari Naicker, 21 Ind. Cas., 62; 38,M. 149; (1913) M. 
Wi ON. 640; 25,M. L. J. 276, relied on, 

“It is not the law that.the owner of higher land may 

“not interfere: with the flow: of water. atb all. But he 

^is not entitled. to do anything that will throw on the 


-lower landany water which wonld, not naturally haye ` 
gone there. . If the owner of higher land does cause . 


"excess water to flow on to the lower land, the owner 
"ofthe latter i$ entitled' to protect himself from such 
‘flow. And i$ in. doing so he interferes with, the natural 
‘flow;algo, he is entitled to do. so, for it would be im- 
"possible.to. keep off the one without also keeping off 
“the other. [ibid.] 

to}. UR ra: 
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‘south bank of- the Udo stream. 


. his crops. 


84 T. C. 1924] 


Where the plaintiff had by neglecting his own 
bund allowed a. natural flow. to n the defendant's 
land, which would have been protected. from that flow 
had the plaintiff maintained his own bungas formerly, 

and in order to protect ‘his land from Such flow- the 

defendant raised the height of his own bund” thus 

holding up the flood water which caused damage to 

the. plaintiffs crops and the plaintiff sued the. defend- 

ant for an injunction directing the defendant to re- 

duce his bund to its original height; 

Held, that under the. circumstances: of the case it 
was- equitable that ifthe plaintiff was. granted an in- 
junction directing the defendant to reduce his bund 
to its former height, the plaintiff should also be 
required to repair his bund and maintain it at its 
"p eu and in its former condition. [p. 925, 
COL., a. . 

Per Lentaigne, J.—The fact that two. adjoining 
owners are found to have a continuous bund erected 
in such a manner that the bund of each owner is 
necessary for the protection of the land.of the other 
as well as of his own land, raises a strong presump- 
tion of a mutual understanding that each owner will 
repair his portion ofthe continuous bund necessary 
for both their lands. Under such cireumstances, there / 
is no objection to the Court declaring such equitable 
right and: requiring an owner who, comes-into Court 
as. plaintiff to undertake: to avoid in the future a 
neglect of his obligation, when he seeks relief against 


. an adjoining owner. [ibid.] 


Letters Patent Appeal against the judg- 
ment and deeree of Mr. Justice Duckworth, 
sitting on the Appellate Side (passed in 
Civil Second: Appeal No. 255 of 1922). report- 


ed as 76 Ind. Cas. 729: 


Mr. P.N. Chari, for the Appellants. 

Mr. Anblesaria, for the Respondent. 
| JUDGMENT. sir iQ c 
Carr, J.—The defendant-respendent is 
the owner of a holding.of paddy land onthe | 
This is 
bounded on tiie east and partially on the 
south by the plaintiffs land. That portion - 
of the plaintiffs land which lies to the east 
of the defendant'sis bounded on the north 
by the Udostream. "This stream flows fróm 
east to west., It is claimed that the. de- 
fendant's land is the lower and that the rain 
water that falls on the plaintiffs land 


naturally drains on to the defendant's land 


and that. tle defendant. has put. up a bund . 
along the. east and south boundaries of. : 
his lad, thus preventing this natural drain- 
age and causing the. water to accumulate in 
plaintiff's. fields, thus causing damage to 
The defendant denies that the 
water so draihs om to his land, but there 
is no doubt that it does. His only object 
in putting up the bund—which he admits 


‘having. done—-must have been to: prevent 


such drainage. ~. 


So far the facts.are all’ in favour of the 


-plaintit.. In Muhammad Hoosewn v, Mansook- 


wa " = t 
E 
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lal Dawlat Chand (1), it was held that. 
“The owner of the higher land is entitled 
_ to let the Water run off into the lower land 
by whatever means nature intended that it 
should and his right is infringed by any 
means which prevent the water so doing 
whether it be the damming of a stream or 
the holding up of the promiscuous spill.” 
That case, like the present, dealt with 
land under cultivation and so far at any 
rate as concerns such land I have no diffi- 
eulty in accepting that proposition. That 
there isa natural right to such drainage is 
recognised by Illustration (t) tos. 7 of the 
Indian Easements Act, 1882. | 


The same view was taken in Sankarappáà 
Naicker v. Pari Naicker (2). But in this 
icase it was argued that the plaintiff had 
erected a bund which would result 
ih ineteasing the volume of water which 
Would flow to the defendant's land. There 
hàd been no finding on this point. The 
learned Judges said “Whether the burden 
‘thas been appreciably increased or not, 1s a 
‘question of fact which must be determined 
in each case. Itis not the law that the 
owner of the upper land may not interfere 
With the flow of'water at all. But ‘he is 
'potentitled to do anything that will throw 
on the defendant's land any water which 
would trot naturally have.gone there." 

That too is a proposition that I have no 
difficulty in accepting, and from it itseenis 
to follow thatif the owner of the higher 
land does so cause éxcess watef'to flow on 
to the lower land, the owner of the latter 
is entitled to protect himself from .such 
flow. Andif in doing so he imterferes with 
ihe naturalflow also I think heis entitled 
to do:so for it would in fact be impossible 
to keep off the one without also keeping off 
the other. l | 

What has happenedin this caseis some- 
what different. lt is shown by the évidence 
that all or almost all, of the owners of land 
bordering the Udo stream maintain burids 
along the bank of the stream to prevent 
it from, overflowing on to their land. .The 
plaintif had stich a bind but has neglected 
it, with the result that it was” breached. 


Thé bulk of the water héld up by thé de-' 


fendaut’s bund is this flood water, and this 
is what has caused most ofthe damage to 
the plaintiff's crops. If the defendant's bund 


n 8 Ind. Cas. 456; 3 Bur. L. T. 77. 


2) 91 Ind, Cas, 62; 38 M. 149;. (1913) M. WON. 610; 


29 M, La Jy 276, 


\ 
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were removed this water would flow on to 
the defendànt's land and cause damage. 
The case thus is not one of the plaintiff 
causing more than the natural flow of water 
on tothe defendant's land. But by neglect- 
ing his own bund the plaintiff has allowed 


a natural How to reach the defendant's 


chisown bund as forfherly. How long this ge” 


land, which would have been protected 
from that flow had the plaintiff maintained 


: bund has been kept up is not known and it 


“similar to this ease, 


cannot be held that the defendant has ac- 
quired a right to have the plaintiffs bund 
maintained. TA 

Iam unable to find any authority at all 
But it seems to me 
equitable that if the plaintiffis given an 
injuuction directing the defendant to 
remove his bund he should be required 
himself to maintain his own bund. 


I would, therefore, allow the appeal and 
grant the plaintiff an injunction directing 
the defendant to reduce his boundary kazin 
to its former height on the plaintiff himself 
repairing. his bund along the bank of the 
creek and maintaining it at its former 
height and its former condition. Respondent 
to pay plaintiffs costs in all three appeals, 
on the suit for injunction only, that being 
valued at Rs. 500 only. Parties to bear 
their own costs in the Sub-Divisional Court. 


Lentaigne, J.—I concur in the finding 
that the appeal should be allowed and that 
the plaintiff should be granted an injunction 
directing the defendant to reduce his bound- 
ary kazin to its former height on the plaint- 
iff giving an undertaking to repair his bund 
along the bank of the creek and to maintain 
it at its former height and in an efficient 
condition. Though no issue has been fram- 
ed as to the mutual obligations in respect 
of bunds next the creek, I think that the 
fact that two adjoining owners are found to 
have a continuous bund erected in such a 
inanner that the bund of each owner is ne- 


eessary for the protection of the land of 


+ 


the other as well as of his own land, raises 
a strong presumption of a mutual under- 
standing thát each owner will repair his 
portion of ‘the ‘continuous bund necessary 
for both their lands. Under such circum- 
stances, I see no objection to the Court de- 
claring such equitable right and requiring 
the plaintif to undertake to avoid in the 
future a neglect of his obligation, when he 
seeks relief against an adjoining owner who 
has done afoolish act for the purpose of 
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_ arise from the omissions of the plaintiff. 
I think, however, that there 'can.be no 


- 


question that the defendant committed a tor : 


tious wrong in raising the height of his 
kazin in such a way as to create floods on the 
plaintiffs’ land; Though formerly the law 
of England and also of India permitted the 
abatement of the obstructions of easements 
and abatement of nuigancés, the tendency 


SAUDAGÀR KHAN V. 
protecting himself against theloss likely to 


of modern decision is to restrict the power 


to abate nuisances ; and that position is 
declared as regards easements in s. 36 
of the Indian Easements Act, 1882. The 
action ofthe defendant was of an analogous 


' Hayat Umar for Rs. 700. 


nature, and it was alleged that the tortious 


wrong. was committed “by him in order to 
curtail loss to his land.arising from a neglect 
by the plaintiff. In my opinion the. proper 
remedy for the defendant was to seek 
redress in the Law Courts or by the friendly 
‘intervention of executive authorities; and 
that the object of curtailing his own loss 
was, no justification for his causing damage 
to the plaintiff by doing a tortious act. For 
these reasons I would award the plaintiff 
his costs as awarded by my -brother Carr. 
Z. K. a as allowed. 


LAHORE HIGH COURT. 
Seconp OrviL APPEAL No. 1564 or 1919. 
March 92,1922. - 
Present :—Mr. J ustice Broadway: and Mr. 
.Jüstice Abdul Qadir. 
SAUDAGAR KHAN DEFENDANT — 
< roc : 


SAMAND KHAN i DOSES NE 
—HXESPONDENTS. 
Custom—Alienation—Necessity—Burden of a a 
Application of consideration. 
Under the customary law of the Punjab it ig not 
necessary for a vendee to see that ‘the money paid by 


him is utilized for the purposes for which it has been: 


taken but he must make proper enquiries as to the 
existence of those purposes. [p. 927, col. 2. 

Where an alienee is aware that the alienor hasal- 
ready effected an alienation of his property for the 
purpose of paying off a particular debt; itis his duty 
before he advances money to: the alienor for payment 
of the same debt to. make enquiries as to the circum- 
stances which have led the alienor to require a further 
= B money for the payment of such debt. [p. 927, 
co 

Second appeal from a .decree of the ° 


? 


SAMAND İHAN. [84 1-0. 1924] 


1919, reversing that of the Subordinate. 
Judge, Second Class; Jhelum, dated the 8th .. 
January 1919, í 

Lala Ram Chand Manchanda, for the 
Appellant. 

Mr. C. L. Gulati for Dr. Nand Lal, for - 
the Respondents. . 
~- JUDGMENT.—One Khalas is. said 
to be anold man of 100 years of age and 
without issue. On the 18th Februar} y 1918 
he sold 11 kanals 18 marlas of land to 
Again on the 5th 
June 1918 the same Khalas mortgaged 16 - 


‘kanals 13 marlas-of his land to Saudagar 


Khan, 'Lambardar of his village, for 
Rs. 600. Samand Khan and others institut- 
ed two suits in connection with these two 
alienations alleging that they had been, 
effected without consideration and necessity 
and asking for a declaration that their' 
d rights would not be affected by 
them 

The Trial Court dismissed both the suits, | 


‘but, on appeal by Samand Khan and his 


co-plaintiffs, the learned District J udge 
decreed both claims holding that no neces- , 
sity had been established for neither of the 
alienations with the exception ofa sum of 
Rs. 230 which was held to be payable by 


. the plaintiffs in connection with the sale to 


.the second through .Mr. 


Hayat Umar. 

Saudagar Khan and Hayat Umar have 
now come up to this Court in second appeal, 
the first through Mr. R. C. Manchanda and 
.Shuja-ud-Din. 
This judgment will dispose of both the 
appeals.  . 

The learned District Judge has gone into 
the past history of Khalas's dealings with 


. his property. We need not discuss any- 


thing that occurred prior to 1912, . On the 
5th February 1912 Khalas sold 36 kanals’ 
of land to one Dost Muhammad, for. Rs. 700. 
Samand Khan and. other reversioners sued 
to challenge this sale and obtained a dec- 
ree on the 9th May 1912 declaring that the 
sale would not .affect their. reversionary 
interest beyond making them liable to 
pay Rs. 268.. It was found that the con- 
sideration had actually been paid to 
Khalas. Gn. the 5th June 1912 Khalas exe- 
cuted two bonds in favour. of Jowala 
Sahai and Sham Sunder.- On the basis of 
the bondin his favour Jowala Sahai in-. 
stituted a suit for Rs. 630 and costs on the 
18th February 1918 and attached Rs. 630 
out of the total consideration of Rs. 700:said ` 


Districted udge, helum, dated the th May to have been paid by Hayat ‘Umar aes 


. \ 
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the deed of sale of:that date. This was an 
attachmenty before judgment. Instead of 
taking the whole of the money however, 
Jowala Sahai contented himself, on obtain- 
ing a decree, with taking Rs. 230 and leav- 
ing the balance of Rs. 400 to go to Khalas. 
On the 5th June 1918 the mortgage in 
favour of Saudagar Khan was. executed for 
Rs: 600 and Jowala Sahai is said to have 
been paid off the balance of the decree out 
of the money so advanced. Saudagar Khan 
was present when the sale-deed in favour 
, of Hayat Umar was. registered and identi- 
fied Hayat Umar before the Registering 
Officer. Having regard to these facts the 
learned District Judge has drawn an infer- 
encé that Saudagar Khan was not acting in 
good faith and knew ‘that Khalas had al- 
ready obtained sufficient funds to pay off 
Jowala Sahai by the sale in favour of Hayat 
Umar. He- has, therefore, held that the 
action of Saudagar Khan was mala fide 
and that, therefore, necessity had been 
proved, Mr. Ram Chand Manchanda on 
behalf, of Saudagar Khan has contended 
that all that was necessary for his client 
to.do was to show thata debt was actually 
due and elaimable from Khalas, and that 
as Jowala Sakai was a decree-holder his 
client Saudagar Khan had satisfied the 
requirements of the law and that'the Dis- 


trict Judge has drawn wrong interferences: 


from the facts. In this view, however, we 
are unable to concur Saudagar Khan as 


Lambardar of the village may reasonably be’ | 


presumed to have knowledge of Khalas's 
position in life. and his dealings with his 
property. "The fact that he identified him 
, before the Registering Officer at the time 
"when the sale in favour of Hyat Umar was 
- registered is, in our opinion, sufficient to 
warrant the conclusion that he knew that 


.Khalas was selling his property and, there- © 


fore; we think it was incumbent on him, 
.before advancing the money under the 
mortgage of 5th June 1918, to have made 


enquiries as to the cireumstances which led . 


Khalas to need the further sum of money 
for the.payment of that, particular «debt. 
We think the decision of the learned Dis- 


. trict Judge is correct and dismiss Saudagar ` 


-Khan’s appeal with costs. ` | 
Turning now*to the appeal of Hayat 
Umar, Dr. Shuja-ud-Din has contended 
that when this sale was effected on the 18th 
February 1918 Khalas was clearly indebtede 
to Jowala Sahai and Sham Sunder. Mayat 
mar is of the same caste as the vendor 


, Pedigree 
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and they live close to each other, lt ap- 
pears that in order to purchase this land 
from Khalas Hayat Umar borrowed Rs, 700 
from Sham Sunderand other members of 
Sham Sunder’s family, The debt due by 
Khalasto Sham Sunder is specifically re- 
ferred to in the sale-deed, yet Sham Sunder 
was not paid off. Dr. Shuja-ud-Din urged 
that it was not necessary for a vendee to 
see that money paid by him was utilized for 
the purpose for which it had been taken. 
In this he is perfectly correct but the cir- 
cumstances of the case clearly indicate that 
the learned District Judge is right in hold- 
ing that Hayat Umar made no proper en- 
quiries as to the debts due by Khalas. 
When the sale was effected no decree had 


. been passed against Khalas and the learned 
‘District Judge notes that there is not a 


tittle of evidence on the record to establish 
that Havat Umar made proper enquiries as 
to the debt being actually due. We agree 


“with the learned District Judge thinking 


that the part played by Hayat Umar is an un- 


"usual one and that the entire circumstances 


of the case indicate that to be so. Rupees 230 
which have been taken by Jowala Sahai in 
execution of his decree have been allowed 
by the learned District Judge and we see 
no reason for increasing that amount. 

We accordingly dismiss this appeal as 


"well with costs. 


Z.K. Appeal dismissed. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2762 or 1993. 

l May 1, 1924. 
^ Present :—Mr. Justice Campbell. 
MEHR DAD AND ANOTHER—DEFENDANTS— 

APPELLANTS 
a | VETSUS 

MUHAMMAD ALI SHAH ann orHERs— 

. — PLAINTIFFS— RESPONDENTS. 
Evidence Act (I of 1872), s. 82, applicability of— 
table—Person making statement alive— 
Admissibility. 

Section 32 of the Evidence Act does not apply when 
the person making the statement is not dead or 
otherwise incapable of giving evidence. [p. 928, col. 2.] 


Second appeal from a decre of the 


“District Judge, Gujatanwala, dated the 31st 
+ m : e 
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August 1993, 'afiming that of the Munsif, 
First Class, 'Guj ran wala, dated .the 16th 
January 1923. 

. Dr, Nand Lal, for the Appellants. 
“ Lala Ra ghunath Sahat for Mr, Ghulam 


Rasul, for the Respondents. 
JUDGMENT.—The suit from ‘which 


this second appeal has resulted concerned — 


the rig ght of succession ‘to an occupancy- 
tenancy, and the quéstion was whether a 
common ancestor of Muhammad Shah, the 
Tast tenant, and of the plaintiffs, oceupiéd 
the land. The defendant proprietor denied 
both. that Ghulam Shah, the alleged cor- 
‘mon ancestor, was the common ancestor and 
that he occupied the land. 
Both Courts below.concurred in holding 
against the proprietor on both these pointe, 
and.the proprietors bavé Gome to this Court 
on, second appeal. 
With the decision that Ghulàm Shah, the 
‘grandfather of Muhammad Shah, occupied 
“the land thére can be nó interference, 
since it is one of. fact and is based ü&pon 
‘evidence. The | ‘finding, - however, that 
‘Ghulam Shah was thé common ancestor of 
Muhammad Shah and the plaintiffs is 
‘attacked on the ground that, so far as the 
‘learned District Jud gè is cóticerned, "Ib is 
based upon. itádmissible evidence. 

' The pedig gieé-table propoünded . by 'the 
. plaintiffs is given in the judgments of both 
Courts below. It reproduces a writing:put 
in, in evidence, and to prove which the 


f. 


writer, Ghulam Kadir, was cited as à wit- 


ness, Ghulam Kadir described himself as 
51 years of age and stated that 32 years 
before suit he copied from an old and tatter- 
ed paper the names of Ghulam Shah and 
his three sons Gharib Shah, Nur Shah and 
Mahbub Shah. He said that he then added 
the names of the five persons shown’ in the 
pedigree table as sons of Mahbub.Shah and 
Gharib Shah at thé dictation of "all." He 
offered further explanation of who “all” 
were, The Trial Court is in error. whén. it 
says that Ghulam Kadir stated that. the 
descendants of Mahbub Shah -and Gharib 
Shah were put» in at the instance of Muham- 
med Shah. What the witness said was. that 
-Muhainmad Shah asked him to copy the 
‘first four names from the old pedigree- 
table, but he does not definitely state that 
‘Muhammad Shah was present when he did 
80 or when he put in the other names.: 
The old pedigree-table spoken of by 


GhulamesKadir has not been produced, but 
‘the learned ‘District J udge thought that ` 
© 
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this was immatêrial and ‘that the pedigree: ` 


table compiled by Ghulam Kaglir was ‘ad- 
missible in evidence ufider s. 52 (6) of thé 
Indian Evidence Act. Heére he.was plainly: 
wrong. Section®32 does not apply at all for 
the simple reason that Ghulam Kadir is | 
nota person whois dead. On the contrary 
he .is alive and; thér efofe, the . statements 
made by him in this alleged family 
pedigree are not thé statements of a person 
who'is dead or incapable of giving evidence: 
Furthermore, there is no proof that the 


persons (whoever théy Were) who Supplied . 


the information writtén down by him in 
the pedigree-table are dead, or otherwise 
incapable of giving evidence. 

The leained Counsel for the respondents 
has Claimed that the finding of the District 
Judge on the question òf relationship Caii- ` 
not be interfered with, because he has 
aliuded*to, and evidently believed a state- 
ment made by Ghulam Kadir that he Had 


‘personal knowledge of the cotrectnéss of 


‘theentries made by him, and it is pointed 
-oùt that this statenient by Ghülám ‘Kadir 


‘was nob tested by ‘the other side in cross- ` 


examination. The learned District: Judge, 

yere in his jüdg- 
ment that Muhainmed Shah’ S father Gharib 
“Shah died 19 years before 1866 &nd that 


‘Ghulam Shah alias Yakin Shah, the alleged - 


conitnon ancéstor, died 44 years "peióre i860. 
He eodld not possibly have. believed. thrat 


‘Ghulam Kadir’ who wás-bórn in 1870 or 


1871 had personal knowledge “that Gharib: 
Shah and Mahbüb Shah were'brothers and 
sons of Ghulain Shah, and this'is the inost 
material question in the case. 

Tt is said that there is other eviderice on 
the rècord: to prove that.the plaintifis and 
Mahbub Shah die descended from a coni- 
‘mon ancestor, Atid so the Gage must go. 
‘back:to the leatnéd :Distriét J üdge for a 


-fresh decision on oe ES. ás may be 


ne. ra 


* the füdinn mene wir id Soler 
:O. XLI, r: 25.6f the C. P.C ‘I fefer to thie 
lower Appellate Court for decision the qiies- 
tion whether eliminating this pedigree- 
table, the plaintiffs have succeeded in pfov- 
ing that “Ghulam Shah is the 
ancestor of themselves and Muhammad 
Shah: Réturn to be - made withiri thrée 
* months. ; 

'E;"8. D. 
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CALCUTTA HIGH COURT. 
ORIGINAL CRIMINAL. 
May 12, 1924, 
Present:—Mr. Justice Mukerji. 
EMPEROR--RBnaossccTOR 
i versus 
HARENDRA CHANDRA CHAKRA- 


VARTY— PRISONER, 
Criminal Procedure Code (Act V of 1898), ss. 9, 275, 
28A, 528B—‘Court of Session", meaning of—Hüigk 
Court exercising original jurisdiction, whether 
Court of Session—Indian British subject—Right to 
demand majority of Indian Jurors—Claim, when can 
be made. t 

The expression “Court of Session" wherever, it is 
used in the Or. P, O., means a Court established 
under s.9 of the Code. [p. 929, col. 2.] 

The scheme , of the Code is to regard the High 
Court exercising Original Criminal Jurisdiction as 
being a Court of an entirely different class and 
character from .a Court of Session,.and the two ex- 
pressions as used in the Code are not interchange- 
‘able. :[p. 930, col. 2.] - 


The High Court exercising Original Criminal Juris- 





diction is not a Court of Session within the meaning 


of the Cr. P. C. [p.929, col. 2.] 
Sub-s. (1) of s. 528A, Cr. P. C., is applieable to all 
cases before all Magistrates either in Presidency 


Towns or in the mufassal, to which the special pro- - 
visions of Ch. XXXIII of the Code do not apply: . 


Sub-s. (2) contemplates such cases only- in which 
` the Magistrate commits the claimant to trial to the 
. Court`of Session after rejection of the claim. Sub- 
s. (3) applies to all Courts 
enquiries) are held of the claimant after rejection of 
his claim. [p. 931, col. 2.] 

. Section 528B, Cr. P. C., by its very terms relates to 
“any such case" which expression must mean any 
case to which s. 528A (1) is applicable. [ibid.] 


An Indian British subject claiming to be dealt 


With as such must put in his claim before the 


Magistrate before whom he is breught for the pur- 

se of enquiry or trial. This applies to Presidency 
Magistrates as well as Magistrates in the mufassal. 
[p. 932, col. 1.] 


If the Magistrate rejects the claim and tries him, 
the decision shall form a ground of appeal from the 
sentence or order passed in such appeal. This 
applies to 'Presidency Magistrates as well as to 
Magistrates in the mufassal. [p. 932, cols. 1 & 2.] 


Jf the Magistrate rejects the claim- and commits 
him to the Court of Session, he may repeat the claim 
before the said Court. Such repetition may only be 


made in a Court of Session and not in the High ‘Court . 


PLUR Original Criminal Jurisdiction. [p, 932, 
col. 2. 

Tf the Court of Session rejects the claini and. tries 
him, the decision shall form a ground of appeal 
ibid the sentence or order passed in such `trial 
ibid. ; . 

: If a claim is made before ‘a Presidency Magistrate 
and rejected by him, and the accused is .committed 
to the High Coust, there is no, provision for repeti; 
tion of the claim before the High Court, and the 
accused will not be entitled to put in, under s. 275 
ef the Cr. P. C., before the “High Court, a further 


‘claim for being tried. by:a Jury-the -majoritye of . 
. . 


whom should be Indians, : [ipid.]: 
i 69 c : 
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Where no such claim was put forward before a 


, Magistrate, there being no provision for repetition of 


the claim before the High Court, s. 528B is a bar to 


.the assertion of the same in any subsequent stage of 
. the case. 


[ibid] 
Mr. A. K. Basu, for the Crown. 
Mr. H.'M. Bose, for the Prisoner. 

. JUDGMENT. —In: the present trial, 
before the first juror was called, Mr. H. M. 
Bose, appearing on behalf of the prisoner, 
claimed that a majority of the Jury should 
be Indians on the,ground that the prisoner 


is an Indian British subject, and basen 


his claim upon the mandatory provisions 
of s. 275 of the .Cr. P. C. Mr, A. K. 
Basu, appearing on behalf of the 
Crown, opposed the application on the 
ground that the claim was not enter- 
tainahle in view of the fact that it was 
not put forward before the Committing 
Magistrate. A similar application made 
on behalf of the prisoner, at the commence- 
ment of the trial which has just now 
proved abortive, was refused by me; but, 
as on that occasion I did not give my 
reasons for the order that l then passed, 
I have allowed the prisoner to raise the 
point again, and have considered the matter 
further; but I do not find any reason 
to alter the opinion which I then formed. 

At the outset I may say at once that I 
quite agree with the contention put forward 
by Mr. H. M. Bose that the High Court 
exercising Original Criminal Jurisdiction 
isnot a Court of Session within the meaning 
of the Cr. P. C. Under s. 6 of the Cr. P. ©., 
Courts of Session belong to a class of Courts 
different from the High Courts. Under 
s. 9the Local Government has powers to 
establish a Court of Session for every 
sessions division as defined in s, 7, sub-s. 
(D, and under sub-s. (2) ofs. 9 the Local 
Government may, by general or special 
order in the Offieial Gazette, direct at 
what place or places the Court of Session 
so established shall hold its sittings. The 
expression “Court of Session,” wherever it 
is used in the Cr. P. C. means a Court 
established as aforesaid. “High Court” has 
been defined in the Cr. P. C., s. 4 (7), as 


meaning, in reference to proceedings against 


European British subjects*or persons jointly 
charged with European British subjects, 


the High Courts of Judicature at Fort 


‘William, Madras, Bombay, Allahabad, Patna, 

Lahore and Rangoon, and the Courts 

of the Judicial Commissioners of the 

Central Provinces, Oudh and Sind, and, 

in other cases, as meéaning the highest 
v. 
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Court. of . Criminal. Appeal or .Revision -in . latter clause, s. 337, 218; 996 and 227, the 
"hy. local area, or; Where no. such Court is very heading ~of Ch. XXIII, and many 
established under any: law for the time of the sections to be found in that Chapter, 
being-in force, such officer as the Governor- and the special provisions wfentioned 
General in, Council may. appoint. in that in Part..L-of that Chapter, as also ss. 339A, 
behalf. In .s. 266 of the Cr. P. C. it is ‘347, 448, 449 and 469. and other sections, 
. provided that the expression "High Court". which need not be specifically referred to, 
in Ch. XVIII and in Ch. XXIII of the Code, show beyond doubt that the scheme of the 
except. In 8,276 and 307, means a High Court Code is to regard the High Court exercis- 
of Judicature established under the Indian ing: Original Griminal Jurisdiction as be- 
High. Courts Act, 1861, or the Government ‘ing -a Courtof.an entirely different class 
-— Of. “India ‘Act: 1915, and iheludes the Courts and character from a Court of Session, and 
S86 theJ 'udieial . Commissioners ofthe Cen- the two expressions as used in the Code 
tral Provinces, Oudh and Sind and the ‘are not interchangeable. To that extent, 
Chief. Court ' of Lower Burma and such therefore, I agree with Mr: Bose’s conten- 
other . Courts as the Governor-General in tion. 
“Council may, by notification in the Gazette: Mr. Bose hee: next contended’ that, as 
of ndia, declareto be High Courts for the this is so, s. 928A or 528B cannot possi- 
purposes of the said two Chapters. - . bly apply toa case which is inquired into 
: Where, in the Cr. P.C. the expression by a Presidency Magistrate and committed 
"High Court" is used, it bears the one or to the High Court. In .support of this 
“the other of the aforesaid: meanings. The argument “he has relied upon the expres- 
Original Criminal Jurisdiction which the sion “Court of Session" as used in sub- 
“High Court of Judicature at Fort William  s.(2) of s. 528A; and his contention is 
in “Bengal, established under the Indian to the effect that, as that sub-section clearly 
High Courts Act, 1861, exercises, it does . cannot apply to sucha case, and as sub-s. 
by virtüeof cl. 29 of the Letters Patent of (3)also cannotapply to the High Court, 
, December 28, 1865. Section 267 ofthe Or. P. . inasmuch as no appeal lies from a sentence 
* Q. provides that all trials under Ch. XXIII or order passed on such trial by the High 
of the Code before a High Court shall be . Court except, ofcourse, in cases dealt with. 
by a Jury, and it further provides that,  in's. 419, sub-s: (1) of s. 528A will not also 
notwithstanding anything contained in the: apply ; and if thatis so, it will follow that . 
said Code,-in all criminal cases trans- s. 598B will also have no ‘application. Once 
ferred to.a High Court under the Cr. P. C., it is held that these two sections do not 
or under the Letters Patent of any High apply to such a case, it should be held 
Court established: under the Indian High that there is no other provision of the 
Courts Act,. 1861, or the. Government of Code under which a claim need be put for- 
Ihdia Aet, 1915,. the trial may, if the ward to be dealt with as an Indian British 
High Court 80 directs, be by Jury. Tlie subject. Consequently, there being no bar 
time and place of holding sittings of the ‘to the claim made under s. 975. of .the 
High Court for the exercise of its Original ‘Cr. P. C. to be tried by Jury, the majority 
Criminal J urisdietion: are regulated accord: - of whom should be Indians, the claim must 
ing to the provisions of s, 334 and 335 of succeed, 
the Cr. PG ` Teonfess that at- first. sight- Mr. Bose's 
An examination of the provisions of the contention seems plausible. Some confu: 
Code discloses that its scheme recognizes, sion arises from the grouping and number : 
and is based upon, a distinction between ing of the sections and from the fact that 
the "High Courts" and “Courts of Session,” the relevant .provisions are scattered over 
and: the, said distinction is maintained several, at least three, Chapters of the 
throug ghout:- „It is necessary for this pur- Code, 1 mean Chs. XXIII, XXXIII and 
pose to. refer. only to such provisions as XLIVA, which again:are to be found: in 
relate to the powers vested in the Courts différent parts of the Code. The difficulty 
of Session... or. High Courts forthe exercise perhaps could not be avoided by reason 
OF. their... Original Criminal Jurisdiction, of the piece-meal amendments that- “were 
and thé provisions’ dealing with the appellate : : made, . On a close examination of the relè- 
Or: 'révisional powers need not be taken into vant provisions; however, I am convinced | 
account, Sections. 29, 31, 193, 194:and 206 that Mr. Bose's argument, though specious, . 
gl. (De and Se and, more particular ly: the ‘is*not-sound, It is unnecessary to SR tg 
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effected by Act XII of 1923 ard Act XVIII 
of 1923 have’ been for too large, and are 
based. upoh principles which were wholly 
foreign’ to the former Code. .The avowed 
intention of the Legislature in making the 
amendments was to secure equal rights for 
European British subjects and Indian 
British subjects, not forgetting the rights 
of Europeans who are not European British 
subjeets and of Americans. How far this 
equality has been secured is not- a matter 
for me to discuss, I propose only to exa- 
mine the relevant provisions in. order to 
decide the- questions which arise, and the 
answers, in my opinion; emerge with suff- 
cient clearness from such examination. m 
Chapter XXXIII deals with special pro- 
visions relating to cases in which European 
British subjects and Indian British subjects 
are concerned. By s. 443, to which ss. 444, 
445 and 446 refer, the provisions are appli- 
cable to à trial outside a Presidency Town. 
Section 447 enjoins on a Magistrate to forth- 
with inform the accused of his rights under 
this Chapter whenever it may appear to 
him that the case'is, or might be, held to 
be one which ought to be tried under the 
provisions of this Chapter. Section 448 re- 
lates to references made in a ‘trial in 
Rangoon, and .8. 449 makes certain’ special 
provisions relating to appeals. The special 
procedure laid down in this Chapter will 
be available to the accused if the trial is 
held outside a Presidency Town, in respect ` 
of .offences punishable with imprisonment, 
and if the condition mentioned in cl. (a) 
or cl (b) of s. 443 (1) is satisfied, and a 
elaim to be tried under the provisions of 
this Chapter is put forward by the accused, 


either at his own instance or. on being’ 


apprised of his: rights by the Magistrate as 


aforesaid. If this claim is rejected by the 


Magistrate, the person making the claim 
may appeal tothe Sessions J udge and the 
decision of the Sessions J udge thereupon 


shall be final and shall not be questioned . 
in any Court in appeal or revision. The | 


stage at which this claim is to be preferred 
is Specifically mentioned in  sub-s. (|). 
of s. 443, where it is put forward by the 
accused on his own initiative, but theré 
does not appear to be any restriction. in 
this behalf in s case where the Magistrate ` 
informs him about them, which, the law 
enjoins, the Magistrate shall forthwith’ do 


at any stageof an enquiry or trial at which ' 


, the, case appears to him to be of. such a. 
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the Code of 1898 for. the amendments 


nature. The claim 7 be tried under the 
provisions of this Chapter, it should be 
observed, is. wholly different from a claim 
to be tried'as a European British subject 
or an Indian British subject or a European 
not being a European British subject or 
an American, So faras the former claim 
is concerned" the question of the status of 
the claimant’ does not always arise, and it 
is not asine qua non. that one should estab- 
lish that ‘he isa European British subject 


or an: ‘Indian: British subject, for, undere 


s. 443 (1) (b), it would be enough if one 
‘can show the connection of his case with 
"both a European British subject and an 
Indian ` British, subject. 

The latter ‘claim is dealt with in Ch. 
XLIVA of the Code. Sub-s. (1) of s. 528A 
of that Chapter expressly ‘takes cases 
to ‘which: Ch. XXXIII applies, out of 
its scope. It provides that such a claim 
must be put forward by the claimant 
stating’ the grounds of suchclaim to the 
Magistrate before whom he is brought for 
the purpose of the enquiry or trial, and 
also lays down that such Magistrate shall 
hold an enquiry and decide "whether the 
claimant: has established kis status, and 
shall deal with him accordingly. There 
is nothing in the wording of this sub-sec- 
tion to: ‘show that it should not apply to 
enquiries or trials before Presidency Magis- 
‘trates. Broadly stated, this sub-section. is 
applicable to all cases before all Magistates 
either in Presidency Towns- orin the mufas- 
‘sal, to. which the’ special ‘provisions of 
Ch. XXXII. do not apply. Sub-s. (2) 
contemplates ‘such cases only in which 
the Magistrate commits the claimant to 
trial to the Court of Session after rejection 
of the claim in which cases the claimant, 
whose: claim has been rejected by the 
Magistrate and who has thereafter been 
‘committed to the Court of Session, may 
‘repeat his claim there, and the said Court 
shall after such further enquiry, if any, as 
it thinks fit, decide the claim and shall 
deal with such person accordingly. Sub- 


s. (3) applies to all Courts in which trials. 


‘(not enquiries) are held of the claimant 
after rejection of his claim, and it states 
that. the-decision .on such claim shall form 
a ground of appeal from the sentence or 
order passed in.such trial Section 523-B 
by its very terms relates to “any such case,” 
which expression must mean any case to 
‘which 8:,528.A (1) is applicable. There is 
na -diffculty on this score for "the word 
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2 ot (3) . 
applies to all 
cases to Which the | provisions of Ch. XXXIII 


do. not apply, that is to say, to all cases 
before all -Ma gistrates either in Presidency 


"Towns or in "the. mufassal to which: the 


special provisions of that Chapter are not 
“applicable. 
‘concerned, 


So faras a Committing Court i is 
if the. claim is not made before 
that Court, orifit is made and rejected by 


‘that Court, and not repeated before the Court 
to which lie is.committed, (and here it should ` 


be remárked that the law has made a. pro- 
vision for. such repétition only before. the 


. Court in the exercise of its ‘Original Orimi- 


nal Jurisdiction on ja. comniitmént ‘made 
o it), it shall be held. that the claimant has 


relinquished his- right, . and the claimant 


_ Shall not assert his right i in any subsequent - 
‘stage of the case; - 


It. must be remembered that the dad to 


- be tried as an Indian British subject is 


again a different.and distinct one from the 


p claim. to be.tried by a majority -of Indian 
Jury as mentioned in s. 275, though it; can 


only be put forward. ‘by à person who “has, 


in thelangüage of that section, been found 


under the provisions of the: Code to be an 


Jury such as is referred to in s. 


Indian British subject; and the section 
further requires that such a claim_has- to. ‘be 
expressly put forward before the first Juror 
is called and — so that it may be 


EE to. 


Crate 


“not T to it neain e as the em ar case is 
“not one to which that Chapter hàs been. 


applied or can be held to be applicable, 
Secondly, a claim to be dealt with as an 


Indian British “subjéct to which’ s. 528A 


and s, 528B apply; and, thirdly, a further 
claim to be tried: by majority of Indian 


975. 
From a considération of the aforemen- 


‘tioned provisions, "and leaving out of account 
‘eases to which Ch. XXXIII applies, the . 


following propositions amongst others may 


` þe deduced :— 
(a) An ‘Indian British subject claiming iò i 


-be dealt with às such must put in his claim 
before the Magistrate before whom ` he is 


brought for the purpose of enquiry or trial. 
This ‘applies to Presidency 1) Magistrates as 


"well as Magistr ates in the mujassal. 


(9) If.the- Magistrate rejects ‘the clair 


SMPiROR V. HARENDRA CHANDRA CHAKRAVARTY. 
"case" does nót even occur in sub-s, 
. of S., 028-A. It, theréfore, 


Court of Session: and not before the High - 


[84 t. 0. 1924] 
and/tries him, “the décision shall form a 


ground of appeal from the sentence or ordet 
passed in such appeal. Thi¢ applies to 


Presidency Magistrates as well as to Magis-- 


trates in the mufassal. 

(&) If the Magistrate rej To the claim and. 
commits him to the Court of Session, he may 
répeat the claim before the said Court. Such 
Tepetition may only be made in a Court, .of 


Session and notin thé Hig Court exercising : 


Original Criminal J urisdiction. a 
(d) If tlie Court of Session rejects the 


claim and tries him, the decision shall form ' 


& ground of appeal “from the sentence or 
order passed in such trial. 
(e) It necessarily follows that if a claim 


is, made before a Presidency Magistrate and 


rejected by him, and the accused is com- 
mitted to the High Court, there is no ,pro- 
vision for repétition - .of the claim before 
‘the High . Court, and the accused will not 
be entitled to put in, 
‘Cr. P. C., before the High Court, a further 
‘claim. for being tried by a Jury the majority 
of. whom should be Indians. It may be 
asked, is the décision of a Presidency Magis- 
‘trate ‘thus final when the decision , of a 
‘Magistrate in the ‘mufassal is open to 


reversal on a re-consideration of the claim ; 


‘by a Court of Session when the same is 
repeated before that. Court? The: answer is 
that tot only in this matter but in matters 
of sentences too, there is a wide difference 
between the powers of =the two classes of 
` Magistrates. No provision). however, has 
“been made. for curtailing the revisionál 
powers of the High Court over such a deci- 
sion ofthe Presidency Magistrate such as 
is found in s. 443, sub-s. (2), with regard 
to a claim to, be' dealt. with under "the 
Special procedure prescribed in Ch. X XXIII. 


under s.275 of the- 


(f) Where, as in the present case, no such - 
claim was put forward before a Magistrate, ` 


there being no provision for: repetition of 


the claim before the High Court, s. 528B is. E 


& barto the assertion of the same. in any 
‘subsequent stage of the case. 

In my judgment, therefore, the prisoner 
is not entitled to claim to be tried by a 
Jury the majority of whom should be 
-Indians. -~ 

There remains a further question, viz., 
as to. the stage at which the claim on the 
ground ' of status. has to be put forward 


before a Committing Magistrate. The ques-- 


„tion has been raised by Mr. Bose, but it 
"really does not arise in ‘the’ present case, 


as'in the present case no EU claim ‘wag 


~ 


- 
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put forward before the, Committing Magis- 
trate “at any stage. 
is not very clear in this respect, Speaking 
for myself? I am not prepared to read into 
the words of,s. 528A, the provisions made 
in s. 443 (1). From the wording’ of sub-s. 
(1) of s. 528A, it would appear that the 


privilege has to be claimed before : the.. 


Magistrate before whom thé accused is 
brought for the purpose of enquiry or 
trial, “while sub-s, (2) which evidently deals 
with such a claim put forward in a par- 
ticular class of cases, suggests that it 
may be made at any time, and in fact 
makes provision. for a repetition, and's. 
528B again speaks generally of the claim 
being put forward without mentioning any 
particular point of time or restricting the 
stage of such claim in any way. Acting 
on the principle of interpretation that in 


.the ease of a statutory enactment made 


for the benefit of an accused a construc- 
tion favouràble to him has always got to 
be accepted, I am disposed to take the 
view that tlie claim may bé madeatany 
time, in a case of this nature, up till the’ 
time wher the commitment’ is made, The 
Committing Court becomes functus officio, 
and loses “all jurisdiction over the case 
alter the commitment, and special pro- 
visions have been made in 88, 216 to 219 
to enable the Court to retain’ jurisdiction 
only in respect of some matters. Such á 
beneficial construction will nof, on the 
one hand, strain the language so as to 
include cases plainly omitted from the 
natural meaning of the words, and will, on 
the other hand, give effect to the presum p-’ 
tion that the Legislature never intends 
what is inconvenient or unreasonable. ' 
: K. 8. D, ! Order accordingly. 





RANGOON HIGH COURT. 
ORIMINAL REVISION No. 94-B or 1994, 
“April 10, 1924. 
' Present: '—Mr. Justice Lentaigne. 
MAUNG NGE AND OTHERS—A-PPLICANTS 
VETSUS x 
EMPEROR—OrrosrrTB PARTY. 
Criminal Procedute Code (Act'V'of 1898): ss, 499, 
514—Bail-bond, forfeiture of—~Court having juris- 
diction to direct forfeiture-:Failure of accused to 
appear in Court to which case transferred—Bond, 
whether liable to forfeiture. 

' Abail-bond must be strictly construed. [p. 935; rool, M 
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The law, undoubtedly, 


an offence under s. 
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The proper Court to direct the forfeiture ofa bail- 
bond is the Court before which. the accused was 
bound by the bond to appear and the forfeiture must 


be established to the satisfaction of such Court. [p. 934, : 


col. 2; p. 935, col.-1.] 

The amount: of a bail-bond cannot be forfeited in 
case: of failure of the accused to appear in a Court 
to which the ease is transferred, where the obligation 
to appear in euch a Court has not been expressly 
Specified“in the bond. [p. 935, col. 1.] 


= ` Shamsuddin, Sirkar v. Emperor, 30 C, 107; 6 C. W. 


N, 885 and Nga Po Tin v. Emperor, 65 Ind. Cas. 420; 4 


. U. B. R. 71; 23. Cr. L. Je 68; (1922) A. I. R. (U. B.) 8, 


relied on. 


e 
Criminal, revision from an order of the 


Secend Additional Magistrate, Toungoo, 
in Criminal Miscéllaneous No. 6 of 1924. 
Mr. Lambert, for the Applicants. 
Mr. Gaunt, Assistant Government Advo- 


cate, for the Crown; 


JU DGMENT.—This is an applieation 


‘to revise an order passed by the District 


Magistrate of ` Toungoo, dated the 2nd 


February 1924, and directing a further 


enquiry as to whether & bail-bond executed 
by one Maung Kyaw Win and the appli- 
ċants as his sureties should not be forfeited. 


~» In Criminal Regular Trial No. 5 of 1923, 


the District Magistrate fook cognisance of 
409, Indian Penal 
Code, alleged to have been committed by 
Maung Kyaw, Win, the Bazaar Gaung, and 
directed the issue ‘of a warrant of arrest 
returnable for the 26th February 1923. 
Maung Kyaw "Win then applied to the 
Sessions Judge for bail, which was granted 
in Criminal Miscellaneous Case No. 2 of 
1923 of the Sessions Court in the sum of 
Rs. 2,000 with three sureties. The bond 
was made out in the office of the Sessions 


Court in the printed form No. 52, in 
Sch. V of the Cr. P. C. and stated 
"I Maung Kyaw Win being brought 


before the Distriet Magistrate of Toungoo 
éharged, with the offence of criminal 
breach of "trust under s. 409, Indian 
Penal Code,,and required to give 
security for my attendance in his Court 
and' at the Court of Session, if required, 
do bind myself to attendat the Court of the 
said Magistrate on every day of the pre- 


liminary inquiry into the said charge, and 


should the case be sent for trial by the Court 


‘of Session, to be and appear before the 


said Court when called upon to answer the 
said charge against me; and in caseof my 
making default herein, I bind myself to 
forfeit to His Majesty the King-Emperor 
of India the sum of Rs. 2,000.’ 

The bond executed by the applicants as 


- 
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the sureties was in the following form:— 


We hereby declare ourselves sureties for 


the said Maung Kyaw Win that he shall 
on the 26th February 1928 and on every day 
of the preliminary inquiry into the offence 
charged against him and, should the case 
be sent for trial by the Court of Session, that 
he shall be and appear before the said Court 
to answer the charge against him, and in 
“case of his making.default therein and 
failing to pay the said sum; we bind our- 
selves jointly and. severally to forfeit to 
His Majesty the King-Emperorof India 
the said sum of Rs. 2,000 in all." Pg 

~ After the trial had proceeded forsome time 
before the District Magistrate, he directed. the 
arrest of a Municipal Commissioner and_of a 
ponn to be tried jointly with Maung Kyaw 


in under the same charge and section. But, ; 


as .these accused objected to the case being 
tried . by. the- District. Magistrate, the Dis- 


trict Magistrate. on the 4th, April 1923, 


transferred the ease to.the Second Addi- 
tional Magistrate, who proceeded to try 
the case and recorded evidence. The pro- 
ceedings against; the. Municipal Commis- 
sioner were dropped.in consequence of the 


failure to obtain the. sanction of the Local. 


Government, but the. case, proceeded against 
the two remaining accused: Maung Kyaw 
Win appeared in that Court on various 
dates up to the 16th November 1923. . Then 
there were certain adjournments for orders 
and, on the 5th January, 1924, Manng 
Kyaw Win was absent and.was reported to 
have absconded. He is said to have abs- 


conded in consequence of some new, pro- 


a 
4 


secution, . ae E: NM ig 
Notice was then issued to the applicants 
assureties to produce Maung Kyaw Win 


within seven days, that is on the 12th, 
January 1924. They failed to produce him . 


and the outcome of .subsequent proceed- 
ings in that Court was an order directing 
the .sureties to pay the amount of the bond 
on or before the 31st' January 1924. 


-The applicants appealed against that 
order tothe District .Magistrate. Reliance 
was placed on the decision of the Calcutta 
High Court in the case of Shamsuddin Sir- 
kar v. Emperor(1), as showing that a bond 
like this did not cover a failure to appear 
in a Court to which the case had been trans- 


ferred. : 


The District Magistrate took.the viéw. 
.. Qj 30 0.187; 6 0. W. N, 885, > 


4 
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attend dt the Court of the District: Magistrate: 


[84 T..O, 1924] 
that this objection was sound ; but that. . 
the bond ‘could be forfeited on proof of. 
absence from the Court of tke District 
Magistrate ‘on. the dates fixed for the hear. . 
ing before the Second Additional Magis- ' 
trate; and he, therefore, directed that an 
enquiry‘ be held before himself as to whe- 
ther the aecused, Maung Kyaw Win had 
failed to appear in his’ Court on the Sth 
and 12th January 1924. He directed that 
such inquiry should be held in the pre- 
sence. of the sureties, and he directed that 


‘notice should issue to Maung Kyaw Win. 


t 4 A: 


served on an absconder. : i 

The District Magistrate also took the 
view that the bond covered the preliminary 
inquiry.in whatever Court it was held, 
and that the preliminary inquiry was still . 
pending. - 
. The present applieation is to revise the 
above order, and, at the hearing, this Court ' 
was requested to also revise the subsequent 
proceedings. It is sufficient to state that, 
on the date fixed, formal evidence was 
given that Maung Kyaw Win was not 
present in the Court of the Second Addi- 
tional Magistrate, or’ in the Court of the 
District Magistrate: qn. the 5th and 12th 
January, 1924 ; and such facts were deposed 
to by the respective Bench Clerks of these 
Courts: On that evidence the District 
Magistraté by an order dated the 12th Feb- 
ruary, 1924, directed that the bail-bond be 
forfeited ; that Maung Kyaw Win be liable 
for Rs. 2,000; and that, on his default, the 
sureties be jointly and severally liable for 
half that. amount, namely, Rs. 1,000. The 
reduction -in favour of the suréties to half 
the amount was allowed because the ab- 
sconding was due to another case, and there 
had been great delay. . : : 

I have heard Mr. Lambert for the appli- 
cant, and Mr. Gaunt.for the Orown, and I 
am satisfied that these proceedings cannot 
stand. ` ; GRE 

I may. first point out that the. District 
Magistrate has in some respects, taken an 
erroneous view as to the Courts which have 


It is obvious that such a notice could not be 


"power to order a forfeiture on a breach 


ofa bail-boüd. It is clear, I think, that 
a bail-bond.must come under the second 


‘paragraph of sub-s. (1) ef s. 514, which 


reads :—''or, where the bond is for appear- 
ance before a Court, to the satisfaction of 
guch Court"; and; ‘therefore, it is neces- 
sary ethat the forfeiture should be estab-’. 
lished to the ‘satisfaction of. the Court 
ec ' 


a 
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- before which the ‘accused’ was bound by 
the bond.to appear, and that is the proper 
Court to exercise the-power. ` 

uddiu Sirkar v. Emperor (1), and in some 
deeisions in unofficial reports that a bond 
must be construed strictly [Nga Po Tin v. 
Emperor (2)), and that it will not authorise 
à forfeiture of the amount of the bond. 
in the case of failure to appear in a Court 
to which a case is transferred, if the 
obligation to appear in that Court-has not 
been specified in the bond. I think that 
decision really only.follows the plain mean- 
ing of s, 499 of the Cr. P. C. Sub-section 
(1) of that section expressly imposes on 
Police Officérs and. Courts the duty of 
expressly stating in the bond the condition 
that the person shall attend at the time 
and place mentioned in the bond, and shall 
continue so to attend until: otherwise 


directed by the Police Officer or Court, as. 


. the case may be. 
' If ‘we apply that provision to the present 


bond, Maung Kyaw Win was directed to - 


attend the Court of the District Magis- 


trate, and the bond did.not contemplate '’ 


his attendance at any other Court except 
in the eventuality of the case being sent 
for trial by the Court of Session. In my 
opinion the accused, Maung Kjaw Win, 
complied with the condition of that bond 
and attended, and continued "to attend, 
the Court.of the District; Magistrate until 
he was otherwise directed by that Court. 
Once. he was directed to attend the Court 
of the Second Additional Magistrate, that 
was a'direction otherwise within ‘the sub- 
section. Consequently, the bond has effect- 
ed. its purpose when the case was trans- 
ferred, because it contained no. clause pro- 
viding for such an eventuality. 
" This construction is also borne out by a 
reference to sub-s. (2) of s. 499, which ex- 
pressly provides that, if the case so requires, 
the bond shall also bind the person releas- 
€d on bail to appear, when called upon, 
in the High Court, Court of Sessions’ or 
other Coùrt to answer the charge. This 
provision when read with sub-s. (1) means 
that the bond must expressly provide for 
such contingencies. The present bond did 
provide for the contingency of a trial 
' before a Court of Session, but it omitted to 
provide for trial before any other Magis- 
trate than the District Magistrate. — ' e 
(2)65 Ind. Cas. 420; 4 U, D.. R, 71; 93 Of L, J. 
68; (1929) AT. R, (U. B) wa ah a 
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It has been held in-the case of Shams- 
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: For these reasons, I hold that the orders 


passed by the District Magistrate, both on 


the 2nd February and on the 12th I*eb- 
ruary 1924, were illegal, and that, on those 
dates, he had not power to declare a forfei- 
ture of the.bond in question. 
. I, therefdre, set aside the said orders, and 
direct that if any portion of the amount has 
been levied from the applicants, the same 
shall be refunded to them. ia: a 
Z. K. A Orders set aside. * 


. PRIVY COUNCIL. 
[ PETITIONS ror SPECIAL LEAVE TO APPEAL 
FROM THE HIGH CovuRT or ALLHABAD, | ' 
November 14, 1923. 
Present:—Viscount Haldane, Lord Dunedin 
Lord Carson, Sir John Edge and 
Sir Lawrence Jenkins. 
RUSTOM-—AccusEp—PETITIONER 
versus 
l . EMPEROR-—OvPprosrrE PARTÝ. 
RANDHIR SINGH-——AccusEb—PETITIONER 


versus 
EMPEROR--OrrosirE PARTY. 
[PETITIONS For SPECIAL LEAVE To APPEAL 
FROM THE HIGH Court oF LAHORE. | 
February 6, 1924. 
Present:—Lord Buckmaster, Lord Dunedin 
. and Lord Atkinson. 
TABA SINGH-—AccusEp—PETITIONER 
versus 
EMPEROR—Opposits Party. 
KHUDA BAKSH--AccusED —PETITION En 
ee |. VETSUS a 
EMPEROR—OprosrTE PARTY.. 
` Privy Council—Criminal appeal -Board, when will 
interfere. : l 
- The Privy Council is not a Court of Criminal Appeal 
and will not.concern itself with the administration of 


criminal justice in India unless there has been some 
violation of the principles of justice or some disregard 


+ id x ^ 


of legal principles. 

Applieations for special leave to appeal 
to the Privy Council from sentences of 
death passed by the High Court ‘of Allah- 


abad. '* 
RUSTOM-—AoccUsED—PETITIONER 
i versus 
EMPEKOR-—OvrrosrTE PARTY. 
 RANDHIR-— AccUSED—PETITIONER 
Versus 
EMPEROR—Opposite PARTY. 
Mr. Dunne, K. C..(with him Mr. A. D, C. 
Jackson); for the Petitioners: l 


Mr. Kenworthy- Brown, -forthe Crown. 
+ 


e" 


836 


The applications were disposed of with 
the following remarks:— 

Lord Dunedin.—Mr. Dunne, I should 
like to say this, if the President does 
not object to my saying it. I have now, 
since I have been here a good long time, 
satin a great many of these cages, and, I 
may be wrong, but I do not remember 
any attempt so glaringly made, às in these 
` two cases of yours, to bring up a question 
wf mere evidence. Of course, I can quite 
understand that a man who is going to be 
hanged clings to any straw, and I can still 
more understand that you only do your duty 
in putting forward what you have done; 
but I do think that it ought to be very 
clearly understood in India that there is 
not achance of our turning ourselves into 
a mere,Court of Criminal Appeal, and we 


eould not take up these two cases which we , 


have seen to-day without turning ourselves 
into a Court of Criminal Appeal. . 

Dunne.—No, my Lord. The difficulty, if 
I may say so here, is one that one keenly 
feels oneself, You may be perfectly satisfi- 
ed, in these cases, my Lord, that when the 
papers, first came the Solicitors in these 
cases sent out word to say that the cases 
. were hopeless. They went before Counsel; 
Counsel said that they were hopeless, and 
that went out to.India. Ultimately, the 
matter came at the last stage here, for the 
purpose of an application, and upon that, 
express information was given to the clients 
in India that it was perfectly hopeless to 
apply here, and in spite of that, my Lords, 
the instructions come back to put the 
matter before your Lordships. Whatis one 
to doin the. face of that? . 

Viscount Haldane.—We are dealing 
with the East. It is very desirable that 
what Lord Dunedin has said should be well 
understood all over India. As for prevent- 
ing people from appealing to the King- 
Emperor, we are dealing with the East, 
and they have a constitutional right to 
present their petitions for leave to appeal 
and get us to dispose of them; but it is an 
idle form when it is a question of evidence. 
The sooner they ‘understand, the better. 

Mr. Dunne.—I do not know if the matter 
can be reported, or whether your Lordships 
can send a communication to the Courts of 
India; but I am afraid, however, much it is 
: done, the last straw they will attempt to 
clutch at, and we are so far away that 
no personai influence of anybody advising 
them can‘ brought to bear upon them, 
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Viscount Haldane.—We are dealing 
with the East. The fact that they have a 
constitutional right of appeal to te King- 
Emperor is enough for them, without going 
into the merits. , 


Applieations for special leave to appeal to 
the Privy Council from sentences of death 
passed by the High Court of Lahore. 

TABA SINGEH-—AcCUSED—PETITIONER 

cs versus 
EMPEROR--OrrosrTE Parry. 

Mr. Percival Clarke, for the Petitioner. 

Mr. Kenworthy Brown, for the Crown. 

At the conclusion of the hearing the 
judgment of the Board was delivered by 

Lord Buckmaster.—Their Lordships 
are quite unable to grant the leave asked 
for in this case. i 

Counsel who has appeared before their 
‘Lordships has done his clear duty of plac- 
ing before this Board such facts as appear 
to him relevant to obtain the success of this 
appeal But their Lordships must express 
their regret that the pains that they have 
taken to make clear the rules upon which 
this Board will proceed in considering 
questions relating to criminal appeals 
should have been so widely misunderstood 
or so wholly ignored as to have permitted 
the presentation of the petition in this case. 

The respensibility for the administration 
of criminal justice in India this Board will 
neither accept nor share, unless there has 
been some violation of the principles of 
justice or some disregard 'of legal princi- 
ples; this Board will not consider appeals 
brought from the criminal jurisdietion in 
the Province of India. 

They cannot but regret that those who 
are connected with the legal profession in 
India should have so completely disregard- 
ed those injunetions that their Lordships 
have so often laid down. lt à grievous 
thing to think of the distress and the 
anxiety which must be caused to the rela- 
tions and friends of the condemned man by 
holding out to them vain and illusive hopes 
that the penalty which has been inflicted 
can be mitigated or reversed by this Board, 
except in the special circumstances to which 
I have referred. : 

KHUDA BAKHSH —AcOUSED-—PETITIONER 
versus 
EMPEROR—Obpposite Party 

"Dr. 4. Majid, for the Petitioner. 
Mr, Kenworthy Brown, for the Crown, 


— [8 IO. 1924]... 


Dr. Majid was stopped in his argument 
by the following remarks:— . . ` | 
“Lord Byckmaster.—On. behalf of 
the Board I assert it now, in order that 
it may not be thought that the Board will 
depart from its principles, fhat we depre- 
cate the presentation of such a petition as 
this and the last one we have just heard. 

I desire to repeat with emphasis the 
statements I made just now, and to regret 
greatly that the necessities and troubles of 
the relations and friends of a man under 
sentence in India should be used by eare- 
less or ignorant legal practitioners for the 
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Code, for theft of buffaloes there were al- 
together five aceused persons out of whom 
one was discharged by the .Magistrate and 
‘two are said to be still absconding. In 
the s. 395 case there were 35 accused per- 
sons out of whom 11 altogether were 


before the Court and 24 are said to beab- 


purpose of extorting from them money for 


‘a hopeless appeal, 


- K, S. D. Leave refused. 


* 


LAHORE HIGH COURT. 
OrtminaL Reviston No. 158 or 1924. 
April 25, 1924. 
` Present:—Mr. Justice Scott-Smith. 
TABRI AND ANOTHER—-ConvVICTS— ' 
PETITIONERS 
versus 


. EMPEROR-O»rosirs Parry. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Finding of fact—High Court, when will interfere—- 
Enmity between complainant and accused —EHvidence 
necessary for conviction. : 

The High Court will not ordinarily interfere on the 
revision side ina criminal case where the two lower 
Courts have concurred in a finding of fact and where 
there is nothing illegal or erroneous in'the procedure 
of the Magistrate. |p. 937, col. 2.] l ~ 

Where enmity admittedly,exists befween the com- 
plainant and the accused it is necessary that there 
should be some independent corroboration of the state- 
men of the complainant and his partisans. [p. 938, 
eol. 1. 


The mere fact that the accused made efforts to con- 


. those cases. 


sconding. Out of those 11 only have been 
convicted and the other 9 were acquitted. 
The facts are fully stated in the judg- 
ments of the Courts “below and need not 
be repeated. This Court is usually averse 
to interfering on the revision side in a 
criminal case where the two lower Courts 
have concurred in a finding of fact and 
where thereis nothing illegal or erroneous 
in the procedure of the Magistrate. There 
are, however, exceptional cases where the 
Court interferes and after carefully consider- 
ing the evidence, and the arguments address- 
ed to me, I consider that this is one of 
It is common ground that 
there was bitter enmity between Karam, 


‘the. complainant, the owner of the cattle 


i 


stolen, and Taju the uncle of the peti- 
tioners. It is also clear, as found by the 
Magistrate, that the complainant, Taju and 
his eompanions exerted themselves to im- 
plieate in these cases wholly innocent per- 
sons and there ean be no doubt that the 
Magistrate is quite correct in laying down the 
rule that without some strong independent 
corroboration the statements of Karam (com- 
plainant) and his partisans cannot safely 
be fully relied upon. The Magistrate in 
weighing the evidence against the peti- 
tioners seems to have lost sight of this 
principle enunciated by himself, In the 


. theft case the evidence against the peti- 


coct false evidence of an alibi does not prove that he ` 


committed the offence charged. fp. 938, col. 2.] 
Criminal revision against an order of the 
Sessions Judge, Jhelum, dated the 22nd 
October 1923, confirming that of the Magis- 
trate, First Class, Gujrat, dated the 10th 
August 1923. 3 
Mr. M. L. Puri and Pir T'ajad-Din for 
Sheikh Abdul Qadir, for the Petitioners. 
Lala Amar Nath Chona, for the Opposite. 
Party. : 
JUDGMENT.—This order disposes of 
two petitions for revisions presented by 
Tabri and Taju*brothers who have been 
convicted by a Magistrate in two connected 
cases, one under s.379, Indian Penal Code, 
and the other under s. 395. 
In the case under s, 379, Indian Penal 


` 


. 


~ 
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tioners ‘which has been relied upon by the 
learned Sessions Judge is that of three 
persons who say that the petitioners were 
members ofthe party in whose possession 
the stolen buffaloes were found. Now the 
three witnesses relied upon in this connec- 
tion are Sardara, Chaughatta and Ghulam 
Rasul. Sardara is the son of the complain- 
ant and the Court admits that Chaughatta 
and Ghulam Rasulare also enemies of the 


. petitioners. The learned Sessions Judge, 


however, says: "I cannot think that this 
alleged’ enmity is sufficient ground on 
which to dismiss these witnesses' statements 
when all other parts are corroborated in 
all essentials by a mass of other evidence.” 
Now, there ean be no doubt, and indeed 
itis not denied by Counsel for the peti- 
tioners, that the theft of buffaloes had taken 
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' place,- that the stolen cattle were recovered 
by the tracking party and that subsequent- 
ly a number of persons came and took back 
these.cattle' along with some horses. The 
fact that there is good evidence that theft 
and dacoity took place is nó ground for 
believing the evidence of the three witnes- 
ses. who have been relied upon to the effect 
that the two' petitioners were,members of 
. the party in whose possession the cattle 
. were found.. It is very easy for witnesses to 
give , trué evidence as to an -occurrence 
. which took place, -but at the same time 


falsely to implicate certain persons as hav- ` 


ing taken part in that occurrence., It 


seems to me that having regard to the 


admittedly existing enmity between the 
complainant and the’ petitioners it was cer- 
tainly necessary that there should be some 


independent evidence of identification and: 


this evidence is not fortheoming on the 
record. .In the. ease of. Tabri, moreover, 
there is strong evidence of an alibi, namely, 
that of two constables who found him in 
his village Miana Gondal at 11-30 ». w. on 
thd 2nd of. March 1923. Tabri is a bad mash 
and it was the duty of the constables to go 
on their rounds and see whether he was 
: in his house at night or not. Their evi- 
dence has been believed by both the lower 
Courts and we may, therefore, take ib -as 
proved that Tabri was in his village at 
11-30 on- the night between the 2nd and 
3rd.of March 1923. The theft of the buffa- 
loes took place on that night, and accord- 
ing to the prosecution evidence the factum 
of theft was discovered at about midnight. 
Miana Gondal is six miles distant from the 
village where the. theft took placeand it 


is, theréfore, extremely improbable that: 


"(abii could have taken part init even if 
we suppose that the’ times are not very 
accurately given. It would be unfair to 
assume that the Police constables. went on 
théir.rounds earlier than they stated they 
did orthat the prosecution witnesses are 


wrong in stating that the theft was dis-- 


covered -at about midnight. The Magist- 
rate said that it would have been perfectly 
easy for Tabrh after the Police constables 
had gone their rounds to go to- Miana Gon- 
dal and, join in the theft. 'The theft was 
probably - arranged before "hand, and' it 
seems.to me to be prima facie extremely 
improbable.that Tabri would have left his 


village: when he knew that the Police con- ’ 


stables were in the neighbourhood and gone 
off to egmmit.the- theft. In my ‘opinion 


e N 
R || 


APPAYA BASLINGAPPA HONNAPUR v, EMPEROR. 


-APPAYA 


[84 T, O. 1924]. 


then in the absence of independent evidence. 
it would not be safe to maintain the con-' 
vietion of the petitioners in the theft case, 

In the s. 395 case the witnesses of iden- 
tification are the same three persons, Sardara, ° 
Chaughatta and Ghulam Rasul, and three 
others, Sardara (P. W. No. 26), Soliboa (P. ~ 
W.:No. 27) and Sardara (P. W. No. 28) 
but all these, persons are enemies of the 
petitioners. If Tabri,as admitted, wasin 
his village at. 11-30 r. m. on the evening 
ofthe 2nd of March, it,is highly impro- 
bablé that he could hdve been at the place: 
when the dacoity was committed some 25: 
miles . distant shortly afterwards: Tne fact . 
that Taju made efforts ‘to concoct false: 
evidence. of an alibi does not go to prove 
that he committed .the offence charged. 
In the -absence of'indépendent evidence | 
and in all the circumstances of the case, I 
am, of opinion that it would: be unsafe 
to convict the petitioners in the s. 395 case. 
I, therefore, allow the revision, and, setting 
aside the conviction and sentences, aequit 
the petitioners and direetthat they be re- 
leased from custody. 


K, S. D. Revision allowed. 


^ 
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BOMBAY HIGH COURT. 

^. CRIMINA& APPEAL No. 418 or 1923. 
October 4, 1923. `. 

Present :—Mr. Justice Marten and 
Mr. Justice Coyajee. ; 
BASLINGAPPA HONNAPUR— 
ACCUSED—APPELLANT . ge 

versus 


EMPEROR—Oprosirs PARTY. | 
Criminal Procedure Code (Act V of 1898), s. 309— . 
Trial with aid ef Assessors—Judge, duty of— Opinion 
of Assessors not asked— Conviction, whéther legal. 
` It is imperative for the Judge to take the opinion 
of the Assessors on the charge it is proposed to convict : 
the accused on. (p. 939, col. 1.] i 
Ata. joint trial held with the aid of Assessors one of 
the accused was charged with the offence of abetment of 
murder, while the other two accused were tried for the 
offence of murder. The Assessors found the first accused : 
not guilty of the offence charged and the Judge while 
acquitting him on thecharge of abetment of murder , 
convicted him of an offence unders. 201, Penal Gode: 
Held, that inasmuch as the opinion of the Assessors 
had not been asked on the minor charge the conviction 
was illegal. tp. 938, col. 2} . . < e ab 
+ Hanmappa v. Emperor, 82 Ind. Cas. 709; 25 Bom. la, 4 
R.231» (1923) A. I. R.(B.)262; 25 Cr, L-J, 1319, 
referred to, : í Fa 


| 841. C. 1924], 


— Criminal appeal against an order of the 
Sessions Judge, Belgaum. 


Mr. NilkAnth Atmaram, for-the Accused. 
. Mr. S. 8. Patkar, Government Pleader, 


for the Crown. . 


FACTSGS.—Three accused, were placed 
on their trial .before the, Sessions Judge of 
Belgaum. Nos. 1 and 2 on a charge, of 
murder and No.3 ona charge of abetment 
of murder. Both the Assessors agreed that 
accused No. 3 was not guilty of the offence 


| 


“with which he was charged but they dis- 
. agreed as to the guilt of accused Nos. 1 
and 2. One of them was of opinion that: 


the offence charged had been proved against 
them, and the other was of opinion that 
it had not been proved. The Sessions 
Judge convicted accused Nos, land 2 of 
murder and sentenced each of them to 
transportation for life. He acquitted accused 


No.3 on the charge of abetment of mur- 


der but convicted him of an offence under 
s. 201 of the Penal Code on the finding that 
he had assisted in making away with the 
dead body. of the deceased. He was sen- 
tenced to rigorous imprisonment for one 
year. All the three accused preferred 
appeals to the- High Court. 'The appeal of 
accused No. 1- was dismissed and that of 
accused No, 2 was allowed and he was 
acquitted. With regard to accused No. 3 
Marten, J., delivered the following 
JUDGMENT. 
. Marten, Jd. * "* >x T *— 
Turning, lastly to accusede No. 3, his, 
position again is entirely different. As I 


have said, he has been acquitted ofthe , 
The ' 


chargé of abetment of .murder. 
difficulty here in the way of the prosecution 


‘is that he has been convicted of an offence 


which he has never been expressly charged 
with, and an offence moreover which the 
Assessors were never asked to give their 


opinion about. Under s. 309 ofthe Cr. P.. 


C., it is provided that:— . 

- "When, ina case tried with the aid of 
Assessors, the case for the defence and the 
presecutor’s reply Gf any) are concluded, 


the Court may sum up the evidence forthe , 


prosecution and defence, and: shall then 
require each of the Assessors to state his 
Opinion orally, and shall record such 
opinion." 

In the view I take, it is imperative for 
the Judge to take the opinion of the 
Assessors on the chargé itis proposed to 
convict the accused on, Itisnot,I think, 


'-(B.) 262; 25 Or. In J. 1549. 


f 


SAN DUN V. EMPEROR. 930 


open to the Judge to put merely the charge 


. of murder to the assessors, and when they 


have given their opinion .on that charge 
and that charge only; then on his own 
motion and without asking any further 
opinion óf the Assessors, to find the accused 


guilty of something quite different. In 


saying this, I in no way differ from the 
authorities such as Hanmappa v. Emperor 


. (1) which have been cited to us to the effect 
that at a.trialan accused, may be charged 


with a major offence, such as mürder, and 


in the alternative with a minor offence, 


such as, being in effect.an accessory to the 
crime. That isnot the point am on. In 
my opinion itis only fair that a man should 
understand the charges that are made 
against him, and that the opinion ofthe 
Assessors. on those charges should be 
definitely asked, and that itis only after 
this has been done thata conviction on 
either the major or the minor charge should. 
be sustained against the accused. On that 
ground alone, therefore, I think the con- 
viction of accused No. 3 cannot stand and 
that he should be acquitted and discharged. 
"Coyajee, J. delivered a concurring 
judgment. 
K. S. D. 


Appeal allowed. 
(1) 82 Ind. Cas, 709; 25 Bom L. R. 231; (1993) A.I, R. 


. 
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RANGOON HIGH COURT. 
CRIMINAL Reviston No. 424-B or 1921. 
September 2, 1824. ` 
Present :—Mr. Justice Carr. ` 
SAN DUN—PETITIONER 
versus l 
EMPEROR--O»rosrrE PARTY. 

Burma Habitual Offenders. Restriction Act (II of 
1919), s. 7—Criminal Procedure Code (Act V of 1898), 
ss. 110, 117 (4), 867, 4124 —A ppellate- Court, judgment 
of, contents of-—Reasons, failure to give—Security and 
restriction proceedings--General repute, evidence of. 

The judgment of a Criminal Appellate Court which 
gives no reasons for the decision arrived at does not 
comply with the requirements of ss. 367 and 421 of 
the Cr. P. O. and is bad in law. 

In eases under Chap. VIII of the Cr. P. C. and 
the Burma Habitual Offenders’ Restriction Act, the 


' Court must act on evidence duly recorded in the pre~ 


sence of theaccused person and it is not open to it, 
for the purpose of the final order in the case, to take 
into consideration any information obtained otherwise 
than from such evidence, m s. 


/ . 





x 


040: 


In such proceedings it is not everything that may 
be proved by evidence of general repute. The ordi- 


nary. rules of evidence apply with such modification . 


only as is made by s. 117 (4) of the Or. P. O. No ex- 
tension of evidence of general repute beyond the limits 
laid down in that section is permissible. For instance, 
evidence that the person proceeded against is reputed 
to possess a revolver, is purely hearsay and since it 
does not relate to a fact which can be, proved by evi- 
dence of'general repute, it is entirely inadmissible. 
Criminal. revision from ‘an order of the 
Sub-Divisional Magistrate, Prome, in Crimi- 
nal Miscellaneous Trial ‘No. 68, of 1924. 
` JUDGMENT.—An order of restriction" 


under s. 7 of the Burma Habitual Offenders'.. 
Restriction Act, 1919, has been passed . 
‘other grounds than information for be- 
lieving thathe has one. Itis purely hear- 


against the petitioner. His appeal to, the 


District Magistrate was admitted but the, 


judgment of the District Magistrate does 
not comply with the requirements of:ss. 367 
and 424 of the Cr. P. C. All that the District - 
Magistrate says is that he has considered 


the evidence carefully .and thinks it is. 


sufficiently strong to justify the order. Thus 
no reasons are given for the decision. '- 

Moreover the District Magistrate says 
that he has made local enquiries. This 
seems to indicate the existence of an idea 
that in cases under this Act and under 
Chap. VIII of the Cr. P. C. the ordinary 
rules of criminal procedure and of evidence: 
are abrogated. This is an entirely eroneous 
idea but: if appears to be somewhat wide 


< 


r 


out the fallacy. .' . l 

In cases such as this the Court must act 
on evidenee duly recorded in the presence 
of the accused person and it is not open to 
it to take into consideration any informa- 
tion obtained otherwise than from such 
evidence. Į am referring here, of course, 
to the final decision 1n the case; and not to 
the initiation of the proceedings. | " 
Again, in such proceedings it is not every- 
thing that may be proved by evidence of 
. general repute. The ordinary’ rules of evi- 
dence apply with such modification.only.as 
is -made by s. 117 (4) of the Cr. P. C. 
This clause lays down that “For the pur- 
poses of this section the fact that a person 
is an habitual offender or is so desperate or 
dangerous as to render his being at large 
without security hazardous to the community 
may be proved by evidence of general 
repute or otherwise.” No extension of evi- 
dence of general repute beyond these limits 
is permissible. a 


This section is made applicable to the . 


Habitual Offenders’ ‘Restriction Act by 
8,4 of that Act, and s, 3 of the Act permits 
° 
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spread and it is, therefore, desirable to point 


[84 I. C. 1924] 
air order of restriction to be passed in .any 


case in which under s. 110 of the Cr. P. 0.. 


security could be required. , 

In this.case the Magistrate fouhd that the 
petitioner is such a dangerous person.that 
it would be hazardous to leave him at large. 


But he bases this finding on the further . 


finding that the petitioner. surreptitiously 
owns 28$ revolver, which,’ he says, is 
"the most prominent point against him." 
This finding is based solely on evidence 
that the petitioner is reputed to possess a 
revolver. 


There is no witness who has ever: 


seen him with a revolver or who bas any. 


say and since it does not relate to a fact 


which can be proved by evidence of general. 


repute it is entirely inadmissible. 
ZO. Se ox Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 1 oF 1924. 
(CrimtnaL Revision Partition No. 1 of 1924.) 
. August 5, 1924. l 

. Present:Mr. Justice Jackson.. 

"PULIPATI VENKIAH—Acctsep 

_— PETITIONER : 
versus -— 
EMPEROR—Oprosite PARTY. 

Penal Code (Act XLV of 1860), s. 161— Bribery by 


publie servant — Oficial aci," what is—Karnam pro- 


masing to get land for villager. - 

In a charge under s. 161,: Penal Code, it' must be 
shown that the accused took the bribe as 2 motive 
fcr dcing an official act. 
between what is criminal and what is departmentally 
yeprehensible. A public servant can only. be punished 
under the Penal Code when his act fulfils all the 
EE T of am offence as therein defined. [p. 941, 
col. 1. - | 

Wheré'a village Karnam receives a bribe from a 
villager for recommending and getting him land on 


darkkast,no offence under s. 161 of the Penal Code is. 


committed, since neither recomménding nor getting 
darkhasts is an cfficial act of a Karnam.  [ibid.] 
Petition, under ss. 485 and 439 of the 
Or. P. C., 1898, praying the High Court 
to revise the Criminal Appeal No. 75 of 
1923 preferred against the judgment of the 
Court of the Sub-Divisional Magistrate, 
Guntur, in C. C. No. 121 of 1923. 
“Dr. S. Swaminathan, for the Petitioner. 
The Publie Prosecutor, for the Crown. 
e. ORDER.-— The petitioner has been sen- 
tence@ to:six months’ regorous imprison- 


There isa nice distinction . 


- 


[841. 0. 1924] 
met and a fine of Rs. 100 for "receiving a 


bribe of Rs. 20 from a villager.on the under- 
standing that he would get him some land 


on darkhast in his capacity as Karnam, an . 


offence punishable under $4161, Indian Penal 
Code (vide charge)". 


The villager.(prosecution first witness): 


says that he gave the Karnam Rs. 20 as he 
promised that he would get Government 


land for him. He got the land but only half. | 


as much as he. expected. The learned 
' Sessions Judge takes the complaint to be 
that the Karnam was given the bribe in the 
hope that he would recommend the grant 


. of land. He managed to convince the parties : 


that the land was as good as got, and so the 
charge is proved that the Karnam promised 
to getthe lands for the villager. 


It is difficult to say from all this exactly `- 


what the Karnam is supposed to have done. 
Inachargeunder s. 161, Indian Penal Code, it 


mustbeshownthattheaccused took the bribe ` 


asa motive for doing an official act. But 
getting a darkhast is not the official act of a 


Karnam. He may have cheated the villager . 


into thinking that he was the official who 
granted darkhasts but that does not come 
out clearly from the evidence, and the Ses- 
sions Judge seems to be rightin holding 
that only his recommendation was bought. 
But even if the charge had rum that in 
his eapacity of Karnam he would recom- 
mend the darkhast, that still would not 
be an official act. He might have been 
charged perhaps with offering ` to` in- 
fluence the Tahsildar or some higher 
official, but it is not clear on the facts 
that he ever did ‘so offer. Anyhow a 
chage that a Karnam took a.bribe as a 
reward for doing the official act of grant- 
ing darkhasts in the capacity of Karnam 
cannot stand, and this proposition. is not con- 
troverted on behalf ofthe Crown. It was not 
made clear to the, petitioner what criminal 
offence he had committed and the convic- 
tion must be quashed. There is a nice distinc- 
tion between whatis criminal and -what is 
departmentally reprehensible and fhis dis- 
tinction must be carefully borne in mind, A 
publie servant can only be punished under 
the Penal Code when his act fulfils all the 
" eonditions of an offence as therein defined. 
I allow this petition; and reverse the sen- 
‘tence. The fine to be refunded, The peti- 
tioner's bail is released. 
.V. N. V. 
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CALCUTTA HIGH COURT. 

" A OnrMINAL APPEAL No. 188 or 1924. 
June 16, 1924. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice B. B. Ghose. 
RADHA KRISSEN CHAMARIA —ACcCUSED 

' —APPELLANT 
. VETSUS 
EMPEROR—REspPoNDENT. 

Calcutta Port Act (III of 1890), ss. 2 (5), 83, S4— 
Land below high water mark—EHrection of structures, 
whether punishable, 

Section 83 of the Calcutta Port Act prohibits the 
erection of.certain structures on private land below 
high water mark within the Port. This clearly is an 


. interference with the rights of the owners within the 


meaning of s. 2 (5) of the Act. Therefore, a construc- 


"tion of such structures is an offence under sg. 84 of the 


Act. [p. 941, col. 2.] 

-` Criminal appeal against an order of the 
Third Presidency Magistrate, Calcutta, 
dated the 7th March 1924. , 

Mr. S. R. Das, Advocate-General, (with 
him Babu Probodh Chander Chatterjee), for 
the Appellant. 

. Mr. Ameer Ali (with him Babu Satindra : 
Nath Mulcerjee), for the Crown. 

 dJUDGMENT.—This is an appeal 
against the conviction of the appellant of 
an offence punishable under s. 84 of the 
Calcutta Port Act. The appeal has been 
argued before us solely on a point of law, 


and we have not been taken through the 


judgment or told what are the actual facts 
of ‘the case. It is assumed in the argu- 
ment that the accused has erected or fixed 
something in contravention of s. 83 which 


prohibits the making, crecting or fixing 
“below high water mark within the Port 


of Caleatta any wharf, quay, stage, etc., 


‘without the consent of the Local Govern- 


ment. Theonly point urged on behalf of 
the appellant is that if this section he 
read with cl. (5) of s. 2 of the Act, no 
offence has been comitted. This clause 
provides—"Nothing herein contained shall 
deprive any person of any right of property, 


‘or other private right, except as hereinafer 


expressly provided.” This clause seems 
really to be unnecessary, since no Statute can 
abrogate private rights except by express 


provision. But we are unable to accept 


the contention of the learned Advocate- 


General, who appears for the appellant, 


that s. 83 does not expressly deprive 
owners of property of their rights. Taking 
the words of the section in: their ordinary 


certain structures.on private land,” which ig 


“48 
clearly an interfer ence with the rights of 
the owners. . ~ 

^ Itis contendéd that at the time the Statute 

was passed it was generally believed that 
.alliland below high water mark was the 
property of the Crown. It appears, how- 
ever, -that leases have been "granted by 
the Crown of land below high" water mark 
even prior to the passing of the previous 
‘Calcutta Port Act V of 1870. "We cannot 
* believe that the Legislature were ignorant 
that such leases had been granted. Further, 
if it was assumed that alli land below high 
water-mark ‘was the pr ‘operty of the: Crown 
to which no other person had any rights, 
these provisions underthe Act would have 
been superfiucus, since it: would not be 
necessary to have provided a special Statute 
for the removal of structures erected by. 
trespassers.' 


The only point. on which this appeal has: 


been argued fails. The appeal is accord- 


-ingly dismissed. 
' NE Appeal dismissed. 
‘LAHORE HIGH COURT. 


CRIMINAL APPEAL No. 641 oF 1924. 
October 31, 1924. 
Present :—Mr. J ustice Lobosstenok 
KESAR SINGH-—CONVIOT—APPELLANT 


i: EMPEROR  RasroNpEN?. : 
Penal Code (Act XLV of 1860), s. 902 envy 
billet of wood—Death caused by blow on head~-Murder. 
, A person, who inthe absence of grave or sudden 
provocation, strikes another. person on the head with. 
a heavy billet of wood, must know that heislikely to 
" fracture that person's skull and to cause his death and 
is, therefore, guilty of murder.  , 
.Appeal from an order ‘of the District 


Magistrato, . F'erozepore, dated the 2nd July 
19 
Mr. Sagar Chand for.Mr. G. 5. Salaria, 
JUDGMENT.—The appellant Kesar 


for the Appellant. 


Singh, some 12 years ago, killed his wife . 


by striking her onthe head with a wooden 
pestle and. disappeared until he surrendered 
himself on the 27th of May of this year. 
He has beef convicted by the learned 
Magistrate under. the second portion of 
s. 304, Indian Penal Code, and has been 
sentenced to under go five years' rigorous. 
imprisonment. 

‘He has appealed to this. Court, and ‘the 
only ground pressed before me is that the. 
offence atthe utmost is one falling under” 
, s, -325 "Indian Penal Code, and that the. 


. e 
P 
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fad 1. d. 1924] 


sentence is excessive.. The me Magis- 
trate had held that the act of the appellant 
is saved by the 4th Exceptiongto s. 300 of 
the Indian Penal Code from thé quality of ^ 
murder. 'That Exception, however, is not 
at all applicable. There was no fight. and, 

even if there had been a fight, the appel-- 
lant acted in a cowardly "and unusual 
manner by striking an unarmed woman 


. with a wooden pestle on the head. 


In my opinion, an extremely lenient view 
of the case has been taken, for there can be | 
no doubt that unless the appellant could 
establish grave and sudden provocation, 
and sucha defence he made no attempt 
to estatblish, his act must be qualified as . 
murder, for "whoever strikes another person 
on the head with a heavy billet of wood. 
must know that he is likely to fracture that 


person's skull and to cause his death. 


1 dismiss the appeal. 


Z. K. . Appeal dismissed. ` 
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OUDH JUDICIAL COMMIS- 

'  'SIONER'S COURT. 
CRIMINAL APPLICATION No. 65 or 1924. 
July 16, 1924. 

Present: —Mr. Wazir Hassan, J. C. |, 
MAHESH SINGH AND OTHERS—ACOUSED | 
Fag res E 


' EMPEROR OPPOSITE PARTY. 
Oriminal Procedure Code (Act V_of 1898), s. 145 
—‘Actual,” meaning of—Possession through naan, 

whether actual—Or E nature of-—Person not party, i 
whether bound. 

The word “actual”, in s. 145 of the Cr. D. C. ised 
in relation to possession must be interpreted in the 
sense of only such actual possession as the nature of 
the property is susceptible of. [p. 944, col. b x 

Possession through the exercise of a right of collect- 
ing rent from the tenants in possession cannot from a 


. juristic point of view-be regarded as actual. [ibid.] 


A person who is nota party either to the proceed- 
ings orto the order under s. 145 of the Cr. P. O., is 
entitled to challenge the propriety: of it'and may 
even defy it though only by lawful act. [p. 943, col^2.] : 

An order under s 5. 145 of the Code does not put: 
any one in possession but is merely a declar ation of 
the then existing state of possession on the materials 
before the Court in those proceedings. [ibid.] 

Jhuman Karti v. Debu Lal Bingh, 16 Ind. Cas. 898; 
22 ©. L. J. 415, referred to. 

-Application for revision against an order 


of the First Additional Sessions Judge, 


. Bara Banki, dated the 16th May 1924, 'con- 


firming that of the ‘Magistrate, First Class, 
Bara Banki, dated April 8th 1994. 

Messrs, Ali Zaheer, Matinuddin and H. 
C. Dutt, for the Applicants, 


 (BiI 19M]. ^ 


The Government Pleader, for. the Crown. 
J UDGMENT.—These llapplicants have 
been convicted and ‘sentenced ‘to various 
terms of imprisonment and fine under ss. 
325 and 147 ofthe Indian Penal Code by a 
First Class Magistrate of Bara Banki. Their 
` appeal against the convietion was dismissed 
by the First Additional Sessions Judge of 
Lucknow, . | 
On the 10th January, the two parties, one 
headed by the complainant, Basdeo Singh, 
and theother by theapplieant Mahesh Singh 
came into conflict with the result that a 
fight ensued and the complainant's party 
was severely beaten by Mahesh Singh's 
"party in consequence whereof several mem- 
bers of the complainant’s party received 
grievous injuries. There is not much dis- 
pute about the fact that the riot did take 
place noris it disputed now that one and 
ali of these applicants did take part in it. 
The complainant's party consisted of his 
son, his two nephews and sevéral servants 
of one of the nephews. Mahesh Singh's 
party was supported by his two. sons, Beni 
and Ramdat, and comprised a large number 


of their followers. ` Beni and Ramdat are’ 


also applicants before me, Mahesh Singh 
is the uncle of the complainant, Basdeo 
Singh. The property, in respect of the 
possession of which this riot took place, is 
a: four annas odd share in village Ter in 
the District of Bara Banki. The applicants’ 
plea in the main was of their rightof private 
defence both of person and property. This 
is the only point which I have to decide. 
‘The Courts below-have negatived the plea. 
I have to consider whether the finding ar- 
rived at by the Courts below isa proper one. 
The discussion of plea of self-defence 
naturally attracted the question of posses- 
sion of the property mentioned above as 
a first step in the reasoning. Basdeo Singh 
claimed to be in exclusive possession of it. 
On the other hand, Mahesh Singh claims 
the same. On this question of possession 
the judgment of the learned Sessions Judge 
is not very helpful. It appears that at the 
end of the last year proceedings were taken 
against the complainant and the two sons 
of Mahesh Singh, that is, Beni and Ramdat 
under s. 145 of the Or. P. O. Jt ended 
ina declaration in respect of the actual 
possession in faveur of Basdeo Singh 
by an order dated the 21st December 1923. 
To those proceedings and to that order 
Mahesh Singh was no party. The learned 
 Béssions Judge observes:—"In view of the 
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that it was so. _ 
with prominence and emphasis in the 
judgment of- the Court of first instance. I 
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title-deeds relating to the disputed pro- 
perty and the order referred to above, I 
have.no doubt that-the complainant and 
not the accused was in actual possession 
about the date of the occurrence. Even if 
the property was acquired by joint funds, 
I do not believe that the accused had actual 
possession and even if their joint posses- 
sion be assumed that would be deemed to 
have been lost when an order in com- 
plainant's favour was passed." Now previous 
to the case under consideration Mahesh 
Singh's position with regard to the pro- 
perty in dispute was always this, that ii 
was joint family property; and the com- 
plainant, Basdeo Singh, always admitted 
This matter is brought out 


gather that both the Courts would have 
reached to the conclusion that the posses- 
sion of joint property was also joint but for 
the order of the 21st. December 1923. The 
evidence afforded by the deeds need not 
detain us long: The fact that they stand 
in the name of the complainant is quite 
consistent with the title tothe property 
covered by their being joint. Indeed these 
deeds are of no evidential value whatsoever 
on the question of actual possession. 

It now remains to consider the effect of 
the order under s. 145 of the Cr. P. C. 
With respect to that the learned Judge 
says: “The question is not so much whe- 
ther the accused (Mahesh) was bound by 
the order in question as whether he was 
justified in defying it. And this I can 
safely reply by saying that. he was not”. 
Now if Mahesh Singh was not à party 


either to the proceedings or to the order 


under s. 145 of the Cr. P. Q., he is 
certainly entitled. to challenge the pro- 
periety ofit. lie may even defy it though 
only by lawful act. In the first place, it is 
to be observed that the order under con- 
sideration was not an order putting Basdeo 
Singh in possession of the property and 
consequently was not followed by any exe- 
cution proceeding. It was merely a declara- 
tion of the then existing state of possession 
on the materials before the Court in those 
proceedings. Mahesh Singh, therefore, is in 
my opinion clearly entitled to show that 
the existing possession is not of the nature 
as it was determined to be in the proceed- 
ings under s.. 145 of the Cr. P. C. It 
was observed by a Bench of two learned 
Judges of the Calcutta High Court ame the 
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case of J human Karti v. | Debu Lal Singh 
(1) that "the proposition cannot be Com- 
‘prehénsively laid down that in every case 
-where an orderiinder s. 145, Or. P. O., has 
"been, made, the necessary consequence is 


-the actual dispossession of the unsuccessful - 


- party.” Except. ‘the order under s. 145 of the 
:Code and the four title-deeds already dis- 
‘cussed no other evidence is relied upon on 
behalf of the prosecution in support of ex- 
‘elusive: possession resting with .the còm- 


-plainant, Basdeo Singh. What then is the . 
 itrue view as regards the question of pos- : 


Session? làm of opinion that both parties 
"are in. joint possession of the:property in 
‘dispute. The nature of the property is 
such. that there can be no actual posses- 
"Sion. of it in the -strict sense of the term 
‘either with the complainant or with the 
‘accused, Mahesh Singh. The actual posses- 
-siom is with the tenants. The right of the 
zémindar consists of collecting rents from 
"the tenants in' possession. . ‘Possession 
"through the exercise of such a right cannot 
from "jüristie point of view be regarded 
as actual. The word “actual,” therefore, 
ins. 145 of the Cr. P. G., used in 
relation to possession ‘must be interpreted 


"jn the sense of only such actual possession | 


as the-nature-of the property is susceptible 
of. In the present instance, the complain- 
ant’s case is that he ånd his party were 
employed in the act of collecting rent 
from the tenants for his own benefit’ to the 
exclusion of Mahesh Singh. According 
‘tomy finding the complainant and Mahesh 
Singh being bothin joint possession and 
in the nature of the things: also in joint 
‘actual possession, Basdeo Singh’sact in 
‘excluding Mahesh Singh from the enjoy- 
‘ment of such a possession was clearly 
‘wrongful, This being so, Mahesh Singh 
‘and his-party were justified in using the 
‘force which they did use for the purpose 
‘of preventing the wrongful act being done 
‘by Basdeo Singh and his party. Basdeo 
‘Singh's party was also armed with lathis 
and it is not contended on behalfof the 
‘prosecution that if Mahesh Singh had the 
‘right of Private defence he has in any 
manner exceeded it. 

The résult is that I EIS this application, 
‘set aside ‘the conviction and- sentences 
against each of these applicants and direct 
that they be set at liberty. 

K: s. D. Application accepted. : 


Q 6 Ind. Cas, 898; 22 Or. L. J. 415, 
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‘it right. 
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OUDH JUDICIAL COMMIS- 

SIONER’S COURT. 
. ORIMINAL RzErsRENCE No. $9 or 1924. 

September 6, 1924. 
Present *—Mr. Dalal, J. G., and 
Mr. Neave, A. J.C. 

EMPEROR rHRovucuH AMANAT-— 

CoMPLAINANT—APPLICANT 

versus 

GODHAN AND OTHERS—ACCUSED— 


OPPOSITE Parry. 
Criminal Procedure Code (Act V of 1898), ss. .258, 
259, 51h—-Accused not found not guilty—Proper pro- 


cedure—Bond, when can be forfeited. 


‘After ‘a charge is framed the provisions of s. 259, 


‘Cr. P. C., will not apply, and to apply the provisions 
_of.s. 258 of the Code the Magistrate must find the 
.aecused not guilty. 


Where the accused has not been found not guilty 


‘the ‘proper procedure is for the Magistrate to get 
-the'aecused arrested under a warrant and then decide 
, Whether he is. guilty or not. 


No action shall be taken under.s. 514, Cr. P. C. 


"when the Court itself by discharging the accused 
persons held that their presence on the date of 


hearing was unnecessary. 


Case reported ‘by.the District Magistr ate, 


` Kheri, dated the 26th August 1924. 


'ORDER.—The order of the Trial Court 
is so defective that it is difficult to put 


parties were absent and the Magistrate 
discharged the accused. After a charge 
is framed the, provisions of s. 259 will 
not apply and to apply the provisions 
Of's. 258 the Magistrate must find the 


.aceused not guilty. In this case the ac- 


cused has not been found not guilty. 
The ‘proper .procedure would have been 
for the - Magistrate to get. the accused 


. arrested under a warrant and then decide. 
What the - 


whether be was guilty or not. 
Magistrate did was to discharge'the accused 
for no known reason and then directed 


that proceedings may be taken against 
-him under s. 


5l4 for forfeiture of his 
bond. Obviously the complainant has no 


justice will be done in this case by alter- 
ing the order of discharge to one of 
acquittal holding the accused to be not 
guilty of the offence charged against him. 
No action . shall be. taken finder s. 514, 

r. P.C. when the Court itself ; by dis- 


mee the accused persons held that 


their presence on the «date of — was 


unnecessary. 
The: record sili: be returned. ` 
ESD. ZEN "Onder altered, 


After a charge was framed the - 


with his complaint so. 


` 


] 


pes 


MADRAS HIGH COURT. 

* A §Seconp CIVIL APPEAL No. 81 oF 1922. 

- A August 5, 1924. > | 
. Presenf —Mr. Justice :Devadoss .and 

, `. Mr. Justice Jackson. | 

. MANNAM LATOHAYW A—PrArwTIPT 

— APPELLANT 
versus ` - 

'"SURABATHUNI KOTAMMA AND . 
, ANOTHER—DEFENDANTS Nos. 1 AND 2 


© — RESPONDENTS.. 
Appeal passes i in favour of party—Appeal against 
d. whether competent. . 


+; A partyin whose favour a ‘decree is passed cannot 


appeal against the ^ "decree on the ground that the 
ERU ofone of. the issues is against him. [p. 945, 


: Secretary of State v. . Bwaminatha Koundan, 12 Ind. 


“Gas. 167; 37 M. 95, 10 M. L T. 291: (1911) 2M. W. 


N. 303; 21 M. Ded. 947, Acharita Venkatasurya- 
‘narayana v. Yellapragadu Shivasankara. Narayana, 27 
Ind. Oas.861; 17-M. L;, T. 85 at p. 86; 2 L. W. 101, 


, Devarakonda: Narasamma v. Devarakonda Kannaya, 


4 M. 131; 5 Ind. Jur. 634; 1 Ind. Dec. (N. 8.) 928, Mut- 


„tukumarappa Reddi v. ` Arumuga Pillai, 7 M. 145; 2 


Ind. Dec. (N. 5.) 686 and Jamaitunnissa v. Lutfunnissa, 
E ia “A.W. mcm 89; 4 Ind. Dec. one ae B.), 
relied on. a 


Seong appeal. against. the decree of the 


: Courtof the Additional Subordinate Judge, 


-Guntur,.in A. S. No. 36 of 1921 (A. hi 
NO. 603 o£ 1920, on the file of the District 
Court, Guntur) preferred against that of 
the Court. of the Additional. District 
-Munsif, Guntur, in O.S. No. 75 of 
1918. (O. S. No. 549 of 1916, on.the file of 
the Principal District Munsif S Court, 


Guntur). 
. Mr. Ch. Raghava Rao, for Te oi 


| Mr, C. Sambasiva Rao, for the Respond- 
ents.. ^ x 4 , 


JUDGMENT.—In this bora "the 


É question is whether the appeal to the Court 


below. was competent or not. The 2nd 
defendant was the appellant before the 
lower Appellate, Court. The suit 


"was the adopted. son of Ramaswamy. The 
lst defendant is‘Ramasway’s widow and the 
_ 2nd‘defendant her brother's daughter. The 


lst defendant . set up a giftin favour of ` 101. 


. the 2nd defendant. The District Munsif 


; found. against the. alleged adoption and . 
found in favour. of the alleged gift, but : 


, held. that the gift was-not valid. The 2nd 


MANNAM LATOHAYYA 4. SURABATHUNE KOTAMMA, 


was ` 
brought by the plaintiff alleging that he. 


| defendant appealed against that finding of . 


"the District Munsif, and the Subor dinate 
,J udge held that the gift was valid. | The” 
' plaintiff prefers this second appeal and 
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contends that the 2nd defendant was not 
competent to prefer an: appeal against a 
decree which was in her favour inasmuch 
as the District Munsif had dismissed the 
plaintiff's suit with costs. 


This point ‘is —€—' by very clear 


' authorities,so far as this Court is concerned 


and there ig no reason to depart from them. 
In Secretary of State v. Saminatha Koundan 


(1), it, was held that party in whose favour 
“a decree was passed. could not appeal? 


against the decree on the ground that the 
finding on one of the issues was against the 
party. In Achanta Venkatasuryanar ayana 
v. Yellaprayadu Shivasankara Narayana 
(2), the learned Chief Justice and Seshagiri 
Iyer, J., held the same view. In Devarakonda 
Narasamma v. Devarakonda Kannaya (3) 
and in Muttultumarappa. Reddi v. Arumuga 
Pillai (4), the, same view was held. In 
Jamaitunnissa v, Lutfunnissa (5), the Full 
Bench held that à party not aggrieved by 
a decree was not competent. “to appeal 


‘against the decree on the ground that an 
issue was found against him. 


Mr. Sambasiva Rao-who appears for the 
defendants relies upon Ranganatham Chetty 
v. Lakshmu Ammal (6). That is a judg- 
ment of the learned Chief Justice and Mr. 
Justice Oldfield in which there is an 
observation, (at page 383) which supports 
the defendants’ case. But the decision in 
Secretary of State v. Swaminatha Koundam 
(1) was not brought to the notice of the 
learned Judges,zand they rest their decision 
upon another point. Therefore theobserva- 
tion with regard to this point can only be 
considered as obiter. The decisions in 
Yusuf Sahib v. Durgi (7) and Rama Krishna 
Naidu v. Krishnasami Naidu'(8) do not 
materially help the respondents. It is urged 
by the respondents that the finding of the 
Distriet Munsif that the gift was not valid 


, D 12 Ind. Cas. 167; 37 M. 25; 10 M.L. T 291; (1911) 
W. N. 303; 21 M. L. J. 947 
^0 27 tnd. Cas. eel. 17 M.L. T. 65 at p. 86; 2L.W. 


X9) 4 M. 134; 5 Ind. Jur. 634; 1 Ind. Dee (N. 5.) 


T M. 145; 2 Ind. Dec. (x. s.) 686. 

(5) 7 A. 606; A W.N. (1885) 89; 4 Ind. Dee. (x, s.) 
657 (F. B. 

(6 21 I. Cas. 15; 25 M. L. J: 319; 14 M, L. T: 1893 
(1913) M. W. N 690. 

(7) 30M 447; 17 M. L. J. 200; 2 M. L. T. 368, 

(8) 52 Ind. Cas. 34; 36 M. L. d. 641; (1918) xt. W. Ng 
1; 25 M. L, T. 88; 9L. W. 180. 
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might be ves judicata: between: the' plaintiff 
and the2nd defendant in some future liti- 
gation. The opinion of the majority of the 
J udges of this Court is against the view 
that it ‘is ves judicata, But there is the 
decision in Rama Krishna Naidu v. 
Krishnasami Naidu (8) in which two 
learned Judges of the Court held that such 
a decision would be res judtcata.. Mr. 
Raghava Rao states that he would not rely 
upon the decision on the point as res 
«judicata in any future litigation so far as 
this point is concerned. That being so, 
we.do not think that the 2nd defendant 
would be affected by. the finding of the 
District. Munsif in any future’ litigation 
that may arise between her and the plaintiff. 

We allow the appeal, but, inasmuch as 
the plaintiff (appellant) did not raise this 
point before the lower Courts, disallow 
costs. >, 

v. N. V. 


Appeal allowed. 
N. H. i | 


LAHORE HIGH COURT. 
_ SECOND CIVIL APPEAL No. 2379 oF 1923, 
April 16, 1924. ` 
ee Present :—Mr. J ustice:Martineau. 
 MIHAN MAL AND OTHERS— 
a DEFENDANTS—APPELLANTS 
Versus 
INDAR SINGH AND ANOTHER— 


PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 149, O. XLI, 
m. 31—~Appeal—Court-fee, deficiency in—Bona fide mis- 
take-—Eztension of time—Appellate Court, judgment 
of, contents of— Duty of Court. 

Where the omission to pay the proper Court-fee on 

memorandum of appeal is in the. first instance due 
to an unintentional and bona fide mistake, the appeal 
sould not be dismissed merely for such omission and 
the appellant should be granted time to make up the 

eficiency. [p. 946, col. 2. 

Where in a suit to challenge an alienation the Trial 
Court disallows certain items of the consideration and 
un appeal-is preferred against that decision, it is 
essential for the Appellate Court to go into all the items 
édisnllowed by the T'rial-Court and to consider whether 
they have been rightly disallowed. A judgment by the 
Appellate Court im such a case merely confirming the 
WASAN, of the First Court without making any refers 


——— taka M— i — 
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ence to any A Sad giving-any reasons isnot a 
proper judgment and cannot be allowed to stand, 
Ip. 947, col. 1.) 


Second appeal from: a decree of the 
District Judge, Ferozepur, dat® the 12th 
May 1923, confirming that of the Sub-Judge, 
n Class, Ferozepur, dated the 30th June 

Lala Kashi Ram, for the Appellants. 

Dr. Nand Lal, for the Respondents. 


JUDGMENT .—In this case the plaintiff . 
sues for a declaration that two sales affect- 
ed by his father, one for Rs. 4,600 and the 
other for Rs. 1,200 shall not affect his 


reverionsary rights. ‘The Subordinate 
Judge passed a decree declaring that 
the ‘former. sale was - valid to ‘the ex- 


tent of Rs. 2, 891-15-0 and the latter to the 
extent of Rs. 562-8-0, Both parties appealed 
and the District Judge dismissed their 
appeals, The vendees have preferred a 
second appeal to this Court. 

A preliminary objection is taken that the 
appeal when filed was insufficiently stamped. 
and that the deficiency was made good. 
after the expiry of the period of limitation. 
It appears that the Court-fee was paid at 
first only in respect of one of the alienations. 
The deficiency was pointed out to. the 
appellant’s Counsel on the 20th October last 
and he made it good on the 29th (the 27th. 
and 28th being holidays). Itis clear that 
‘the omission to. pay the proper Court-fee 
in the first instance was unintentional and 
a. bona fide mistake, and I hold :that the 
appeal should not be dismissed merely for 
such an omission. 

The consideration for each sale is made 
up of many items which were discussed: in 
detail by the Trial Court, but the learned 
District Judge has not discussed any of the 
items included in the sale for Rs. 4,600. 
It appears that the evening before the case 
was to be heard in the lower Appellate 
Court the appellant's Vakil fell ill and he 
was, therefore, unable to attend the Court 
next day. His application for a postpone- 
ment was refused, and the appellants were 
represented at the hearing only by an 
agent who could not read the exhibits 
or argue the case properly. All that the 
learned District Judge says in his judg: 
ment with regard to the sale for Rs, 4, 600 
is as follows :— 

. “Items Nos 1, '3and 10 in the case of sale 

for Rs. 4, 600 are the only ones 
e specifically contested, but no-argu- 
. ments are advanced regarding them: 


* : i 
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and the lower Court's decision in 
respect of each of them appears to 

hte to be plainly right.” s 
This éannot be said:.to be a proper 
determination of the:question of the neces- 
sity for the sale, It.was. essential for the 
learned District Judgé' to go into all the 
items disallowed by the Trial Court and 


‘consider whether they were rightly. dis: . 


allowed. But his judgment does not show 
that he did this, as it m&kes no reference 
‘to any evidence and gives no reason for tlie 
decision arrived at. . l 2g 
- I must accordingly accept the appéal, set 
‘aside the decree of the lower Appellate 
Court, and remand the case to Court for a 
fresh decision of’ the defendant’s appeal 


before it. The Court-fee paid on the 


‘memorandum of appeal in this Court will 
‘be refünded and other costs will be costs in 
the case. i QN MAP : 
ius K.. Appeal accepted. 


zl : teem 


BOMBAY HIGH COURT. 

|. ORIGINAL CIVIL JURISDIOTION ‘Suir 
No, 2780 or 1921. . 
September '13, 1923. 
'  Present:—Mr. Justice Fawcett. 

-' SHAMSUDIN TAJBHAI—PLAINTIEE 
s uU C *seTSUS 9 07 7 07. 
-DAHYABHAI MAGANLXELE;—DEFENDANT. 

Specific * performance-—Contract of sale—Time not 
of the essence—Vendor's title, requisitions on—Delay 
in giving reply—Putting property to auction—Vendor, 
whether -can claim specific performance—Breach of 
oe ee of—OContract Act (IX of 
1 8. 78. T 

On the 25th January 1920, defendant agreed to büy 
certain immoveable property from the plaintiff for 
Rs. 46,000 and paid Hs. 2,000 as earnest-money. 
The agreement for sale did not make time of the 
essenee of the contraet and contemplated completion 
of the contract within two months. On the 28th April 
1920, the defendant's Attorneys sent in their requisi- 
tions on the plaintiffs title to his Attorneys, but these 
were not answered til the 25th November 1920. On 
the 14th Decamber 1920, the - defendant's Attorneys 
sent six further requisitions and these were answered 
by the plaintiffs Attorneys on the 25th January 1921. 
On the same day they gave notice to the defendant's 
Attorneys that unless the balance of the purchase- 


monsy was paid within ten days, the plaintiff would: 


rs-sel the property on the. defendant's account and 
hold him liable for any loss that' he (the plaintiff) 
might be put to. On the, failure of the defendant to* 
comply with the notice, the Da put up thf pro- 
porty to auction on the llth March 1921, but with- 
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‘drew it asthe” “highest bid-did:not coñe up to the 


reserved .price.. On the 29th “March. defendant's 
Attorney gave notice that as the plaintiff had failed to 
make out a markétable titlé and to produce the 


“‘Hecessary documents, défendant treated the contract 
‘as broken by the plaintiff and demanded back the 
-earmest-money. . 
present suit for specific performance of the contract 
‘of sale or inethe alternative’ for damages and costs. 


hereupon plaintiff brought the 


The defendant made a counter-claim.for the’ earnest- 


"money :. 


Held, (1) that the plaintiff had made out a market- 


able title at the time he gave his notice of, January, 


25, 1921; [p. $48, col. 2.] - 
:*(2) that there was such conduct on the part of the 
defendant as entitled the plaintiff to give the notice 


.of January 25, 1921 making time of the essence of the 


contract ; [tbid.] l z . 

_ (8) that the time allowed for the completion of the 
contract was ample;  [ibid.] 
- (4) that the plaintiff was not entitled to specific 
pérformance,-on-account of, the delay on his part of 


ihe investigation of title against him and-by reason 


of putting up the property for auction; [p. 949, col. 1.] 

(5) that the actual d&mages were to be assessed at 
the excess of the'contract price over the market value 
on February 5, 1921, and not its market-value in 
March 1921;  [ibid.| 


. . (6) that the plaintiff was not entitled to any more 


damages than his taxed costs of and incidental to 
the agreement for sale plus the forfeiture of the 
defendant's earnestemoney. [ibid.] 

According to the practice. of Bombay Solicitora 
recitals in deeds over twenty years old are accepted 
as correct in the same way as is done under the 
Vendor and Purchaser Act, 1874. [p. 948, col. 1.] 

When a vendor is required to furnish to the pur- 
chaser certified copies’ of the orders aad consent 
decrees mentioned in the conveyance, the purchaser 
has to bear the cost of such certified copies in the first 
instance. -fp. 948, cols. 1 & 2.] 


FACTS.—This was a suit for specifie 
performance of;.an agreement, dated the 
23rd of January 1920, for the sale of cer- 
tain immoveable property by the plaintiff 
to the defendant. The plaintiff claimed 
in the alternative Rs. 15,000 as damages 
and Rs. 900 as costs incurred by him inci- 
dental to the agreement for sale. The 
agreement contemplated the . completion 
of the contract within two months, but 
time was not made of the essence of the 
contract. The negotiations continued for 
over a year. Defendant's Attorneys sent 
their requisitions to the plaintiff's Attorneys 
on tthe 20th April 1920, but these were not 
answered till the 21st Septefnber 1920, one 
of them not being answered till the 23rd 
November1920. Defendant’s Attorneysmade 
certain further ‘requisitions on 14th Decem- 
ber 1920. These requisitions were answered 
on the 25th January 1921 and on that 
date plaintiffs Attorneys also gave notice 
to the defendant's Attorneys, making time 
of the essence of the contract, and requir 

€ 
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‘ing that the balance of the purchase-money 
should be paid within ten days, in :de- 
. fault of which the contract would be treated 
as broken and the property would be re- 
Sold on account and at the risk of the 
‘defendant. Defendant failed to comply 
with this notice and the propérty was put 
sale on llth March 1921, but 
eventually the sale did not take place as 
‘the highest bid did not come up to the 
reserved price. 
Attorneys gave.notice that as the plaintiff 


‘had failed to make out a marketable title. 


‘and to produce certain documents the pro- 
- duction of which was necessary to clear the 
title the contract had been broken by the 
plaintiff and defendant demanded back the 
amount of the’ earnést-money which he 
had paid to the plaintiff. Thereupon the 
plaintiff brought the present suit. .The de- 
‘fendant pleaded’ that the plaintiff had‘ failed 
to make out a marketable title and made 
a.counter-claim for the amount of the 
earnest-money paid by him to the plaintiff 
and for the costs which he had incurred 
incidental to the agreement forsale.  . . 
Mr. Bahadurjt (with him Mr. Kania), for 
the Plaintiff. : 
Mr. Desai (with him Mr, Amin), for the 
‘Defendant. 
JUDGMENT.—({His Lordship . after 
stating the facts and dealing with some 
requisitions proceeded. as follows :—] I 
next take various requisitions . relating to 
"heirs as mentioned in various documents. 

Nos. 1 to 5 relate to f&citals in the con- 
veyance of 1863, (Ex. L). That was a docu- 
ment about forty-seven years old, and the 
recitals contained therein should have been 
accepted, in the absence of anything throw- 
ing suspicion on their character. Mr, 
Rustamji, plaintiffs Solicitor, has given 
uncontradicted evidence of the practice of 
Bombay Solicitors to accept recitals in 
deeds over twenty years old, in the same 
way as is done in England under the 


, Vendor and Purchaser Act, 1874 (Williams, ^ ' 


Vol. I, page 13€). : 


' In requisition No. 15 the vendor was 


SHAMSUDIN TAJBHAI v. DAHYABHAE MAGANLAL. 
.England under the 
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Conveyancing Act, 
1881 (Williams, Vol. I, page. 121). It might 
be the ease that under the agyeement of ' 


“sale defendant might eventually be able 


to.claim that half of such costs should 
be borne by plaintiff. What it apparently 
contemplates is that the.bills of the two 


- sets of Solicitors. should .be pooled and 


On 18th March defendant's . 


required to furnish to the purchaser certi- | 


fied copies of the orders and ‘consent 


decrees mentioned in the conveyance, dated “ 


October’ 21, 1914, and the answer was 
^" the vendor will do so at the purchaser's 
costs," 
‘dicted evidence that this answer accords 
"with. the practice of Bombay Solicitors in 
‘the måtter, This follows the practice in 


I accept Mr. Rustamji's uncontra- ` 


shared half and half. But that does not 


-affect the propriety ofthe answer.to the 


requisition. In the first place the defendant 
had to bear the cost of getting the copies 
asked for. ** * *** J find that plaintiff 
had made out a marketable title at the time 
he gave his- notice of January 25, 1921. 
It. seems to me that his title is really an 
exceptionally strong one,considering that 
the title-deeds date back .to 1808 and that 
it is supported by various consent decrees, 
as wellas by very well-drawn documents 
like Exs. I and J. 


“ “The correspondence and other circum- 
stances leave no.doubt in my mind that 
defendant through’ his Attorneys was deli- 
berately trying to get out of his agree- 
ment, owing to the fall in the markét for 
immoveable properties, which occurred 
towards the end of 1920, as the Court is 
well aware from other litigations before 
it. The intention to take advantage of 
all possible objections and requisitions in 
order to delay and prevent completion of 
the purchaseé:is quite clear. I, therefore, 
hold that there was such conduct on the 
part of the defendant as entitled the 
plaintiff to give the notice of January 25, 
1921. The time allowed for. completion, 
viz., ten days, was ample for preparing 
and executing and registering’ the neces- 
sary: conveyance, if.due expedition was 
used. I, therefore, answer issues Nos,:1 to 


2-B as follows:— 
Issues. Answers, 


' (D) Whether the plaintiff `- (1) The defendant on 
' or, the defendant com- February 5, 1921, 


mitted breach: of con- when the time 
tract? ' limit of ten days 
MEE "E expired. 

' (2) Whethex the plaintiff 


. (2) Yes. 
has madeouta market- ` . 
' ' able title? 
(2-A) Whether the plaintiff (2-A) Yes. 
was entitled to give the 
notice contained in his 
letter of January 25, 
1921? 3 
.(2-R) Whether the time of (2-B) Yes. _ 
ien daystherespecified : ZU. 
was reasonable ? ; ; 


f 


^" 


e 


A 
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‘The third’ issue is whether the plaintiff 
is' entitled to specific relief. -T answer 
this in the negative. Not only is the 
delay on “his part ofthe investigation of 
title against him, but he also treated the 
contract as broken in adeordance with the 
notice given by his Attorneys" letter: of 
January 25, 1921; and by subsequently 
putting up the property for auction. Itis 
not a fact that, as pleaded in para. 7 
of the plaint, he has been always ready 
and willing to perform his part of the 
contract. owt te E 

Issues Nos. 4 arid 5: are as to the dam- 
ages, if any, to which plaintiff is entitled. 
In the plaint Rs. 15,000 are claimed on the 
basis ofthe highest bid (Rs. 31,000) ob- 
tained ab thé ‘auction in March 1921. As I 
háve already remarked this latter: fact has 
nof been proved: but this seems to have 
been due ‘to oversight and I would be dis- 
posed to allow plaintiff another opportunity 
of proving it; but for the fact that I do 
not think he is in any case entitled to 
damages on that basis... Firstly, the actual 
damages are to be assessed: at the excess 
of the contract price over the market-value 
to February 5.1921 fef. illustration (d) to 
s. 73, Indian Contract Act], and not its 
market-value in March 1921, which may 
have ‘been ' considerably lower. And 
secondly, the: plaintiffs delay fróm April 
to: September in.answering the requisi- 
tions and making the inquiry -of Ex. N 
materially: contributed to theresulting loss; 
through the fall of the market. Had the 
requisitions -been answered in May or-June 


. 1920, as they might otherwise -have been, 


it seems. not improbable that the defend- 
ant - would: have been -willing to. push 
through completion, .and. the contract 
would -have been carried out. In the eir- 
cumstances, I think plaintiff is not entitled 
to any' more damages -than' his taxed costs 
of and incidental to. the agreement . for 
sale ‘plus the forfeiture of defendant's 
earnest-money, Rs. 2,000.: I answer issues 
Nos. 4 and5 accordingly. - ; ` 

On issue- No. 6 I hold the defendant's 
counter-claim for recovery. of earnest-money, 


etc. should be dismissed. - . 
'K. 8. D. E 
Z.K. Sutt decreed., 
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MADRAS HIGH COURT. 
Civit APPEAL No. 105 or 1921. 
July 18, 1924. 
Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. 
. ^ Justice Srinivasa Iyengar. 
^. KARNATI MUNAYYA —PLAINTIFF 
_ « —ÀÁPPELLANT 
o VETSUS 
MITTA KRISHNAYYA MINOR BY HIS 
GUARDIAN MITTA BALANNA AND OTHERS , 
“ —DzrENDANTS Nos. 1 AND 3 AND LEGAL 
REPRESENTATIVES OF DEFENDANT No, 2 


— RESPONDENTS. 

Guardian and’ minor—Alienation by guardian— 
Prudent management—Consideration left with vendee 
on execution of bond —Sale, validity of—Vendor's lien 
for unpaid purchase-money, whether lost—Transfer 
of Property Act (IV of 1882), s. 55 (4). 

A minor was entitled to an undivided two-thirds 
share-in.a house. His guardian in conjunction with 
the owner of the other one-third share sold it toa 
third person who purchased it bona fide. Part of the 
consideration went towards the discharge of a debt 
secured upon all the properties of the family and for 
another unsecured debt and for meeting the expenses 
of marriage of the minor's sister. A part of the con- 
sideration was also left with the vendee on the agree- 


‘ment that it was to be paid on the minor attaining 


majority., In a suit by the minor on attaining majority 
to set aside the sale: ` 

Held, (1) that the sale was a prudent act of the 
oe and was binding on the minor; [p. 950, 
eol. 1. 

. (2) that there was no indication of any intention to 
put an end to the-vendor’s statutory lien and the pro- 
vision as to deferred payment of a portion of the sale 
price did not affect the validity of the sale., [p. 951, 
col. 1. | 

Par iier Ojffg. C. J.—When in the case of a sale 
there is a separate agreement for payment of part of 
the purchase-money in lieu of actual cash, it is a 
question of the intention of the parties whether the 
agreement is accepted as & collateral security or whe- 
ther it is a substitution for the statutory right, which 
every vendor has, by reason of s. 55 (4) of the Transfer 
of Property Act, to have a lien on the unpaid purchase- 

money. [p. 950, col. 2; p. 951, col. 1.] « l 

Webb v. Macpherson, 31 C. 57; 30 I. A. 238; 8 O. W, 
N. 41; 5 Bom: L. R. 838; 13M. L. J. 389; 8 Sar. P. O. J. 
(P. O.) and Krishnaswami Iyengar v. Subramania 
Ganapathigal, 44 Ind. Cas. 523; 35 M. L; J..304; 23 M. L. 
T. 85; 7 L. W. 210; (1918) M. W. N. 231, relied upon. 

Per Srinivasa Iyengar, J.—In considering whether 
a transaction by a guardian on behalf ofthe minor 
should be set aside or not, one limit is that no Court 
will uphold a transaction' whieh it considers that a 
man of ordinary prudence would not have had in 
respect of his own property. Theesother limit is to 
consider whether if there was a guardian appoint- 
éd by the Court for the minor and he applied to it for 
ganctioning a particular transaction, the circumstances 
are such as the Court would consider justifiable for 
the purpose of sanctioning it. [p. 952, col. 1.] 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Cuddapah, in 0,8.. No. 33 of 1920, (0.5, 


.950 


1 


No. 54.of, 1919.98. tbe file. of the District 
Court, Cüdd&pah. 


Mr. A. K rishnàsiamy Tw, for the Ap- . 


pellant. a": 
“Messrs. S. Srinivasa I yengar and S.V. 
Narayana Iyer, for the Respondents. 
JUDGMENT. . 
Spencer, Offg. C. J.—The plaintiff 
whose suit was dismissed in the, lower Court 
appeals. The suit was brought to set aside 
a transaction-of sale entered, into by the 
"plaintiffs guardian during his, minority. 
The plaintiffs guardian was. his mother 
and it appears that his maternal uncle, 
Narayya assisted his mother in business 
transactions. The  sale-deed (Ex. VII) 
which is attacked is a sale of house in 
"Proddattur for Rs, 4,300 in which the minor 
.has a one-third share. Owing to the death 
‘of his father after division had taken place 
between the plaintiffs step-brother on one 
side and ‘the ‘plaintiff and his father on 
the other side during the lifetime of the 
father, the plaintiffs share of the house at 
‘the time of the sale was two-thirds. The 
‘price being Rs. 4,300, two-thirds of this 
amounts to Rs. 2,866. The Judge has 
found that there was justifiable necessity 
‘for about half the sum, Rs, 770 being due 
upon à mortgage incurred by the plaintiff's 
father, Rs. 93 being due ona simple debt, 
"Bs. 40 for the plaintiffs father's funeral 
expenses and about Hs. 450 for the mar- 
riage expenses of the plaintiff's sister.. 
. Itis not now suggested that any fraud 
on the part of the plaintiffs guardian has 
been proved. But it.is argued by Mr. 
Krishnaswamy Iyer that there was no 
justification for selling this property when 
thé debts due by the family might have been 
defrayed by a mortgage or by other means 
and, second ty, it isargned that the deposit of 
Rs. 1 433 of the sale price with the vendee 
indicates that there was no immediate 
necessity for selling the minor's share and 
that it was an imprudent transaction as 
the minor's guardian ran the risk of the 
 »vendee becoming insolvent before the 
minor came of age: The Subordinate 
Judge has carefully considered the cir- 
cumstances, oi the saleand he has found 
on the first issue that the sale was not an 
imprudent alienation, that the price was 
m 2 and that the vendee acted bona 
e 
case is that the minor not having become 
divided by metes and bounds from his 
step-brotlier -had. only. an undivided_shara, 
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in this. house. Some, property: | had. to be 
"sold in order to raise money to pay ofi the 
debts, instead of allowing them to increase 
“by accumulation of interest. Owing to-the 
_house being undivided, it: had to be sold 
as a whole as nebody would give a proper 
price ‘for an. undivided share, The plaint-. 
- iffs half-brother, joined the sale and it,is 
not suggested that he was. unmindful ‘of 
‘his interest, or. was ready to, accept a 
smaller price than . what the house was 
worth for his.share of the purchase-monéy. 
More than once, attempt was made to sell 
.the property. On the first occasion . the 
plaintiff B. maternal-uncle . himself ‘offered 
bids in order to raise the priee and whén 
it was sold for a price that was considered 
insufficient, he bought. it back again, and 
again put it up for sale. All these are cir- 
cumstances which indicate that the sale was 
a bona fide transaction arranged by the 
plaintifi's guardian to meet the necessities 
of paying “ber. husband's debts. Simu]- 
taneously with. the sale, the purchaser 
executed a bond (Ex. B) to pay Rs. 1,433 
in all on the plaintiff's demand immediate; 
ly after he attained majority; the interest 
meanwhile was fixed at 6 per cént. which 
was the rate of interest secured by the 
discharged mortgaged document. : 
It is now argued that it was, an impro- 
per act oh the part ofthe minor's guardian 
to’ leave any part of the purchase-money 
in the hands of the purchaser. One con; 
sequence of so doing was that the minor's 
guardian was prevented. from. embezzling 
or wasting the cash which ought to come 
to the minor; The question has been con- 
sidered in several. cases whether in such a 
case where a , purchaser ‘separately. cove 
nants to pay. the purchase-money or part 
of it at a future date, the vendor : loses 
his: lien for the unpaid purchase-money, 
In the case reported in Kristnaswami 
Iyengar v. Subramania Ganapathigal (1), 
two promissory notes were executed, as 
part. of the consideration of the sale. and 
it was held by the learned Judges who 
decided that case that the vendor lost his 
lien ,for, the unpaid purchase-money, 
Phillips, J, -who delivered the judgment, 
of the Court, observed that when there is 
a separate agreement for payment of part 
of the purchase-money im lieu of actual 
cash, ib is a question of the intention of the 
purus whether the agreement is accepted 


g 44 Ind. Cas. 523; 35 M. L. J. 304; 23 M. L, T. 85; 
7 L. W 210; (1918) M, W, N, 31. 
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. a8 a,collateral security or whetherit is a sub- 
Stitution for the statutory right, which.every 
vendor hes by reason''of 6. 59 (4) of the 
‘Transfer of Property Act, to have a lien for 
the unpaid purchase-money. On the facts of 
the case it isnot for us now to say that it was 


wrongly decided because that must have been. 


upon the view which the Court took. of the 
intention of the parties. In Webb v. Mac- 
. pherson (2) the, Privy Council pointed out 
that under s, 55 of the Transfer of Property 
., Aet itis only in the absence of a contract to 
the contrary that the seller does not retain 
hislien upon the property for recovery of 
purchase-moneys, Therefore, the question 
in every case is whether thé contract ex- 
. cludes the operation of the charge. This 
will .be so whether the charge is one 
created by a Statute asin India or arises 
‘out of Equity asin England... Halsbury’s 


Laws of England, Vol. 19,-page 30, makes it 


‘clear that every thing depends.upon the 
intention of the parties. I can find noth- 
ing in the transaction under Ex. B to 
indicate that there was any, understanding 
between plaintiffs guardian and the pur- 
chaser Venkatasubbayya: that the latter 
should get the property unencumbered by 
any lien for the unpaid purchase-money. 
The parties seem to have considered it 
necessary that there should be.Some col- 
lateral agreement like Ex. B. in order to 
make it clear that the unpaid'portion of 
the purehase-money should be payable to 


the minor after he attained majority.. 


There is nothing in the ferms of this 
document-or in the sale-deed to indicate 


am intention to put an end to the vendor's, 


statutory lien. The guardian's conduct in 
‘entering into the transaction was not such 


as to justify any reflection being cast upon. 


it on account of this arrangement. I am 
of opinion’ that the Subordinate Judge 
was .right in upholding the transaction 
and dismissing the suit. The appeal must 
be dismissed with costs. E 

“ Srinivasa Iyenger, J.—I agree with 
my Lord the Chief Justige. I only wish 
to add that the strongest ground.on which 


Mr. Krishnaswamy Iyer relied for asking, 


us to set aside the sale was that as part 
of the transaction between the guardians 
of the minor and the purchaser it was 
agreed that the purchaser $hould withhold 
one-third of the entire ,purchase-money 
and keep | it in his hands till the minor 
. (2) 31.0. 57; 30 I. A. 238; 8 C. W, N: 41;'5 Bom. Lr 


Re 888; 13 M-L. J. 389; 8 Sar; P.O, d, 554 (P.O) —— 
a = @ 
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should attain majority. This he argues i$ 
clear and cogent evidence that there was 
no necessity- for the alienation, at any 
rate to the extent of the amount that was 
agreed to be- detained in his hands. If it 
stood alone, undoubtedly a Court of Law 
would havé hesitated before it refused to 
set aside such a- transaction. It is not 
merely evidence that there was no neces- 
sity for the amount which was agreed to 
be detained by the purchaser’ but it wag 
argued that it also showed that the amount 
that was necessary might have been‘raised 
otherwise. However, in this case, there are 
various circumstances which weigh on the 
other side. To begin with the mortgage 
of Rs. 770 was not only upon the suit 
house but also upon all other immoveable 
properties of the minor. The release of 
the other properties from this encumbrance’ 
was undoubtedly a benefit to the estate 
of the minor. This house is barely 15 
feet in breadth though not actually divided’ 
"by metes and bounds was divided into 
the elder son's sbare being 
in the middle, the two-thirds that accrued. 
to the minor being. on the other'side of 
this share. Therefore there was a house 


which had necessarily to be sold at some 


time or other. The elder brother was 
willing there and: then to join in ‘the 
sale. It is also clear that some: moneys 
were required to pay off the ünsecured 
debts and a sum of Rs. 400 for meeting 
expenses of the marriage ‘of the minor's 
sister. Ido not think it would have been 
a prudent transaction to seek to'sell only 
one share of the minor's property. Nobody 
would have purchased it. No. doubt a 
Court has to decide not only with regard 
to the ‘kind of alienation but also with 
regard to thé quantum ofalienation. But 
considering all the circumstances, it seems 
to me to be perfectly clear, that this 
transaction was not such as should ‘be set 
“aside. We should also bear in mind that 


the purchaser was a stranger and not a 


relation of the parties. No fraud or col- 
lusion has been alléged og proved. The 
circumstances clearly show that guardians 
of the minors were not anxious to handle 
monies of the minor. No doubt it 
may beargued, as it was, that the mere 
fact that for his own protection the pur- 
chaser stipulated to retam in his hands 
a sum of Rs. 1,400 and odd showed that 
he was. conscious that the transaction was 
questionable, or was capable of being 


s 
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questioned.’ But having regard. to. the 
large number of claims in Courts every 
day to set aside alienation, we cannot 
accuse any purchaser, if he was overcare- 
ful. Ithas often been said that the test 
for a Court in considering whether a trans- 
action by a guardian on behalf of the 
minor should be set aside or not would be 
to see whether the transaction was such as 
a man of ordinary prudence would have 
kad in respect of his own property: That, 
undoubtedly, i is not anaccurate statement of 
the law. It is too broadly stated. But at any 
rate that clearly indicates one limit, namely, 
that no Court wil uphold the transaction 
which it considers thata man of ordinary pru- 
dence would not have had in respect of his 
own property. The other limit I should like 
to lay down somewhat in this way; suppose 
at the time of the transaction the guardians 
who acted actually, were guardians appoint- 


ed by the Court and they made an appli-. 


cation to the Court for sanctioning a 
particular transaction, were the circum-. 
Stances such as the Court would consider 
justifiable for the purpose of sanctioning 
the transaction? Itis perfectly clear that 


if, in these circumstances, a Court would. 


have sanetioned a transaction it must be 
-= deemed to bea transaction which no Court 
of Law would or should set aside. Even 
applying this principle, I am satisfied that 
in this case the circumstances were such 
that, if an application had been made to 
the Court for sanctioning the sale of the 
two-thirds share of the minor in this pro- 
perty, à Court ot Law would have sanc- 
tioned it. Itis in evidence that for three 
days püblie auctions were held and this 
property was attempted to be sold. There 
was no purchaser and all the circumstances 
indicate that by the sale of this property 
the necessary amount was sought to be 
raised as it was the thing to do. The elder 
brother of the minor, the mother and the 
maternal-uncle 
acting bona fide in the interests of the 
minor concurred in the sale. I, therefore, 
agree fhat the sale sought to be set aside 
should not be s&t aside. The appeal, there- 
fore, fails and I agree. to the order pro- 
posed by my Lord the Chief Justice. 
V. N. V. Appeal dismissed. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2194 or 1924.. 
' April 25, 1924. 
Present:—Mr. Justice Moti Sagar and 
Mr. Justjce Abdul Raoof. 
MUKAND LAL AND OTHERS—PLAINTIFFS—. 


_, APPELLANTS 
versus - 
ILAM DIN AND OTHERS—DEFENDANTS— es 
RESPONDENTS. 
Adverse possession, interruption of —Symbolical 
possession. 


Though symbolical possession would’ not avail 
against a third party it would be sufficient to interrupt 
adverse possession where the person setting up adverse 
possession was a party to the execution proceedings in 
rs the sypmbolical possession was given. [p. 953, 
eo 

Lokessur Koer v. Purgun Roy, T- C. 419; 3 Ind.’ Dec. 
(x, s.) 819, Juggobundhu Mukerjee v. Ram Chunder 


Bysack, 5 C. 584; 50. L. R. 548; 3 Shome L. R. 68;2 


Ind. Dec. (x. 8.) 579, Gopal Das v. Than Singh,4 A. 184; 
A. W. N. (1882) 4; ? Ind. Dec. (x. 8.) 797, Karam Bakhsh 
v. Nand Lal, 103 P. R. 1884, Hari Mohan Shaha v. 
Baburali, 24 Q. 715; 12 Ind. Dec. (N. s.) 1146 and Radha 
Krishna Chanderji v. Ram Bahadur, 43 Ind. Cas. 
268; 18 A. L. J. 33; 23 M. L. T. 26; 4 PL. W. 9; 34 M. 
L. J. 97; 7 L. W. 149; 22 C. W. N. 330; 97 ©. L. J. 191; 


(1918) M. W.'N. 163; 20 Bom. L. R. 502 (P. C.), referred 


"Second appeal from the decree of. the 
District Judge, Gujranwala, dated the 5th’ 
May 1921, confirming that of the Munsif, 
d Olass, Gujrat, dated the 14th February 

1 * et 

Mr. M. L. Puri, for the Appellant. - Ec 

J UDGMENT.—This was a suit brought 
by the plaintiffs to obtain possession of 
certain land on the allegation that they 
had previously been putin possession of it 
by order of Courtin execution of decree 
against the defendants and that they had 
subsequently been dispossessed therefrom 
by the defendants. The defendants denied 
that the plaintiffs had ever obtained posses- 
sion and set up adverse possession of their 
own. It appears that on the 28th July 1891 
the land in dispute was mortgaged by. 
Fazla, father of the defendant Ilam Din, -to 
Shankar Das father of the plaintiffs. <A 
few years after the execution ofthe mort- 
gage deed the mortgagee brought a suit 
for possession and succeeded in obtaining 
a decree on the 25th January 1899, The 
decree was putinto execution and posses- 
sion was delivered to the decree-holder on 
the 10th June 1901. It is alleged that 
Shortly after the delivery of possession the 
mortgagee was again dispossessed from the 
land and in 1913 the present. plaintiffs, who 
are sqns ofthe original «mortgagee, brought 
a Second suit for posecason against lam 


& 


[ 
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Din the son.of the mortgagor and the 
tenants, who were in cultivating possession 
of the land, were also impleaded as defend- 
ants to the shit.. This suit was. ‘decreed on 
the 17th December 1918. Execution of 
decree was applied -fòr on "the . 26th April 
"1915, formal possession was delivered to-the 
decree-holders by the girdawar kanungo 
in- the presence of the patwari and the 
lambardars who were all present at the 
spot: . On the 17th May 1915 the decree- 
holders filed. adakhalnama in the Executing 
Court stating that they had taken possession 


and that the proceedings may be-consigned.: 


to the record room. On the llth June 1919 
the plaintiffs brought a third suit for pos- 
session alleging that the defendants had 
again taken forcible possession of the land 
from Rabi 1916 and that they should be 
ejected therefrom. EE 


Both the Courts: below concurrently held 
that possession had not been delivered in. 
accordance with law and dismissed the suit. 
The plaintiffs have now come up in second 
„appeal to this Court through Mr. M. L. Puri. 
and it has been strenuously urged on their 
behalf that they having been put in posses- 
sion under the decree by an officer of the 
Court the form in which possession was 


~ 
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case itis clear that the decree-holder ap- 
plied to the Court to be put in possession 
under the provisions: of.the Code and an 
order to put them: in possession in ac- 
cordance with those provisions was made by 
the Court. The officer of the Court who 
went to deliver possession reported that 
possession in ‘accordance with the orders 
had been given and it is obvious that pos- 
session given under these circumstances 
must as against the defendants be taken to 


have operated asa complete transfer of the” 
‘possession to the plaintiffs. It has not 


been proved that since 1915 when the plaint- 
iffs obtained formal posssesion of the land 
anything has happened which could justify 
the defendants in ousting the plaintiffs and 
retaining possession.of the land.. We hold 
that the action of the defendants in turning 
out the plaintiffs from: possession of the 
land was unlawful and that the latter are 


entitled to a decree. 


We accept the appeal and decree:the suit 
with costs throughout. a: 


" K.8,D. Appeal allowed. 


ad 


delivered is immaterial and that as between .- 


parties to the suit. the formal possession 
given operated as a complete transfer of 
possession from the one party to the other. 
The following authorities have been relied 
on in support of this contention, Lokessur 
Koer. v Purgun Roy (1), *Jugobundho 
Mukerjee v. Ram Chunder Bysack (2), Gopal 
Das v. Than Singh (3), Karam Bakhsh v. 
Nand Lal (4), Hari Mohan Shah v. Baburali 
(5) and Radha Krishna Chanderji v. Ram 
Bahadur (6). The principle deducible from. 
all these authorities is that though symboli- 
cal possesion would not avail against a third 
party ib; would be sufficient to interrupt 
adverse possession where the person setting 
up adverse possession was a party to the 
execution proceedings in which the symbo- 
lieal possession was given, . In the present 


b 7 C. 419; 3 Ind. Dec. (x. s.). 819. 

(2) 5 0. 584; 5 C. L. R. 548; 3 Shome L. R. 68; 2 
Ind..Dec. (N. 8.) 579. : AE C 
T 4 A,.184; A. W. N. (1882) 4; 2 Ind. Dec. (x. B.) 


1 103 P.-R. 1884. °. o 
5) 24 C. 715; 12 Ind. Dec. (N. s.) 1146, , "ES 
' (6)43 Ind. Cas. 268; 16 A. L. J. 33; 28 M. L. T. 26; 4 
P. L. W. 9; 34 M. LJ. 97; 7 L. W. :149; 22 C.W 


 R: 502-(P. C). 


+ 


N, 
330; 27 O. L. J. 191; (1918: M. W.:N. 163, 20 Bom. Li. 


BOMBAY HIGH COURT. 
. ORIGINAL OIVIL JURISDICTION APPEAL 
No. 35 or 1923 
Suit No. 4300 or 1921. 
October 9, 1923. - 
Present:—-Sir Lallubhai Shah, Kr., 
Acting Chief Justice and Mr. Justice 


l Crump. 
SHAVAKSHAW DINSHAW DAVAR— 
DEFENDANT—ÅPPELLANT 
versus ' ; 
THe MOTOR UNION INSURANCE Co.— 


PLAINTIFFS—RESPONDENTS. 

Bombay: Rent (War Restrictions) Act (II.of 1918), 
s. 8—Lessee of premises—Agreement to secure pre- 
mises to another for term greater than his own lease 
—BSection, whether applicable. 

An agreement by a person to secure the possession 
of certain premises, of. which he himself is a lessee, 
to another is within s. 8of the Bombay Rent (War 
Restrictions) Act, notwithstanding that the period 
for which possession is secured is greater than the 
period of his own lease. [p. 955, cols. 1 & 2.] 

Quaere.—Whether an agreement to secure a lease 
by a person who is in no sense connected with the 
premises would be within s. 8 of the Bombay Rent 
(War Restrictions) Act? [p. 955, col. 2.] 


. Appeal against the decree of Mz. Justice 


 .Kajiji. | e. 
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Mr. Bahadurji, for the Appellant. 
Mr. Binning (with him Messrs. Campbell 
-and Munshi), for the Respondents. 
ue ap g : JUDGMENT. : 
Shah, Actg. C. J.—The facts which 
-have given rise to this ‘appeal are briefly 
these:—  . ' : 
It appears that the plaintiffs who area 
Limited Company were in need-of permises 
.for their office in 1920, as they were under an 
obligation to leave the premises which they 
“had been occupying then. They obtained a 
lease of certain premises in the Tamarind 
Lane in 1920 but the lease was executed in 


` 


August 1920. . Subsequently the defendant: 


in this case‘agreed to take up these pre- 
mises from them. Itis not necessary to 
set forth the facts about this lease in de- 
‘tail ; but owing to certain differences be- 
tween the parties in respect of the agree- 
ment as regards the lease of the premises 
in the Tamarind Lane, the plaintiffs ‘filed 
the:present suit against the defendant in 
which they claimed various reliefs against 


thé defendant with reference to that agree-' 


ment. It appears, however, that the plaint- 
iffs were not satisfied with the premises 
in the Tamarind Lane, and’ the defendant 
was in 4 position to secure to them suitable 
premises in the ‘Nawab Building’ on the 
Hornby Road. With reference to that 
there was correspondence between the par- 
ties, and as & result of that correspondence, 
there was an- agreement between the parties 
to the effect that the defendant was to 
procure to the plaintiffs the lease for occu- 
pation of the premises in the ‘Nawab Build- 
ing which were at the time occupied by 
the Central Bank of India,.Limited. In 
substance the defendant agreed to get those 
premises vacated by the Bank and to secure 
the same torten years to the plaintiffs in 
consideration Of their paying the standard 
rent Rs. 225 per month and of their agreeing 
to. pay Rs. 2,225 per month for a period of 
ten years making a total of Rs. 2,73,000 to 
ihe defendant for his trouble in securing 
the premises to the plaintiffs, 


“The defendant contested the plaintiffs’ 
claim in the suit and made a counter-claim 
in respect of his agreement with them in 
respect of the Nawab Building. He claim- 
ed specific performance of the agreement 
contained in the letters to which I shall 
presently refer, and for damages and com- 
pénsation as may be just. for breach of the 
acreemprt, He claimed Rs, 2,73,000 aa. re. 
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aa the proper damages payable to: 
im. 

The plaintiffs filed their wgitten state- 
ment in reply to the counter-claim of the 
defendant; and when the suit came oh for 
hearing twenty-five issues were raised as 
representing the various contentions be- 
tween the parties. 

The correspondence between the parties 
with reference to the lease of the premises 
in the Tamarind Lane and of the Nawab 
Building is voluminous. The oral evidence 
in the case consists principally of the evi- 
dence given by the defendant himself and ` 
certain other evidence relating ‘to the 
premises in the Tamarind Lane. There 
were several issues relating to the premises 
in the Tamarind Lane. 

The learned Trial Judge allowed the 
plaintiffs’ claim only to the extent of the 
amount of the standard rent which he fixed 
at Rs. 220 per.month. The other reliefs 
claimed by the plaintiffs were disallowed. 
As regards the counter-claim of the defend-' 
ant the learned Trial Judge dismissed the 
claim. - 

From this decree the defendant has ap- 
pealed. The plaintiffs have not appealed in 
respect of the claim made by them. -as re- 
gards the premises in the Tamarind Lane. 
At the outset I may say that in the appeal 
we are now concerned only with the coun- 
ter-claim of the defendant arising out of 


‘the agreement between the parties with ' 
reference to the Nawab Building. ; 


[After deating with the evidence His 


Lordship proceeded;—] Undoubtedly accord-. 
ing to the evidence there ‘was a lease for 


three years by the owners in favour of Dr. 
Nicholson and he had sub-let the premises to 
the defendant. The first document is not 
on therecord but the sub-lease in favour of 
the defendant is Ex.2 in the case. Itap-. 
pears from the evidence of the defendant. 
that there was a document passed by him 
iu favour of the Central -Bank of India, 
Limited, but that was not - registered. 
Therefore, in law he was a lessee of these 
premises from Dr. Nicholson from the date 
of the document Ex. 2, that is, from March 
13,1919. Thus at the date of theagreement 
in question between the parties he was un- 
doubtely a sub-lesseeof the premises. It: 
my bethat hein his turn may have sub- 
let the premises to the Central Bank of 


India; but the rent bills were all prepared . 


in hig name at. least from March 1,  1921;: 
and so faras the present record is concern-- 


* 
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ed,itisclear that the defendant's position 
then was that of a -sub-lessee from Dr, 

Nicholson of the premises. Assuming, 
however, tl at, the defendant was through- 
out ready and willing to perform his part 
of the contract and that there was a breach 
on the part of the plaintiffs, it seems to’ me 
that his present agreement is’ open to the. 
objection, based on the provisions of s. 8 of 
the,Bombay Rent (War Restrictions) Act 
(IE of 1918). "That section provides: “ It 
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shall not be lawful for any person, in con-. 


sideration of the grant, renewal or con- 
.tinuance of a tenancy of any premises to 
require the payment of any fine, premium 
Or any other like sum in addition. to the 
rent,’ In the present case it is clear that 
the rent tobe paid for the premises was 
Bs, 225. The further sum to be paid to 


was only a device to get a rent of Rs. 


him is stated to be in ‘consideration ofthe. 


defendant's obligation as indicated in the 
first three. paragraphs of the letter of April 
8. That sum was Rs. 2,723,000. It is clear 
that ifthis payment is over and above the 
rent-in consideration of the. grant, renewal 
or continuance of a tenancy the agreement 
would be unlawful. It is urged on behalf 
of the defendant that s. 8 has no application 
to this case. because ‘the defendant has 
nothing to do with the premises, that he 
Was a third party who undertook to take 
certain trouble for the plaintiffs in'the way 
of securing a tenancy of certain premises, 

and that, therefore, the agreement'is outside 
the ‘scope of.s. 8. In other words it is 
urged. that the payment agreed upon was not 
in consideration of the grant, renewal -or 
continuance of. a tenancy of. the premises; 

Iam, however, unable to’ accept this con- 
‘tention. It is clear that he was a sub-lessee 
of the premises, as I have already indicated, 

atthe date of the: agreement. The docu: 
ments in the case and the evidence of the 
defendant leave no doubt that he was a 
sub-lessee for.a period of three years com- 
mencing, from March 1919, and to the ex- 
tent to which he agreed to assign "his in- 
terest as lessee: to the plaintiffs "he agreed 
to grant a tenanóy of the premises in ques- 
tion. , Further, in agreeing to secure to the 
plaintiffs possession of the premises on 
payment of the rentalof Rs. 225 per month, 

he agreed to continue or to secure the con- 
tinuance ofthe tenancy which was to be 
granted to the plaintiffs by-him. Section 8 
does not in terms refer to a landlord. Any 
person who enters into an “agreement in? 
consideration, of the grant, renew, or 


ame 


agreement of this nature. 
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continuance ofa tenancy ofany premises to 
require the payment of any premium or any 
other like sum in addition to the rent is 
within the scope ofs.8. Without express- 
ing any opinion as to whether a - person 
who isin no sense connected with the pre- 
mises would be within the scope of the sec- 
tion or not, I am satisfied that a person 
in the.positjon of the defendant with refer- 
ence to the Nawab Building i is, undoubted- 
ly, one to whom the’ prohibition - contained 
in s. 8 would apply. By whatever means or? 


"words the parties may attempt to disguise 


the fact, itis clear to my. mind that this 


2,219 
per month for the premises, of which the 


‘defendant was at that time a sub- lessee, and 
of which he expected to get a lease for a 


further period soas to make up a total 
period of ten years in addition to the stan- 


‘dard rent. I am, therefore, of, opinion that 


the learned Trial Judgeis right i in his view 
that the agreement, so far as it related to 


the monthly payment of Rs. 2,275 extend- 


ing over a period of ten years, was unlaw- 
ful. 

‘In this view of the matter the last point 
which has been argued need not be further 
dealt with. I should find it extremely 
difficult to allow specific performance of an 
agreement under which the defendant was 
to get asum of Rs. 2,73,000 for securing a 
tenancy for ten years of the premises the 


‘monthly rental of which was Rs, 225. It may 


be that during that year there was a great 
difficulty about securing premises; and the 
sum may not have appeared exorbitant io 
the party who was to receive it or the. party 
who was in need ofthe premises may not 


have been able to resist the demand. But 


it seems to me to be really an. exorbitant 
amount tobe paid for the tróuble which 
no doubt the defendant would have to 
take to secure the premises. I should find it 
difficult to allow specific performance. of an 
But it is un- 
necessary to pursue this. point further as 
with regard tothe breach of the contract 
and the unlawful nature of the agreement, 
I am ofopinion that the judgment of the 
Trial Court is right. 
= We confirm the decree of the Trial Court 
and dismiss the appeal with costs. 

Crump, J.—1 agree. 

N. H. Appeal dismissed. 
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RANGOON HIGH COURT. 
^ SpectaL. First CIVIL APPBAL No. 36 
or 1923. 
March 24, 1924. 
: iPresent:—Mr. Justice Lentaigne and 
, . Mr. Justice Carr. 
. HOE MOE-—PLAINTIFF—APPELLANT 
SESS VETSUS - e 
I. M. SEEDAT-—DEFENDANT— 
p. RESPONDENT. ; 
Civil Procedure Code (Act V of 1908), O. VIII, 
er, 6—8Set-off —J urisdiction, test of—Admissibility of 
set-off, determination of—Receipt in form used for 
promissory-notes—Consideration—Onus—Plea of pay- 
ment and set-off, distinction between. 

The proper test to ascertain whether a set-off 
is within the pecuniary limits of the jurisdiction of 
a Court must be whether the ascertained sum or the 
aggregate of the ascertained sums which the defend- 
ant seeks to set-off, does not exceed the pecuniary 
limits of the jurisdiction of the Court. [p. 958, col. 1.] 

The written statement and not the outside docu- 
ments which are not' specified in the written state- 
ment, should be the guide to the deoision of the 
question as.to the admissibility’ of a set-off. [p. 959, 
col. 2. 

When a document, which is in a partially filled up 
form usually used for promissory-notes, is in effect 
admitted by the parties to the suit to be a receipt for 
money paid to the plaintiff, the onus of proving the 
sum mentioned in the document ss' having bee 
paid, lies on the defendant. [p. 959, col. 2.] X 

In the case of a plea of payment, the allegation in 
effect means that the debt or amount of the demand 
alleged to be due to the plaintiff (or, in the case of a 
partial payment, the amount of the debt or demand 
pro tanto paid off) had ceased to be due by reason of 
the alleged payment, and that consequently, it was 
not a just demand validly in existence at the time of 
the institution of the suit, or at the time of the written 
statement, as- the: case may be. [p. 958, col. 2.] 

A plea of set-off is in effect a request that the debt 
or amount to be found due to the plaintiff shall there- 
after be treated as extinguished or satisfied in whole 
or protanto by being set-off against the debt or 
ascertained sum due to the defendant. [p. 958, col. 2.] 

A payment refers to a satisfaction or extinguish- 
ment effected prior to the raising of the defence of 
payment, whilst a defendant's plea of set-off prays 
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for a satisfaction or extinguishment commencing ïn, 


the future after the date of the plea. [p. 958, col. 2; 
p. 959, col. 1.] ; 

First appeal from the decree of the Small 
Cause Court, Rangoon, in Civil Regular 
No. 7226 of 1922, ; 

. Mr, Campagnac, for the Appellant. 

Mr. Villa, for the Respondent. 

JUDGMENT. 

Lentaigne, J.—The plaintif-appellant 

sued, the respondent in the Court of Small 


Causes, Rangoon, alleging that he had done - 


work and supplied material to respondent's 
house for which Rs, 3,567-1-0 had bécome 
due to him and that he had received pay- 
ments aggregating Rs. 1,600, and he prayed 
for a dgcyee for the balance of Rs. 1,967-1-0, 
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The respondent in his written’ statement, 
dated the 12th December admitted that 
Rs. 3,567-1-Ohad been due to plaintiff-ap- 
pellant as alleged but he stated*hat he had 
made the following four payments totalling 
Rs. 3,000, namely :— i 


"Rs. 7 

On the 27th January 1922: ... 100 : 

On the 11th February 1922 ... 300 : 
On the 26th February 1922 ... 1,200 
On the 20th February 1922 ... 1,400 
Total ... 8,000 


In his written statement respondent also 
alleged that on the 14th May 1922 he had 
lent Rs. 1,300 to plaintiff under a promis- 
sory-note bearing interest at Rs. 3 per cent. 
per mensem, that plaintiff had agreed to 
credit the amount of this promissory-note 
to his bills and to pay defendant the 
amount that may be found due in excess. He 
then deducted the alleged payments of 
Rs. 3,000 from the admitted total of 
Rs. 3,567-1-0 and treated Rs. 567-1-0 as the 
balance. Then he calculated interest on 
Rs. 1,300 from the date ofthe promissory- 
note to that date and added the: amount 
of Rs. 273, so: calculated to. the Rs. 1,300, 
principal on the promissory-note; and 
deducted the amount of Rs 567-I-0 from the 
total—and claimed the sum of Rs. 1,005-15-0 
as a balance: due to him, and paid a 
Court-fee, on that amount as an amount 
claimed by way of set-off.. 

l may here pointout that even on the 
face of this written statement, it appears : 
open to’ question. whether the defendant 
was entitled to claim interest on more than 
the difference between Rs. 567-1-0 and 
Rs. 1,300 as there is in effect an admission 
that the Rs. 1,800 was to be applied to- 
wards payment of the balance due to plaint- 
iff, and if so, it would have effected a pay- 
ment and a corresponding reduction of 
the principal amount when it was first as- 
certained that a portion should have been 
applied to such debt; and that point 
appears to have escaped the attention of 
everybody. 

In the written statement the defendant 
also referred to another promissory-note for 
Rs. 1,300 dated the 14th August 1922 which 
was only referred to because defendant 
intended to file a subsequént suit on it. 

The plaintiff then filed a reply to this 
defence and repeated his allegation that he 
*had received paymen[s aggregating only 
Rs. £,600 and consisting of the following 
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are entered in his .' Exhibit 1  (c)—Promissory-note for 
t fe Rs. 1,200 dated the 26th February 1922 is 
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, amounts which he stated 
, Chinese Books :— 


: Rs. admitted.as a receipt signed by plaintiff, 
On 3rd January 1922 100 but the amount is disputed and itis said 
On 3rd February 1922. 300 to refer to a payment of Hs. 200 on the 13th 
On 13th Mareh 1922 200 March. ~ . 
On 21st April 1922 400 „Exhibit — 1 (d).—Promissory-note for 
On 15th May 1922 . 300 Rs. 1,300 dated the 14th May 1922 with a 
On.12th July 1922. . 300 clause for. interest at 3 per cent. per 
| : 4 PANA mensem is admitted as areceipt signed by 
Total +... 1,600 plaintiff but the amount is disputed andit 


' He also ‘added the statement that | when 
he took advances his signature was taken 
on printed receipts which were blank ex- 
cept for the figures which were written 
thereon in ink ; and that he did not know 
how to réad or write English except that he 


recognised English figures, and that he did ~ 


not know what was printed on the receipts. 


These allegations acquire some significance . 


^when.one examines the documents relied 
on by the defendant which had already 
. been filed in/the suit six days prior to this 
‘reply, and this point will be discussed 
later on. Plaintifffurther alleged that the 
cross-claim for Rs, 1,005-1-0 wasa falee claim 
‘and (in addition to a general denial), he 
questioned the admissibility of such set- 
off. This reply. was filed on the 19th 
December 1922, and on the same date the 


‘following entry was made in the diary :— - 


“Surty. Plaintiff admits the first four 


‘receipts filed with the written ‘statement: 


but not the 5th receipt for Rs. 1,400... He 
' denies signature on that. Also disputes the 
amourits on the 3rd and 4th receipts (promis- 
. Bory-notes)." T 
- If thisentry inthe diary is read toge- 
ther with the plaintiff's reply and as referr- 
ing to thedocuments filed by the defend- 
ant in the sequence in which they are 
marked as exhibits and appear on the record, 
“the. pointsin dispute would be the general 
dispute arising on the allegation that the 
-printed forms were in blank when signed, 
.&nd .the following additional points as 
.regards particular documents :— " 
Exhibit, 1 (a).—Promissory-note for Rs. 100 
dated 27th January is admitted as a receipt 


signed by plaintiff but the date of payment | 
is alleged to have been the 3rd January 


1922 


Exhibit 1 (b).—Promissory-note for Rs, 300 
.dated llth February 1922.is admitted as a 
receipt signed by plaintiff, hut the date of 


payment is alleged to have been the ard 


February 1922. 


* 


, € 


of Rs. 


‘is said to refer to a payment of Rs. 300? 
made on the 15th May. 


Exhibit 1 (e)—A receipt -for Rs. 1,400 
dated the 20th March 1922 is’ disputed and 
the signature is denied but a payment 
400 is admitted for the 21st 
April. 

Exhibit 2—Promissory-note for Hs. 1,300 
dated the 14th August 1922 with elause for 


interest at 3 per cent. per mensem was not 


put to plaintiff on the 19th December and 
apparently it had not then been filed in 
Court. I find, however, that it was put to the 
plaintiff at the hearing of the suit,and he 
then. admitted signature of it butin effect 
alleged that the figures as to the amount 


‘of Rs, 300 had been altered to Rs. 1,300 his 


statement of reply had alleged à pa 
of Rs.. 300 on the 12th July 1999. i pues 
- Exhibit 3.—An undated promissory-note 
form in blank except for. entries of figures 
of Rs. 600 and the signature of the plaintiff 
is apparently on a similar form to that 


used. by. defendant and was produced and 


filed by plaintiff who said that.it did not 
refer to amounts on the contract sued on. 

On the 6th February 1922 the case came 
on for trialand the plaintiff made a belated 
application for discovery which was refused, 
But thelearned Chief Judge then made a 
note which shows that he had not realised 
the real position taken up by the plaintiff 
in hisreply, and that he thought that the 
sole intelligible point of the reply was the 
denial of the receipt for Rs. 1,400. Evi- 
dence was then recorded and the plaintiff 
was refused the right to eross-examine the 
defendant as to the. alleged fraudulent in- 
sertion .of the figure "I" en one of the 
documents on the ground that this was a 
new line. of attack not raised in the plea- 
dings. On the following day the learned 
Chief Judge delivered judgment dismissing 


` the plaintiff's. suit with costs and granting 


the defendant a decree for the balance 
claimed under the set-off with costs. 
The present appeal is against that deci- 
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‘sion. The- first objéctionis the contention 
that the set-off pleaded by the defendant 
was really one for a series of amounts. ex- 
ceeding Rs. 4,500 in the aggregate and 
more than Rs.2,900 in excess of the set-off 
or payments allowed by the plaintiff; that, 
- therefore, the set-off was in excess of the 
pecuniary. limits of the jurisdietion of the 
Court, and that the Court had.no jurisdic- 
-tion to entertain the set-off. In order to 
obtain a clear conception of the points of 
law arising on this contention and in order 
to clear away some misconceptions, it should 
be noted that thereis an important differ- 
ence between the" method of valuation for 
purposes of jurisdiction permissible in the 
case of aclaim for money-decree made in a 
plaint and the method of valuation for pur- 
, poses of jurisdiction permissible in the case 
-of a set-off pleaded by a defendant in his 
written statement, 
Section 8 of the Suits Valuation Act, 1887, 

is ordinarily the provision regulating the 
valuation of a suit for the purpose of juris- 
„diction but in the case of the Rangoon 
Court of Small Causes, s. 13 of the Rangoon 
Small Cause Courts Act, 1920, limits the 
jurisdiction ofthe Court interalia to the 
trial of suits in which the amount or ‘value 
of the subject-matter does not exceed two 
thousand rupees; andit also contaims an ad- 
ditional provision in the form of an “Expla- 
nation" which provides. that—“When in 
any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a 
balance net exceeding two thousand rupees, 
the Court shall have jurisdiction to try. 
such suit.” at 
Ithink, however, that the application 
ofthe "Explaination" in question should be 
limited to the valuation of the plaintiff's 
claim, because the same Actalso provides for 
the application to the guit of the provisionsof 
the C. P. C., relating to set-off; and O. VIII, r. 
6 (1) of the Code indicates that a similar 
method of reducing valuation for the pur- 
poses of jurisdiction is not permissible the 
case of a set-off pleaded by a defendant in his 
written statement. That rule commences 
with the words:— "Where in a suit for the 
recovery of money the defendant claims to 
set-off against the plaintiffs demand any 
ascertained sum of money legally recover- 
able by him from the plaintiff, not exceeding 
the pecuniary limits of the jurisdiction of 
the Court . .."ete, I think: that the. 
words “net exceeding the pecuniary limits 
of-the jysdiction.of the Court" must be 
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construed as applying to the whole of the 
"ascertained sum." J assume that it was 
in consequence of this construgtion of the 
above rulerelating to what is known as a 
"legal set-off" that the Clacutta High Court 
held in the case of Brojendra Nath Das v. 
Budge-Budge Jute Mills Company (1), that 
even in the case of an ‘equitable’ set-off it 
was not permissible for the defendant in the 
Calcutta Court of Small Causes after admit- 
ting the -plaintiff's claim for Rs. 1,197-5-6, 
to plead an equitable set-off of Rs. 2,738-4-0 
being the compensation or damages repre- 
senting the loss caused by a ‘breach of 
contract, and after allowing for and de- 
ducting therefrom the amount of the ad- 
mitted claim, to claim a decree for the 
balance’ Rs. 1,540-14-6, because the 
Rs. 2,738-4-0 was in excess of Rs. 2,000 
the pecuniary limits of the jurisdiction of 
that Court.. 

For the above reasons I would hold that 
the fact that the defendant claims only 
Rs. 1,005-15-0 is not the test to be applied in 
this case in order to ascertain whether the 
set-off is within the pecuniary limits of the 
jurisdiction of the Court, and that the proper 
test must be whether the ascertained sum, or 
the aggregate of the ascertained sums, which 
the defendant seeks to set-off does not exceed 
Rs. 2,000 the pecuniary limits of the juris- 
diction of the Court. E | 

In the present case it is also necessary to 
distinguish between a plea of payment and 
a defendant's plea of set-off. In the ease of a 
plea of payment, the allegation in effect 
means that the debt or amount of the demand 
alleged to be due to the plaintiff (or, in the 
case of a partial payment, the amount of the 
debtor demand pro-tanto paid off) had ceased . 
to be due by reason of the alleged payment, 
and that consequently, it was not a just de- 
mand validly in existence at the time of 
the institution of the suit, or at the time of 
the written statement, as the case may be. 


‘This plea is quite different in its nature 


from a plea of set-off raised by the defend- 
ant under the Code, which is in effect a 
request that the debt or amount to, be found 
due to the plaintiff shall thereafter be treated: 
as extinguished or satisfied in whole or 
pro-tanto by being set-off against the debt 
or: ascertained sum due to the defendant, 
In short, a payment refers to a satisfaction 
or extinguishment effected prior to the. 


(1) 20.0. 527; 103nd. Dec. (x:5.) 388... 
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raising of the defence of payment, whilst a 

defendant's plea of set-off prays for à satis- 

faction or extinguishment commencing in 

the future after the date of the plea. — 

. As I have stated above, the defence in 

the written statement is im effect an alle- 

gation that the original liability of defend- 
anttothe plaintiff had been satisfied by 

payments to the extent of Rs. 3,000 and 

‘that consequently there was only an admit- 
, ted liability fora balance of Rs. 557-1-0; and 
against this balance the defendant further 
pleaded a right to claim a set-off ofa sum of 
Rs, 1,573 being the principal and interest 

due on a promissory-note. In that form I 

can see no legal objection to that defence or 

against the right of the defendant to claim: 
such balance ; and the fact that defendant 

also alleged an agreement made at the time 

of the execution of the promissory-note 

that. it should be applied towards. payment 
of.any balance -due to plaintiff does not 
affect that question. 

_ The complication, however,arises when we 
refer to the documents Exs. 1 (a), 1 (b) and 
1.(c) filed with that written statement’ and 

relied on in‘ support of the defence though 

not in fact either pleaded or relied on 

m the written statement. , These documents 

purport to be promissory-notes and not re- 

ceipts for money paid. The written state- 

ment treats the amounts covered by these 

documents as payments made on the dates 

‘ specified on the documents; but that alle- 
gation is inconsistent with the wording of 

the documents as promissory-notes, because 

if the documents were executed as and in- 

tended: to:'.be promissory-notes, they could 

not have been payment on the dates they 

bear, though each note might subsequ- 

ently have been turned intoa payment by 

a separate agreement such a separate 

agreement has not been alleged either 

in the.written. statement or in the evi- 

dence, and itis noticeable that the Exs. 

l (a), 1(6) and l (e) are still in the hands 

of the.payee and do not contain any endorse- 

ment indieating that they have been dis- 

charged by being set-off against the: debt 

due to the plaintiff. Consequently, if these 

documents are taken at their face value as 

promissory-notes, they in fact “contradict 

the defendant's allegation as ‘to payment 

and they could only be the basis of a set-off, 

and in that respect the set-off (including the 

aggregate of these documents and that in 

Ex. 2) being in excess of the pecuniary. 
limits of the jurisdiction of the Court would 
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‘allegation of the plaintiff that 
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be inadmissible; and the plaintiff would 
be entitled to a decree for his claim with 
costs. | 

“On the other hand if these documents 
were considered to be mere receipts, they 
would properly remain with defendant ; the 
plaintiff admits the payments in Exs. 1 (a) 
and 1 (b) though on different dates from 


‘such documents and, also admits a payment 


of Rs. 200 under Ex. 1 (c).on a different date; 
and asserts that he executed .such docu- 


"ments as receipts, and the written statement, 


in its present form is possibly in effect 
an admission of the correctness of the 
these 
documents, were mere receipts, though 
with this difference that the defend- 
ant asserts that Rs. 1,200 and not merely 
Rs. 200 was paid under Ex. 1 (c). For this 
point it is.not necessary to repeat the other 
points in dispute as to the entries in the 
documents. If the documents are regarded 
as receipts, the onus of proof that Rs. 1,200 


was paid under Ex. 1' (c) would lie on 


the defendant. This would be thé position 
arising on the pleadings where no document 
except Ex. 1 (d) out’ of the documents re- 
lied on asa defence is alleged to be a pro- 
missory-note. No cross-claim isnow made on 
Ex. 2. think that the written statement and 
not the outside documents which were not 
Specified in the written statement should be 
guide to the decision of the question as to 
the admissibility of the set-off; and that 
the onus of proof should be placed on the 
defendant to prove the alleged payment of 
Rs. 1,200 and that for such purpose he 
shoud not be allowed to treat Ex. 1 (c) ag 
other than a receipt, unless he applies to 
amend his written statement. Of course if 
he applies: to amend his written statement, 
the question of the admissibility of the set- 
off will-then arise on the different alle- 


gations. 
[Note—The rest of this judgment is not material 
for the purposes of this report.—Ed.] ' 


Carr, J.—1 concur. 


N. H. Suit remanded, 


aged 


LAHORE HIGH COURT. 
First CIvIL APPEAL No. 1968 or 1920. ^. 
March 5, 1924, 
' Present: —Mr. Justice Broadway and Mr. 
Justice Campbell. ` 
RAJINDRA SINGH—Derenpant 
—APPELLANT 
VETSUS a 
' UMRAO SINGH—Puarntirr, RAM LAL 


AND OTHERS—DEFENDANTS— RESPONDENTS. 
Punjab Pre-emption Act fI of 1918), s. 16, firstly, 


«applicability of— Co-sharer, meaning of —Joint owner 
‘in partition wall, whether 'co-sharer' —Pre-emption. 


Section 16, firstly, of the Punjab Pre-emption Act 
applies only to the sale of an undivided share or 


‘undivided shares in joint urban immoveable property, 


and the word ‘co-sharer’ used therein signifies persons 
owning a share or shares in the whole of the property 
or properties of which another share or other shares 
are the subject of sale. [p. 960, col. 2.] 

A joint owner of a partition wall between two 
.houses is, therefore, not .a ‘co-sharer’ in the house 
sold. [ibid.] 

First appeal from a decree of the Senior 
Subordinate Judge, Jhelum, dated the 23rd 
June 1920. l 

FACTS.—A house in a town was sold 
by A. The houses of Band C were con- 


_tiguous. B had an easement by which he 


could convey the rain-water from his house 
on to the roof of the house sold, while C 
was a joint owner with the vendor of a 
wall between his house and the house sold. 
B brought a suit for pre-emption and on 
the same day the vendee sold the house 
to C who also.claimed to have a right 
of pre-emption on the ground that as he 
had a joint wall, he was a co-sharer in the 
house sold. Accordingly he too was added 
as.a defendant in the suit of B. The 
lower Court decreed B's claim. C appeal- 
ed 


RAJINDRA SINGH v. UMRAO SINGH. 


“(84 1. &. 1924) 


Reference was made to page 134 of the Third 
Volume of Halsbury's Laws of England, 
and it was pointed out that the wall in 
the present case was a party-$vall either 
as meaning & wall of which two adjoining 
owners were tenants-in-common or a wall 
which belonged entirely to one of the 
adjoining owners but was subject to an 
easement or right in the other to have it 
maintained as a dividing wall between the 
two tenements. It was also urged that 
when the circumstances in which the wall 
was built were unknown it should be pre- 
sumed that the wall belonged to the ad- 


‘joining proprietors as tenants-in-common. 


Mr. Nanak Chand rendered the matter a 
little complicated by first claiming that 
the wall Bad been included in the original 
sale as belonging to the original vendors. 
He, however, later realised that in such 
circumstances Rajindar Singh might well 
advance a claim to be- possessed of ease- 
ment for the support of his rafters and 
beams qua this wall, and, therefore, 
changed his position and fell back on the 


.allegation in the plaint which was that 


Messrs, Jagan Nath and Man Singh, for 


the Appellant. 


.. Messrs. Nanak Chand and M. L, Puri, 
for the Respondents, * 


JUDGMENT.—[The Judge after giv- 
ing the facts of the case and agreeing 


. with the lower Court that the plaintiff's 


easement had been proved but holding 
that the sale to C was not a colourable 
transaction, proceeded as follow:—] 

It was then contended that inasmuch as 
the wall between Rajindar Singh's house 
and the house in dispute was joint, Rajin- 
dar Singh must be regarded as a co-sharer. 


“It was admitted that for the same reason 


Umrao Singh would be co-sharer, inasmuch 
as the wali between Umrao Singh's house 
and the house in question was also joint. 


the walls dividing the house in suit from 
the houses contiguous to it were joint. 
Having regard to the fact that the joint- 
ness of the walls was definitely urged by 
both sides, it must be held that the walls 
between'the house in dispute and the 
houses of Ümrao Singh are joint and did 
not belong solely to the original vendors. ` 
There is no definition of “co-sharer” in 
the Punjab ,Pre-emption Act and itis not 
a term ordinarily used in Statutes. The 
word is not defined in the General Clauses 
Act and it is not to be found in Stroud's 
Judicial Dictionary or in Wharton’s Law 
Lexicon or even in Webster’s Dictionary. 
Looking to the context of its appearance 
in other portions of the Act [e.g., ss. 15 
(b) and 17 (a)| we think that the intention 
of the Legislature was that "firstly" in s. 16 
should apply only to the sale of an un- 
divided share or undivided shares in joint 
urban immoveable property, and that “co- 
sharers” should signify persons owning a 
share or shares in the whole of the property 
or properties of which another share or 
other shares were the subject of sale. We 
know of no casein which a contrary view 
has been taken and Mr. Jagan Nath can 
quote us no authority for his proposition 
that a person who is a part owner of a 


“small portion of one of the walls of a house, 


but Aas no rights of any kind in any other 
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part -whatsoever-either:of ‘ithe 'building ‘or 
ofthe site is -entitled :to-call himsélf «a 
co-SharerSn: ‘the whole.:property within the 
meaning of:s..16 iof:the Act. Further it 
would zappear to ‘be plain from -s. 16 
“thirdly thatthe framers of the Act did not 
eontemplate: that, when. ,a.ihouse with -a 
-share 1n 4-coinmon:staircase:-was..sold,:the 


other owners of the -staircdase should þe: 


regardedias eo-sharers in the property.sold, 


‘and we can see no reason for supposing’ 


that they intended-ownership rights in a 
common wall to confer a higher status 
upon a pre-emptor than such rights in a 
common staircase. 

It follows that Rajindra Singh has no- 
thing «more than:contiguity:to support his 
claim. and ‘that Umrao ‘Singh being tthe. 
owner of a doriiinaiit property has the: 
superior tight ‘of:pre-emption. under s. 16. 
‘His: suitswas irightly ‘decreed ‘byithe Trial 
Court and we ‘dismiss ‘the - .appeal with 
costs. 


Now” Appeal: dismissed. 





RANGOON: HIGH COURT. 
| MSRECIAE SECOND 'Orvin APPEAL No. 371° 
OF. 1923. - 
' Sine 30, ‘O24, -° 
| --Pmresertt: —Mr.: ‘Justice Carr. 
MAUNG. KYE- —PLAINTIBF—ÀPPBLLANT 
"Versus 
. MAUNG THA HAN AND-OTHERS— 


‘ TDEFENDANTS—<RESPONDENTS,  ' 

‘Government waste lands—Assessmént, effect of— 
Possession, evidence of—-T'respasser, assessment: of— 
Mesne«profits. 
'"The:iBurma “Revenue Rules permit ‘any person. to 
. enter ‘into posséssion, for thé : ‘purpose of -cultivation, 
of. any: Govérnmerit: waste ‘land, but provide that if 
he does sothe ghallibe lidbletto be.assessed to revenue 
and 'to 'be:evicted by :the “Government.: It is for the 
Government, ‘through its officers, to assess to revenue 
and. not ‘for ithe cultivator to-see that he is.so assessed. 
[p. 962, col. 1.] 

Revenue surveyors,-like everyone ‘else, are fallible, 


and ithe fact :that a: certain piece of land has not been - 


assessed sto'revénue: is^no' proof that it has not-/heen 
cultivated. Nor. does^the failure to agsess take- away 
aicultivator'’s posséssory right'if-by actual possession 
a. has acquired such a right... ‘Lp. 961, col. 2; p. 962 col: 


‘In a ‘contest between fwo. Claimants’ the fact that one 
of them ‘has‘been-asséssed‘to revenue and the other ‘his 
not, is arelevait..fact,.and-there. may be -cases in 
which it will -suffice. to iturn-the soale, but it is not iy. 
itself conclusive, nor. cam assessment be regarded as a. 
recognition by Government ' of a trespassers possés- 
: sion, [p//962; col, 1. 
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:A trespasser who enters on TT person's land 
and plants thereon, does 2 thereby become entitled 
to the produce. [p. 962, col. 1.] 


Appeal against ‘a decree of the District 
Court, Pegu, in Civil Appeal No. 131 of 1928. 
Mr. ‘Maung: ‘Pu, for the Appellant. 
Mr.‘Halker, “for the Respondents. 
IUDGMENT.—The issues were not 
very ' ‘happily framed. It was common 
ground ‘that the ,land was Government 
waste and, ‘therefore, the question of ownerz- 


. ship raiséd in'the' first i issue did not arise. 


But‘the eviderice was weéll-recorded and on 
it the Township Judge found that the plaint- 
iff had. cultivated ‘the disputed land in 
1982.and 1283.and ‘that ‘he was; therefore, 
entitled ‘to it. “He wrongly ‘gave a decree 
for-possession though. ;all that was asked 
for was a:declaration. 

‘The Additional ‘District -Judge reversed 
this.finding. ‘He considered the ‘oral evi- 
dence for the defence more’ satisfactory than 
that for ‘the plaintif. ‘Here I am entirely 
unable'to agree. ‘The reverse seems to me 


: tejbe'the case. The:plaintiff ealled'the hold- 
"erB ofthe neighbouring lands and they all 


supported his ‘claim ‘to have worked the 
whole ‘block of land. shown on the map. 
The ‘only “thing to be said against their 
evidence is:that. ‘some of ‘them seem also to 
be. involved “in boundary. disputes with 
neighbours. ‘This same objection applies 
to.at-léast some:of'the witnesses for the de- 
fence. - Their allegation is'that the first de- 
defendant, ‘in the dry: "weather at the end of 
1288, ‘made a/kazin round ‘the disputed land 
and ‘other land adjoining it'on the west and 
then ‘cultivated ‘the land in 1284. "The evi- 
dence.as to the existence of this kazin seems 
to me very weak -and on the face of it the 
whole defence evidence appears much less 
satisfactory than that for the plaintiff. That 


‘was the view taken of it by the Township 


Judge, who heard the witnesses, and [I 


. think that his finding ought -to-bé upheld. 


The Additional District Judge seems tome 
to. have been too much influenced by the fact 
that. the plaintiff was not -assessed for the 
land in dispute and.the further fact that 
defendant ultimately was sctassessed, taken 
along. with the decision in Tun Aung v. 
Ma 'Htee (1). 

"The. omission to -assess the plaintiff is 
perhaps a point against him, but it is by 
no means conclusive. "Revenue surveyors, 
like everyone else,. are fallible, ‘and the fact 
that a certain piece of land hat not been 


(1) 56 Ind. Cas. 935; 12 Bur, L, T, 23 
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. assessed tó revenue is no proof that it has 
not been cultivated: Nor does the failure 
to assess take away the plaintiff's possessory 

- right if by actual possession he has acquired 
- such.a right. 


purpose of cultivation, of any Ghvernment 
waste land, but provide that if hg does so 
he shall be liable to be assessed to revenue 
and to be evicted by the Government. -It 
is for the Government, through its officers, 


to assess to revenue and nót for the cultiya- 


tor to see that he i is so assessed. . 


Tun Aung’s case (1) is not. an authorised 
publieation and is, therefore, not a ruling 
binding on any Court. 
with the decision therein and .am not pre- 
pared to follow it. The fact that one 
of the contestants has been assessed to re- 
venue and the other has not is no doubt a 
relevant fact, and there may be cases in 
which it will suffice to turn the scale, but 
it is not in itself conclusive nor.can I re gard 


assessment as a recognition. by the Govern- 


ment of a trespasser's possession. As I have 


said above the rules allow anyone to enter . 
into possession for the purpose of cultiva-. 


tion of Government waste land, and, there- 
fore, a person so entering cannot be regarded 
as a trespasser. The Government reserves 
the right to assess and if it fails to exercise 
that right the oceppier is not to be blamed, 
noris his right to possession affected. To 
accept that decision as good law in effect 
make the Revenue Surveyor the final arbiter 
in all disputes such as this. In the present 
case the evidence of. he Revenue Surveyor 
shows that it was not until after the suit 
had been instituted that he. assessed the de- 
fendant to reyenue.. 


The plaintiff i is, in my view, entitled to a 


decree. ‘ Itis not very clear that he was in 
actual possession at the time of suit but no 
objection has been taken to his suing for & 
meré declaration. 

As regards the claim for paddy the Town- 
ship Judge held that the plaintiff had first 
planted on the Jand-and then the defendant 
ploughed it up“and planted again. Thus 
the paddy actually: reaped was that plant- 
ed by the defendant and for that reason 


apparently he considered that the plaintiff | 
This view is obvious-. 


was not entitled toit. 
ly untenable. A trespasser who enters on 
another person’s land and plants thereon 
does: not Thereby. pesong entitled to the 
produce! ^ 


EUN ` : n 
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ARBTI SINGARAYYA V. ARETI SUBBAYYA, 


The Revenue Rules permit. 
any porson to enter into possession, for the . 


, ants. 


I do not agree. 


[84 T. O. 1924] 


I set asidethe judgment and decree of the . 
District Court, There will be a decree .de- 


"elaring that the plaintiif is entitléd to pos- 


session of the Jand in suit as against the de- 
fendants.. There will also be.a decree for 
the plaintiff for Rs. 150, the value.of 100 bas- 
kets of paddy, as against the first two defend- . 
. These first two defendants will also 
pay the plaintiffs costs in all Courts. 

Z.K or Decree set aside. 


MADRAS HIGH COURT. 
, Bacon Cri*inL APPEAL No. 1339 or 1921. 
` July 10, 1924. 
" Present: —Mr. J ustice Devadoss. 
ARETI SINGARAYYA- DEFENDANT. ' 
- No, 2—ÀPPELLANT 
l VETSUS 
ARETISUBBAYYA AND OTHERS— l 
PLAINTIFFS— DEFENDANTS Nos. 4, 9 AND 1 
— RESPONDENTS. 
y dudo and purchaser—A greement by vendee to pay 


vendors debt—Suit by beneficial owner forímoney— 


All parties before Court- Privity. of contract-- Right 
of surt. 

E a-purchaser undertook to dischar ge a debt 
payable by His vendor to a third person, in a suit by 
the plaintiff impleading all persons concerned as 
parties alleging that the third person was a benamidar 
for himself : 

Held, that the plaintiff was entitled: to maintain the 
suit and get a decree against the vendee, even though ` 
there was nó privity of contract between him and the 
plaintiff. fp. 963, col. 1.] 

Where all the parties interested are before the 
Court, it is open to the Court to give relief to the ' 
plaintiff even though no promise was made to him by 
the person liable. [p. 963, col. 2.] 

Dwarka Nath Ash v. Priya Nath Malki, 36 Ind. Cas. 

199; 22 ©. W.. N. 279; 27 C. L. J. 483, Deb Narain Dutt 
v. Chuni Lal Ghose(Ram Sadhan Mandal), 20 Ind. 
Cas. 630; 41 C. 137; 17 C. W. N. 1143; 18 C. L. J. 603, 
Iswaram Pillai v. Taregan, 23 Ind. Cas. 951; -28 M. 
753; 26 M. L. J. 127 and Garudappa Peria Thiruvadi 
Ayyangar v. Pookutti Janaki, 15 Ind. Cas. 1016; 45 
M. L.J. 693; 18 L. W. 530; (1994) A. IL R.(M) 103, 
relied on. . 

Tweddle v. Atkinson, ey 1B. & S. 383; 30 L. J. 
Q. B. 265; 8 Jur. (x. s.) 332; 4 L. T. 468; 9 W. R. 781;. 
191 E. R. 762; 124 R. R. 610, Mannath Veettil 1 tti 
Panku, Menon y. Dharman Achan Avergal, 43 Ind.. 
Cas. 625; 41 M. 488; 22 M. L. T. 543; (1918) M. W. N, 
98; 34 M. L J. 193; 8 L. W. 118, referred to. 


Second appeal against a decree of the 


Court of the Additional Subordinate Judge, 


Ellore, in A. S. No. 185 of 1920 on the file 
of the Court of the Subordinate J udge, 
Ellore, ` preferred against that . of the 
Court of ihe ‘Additional Distriot. "Munsif, 


Md j 
$ + 
* 
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Tanuku, in O. 8. No, 388 of 1918 (O. S. No. 
964 of 1917 on the file of the Court of the 
Principal District Munsif, Tanuku). 

Mr. K. Ramamurthi, for the Appellant. 

Mr. K. Kaweswara Rao, for the Respond- 
ent. 


JUDGMENT.—The main question 


, ARETI SINGARAYYA V. ARETI SUBBAYYA, °- 


argued in this second appealis whether the. 


plaintiff could maintain the suit against the 
2nd defendant. The 2nd defendant is the 
vendee of certain property from defendants 


Nos. 3 to5. Under the deed, Hx. A, he under-' 


took to discharge a debt of Rs. 888 due 
by defendants Nos. 3 to 5 to the Ist defend- 
ant. The plaintiff brings the suit against 
the defendants alleging that the Ist defend- 
ant isa benamidar for him and that he is 
entitled to the amount mentioned in Ex, A. 
The.learned District Munsif found that the 
Ist defendant was a benamidar for the 
plaintiff and gave a decree against defend- 
ants Nos. 3 to 5 and exonerated the 2nd 
defendant on the ground that there was no 
privity of contract between the plaintiff and 
the 2nd defendant. On appeal the learned 
Subordinate Judge held that inasmuch “as 
all the parties to the transaction were 
before the Court, the Court was entitled to 
. pass a decree against the 2nd defendant 
as well, and he modified the decxee of the 
Court of first instance by passing a decrée 
against the 2nd defendant as well. It 
is contended before me that the decision 
of the Subordinate Judge is wrong as the 


2nd defendant did not ‘undertake to pay ` 


the plaintiff - the amount mentioned in the 
sale-deed; and reliance is placed upon 
Mannath Veettil Itti Panku Menon v. 
Dharman Achan Avergal (1). In that case 


a Full Bench of this Court held that the 


principle of the decision in Tweddle v. 
Atkinson (2), applied to India anda stranger 
to the contract could not sue on the con- 
tract even though under the contract some 
benefit was reserved for him. In this case, 
the vendee and the person to whom the 


vendee undertook to pay the amount are: 


before the Court. Whetherin a case like 
this the plaintiff should fail because the 
undertaking was not to him isa question 
which is not free from difficulty. In 
Dwarka Nath Ash v. Priya Nath Malki (3), 


(1) 43 Ind. Cas. 625: 41 M. 488; 22 M. L. T. 513; 
(1918) M. W. N. 98; BİM. L. J. 193; 8 L. W 118. 
(2) (1861) 1 B. &. S. 393; 30 L. J. Q. B. 235; 8 Jur. 

(v5) 332; 4 L. T. 468; 9 W. R. 781; RENTA 194 


M 36 Ind. Cas. 792; 22 O. W, N. 279; 270, L.J, 
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a Bench of the Caleutta High Court held 
relying upon the well-known case of Gregory 
v. Williams (4), that where all the parties 
were before the Court, ib was open to the 
Court to give relief to the plaintiff even 
though no.promise was made to him by 
the person liable. In the case of Gregory 
v. Williams (4) the engagement was with 
one Parker, and it washe that paid the 
consideration, but Gregory did not furnish 
any consideration, and he was no party to 
the contract. Parker acted as his trustee; 
and Gregory derived an equitable right 
through the mediation of Parker’s engage- 
ment. Sir William Grant, M. R., held that 
inasmuch as Parker and Gregory were 
plaintiffs, the plaintiffs could succeed. In 
Deb Narain Dutt v. Chunt Lal Ghose (Ram 
Sadhan Mandal) (5), Sir Lawrence Jenkins 
examined the case of Tweddle v. Atkinson 
(2) and stated: “The bar then in the way 
of an action by the person not a direct 
party to,the contract was probably one of 
procedure and not of substance. In India 
we are free from these trammels and are 
guided in matters of procedure by the rule : 
of justice, equity and good conscience." 'This 
case has been examined by a Bench of 
this Court in Iswaram Pillai v. Taregan 
(6). Some observations in that judgment 
are, no doubt, against the view taken by 
Sir Lawrence Jenkins in the Caleutta case. 
There are exceptions to the principle 
enunciated in Tweddle v. Atkinson (2), as in 
the case of family settlements, partition 
arrangements, etc. Persons who are not 
actual parties to the agreement or engage- 
ment are entitled to sue for the benefit 
reserved to them under such arrangements 
or engagements. But apart efrom that, 
where a Court has before it all persons and is 
in a position to do complete justice to the 


ease, it would be straining the law to hold 


that the suit should fail on the ground 


‘that the defendant did not contract with 


the plaintiff to pay the amount which he 
contracted to pay on his behalf. In a 
recent case decided by this Court which 
is reported as Garudappa*Peria Thiru- 


svadi Ayyangar v. Pookutt Janaki (7), 


Venkatasubba Rao, J., observes at page 
697*: “The 2nd and 3rd defendants 


(4) (1817) 3 Mer. 582; 17 R. R. 136; 36 E. R. 224. 
5) 20 Ind. Oas. 630; 41 ©. 137; 17 C. W.N. 1143; 
18 Ó. L. J. 603. 
.(6) 23 Ind. Cas. 951; 38 M. 753; 26 M. I, J. 197, 
(7) 75 Ind. Cas. 1016; 45 M L. J. 693,18 L. W. 
530; (1924 `A. I. R, (ML) 103. 
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have, undertaken to. pay the . plaintiff 
Rg41 500: The undertaking is absolute. They 
have. not said that they will be liable to 
pay Rs. 1,500 only in the event of the.se- 
curity being. sufficient 'to pay off both the 
mortgages. .' The, competition „is only às 
between the, plaintiff on, the *one hand 
Ps the 2nd and 3rd defendants on ‘the 


te rae 


the RTA on. the one hand and the 
o Nos. 2 and 8 on, the other.” And 
e held that the plaintiff was entitled ‘to 
succeed. It. is unnecessaty to refer to a 
number , of ,cdges, on the point, such as 
Jamna Das v. Ram Autar Pande (8) and 
Khwaja Muhammad | Khan v., Husaini 
Begum (9). So ‘long asthe principle of the 
decision in Gregory v. Williams (4) is held 
to. bg good, law, there is no reason why. the 
plaintiff i in this suit. should not succeed. ‘The 
case of Gregory ` v. Williams (4) is cited 
with. eat in In re Empress Engineer- 
a Lord J ustice James a 


wae 


in that case.: 
judgment of the' learned: Subordinate 7 udge 
is. right, and the ‘plaintiff is. éntitled to a 
. decree against the 2nd' ‘defendant as well. ` 
Thé other: point raised in the ‘case is as 
to interést claixied. by ihe. plaintiff. , By 
Ex. A the 9nd defendant did not undertake 
to pay any interest. itis a sum certain and 
the’ plaintiff; is: entitled, ‘to ¢laim "interést 
only from: the .date ‘of. demand. There is 
no: evidence that he made any démand 
prior to: ihe. date.of plaint. The Süb- 
ordinate, J udge' is not right in awarding 
interest ‘fiom, the date .of breach of, coi- 
tract. The. ‘plaintiff is entitled to interest 
ab 6 per genit. per annum from the date 
öf plaint as given by the. District Munsif, 
The decree’ will "be iíodifled:.to this 'ex- 
tent. With this modification the second 


appeal is dismissed With proportionaté costs 


of po lat defendant. . 


, Deri; modified. 
6 à Tad. Osa 304; 34,.A. 63: 16 ©.. W. -N. 97; 11 
MOL. T. 67:9 A.D. J. 37; (1912) M. W.N. 89; 15 C. 
lr 68; 14 Bom: L. R. 1; 
? (P. C). 
. (9) 7 Ind. Cas. 237; 32 A. ‘£10 at p. 412. 14 C. W. 
"N. “865; 7 A. L J> 871; 8 M. L. T..147; 12 Bom. L, R. 
8386:12 0, L. J. 205; 20 M. L. J. 614; (1910) M. wW. 
N.313;97 T. A 152 (P; 03. : 


WE. ba (1881) 16 Oh, Dipl2o at p. 130; 43 LT D 29 


fen 


MAUNG PO MAUNG v. MAUNG AUNG PAW. 


PM. L. J. 1138; 391. A 


. of the 'SOciéty.: shave beeh settled. 
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RANGOON. HIGH: COURT.. 
„Civit "RzEvisioN No. 143 or 1923. - 
p "May 21, 1924. ue 
. Present :—Mg. Ji üstice Diickworth. 
MAUN G PO MAUNG-—DRFENDÁNT 
— PETITIONER i 
versus ` l 
MAUNG AUNG PAW.-——PLAINTIFF 
'— RESPONDENT. : 

Co-operative Societies Aet (TI of 1912), s: 42, el. (6) 
Liquidator, wrongly adjusting account—Money of 
one member paid- for settlement of debt of another— 
Suit for Técovery of money, whether nidintainable. 

' Where a liquidator df à Co-opérative Society "utilizes 
the money standing in thé’ credit.of à member in 
payment of' a debt .of another’ member, thé member 
whose moriey has Been bo Adel can ‘sue the other 


bar to Buch a suit. [p. NA ju 1 

Section 42, cl. (6) of the Co-operative Societies Act 
is intended to prevent litigation in ‘the Civil: Courts 
infegard to the validity of the actions and décisions of 
a liquidator under the Act, except in'réspect of cer- 
tain specified orders, which are appealable to'a 
District Court or. which may be enforced as decrees 
of Cour is. [ibid] / ? 

Givil revision: from, a decrée ‘of, the 
District Court, Sliwebo, in ‘Civil ‘Appeal 
No..88 of 1923. 

Mr., Aiyangar, for, the. Petitioner, 

Mr. Mukerjee, for the Respondent. 


"J ÜDGMENT. v Respondént-plaintiff, 
Maing “Aung” ‘Paw, ‘and ` appéllant-défé nd- 
ant - -"wéresmembets of the Moksogyon’, Co- 
opérative ‘Credit’ ‘Society, ‘which “was . dis- 
solved in 1918. “Maing Aung. Paw has 
‘Gledrly, paid | tip‘all his dues. ‘The liquidator 
Says so, dnd“ Maung Aung Paw" possesses a 
certificate - to that. "sect. It appears” that 
Sut: of the. Sale "procééds ‘of Some "of. his 

paddy’ the. iquidator had in’ deposit. a sum 
of Rs. 261-6-0 to ‘the crédit'of ‘Maths: “Aung 
Paw. “The liquidator, though | Maung Aung 
Päw had paid t "all that | was’ ‘due’ by y. hii, 
utilizéd this sum early i in 1923 in part pay- 
mënt of à debt, ‘to the society by" dung Po 
Maung; “Maung: “Aung Paw ‘holds & ceti? - 
fiéaté- “showing that,’ this was actually done. 
In'these proceedings, he Sued- Maung Po 
Maung'to recover that ümodi i. The / Town- ' 
ship “Court dismissed ‘his suit, "but the 
District Court 'decréed the “claim. “Mating 
Po Mating ‘has pow: ES plied to t is "Court on 
révision "under & 1 50, P.0.^ "His ' casé 
has all along. been ‘that he has paid” üp “all 
that ‘was due by’ him, ‘and that the accounts 
è v pleaded 

e. plaint- 


lignaranoe of the factstillegéd by th 
Ori revisión: Mr. Aiyàngàr, 


iff-respondent.. 


e who appeared for Maung Po Maung, raised 


+ 3 x | * 
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. two points," 2: e. that; unders;42 (6) of the 
Co-operative. Societies. Act of 1912, a Civil 
Court has no jurisdiction’ to deal with 
Maung Aung Paw’'s claim, and that in any 
case, the faim: could. not/be granted; inas- 
much as plaintiff-resporident: admitted that 
Maung Po Maung had paid all‘his dues to 
the society, and because the matter involved 


a suit for an account between the members 


of the society, l 

lt ig true that Maung Aung: Paw did. say 
in his‘ cross-examination :—“I know that U 
Po'Maung has” paid his’ düés." But’ this 
may merely mean that Maung Aung’ Paw 


pron t that, U Po Maung had. i peid his’ oe 


TY 


towards s seing. EB Po Maung’ S debt 
In regard to Mr: "Aiyaügaàr's s last point, also, 


Maung Po Maung, i in his written statement, - 


alleged that the accounts of the society | have 
been settled. The present ‘suit is not, there- 


fore, in; its essence, a suit for an account ‘at .. 


all. 

With reference to the first point s. 42 (6) 
servés to exclude with. certàin reservations 
from’ a Civil Court's: jurisdietion "Any 
matter connected with the dissolution ofa 
régistered. society : under this Act" To my 
mind, the matter {in ‘suit is” purely one’ be- 
tween’ Maung ‘Aung Paw and Maung. Po 
Maung,.-and it in nó way affects the action 
ofthe liquidator, nor is it-connectéd, except 
indirectly, with the ‘dissolution of the'so- 
ciety: .What I think that s,*42 (6) was 
intended.to prevent, was’ litigation, in the 
Civil Courts in regard to the validity of thé 


actions and decisions of liquidators under . 


the Act,except in respect ofcertain specified 
orders, ‘Which’ are appealable toa District 
Court, or which may be enforced as deerées 
of Courts. Ido mot consider that. it was 
ever ‘intended to preclude a suit of thé sort 
we.have here. Were it so, it is hard £ó see 
' where a" man, situated like Maung Aüng 
Paw, could get relief, to which he is clearly 
entitled under s. 69, Contract “Act,as well 
as under the Common Law. The’ District 
Court; therefore, did not act without jurisdic- 
tión, neither was its decision contrary to 
law. There are no grounds fer 'revision. 
and the aplication is dismissed with’ costs. 
N.H Application dismissed, 


“case before ‘it’ fully on all issues. 


MADRAS HIGH COURT. 
APPEAL’ AGAINST ORDER No, 382 or 1992. 
July 29; 1924. 
Present; -—Mr. Ju ustice Wallace and Mr. 
,-, 7, Justice Madhavan Nair. 
MUPPAVARAJ U VENKATA RADHA- 
KRISHNA RAO AND ANOTHER— 
' Deris DANTS—-ÅPPELLANTS 
. VETSUS. . 


. VEN THURUMILLI VENKATARAO AND 


OTHERS—PLAINSIFFS—RESPONDENTS. 

' Civil Procedure Code (Act V of.1908), O. XLI, 1. 

s. 151—Remand under inherent power of bette 
Appeal, whether maintainable. 

order of remand not passed under O. NY r. 23, 
O. P. C., but under. the inherent powers of the Court. 
is not appealable. [p.966, col. -1.] 

Where the Trial Court heard and decided a case 
before it fully on all issues, but the Appellate Court 
permitted ‘the plaint to be amended and remanded 
I: case for trial on the amended plaint to the First 

ourt : 

Held, that. the order of Ead was not one under 
O. XLI, r. 23, Q. P. C., and was, not appealable. [ibíd.] 

Mahmud eee Talab Hussain’ Shah, 13 Ind. Cas, 
915+ (1994), AJI, R. (L.) 245, followed. 

Malayath Veetil Raman Nayar v. Kr Pica Nam- 
budripad, 69 Ind: Cas. 828; 2s M. 900; 31 12-45 
208; 16 L. W. 425; 43 M. m 354; (1922) M W.N. 
,589: (1992) A` I 'R, (M.) 505 d B$, Uzir Ali Sardar 
v.-Savai Behara, 32 Ind. Cas. 791; 43.C. 938; 20 C. W. 
N. 547, Narottam Rajaram x. Mohanlal Kahandas, 17 
Ind. Cas. 891; 37 B. 289 and Athappa Chetty v. Rama- 
nathan Chetty, 53 Ind. Cas. 417; 10 L. W. 359, 37 M. 
1. J. 536,. relied on, 

Malayandi- Goundan v. Bomman Poosari, 71 Ind. 
Cas. 204; 17 L. W. 159; (1923) A. I R. (MJ) 381, dis- 
tinguished. 

Appeal against an order of the Court c of 


the ‘Subordinate Judge, Masulipatam, in 
A S: No. 141 of 1921,” preferred against 


that of the Court of the Principal District 


Munsif, Gudivada, in O. S. No. 177 of 
1919. 

Mr, K. Subba Rao, for the Appellant. 

Mr. K. Rajah Iyer, for the Respondents. 

JUDGMENT.—Mr, Rajah [ver for re- 
spondents raises a preliminary point that 
no appeal lies. 

The First Court heard and decided ae 

ie 
lower Appellate. Court permitted the plaint 
to be amended beforeit and remanded the 
case for trialon the amended plaint to the 
First Court. This order of remand clearly 
eannot be: brought within ©. XLI, r. 23, 
C. P. C., even in its widest interpretation as 
laid down by the Full Bench in Malayath 
Veetil Raman Nayar v. Krishnan Nambudri- 
pad (1). Nevertheless the only course open 


(1) 69 Ind. Cas. 828; 45 iL 900; 31 M. L. T. 208; 16 
LW. 495; 43 M. L. J 354; (1922) M. W. N. 589; 
*. (19993 A. L R. (M) 505 (F. B.). 
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"000 ... 


to an Appellate Court which permits 
before it an amendment of the plaint is. to 
remand the case for trial to. the First Court 
[vide Uzir Ali Sardar v. Savai Behara (2) 


and Narottam Rajaram v. Mohanlal Kahan- 


das (3)]. Here then we are confronted with 


a legal order of remand which does. not. 


come within the purview of O.. XLI, r. 23, 
and cannot, therefore, subseribe to the con- 
tention of the appellant that sudh an order 
is unjustified in law. Now it is only orders 
ef remand passed under O. XLI, r. 23 which 
are subject to appeal. The present ‘order 
which is not passed under that section, 
but under the inherent powers of the 
Court, under s. 151, is’ not appealable. 
Our view is supported by a decision of 
Bench of this Court in-the case report- 
ed as Athappa Chetty v. Ramanathan 
Chetty (4). Our attention has been called 
by the appellant to the decision in Mala- 
yandi Goundan v. Bomman Poosari (5), but 
we donot consider that the case lays down 
more than this, that the inherent powers of 
the Court to remand, if existent at all, 
should not be exercised in any case in which 
another procedure more definitely laid down 
by the Code, may be followed. Appellant 
~ ‘has also relied on certain observations by 
the referring Judges in Malayath Veetil 
Raman Nayar v. Krishnan Nambudripad 
(1) but, in the judgment in that case, all 
the Judges were careful to restrict their 
judgment to the application of O. XLI, r. 
23 to thecase before them, to’ which they 
„all agreed it applied. That case does. not 
therefore, help the appellant. The case of 
the Lahore High Court quoted in Mahmud 
Shah v. Talab Hussain Shah (6) ‘is exactly in 
point and we agree with the views therein 
expressed.. l i 


The appeal is, therefore; in competent and 


is dismissed with costs.. 
V. N. V. ; Appeal dismissed, 


(2) 32 Ind. Cas. 791; 43 O. 938; 20 C. W. N. 547 
'(5) 17 Ind. Oas..891; 37 B. 989. tt 

a 53 Ind, Cas. 417; 10 L. W. 359; 37 M L.J. 
38. i 

(5) TL Ind. Cas. 204; 17 L. W. 159; (1923) A. I. R. 


(M.) 331. | 
' (8) 73 Ind. Cas, 15; (1924) A. I. R. (L.) 245. 
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MA SAW WIN 2, MAUNG-GYL. - [84 1. O. 1824] 


RANGOON HIGH-COURT. 
SPECIAL SECOND Orvin APPEAL No. 217 ^ 
E . or1923. 

I ." May 23, 1924. ` 
. Present :-—Mr. Justice Duckworth, 
MA SAW WIN—APPELLANT 
- T Versus mE - 
MAUNG GYI AND oTHERS—RESPONDENTS. 


Buddhist Law, Burmese—Inheritance—Deaf-mute -- 
Maintenance—Co-heirs—Pothudaw, inheritance by. 


Under the Buddhist Law of the Burmese the pro- - 


perty of a deaf-mute devolves on his death to the 


co-heir who supported and maintained him. [p.967, , 


col. 1, ; 

_ A pothudaw is in no way precluded from inherit- 

ing property under his personal law. [p. 968, col. 1.] 
Appeal from the decree oi the District 

-o Sagaing, in Civil Appeal No. 47 of 


Mr. Sanyal, for the Appellant. < 
Mr..T. K. Banerjee, for Respondents 


` "Nos. Land 2. 


JUDGMENT.—The facts havé been 
set out inthe judgments of the- two lower 


Courts, but, for the sake of clearness, itis - 


necessary again to set out the salient facts 
of the case. The two kainggyi lands: in 


suit, which were claimed by Maung Tha Li . 


(the sole plaintiff, who died during suit), 
originally belonged to U San and -Ma Pa 
-Don. They had six children, Maung Gyi, 


' the Ist respondent-defendant, Ma Le, Maung 


Gale, Maung Lu Dok, Maung Lu Htat, and 
2nd respondent, Ma Myit. After the death 
of the parents, the lands, and other Jands 
and property not in suit, were administered 
by Maung Gyias eldest son. Then there 
was admittedly a partition, by means of 
whieh Maung Gale, Maung Lu Dok and 
Maung Lu Htat took their shares, whilst 


the shares of Ma Le and Ma Myit, who : 


were respectively a deaf-mute, and an 
epileptic, and were incapable of taking 
effective possession, were held in trust by 
Maung Gyi, as the eldest brother, and senior 


. member of the family. Ma Le has since 


died. 


of Maung Lu Htat. Ma Le admittedly pre- 
deceased Lu Htat, and itis admitted that 


Maung Gale and Maung Lu Dok are also. 


dead. os 

` Maung Tha Li sued for possession of the 
property in suit, which went to his aunt 
Ma Le at the partition, amd for mesne pro- 


fits; impleading both Maung Gyiin whose. 


possession the property is, and his 'aunt Ma 
"Myit, On Tha Li's death the-appellant, Ma 


The plaintiff Maung Tha Li -was the son l 


f8£ T. O: 1994] ; 


The respondents Nos. 3, 4 and 5 are her 
children, and are pro forma respondents in 
this appeal. aaa 
Maung Gyi's defence was, in effect, that 
he was entitled to the share.of-Ma Le, since 
he took it in trust for her, and supported 
and looked after her up to her death.. He 
also urged that he had taken the lands in 
return for paying his parents' debts. | 
Ma Myit endorsed the defence of Maung 


Gyi. He 

The Trial Court found that Maung Gyi 
had maintained and supported Ma Le, and 
that she even elected to go’ and die at the 
monastery, where he was staying as a 


pothudaw, whilst it held that Lu Htat, father - 


of Tha Li, was a wanderer, and did nothing 
for her. Further it held that Maung Lu 
Htat did not live at the same house as Ma 
Le, but only paid occasional visits. Finally 
it found that à brother excluded a nephew 
under Buddhist Law, and that as Tha Li 
was only. a nephew and had died pendente 
lite, there was an-endto his claim, The 
guit was dismissed. 


'The Distriet Court, on the Buddhist Law : 


question, differed from the Trial Court and 
held that the right of suit survived to Tha 
Li’s legal representative, and that Tha Li's 
claim to Ma Le's estate was not made, qua 
nephew but on behalf of his father, Lu 
Htat, who died after Ma Le. The District 
Court held further that Maung Gyi had 
failed to prove that he was entitled to hold 
the property in return for having paid his 
parents’ debts.. There can be no doubt that 
this latter finding was correct. The learned 
' Judge dismissed the appeal, however, on 
the ground .that Maung Gyi, asa co-heir, 
and as the supporter of Ma Le, who was'a 
deaf-mute, and as trustee of her share of 
inheritance, was entitled to take it, as 
against the. other co-heirs, quoting the 
Kinwun Mingyi’s Digest, s. lllands. 36 
of Chapter X of the Manükye. ! 


Against this decision Ma Saw’ Win ap- 


peals, her principal grounds being that the ` 


law relied on was inapplicable to the present 


ease; that the Distriet Court should not. 


have decided the appeal ond mew point, 
about wauh there was no issue and no find- 
ing; and that, after finding that Tha Li was 
entitled toa share in Ma Le's estate, the 
District Court was in error in holding that 
Maung Gyi alone maintained and looked 
after Ma Le, and overlooked the faat that 


‘MA SAW WIN V. MAUNG GYL. | 
Saw Win; was made his legal representative. ' 


have a claim to his rights. 


“and 
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Maung Gyi,asa pothudaw, was not quali- 
fied to succeed to any earthly possessions. 
Now there is no dispute that, when Ma 
Le died her share would, under ‘Buddhist 
Law, normally pass to her younger brothers 
and sisters, if any were alive, and, failing 
them, to the elder brothers and sisters. 
Thus it would seem that both Lu Htat and 
respondent, Ma’ Myit, would have had a 
elaim. Nórmally Maung Gyi would have 
had no claim, exeept in exceptional cir- 
cumstances. Asregards Tha Li (a nephews 
he, on Lu Htat's death, would probably 
However, it 1s 
not necessary definitely to decide this point 
in this case because I think that the whole 
matter was correctly decided by the learned 
District Judge, according to the texts in 
s. Lllofthe Kinwun Mingyi's Digest and 
especially that in s. 36, Book X of the Man- 
ukye. This was not anew point taken by 
the District Court, there was an issue suffi- 
ciently covering it in the Trial Court, and 
the point was raised by respondent, Maung 
Gyi, in his written statement. Moreover 


.the point was referred to in the memo- 


randum of appeal filed before the District 
Court. 

The Manukye is nowa safe and proper 
guide, when not in conflict with justice or 
equity, and the present feelings of the 
Burmans. Section 36, Book X, reads ac- 
cording to Richardson's translation :— 

“Tf amongst the children so given in 
marriage by their parents, one shall have 
severe disease, shall be unable to work, shall 
gtutter, or be dumb, let the share such child 
is entitled to be setaside, and let its rela- 
tions support it,and at its death, let the 
person who so. supports it take its share.” 
The Burmese word for relations is paukpaw, 
which is usually synonymous with thagyin 
thagyin (co-heirs) are defined in 
Volume I, s. 11 of the Digest as "one's elder 
and younger brothers, elder and younger 
sisters, and their children.” I think, there- 
fore, that Maung Gyi was a co-heir (or 
paukpaw) with Ma Le. 

The position was fully dealt with by 


“MacColl, A. J.C. (now MacColl, JJ), in the 
-case of Mi Kan Yon v. Nga’ Pwe.(l) It is 


quite clear from that decision that Maung 
Gyi is entitled, under the parties’ personal 
law, to hold the share of Ma Le, deceased, 
as he supported and maintained her. There 
is ample evidence that he did support and 


(1) 14 Ind.;Cas. 813; 5 Bur. LoT 61 * 
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maintain. her, even- one.of the: plaintiffap- 
pellant's: own, witnesses Maung. Po: Tin 
gave. evidence; whieh- went to corroborate 
this fact." As regards Maung.Lu Htat itis 
clearly. shown that: he was-a wanderer; one 
witness. asserting. that. he was only. one 
monthjin: theyear in the- parental house. 
Beyond'the facts that-he and Tha-Li- visited 
. Ma: Le when sick, there’is.no reliable: evi- 
dence that: he- did. anything ‘for Maie 
whatever: 

s Maung Gyi:is:& pothudaw, bun Tommo 
find: that, as: such, he: is in: anys way, pres 


cluded: from: inheriting. property underr his., 


personalüaw: As:I understand:the: matter; 
a: pothudaw.is-in:no sense:a monk or;pongy?; 

and'the evidence. shows: that: Maung: Gyi 
has:held and dealt. with: ‘property. without 
objection, for. several years. No authority 
forithe appellant's.clanm has;been produged, 


and. could nots allow. the. appeal: on that 


ground: in. the: absence. ofr very” strong 
authority: 
The. casezwas; Iithink, rightly. decided in 


the-District.Gourt:: The. appeal is:dismissed 
with. costs. "A 
> N.E Appeal’ dismissed; 


eee a 
= + 
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MADR: S S HIGH: COUET. ' 


Civiu. Reyision PEriTION: No. 703^ or 1929, 


Jäly.23, 1924. 
Present : —Mr. Jüstice Jackson. 

Mr. CHIDAMBARAM CHITTIAR-- 

=- PETITIONER. 

© VeTSus 
C. K. KADIR’ MQHIDEEN ROWTHER. 
AND, .OTHERS-—RESPONDENTS. 

Civil Procediire, Code’ (Act V: of 1908, O0. XXXITT, 
v. $:—-PHuper petition —Presentation tai sheristadar, 
validity o -Madras Civil: Rules of Practice--Rule 1j, 


whethen ultrajvires:: 
In O. XXXI rds. P. c, “the: insistance is on 


"jn person" and not on “Court” as meaning the Judge ' 


himself." Therefore; the presentation of. a pauper 
petition to the sheristadar and. not tg the Court. is 
quite valid. 


Rule. 14‘of:the Madras Civil .Rules of Practice 


which pr 'ovides toy presentation- of plaints and ‘appli- 
cation to the Court or’ its’ chief minister ial officertis 
not altra vires. : 


Betàtion,. under s. 115 of „Act: V of: 1908, 
praying ithe, High Court to revise: an order 
of. the. Oourt: of: the. Subordinate: J nige, 
Tinnevelly, dated. the 1st: March :1922.. 

O. P. General No. dc of 1922, » (No. 17 
Register). : 


MAUNG KYT OHV, .ARNUCHALLAM GHETTY, 


- Cas. 531; 


[84°T, ©; 1924) . 


|: Mr. P. V. Krishnaswamy: Iyer, for: the. 
Peltonen 

Mr, R. Ganapathi- Tyer; for: Respondents 
Nos. land 5. 

ORDER:—The petitioner s-pauper peti- 
tion. was. rejected, merely: . because it: was. 
presented. in persom.to: the:sheristadarrand:, 
not to: the:Court: 

, There: is:-no:reason: to, hold. that: r.el4 
of the Civil iRulessof Practices ultra vires: 
Gourt: ist nowhere defined? im: ther O. BC. 

1908'and the “Court or such officer: asit 
appoints: in this behal”? is» they Court! for 
purposes-of receiving:suits; and by-analogy, 

applieations:. The: insistaneerin.O, | XXXI, : 
Én 9G. is-onm "in^ person" not on 
' Cóurt''-as meaning: “Judge: himself’. If 
necessary. thedearnd Süboo dinates üdgemay 


‘takeup: the petition again in the light of. 


these: remarks:;, but’ possibly: subsequent 
circumstances: have-rendéred fürther ag- 
tion unnecessary’ .. 


V, NAVY , . Petition allowed: . 


EANGOON/HIGH:COURI. cae 
Orvir MgSegpLAN&EOUS-N0. 85 0*719937 
April 11; 1924. 
Persent:-—Mrt. Ji usbice Young-and! 
Mt. Justice Tentaigne: 
MAGNG KYLOH AND. AROTHER-—- 
APPELLANTS” 
"versus. n 
5. MA, L. ARNUCHATLLAM’” 
COHET'TY— RESPONDENT: 

‘Provincial -Insolveney Act (V of 1920)! s. -ó7—Applis 
cation for: insolveney-—J oints debiors—Single petition, 
validity. 07: 

Where certain persons are jointly «indebted ‘to: the 
petitioning creditor; and ‘have committed 4'joint'act 
of insolvency, a single petition in:insolvency-mmy 
bé filed under the Provincial: Insolvency- Act: 


` Bolisetti Mamayya v. Kolla Kotayya, 63 Ind. Cás, 
916: 44" M.' 810; 29 M: L. T. 288; (1821) MEW: Ñ; 
330: 40 M. L. J. 570; EL: Wo 498 followed: 3 

Kali: Charan: Saha :v. Hari M ohan Basak, 58 Ind. 
31 C. J. 206: 24 C. W.N. 461 ‘and Sarada 
Prasad! URib v. Rom Sukh: Chandra, 2-OUL. J- 318, 
dissented .from:. 

Appeal against an. order of the- District. 


. Count;. Prome; in. Civil: Miscellaneous. No; 
2l: of 1923; 


Mi. Théin Maung, for the Appellant.. 

Mr. Dass, for.the: Respondent: 
JUDGMENT. . 

, Young, J:~ Phe:question:in this appeal 


ia whether.one. petition: in: 'insolvency;can. 


b 





befiled: under the., Provincial Insolvency : 


Act against: two- Burmaa- Buddhists, hus: 

band:and wife, or. whether separate- petitions 

are necessary. PL 
The.two are alleged:to be jointly- indebt- 


E 


ed to-the-petitioners:and-to: have committ- ` 


ed:a- joint.act: of. insolveney:. The ques- 
tion, therefore, is whether two joint-debtors, 
who have committed a joint act, of. insol-. 
veney, canbe ineludéd‘in:.one petition. | 
The question has: been. decided by the 


Madras High Court, under ‘Act! II of 1907;. / 


relying on" s. 47° of that. Act; now s. 5: of 
the present Act, inthe affirmative, holding 
that.the question.is one: of: procedure; that 
the C. P: C. allows tito joimt-debtors: to be 


. sued wone suit; and, that s. 47 directs the 


Insolvency: Court to . follow the same pros 
cedure as. it follows in the exercise of. its 
Original Civil: Jurisdiction: Bolisettt Ma- 
mayya, v. Kolla Kotayya (1). On the fother 
hand, the"Caleuttà High Court in Kali Cha- 
ran Saha v. Harimohan Basak (2), has de- 
cided thé matterim the contrary way, hold- 
ing, onthe authority. of Sarada Prasad 
Ukil v7 Ram Sukh . Chandra (3) a case de- 
cided under the old: Insolvency. Law contain- 
ed’ in. the former'O. P. C, that separate 
petitions must’ be presented. With all dė- 
ference, I perefeř the. reasoning contained. 
in the ‘Madras ruling. I do not think, 
having regard to the provisions.of the Gen- 
eral Clauses Áct, too much stress ean be 
laid on the fact that the Act-speaks of a 
debtorin the singülar; it similarly speaks 
of.a creditor in the singular also; but I have 
never heard it contended that two joint 
creditors cannot’ join’ in filing’ a petition. 
Again, totake the provisions of the Act 
into considération, the special provision in 
s. 8, prohibiting. petitions against in- 
corprated companies, would be meaningless 
if'a petition against an. ordinary uninoor- 
porated partnership were .not, legal. 


i 

It isnot clear to me that; in s. 15 the words 
"When: separate petitions are presented 
against joint; debtors! do notzmean, especially 
having regard to the ‘context, petitions 
by ‘separate persons against’ joint-debtors, 
as they do in the former part of the'sectiori 
relating to an individual debtor; in which 


(1) 63.Ind:.Cas. 916; 44 M: 810; 29 M. L. T. 288; 

(1921) MSN. N. 330; 40M. L. J. 570; M L.W. 
D 58 Ind: Cas,- 531; 31. Œ: L.J- 206; 24 C. WN. 
201:949& d e x 


s 
4. 
4 


MAUNG KYI-0H 0, ARNUCHALLAM CHETTY:, 


“where the debtor is a firm.” 
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: 
cage there is plain, though:implied, legisla 
tive authority for-the procedure, 
The-provisions: of s. 18 seem to me to 
point in-the same direction as s. 5 (s. 47 of the 
former: Act). The provisions.of-s, 61 (4) seem 
to-me a clear indication that partners may 
be.joined in one petition, and, if partners 
may be, joined, I do not see why joint- 
debtors liable upon ajoint-debt, who have 
each-committed either a joint or à separate 
aet of insolvency, should not be similarly 
joined. 
There is, itis true,. no similar provision? 
in the- Provincial ‘Insolvency Act to that 


‘gontained ins: 99 ofthe Presidency Towns 


Insolvency: Act, but that merely gives power 
to sue the. partners: under the partnership 
name. < 

On: the whole; therefore, I am of opinion 
that these joint-debtors, who have committ- 
ed ajoimt-aet ofinsolvency, may be pro- 
ceeded against in one petition, and would 


aecordingly dismiss the appeal. : 


Lentaigne, J.—I concur. It is quite 
true-tliat,vàrious sections of the Provincial 
Insolvency Act, 1920, refer to à "debtor" in 
such terms that it might appear that a se- 
parate petition should be presented against 
each debtor. Apart from the rule of con- 
struction ins, 13 of the General Clauses 
Act, 1897, that words in the singular shall 
include the plural, we have a clear indica- 
tion in cl. (c) of sub-s. (2) of s. 79 of the Pro- 
vincial Insolvency Act, 1920, that the term 
“debtor” may include afirm, because that 
provision authorizes the making of rules 
providing for the procedure to be followed 
In law, a 
firm is not an artificial person like a com- 
pany but merely a collection of individuals, 
and formerly it was necessary to set out all 
the names of the partners in any suit. Itis ' 
only.under modern legislation that the rule 
was-enacted permitting the use of the firm 
name:as a sufficient description of the persons 
suing or being sued. Consequently, this pro- 
visión, in-s. 79, recognizing the application 
of the term;'debtor" to a firm, is a clear 
indication’ that no restriction can be held 
to arise by reason of the use of the term 
"debtor" in the singülar, &nd that the 
term is capable of applying åt least to two 
or more persons jointly and severally liable 
as partners. 

In the case ofa Burmese Buddhist married 


-eouple, and more especially in thecase of 


a couple who'are trading jointly and signing 
jointly ori;promissory-notes, ete., the position 
9 s 


. joining them as joint-debtors. 


—- 
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is very similar to that of a firm: and I can 
. see no sound reason why they should not 
be included in a single petition under the 
Act. In fact, 1 am ofopinion that very 
important advantages will be ur ui by 

ave 


v: KARRI BHIMARAJY, 


known: cases where a Burmese Buddhist“ 


husband has been trading in his own name 
and acquired property and when sued on 
mortgages executed by himself; has waited 


until | the final order was passed forthe sale: 
¿ofthe property to set up. the’ claim that 
* his wife was the owner of a half interest. In - 


[84 T, C. 1094] 


nada, in A, S. No. 17 (a) of 1922, preferred 
against an order.of the. Court of the 
- District Munsif, Ramachandrapur, in C. M. 
P. No. 1390 of 1921, (in O. 8. Nq 554 of 1912 
.of the Coconada District Munsif’s Court). . 
` Mr. C, Rama,Rao, for the Appellant. ` 
Mr, P. Somasundaram; for the Respond 
ents. 


J UDGMEN'T.—Appeal for the m 
of.the Subordinate ‘Judge of Coconada in- 


Appeal No. 17 (a) of 1924 in C. M. P: No. 1390 


"such cases it was more often found. ‘that . 


the husband had been dealing with the. . 


property throughout with. the "consent of 
his wife and as her agent,. and that the 
claim made at the late stage was merely a 
" fraudulent claim to defeat the. creditor.. 
is obviously desirable that such questions 
should be avoided by compelling the’ wife 
to assert her claims at am early stage. ` 
For the above reasons,I would dismiss 
the appeal-with costs. | 


N, H. A Apad LAE 


magih all ee. iota: adc 
, 
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MADRAS HIGH COURT. 

APPEAL AGATNST  APPRLLATE ORDER | 

"No; 16 or 1923.. 

August 1, 1924.  ..'. 

-Present:—Mr. J ustice Jackson. . 
KALLEPALLISPPALLAY YA (prep) BY LEGAL 
. REPRESENTATIVE MIDDIRALA = . 
RAMANAMMA——PETITIONER NO. 1— 
PLAINTIFF'S LEGAL REPRESENTATIVE- —. 
APPELLANT’ | 

^ ^ versus 

KARRI BHIMARAJU AND ANOTHER— 

CouxTER-PETITIONER. No. 2— 


J DEFENDANTS Nos. 1 & 2— RESPONDENTS. 
Limitation Act IX of 1908), s. 18, Sch. I, Art. 181 

—Sale of éxonevated defendant's property—Restitution 

—Fraudulent suppr ession of notice of sale—Continu- 


ing fraud. 
A defendant who has been exonerated “from the 


r 


deeree but whose property is nevertheless. sold in 
execution thereof is entitled to apply for restitution. 


Article 181 of Sch. I to the Limitation Act applies‘ to 


such a case. 
Where'on such an application more than 3 ‘years 


- from the date of tffe sale, the petitioner alleged that the 


plaintiff fraudulently proceeded with the sale without 


notice to him and kept it out of the petitioner’s- 


knowledge till shortly A the. petition: ' 


Heid, that there ‘was continuing fraud :and the - 
allégations -were sufficient’ to attract the provisions Us 


of s. 18 of*the Limitation Act. 


Appeal against an orderof the Court of 


the. Addėtional- DuPont: J udi ge, Coco- 


-— 


16 


‘of 1921 of the Court of the District Munsif 
of Ramachandarpur. 

Petitioner applied to set aside the sale 
of “property sold under the decree in O, S. 
No. 554 of 19120f the Coconada District 
Munsifs$, Court. So far as his share is | 
‘concerned, the two Courts-.allowed the 
application. . Counter-petitioner appeals, 

The petitioner had been exonerated from 


- the decree,- but névertheless his property 


was sold and there must admittedly be 
restitution unless his application can be 
shown to be time-barred. The. sale was 
in 1915 and the application in 1921. There 
‘ean be no doubt in the light of Rajagopala 


E - Adyar v. Ramanujachariar (1) that Art. 181 


. of the. Limitation Act applies and peti- 


tioner will be time-barred unless he had 
pleaded and.established facts which save 
him from the bar. I agree with the ap- 


pellant “that he cannot set up a new case 


in appeal but the point for determination 
i8 whether. that. was actually done, and 
. whether a case under.s. 18 ofthe Indian 
Limitation ,Act has been established. ‘In 


. the 5th para. of his petition the peti- 


‘tioner sets forth that-in spite of the com- 


. promise: which exonerated him from the 


decree, the counter-petitioner fraudulently : 
‘proceeded against the entire property with- 
out serving notice on the petitioner. As 
notice was thus fraudulently suppressed 
the petitioner only came to knowof the 
sale in August 1921. This contains all 
that is necessary to, attract the provisions 
of's. 18Indian Limitation Act to petitioner's 
case, and I cannot hold it to be a fatal flaw 
that he has not specifically referred to this — 
section. The counter-petitioner then con- ' 

.tends that.even supposing there was frau- 
dulent ‘suppression of notice at the time ` 
of the sale, no subsequent fraud is alleged: : 
and the. petitioner was hot. eevee 


(1) 80 Ind. Cas. 92; 47 M. 968; 46M ^L J 104; 19 
EA ES (1924) M. w. N 182; (1924) A. 1. RM) 
431 ( 


- [BEI O, 1994] 


- point was taken, in the lower Appellate 
‘Court and I agree with the learned Sub- 
ordinate Judge that there was.a. continu- 
ing? fraud up to the date of .petitioner's 
knowledge. The case: cited by appellant 
Pasumarti Payidanna v. Ganti Lakshmi- 
narasamma (2) hardly helps him. .' There 
at the time of the sale, a minor was 
treated as major, a circumstance which 


did not exactly keep the minor from know- - 


ledge of the sale., 
Accordingly I 


the. appellant asks that the order 


ant only, that of first defendant having 


“been validly sold. There seems ‘to be no 


objection to this modification and I order 


accordingly.  . . Ew 
Costs to second defendant. 
V. N. Y. "o Order modified. 


(2)'20 Ind. Cas. 314; 33 M. 1076; 28 M. L. J. 525. 
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. RANGOON HIGH COURT. 
CiviL Reviston No. 105 or 1923. 
duly 7, 1924. . 
Present:—-Mr. Justice Lentaigne, . 
D. S. ABRAHIM & Co.—Pzr1TIONERS:. 
: versus 
EBRAHIM GORABHOY —RESPONDZENT. 


. Civil Procedure Code (Act V of 1908) 0O. VIII, 
rr. 6, 8—Rangoon Small Cause Courts Act (VII of 


1920), s. $2—Suits Valuation Act (VII of 1887) s. 8— ` 


Set-off, valuation of—Credit given in plaint, effect of 
~-Set-off exceeding jurisdiction of Court, effect of—- 
Second Judge of Rangoon Small Cause Court, juris- 
diction of, limits of. 

The words “not exceeding the pecuniary limits of 
the jurisdiction of the Court," in r. 6 of O. VIII of 
the C. P. C. must be construed as, applying to the 
whole of the ascertained sum. Therefore, thé valua- 
‘tion of a set-off for the purposes of jurisdiction must 
“be taken as relating to the whole of the ascertained 
sum so pleaded and without reference to any por- 
tion of the plaintiffs claim which the defendant 
admits, and this method should ‘be applied equally 
whether the set-off-is of the nature of a legal set- 
off or of an equitable set-off It is; however, open 
to the defendant to accept any portion of the credit 
actually allowed in the plaint and then to plead 
that there is an additional sum to be set-off and in 
such a case the, additional: sum is the only sum 
which should be reBarded as the set-off claimed by 
the defendant. Where this sum exceeds the juris- 
diction of the Oourt trying. the suit, the Court loses 
jurisdiction to adjudicate upon the matter. [p. 972, 
col. 2; p. 973, co 1.] ^ ,- : 


` a 
a 


" ABRAHIM & CO, V, BBRAHIM GOBABHOY, 
kept out of knowledge of the sale. This 


‘see no reason to differ: 

from the finding of the lower Courts, but: 
: may . 
apply to the, share of the second defend- ` 


"Rs. 
. Rs. 838-4-6 and prayed that plaintiff's claim. 
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Brojendra Nath Das v. Budge-Budge Jute Mill Co., 
20 C. 527; 10 Ind. Dec. (N. s.) 358, relied on. 

Section 32 ofthe Rangoon Small Cause Courts Act 
read with rules made under that section limits the 
jurisdiction of the Second Judge of the Rengocn Small 
Cause -Court to suits which for valuation purposes 
do not exceed Rs. 500. If a set-off is claimed in a 
suit and the value of the set-off is above Rs, 500, 
the Second Judge has no jurisdiction to try the. set- 
off. ([p. 972, cole. 1 & 2.] : 


. ‘Civil revision against a decree of the 
“Rangoon Small Cause Court in Civil Re- 


gular No. 4838 of 1922. 
Mr, NW. N. Sen, for the Appellants, o 


. Mr. Auzam, for the Respondent. 


JUDGMENT.—The petitioners, as 
plaintifis, sued the defendant-respondent, 


claiming Rs.:283-8-6 from the defendant- 


respondent, alleging that Rs. 550-13-0 was 
due to plaintiff as the price of goods pur- 
chased by defendant at auctions held by the 
plaintiff, but giving defendant credit for 
Rs. 267-4-6 as amounts due to defendant in 
respect of goods sold on behalf of the 
defendant. < 


.. "The defendant-respondent filed a written 
“statement admitting that the Rs. 550-13-0 


was due to the plaintiff as alleged in the 
plaint, refusing to accept the credit of 
Rs. 267-4-6 inits entirety but only as re- 


: gards Rs, 248-8-0 thereof, and then making 


other cross-claims which, when added to 


the Rs. 248-8-0 amount to Rs. 838-4-6. He 


then claimed to set-off the admitted 


550-13-0 against his cross-claim of 


be dismissed with costs, and that the de- 
fendant be given a decree for Rs, 287-7-6 
with costs. Of the amount so sought to be 
set-off, the greater portion Is in the nature 
of an equitable set-off. ; 

The ease came on for hearing before the 
Second Judge of the Court of Small Causes, 
and no objeetion was raised to that Judge 
exercising jurisdiction in the ease. He 
eventually decided various issues and 
granted a decreein favour of the plaintiff 
for ‘Rs. 37-8-6 and dismissed the defend- 
ant's counter-claim, and directed each party 
to bear his own costs. Though this was 
the form of.the deeree, the actual decision 
meant that a considerable portion of the 
counter-claim had been allowed so as to 


reduce the plaintiffs claim to this small 


balance. 

The plaintiff filed an application that the 
judgment and decree be revised on various 
grounds, none of which have been mention- 
ed or argued beforeme. The plaintiff has, 

` 9 e 


at 


972 | 


* 


mi 


nr 


of the Manual relating to the practice in the ‘statement. NC 
Rangoon Court of Small Causes. Rule'5 ! | 
provides for the distribution of the work ‘is ordinarily thé provision reguláting the 


amongst the Judges of the: Court inter alia 
as follows :—. ZEE 
“The Chief Judge disposes of— B 
(3) Suits under the summary procédure 


` . 


valuation of a plaint in a suit for'the' pur- 
poses of jurisdiction; and when that'provi- 
sion is read with the provisions of the Court 
Fees Act, 1870, thé valuation of a plaint'in 


provisions of over-Rs. 500 in value, and also "which a money-decree is claimed is based 
applications therein by defendants for leave on the actual sum claimed after allowing 
to defend." QM for deductions, suclí as sums expressly set- 

“The-Sécdnd Judge disposes of— — off in the plaint. | ME 
- (3) All other suits "which exceed Rs, 100 The' right ‘of a` defendant tò plead a set- 
in value." NN . offis(provided for inr’6 of O. VILI of the 

It is contended that the effect of thé pro-. „C. P, O,, 8nd it allows him to plead such 
visions set out above is to limit the juris- set-off in:the following words: “Where in 
diction of the Second Judge to casés which. a suit forthe recovery of: money the 'de- 
do not exceed Rs. 500, in value, and that if ` fendant claims to sét-off against the 
the proper valuation of the'set-off exceeds plaintiff's demand any ascertained sum of 
Bs. 500, in value, the set-offshould in any money legall¥ recoverable by’ him from the 


Section 8 of the Suits Valuation ‘Act, 1887, ` 


case be treated under sub-r. (2) of O.;VIIL ‘plaintiff; not exceeding the pecuniary ‘limits 
r. S/as a plaint in à cross-suit, and it, there-' of the jurisdiction of the Court, and ete,...... 


" 


whee 


more of the Judges of the Oourt' of any claim which the defendant admits. 


powers conferred on the. Court by this ` 


Act or any other enactment for the ‘time 


being in force.’ a 
From the above rules, read. with s. 32 


. of the Act, I:must hold that the jürisdic- .. 


+ 


- ase 


1assumb that it was in consequence. of 
this. construction. of the above tule relating 
to, what is known as a. "legal set-off” that 
the Calcutta” High Court held’ in, the: 


. / 


of: Brojendrà ' Nath’. Dds. v. Büdge-- 
'i - 2 e, -t u A Ex 


[84 T.C. 1924) 


Budge Jute Mill, Co, (1), that even in.the 
case of an. eqüitable set-off it was not 
permissible for the defendant in the 
Calcutta Court of Small Causes, after ad- 
mitting the plaintiff's claim for Rs. 1,197-5-6 
to pléad an, equitable set-off of Rs. 2, 1384-0, 
béing the compénsation or damages repre- 
senting the ‘loss. caused by a breach of 
éontiact, ‘and, after allowing for and deduct- 
ing theréfrom the amount of the admitted 
claim, to claim a decree for the balance 
Rs. 4, 540-14-6, because the Rs. 2,738-4-0,- 
Was in ‘excess of the Rs, 2,000, the 
pecuniary, ‘limits of the jurisdiction’ of the 
Court. "The. sàme. rule oË Construction Was, 


~ o arta 


as the ascertained , sum for. m purposes of 
the above Tule. | “At first sight it might ap- 
pear to be the total sum of "Re. 838-46, ac- 
tually pleaded ; but, df we regard the ques- 
tion from, ‘another point of view, it becomes , 
apparent ihat it was.open to the defendant 
to accept Any portion of the credit actually 
allowed “in the plaint and thén to plead. 
that there is an additional sum to be set-off; 
and I ‘think that, when the matter is re- 
garded ` in that’ light, the additional sum is 
thie’ only ŝum which should be set-off by. 
the defendant. ‘In the case before me, the 
defendant accepts the credit of Rs. 248-8- 0, 
out ofthe larger credit specified in the plaint 
and, when he ‘states that he claims that. 
there, should ‘be a set-off of Rs. 838-4-6, he 
includes i ‘in that. amount the credit already 
adinitted and allowed by the plaintiff to 
the extent of Rs. 248-8-0. Therefore, the 
actual additional sum. which he claims to. 
set-off 18 only the balance Rs. 589-12-6 ; “and 
l that ` is the proper, amount to take: as the 


value of the set-off for the purposes of juris- , 


diction in the case now before me. 

Having regard to the rules framed by 
the Chief Court, fixing the pecuniary juris- 
diction of the Second Judge of the Court, 
I must hold that the limits of his pecuniary 
jurisdiction is Rs. 500; and'that he has not 
jurisdiction.to try, this ‘set-off, of Rs, 589-12-6, 


which ‘exceeds the said pecuniary limits. of A 


his jurisdiction. Though the valuation ofe 
the’ plaint was, undér "Rs. 500; the defend- 
ant was entitled to have his sét-off ‘héard ` 


(1) 20 Ci 527; 10 Ind. Dec. (x. 8.) 258. un. 
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and decided, together with the claim in the 
plaint; and, consequently, I must hold that 
it was the duty of the Second Judge to 
'submit the case to ihe Chief Judge as the 
only Judge of the Court holding the neces- 
sary jurisdiction to try the suit. 

‘As regards the other objection as to the 
Oourt-fee. paid on the set-off, I see no reason 
why the provisions* of the Court Fees Act 
should not apply to the valuation of thee 
set-off for the purposes of Court-fees, and 

as the Court-fee on the amount claimed 
has been paid in accordance with that Act, 
‘ho ‘quéstidn appears to arise under this 
head. But, even ifthere was any error in 


. the calculation of the Court-fee paid, | 


would also be bound to hold that such 
error cannot affect the merits of the case 
or,the jurisdiction of the Court, and that, 


f. consequently, I would, be debarred under 


s. 99, C. P, C., from reversing or substantial- 
ly varyidig any decree on that ground. 

Having regard to the finding as to the 
valuation of, the set-off for purposes of juris- 
.diection exceeding the pecuniary limits of 
the jurisdiction of the learned Second 
Judge, and that the suit should have been 
tried by the learned Chief Judge of the 
Court, I.set aside the decree passed by the 
Second J udge and I direct that the case be 
re-heard and decided by the learned Chief 
Judge of the Court. 

As regards costs, the PM as to the 
jurisdiction does not appear to have been 
taken in the lower Court, and it was only 
taken.asa supplementary ground in this 
Court; and J, therefore, direct that each 
party shall bear his own costs in this Court, 
and that the costs in’ the lower Court shall 
abide the final result of the suit.* 

Z. K. Case be re-heard. 


am ambas iMm Lm 


‘MADRAS HIGH COURT. 
Second Civin APPEALS Nos. 7 AND 302 or 1922. 
. August 1, 1924. 
Present:—My. Justice Jackson. 
NALANNAD alias PALLIPRON 
alias THATHIKKASSERI MEENAKKAL 
NARAYANAN NAMBUDRÍ AND ANOTHER 
—DEFENDANTS Nos. 2 AND 3—APPELLANTS 
IN S. A. No. 7 or 1922 AND DESCONDESIS 
IN B. A. No. 302 or 1922 
Versus 
KANHIRAMPARE RAVUNI] NAIR 
“AND ÁNOTHER——PLAINTIFFS—RESPONDENTS 
InN S. A. No. 7 or 1922 AND APPEBLANTS 
Z IN S. A. No. 302 or 1922. 


Malabar Law—Nambudris—Special efstom, plea of 


974 
— Proof--Nambudri: ilom-— Widow, position of—De 
„facto guardian—Powers. "o 

Parties prima facie governéd by Hindu Law must 
make it quite clear in their pleading and when issues 
are framed and witnesses are summoned that they 


. intend to prove a special custom; otherwise the trial.’ 


will be conducted throughout on the assumption that 
the ordinary Hindu Law applies. [p. 975, col. 1} ' 

Nambudris of Malabar are governed by Hindu 
Law, which generally speaking is the law laid down 
by the author of the Mitakshara except so far as it 
is shown to have been modified by usage or custom . 
| having the force of law. [p.974,c01.2.] 

* A custom to the effect that the last efficient mem- 
ber of a Numbudri family, irrespective of sex..assumes: 
' the right of management with all the incidents ap- 
pertaining to the right in Hindu Law is a special 
one and must be specifically pleaded in the trial and - 
proved. < JU oe 

A Nambudri widow who is the sole surviving’ 
member of her illom is in the same position as any 
other Hindu widow. [p. 975, col. L.] ò AN. 

A de facto guardian is scarcely distinguishable from 
an intermeddler, he may act from the best of motives 
and in the best interests of the minors and their 
estate, but he is equipped with no special authority 
and the validity of his acts depends upon their con- 


donation. [p. 975, cols. 1. & 2.] 


Appeals against the decrees of the Court 
of the Subordinate Judge, Ottapalam, in 
A. S. Nos. 25 and 26 of 1920, preferred 
against the decree of the Court of the. 
District Munsif, Ottapalam, in O. 8. No. 326 

of 1917. ; < 
^ Messrs. T. R. Ramachandra ,Iyer, T. R, 

Krishnaswami Iyer and N. A. Krishna 
Tyer, for the Appellants in S. A. No. 7 of 1922 
‘and for the Respondents in S. A. No. 302-of- 

1922, m 
Mr. K: P. M. Menon, for the Respondents 
in S. A. No. 7 of 1922 and for the Appellants 
in S. A. No. 302 of 1922. 

dg UDGMEN T.— Appeal from the decree 
in Appeal Suit No. 25 of 1920 on the file of 
the .Court of the Subordinate Judge, 
Ottapalam tO. S. No. 326 of 1917) on the 
file of the Court of the District Munsif of 
Ottapalam. un 

Plaintiffs sue to recover Rs. 2,917-3-2 due 
under two hypotheeation deeds executed to 
them in 1905 by one Pappi Antarjanam. 
The lower Appellate Court decreed the suit 
for Rs. 1,235-6-9 and defendants Nos. 2 and 3 
appeal. Defengants Nos. 2 and 3 were the 
minor sons of £ Nambudri, defendant No, 1, 
since deceased. He was an idiot and deaf. 
Pappi Antarjanam is his second wife and. 
step-mother of defendants Nos. 2 and 3. The 
plaint sets forth that at the time when she 
executed. these mortgages Pappi Antarja- 
nam was the "manager" of the defendant's 
mana, op ber own behalf and as guardian - 
of the three defendants. The defendants 

. : : 


r 
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in their written statement besides alleging 
fraud contended that Pappi Antarjanam 
had no authority to execute anye document’ 
whatever, 
guardianship. l 
The only issue framed is whether the - 
suit bonds are valid:and supported by con- 
sideration. "The District Munsif has assum- 
ed throughout the judgment that Pappi 
Antarjanam had authority to borrow and 
confines himself to the question of justifi- . 
able necessity. The omission to discuss 
whether she was capable of borrowing is 
made .the second ground of appeal in the 
lower Appellate Court. The learned Sub- 
ordinate Judge found that she was-in a ` 


" very necessitous condition and "had to incur 


' .debts.for maintenance and household ex- 


penses. for a period of eight months and in 
any view of the law applicable to the case, 
whether the ordinary Hindu Law obtain- 
ing on- the East Coast, or the special 
Nambudri -law applicable to the case ofa 
Nambudri female. in management (as to 
which the law is-not quite settled. See 
Ramachandra Iyer’s Malabar Law s. 88 and 
Topics of Malabar Law, 12 M. L.J. 180) 
such debts would be binding on the defend- 
ants". The correctness of these observa- 


‘tions is the point for determination in this 


appeal. “There can be no doubt that by 
the law of the Mitakshara the wife of an 
idiot has no right, to mortgage the estate of 
his sonsin order to provide for the family 
maintenance. 
to say that the special Nambudri law is^ 
not quite settled. The whole question of 
Nambudri law is very fully discussed in 
Kolathathul IUath Vishun Nambudri v. 
Meloothedathil Chulayakkan Akkamma (1) 
and Vasudevan v. Secretary of State (2). 
Nambudris are: governed by Hindu Law; 
which generally speaking is the law laid 
down by the author of the Mitakshara 
except s» far as it is shown to have 
been modified-by usage or custom having. 
the force of law. Thus in dealing with 
Nambudris , the Courts will apply the 
ordirary Hindu Law unless either party 
can show that a special usage or cus- 
tom unknown to the ordingry Hindu Law 
has been established by precedent or 
unless such party ean prove such custom in 
the trial itself. It was, therefore, open to 


the plaintiffs in the present case either to: ` 


* (1) 6 Ind. Cas. 583; 34 Qf. 496; (1910) M. W..N. 
257; 8 M. L. T. 93; 20 M. L. J. 938. ` | 
. (8). 11 M. 15; 12 Ind. Jur. 134; Ind, Dec: (x. s.) 109, 
LÀ 


a ee, e — 


The minors were not under her ~ 


Nor is it altogether correct : 


[84 1. C. 1924] 


cite. authority or to.adduce evidence es- 
tablishing their . proposition that Pappi 
Antarjanam had authority to mortgage the 
estate by virtue of special Nambudri cus: 
tom. I do not find that'when the case 
originated this point was even “present to 
their minds. 
while actually managing the-household and 
looking after the minors, she;had no other 
recourse but.to borrow. ;'Fherefore,,no evl- 
dence has been let to show.(as now: argued) 
that the last efficient member of a Nambudri 


family, irrespective .of pes, assumes “the. 
right of management with.all:the incidents . 


appertaining to the right in Hindu Law. 
Plaintiffs have not attempted to prove such 
special custom in the trial itself, and can 
only succeed at this stage if they can cite 
precedents which establish their contention. 
In Vasudevan v. Secretary of State (2) 
when the contention that the sole surviving 
female ‘has all the powers of the surviving 
male was under discussion Mr. F. Wilkinson, 
an experienced Judge in South Malabar 
had held that a Nambudri widow who is 


the sole surviving member of her illom is . 


in the same position as any other Hindu 
widow (page 166) and this opinion was 
affirmed by a Bench of this Court (page 
171) Nor is there any ruling to the con- 
trary effect (c.f. Sundara Tyer's Malabar Law, 


s. 131, page 219, Edition 1922). Thus plaint-. 


iffs cannot rely upon precedent.” It is 
argued on behalf of plaintiffs that they 
should be allowed .an opportunjty at this 
stage to call witnesses in order to prove 
the custom which they set up. This would 
involve an amendment of the plaint (unless 
much more.is read into the English word 
"manager" than the parties ever intended. 


That they did not intend the connotation | 


now pressed is shown by the issues and 
conduct of the trial) I holdthat parties 
prima facie governed by Hindu Law must 
make it quite clear in their pleading and 
when issues are framed and witnesses are 
summoned that they intend to prove a 
special custom; otherwise the trial will be 
conducted. throughout on the assumption 
that the ordinary Hindu Law applies. I 
see no reason to.allow the plaintiffs to 
prove this matter of fact at tbis stage. 
It is not Gontended on their behalf that 


the de facto guardianship of Pappi Antarja- . 


nam gave her any right to mortgage the 
estate. A de facto guardian is'scarcely dis- 
tinguishable from an intermeddler; he nfay 


act from the best of motives and in ‘the 
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best. interests of the minors and their 
estate, but he is equipped with no special 
authority and the validity of his acis 
depends upon their condonation. Most of 
the diseussion in the Courts below is only 
relevant as showing that Pappi Antarjanam 
had moral jugtification for her acts; it does 
not show thaf she had legal authority. 1 
hold, therefore, that either as guardian or 
as surviving efficient ° member she had no 
power to execute the suit mortgages and 
the suit must be dismissed with costs 
throughout. The appeal is allowed. 

: ‘In S. A. No. 302 or 1922. 

For the reasons given in S. A. No.7 of 
1922, this appeal is dismissed with costs. 
Only one. Vakil's fee in this andin S. A. 
No. 7 of 1922. 
"WN. VO Appeal No. 7 allowed. 

i Appeal No. 302 dismissed. 
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MADRAS HIGH COURT, 
. APPEAL AGAINST APPELLATE ORDER No. 81 
oF 1922 AND 12 or 1923. 
| July 21, 1924. 
 Present:—Mr. Justice Jackson. 

, In A. A. A. O. No. 81 or 1923, 
AKSMA PILLAI-—PLAINTIFF—KEESPONDENT 
No. 1—ÀPPELLANT 
VETEUS 
GOVINDARAJULU CHETTY AND OTHERS 
—-DEFENDANT No. 7—PESITIONER— 

P RESPONDENTS 
IN A. A. A. O. No. 12 or 1923. 
PONNUSAMI MUDALI—DEFENDANT 
No. 7—RzsPONDENT No. 8-—APPELLANT 
yersus y 
GOVINDARAJULU OHETTY AND OTHERS 
— PETITIONERS—-Ist RESPONDENT-—PLAINTIFF 
a —KHESPONDENTS. œ 

Civil Procedure Code (Act V of 1008), ss. 47, 151, 
O. X XI, r-90—Court sale, setting aside of —Inherenr 
powers of Court—Second appeal, whether lies. 

Where parties disputing the validity of a Court 
sale are parties to the suit, they approach the Court 
under s. 47, O. P. C., which decides the forum. The Coury 
then proceeds according to its statutory powers. It 
may exercise its inherent jurisdiction under s. 151 or 
its power under O. X X1, r. 90 of the Code. In the former 
case, a second appeal lies to the High Court. In the 
latter case there is no second appeal, eonly one appca! 
lies under O. XLII of the Code. [p.°976, ecl. 2. 

Palaniappa Udayar v. Arumuga Pandaram, 33 Ind. 
Cas. 692; (1916) 1 M. W. N. 256, Ananiharama Iyer 
v. Véttath Kuitimalu Kovilamma, 34 Ind. Cas. 829; 
30 M. L. J. 611 at p. 613; 19 M. L. T. 357; 3 L, W. 
504 and Maula Bux v. Raghubar .Ganjhu, $48 ind. 





. Cas. 560; 3 P. L. J. 645, relied on. 


. Where an application to set aside a Court sale was 
dismissed by the First Court on the ground that there 
was no evidence of fraud or irregularity e byt on 
appeal the District Judge while finding that there 
e "s ` 
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was‘ no material TEM occasioning EN A 
injury set aside the sale holding that it was ordered 
in violation of an earlier, order. of Court : 

Held, that the Court mist’ be held to have acted 
not under O, XXI, r. 90, C. P. O., but under its inherent 
powers reserved to it under s.-151' of the Code and an 
appeal, therefore, lay.to the High Court. [p. 976, col. 2.] 
. Assimuddi Sheikh.v..Sundari :Bibee, 10 Ind. Cas 
245; 38 C. 339; 15 O. W. N. 844; If OLX "994: 
Muthiah Chettiar v. Bawa Sahib, -26.-Ind. Cas. 46; 27 
a L. J. 605; 1 L. W. 969, relied: on. 


Civil d second appeal ag gainst 
an order of the District’ Court, -Chingleput, 
in Miscellaneous Appeal No. 4 of 1991, pre- 
ferred against an order of the Court ‘of 
the” District Munsif, Chingleput, in .C..M. 
P. No. 453- of 1923 in O. Sg. No. 182-of 1912. 

Mr. M. S.  Venkatrama Tyer, for. ‘the 
Appellant. 

a E. Vinayaka Rao, for the Respond- 


ay "UDGMENT.—The District Munsif 
of Chingleput i in Civil Miscellaneous Peti- 
tion No. 453 of 1920° dismissed the- appli- 
eation of the’ present. respondents under 
O. XXI, r.90, holding that there was no 
evidence of fraud or ‘irregularity. On 
appeal the ‘District Judge ‘found-that the 
judgment-debtors: had no -cause:for com- 
plaint on the scdré-that lots Nos. land 2. 
were sold fora low price, -nor were they 
adversely affected as regards the remaining 
lot No. 3.- 
stantial injury. ‘He records no- finding as 
to fraud, apparently agreeing with “the 
lower Court ‘that there was no > proof. He 
thus practically. confirms the: order under 
O. XXI, r. 90. “But in his 6th paragraph 
he finds that the lower Courts’ orders on 
M. P. No. “230 of 1917 “were not brought 


to the notice ofthe -Court which directed . 


the sale sand -inasmuch as the sale was 
in contravention :of the’ orders on M: P. 
No. 930 of 1917, which Were final, the sale 
must be. set aside. ;Thisis. to break fresh” 
ground. ‘The judgment-debtors cited: the 
failure to bring the previous petition to the 
lower Court's notice as evidence of plaintiff's 
fraud. (Affidavitin M. P. No. 453 of 1920, 
para. 6). But the District: Judge does not 
find that thefe was fraud. .'He merely finds 


that the sale was, in. contravention of 


the orders on M. P. No. .230 :of 1917. 
There is no objection to the Judge when 
the sale was before’hira upon appeal con- 
sidering its validity fróm every point of 
view [cf. Palaniappa Udaya v. Árumüga, 
| pena (1)] and exercising ‘his: inherent 


er 0 33 Ing. Cas. 692; (1916) 1 M. W. N26. - 
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[84:1. C, 1924] 

jurisdiction. . 'Phe ruling thata; ‘Court ‘must 
coiifine itself to's, 311 of ithe old 'Odde, 
Harbans Lal v. :Kundan.Lal @)-was. before 
anything likes. 151 -was -embodied in:the 
Statute. Arid {f:the Judge'decides to.set 
the ‘sale -aside not on ‘the ‘ground of-mate- 
rial irregularity .oecasioning -substantial 


injury, but merely on :thé -ground ‘that an . 


‘order ‘has-been violated, :he cannot ‘be-said 
to be acting under-.O. "XXI,-:r. “90. He 
must -be acting’ under.‘his inherent. ‘powers. , 
That being so, an ‘appeal -will‘:lie to this 
Court, although no seeond -appeal lies 
from: an order ulider: O: XXI, 1.80, Assim- 
uddi iSheikh v." Sundari dBibee: (3). ‘The 
action ofthe District Judge is:very similar 
to “that ,discussed at. page :G10* :by:Tyabji, 

J., in Muthiah Chettiar v. Bawa Sahib (4). 

Oldfield, J., in the-same case at-page:606* 
quotes the appellant:as. urging that remedies 
lie.alternatively under.O. KAT, qr: “90.015. 47. 


. This:argues some confusion. ‘Tf the parties 


disputing: the sale are parties ‘to ‘the ‘suit, 
théy spproach the Court sider s. 47 which 
decides ‘the ‘forum. ‘The Court then pro- 
ceeds'.aceording:to -its statutory powers. 
It may’ exercise its inherent jurisdiction 
under s; 151, :or'it may exércise'its power 
under ©. XXI, r..90. These ‘are really 
the alternative "provisions : and .this 
is; presumably ‘what is meant.in Palania- 


ppa Üdayar ^v. Atumuga Pandaram (1) 


at page 694. "Order XXI, r: 90 ‘must be 
read with s.:47; €. P. O.". ete, 
Anantharaqna T; yer v. V. ettath Kuttimalu 
Kovilamma (5) one’ must ‘presume ab. the 
out-set:that s. 47 always applies. -If itis 
coupled with :O. . XXI, r; 90 no second 
appeal lies. "Phat is to say: there is no 
second appeal when a Court: approached 
under s. 47.acts under.O. XXI, r..90. ‘But 


"when: ‘it:is.so‘approached and exerceises'its 
inherent power under-s. 151 ‘there is.a- 


second appeal. in Maula Bux v. Raghubar 
Ganjhu.(6) it has-been held that if a Court 
professing to: aet. under. s. 47 -sets aside a 
sale, there can "be no‘second appéal be- 
cause ‘O. XLIIf, gives a right :of appeal 
against all: orders Setting aside sales. ‘But 


NC 21 A.-140; A. W. N. (1898), 212; 9 Ind. Dec. (x. &) 
KE 10 Id. Cas.. 345; 38.0. 339; 15 0. W.N. 844; 14 
JD E Tnd. Qus. 46; 20M. Li 3:005; VL W: 
i) 34 Ind. .Cas,-829; 30 M. L. J. si at p.613; 19 


357; 3L. W. 5040 Pu 
(6). 4b. ‘Ind. ‘Gas. 660; 3 P. Li. J^ 045. ` 
U*PagesobPTM.L.U.—[Ed]! - — 5 — 7 7 


‘Again in: 


. " [8A E Q; 1924) 
O. XLII is hardlyso comprehensive. It 
gives a right-of appeal against orders 
under r. 72 or 92 of O. XXI, but not in 
cases where the Court-is acting under ss. 
151 and 47. This finding that an appeal 
lies. practically ‘disposes .of respondent's 
case, for the order of the lower Appellate 
Court is based on an entire misapprenhen- 
‘sion .of facts. Even if asalleged in para. 6 
of their affidavitin M. P. No. 453 of 1920, the 
plaintiff and the 7th defendant got an order 
that the third lot was to be sold last, 
without bringing the order on M. P. 
No. 230 of. 1917 to the notice of, the 
Court, nevertheless as shown in para. 7, 
the respondents heard of. the fraud and. 
brought the order to the Court's notice. 
The Court then considered the whole ques- 


tion with everything before it and ordered ' 


on llth August 1920 that the 3rd and not 

the 2nd lot should besold last—order on 

M. P. No. 402 of 1920. This was the order 

"followed at the sale.—(Paragraph 8 ofthe. 
affidavit and sale list). Therefore, there was 

no violation of a final order as the learned. 
Distriet Judge was led to suppose. 

In the circumstances these appeals are 
allowed with costs throughout. Vakils 
fee one set. The order of the District 
Munsif on C. M. P. No. 453 of 1920 dated 
the 30th October 1920 is restored.| - | 


Y. N. V. Appeals ‘allowed. 


tr 
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RANGOON-HIGH COURT. 4 
First CIvıL APPEAL No. 38 or 1923. 
March- 21, 1924. 
`. Present: —Mr. Justice Lentaigne and 
Mr. Justice Carr. É 


MA MY A.SHW E AND OTHERS—DEFENDANTS 4 


^——APPELLANTS | 
< versus x 
MAUNG MAUNG—PLAINTIFF— 
| RESPONDENT. 
Defamation—Damages, suit for-—Defamatory state- 
ment made in criminal proseeution—Absolute privilege. 
—Civil  suit—Criminal liability—English Law,- 
doctrine of, applicability of—Nottce—Onus—Penal 


7 


Code (Act XLV éf'1860), s. 499—Evidence Act (I of. 


1872); s. 106. 


+ > 


No suit lies for” damages for defamation when the: 
defamatory statements have been made in judicial. 
proceedings. Therefore, defamatory passages in a 
petition filed by an accused in a criminal prosecu- 
lion, and applying for,a transfer of the case canfiot 


be. made thé basis of a claim, for damages fn a suit - 


be » 
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instituted in a Civil Court, because such a suit is 
bere on the ground of absolute privilege. [p. 980, 
col. 1. T . 

The above rule refers only to a civil suit for 
damages:but the question in a criminal prosecution 
must be decided with reference to s. 499 of the 
Penal Code and.s. 105 of the Evidence Act. [ibid.] 

Case-law discussed. 

Chunni Lal v. Narsingh Das, 45 Ind. Cas. 540; 40 
A. 941; 16 Æ. L. J. 360 (F. B.), followed. 


Per Lentaigne, J.—In English Law the rule of 
&bsolute privilege means that no action lies for 
defamatory statements’ made on an occasion which is 
absolutely privileged and the fact that the statement 
was made maliciously does not affect the defence. 
[p. 981, col. 2.] 

The questions of onus of proof in a civil suit should 
be decided in accordance with the principles of the 
English Common Law applicable to questions of 
qualified privilege where such questions arise. In 
cases of qualified privilege the preponderance of 
opinion in India appears to be in favour of the English 
rule that the onus lies on the defendant to prove 
that the .occasion was a privileged occasion and that 
then the onus of proof would lie on the plaintiff to 
prove express malice. But when the action must 
fail in any event under the rule as to absolute 
privilege, no question of onus of proofas to malice 
arises. [p. 882, col. 2.] 

In:a criminal prosecution it is the duty of the 
Magistrate before whom the complaint is filed to 
examine the complainant and consider the question 
whether the case is one in which he should issue 
process against the accused. This procedure would. 
save the person so accused of the offence of defama-, 
tion from being harassed by a prosecution except in 
those cases where the Magistrate thought that there 
was some good ground for investigation. Ina civil 
action the position is very different and no matter how 
frivolous and vexatious the action may be, it is never 
safe for the defendant to omit $o obtain legal advice 
and to file a written statement defending the action. 
Consequently, the opportunities for herassing by. 


_ civil action are not so restricted as the opportunity in. 


a criminal prosecution under the Penal Code, because 
the safeguard of:the Magisterial discretion before the. 
issue of process:does not existin „the civil action. 
Moreover, even in a case where there is a conviction in 
a Oriminal Court, the aggrieved party (if he also has a 
right to sue on the tort) would also be technically 
entitled to sue for damages in a subsequent civil 
action, because the criminal prosecufion and the con- 
viction and penalty are not intended to be a satisfac- 
tion of a civil right to damages for a tort. [p. 983, col. 


l. 
I he provisions in s. 105 of the Evidence Act apply 
only to criminal proseeutions and do not apply to 


.'  eivil suits. [p. 982, col. 2.] 


First appeal against a decree of the 
District’ Court, Thaton, in Civil Regular 
No. 13 of 1922. 

Mr. Ormiston, for the Ay%pellants. 
Mr. Villa, forthe Respondent. 


(J)... JUDGMENT. 
Carr, J.—The plaintiff isa Myook and 


“was in 1921 an Additional "Magistrate 


at Thaton. On the 22nd. Jüly 1921 
one -Maung Kyaw Din, a s€hoolmaster,, 
cage 


. 
* * 
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filed à complaint charging the thrée defend- 
ants "with trespassing in his school and 
assaulting one of his teachers, Ma Ngwe 
Thon. After examining the complainant the 

laintiff ordered the issue of summons to 

e defendants under s.451, Indian Penal 
Code, for the 3rd of August. On that date 
none of them appeared, though the 3rd 
defendant had been served and a Pleader 
appeared, apparently for all three. The 
plaintiff thereupon .directed the issue of 
bailable warrants of arrest. 

: That evening the first defendant, having 
heard ofthe issue of the warrants, spoke to 
U Po Sa,a retired District Judge about the 
matter,and U Po Sa with U Po Yeik went 
and spoke to the plaintiff, with a view to 
avoiding the arrest of the defendants. The 
plaintiff told them that if the defendants 
surrendered and gave bail he would with- 
draw the warrants. Accordingly onthe 4th 
of August the defendants surrendered in 
Court and executed bonds. 

The ease was then fixed for hearing on 
the 18th August. But in .the meantime 
Ma Ngwe Thon had filed an independent 


complaint on the same facts before the ` 


Sub-Divisional Magistrate, who had fixed the 
case for the 9th August. On that date the 
Sub-Divisional Magistrate was informed of 
the case pending before the plaintiff and 
accordingly trarisferred his own case to the 
plaintiff, sending the’ parties and witnesses 
along with it. Thetwo cases were amalga- 
mated and all the prosecution witnesses were 
examined on that day. On the 10th August 
the accused (defendants) were examined 
and charges were framed. The19th August 
was fixed for Hearing the defence. On that 
date the trial was concluded and the 28rd 
August was fixed for judgment. On the 
93rd the plaimtiff postponed judgment to 
the 29th on the ground that he was indis- 
posed. He was not so indisposed as not to 
be able to attend Court and try some other 


cases, but says that after trying those cases. 


he did not feel equal to writing this judg- 
ment and so postponed it. He explains 
that itis his practice to write his judg- 
ments in Court on the day fixed for their 
delivery. This & nota very satisfactory 
practice. One obvious disadvantage is that 
jt necessitates parties waiting in Court 
while the judgment is written, whereas if 
the judgment had been prepared beférehand 


it could be Welivered at once at the opening. 


of the sitting. . This, however, is not of im- 
portance in the case, 


MÀ MYA SHWE 9. -MAUNG MAUNGÍ 


, impartial. 
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On the 27th Augtist ‘defendants applied 
to the District Magistrate for a transfer _ of 
the case from the plaintiff's.Court, making 
in their petition serious allegationf$ against 
the plaintiff. : Ths District Magistratestayed 
proceedings and as*it happened the plaintiff 
oh that same day received orders of trans- 
fer. The result was that he had no more to 
do with the case and the transfer applica- 
tion was dropped. But the-.District Magis- 
trate afterwards held a departmental :en- 
quiry into the allegations with tlie result 
that the plaintiff was exonerated and was 
given permission to proceed against the 
défendants. Hefiled this suit against them, 
for Rs. 10,000 for defamation. He has òb- 
tained a decree for Rs. 4,000 and the defend-, 
ants now appeal. ed 
"The above facts are admitted and it is 
also admitted by the first defendant, Ma' 
Mya Shwe, whois the only one of any im-. 
portance,: that there was nothing in the, 
conduct of the case in Court to lead her to' 
suppose that the plaintiff was other than. 
The parties were not previously 
acquainted with one another. ‘Ma Mya Shwe 
is ‘a’ wealthy mill owner of Yinnyein 
who had recently regilded a pagoda: at 
Thaton ‘at a cost, she says, of some 
Rs. 30,000. Á 
The allegations in the: petition were:— 
That abotit the 6th or 7th August Ma Mya 
Shwe and one Ma Thein Yin called on the 
plaintiffs wife and at her-suggestion gave 
her Rs. 50. That about ten days later Ma 
Thein Yin informed Ma Mya Shwe that 
plaintiffs wife hadasked for "one". Taking 
this to mean Rs.100 on the 22nd August 
Ma Mya Shwe sent Tun Lin and San Nyun 
with a Rs. 100 note. They camésback and 
told her that they had seen the plaintiff, 
who had refused the Rs..100 and asked for 
Rs. 1,000 saying that if they did not bring 
that sum they need not comeagain.’ On the 
23rd judgment in the case was postponed to 
the 29th. l 
The plaintiff .does not say that there is 
no substratum of fact in the allegations in 
the petition. His story is that on the Ist 
August Ma Mya Shwe and Ma Thein Yin 
visited his wife and wanted to talk about 
the case, but were not allowed.todoso. On. 
the evening of the 3rd after U Po Sa and 
U Po Yeik had spokén to hifn in English 
about the warrants his wifeasked him what 
they had come about and on his telling her 
shetold him about this incident. He told 


t 
1 


' her not to let the women come to'the house | 


Ih 
e 
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money was given to her,” On -the morning 
of the 10th August—the day. on which 
charges fere framed—Gi. Ya, a Chinaman. 


with whom he is-acquainted, came to him. 


with an offer of. Rs. 100 from. Tun Lin. . He 
refused to entertain this offer. and warned 


Gi Ya not to: come. to him ‘again about: 
A little later Tun Lin himself came : 


' cases. 
and wanted £o speak about the ‘case but he 
türned him out of the house without allow-. 


ing him to say anything. He said nothing. 
about:Rs.1,000..O0n evening of the 22nd. 


August Ma The Nu and Ma Nyun, friends of 


“ Superintendent of Land Records, came. to 
him on behalf of Ma-Mya Shwe, whom, they 
said, they had left. weeping at their house.’ 
He told them he. would. act-according to law: 
and that they must not talk to him dbout 
cases if: they- wished to remain his friends. 

- On the evidence on the record there can 
beno doubt that Ma Mya Shwe has failed 
to prove her. allegations. There are very 
numerous contradietions between her state- 
ments and those of her witnesses before the 
District Magistrate and their depositions 
before the Court. Many of these could. 
perhaps be accounted for by the interval 
of time.and the severity of the examination. 
Perhaps.all of them could be accounted for. 
by the fact that if is immediately obvious. 
that the story told to the District Magistrate 
was not true. > y: 

1. This appears most strikingly on the state- 
merit of Ma Mya Shwe herself: She resiled. 
toa considerable extent from the statements 
. in her petition. She alleged that she went 
with Ma Thein, Yin to the plaintiff's wife on. 
a mere:casual visit. She had never seen 
plaintiffs wife before but fell in love with 
her at first sight and on her remarking that 
it was hard to make both 'ends meet ‘gave 
her Rs. 00 ab once out of sheer kindness of 
heart... And she sent the.Rs.100 for the 
same reason, She -had no idea that the 
recipient was the wife ofthe Magistrate who- 
was trying her case until she received Tun. 
Lin’s report. Clearly this story is unbe- 
lieveable. The motive for it is equally 
clear.. She wished to make out that she. 
herself had.not been guilty of bribery but. 
had'acted.quité innocently. In view of this, 
while itis ndt possible to acéept-her present 
story-as the truth, it, becomes rather difficult 
to sav positively that itis false, |.  . . 

"The evidence „fher three witnesses? Ma. 
Thein Yin, Tun Lin and Ban Nyu is worse 


+ 


` 


MA MYA SHWE 2; MAUNG MAUNG o? 
again. His wife of course-denies that any. 


seem to , me of no.importance. 


| $n 
even than her own. 'Théy still keep up the 
pretence that they did not know what the 
money was being given for. San-Nyun, if 
may be noted, is the husband of the 2nd 
defendant, Ma Mya Me, sister of Ma Mya 
Shwe. It is clear that no reliance whatever 
can be placed on any of: these three. But 
here again itis: somewhat difficult to say 
affirmatiyely : that their story is entirely 
false. 

«The subsidiary “witnesses for the defence 
Two were 
not examined before the District Magistrate 


of. though it seems to me that their evidence 
his and:-wife and daughter of- a -retired: 


was as relevant then as itis now. The 
other, Kyan Hmaw, says finally that Ma 
Mya Shwe asked him. to. pay her Rs. 1,000 
due for rice ‘because she wanted it for 
Myook, -while on Ma Mya Shwe's own story 
it would seem that she never thought of pay- 
ing a sum so outrageous in relation to the 
nature of the case against her. 

. Itis obviously difficult for the plaintiff to 
prove affirmatively that the allegations were 
false and his witnesses do not fully prove 
this." Gi Ya's evidence is well enough but 
is not of a/elass to command implicit belief 


unless corroborated. “Ma Chit, who was? 


present on the occasion of Ma Mya Shwe's 


visit tothe house, was weaving at the time, 


and did not pay attention to what passed. 
The strongest item in his case seems 
to meto be the evidence of Ma The. 
Nu, who says that M& Mya Shwe came 
on the evening of the 22nd and asked 
her to intercede. If this is true, and I see 
no reason to disbelieve it, itis highly pro- 
bable that Ma Mya Shwe would have men- 
tioned the demand of that morning, had 
there been such a'demand. The only im- 
portance, I can seein U Po Gaung's evi- 


‘dence is that he contradicts Ma Mya Shwe's 
. denial thatshe had ever been to Ma The ~ 


Nu's house since waso. ; 

: On theevidence as a whole I am of opinion 
that the defendants have not proved their 
allegations and that those allegations were 
probably. false»: But. am unable to find 
affirmatively that they were false. 

. This case was argued on the contention 
that the oceasion. was *one of qualified 
privilege only, but that even so the burden 
was on the plaintiff to prove express malice, 
and that he had failed to discharge that 
burden. J have so fardealt with the case 
on this basis and I have come to the conclu- 
sion that the burden would bepn the plaints: 
iff as contended and that he mpst fail. 


ma ti —— ——— MÀ 
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: But my learned brother Lentaigne has 
gone into thequestion of privilege and has 
come to the conclusion that the English 
rule must be applied that there is absolute 
privilege and that no suit will lie for 
damages for defamation when the defama- 
tory statements have been made in judicial 
proceedings, I have gone through the 
authorities cited by him and I agree with 
his conclusion. I wish only to make it 
clear that this. refers onl? toa civil suit 
fore damages. The question in a criminal 
prosecution must be decided with reference 
to s.499 of the Penal Code ands. 105 of 
the Evidence -Act. : 


. Lagree that the appeal should be allowed: 


and. that the plaintiffs suit should be dis- 


missed but that each party should bear his. 


own costs throughout. 


. Lentaigne, J.—The two legal points. 


for determination in this case relate to the 
extent of the privilege which the defend- 
ants-appellants are entitled to claim for de- 
famatory statements made by them ina 
petition filed by them in the course of a 
criminal prosecution in which they were 
the accused, and were applying in such 
*petition for a transfer of the case to another 


Magistrate. Is the privilege which they are 


entitled to an absolute privilege, or only ‘a 
qualified privilege? And,if it isonly a 


qualified privilege, on whom does the onus . 


of prooflie as regards the questions of 
good faith and malice? 


The law on the question of the extent. 


of the privilege to be accorded to litigants 
and' witnesses for statements made in the 


course ‘of judicial proceedings in India has. 


been the ‘subject ‘of considerable diversity 
of ‘opinion, and it is now recognized in the 
decisions ofsome of the High Courts that the 


lawis different” when the question arises. 


for decision in &'civilsuit for damages for 
such defamation, from what it. would be if 
the. question arose ‘for decision in a criminal 
prosecution for such defamation under 
the provisions of the Indian Penal Code. 
As the statutory provisions of the Indian 


Penal Code are the cause of that diversity. 


of opinion, it is.ohvious that- any discus- 
sion of the questién must involve a con- 
sideration ofthe different law applicable 
in ‘both classes of cases, l 

There isa very full discussion of the 
question ag arising in the ‘course of a 


criminal posecution for defamation in the: 
Full Bench -dgcision of the Calcutta High: 


Court in the case of Satis Chandra Chakra. 


* 
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barti v. Ram Dayal De (1), where about : 80 
previous decisions were discussed and it: 
was heldthat the liability of the accused 
to conviction in a criminal pro$ecution 
must be determined by reference to the 
provision of-s. 499 of the Indian Penal Code 
and that, consequently, a person in that 
position is entitled only to the qualified pri- 
vilege mentioned in the Exceptions 7 to 9 of 
that section. The Full Bench dissented from 
the decision in Woolfun Bibi v. Jasarat 
Shaikh (2) which was described as based on 
a consideration of a decision of a Civil Court 
as to the application in Civil Courtsof the 
absolute privilege allowed under the Eng- 
lish Common Law and it was pointed out 
thatinsuch previous decisions the attention 
of the Court was not drawn to certain earlier 
decisions in criminal prosecution, and such 
decision was also referred to as being pro- 
bably the solitary exception of such a rule. 
being adopted ‘by the Calcutta High Court 
in a criminal prosecution. It was also 
pointed outthat the decision ofthe Allah- 
abad High Court and of the Punjab Courts 


in criminal prosecutions followed the same. 


line as the Calcutta decisions. On the 
other hand, it was pointed out that the 
Madras High Court in certain decisions, 
even in eriminal prosecutions, appeared to 
have adopted an additional exception to 
s. 499, and to have held that the statements 
of Advocates, litigants: or witnesses. im 
judicial proceedings were absolutely: priyi- 
leged and that there were also two decisions 
of the Bombay High Court favouring,the 
rule of absolute ‘privilege even in criminal 
prosecutions,- though there was one other 
decision of that Hight Court which was to. 
a different effect and placed the onus on 
the prosecution of proving the absence of 
good faith. 

If the question of the extent of the privilege. 
arises in the case ofa claim for-damages. 
for defamation made in a suit instituted in 
a Civil Court it was: pointed out as an obiter: 
in the same Full Bench decision of Satis 
Chandra Chakrabarti: v. Ram Dayal De (1) 
that different considerations arise, because 
there are no special-statutory rules appli- 
cable to the subject, and the. liability of the 
defendant in respect of a defamatory state- 
ment made previously as a witness or liti- 
gant in a judicial proceeding must ‘be de- 
termined with reference to principles of 

(1) 59 Ind. Cas. 143; *48 C. 388; 24 O. W..N. 982; 
32 0. L.-J.,24; 22-Cr. L. J. 31.(& BI. 

(2) 21 C. 202; 14 Ind; Dee, (x. s.) 179. 
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justice, equity .and .good conscience, cand 
that there i isa large preponderance of judieial 


opinion gin favour of the view .that the 
principles of justice, equity and.good con- 


 .Seience applicable in such c¥icumstances | 


should be identical with the corresponding 
relevant rules of Common Law in England 
but:that a-small.minority of judicial opinion 
favour the view that the prineiples of justice, 
equity rand good conscience should be 
identical with the rules embodied in s. 499 
ofthe Indian Penal Code. 


I-assume that the Judges constituting . 


such, Full Bench must have regarded them- 
-selves -as holding the opinion which they 
.describe-as that of the” ‘large preponderance 
of judicial opinion" and theyidid not regard: 
themselves a8 being the small minority of 
judicial opinion. Consequently, the obiter 
expression.of opinion appears to indicate 
that. these Judges favour. the application 
to India ofrules identical with the corres- 
ponding relevant rules of the English 
‘Common, Law, or, in other. words, that 


they - favour the rule of. absolute - privilege. 


in.the class of cases now under discus- 
sion, and that in such expression of opinion 
they: agree with: the High Courts of Bombay 
. and Madras. On that construction ofthis 
obiter expression of opinion, these Judges 
of the Galeutta High Court were in 
effect dissenting from certain previous 
decisions of the Calcutta High Court, and 
‘were possibly assuming that the J udges of 
“the High Court of Allahabad were still 
‘adhering to the old decision tnAbdul Hakim 
iv, Tej Chandar (3), . which had been cited 
| with approval in .various : Calcutta deci- 
„sions so being dissented from. This last 
remark, however, 
‘sight in that Calcutta Full Bench decision 
«which contains no reference.to the compara- 
tively recent Full Bench decision of the 
Allahabad High Court in the case of Chunni 
Lal v. Narsingh -Das (4), in which the 
- Allahabad Court overrüled the old de- 
„cisions and adopted. in clear terms the Eng- 
lish rule of absolute privilege as. the rule 
-applicable to the question when arising in 
-a suit instituted in a Civil: Court for dami- 
“ages for defamatory stateménts made in 
‚judicial. proeeédings. If I am correct. in my 
construction of that. Calcutta Full Bench 
„decision, there i is now the unanimous opin- 


(3) 3 A. $15; A, ab N. (1881) 8]; 6 Ind. Jur. 320; RE 
' Jnd; Dec. (5.:s.) 52 " 
(4) 45. Ind. Cas. tyo! 40 341; 16 A. P. Jo a 
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ion of the four more ancient High Courts 
that the rule. of absolute privilege is the 
rule applicable. in such'cases in a Civil 
Court. 

In English Law the rule of absolute priv- 
ilege,-in | effect, means that no action lies for 
& defamatory statement made onan occa- 
sion which is absolutely privileged, and 
the fact’ that: the statement was made 
maliciously does not affect the defence. The 
decision of the House of Lords in Dawkins 


"v.-Rokeby (5), is the English decision most 


commonly cited in this connection, I find 
that: the Privy Council has also taken the 
Same view as regards defamatory statements 
made by witnesses who are afterwards sued 
for defamation in a Civil Court, and in the 
case of Baboo:Ganesh Dutt Singh V. Mangnee- 
ram Chowdhury (6), their Lordships stated;—- 
“It concerns the public and the administra- 
tion of justice that witnesses giving their 
evidence on oath in a Court of Justice 
Should.not:have beforetheir eyes the fear of 
being harassed by suits for damages; but 


-thatthe only -penalty which they should 


incur if they give evidence falsely should 
be an indictment for perjury. Their 
Lordships.did not in that case discuss the 
different question of the liability to pro- 


.secution for defamation under ss, 499 and 


500 of the Indian Penal Code; but the 


above remarks indicate clearly that a suit 
‘for damages in a Civil* Court would not 


lie. That decision of the Privy Council 


-was referred to by the Calcutta High Court 


in the case of Augada Ram Shaha v. Nemai 
Chand Shaha (7),. where it was considered 
that the.Privy Council decision should be 
treated as only applying to the case of 
witnesses, and it was held that a defama- 
tory statement made in pleadings is not 
absolutely privileged on the trial of a sub- 
sequent claim for damages for defamation 
This latter decision 
was followed by some later Calcutta deci- 
sions which were summarised and cited with 
approval in the judgment of Beachcroft, 
J., in the: case of Crowdy v. O'Reilly (8) 
though in. that case Mukerji, J., expressed 
his opinion in favour ofthe rule of abso- 
lute:privilege. The summary of Beachcroft, 
J., did not contain any reference to the case 


(5) (1875) 7 H. L. 744; 45 L. J. Q. B. 8; 3 L. T. 
196; 23 W. R. 931. 
6) 11 B. L. R. 321; 17'W. R. 283. 
7) 23 C. 867; 12 Ind. Dec. (x. s.) 576% 
NOE, Ind. as. 737; 17 O- W. N, 5345 11 O- L, J. 
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"been; recently decided.. and. was an action 
for for malicious, ‘prosecution, in. wheth Jenkins, 

of the Calcutta High Court had:made 
bates obiter remarks-recognizing the right 
.of absolute privilege for allegations made in 
a, complaint in a Criminal Court eso far as 
concerns a subsequent suitfor damages. In 
many of these. Calcutta decisions’ reliance 
was placed on the dicta.of the High Court 
of, Allahabad in the case.of Abdul Hakim v. 
Tej Chandar (3); but that decision was ex: 
pressly overruled and the decision of! the 
Caleutta High Court.in Augada- Ram Shaha 
v.. Nemai Chand Shaha (Ay, was dissented 
‘from by the Full Bench decision ofthe Allahe 
abad High Court in Chunni Lal v. Nar: 
„singh Das. (4), where it was definitely laid 
down in clear terms that the rule of absolute 
privilege. should be. adopted in favour of a 
bar against suits for damages in.a Civil 
Court for defamatory statements made in a 
criminal complaint. The ratio decidendi 
of. that. decision would .apply equally to 
pleadings in a civil suit and-to statements 
and applications made by a party in any 
civil suit or criminal prosecution. Though 
the previous Calcutta; decisions dissented 
from in this decision have not as yet been 
expressly overruled, T have pointed out 
above that the judgment in Satis Chandra 


Chakrabarti v. Ram Dayal De (1) contains 


obiter dicta which appear to indicate that 
_such former decisions are not approved and 
that the Judges of the Calcutta Full Bench 
‘in that case took a different view and one 
"which appears. to be similar to that enunciat- 
ed by the Allahabad High Court in Chunni 
Lal v. Narsingh Das (4). .; ; 


There is no decision of any Bench i in this 
Province on*the question now before us, 
-and as I agree with the principles enunciat- 
ed in and the reasoning in Chunni Lal: y. 
-Narsingh Das (4), Iwould hold that defa- 
-Iatory passages in a. petition such as that 
mow before me filed by an accused in à 
criminal prosecution and .applyin g for a 
‘transfer of the case cannot be made the basis 
of a claim for damages i In a suit instituted 
in.a'Civil. Cofrt because süch a suit is 
“barred on the ground of absolute privilege. 
. Iwill show belowthat a consideration of the 
_ second question and of certain other. points 


suggests additional points ih support of 
this conclusion. po em ah 


` 
9 


© (8) 11 IndiOas; 311; 360, 80:15 Os WAN, 917,: : 


ta 
` 


MA MYA SEWE V. MAUNG MAUNG. 
.bf.Golap.Jan v. Bhola Nath (9), which had | 


‘within the rule of absolüte privilege. 


(84.1. C; 1924) 
On: this finding any - -discussion of -the 

„second question as to. the party ön ‘whom 

:would lie the onus of proof as regards the 


questions of:good faith or malice would re- 
late only to'the ether class of cases in 


‘which the English Law allows only a quali- 


fied privilege. Itis clear that the provision 
An s. 105 of the Indian Evidence Act, 1872; ap- 
plies only to criminal’ prosecutions, and that 
it does not apply to civil suits. Consequent- 
ly, there-would be good ground for holding 
that the questions of onus of proof in a civil 


‘suit should be decided in accordance with- 


the:principles of the English Common Law 
applicable to questions of qualified privilege 
where such ‘questions arise. In cases of quali- 
fied privilege the preponderance of opinion in 
India appenrs to be in favour of the English 
rule that the onus lies on the defendant to 
prove that the occasion was a privileged 
occasion ‘and that -then the onus of proof 
would lie. on the plaintiff to prove express 
malice. But, as I have held above; an occasion 
like that now in question. would, -under thie 
English; Common: Law, be absolutely privi- 
leged, and on that basis there could be no 
question: of. onus of proof as to malice, be- 


‘cause the action "would fail-in ary event 


"under the rule.as to absolute privilege. | 3 

As the:Court'is bound in accordance with 
the rule laid down by the’ Privy'Couneil to 
regard the rule of justice, equity and good 


conscience “as -in effect incorporating.the 
` relevant corresponding principles of English 


Common Law, ‘the adoption ofa rule of 
qualifiéd’ privflege (on' the supposition that 
the.Common Law ‘was in part abrogated by 


-reason of some indiret effect of the Penal . 


Code) would not in any event prevent the 


i application i in a different form of the undet- 


lying strength of the considerations which 


from the actual nature of the subject gave 
:xise to the English rule of absolute privilege, 

.and it would, therefore, be extremely rare 
for any. Court in India to grant a decree even 
under the claimed rule of qualified- privilege 


inany ease which*in England would come 
This 
aspect of the. question shows that the ‘undet- 


- lying questions of public policy must equal- 


ly arise in India, and it suggests the furthér 
question whether it would be consistent 
with publie policy that litigation of that kind 


-should be encouraged when there is only 


such a remote chance of. SUCCESS, in afew 
exceptional cases. The advocates of the 


. rule ef qualified, privilage apparently con- 


Vend that the ‘statutory rule ia to 
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eriminal.cases is an.indieation of an inten- 
tion of the Legislature, but the answer -is 
that. a'Stgtute should not be ‘extended to 
eases to which. it does not apply, and that 
the position of the question in & civil action 
is very different from the position in a crimi- 


nal prosecution: In a criminal prosecution ` 


it is the duty of thé Magistrate before whom 
the complaint is'filed to examine the com: 
plainant and consider the question whether 
the case is one in which he should issue 
process against the accused. . This procedure 
would save the- person so accused of the 
offence: of defamation from being harassed 
byi a prosecution- except in those cases 
where the Magistrate thought that there was 
some good ground for investigation. In a 
civilaction the position is very different and 
no matter how frivolous and vexatious the 
action-may be, itis never safe for the: de- 
fendant to omit to ohtain legal advice and to 
file a written statement defending the action. 
Consequently, the ópportunities for harass- 
ing bycivil action are not so restricted as the 
opportunity in acriminal prosecution under 
the Penal Code, because the safeguard of 
the Magisterial discretion before the issue 
of process does not‘ exist in the civil action. 
Moreover, even in a/ease where there is a 
conviction in Criminal Court; the aggrieved 
party (f he also has aright to sue on the 
tort) would. also be technically entitled to 
sue for damages in a subsequentrcivil action 
because thecriminal prosecution and the con- 
viction and penalty are not intended to be a 
satisfaction of a civil right to* damages for a 
tort. A consideration of these points should. be 
sufficient to convince Judges that there is no 
reasonable ground why the statutory penal 
provision should bé extended in the-manner 
formerly contended for, so as to make ib ex- 
pressly or impliedly comtemplate & double 
remedy and in’ effect authorise a double 
penalty and for that purpose to repeal, the 
relevant rule of the. Common Law appli- 
cable to that eivil suit. 

The Privy Council has held that the Eng- 
lish rule of absolute privilege applies“in the 
case’ of a witness and I can’see no reason 
why other Courts should take it.on them- 
selves to declare that the Statute shall have 
a different opefation and be extended in the 

other cases of litigants though they realise 
~ that the Privy Council has. not. permitted 
the similar extension of the Statute in thecase 
of witrresses. Regarded im this light, the 

old contention, which is possibly now obso- 
Jetej was in effect an attempt. to disregard 
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the ruling of the Privy Council in an analo- 
gous case. A consideration of these aspects 
of the question strongly confirms the view 
to-which I had come above in agreement 
with the decision of ChunniLal v. Narsingh 
Das (4). 

I would, therefore, allow the appeal and set 
aside, the ° decree of the District. Court and 
direct that'the suit be dismissed. 

In my opinion iteis, therefore, immaterial 
what findings we should come to on the fact 
exceptin so far as it affects the question of 
costs. For the latter purpose I may say .that 
I agree with the fiudings of fact come to by 
my brother Carr. | 

The defendants failed to take the point of 


law as toabsolute privilege in the District 


Court,- but instead allowed the case to go 
to alengthy trial on the facts; and it is 
obvious that on the facts the case: arose 
from .the hasty action of the defendants, 
who have made allegations which they 
have failed to establish, besides making 
most contradietory statements in the differ- 
ent'proceedings. It was only on this appeal 
that: the ‘appellant urged the law points 


on which: the appeal has been decided. 


Under the Géircumstanees' I would direct 
each party to bear his or her eosts in both 
Courts, 

N. B. í Appeal allowed, . 
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ud CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 19 
dE l oF 1922, 
July 17, 1923. * 
. Present; —Mr. Justice Rankin and 
Mr. Justice B. B. Ghose. 
BALODEV SARMA KHANUD-- 
- DECREE-HOLDER-—À PPELLANT 
De versus 
' SONTI BORDOLOI AND ANOTHER 


— J UDGMENT-DEBTORS-— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 1892— 
Decree, sale in execution of—JDectge-holder purchaser, 
dispossession of —A pplication for sale of other property 
“Revival of execution proceedings—Limitation, stari- 
ing point of. 


_ * Phe deerée-holder- was himself the purchaser at a 


gale held in execution of his decree and this sale 
was confirmed on the 15th June e 1916 when 
final. satisfaction of the decree was entered up and 
the execution case was struck off. In 1920 the decrec- 
‘holder again applied for execution of this decree by 
sale -. of. .other-. properties of) .the.. jdgment.debtor 
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&léging that the decree was wholly unsatisfied and 
he took nothing, inasmuch as he was fined for 
criminal trespass when he went into possession of the 
property he had brought at the previous sale: 

Held, (1) that the decision of the Criminal Court 
was not equivalent to a declaration by the Civil Court 
ihat nothing had been obtained at the execution sale; 


(2) that the application could not be considered as. 


one for revival of previous execution preceedings. 

-Appeal against an order of “the Addi- 
tional District Judge, Assam Valley 
Districts, dated the 16th» May 1921, affirm- 
ing that of the Munsif, Jorthal, dated the 
2nd August 1220. - 

Moulvi | Syed Mahomed | Saadullah, for 
the Appellant. 

Babu Nirodebandhu Roy, for the Re- 
spondents. 


JUDGMENT.—In this case, the ap- 
pellant is a plaintiff decree-holder who 
obtained a decree on the 20th June, 1914, 
against two persons. On the 15th May 1916 
an execution sale of the properties of one 
of the debtors was held at which the 
decree-holder himself was the purchaser 
and this sale was confirmed on the 15th 
June 1916. On that day, final satisfaction 
of the decree was entered up and the 
execution case was struck off. The position 
is that-the execution case was struck off 
because the decree was taken to be satisfied. 
The decree-holder chose to pay a certain 
sum of money for his judgment-debtor's 
right, title and interest. He did not make 
any application under the Code within the 
time limited by law nor did he bring a 
suit within a year for the purpose of 
having it ascertained that nothing had 
passed to him by thesale or for à declara- 
tion that the sale was void or voidable 
and should be set aside. The case is not 
one of execution proceedings being obstruct- 
ed or delayed by suits being brought to 
elucidate the rights of the objector or for 
other matters. The case was not struck 


off merely because the decree-holder was | 


not by reason of litigation in a position to 
proceed at once but on the footing that 
his claim had been satisfied. The pre- 
sent application was for execution against 
other properties and the decree-holder 
maintains that he is entitled to proceed 
now on the footing that the decree is wholly 
unsatisfied. Thecase he makes as regards 
that is that he went into possession of the pro- 
perty which he had bought and that, after 
some considerable time, he was fined for 
criminal twespass on the 21st November, 
1917. .Now, a fine. for criminal trespass is 
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very good evidence that the person had 
wrongly entered upon property in the 
possession of another with a viey to cause 


him annoyance or with some similar view, . 


But such a decision is not in the con- 
templation of the law in any sense ofthe 
word equivalent to a declaration by the 
Civil Court that nothing has been obtained 
atthe execution sale. In the present case, 
there is no case of fraud because, although 
such a case was attempted, the judgments 
of the lower Courts show that there is 
nothing in this at all. Moreover, there is 
no satisfactory evidence establishing the 
date on -which the present appellant came 
to know of his position. We have been 
asked to apply to this case the principle 
of many cases in which it has been held 
that Art. 182 of the Limitation Act does 
not apply where the application.may be 
regarded as one for the revival of previous 
execution proceedings and, therefore, within 
the wider limits.of Art. 181. In our opinion, 
we should be extending those decisions 
very widely if we were to hold that in this 
appeal and we shall be going contrary to 
a considerable body of authorities; for 
example, the case of Khairunnissa v. Gauri 
Shankar (1) and the cases, Krishanji 
Raghunath v. Anandrav (2 and Virasami 


v. Athi (83. In these circumstances, it is. 


not necessary to consider the preliminary 
objection.» In our opinion, on the merits 
the appeal should be dismissed with costs, 
hearing fee one gold mohur. 

K, S. D. . Appeal dismissed, 


- (1) 3A. 484; A. W. N. (1881) 1; 2 Ind. Dec. (N. s.) 


97. 

(2) 7 B. 203; 4 Ind. Dec. (x. s.) 198. 

(3) TM. 595; 8 Ind. Jur. 613; 2 Ind. Dec. (x. s) 
098. 
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RANGOON HIGH COURT. 
Winsr Civi, APPEAL No. 84 or 1923. 
. August 8, 1924. 
Present Mr. Justice Duckworth and 
Mr. Justice Godfrey. 
MA MYAT GYl AND,ANOTHER— 
PLAINTIFFS—A PPELLANTS 
versus 
MA MA-NYAN AND OTHERS— 
o DEFENDANTE— RESPONDENTS, 


| 
‘Limitation Act (IX of 1208), Sch. I, Arts, 134, 148, 


+ 
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Gpplicability of —Redeémption suit against sub-mortgagee 
Payment to mortgagee with “notice of sub-mortgage, 


effect of: 3 EE NER f 
Article 134 pf Sch..I tothe Limitation Act is only ap- 
plicable to a suit tọ recover possession of property that 
has-been mortgaged and.does not apply to a suit for 
redemption of,a mortgage. |p. $89, col. 2.] . 
. A ‘suit fof redemption against .& sub-mortgagee as 
such is governed ‘by Art. 148 of Sch. I to the Limi: 
tation Act. [tbid]. ` l Te 
Nga Kye v. Nga Po Min, 2 U. B. R. (1904-06) 


(Sub-mortgage) land Dirgpal Singh v. -Kallu, 30 Ind. 


Gas. 956; 37 A. 660; 13 A. L. J. 945, followed. E 
.Narain Das v. Abdur Rahim, 58 ‘Ind. Cas. 705; 24 


O. -W. N. 690; 47 O. 866 and Seeti Kutti v. us . 
320; (1917) M. W. N. 609; 22 M. L. T. 236; 6 L. W. 


Pathumma, 43 Ind. Cas. 31; 40 M. 1040; 33 M. 
404, distinguished. 


: Á.gub-mortgagee in 
his possession until the sub-mortgage has been re- 
deemed and a payment to the mortgagee with notice 


of the sub-mortgage can not affect him. [p. 986, col. 1.] 
First appeal. against the judgment 
&nd deoree of the District Court, Kyaukse; 
passed:in Civil Suit No. 23 of 1923. 
© — Mr. Lutter, for the Appellants. 
Messrs. Sanyal and S. Mukerjee, for the 
Respondents. `> ' | h 


JUDGMENT.--The first three plaintiffs- 
Tespondents are the surviving children of U 
Peand Ma.The The, and the 4th and 5th 
. -plaintiffsarespondents are the widow of 

BE Lu Gale, and her son by Maung Lu 

ale. 


Maung Lu Gale was the fourth child and ` 


only sonof U Pe and Ma The The.  . 
The appellants-defendants, Ma Myat. Gyi 

and Ma Chit, are the daughter and grand- 

daughter of U Tun U, brother of U Pe. 

. U Pe, Ma The The, Maurg,Lu Gale and 

U Tun U, are dead. ; 

In 1898, by a registered mortgage, when 

. his parents were dead, Maung Lu Gale trans- 

ferred the .landin suit to his uncle, Tun U, 

for Hs. 500. 

The mortgage was usufructuary. 

.  Maung Lu Gale purported to make the 
mortgage as heir of U Pe and Ma The The, 
deceased. E ms s | 

A sister of Maung Lu Gale, one Mà Mya 
was at first a co-mortgagor (also as heir), but 
her name was subsequently struck out. 

Then, in 1909, Maung Tun U, by a re- 


gistered mortgage, sub-mortgaged the same: 


- land to the present appellants-defendants, 


‘ Ma Myat Gyi.and Ma Chit, for Rs. 500. 


This was also an usufructuary mortgage. 
The mortgage-dted recites that U Tun U 
had asked U Pers son Maung Lu Gale to 


redeem the land mortgaged, to him” by his : 


father.U_ Pe (sic), but that Maung Lu Galé 
stated that he could not rédeem if, and that, 


' 4 
E . 
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if he (U Tun U) wanted money, he might 
sub-mortgage it, and that, therefore, he mort- 
gaged it, with possession, to Ma Myat Gyi 
and Ma Chit (who are his daughter and 
grand-daughter,) forthe original mortgage 
amount of Rs. 500. 

In the sujt.under appeal, the plaintiffs- 
respondents ‘sued-to redeem the mortgage 
made by Maung Lu Gale. They ignored 
the sub-mortgage, and merely impleaded the 
present appellants-defendants, because their 
names appeared in the map. ji 

They also impleaded several other defend- 
ants who are heirs of U Tun U, who did not 
resist the suit, and do not figure in this 
appeal. l 

The 12th defendant, Maung Khan, was 
the tenant -of the appellants-defendants, and 
was in`actual possession ofthe land. 

The.defence of the appellants-defendants 


_ was that they denied the plaintiffs-respond- 


ents’ right of suit, the implication being, 
as shown in written arguments, that the 
land, when: mortgaged by Maung.Lu Gale, 
was no longer undivided ancestral property. 
They denied that plaintiffs Nos. 1,2 and 3, 
had any interest in the mortgage security, 
or in the right of redemption. Finally they 
contended that the suit as against them was 


.barred by limitation. 


The District Court decided that the suit 
was not time-barred and, without discuss- 


‘ing the matter applied Art,148 of the Limit- 


ation Act Schedule. 

In effect, it held, further, that, since Tun 
U was the uncle of Maung Lu Gale, the 
heirs of Maung Lu Gale’s mortgagee, and 
sub-mortgagees under Tun *U, were all 
liable to be redeemed, and without going 
into the question of whether the property 
was the divided or undivided ancestral pro- 
perty of U Pe and Ma The The, apparently 
assumed that it was undivided and decreed 
the plaintiffs' claim for redemption against 
all the defendants for Rs. 500 with costs. 
'The status of the first three plaintiffs was 
not discussed, and it seems that the learned 


' Additional Judge took it for granted that 


allthe five plaintiffs had.a. right to redeem. 
This préliminary decree was dated 4th 


"September 1923. By it six months' time 


was allowed for the redemption. However, 
in Civil Execution Case No. 35 of 1923 the 


plaintiffs applied for. possession under the 


preliminary decree on 8th. September 1923, 
and paid in the mortgage money, less costs, 
on .that day. "Then, without any enotice to 
the appellants or other defendanis, and 
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“without. any final decree, ‘possession was 
.summarily given to one U Maung Gyi.oh 
‘behalf of all the, plaintiffs on 10th Septem- 
ber 1923.. This execution would seem to 
chave .been hurried through, in order to 
obviate astay of execution order from this 
Court, in case the appellants filed an appeal 
‘and this object was successful. “The appel- 
‘lants did.obtain.a. stay order, but by then 
. the execution ease had been closed, and the 
Stay order proved infructuous. 


The execution case was wrongly con-: 


. ducted by the learned Judge, and his pro- 


< cedure in PORDUUBE such haste 1 is a : 


Bible... ... 
Matters arising out of these execution 

proceedings are the subject of a separate 
‘appeal (see Civil Miscellaneous Appeal 
No. 30 of 1924 of this Court). 

." Ma Myat- Gyi and Ma Chit have alone 
. appealed against this redemption decree. 

. "lhey«are the sub-mortgagees. 

a Their grounds are that the District Court 
should have decided whether the land in 
question was divided, or undivided ances- 
„tral property in order to see whether plàint- 
iffs, Nos. 1; 2 and 3, had any status to sue for 
redemption, and should have held that it 
“was divided ; that the suit should have 
been held to be time-barred under Art. 
134 of the Schedule of the Limitation Act, 
.inasmuch as sub-mortgagees are in posses- 
sion ; and that,ein. any case, appellants as 
sub-mortgagees, were entitled to retain 
‘possession of the land until they were re- 
deemed themselves. This last ground was 
‘brought out in argument. 


“In regard to this latter point, the case 
of Nga Kye v. Nga Po Min (1), practically 
concludes the matter. It is clear that, at 
‘any rate aftér suit, the plaintiffs had notice 
of ‘the sub-mortgage, and that no payment 
to ‘the ‘heirs of ther mortgagee of Maung Lu 
' Gale could extinguish the sub- morteage. 
Thus the heirs of the 'sub-mortgagee 
‘ean hold the property against the plaintiffs 
as heirs of the original mortgagor. 
The execution case refer red to above does 
not show that the sum of Rs. 500.less costs 
has been paid $ut, and whether the person 
who filed: the execution case Maung Po 
Khan, by. his agent, U Maung Gyi, repre- 
sented plaintiffs Nos. 1,`2 and 3 or the 
plaintiffs Nos. 4 and 5, who are the heirs of 
the ‘original mortgagor, Maung Lu Gale. 
But- it must be held that execution was 
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taken out, by oron behalfof all the fivé 
plaintiffs-respondents together, and that thé 
money was paid in. for. and on behalf of the 
two appellants-defendants, who alone cons 
tested the mortgage suit. 

As regards the question of limitation 
there can, in our opinion, be no question HE 
this suit, of any time-bar. 

It is à redemption suit, and the Arial 5 
plicable is Art. 148, 

Article 134 is only applicable to a suit “to 
recover possession of property,” and that-is 
an-entirely different category from a suit 
for redemption of a mortgage. 

Mr, Lutter, the appellants’ learned Adivo- 
cate, has quoted to us the cases of Narain 
Das v. Abdur Rahim (2) and the Full Beneh 
case of Seeti Kutti v. Kunhi Pathumma (3), 
but we do not think that the findings in 
those cases, that Art. 134 was applicable 
have any logical reference to the facts of the 
present case. 

In the Madras case the mortgagees pure 
ported to mortgage the properties ‘as full 


"owners and not as mortgagees. 


In the Caleutta case thesuit in question 
was onefor possession, and the mortgage 
had been made by a mutwalli of a wakf 
and her.brother, of certain wakf property, 
as secular heirs of the founder. 

These cases are thus clearly distinguish- 
able. 

Here the sub-mortgage was made as such, 
as isshown even by the deed, and the ap- 
‘pellants must be held to have. been well 
aware of what title they were obtaining | 
thereunder. 

In the case of Dirgpal Singh v. Kallu (4), 
when dealing with a very similar case, Sir . 
Henry Richards, C.J, and Sir Pramada 
Charan Bannerji, d., held that Art. 134 
could not be applied, ‘and that Art. 148 was 
‘the correct Articie to utilize. 

o Then there is the case of Taramiya v. 

Shibelisaheb (5), in which Sir Norman Mac- 
leod, C. J.; and Heaton, J., held to the same 
effect. The arguments in this ease appear 
to us to be very logical and cogent and we 
aecept them. 

-The result isthat we hold that the suit 
was within time, and that the learned Addi- ` 
tional Judge was right in applying Art. 148, 

As regards the question, whether the land 


9) 58 Ind Cas. 705; 24 C. W. N. 690; 47 C. 806. 
33 43 Ind. Cas. 31: 40 M. 1040; 33 M. Li J. 320; 
«1917) M. W. N. 009; 22 M. L. T. 236; 6 "L.' W. 464. 
(4) 30 Ind. Cas. 956; 37 Æ. 660; 13 A. L. J. 945. 
. (5) 57 Ind, Cas; 568; 44 B.-614; 22- Bom; LR, 809, 
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“was divided or'undivided ancestral property 
emanating from U Pe and Ma The The, 
there can-bg no doubt that it was ori iginally 
the property of U .Pe and Ma. The The. 
This is in fact admitted. ~The settlement 
maps of 1889, 1890 and of 1902-03, (the first 


and second settlements both show Ma The - 


‘The as owner of: the land, and, in that of 
1902-03 U Tun U is shown as her mort- 
gagee) Apart from.-that, the: mortgage 
bond of 1899 seems to indicate that Maung 
"Lu Gale was not the sole heir, while that 
of 1909 refers to U Pe as mortgagor. In 
-the circumstances we consider that there 
is little doubt that the property must be 
taken to have been undivided, and that 
“Maung Lu Gale could only have mortgaged 
the land on behalf of all the heirs. There 
is no necessity to remand the suit for any 
‘further hearing, and, in any case, plaintiffs- 
respondents. No os, 4 and 5 are persons en- 
titled to redeem Maung Lu Gale's mortgage, 
even if it were held that the property had 
“been divided.. 

Apart, therefore, from ordering that the 
.redemption money be paid to the present 
“two appellants, we gee noreasonto inter- 
fere, ‘and otherwise dismiss the appeal. 
However as regards costs in this Court we 
make no order. 


K. S, D. Appeal dismissed. 
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RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No. 204 or 1923. 
June 2, 1924. 
~ Present :—Mr. Justice Godfrey. 
"MAUN G TUN—DEFENDANT—APPELLANT | 
versus 
| MAUNG KHAN AND ANOTHER—PLAINTIFFS 


- RESPONDENTS. : 

Tr nsn oe Property Act (IV of 1882), s. 59— 
"Evidence Act (I of 1872), ss. 23, 91—Mortgage, proof 
| .of—Oral evidence, admissibility of —Entries ino autho- 
rised maps and revenue registers, value of. i 

Section 59 of the Transfer of Property Act requires- 
inthe case of a mortgage, a registered instrument 
signed by the mortgagor and attested by two wit- 
nesses, and s. 91 of the Evidence Act prevents the 
, proof of such a mer tgage except by the production 
of the document itself or by secondary evidence in 
such case where secqndary evidence is admissible. [p. 
: 988, col. 1.] 

: A mortgage is a contract. It is also a diagem 
of property. But itis& particular kind of contract 
.and a particular kind of disposititn of property, te 
(which certain, recognised ¢ncidents or terms invariably 
attach: It is a transfer of an interest in specific 


.MAUNG TUN V, MAUNG EHAN, 


: 987 


immoveable property for the purpose of securing the 
payment of money advanced by way of: a loan. 
These are all terms of the contract, and all these 
terms are conveyed by the one word “mortgage,” and 
none of these terms can be proved under s. 91 of the 
Evidences Act except by the production of the mort- 
gage-deed or by secondary evidence of the con- 
tents of such deed, [p. 988, col. 2.] 

Where itis atleged that possession of immoveable 
property was transferred by way of mortgage, all 
that can be preved by oral evidence is the fact of 
the transfer .of possession; s. 91 of the Evidence Act 
would prevent the proof* of the terms upon which 
such transfer was made. [ibid.] 

A mortgage which ought to have been by a regis- ^ 
tered instrument cannot be proved by the production 


.of entries in authorised maps or authorised revenue 


registers. The fact of such entries is a relevant 
fact under s. 23 of the Evidence Act, but the pro- 
duction of such entries in proof of the mortgage is 
inadmissible under s. 91 of thé Act. [p. 988, col. 2; p. 
959, col. 1. 

Mi Sa U v. Nga Pyan, 2 U. B. R. (1904-06), Evidence, 
p.3 and NannhiJan v. Bhuri, 30 A. 321; 5 AL. d. 
601; A. W. N. (1908) 125, referred to. 

Maung Hlaàng v. Maung. Chit Su, 76 Ind. Cas. 449; 
I R. 135; (1923) A. L R. (R.) 196, dissented from. 

Second appeal against the judgment and 
decree of the District Court, Mandalay, in 
C. A. No. 15 of 1923. 

Mr. Basu, for the Appellant. 


"Mr. Gangult, for the Respondents. 

JUDGMENT.—The defendant-appel- 
lant in this case attached certain land, 
holding No. 17 of 1920-21 in Kanbyu Kwin, 
Madaya Township, in execution of his 


` decree in the Township Court against one 


Ma Pwa On, alleging it fo be her pro- 
perty. The 'plaintiffs-respóndents applied 


to have the attachment set aside on the 


ground. that. they had ‚purchased the land 
fron Ma Pwa On: in, 1912-13 and were 
owners in possession. They failed in their 
applieation, . .however, and then filed the 
present suit. under Q. XXI, r. 63, for a 


declaration of their right to. have the 


attachment removed. 
Their suit was dismissed in the Sub- 


Divisional Court, Madaya, but on appeal 


to the District Court, Mandalay, the Sub- 
Divisional Court's judgment was set aside 
and the plaintiffs-respondents’ suit was 
decreed. 

The defendant-appellant now appeals to 
this Court against the judgment and decree 
of the District Court. 

It is admitted that the plaintifis-respon- 
dents have been in possession for the last 
9-10 years, and that they received posses- 
sion from Ma Pwa On; but the guestion 


for determination is the nature of such 


possession, whether as owners byspurchase 
for Rs. 400 as alleged .by them or as 
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mortgagees for Rs. 300, ‘as alleged by the 
defendant-appellant. The plaintiffs-respon- 
dents adduced evidence of an inconclusive 
character, such as witnesses, who say they 
happened to be present at the alleged 
transaction of sale; but they really take 
the case no further than the fact of posses- 
sion, which affords a strong *presumption 
of ownership in favour of the plaintiffs- 
respondents. And if the case rested there, 
there would be no difficulty. 

But the defendant-appellant claims to 
have established that the transaction was 
in fact a mortgage for Rs. 300 in April 
1915. Now this was—unlike the plaintiffs- 
respondents’ allegation ofa sale in 1912-13— 
after the Transfer of Property Act had 
been extended to Upper Burma, and the 
provisions of s. 59 of that Act, requiring 
a registered instrument signed by the 
mortgagor and attested by two witnesses, 
therefore, applied, and with it alsos 91 of 
the Evidence Act, preventing the proof of 
such & mortgage except by the production 
of the document itself or by secondary 
evidence in such cases where secondary 
evidence is admissible. 

There being no registered document in 
this cdse, and no question of secondary 
evidence, the defendant-appellant is faced 
with the difficulty as to whether he 
can give any evidence of the alleged mort- 
gage at all. As a matter of fact he has 
been: allowed to give oral testimony on 
the point, and to "put ina map and a 


counterfoil of an entry in the Revenue: 


Register No. VII of April 1915 and to 


call the Revenue Surveyor in support of’ 


it. It would seem to be the practice for 
‘the Courts of first instance to admit every- 
thing and!to determine the question ofadmis- 
sibility afterwards—an entirely erroneous 
method of procedure and one liable to 
lead to innumerable difficulties, to say 
nothing of the prejudicial effect documents 
improperly admitted are likely to have on 
the mind ofthe Judge. 

And the question now arises as to whe- 
ther any of this evidence was in fact 
admissible — It is contended that 
s. 91 of the Evidence Act only excludes 
extraneous evidence of the terms of the 
‘contract, which ought to have been re- 
. duced to writing but was not, and, there- 

fore, iteis said that the fact of mortgage 
may be proved. 

‘This-iteseems to me is entirely fallacious. 
‘Section ‘Ql-provides that “When the terms 
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of a contract, or of a grant or of any 
other disposition of property, have been 
reduced to the form of a document, and 
in all cases in which any mattér is required 
by law to be geduced to the form of a 
doeument, no evidence shall be given in 
proof of the terms of such contract, grant 
or other disposition of property, or of such 
matter, except the document itself 

A mortgage isa contract. It is also a 
disposition of property. But it is a parti- 
cular kind of contract and a particular 
kin d of disposition of-property, to which 
certain recognised incidents or terms in- 
variably attach. It is a transfer of an 
interest in specific immoveable property for 
the purpose of securing the payment of 
money advanced by way of loan. These 
are all terms of the contract, and all these 
terms are conveyed by the one word “mort- 

gage.' 

All that the defendant-appellant would 
be entitled to prove on the strength of his 
argument is the fact of the transfer of pos- 
session. But that fact is admitted. The 
terms, upon which such transfer was made, 
whether it secured the re-payment of money 
that had been lent on loan, he would not 
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be entitled to prove. 


I have been referred to various cases on 
the probative value attaching to authorised 
maps and entries made in authorised re- 
venue registers as corroborative of oral 
testimony :— 

Mi Sa Uv. Nga. Pyan (1), Nannhi Jan v. 
Bhuri (2), Maung Hlaing v. Maung Chit Su 
(3), but the law on this point is well-settled, 


and can only apply where evidence other. 


than the documents themselves is admis- 
sible at all. 

The last mentioned case does perhaps. go 
further, for it would seem that the Court 
had acted upon evidence of entries of a 
similar mortgage in & similar register. of 
1915 together with.oral testimony, notwith- 
standing the provisions of s. 91 of the, 
Evidence Act (which was not referred to) 
and had granted the appellant, who -was 
unquestionably the previous owner, pos- 
session upon, payment of the mortgage 
money.  * 

So far as it is to be ‘regarded as an 
authority for the proposition "that a mort- 
gage, which ought to have been by.a re- 


(1) 2 U. B. R. (1904-06), Evidence Pa 
` (2) 30 A. 321; 3 A. L. J. 601 A. W. 


N. 0909): :125. 
m #6 Ind. Cas, 449; 1 Jt® 136; (1923) at 


I. R. (R) 
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gistered instrument, can be so proved, I 
am, unable. with .due respect: to agree with 
it. Thefact of the entries was no doubt 
a relevant fadt under s. 23 of the Evidence 
Act; but evidence of it in proof of the 
mortgage was inadmissible under s. 91. 
. lt, follows, therefore, that defendant- 
appellant, being unable to prove his alleged 
‘mortgage, the decree of the District Court 
must be confirmed and the appeal dis- 
missed with costs. Advocate’s fees fixed 
at three gold mohurs, 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 


APPEALS FROM APPELLATE Decrees Nos. 1136 , 


. To 1141 or 1922. 

\ June 9, 1924. i ; 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice Graham. 
MOFIZUDDIN CHOWDHURY 
AND ANOTHER—DEFENDANTS-—APPELLANTS 


versus 
RAJENDRA NATH SANYAL | 

AND OTHERS—PLAINTIFFS—-RESPONDENTS, : 

Bengal Tenancy Act (VIII of 1885), ss. 50, 102 (b), 
lló—Hecord of Rights—Entry as settled raiyatet—Pre- 
sumption. 

If the entries in the Record of Rights do not, record 
particulars under the provisions of s. 102 (b), Bengal 
Tenancy Act, then the presumption under s. 50 of the 
Act applies,and of course if the particulars to be re- 
cordsd under s.102 (b) have not been rightly recorded, 
equally then the presumption under s. 50 arises and 
s. 115 of the Act'has no application. [p. 990, col. 1.] 

The entry of.& person as & settled raiyat is a com- 


| 


pliance with s. 102 (b) of the Bengal Tenancy Act and. 


consequently the presumption under s. 50 does not 
arises. [p. 990, col. 2.] ; 

Kamaluddin Ahmad v. Kumar Ramanand Singh, 
78.Ind. Cas. 605; (1924) Pat. 1; 3 Pat. 120; (1924) A. T. 
R. (Pat.) 443, distinguished. i I 

Appeals against the decrees of the Addi- 
tional District Judge, Dinajpur, dated the 
20th January 1922, reversing those of the 
Additional Munsif, Balurghat;’ dated the 
13th September, 1920. - 

Babus Brojolal Chakravarty (for Babu 


Jogesh Chunder Roy) and Bimal Chandra 


Das Gupta, for the Appellants. 
Dr. Sarat Chandra Basak, Babus Asita 
Ranjan Ghose and Wrukram Chakravarty, 
for the Respondents. ". -> 
JUDGMENT. 
Greaves, J.—These six appeals have 
een dealt: with togethere and they were 
weferred against decisions of the District 
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'annas in the rupee. 


‘us on behalf of the appellants. 
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Judge of Dinajpur reversing decisions of 
the Munsif of Balurghat.: Allthese appeals 
were dealt with by one judgment in the 
lower Appellate Court. The suits out of 
which these appeals arise were suits for 
enhancement of rent. They were brought 
at the instance of the landlords who 
claimed enhancement: under the provisions 
of s. 30, sub-s. (a) and (b) of the Bengal 
Tenancy Act. At the hearing the claim 


-under sub-section (a) was abandoned and 


only that under sub-section (b) was pressed. 
The First Court decreed two of the suits 
granting enhancement at the rate of five- 
The other four suits 
were dismissed 6n the ground that the 
defendants . were tenure-holders and that 
they held the lands at fixed rates. The 
lower Appellate Court decreed all the six 
suits granting enhancement at three-annas 
in the rupee and negatived the decision of 
the Munsif that the defendants were 


 tenure-holders holding at fixed rates. The 


real contest arises with regard to an entry 
in the Record of Rights which was publish- 
ed in the year 1888 in which the defend- 
ants are described in respect of the lands 
comprised in these six appeals as, ‘sthitiban’ 
thatjis, settled raiyats. This record was, as 
I have stated, published.so long ago as the 
year 1888 and has never been questioned 
since. The defendants either in the year 
1888 or early in 1889 commenced suits 
against the present respondents for a 
declaration that their rent was not liable 
to. enhancement but they never ventured 
to assert in those suits that they were 
tenure-holders and apparently accépted at 
that time as correct the entry in the 
Record of Rights that they were settled 
raiyats. Judgments in those suits were 
given in November 1889 and we think that 


it is a matter of great significance in'con- 


sidering the claims which are now put for- 
ward on behalf of the appellants that at that 
time they never ventured to assert that 
they were anything but ratyats. 

Three main points have been urged before 
First, it 
is said that the lower Appellate*Court was 
wrong.in stating that the presumption 
arising under s. 50 of the Bengal Tenancy 
Act did not arise. Secondly, it is said 
that the learned Judge in the Court below 
was wrong in holding that the holdings 
ware raiyati holdings and not tenures and 
thirdly, it’ was contended that even if the 
presumption under s 90 did not aris$ fhg 

e s e 
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appellants were entitled to the presump- 
tion which would-be raised from their 
having occupied the lands in question for 
a long period: at a fixed rate, the period 
being at least 35 years. For an under- 
standing of, the. first point it is necessary 
to refer to some .provisions -of the Bengal 
Tenancy Act and the referénces that I 


am making are to the provisions of the. 
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that is, an entry of persons as settled raiyats. " 
» Moreover it is, ‘I think, noticeable that if: 
you consider-the, provisions of s. 102 they 
are not mandatory but providé that certain : 
matters may bg included either without or. 
in addition to the other particulars set. 
out in the section,  But:the..main con-" 
tention which.has been urged against the: 
argument of the appellant is that the entry . 


original Act of 1885 before it was amended. 
e Section 102 of that Act provides that where 
an order is made under the provisions of s. 


‘settled raiyat is a compliance with, the 
‘provisions of s. 102 (D), it being said. that: 


101, that is, an order directing the pre- 
paration of the Record of Rights the par- 


ticulars to be recorded are to be specified ' 


in the order and that they may include 


either without or in addition to other par- 


ticulars some or all of the following, namely. 
(1) what class the tenant belongs to, that is 
to say, whether he is a tenure-holder, rawat 
holding at fixed rates, occupancy raryat, 


 ïon-occupancy -raiyat or under-razyat, and 


if he is’ a tenure-holder whether he is a 
permanent tenure-holder or not'and whe- 
ther his rent isliable to enhancement dur- 
ing the continuance of his tenure. . The 
which provides that when the particulars 
mentioned in s. 102 cl. (b) have been 


recorded in respect of any tenancy the pre- 


' sumption under s. 50 shall not thereafter 
apply to that tenancy. The result is. that 
if the entries in the Record of Rights do 
not record particulars under the provisions 
of s. 102 (b) then the presumption upder 
s. 50 ofthe Bengal Tenancy Act applies, 
and of, course if the particulars to be 
recorded under s. 102 (b) have not been 
rightly recorded equally then the pre- 
sumption under s. 90 arises and s. 115 has 
' mo application. Now what is urged before 
"ig on behalf of the appellants on this point 
is that if you consider the provisions of s, 
102 (b) you do not find init any provision 
for recording persons as settled raiyats. 
‘Tt’ is said that they must be recorded as 


raiyats holding at fixed rates or occupancy ` 


' -yaiyats or under raiyats and accordingly it 


“is said that merely recording the defend-. 


ants as mettled raiyats is no compliance 
with s. 102 (b) &nd that consequently s. 115 
ofthe Act has no application. We have 
been referred to,. and the lower Appellate 
Coyrt has also referred to, r. 22 of the 
rules published under the.provisions of 
the Tenancy Act and there it is undoubted- 
ly provided that. an entry can, be made 
puth as has been made in the present.case, 
i ° i Wu. 3 ^ 


next section to which I must refer is s. 115. 


settled raiyats are occupancy raiyats and: 
that, therefore, the entry ‘settled rayat 
does comply with the provisions of s. 102 (b). . 
In this connection we-were referred to the 
definition of ‘razyats’ contained in s. 4 of the 
Tenancy Act. Section 4, sub-s. (iit) defines 
raiyais as being of three classes, namely, 
(a) those holding. at fixed rates (b) occu- 
paney raiyats and (c) non-occupancy-raryats 
-and what is said, is this that if you eon-: 
sider the provisions of s. 4 (b) with the' 
provisions of ss..20 and 2l:ofthe Tenancy 
Act’ you must arrive at. the- conclusion 
that settled ra:yats are'in effect occupanoy 
raiyats. Now if this isso then the entry ' 
of the defendants as occupancy-ratydts 
means that they. aré not razyats holding ‘at 
fixed rates for if they were then they would 
be entered as such having regard to the pro- 
visions of s..4 (3) (a) of the Bengal Tenancy. 
Act.. It is necessary now to turn to the, 
provisions of bs. 20 and 21 of the Act. Sec- 
tion 20 provides that every person who has: 
continuously held asa, raiyat land of.any 
village shall be deemed to have beconie a’ 
settled rayat of that village and s. 21 states, 
that any person who is a settled .raiyat: 
.of avillage within the meaning of s. 20 has 
a right of occupancy in all lands for the, 
time being held by him as a ratyat of that. 
village and’ consequently:it is said that. 
having regard to these sections the term. 
‘settled raiyats' connotes occupancy ratyats 
and consequently, as I have already stated, 
the provisions of s. 102(b) have been com-. 
pletely complied with and that the pre- 
sumption under s. 50 does- not. arise. 
We think that this contention is correct 
and that the entryof the defendants as settl- 
ed raiyats is a compliance with s. 102 (b) 
and thas consequently ‘the presumption 
under s. 50 does notarise. We were referred 
to on behalf of the appellants to the case 


of Kamaluddin “Ahmad v. Kumar Rama- 


nand Singh (1). There is no doubt that.the 
« (1) 78 Ind. Cas. 605,5(1924) Pat. 1: 3 Pat. 120; (1924). 
Ay IL R. (Pat) 448, ) 5x Ds 5 ae c d uy 
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‘Patna Court there held that the presump- 
tion-under s. 50 wis not otisted by the pro- 
‘visions ofs. 115-as thé particulars required. 
wander s. 102 were not recorded’ but we do 
not think that that case hae any bearing on 
‘the facts of ‘the case before us. There the 


only entry made in the Record of Rights 
was that the tenants were recordéd as tenure; 


: holders without-any specification whether ' 


the tenure wag permanent or not and whe- 
ther the rent was liablé to enhancement or 
not. -Now ifone turns to the 
"of s. 102 one finds that sub-s. (b) pro-: 
vides that where a person is recorded as 'a 
tenure-holder theré must also be recorded 
whether he is a permanent tenure-holder 
ornot or whether his land isliableto enhance- 
ment during the continuance of his tenancy. 
So clearly the entry with which the Patna 
' Court was dealing did not satisfy the pro- 
visions of s. 102,(6) and consequently the 
provisions of's.115 did not apply and the 
presumption unders, 50 clearly arose. But 
i£l am right in the view that I have just 
.expressed the entry ‘settled raiyats .means 
the same as if therehad been entered the 
words 'oecupaney ratyats’ or such entry 
having regard tothe definition in s. 4 (3) 
(a) indicates that they do not hold at-fixed 
rates and accordingly the provisiong of s. 
102 (6) are, in my opinion, satisfactorily 
complied with., So much then for the 
first point raised in this appeal, We think 
that the lower Appellate Court was quite 
right in holding that the provisions: of 
s. 102 (b) had been complied with and that 
‘consequently under the provisions of s. 115 
the presumption under s. 50 did not arise. 


The next question urged is that the lower: 


Appellate Court was not ‘right in holding 


that the holding in suit was a raiyati hold- . 


ing and not a tenure. It seems tome that 
the lower Appellate Court has arrived at a 
finding of: fact upon this point. That 
finding is tobe found at page 25 of the 
paper-book: "I, therefore, hold that the 
defendants are not tenure-holders in respect 
of any of the holdings" and this finding 
follows after the consideration in the pre- 
vious pages of the paper-book of such con- 
tentions as were put forward orm behalf of 
the defendants 6n this point. The main 
. argument, however, which has been urged. 


on behalf of the appellants is that the: 


lower Appellate Court has ‘excluded from 
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the holdings amount to over 100 standard 
bighas and accordingly it was urged on 
behalf of the appellants that the presump- 
tion arising under the section to which I 
have just referred’ should have been ap- 
plied and it is said that the lower Appellate 
Court was wrong in merely applying the 


. presumption arising from the entry in the 


Record of Rights and in not considering such 
‘presumption as would arise from the fact 
that five of the holdings were over 100^ 
bighas in extent; buta consideration of the 
judgment shows, I think, that it is not a 
correct criticism of the learned Judge's 
judgment. At page 23 he states: “They are 
entitled to take the presumption of s. 5, sub- 
s. 9 and throw it into the scale on their 
side." It, therefore, seems to me that the 
appellants are wrong in saying that the 
learned Judgein the lower Appellate Court 
has merely relied on the provisions of s. 109 
and-has not taken into consideration such 


. presumption as may arise under the pro- 


visions of s. 5 (5). On this point there is 


‘the. further matterto which I have already 


referred, namely , that from’ the year 1888 
the entry has never been questioned and 
that the defendants from the year 1888 
until now have never ventured to describe 
themselves as tenure-holders in respect of 
this land. ie D 
The third point urged was the presump- 
tion arising from the unifofm payment of 
rent. I think that the learned Judge is 
quite right in saying, as he does, that the 


entry in the Record of Right negatives this 


contention and that if this presumption is 
to berelied on on behalf of the present 
appellants it must be relied on in respect 


of the payment of rent before the year 


1888. or the reasons that I have already 
stated I think that the entry in the Record 
of Rights means that the present appellants 
were merely occupancy raiyats not holding 
at fixed rates, and this being so the’ mere 
fact that the landlords did not think fit to 
enhance the rent since that record was made 
cannot be deeméd to cause a presumption 
in the defendant's favour. There is no 
evidence atall ofuniform payment of rent 
in respect ofthis land by the defendants . 


for the years prior to the year 1888. This 
is concluded by the finding of fact of the 


lower Appellate. Court where that, Court 
states that they have no such proof and that 


its consideration the presumption arising. they. have only the’ suggestion phat the 


under s. 5 (5) of the Tenancy Act. In five of 
the suits out of which these appeals. arise 


u 


plaintiffs have papers:on the subject and | 


that they cannot prove any change of rent 


s 
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and the.subsequent finding “I find 
then that the holdings are not at fixed 
rates.” This I think disposes of the appeals 
and it is not necessary for me to deal with 
“the contentions raised on behalf of the appel- 
lants with regard to the Appeals Nos. 1138 
and 1139 in respect of which if: was stated 
that the Munsif was wrong in the conclu- 
sion that he came to, namely, that there 
had been, a change of sent. 
gessary for me in this judgment to deal 
with this point in view of the conclusions 
that I have come to in the other appeals 
which apply equally to these appeals. 

The result is that all these appeals fail 
and must be dismissed with costs. < 

Graham, J.—I agree. 

K. S.D. Appeals dismissed. 
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RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPEAL No. 86 
oF 1923. 
June 12, 1924. 
Present:—Mr. Justice Duckworth. 
‘MAUNG PO AND ANOTHER—DEFENDANTS 
l —APPELLANTS 
, . e versus < ; 
MA SHWE MA AND OTHERS—PLAINTIFES. 
= — RESPONDENTS. 4 
Civil Procedure Code (Act V of 1908), O. XXII, +. 4 
—Appeal—Death: of respondent—Legal representatives 
already parties to: appeal Substitution, application 
for, absence of—Abatement. 
' Where during the pendency of an appeal, one of 
the respondents dies and his legal representatives, 
who are already parties to the appeal as respondents, 
are not specifically brought on the record as the 
legal representatives of the deceased respondent, the 
appeal does not abate and can proceed against the 
surviving respondents, both in their personal capacity 
and as legal representatives of the deceased respond- 


ent. 
Zan Nyein v. Maung Kyaw Zan, 74 Ind. Cas. 


1021 ] R.189; (1923) A.I. R: 258 and Sardari Lal 
v. Ram Lal, 57 Ind. Cas. 199; 1 L. 225; 1 L. L. J. 
295. 148- P. L. R. 1920, distinguished. 
Miscellàneous appeal from the District 
Court, Shwelo, in Civil Appeal No. 62 
of 1923. 
Mr. Maung Maung Su, for the Appellants. 
Mr. Sanyal, for the Respondents. 
JUDGMENT.—The plaintiffs-respond- 
ents filed a suit against the defendants- 
appellants, for a declaration that the land 
in queston was their own, basing their 


< € 
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It is not ne-. 
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claim on it. as being the bobabaing land of 


the Ist plaintiff, Ma Shwe Ma. 
The defendants-appellants pleaded, inter . 


alia, that the matter in suit was fes judicata 


in virtue of a [former mortgage suit, in 
which they had been plaintiffs and the 
present plaintiffs defendants. 

The Trial Court found that the suit was 
barred by res judicata but the lower Ap- - 
pellate Court reversed this finding, and 
remanded the suit for trial on the merits. 

The, defendants now appeal. It is ad- 
mitted that owing to the Ist plaintifi-res- 
pondent, Ma Shwe Ma’s death, the appeal 
has abated as against her, but 1t.is contend- 
ed on behalf of the other plaintiffs-respond- 
ents on the authority of Ma Zan Nyein v. | 
Maung Kyaw Zan (1), and Sardari Lal v. 
Ram Lal (2), that the appeal has also abated 
against them, as well, inasmuch as the 
appellants-defendants have not within the 
time allowed, joined Ma Shwe Ma's legal 
representatives. After full consideration, I 
am not of the opinion that it has abated as 
against Ma Shwe Khan, Ma Thi Hla, Ma 
Thi Kha and Maung Kaung, the daughters 
and son-in-law of Ma Shwe Ma on the 
authority of those two cases. 

These cases are to my mind distinguish- 
able, and do not apply to the present 
case.  , 

In Ma Zan Nyein's case (1), the suit was 
for a partition, and it was a defendant who 
died. It is not shown whether the sur- 
vivors were or were not, his legal representa- 
tives. Apparently they were not so. 

In Sardari Lal's case (2) it wasa plaintiff 
who died, but itis clear from the ruling 


“that the surviving plaintiffs were not her 


legal representatives. 

In the present case, the surviving plaint- 
iffs appear to be the sole legal representa- 
tives of Ma Shwe Ma deceased. I hold, 
therefore, that the appeal survives as against 
them, and that it can proceed, even though 
they have not been specifically joined as 
Ma Shwe Ma's legal representatives. 

The appeal will accordingly be heard on 
the merits. 

Z.X. ^" ~ Case remanded. 
T 74 Ind.«Cas. 1027; 1 R. 189; (1923) A. L R, 


- (2) 57 Ind. Cas. 199; 1 L. 225; 1 L, L. J, 225; 143 
P. L. R. 1920. i 
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 PATNA HIGH COURT. 
‘Civiu Reviston ‘No. .18 or 1924. 
^ . April.29, 1924: 
Present :—Mr. Justice Das and’ 
Mr, Justice Ross. 
Nawab Syed MUHAMMAD AKBAR 
. ALI KHAN-—PETIIONER | ` 

"D versus. | 

HERBERT FRANCIS—Oppositz Parry. 

Civil Procedure Code-(Act V of 1908), s. 115, O. 
AXVI,.7. ó—Plaintiff, whether can be examined on 
commission—Court, discretion of—Revision—High 
Court, whether can interfere. 

An application by a plaintiff for the issue .of a 
commission for the examination of himself stands on 
a different footing from that made by a defendant; 
and should be regarded with strictness as the, plaintiff 
institutes his'suit in a forwm of his own choice. [p. 993, 
col.'2; p. 994, col. 1.] 

Sarat Kumar Hay v. Ram' Chandra Chatterjee, 68 


Ind. Cas. 9; 35 C. L. J. 78; (1922) A. I. R. (C) 42, fol- 
lowed. 


Nadin v. Bassett, (1884) 25 Ch. D. 21; 53.L. J. Ch. 
203; 49 L. T. 454; 32 W. R. 70, referred to. 
. The Court -has to exercise its discretion as to. grant- 
ing: a commission for examination of a plaintiff, but 
when the Court treats such an application as if it was 
merely an application for examination of witnesses on 
commission it exercises its jurisdiction with material 
irregularity and' the High Court can interfere in re- 

vision. [p. 994, col: 2; p. 995, col. 1. 


to. 
_ Civil revision from an order of the Sub- 
ordinate Judge, Patna, dated the lst De- 
cember 1923. i i | 


Messrs: Sultan Ahmad, Janak Kishore and 
' Saiyid Alt Khan, for the Petitioner. 
Mr. Baikuntha: Nath Matter, fof the Oppo- 
site Party. 


JUDGMENT. : 
Das, J.—This application is directed 
against the- order of the learned Subordi- 
nate- Judge of Patna, dated the Ist of De- 
cember-1928. An applieation was made 
before- him for the examination of certain 
persons including the plaintiff in London. 
The learned Subordinate Judge has acceded 
to the application. The suit in which the 
application was made was instituted by one 
Herbert Francis residing at No. 21, Bedford 
, Row, London, against; Nawab Saiyid Mu- 


‘hammad Akbar Ali residing in Patna, and. 


certain other persons. The allegations on 
which the suit was brought were these: that 
on the 15th of September 1919 Nawab 
Wasiq Hussam Mobarak Jung, the son of 
the first defendant then residing in Lon- 
don, executed a bond in favour of the plaint- 
. iff by which he agreed to pay to the 
plaintiff dhe sum of-£1,400 jn five years and 


to pay. interest atJ6 per cent, per gnnufh- 


08 | 
a . 


] 
Emanuel v. Soltykoff, (1892) 8 T. L. R. 331, referred. 
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annually. The plaint goes on to assert that 
the bond “was intended to constitute a mort- 
gage and wassent to India to be registered 
where it was lost and was never registered” 
and the pluintiff says that he does not rely 
on the agreement between him and the de- 
ceased asa mortgage: The plaintiff then 
states that there are three instalments of in- 
terest due to him amounting to £630. It is 
then asserted that, on the 2nd of December 
1919, the deceased executed a promissory 
note by which he agreed to pay to the plaint- 
iff the sum of £35 six months after that 
date. The suit was instituted to recover 
£35 and interest thereon £6-8-6, and the 
sum of £630. due as interest upon the bond 
which according to the plaintiff is lost.. 

Now this is the suit and the plaintiff 
applied before the Subordinate Judge for 
an order permitting him to examine on 
commission himself, his two clerks, Doctor 
Abdul Mazid now in. England, and the 
widow of the deceased Mrs. Jung. The 
learned Subordinate Judge thought that 
the application was a reasonable one and he 
saw.no objection whatever in granting it. 
Mr. Sultan Ahmad on behalf of the defend- 
ant No. |, the petitioner in this Court, 
objects to the order passed by the learned 
Subordinate Judge. 

A distinction must, in my opinion, be 
drawn between the plaintiff himself and the 
witnesses whom he seeks to examine on his 
behalf. The provision of Jaw under which 
the application was made is contained 
in.O. XXVI, r. 5 of the C. P. C. which. 
provides as follows: “Where any Court 
to which application is made for the 
issue of a commission for the examination 


' of a person residing at any place not with- 


in British India is.satisfied that the evi- 
dence of such person is necessary, the Court 
may issue such commission or a letter of 
request." There was undoubtedly a juris- 
diction in. the Court to allow the examina- 
tion of the plaintiff on commission ; but, the 
question, in my opinion, is, whether the 
exercise of that jurisdiction in this case 
does not amount to a- denial of justice to 
the defendant. In, my. opinion, an order 
for the examination of the plaintiff on com- 
mission isa very strong order to pass in any 
case. The case of the defendant stands on 
an entirely different footing, As was pointed 
out in the case of Sarat Kumar Ray v. Ram 
Chandra Chatterjee (1): "Where an applica- 


(1) 68 Ind, Oas. 9; 35 C. Lid, 78; (1922) A, I. R, 
(Q.) 42, | e 


. ' a 
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tion is made: by à defendant; who lawfully 
resides out of the jurisdiction of the Court 
according to the ordinary course of his life 
and business; the Court will not regard the ' 
. case with the same strictness as the case of 
the plaintiff who has instituted his suit in 
a forum of his choice though he resides be- 
yond the jurisdiction of such "Court." 16. 
- is not difficult. to understand the principle | 
. upon which the distinction ‘is ' drawn be- 
‘tween the case ‘of a plaintiff and the case of 

-defendant.. The plaintiff is entitled to 
Sco his ‘own forum; and having chosen 
his forum he is not entitled to say: "I re- 
side outside the jurisdiction of the Court, 
therefore, I ask to be allowed to 'examine 
myself on: commission." The obvious reply 
' is, "why did you KAN that particular 
forum! ? It was open to you to bring the 
'Suit'in the Court where you reside." So far 
‘as the-defendant is.concerned, obviously the 
same argument does not apply in his case. 
In the case of N adin v. Bassett (2), the plaint- 
‘iff. residing in ‘New Zealand brought an_ 
action in England for redemption alleging 
himself to be the heir-at-law of.a person who 
had died intestate entitle to a remainder in 
fee in the equity of redemption which had 
fallen info possession since his death. AS. 
was pointed out by Kay, J., in the Court of 
first instance, and Cotten, L. J., in the Court 
of Appeal, “in order to make out his per- 
sonal identity it wasnecessary for him to 
produce ‘evidence: showing himself ‘to be 
the person who'landed'in New Zealand from 
such a ship and in such a year." He applied’ 
for his own examination and the examination. 
of certain number of witnesses in New Zea- 
land. Kay, J.° thought that.to compel him to 
come to England and to give evidence in his 
favour would be to deny kim justice for it was 
not possible dor him to incur the expenses 
involved in a journey to England from 
New Zealand; and he allowed the appli- 
cation. In appeal a different view was taken. 

The decision of Cotten, L- J. on this point 
18 as follows: “The great. contest, however, 
is as’ to the examination .of the plaintiff. ' 
The- examination before a special examiner ` 
inày “be ordered if the Court considers it 
'niecessáry for thetpurposes of justice. ".. No 
case is made thatit is practically. impossible - 
fór-tüie plaintiff to attend at the -trial,. and | 
“what we have to consider is whether under ` 
the’ circumstances: of the: particular case ` 
justice. reqhires that he should be^ examined - 


94; 32 W.R. 
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in this way., Tt appears to me that it. is not 
consistent with the due administration of 
justice to.allow the plaintiff to give evi- 
dence in his own behalf without attending 
to be orally cross-examined.” In the result 
the learned Jude qualified the order pass- 


ed by -the Court of first’ instance by .. 
inserting a proviso that the depositions of 


the plaintiff are not to be read if the de- 
fendant requires him to appear at the trial 
to be examined and cross-examind. We 
offered’ .to pass an Order in these terms in’ 


‘this ease, but Mr. B.N, Mitter on behalf of. 


the plaintiff opposite party says that an: 
order in this form will be periecfly useless 


.so far as he is concerned." That being so, 


the question is, whether we ought to main- 


tain the order passed by the learned J udge , 


in the Court below for the examination 
of the- plaintiff on commission in'England.. 
It is contended before us by Mr. Mitter 


‘that the learned Subordinate J udge acted’ 


with, jurisdiction; and that we ought not to 
interfere ' in this case, since it is not Shown. 
that he had no, jurisdiction to act in the 
way that he has done. This question was- 
also investigated by Sir Ashutosh Mukherji;. 
in the case to which I have already refer-' 
red. The learned Judge.cited the follow-. 
ing passage of Lord Esher, M. R. in Emanuel. 
v. Soltyjlo f (3): "The Court had to exer- 
Gise.its discretion as to’ granting a commis- 


sion, and this. Court would be very un~- 


willing to. interfere with .the. exercise of 
that discretion by the Court below. Each 
case must depend upon its own circum- 
stances, and no rule as, to the exercise of 
that discretion could be laid. down. “If, 
this Court saw that the discretion had 
been wrongly exercised, if it saw that the. 
case in all its bearings was not laid before 
the Court below, if it saw that the Court. 
below misapprehended an important part 
of the case, this Court would interfere... The 
Court below seemed ‘to- have treated the.. 
matter as if it was merely a commission. 
to examine witnesses.” This is exactly the 
point here. Ini my opinion, the- learned. 
Judge in the Court below dealt. with the , 
application as if it was merely. an “applica-_ 
tion for, examination of witnesses on com- . 
mission. . He concedéd,' it. sis truc. that. 
. ordinàr ily. a party. himself or his servants - 
' should not be ‘allowed to bes examined, on . 


commission ;. . but he ‘did not. sufficiently :. 


„realise that’ even. in the case BE partigs t to d 


e, 
(3) (1900). SERERE 
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suit the case of a plaintiff stands entirely - 
on a different footing and that it isan ex-. 
traordinary thing to pass an order for the : 
examination, of a- plaintiff on commission. 

That being so, I arrive at the conclusion 
that the learned J udge in éhe Court below: 
exercised. his jurisdiction . with material 

irregularity, and that this Court sitting in 
revision is entitled to interfere with that 
order in aid of justice, "The'order of the . 
learned Subordinate Judge must accórd-^ 
ingly be set aside so far. as this point is. 
concerned... 

The other . question is whether the rest 
of his..order ought to stand.. It is urged: 
that two of the witnesses are the servants: 
of the plaintiff, and that in any case there 
is no. justification for the examination of 
all these witnesses in England especially. 
as the whole case will then. have to be‘ 
tried in. India ón dead evidence. That 
may bé so; but we cannot at this stage 
say that the plaintiff is not entitled to have 
the’ evidence of his own. witnesses. ‘It is 
not shown that the plaintiff can procure 
their atténdance in India. They may re- 
fuse to come to India; and, to say at this 
stage, that the plaintiff is not entitled tohave 
them examined -on commission is practical- 
ly to deprive the plaintiff of justice. - Iam 
not wiling to take this risk in this case. 
It was suggested that their evidence is real-. 
ly irrelevant. That may be so, but I amr 
not prepared at this stage. to. say how. 
their evidence will affect this case. 

- The result is that the order of the learned: 
Subordinate Judge, in so far*as ‘he has 
directed the examination of the plaintiff on 
commission is set aside. The rest of the 
order will stand. . The petitioner is entitled 
to the costs of this Applicaton: Hearing-fee . 
five gold mohurs., . 

"Ross, J.—I agree. 


K,8.D.^ Order set jode 
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MADRAS HIGH COURT. | 
. ‚Secon Cryin APÈBAL No. 1393 or 1921. ` 
) July 10,1924; 4 
Present:—Mr. Justice Madhavan Nair. 
DURAICHAMI TEV AR—PLaInTIFR— 
KELANG < 


ADIMUTHU N ADAN AND | ANOTHER— 
DEFENDANTS-—RESPONDENTS. 
' Civil Pr ocedure Code’ (Act V of 1908), s. 11—Mort-, 
gage suit—Decision,- whether: binds i prior D chaser. ° 
oft equity.of rédennption--Wen judicata, <.. 


 bURAICEAMI TEVAR v, ADIMUTHU NADANA i -= 995 
,À person- who hag purchased the equity of redemp- - 


‘tion prior to a ‘suit brought to enforce the mort- 
gage is not bound by “the decision therein if he 
was not himself made a party to the suit. 


Second id against the decree of the | 


Court of thé Subordinate Judge, Ramnad 
at Madura, in ‘A.:S. No. 5 of 1921, preferred 


against that.of the Court of the Princi- 


pal ‘District Munsif, Manamadura, in O. S. 
No, 398 of 1917. 

: Mr. S, R. M uthuswemy I yer, for the: Ap- 
pellant. - 

Jd UDGMEN T. —Plaintiffs suit was to 
enforce à mortgage executed by the Ist 
defendant in his favour. The 2nd defend- 
ant' in the case was the purchaser of this 
hypothec from one Ramaswami Thevan 
who himself :purchased:'it from the Ist de- 
fendant. The plaintiffs case has been dis- 
missed by both the lower Courts on the 
ground that it is barred by res judicata, 
The facts nec essary for appreciating this 


ground by res judicata are mentioned in 


para. 3of the appeal judgment. In 1913 
the plaintiff instituted a suit against Rama- 
swami Thevan to recover Hs, "800. It was 
pleaded in that suit that there was an 
adjustment of accounts between the parties 
and in that adjustment the payment of 
Rs. 122 relied’ upon went towards the dis- 
charge of the present mortgage claim. 
Eventually that.suit was dismissed. It was 
stated on behalf of the contesting defend- 
ant that since the matter of discharg ge of 
the present, claim was considered in the pre- 
vious suit and it was found to have been 
discharged, the claim ‘cannot be adjudicat- 
ed- again in this case by the plaintiff. It 
appears to me that this argument is not 
sound, The 2nd defendant's purchase of 
the hypothec under Ex. ITI was long before 
the suit and it cannot be said “that in 


. that suit his interests were represented; the. 
decision, therefore, cannot be considered to 


be binding on ‘him. “It is unnecessary to 
discuss this question. in extenso as the 
matter has been dealt with ina series of 
decisions. One decision of the Madras 
High Court that I would refer to is -that 
reported in Anakkaran Puthiyavallapil 


‘Mussan Haji v. Thiyan Thavora Koran (1). 
- . There it was held that a lessee under lease 


granted before a suit brought by.or against 
his lessor is not bound by the decision 
therein against the latter if he (the lessee) 
was not. himself a party to the suit.è I think 
'(1) 65 Ind, Cas.-979; 4l M, LJ. 392; 14 L, W, 
387; 921) M, W. N.. 61%. 
é e 


Im 
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the ‘principle of that decision applies to 
this case also. The same view is found 


enunciated in Joy Chandra Banerjee v.. 


, Sreenath Chatterjee (2) and see also Ram- 
chandra Thondo Kulkarni v. Malkapa (3°. 

I hold, therefore, that the decision of the 
lower Court that the: plaintiffs suit is 
barred by res judicata is wrong. I set aside 


the decision and remand the case to the. 


First Court for disposal according to law. 
The appellant will hawe his costs in this 
Court. As regards the costsin the lower 
Courts they will abide the: result. The 
. appellant is entitled to get.the refund of 
the Court-fee. i 
V. N. V, Appeal allowed. 
N. H. 
(2) 32 C. 357 at p. 361,10. L. J. 93. 
(3) 36 Ind, Cas. 443; 40 B.679; 18 Bom. L. R. 757. 





RANGOON HIGH COURT. 
CivrL MISCELLANEOUS APPEAL .No. 44 
or 1923. 
| June 25, 1924, 
Present:—Mr. Justice Young and 
l Mr, Justice Baguley. 
Tug SURATEE BARA BAZAAR 
COMPANY, LTD.—APPELLANT 
E jo veTSUS | 
Tot MUNICIPAL CORPORATION or 
THE OITY or RANGOON —RESPONDENT. 
Rangoon Mumnicifal Act (VI of 1922), ss. 80, 86, 
Sch. IIT, Ch. TI, s. 9—' Taxes payable by tenant, whe- 
ther included in “gross annual rent"—Deduction under 
8. 8, Ch. II Sch. III, nature of. ` 
Lighting, eonservancy and water-taxes, which are 
ordinarily payable by occupiers, cannot be includéd in 
the gross annifalrent for which buildings and lands 
liable to taxation may reasonably be expected to let 
from year to year. [p. 996, col. I. 
Section 3 of Ch. II of Sch. IIT to the Rangoon Muni- 
cipal Act rel&tés to deductions for such matters as 


vacancies, establishment and management chargés. 
[p. 996, col. 2.] 


Appeal against an order ofthe Rangoon, 
Small Cause Court, in Civil Application 
No. 1 of 1923.  . 

JUDGMENT. 

Young, J.—This is an appeal from 
a decision of the Chief Judge of the :Court 
of Small Causes dismissing an appeal from 
the Municipal Commissioner under s. 91 
(3) of the Municipal Act, and the sole ques- 
tion to be decided is whether taxes paid on 
a building can be included in the gross 
annual «ent for which buildings and lands 
liable to taxation may reasonably be expect- 
‘ed to let &om year to year, 

. > j ; 


The taxes payable consist, (1) of a general 
tax, (2) of alighting tax; (3) ofaconservaney 
tax, (4) of a water-tax, and in:the absence 
of any agreement to the contrary, the gene- 
raltax is payable by the owner and the 
other taxes by tle occupier. In our opinion 
nolandlord when fixing the rent he seeks 
todemand and notenant when fixing the 
rent he is prepared to pay will include in it 
the taxes payable by the occupier or will 
exclude from it the taxes payable by the 
owner. There seems to us to be noreason 
why the tenant in fixing the rent he is 
prepared to pay and thelandlordin fixing 
the rent he is prepared to demand should 
include in it taxes which the ‘tenant will 
have to pay to the Municipality or exclude 
from it taxes which the landlord and not 
the tenant will have to pay to the same 
body. The Municipal Commissioner in the 
present case has deducted 10 per cent. for 
Municipal taxes in accordance with the 


. custom prevalent in the Municipality and 


souglit to legalise it under the provisions 
of Sch. HT} Chap. II. s.3 which enables 
the Commissioner when any building 
or land has been let to two or more persons 
holding it severally to treat the whole as 
one property, and in such case to deduct 
from the gross annual rent for which such 
building or land may reasonably be expect- 
ed to lete from year to year, not more than 
20 per cent, In our opinion to do so assumes 
that the taxes payable by the occupier form 
part of the gross annual rent which as we 
think is not the case. The section, there- 
fore, has no*applicability but relates to de- 
ductions for such matters as vacancies, es- 
tablishment and management charges. The 
net amount excluding this item was found 
by the ‘Municipal Commissioner to be 
Rs. 47,558 'and to this figure no objection 
has been taken. M 
Further we were informed in argument 
that landlord's taxes came to 7 per cent. 
and tenants’ taxes came to 16% per cent. 
The assessment for taxation purposes will, 
therefore, be as follows:— - 
LetX be the assessment for taxation pur- 
poses. > 
^UE Rs. 47,558-—164 per cent. 
.. 203X = Rs: 95,11,800; 
X= Bs. 40,822. | 
As the Municipal Commissioner’s valuá- 
tion worked out to Rs. 42,800 per mensem 
and ours: work out to.Rs. 40,822 it follows 
shat the Suratee Bara Bazaar *has been 
Successful to the exterft of nearly Rs. 2,000,. 


~ 
\ 
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.lL therefore, allow it as costs in both 
Courts: the sum of 8 gold mohurs. 

Baguley,, J.—This is:an appeal from 
an order passed by the Chief Judge of the 
Small Cause.Court, Rango#h, confirming an 
order passed by the Commissioner of the 
Corporation of Rangoon, fixing . the valua- 
tion. for rating „purposes, of the Suratee 
Bara Bazaar Company, Limited at Rs. 42,800 
per month. 

The sole. question. tobe decided is whether 
“any taxes. and, if so, what taxes, paid on 
.& building are to'be included i in the “ Gross 
--AnnualRent” referred to in s. 80 (2) of 
the Rangoon Municipal Act. 

"The Cornmissioner i in his order based his 
assessment on the amount: of rent. which 
would be paid by a "hypothetical tenant" 

. taking the Bazaar:on lease, he would first of 


all. in-making-his offer for renting the pro-: 


.perty, calculate the total ross rent which 
he would. receive. from the sub-tenants. 
. would then have to make, allowances: fore 
(a). Stalls which would become empty in 
'the ordinary course óf things and be vacant 
before being re-let and also for -bad debts 
and irrecoverable rents, such as constantly 
occur‘ from. time to time. ; 

(b) “He would then'have to consider the 
necessary expenses which he would incur 
in the way of cleaning, protecting,” ete., the 
‘Bazaar, the cost of . collecting rents and 80 
on. 

(c) He would have to consider other 
XI outgoings in the way, of taxation, 
an 

(d) -He would then have to consider how 
much actual profit he would expect to put 
into: his own pockets: to reward him for 
the trouble. of: managing the business and 
incurring the risk: of loss, which is insepar- 
‘able from all business transactions. 

The: "hypothetical tenant" must, in the 
ordinary, course. of things, be perfectly. nor- 
mal, in. fact, if the expression may be 
allowed, he must be. abnormally normal,.and 


he must be regarded as incapable of enter- - 


ing into any special ‘or out of the way con- 
tract. -His form of lease would be, simply 
"I lease house No. Xin Y Street for Rs. Z 
per month." : 


Un-.'^or these circumstances’ as laid down . 
in s. 86 (2) of the Rangoon Municipai Act,’. 


he would have.to pay lighting, conservancy 
and water, tax, while the owner would have 
to pay general taxes, as defibed in s. 80 (l)e 
of the same Aet. 

- It isiagreed that*the “Gross Rent’: of the 


“Rs. 5,000 per month, 
' comes to Rs. 47,588 permonth. This, however, 
„allows nothing: for the Municipal: taxation 
“which he would have to pay, and this again 


He . 


. tenants." 


Bazaar; in question comes to Rs. 52,558 per 


-month;.and it is also agreed that a fair 


deduction for management, provision for 
empty stalls, into pocket profit, ete., is 
Theinet amount left 


depends on'the net rating which is fixed 
for the, Bazaar. In other words, the “Annual 


. Value" as defined in s. 80 (2) meaning the 


“Gross Annual Rent". which the owner 


-would be liable to receive, must mean, in 


this particular case, Rs. 47,558 less tenants’ 
taxes, as defined in s. 86, for that is the 
amount which the landlord would expect to 
get from 8 “hypothetical tehant.” ` 

Itihas been argued that no taxes can 
possibly be intended to be included in the 
“Annual: Value” for, if that was the case, 
the owner would be paying taxes upon 
taxes. This, however, is the constant state 
of évery one. A man does not pay. income- 
tax upon the income. which he enjoys after 


‘deducting the income-tax. He pays it upon 


the full gross income and this is even the 
case when his gross income is just about 
the limit which qualifies it for deduction 
ata higher rate of taxation. For instance, 
if the gross income is Rs. 10,250, the net in- 
come, after deduction of income-tax, would 
be under Rs. 10,000. But, nevertheless, the 
assessee has to pay on Rs. 109250 and ata rate 
applicable to income over Rs. 10,000. Again, 
it has been argued that r. 3, Ch. II of 
Sch III prevents an assessor in assessing 


as one property, property. which is sub- 


rented toa large number of tehants, from 


.deducting more than 20 percent. of the 
"Gross Annual Rent" of the'property in 


order to arrive at the assessment for taxa- 
tion pürposes. But in this Rule, the word 
"Rent," whatever it may mean, must be 


„used in the' same meaning throughout. If 
the .property as a. whole is leased to a 


"hypothetical tenant" then we must regard 
him as. sub-leasing to “hypothetical sub- 
And if, in actual fact, these sub- 
tenants pay “ 'ETOSS rents" then we must 
reduce those “ gross rents" t& "hypothetical 
rents," before limiting the, reduction to 20 
per cent. The, assessment will, therefore, 
work: out as follows :— 

The figures given during the arguments 
for taxation: Landlords’ taxes 7 fer cent.; 


‘tenants’ taxes totalling 16i per cent. If, 
therefore, X be the assessment ict taxation 


pu poses, X is also the “Annua Value” 
e 


‘ 
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per cent. 


and, therefore, X equals Rs. 40,822. 
-- I find then that the “ Annual Value" of 
‘the Suratee Bara Bazaar Company, Limited, 


“is ‘Rs, 40,822 per month. 


“As appellants have suceceetjed tóa ous. 


Stantial part of their claim, I would allow 


them eight gold mohuwurs costs. 
Z, K. : ; Appeal allowed, - 


dt 
RANGOON HIGH COURT. 
RES CSEUANEOU CIVIL APPEAL No, ‘42 
or. 1924. : pi 
August 12, 194. 


D —Mr. d: ustice Duckworth: 
and.Mr. Justice Godfrey. 


un 


81,8 
U CHE ST je OTHERS— 
RESPONDENTS. 


.. Civil Procedure Code (Act V of 1908), ss. 145, 148— 


" Execution against ^ surety-—Notice, whether condition 


P precedent Extension of time—Court, discretion of. 


A notice under the proviso to s. 145 of the 


- Q. «P. C. is a condition precedent to the validity of 
“an order for execution against a surety. |p. 999, col. L] 


- vr 


Lakshmishanken, v. Raghumal, 29 B. 


29 at p. 33; 6 
Bom. L. R. 657, followed. 


Under s. 148 of the C. P. C. the Court has the power ` 


“to extend the time fixed for the production in Court 


` by the sureties of the judgment-debtor. [p. 999, col. 2.] ` 


. Appeal against an order of the District 


T Court, Mandalay, in Execution Case No. 402 


: of 1923. 


Messrs. Clark and Lutter, for the Appel- ; “Case called surety present. 


lants. è 
Messrs. A. C. Mukerjee, R. K. -Banerjee 
and T. K. Banerjee, forthe Respondents, 


JUDGMENT. —In Civil Regular Suit 


í No, 164 of 1923 of the District Court, Man- 


. dalay, U Che Siand Ma Kye U, sued Shu 


Htaik Sein torecover a sum of Rs. 10,000 
due ona promissory-note. The defendant 


'" was arrested before judgment, and Tan 


A 


.Su Ya and*his son, 
\ zas sureties for his appearance, by means of 


Tan Kin Shan, stood 


TAN KIN SHAN v,:U OHB-SI, - 


‘and X equals Rs. 47,558-mirius 164 
‘of X. Therefore, 233 X equals Rs. 85. 11,600 


- Execution Case No, 402 of 1923 


[84 T, G,.1924) 
Thereafter, à decree was passed against 
Shu Htaik Sein for "Rs. 10,100 : with costs : 
and further interest. - This decree was dated 
November the 2nd, 1923. 
Execution wis then taken out in Civil 
against 


‘Shu Htaik Sein on November 3rd, 1993. and. 


^ 


"of the sureties, 


-before the Court in December the 4th,. 


his arrest was prayed for.’ Shu Htaik Sein 
appeared.to be.avoiding arrest, so notice . 
was issued to his sureties to produce 12 
Aiter some representations on the part 
this date was extended 
by the District Court to the 18th of Pun 
ber 1923, 

Whenthis latter day arrived, there was 
no appearance for the sureties, or the judg- 
ment-debtor, and the learned J udge at once 
passed orders for the issue of & warrant 


` ofattachment on the property tendered as 
` security by the sureties, without giving 
: them any notice, as provided by the Browse 


to s. 145, C. P. C. 
The record shows that the sureties ap- 


. peared in Court on the 20th of December 


_ 1923, and filed a petition (see page 15 ofthe 


Execution Proceedings) stating that, in ac- 
cordance with the Court’s orders they pro- 


duced the judgment-debtor at the Court 


that day, and prayed that from the day 
of his production their responsibilities in 
connection with him should be recorded as 
having ceased. 

The learned Judge merely andorsed on 
that petition ; “Put up with caseon 21st 


. December 1923," and signed this endorse- 


ment over the date 20th December 1923. 


In the diary of that date he recorded :— 
Iam engaged 
in a Sessions trial. For argument on 22nd 
December 1923.” 


The case was never called, nor put up on 


. 21st December 1923. 


On December the 22nd, 1923, the decree- 
holders were absent, inasmuch as no notice 
had been issued to them. The sureties 
were represented by a Pleader, who prayed 
for time. Orders were passed that notice 


-should igsue to the.decree-holders to show 


‘the usual bond under O. XXXVIII, r. 2° 


C. P. C, In other words they undertook 
to produce Shu Htaik Sein before the 
‘Court, whenever called upon, in, or in con- 


' nection with, the suit, until any decree? 


^ which might be passed ag gainst him therein, 


shouldbe satisfied. 


cause why the order for attachment (and 
sale) of the sureties’ property should not 
be cancelled, as the sureties were prepared 
to produce the judgment-debtor. January 
the llth, 1924, was the date fixed. This 


-order seems to us to pe of considerable im- 


D E 
Then, on January 16th, 1924, the diary 


* 


(882. 0. 1924) 


. records ~ that: the judg gment-debtor.. 
,Tendered" himself. . 

..He was-at once "ommitted 1o ‘thie ‘civil 
| prison, where, incidentally, he served out 
. his full six months’ detenjjon. 

"Thereafter, on 26th February 1924, iris 


“sure 


was issued to the sureties' Advocate to show '. 


.cause why the sale of the' suretiés' pro- 
. perty. should not be proceeded with. Even- ` 
.tuàlly the learned Judge, on April 2nd, 
. 1924, after hearing: arguments, passed order 


“that the sureties were, in the circumstances, : pe 
ber 22nd, 1923, the learned: J udgé once , 


‘liable to be ‘proceeded against. 
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In the circumstances, we are the of the Opi- 
' nion thatthesureties did substantially comply 


with ‘their liabilities, even though it would 


appear that they were two days late in 
producing the debtor, and that this is not a 
case, in which the extreme course of execut- 
ing the decree against their property should 


properly be allowed. Apart from that, the 


execution or der, of December the 18th was 


It is against this last order that the s sure- ., 


-ties haverappealed to this Court. 


‘Tan Su Ya has since died, but his legal” 


ultra vires, and invalid, for lack of notice 
to the sureties. 


Im addition to this it ap- 
ears to ug, that, by his order of Decem- 


again purported to extend the time for 
producing the debtor up to the 11th Janu- 


- ary 1924: As to this, he clearly had power 


representatives have been duly brought on . 


.io the record. ” 

Now the first point which has been argued 
‘is that.the order of December the 18th, 
"1923... to attach the ` sureties’ property was 
^ ultra vires, inasmuch .as. no notice of any 
_ kind. was issued to them under the proviso 
‘to 8.145, C. P.O... Such a notice was held ` 
to be “a condition precedent” to the validity 
of an order for execution against a surety in 
- the case of Lakshmishankar v. Raghumal (1). 

In this view. we can only concur. 

The section requires that “such notice 
as the Court, in each case, thinks sufficient” 
shall be given to the surety. In” the pre- 
sent instance no notice of any sort was given 
to the, sureties, apart from the notice to pro- 
duce the judgment-debtor. There was. no 
notice, or necessary implication, that im- 
mediate execution as against etheir property 
was about to be taken out. 

Further, it^is quite clear that only two, 
days after the extended date (18th Decem- 
ber 1923) the ‘sureties appeared, and, by 


petition, informed the Judge that they, pro- | 


duced the debtor that day, and prayed for an 
order that they had performed all that, was 
required of them.  - 

Of this fact the learned Judge manifestly 


‘lost sight, probably because: he was then | 


engaged at the Sessions. 

Then on January the .10th, 1924, the 
debtor is recorded as having surrendered. 
- Mr, ‘Lutter, when questioned by us, assure 
'usthat:the debtor was reaMy surrender- 
ed b. the sureties. We consider that there 


can be no. doybt but that this view must 


' be accepted. 
. Asa matter of fact, execution was taken 
out agaiast the debtor s person. 
is 


ay $9 Ts 29 at Pe 33; 6 Bom. L. R. 657. 


soto extend the time, under the provisions 


of s. 148, Q. P. C. 


We have referred to the case of Subra- 
manian Iyer v. Abdur Rahman (2), as re- 
quested by Mr. Clark for the' appellants, as 


well as the case of Chandi Charan Sen v. 


“Ram ‘Koomar Chakravarti (3) and, though 


we see no grounds for commentin g upon 


‘those cases in connection with this appeal, 


it is clear that they do support the appel- 


 Jant's claim. 


We.allow the appeal, and set aside the 


- order of the District Court, dated 2nd 


April 1924, and. declare that the sureties 
are not liable, at the present stage of the 
case to have’ the decree executed against 


‘them. 


P 


The appellants are gmnted their costs 
with Advoeate's fees (one set for the two 
B of six gold mohurs. 

Appeal allowed. 
+ (2) 70 ind. ' Cas. 129; 11 L. B. R. 444; (1924) A. I. R. 


(3) 23 Ind. Cas. 349; 7 Bur. L. T. 5 





‘CALCUTTA HIGH COURT. 
. APPEAL FROM a ORDER No. 174 or 


^ . . June 20, 1924. 


— Present:—Justice Sir Ewart Greaves, Kr., 


." and Mr. Justice Graham. 
. KUDRATULLA SARKAR AND OTHERS— 
JuDGMENT-DEBTORS—À PPELLANTS 
VErsUs 
 UPENDRA KUMAR CHOWDHURY-— 
DecrEee-HoLDER— RESPONDENT. 
Co-operative Societies Act (II of 1912), s. 21, scope of— 


; Provisions when become oper ative— Execution of REUS ee 
9 e 


1000 , 


'BASDEO PANDE T. MOHAN PANDR, 


| Decree against wrong pariy—Executing Court, whether 


can set aside decree. 

The provisions of s. 24 of the Co-operative Societies 
Act are only operative if there has been liquidation 
of the registered society, and, in the absence of such 
liquidation, a judgment-debtor cannot call in, aid the 
provisions of the section as an answer to the claim 
2: the decree-holder to execute the decree. [p. 1000, col. 


- It is not possible for an Executing* Court to set 
aside a decree becaüse it was wrongly passed against 
a wrong party. [p. 1000, col. 1.] 

Appeal against. an ‘order of the Addi- 
sional District Judge, Pabna,. dated the 
: 2nd February 1923, affirming that of the 
Subordinate Judge, First Court at Pabna, 
"dated the 28th August 1922. : 
'Babu Atul Chandra Gupta (for Babu 
Krishna Kamal Maitra), for the Appellants. 
Babu Girija Mohan Sanyal, for the. Re- 
" spondent. 


DE JUDGMENTT,. 
Greaves, J.—This is dn appeal in exe- 


'cution proceedings by the heirs of the: 


judgment-debtors. Thesuitin which the 
decree was obtained wasa suit against a 
_ Co-operative, Loan Society with unlimited 
‘liability and against the Secretary, the 


Chairman and two members ‘who signed : 


the bondin respect ofthe money lent by 
‘the plaintiff in the suit. The suit was. I 
think, clearly wrongly constituted as the Co- 
operative Society alone should have been 
sued. But the suit was decreed in part and, 
I think, itis clegr from the decree and the 
plaint thatthe only possible construction 


that we ean put upon the decree is that ` 


it was a decree not only as against the Co- 
-operative Society but also against the Chair- 
“man, who aselready stated was one of the de- 
fendants, personally, and it is.his heirs who 
arethe appellants before us. Although I 


think the syit was "wrongly framed it is - 


not possible for us in execution to set 
aside the decree that was passed against 
the Chairman defendant. For some reason 
or other no appeal was preferred against 
the decree and that decree accordin gly 
stands, and I think it is impossible for us to 
construe the decree as we are asked to 
construe it as-merely a decree against the 
Co-operative Society and as regards . the 
' other defendants as merely indicative of 
their ultimate liability under the pro- 
visions of the Act. The first point, I think 
accordingly fails and we are bound to hold 
that the decree-holder is entitled to.execute 
the decree against the heirs of the Chair- 
“man defenglant. 
"' Sodaragthe second point is concerned 


e ji Ld 


+ 


'has-not been paid he 


[84 T.-C. 1924] 


under the'provisionsof s, 24 of the Co- 
operative Societies (Act II -of 1912,) it is 
provided that ‘the-estate -of a deceased 
member shall be liable for a‘ period of one 
year from the tame of his decease for’ thie 
debts of the Society as they existed at the 
time of his decease. J think ‘the’ Courts 
below quite rightly construed s. 24 as only 
coming into operation in liquidation pro- 
ceedings unders. 42, Section 35 and the 
following sections provide that if the lender 
may obtain an 
enquiry by the Registrar who in certain: 
events. has the power to order dissolution 
of the Society underthe provisfons ofs.-39 
and it is only after the- dissolution has 
been directed under s. 39 that the liability 


-of the members under the- provisions. of 
- s, 42, in my opinion, arises and the: pro- 


visions of s. 24, are, as‘I have already 
stated, only operative if there has-been 
liquidation of the registered society. ^I. 
think, ‘therefore, the ‘present appellants 
cannot call' in aid the’ provisions of s. 24 as 
an answer to the claim of the deeree-holder 
to execute the decree... 
For ‘the reasons: stated, therefore, the 
appeal fails and must be dismissed with : 
costs. ` 
We assess the hearing-fee:at one gold 
mohur. « 
Graham, J.— Il agree. 


“K 8D. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND OIVIL APPEAL No. 1415 or 1922. 
February 11, 1924. 

: Present:—Mr. Justice Sulaiman. . 
BASDEO PANDE AND oTHERS-—PLAINTIFFS 
—APPELLANTS 


VETSUS 
| MOHAN PANDE-—DEFENDANT— 
RESPONDENT. í M 

Abandonment of holding— Co-sharer landlords, posi- 
tion of— Subseduent dispossession— Suit for recovery of 
possession— Civil Court, jurisdiction? of. — 

When a land occupied by a tenant is. given up by 
him it enures for the benefit of all. the co-sharers 
entitled to it. [p. 1001, col. 1.] 

Where after the abandonment of the land by the 
tenant the có-shazers begin to cultivate the land . 
jointly, subsequent dispossegsion of one by another 
entitles*him to maintain a suit for recovery of joint 
possession in a Civil- Court. [p:$001,cols  l&;2.] 5 > 
e 


an 


"red TO, 1994] 
Second appeal against a- deeree of the 


Additional ` “District Judge, Gorakhpur, . 


-dated the 44th July 1922. 
. - Mr. Sankar Saran, for the Appellants. 
Mr. M. L. Sandal, for the Respondent. . 
‘ JUDGMENT.—This is..a . plaintiff's 
‘appeal arising out of a suit’ for declaration 
-of title and. in the alternative for.:a’ decree 


‘for -joint possession to: the extent of a two- 


4 


‘thirds sharé in plot No. 939. . t 


‘The plaintiff's allegations-in. the plaint | 
-were that this plot ‘appertained. to a 3-pie' 


share which had-belonged to the plaintiff 


under some sort ofa private partition and . 


&.one-third' share which had- been sübsé- 
quently. sold to the- defendant, that . Kuber 
Ghobi was the occupancy tenant of this 
‘plot and that he left the village and vacat- 
ed the land. -After he had gone away both 
the plaintifftand- the : defendant took joint 
‘possession of it and had‘shown crops in it in 
-the-Kharif of 1329 F. and: that the defendant 


had without the: plaintiffs knowledge got. 


‘his name alone entered in the:patwari's 


"papers on the strength of which he has. 


since been denying the plaintiff's title. 
There: were a:number of pleas taken in 
the -written statement one of which «was 
that: the suit-was not cognizable by the Civil 
Court ‘at -all. "The Court. of first instance. 
found that Kuber dhobi: had not surrender- 
,ed the field-to the defendant alone but that 
‘he had -simply, left the villages and after 
he had left. the parties began to cultivate it 


jointly and the-defendant has been cultivat- 
ing it for.only three or four*.years. The 


Court: of first instance granted the plaintiff 


a decree ‘for-joint possession. On appeal. 


thelearned District- Judge, without ‘dis- 
agreeing with any of the‘ findings of fact 
arrived at by the" Court -of first instance, 
camé to the conclusion that the suit was not 
maintainable in the Civil Court'at all. ` He 
has accordingly dismissed the suit . without 
going into:the merits., | l 

In my opinion the’ view taken by the 
learned -Additional -Distriet. Judge was 
entirely erroneous. When a land occupied 
by a'tenant is given up by him it enures 
for the benefit ofall the co-sharers entitled 
to it: There can, therefore, be nd doubt that 
‘ifthe allegations ‘contained in the plaint 
are correct then the plaintiff and the defend- 
ant'"became jointly entitled to this field 
in the proportion.of 2: 1.. The First Court 


also found that after the tenant had left the- 


village both the parties began to cultivate 
it jointly:-which-einding implies that the 


PE * 
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joint cultivation continued for some length 


.Share in. the profits only. 


. possession of the joint property. 
.tions of fact raised by the defendant in the 


4 
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of time. - If that finding is correct then sub- 


sequent dispossession of the plaintiff by the 
. defendant ,would entitle the plaintiff to 


maintain a suit for recovery of joint posses- 
sion in the Oivil Court. It is not at all 


‘incumbent an the plaintiff to have recourse 
‘to the -Reveuue Court. ‘There is no law 


which restricts his right to a claim for a 
He is entitled to 
obtain joint possession of the land which is 
the joint property of the parties. As was 
pointed out by the learned Munsif it was 
nota case where by some sort of an arrange- 
ment between the co-sharers each had been 
in separate possession of a plot ofland for 
a length of time which separate possession 


;could not be disturbed until an actual par- 


tition took place. I am, therefore, of opinion 


.that the suit as brought was certainly main- 
- tainable in: the Civil Court and was cogniz- 
;able by it. 


The preliminary ground on 
which.it has been thrown out cannot be 
sustained. The case of Ram Charan Rai 
v, Kauieshar. Rat (1) is no authority for 


‘saying that a suit of this kind is not main- 
-tainable in a Civil Court. 
‘hand, it clearly laid down that the dis- 


On the other 


possessed co-owners were entitled to a 
decree. that they should be restored to joint 
The ques- 


appeal before the learned District Judge 
have not been gone into. Tallow this appeal, 


„set aside the decree of the lower Appellate 


Cotirt and remand the case for disposal 
according to law. The plaintiff will be 
entitled to the costs of this appeal includ- 


_ing fees on the higher scale. 


K. S. D. Case remanded. 
(1) 27-A. 153 A. W. N. (1904) 199. | 
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."PATNA HIGH COURT. 
Crvin Revision No. 189 or 1922. 
July 24, 1922. 
Present:-Mr. Justice Coutts an 

‘Mr. Justice Dag. 
Musammat BIBI KHOZAIMA AND 
OTHERS-—DEFENDANTS—PETITIONERS 

versus 


Ts OFFICIAL LIQUIDATOR or rus 


^ KAYESTHA TRADING & BANKING 


CORPORATION, Lrp.—PLAINTIFF— 
' Opposits PARTY. © 
Civil, Procedure Code (Act V of 1908, .Q. XXII, 
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err. 4, 0—S wit, abatement of— Legal representatives of of the learned, Subordinate. Judge; He is 
: deceaged, ubshitwivon, when can be made. | — entirely wrong when he says that the suit has — 
' ^ Where a suit has abated, the abatement must he set Tot abated and he has evidently not studied 
“aside before an order can be made for the substitution the provisions of O.. XXII on this point. 
of the legal representatives of the deceased party: Order XXII, æ 4,-provides that "Where 
os Civil ais inst an order of the ^ 928 of two.or more defendants dies and the 
SCRI Rg a dS jih M A er h 9 right to sue, does not survive against the - 
“Subordinate Judge, Chapra, dated the 4th . surviving ‘defendant or defendant alone, 


i 


May 1922. . 1 008 -or a sole defendant or sole surviving defend-- 
' Messrs: S. Sultan Akmed and Muhammad ants. dies and. the right to sue survives 
, Hasan Jan, for the Petitioners. the Court, on an application -made in that 


^" Mr. Siva Saran Lal, for the Opposite behalf, shall cause the legal representative 

‘Party: | | : „Ofthe deceased defendant to. be made a 

ie JUDGMENT. =- ` party and shall proceed with the suit" and 
‘+ Coutts, J.—This application. arises out -in the sub-cl. (3) it is, provided that 
of an order by the Subordinate Judge of “Where within the time. limited by law no 
Chapra allowing substitution. The case ' application is made under sub-r.(1), the 
is a somewhat curious one. It appears that -suit shall abate as against the deceased 
-the Kayestha Trading and Banking Cor- defendant.’ Theperiodoflimitationisthree  ' 
` poration brought a suit against one Abdul months so that. in. the: present case the 
Jabbar. On the 5th March 1918 they ob- decree being null and void the suit abated 
tained an ex parte decree. They then made . after the expiry of three months from the | 
an application’ for execution against the. date of the death of the defendant, | __ 
‘heirs of Abdul Jabbar who was then dead We now come to O. XXII, r. 9.. This : 
but, they were met with the objection that .rule provides for setting aside an abate- . 
‘Abdul Jabbar had died on the morning ment and under sub-cl. (2)an abatement 
of the 5th March before the decree was -is to be set aside when it is proved that 
passed. The Executing Court allowed the . the plaintiff was prevented by sufficient | 
objection holding that the decree was null "cause from continuing thesuit. The period . } 
and void: and “incapable -of execution. . of limitation under this sub-clause is 60 | 
Against this decision the plaintiff appealed. - days umder Art. 177 of the Limitation Act 
to the High Court. The appeal was dis but under sub-cl. (3) of O. XXII, r. 9, 
missed and theerder of the First Court was 5.5 df the Limitation Act is. made appli-  ' 
confirmed on the 15th July 1921. On.the cable sothat even after the expiry of 60 | ! 
llth August 1921 the plaintiff applied to the days the abatement might have been set ^, 
Subordinate Judge to substitute the legal aside if the*plaintiff had satisfied the Court 
heirs of Abdul Jabbar-in the original suit. that he had sufficient cause for not, making ` 
This has béen allowed and it is against this the application within the period of limita- 
order that the present application has been ` tion. The abatement must, however, be 
made by Abdul Jabbar's heirs. | set aside before the substitution can be: 

Tam noé quite clear às to: the reasons of made- and in making the substitution with- - 
the learned Subordinate Judge for allow- out setting aside the abatement, the Court 
ing substitution, but he refers to s. 14 of certainly acted without jurisdiction. 
the Limitation Act and says that the decree The learned Subordinate Judge. has not: 
was obtained and executed against a dead considered the question of, ‘sufficient cause’ 
person owing to a bona fide mistake and -in this case and itis clear that there was 
that, under these circumstances, the plaintiff no sufficient. cause.” It may be that when 
is entitled to an exclusion of the whole the plaintiff' first applied to. execute the 
period during which he was proceeding decree against the heirs of Abdul Jabbar, 

. against the dgad man from the period of he believed that the decree was good. as 
limitation in applying for substitution. He against thé heirs, but when the. objection . 
further says that as the decree against  wasallowed he should at nce havé applied 
Abdul Jabbar is nulland.void there Is no for setting aside the abatement and for 
decree in the case and the plaintiff is in the substitution. He chose, however, to appeal 
same position as if the decree had been and even after the decision .of the High 
‘set aside. The suit has, therefore, not abat- | Court against him he waited. for nearly a 
ed and the plaintiff is entitled to succeed. month before .makèng -.any. application. 

-© Iwill first deal with the last proposition Furthermore he made $n application for 
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-substitution instead òf for setting aside the 


Jabatement.. In -the circumstances it is di- 
: ficult tosee how.the.plaintiff could possi- 


‘bly be allowed any benefit from s. 5. The ` 


Order of the learned Sul®@rdinate Judge is 


CHRISTOPHESR-V. COHEN. 
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By Ex. B; dated the 9th June, 1891, Short 


and Hanny conveyed Lot No. à, to one 


, Srinivasa lyer. 


- 


 manifestly-wrong and without jurisdiction ; 


; and should .be. get aside. 


I would accordingly allow this applica- s 


. tion: and ‘set aside the .order of the learned 
. Bubordinate Judge. 


i marked and described as. 


The petitioner “Will be entitled to costs, < 


Ne Ni three gold mohurs. 
- Das, J.—1 agree. 
X. 8, D.. Application allowed. 
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‘RANGOON HIGH COURT. 
FIRST OrviL APPEAL No. 142 or 1923. 
June 17, 1924. 
-Pr esent :-—Sir Sydney Robinson, Kr., 
Chief J s enc Mr, Justice 


BS A. OHRISTOPHER-- Puis 
APPELLANT < 
Versus 
d ^d COHEN AND orHERS—DERENDANTS— 


RESPONDENTS. ° 
Jaen Ruah of way-—-Non-user, ki amounts 
to abandonment— Intention. 
|. While mere non-user of a right of way is not sufficient 


: to amount] to abandonment, it is a fact to be taken. 


into consideration with the other facts and circum- 


The conveyance contains the following 
special clause :— 

“And it is hereby expressly provided, 
agreed and declared by and between the 
said Vendors and Purchaser that the Road 
‘Common Road’ 
in the plan hereto annexed and lying be- 
tween Lots Nos. 3 and 5 shall be left open 
and freely used by the owners of Ldts 
Nos. 3, 4 and 5, each having a right-of-way 
over the same at all hours “of the day and 
night and none of.the owners of the said 
lots shall have any right to close the same 
at any time or claim more right in it than 
any of the others.” 

These lands have subsequently been sub- 
divided, but, for the purposes of this case, 


^I wil refer to them as Lots Nos. 3, 4 and 5. 
: At that time this pathway, which is des- 


. eribed as the ‘Common Road,” was practical- 


. never been used by any one. 


, tances of the case; and it is from dil these facts that . 


the Court has to decide whether or not the clear inten- 
tion to abandon can be inferred, or is indicated. 


R. v. Chorley, (1848) 12 Q. B. 515; 12 Jur. 822; 116 . 


. E. R. 960; 76 R. E. 330, Ward v. Ward, (1852) 2 Y L; 
J. Ex. 334; 7 . Ex. 838; 155 E. R. 1189; 86 R. R. 
and Crossley v. Lightowler, (1867) 36 L. J. Ch. 584; 2 

_ Oh. 478; 15 W. R. 801, followed: 


859 . 


Appeal against the judgment and decree ` 


` ofthe High Court passed in Original Civil 
Jurisdiction i in Civil Suit No. 47 i of 1922. 
Mr. Chart, for the Appellants. 
Mr. Das, for the Respondent. 


JUDGMENT. 
Robinson, C. J.—tThe plaintiff- apa 
lant claims that he has a right-of-way 
: over a strip of jungle land lying between his 
property and that of the 9rd defendant- 
. respondent amd ending in the property of 
the Ist defendant-respondent. The whole 
- of these lands at one time belonged to 
Messrs? Short and Hannay, and they. gon- 
veyed them in *three parcels to various 
persons. . 


. ly impossable. It was jungle land, with 


in which waterlay, and it had 
The original 
owners reserved the right of ownership in 
thisstrip to themselves, clearly in order to 
permit of an exit from these three lots on to 
Churchill Road. 

Srinivasa Iyer by Ex. C, dated the 28th 
April, 1893,. conveyed Lot No. 3, to one 
Kruse. The same Special clause, with 
reference to the * Common Road" is in- 
cluded in the conveyance. By Ex. D, dated 
the 28th February, 1902, Kruse conveyed 
it to Mrs. Desmazures, and the same special 
clause appears in the conveyance. ‘Then 
by Ex. E, dated the 7th February, 1912, 
Mr. Desmazures transferred this property, as 
administrator of his wife's estate, to himself 
personally, setting out that the ori iginal 
purchase in this wife's name had been 
benami, he having provided the purchase 


holes in it, 


money. The conveyance sets out the land 


as described in the schedule. Theschedule 
specifiesthe land by lot numbers, and is 
delineated in the plan annexed, .“ together 
with the two-storied timber built house and 
out offices and all other lyiildings, common 
fences, liberties, privileges, easements and 
appurtences whatsoever to the said piece or 
parcel of land belonging or in anywise 
appertaining or usually held or occupied 
therewith or reputed to belong or be appur- 
tenant thereto * * * .” There is no- 
thing said about the “Common Road as 
and, ifthe particular right mow claimed 
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\ : "4, 
‘was conveyed, it must be. under the general 
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* 


» Mr. Bagram, 


terms above recited. | | 
‘Then by Ex. F, dated the 15th May, 1917, 
Mrs. Martindale, .Mr. ' Desmazures' , sister, 
purported to transfer the-land as his ad- 
ministratrix to herself as his heir. The 
wording of the schedule is verbatim the 
same as that of the schedule*to Ex. E, 
both these deeds having. been ‘drafted . by 


Then, on the 13th August, 1919, by Ex.’G, 
Mrs. Martindale conveyed the property to 


the plaintiff-appellant. There isno mention ' 


of the “Common Road," nor ‘does. the plan 
attached to’ the deed show. the “Common 
Road."  'The'property is conveyed with 


: “ all the legal.and usual appurtenances and 


all the estate, right, title or Interest claim or 


- demand whatsoever.of. the vendor. in to and 
, upon the said premises."  , `’ 


- 


t 


"When this property ‘was purehased by 
Mrs. Desmazures.in 1902, or: shortly after- 


. wards, a house was built upon the plot, 


and an entrance on to Churchill Road was 


constructed: with a road running parallel 


to the “Common Road” in dispute, .A 
fence was erected, between this, road and 
the “ Common.Road." .It.is admitted that 
the plaintiffappellant never knew. of the 
right-of-way originally granted over the 
“Common Road,”..and that he has never 
used it, nor, apparently, had any of his, pre-' 
decessors-in-titles i Tc 

The defendant-respondent's land, 
No. 4, was conveyed by Short. and Hannay 
by Ex. H, dated the 18th February, 1892, 


‘to one David. They reserved to themselves 


. the ownership in this “ Common Road." and 


the conveyance provides a. conveyance of. 
“liberties, privileges, easements, advantages 
and appurtegances" which clearly will not 


. cover the “ Common Road,” and, therefore, 


„a special elause is inserted with reference 


. to it, which runs-as follows :—“ And‘ es- 


pecially and more particularly a free right- 
of-way over a piece of the.said allotments 
measuring &bout 46 feet long and 15 feet 
broad reserved for a road which is to’ be 


common to all owners of land adjacent. 


thereto for pasging and re-passing to and 
from their respective portions of the said 
allotments." < ; < i 
On the 6th of March, 1919, by Ex. J, 
Mrs. Lillierap, as executrix of Mrs. David, 
conveyed *to the Ist defendant-respondent 


, ^ the ‘same plot of land "together with the. 


appurtenamces." There is no mention.of the 
13 » 
“CommeneRoad.” .  : 


' 
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 CHRISTOPHER 9. COHEN. - 
~ :Exhibit iK, -dated the 20th December, 
. 1890, is the first .conveyance, by- Short:and 
- Hannay.of Lot No. 5. ,The: boundary on the 
westis described as the road :leading-to - 
. Road.” 


. deed,at all. - 


‘Lot . 


' of. 


1 
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Lot. No. 4, -whichis the alleged “ Common 
There is. no.grant of any right- 
of-way over the “.Common , Road " in,this 


The lst defendant-respondent . has filled | 


up portions of this “ Common, Road, '*.so: as 
to.makeit passable. .He-has laid:a pipe 
underneath the “Common: Road’? into which 
is collected the surface:drainage from his 
land,.ánd -he:has made man-holes at. the 


side of the road for the purpose of. clearing ` 
` this pipe. He sold-the northern portion 


of Lot No. 3, tothe Tata Industrial Bank, 


Limited, and the, Bank, with his permission, | 


have erected posts along the edge of the 
“Common Road" to carry power from 
the. main ;in .Churcbill "Road ‘to their 
house. . "JN 

The plaintiff-appellant.alleges that, by 


these acts, his rights in this “ Common 
Road ". have been infringed, and .he asks 


fora declaration that the road is common 


.to himself.and-the defendants-respondents, 


and that none-of them have any higher 
right than. any other. 


respondents to.remove the pipe and iron 


- pillars, and also for an injunction restrain- 


ing them.from using the said pathway in 


any other way, or for any other purpose, . 
: than a pathway. 


The learned Judge on the Original Side, 
after'inspecting the spot, has decided that 


the: existence of these man-holes is an in- . ' 


fringement of the .plaintiff-appellant's 


‘rights, if he hasany. He is of opinion that 


neither the pipe. nor: the pillars are such 
interference as the Court should take notice 
He finds that the rights originally 
granted were intentionally abandoned by 


Mr. Desmazures, and that the plaintiff- 
‘appellant acquired no.such right-of-way as ` 


he claims. | 
The question we have to decide is 
whether:the right-of-way.granted by the 


‘original owners of the land over this 
Common. Koad ” had been, abandoned by 


the plaintiff-appellant's predecessor-in-title. 


"The law as to the extinguishment of a: 


continuous easement may now be regarded 
as settled. In R. v: Chorley (1), it is.said : 
“It isnot so. muth the duration of ‘the cesser 


-(1) (1848) 12 Q. B. 515; 18 Jur. 822; 116 E: R. 960: 
76 R. R, 330. AOAN z 


“6 
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He prays for an ` 
-order-against- the lst:and 2nd' défendants- 


. [BEE C, 1924] 
as the nature of the act done by the grantee 
ofthe . easement, or of the adverse act ac- 
quiesced in: by him, and the intention in 
him whick either the one or the other in- 
dieates, which are: material for the con- 
sideration of the Jury." 

" in Ward v. Ward (2), Alderson, B., said': 
“The presumption of abandonment can- 
not be made from the mere fact of non-user. 


There must-be other circumstances in the: 


casé to raise that presumption." 

In Crossley v. Laghtowler (3), Lord Chelms- 
ford, L.O., said: 
the ‘question of abandonment have decided 
that amere suspension of the exercise of 
a right'is not sufficient to prove an inten- 
tion to abandonit. But a long continued 

_ Suspension may render it necessary for the 
person. claiming the right to show that 


some indication was given during the. 


period that he ceaséd to use the right of 


. his intention to preserve it. The question: 
of abandonment of a right is one of inten-: 
tion, to bé decided upon the facts of each: 


partieular ease." 
. These authorities appear to have been 
always followed in India; and it may be 


taken as settled law that, while mere non-', 


user is not sufficient to amount to abandon- 
ment, itis a fact to’ be taken into con- 
sideration with the other facts and circum- 
stances of the casé; and it is from all these 
facts that the Court has to decide whether 
or not the clear intention to abandon can 
be inferred, or is indicated. 


Turning to the facts of the present case, ' 


we find that this right-of-way "was expressly 
granted by" the original owners to Iyer, 


and by him to Kruse, and by Kruse to Mrs: ` 


Desmazures. When we come to the transfer 


by Mr. Desmàzures, as administrator, tohim- . 


self,;as beneficial. owner, we find that he 
did not expressly transfer this right-of-way. 
It is not, in my opinion, possible to suppose 
_that Mr. Desmazures.did not know any- 
thing about this right-of-way. He had two 
conveyariees of this land, prepared, and he 
could hardly fail. to. have observed the 
absence of the special clause with reference 
to the “Common Road." 
Shortly after the land was firgt purchase 
by ‘his wife, or himself, he erected a house 
and planted a:hedge between his land and 
the '*' Common; Road,” shutting the “ Com- 


(2) (1852) 91 L. J: Ex. 334; 7'Ex. 838;.155 E. R. 
1184; 86 RÈ 


ag) 1860) 35 1. J.Oh 681.2 Ch. 478; 15 W. E. 
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“The authorities upon: 
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mon Road " completely off, The “Common 
Road” at the time was not in a state in 
which it could be used as an entrance on to 
his property, and he not only made no 


attempt to use it, or part of it, but he made 


another road inside his fence, which 
would render the “Common Road" absolute- 
ly unnecessary to his land, 

: When we come to the plaintiff-appellant’s 
title-deed, Ex. G, dated the 13th August 
1919, we find thé expression“ legal and 
usual appurtenances," which clearly docs 
not cover the right that is now claimed, 
which could only be brought in by the 
use of the very general terms "all the 
estate, right, title or.interest......of the 
vendor." 


The question then is: Does the fact 


' of non-user, coupled with the wording of 


these conveyances, and the actions of Mr. 
Desmazures, show an express intention on 
his part to abandon this right over the “Com- 
mon Road"? In my opinion they do show 
such an intention. 

In my opinion, therefore, the decision of 
the Court below was correct, and the decree 
should be confirmed. 

Iwould dismiss the appeal with costs, 
and fix the Advocate’s fee at ten gold 
mohurs. 

Brown, J.—1 concur. 

K. 8. D, Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND CIVIL APPEAL No. 38 or 1923. 
May 30, 1924, 
Present:—Mr: Kendall, A. J. C. 
MUHAMMAD HAYAT KHAN AND 
OTHERS—PLAINTIFFS-—-ÀPPELLANTS 
VETSUS 
SURAJ BALI SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Oudh. Rent Act CX XII of 1886), s. 8 (8)— Land, 
whether includes trees~-Occupancy decree giving right 
to re-plant trecs— Right to transfer, whether con ferred. 

Apart from special contracts or customs, ‘fand’ as 
defined in the Oudh Rent Act includes ungathered 
produce of land, whether spontaneous or not and vill 
therefore, include trees. [p. 1006, col. 2.] 

Plaintifis, zemindars, sued for a declaration that the 
defendants were the owners of the wood only in the 
trees in the plots in suit, and had no transferable 
rights in those plots except that they co@ld take away 


` the wood. . It appeared that the ancestor gf the defend- 
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ants had obtained a decree for occupancy rights deciar- 
ing that although he could not sell.he had the.right to . 
occupy and re-plant trees should any die or be other- 
wise removed: A 

‘Held, that the defendants were. not out-and-out 
owners ofthe trees and did not possess the right of 
transferring them; and the plaintiffs were, therefore, 
entitled to the relief claimed. [p. 1007, col. 1.] 

Appeal against the judgment and decree 
of the Additional Subordinate Jutge, Luck- 
now, dated the 23rd October 1922. 

Messrs. Niamat Ullah, Hakim Uddin 
and Nazir-ud-din, for the Appellants. 

Mr,: Bisheshar Nath, | for Respondents 
Nos, 1 to 5. i : 


“JUDGMENT,— lhe  plaintiffs-appel- 
lants are the zemindars in village Bisralla. 
They brought a suit for adeclaration that 
the defendants Nos. 3 to 6 are the owners of 
the wood only in the trees in the plots in 
suit,and-that they had notransferable rights 
in these plots except, that they could take 
, away the wood. Defendants Nos. 3 to 6 
were former zemindarsin the village and 
had sold out long ago, but they ‘hold a 
Settlement -decree dated 1867 which gives 
them occupancy rights in the land of the 
plots in suit, and which they hold gives: 
them also transferable rights in the trees. 
The First Court found that they had no such 
rights. The lower Court of Appeal reversed 
this finding, and. decided that they had 
transferable rightsin the trees. It should 
be stated that the case of Plot No. 364/1 is. 
different from the others, and that” the 
plaintifis-appellants, although they includ- 
ed their plea in regard to this plot in their 
present grounds of appeal, have not pressed 
the matter in argument. The point for 
decision then is the general one in regard 
to the trees in the other plots.. 
The judgment of the old Settlement Court 
‘is apparently a document by which the 
rights of theparties are.to be determined. 
This is a judgment passed by the Settle- 
‘ment Officer on appeal from an order of the 
Extra Assistant Settlement Officer. The 
predecessor of defendants Nos.3 to 6 had 
sold his proprietary rights. He sued for un- 
der-preprietary rights in his old groves, and 
it appeared thak when the trees in these 
groves had been cut down he continued to 
hold the land rent free and in some cases 
to re-plant the trees. The Assistant Settle- 
ment Officer granted him under-proprietary 
rights, but the Settlement Officer found 
that he was only entitled to occupancy 
" rights, i.@. non-transferable rights. The 
-judgment,in question shows that.the Settle- - 
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ment Officer was influenced in granting 
these occupancy rights by the fact that. the ~ 
defendant's ancestor Bandi had .been in 
the habit of re-planting the trees without. 
the permission of the zemindars. . The judg- 
ment ends: ‘“ Phe appellant then in. 
proprietary possession making no attempt 
to.prevent them from this (t. e, re-plant- 
ing trees) the Court gathers that in 
accordance with custom so much of the’ . 
land was left-for the ex-zemindar’s. sup-. 
port and though he cannot sell he. has the. 
right to. occupy and ré-plant trees should 
any die or .be otherwise removed”, and 


the decree is: “Appeal dismissed as re- 


gards the trees but the Assistant Settle- 
ment Officer's order modified to the’ extent: 
of substituting a right of occupancy. under 
Appendix B for the full under-proprietary ` 
right deereed."  : "E. < 
Further, copies of paras. 6 and 12 of 
the 4ajib-ul-are have béen filed. Para. 12 
refers to the groves in suit and remarks. 
that BandiDin, the defendant's ancestor, 
«had a Settlement Officer’s decree without 
any right of transfer of the land. Para. 
6 ofthe wajib-ul-are apparently. does not 
refer to these particular plots, but it-is 
quoted to &how thatin this village, ordinary 
tenants as distinct from occupancy tenants 
have a rtght to sell.and mortgage their trees. 
Apart. from special contracts or customs, 
‘land’ as: defined in the Oudh Rent Act 
includes tingathered produce of laud, whe- 
ther spontaneous or not and will,- therefore, 
include. trees; and an under-proprietor.as 
defined; in-the same Act is a person possess- 
ing a heritable and transferable right. of 
property inland. Itis argued for the ap-. 
pellants that the Settlement Court only 
gave to the respondents a heritable right 
to occupy the land. and maintain the trees. 
In view of the definition of land it is. diffi- 
cult to separate the trees from the- land; 
and to make the former transferable while 
the latter is not. It has beenheldin Janki 


"v. Sheo Adhaf (1), that a tenant who plants. 


trees on his holding has no power to sellor 
transfer those trees in the absence of a cus- - 
tom or contract to the contrary, On the other 
hand, it has, been argued that the entry 
in the wajib-ul-arz referring to the Settle- 
ment decree is only to the effect, that the 
defendants have no right of transfer of the ^ 
land, whereby it isimpliéd that they have. . 
a right of transfer of the- trees.. It is: not - 
elaimed that thé defendants Nos. 3*to 6 haye. 


DA, DN 
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any right to transfer the land on which the 
trees stand, but it is’ suggested that they, 


have the right to continue .to.occupy this. 


land .thenfselves; and to . allow their. 
transferees to walk on the Jand for the pur- 
pose of maintaining and.enjoying the use 
of the trees. Relianceis placed by the res- 
pondents on Umrao Singh v. Alt Raza Khan 
(2), but this only shows that a, tenant on 
ejectment from his holding ‘rétains his 
tight ‘to the trees, and. this is what the 
Settlement Officer has decidedin this in- 
stance. .The real ‘question is how far does 
thé right ofthe defendants in these trees 
extend. e > i l 


- In my opinion, there is nothing on the 
file to show that defendants Nos..3 to 6 are 
out-and-out owners: of the trees, It has 
beén argued that itis a derogation of their 
full rights in the trees to hold. that they 
cannot transfer them, but I cannot find any 
proof. that they ‘possess full right in the 
trees. -The Settlement Officer recorded that. 
they had. occupancy ‘rights.in the land, 
t. e, a non-transferable right and also a 
right .tore-plant trees. This.is consistent 
with an occupancy right in the land. It 
seems to.be ebvious thatif the occupancy 
tenants can transfer ‘their standing trees; 
when these trees form a grove or groves, 


the result will practically be the game as 


transferring the land in which these trees 
stand, and thisis most undoubtedly a right 
which .they.do not possess. There may, of 
course, be cases in.which .the tenant has a 
right of transfer in the trees, but in. the ab- 
sence of definite evidence on the point, I am 
not prepared to hold that thisis one ofthem. 
The learned Subordinaté Judge has re- 
marked that if a&' declaration is given to 
the plaintiffsit will avail'them nothing, 
but the plaintiffs are certainly entitled to 
prevent the defendants from making a trans- 
fer, which might practically have the result 
of putting undesirable people in possession 
of these groves. It is suggested that ‘the 
plaintiffs sued fora declaration in regard to 
the land as well as the trees, but although 
the land is mentioned in the plaint, it is 
not specifically mentioned in the prayer for 


relief at the end of the plaint. Theplaint- : 


iffs have allowed: fhe defendants Nos. 3 to 6' 
to transfer the cuk, wood of the trees, and I 
‘consider that they are entitled to a declara- 
tion that the rights of defendants Nos. 3 


to 6, do not*extend:. beyond. this, and that 
9 E * 3 a 
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they have no right to transfer either the 
land or the standing trees. I, therefore, allow 
‘the appeal to this extent, and dismiss it in 
regard to plot No. 364/1, whieh has beon 
given up. The applicants will receive pro- 





portionate costs. 
KSD m Appeal allowed. 
RANGOON HIGH COURT. 


Frrst CIVIL APPEAL No. 34 or 1924. 
August 15, 1924. 
Present:—Mr. Justice Duckworth and 
Mr. Justice Godfrey. 

MA NYUN-—PLAINTIFF—APPELLANT : 
versus 
CHITHAMBRAM CHETTIAR AN» 
ANOTHER—-DEFENDANTS—— RESPONDENTS, 

"Muhammadan Law-—Will—Probate not taken out-- 
Will, whether can be proved— Mortgage-decree, sale in 
éxecution of-—Declarataru suit, when maintainable — 
—BSpecific Relief Act (I of 1877), s. 42. 

- A Muhammadan Will can be proved even though its 
Probate has not been taken out. [p. 1008, col. 2. 

' Sakina Bibee v. Mahomed Ishak, 8 Ind. Cas. 655; 8 
37 ©. 839; 15 ©. W. N. 185, Krishna, Kinkur Roy v. 
Panchuram Mundul, 17 O. 273; 8 Ind. Dec. (x. s.) 720 
and Kanhaiya Lal v. Munni, 18 A. 260; A. W. N. 
(1896) 44; 8 Ind. Dec. (N. s.) 88, followed. 

Mahomed Yusuf v. Hargovandas Jivan, 70 Ind. 
Cas, 268; 47 B. 231; 24 Bom. L. R. 573; (1922) A. IR. 
(B). 392, referred to. e 
, A suit for a mere declaration that the property in 
suit is not liable to be sold in execution of a mortgage- 
decree is maintainable when the plaintiff is in posses- 
sion of the property and was not a party to the mort- 
gage decree. [p. 1008, col. 1.] 

. First appeal against the decree of the e 
District Court, Mandalay, in Civil -Suit 
No. 136 of .1916. 
^ Mr. Dutt, for the Appellant. . 

. Mr. A. C. Mukerjee, for the Respondents. 
 dUDGMENT.—For the purpose of 
this appeal, the-following facts will suffice, 

Ma Me, and other relations of hers, mort- 
gaged certain property, without possession, 
to Chithambram Chettiar in the year 1913. 
She was then the administratrix of the 
eatate of U Shwe O, deceased, a well-to-do 
Zerbadi Muhammadan of Mandalay. 

' Admittedly she got no permission from 
the Court under s. 90. of the Probate 
and Administration Act to mortgage the 
said property. . 

. Lateron, in an administration stit, the 

present appellant, Ma Nyun, was held to be 
the widow of the deceased, U- Shwee O, and 
she claimed this property, "  @ eS ; e 


. 
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obtained a mortgage-decree on his mort- 
gage against the surviving mortgagors, 
and the legal representatives of Ma Me de- 


ceased, and was about to bring the mortgag~ 


‘ed property to sale. | | 
. In the present suit Ma Nyun, as widow 
of U Shwe O.and owner of the property, 
sued the Chettiar for a declatation that 
the said property was not liable to be sold 
- in execution of the decree obtained in Civil 
«Regular Suit No. 144 of 1915. v 

The defence at first was that Ma Me's 
mortgage was binding, inasmuch as the 
money was utilized for the benefit :of the 
‘estate, but later on, the defence raised a 
new point—namely, that U Shwe O had 
made and left a Will, by which the mortgaged 
property had been devised to Ma Me, so 
that she had a perfect right to hypothe- 
eate it.' A certified copy of the Will, taken 
from the Registration Offiee, Mandalay, 
was filed by the Chettiar as an exhibit in 
the case. | 

The learned Additional Judge of.the 


District Court (Mr. Ko Ko Gyi) stated that 


his opinion was that U Shwe O did make a 


Will, but'that it was said that he had des- 


troyedit. He held that in asuit such as this, 
which is for a mere declaration, the validity 
óf the Will and its existence at the 
` time of U Shwe O's déath, could not be 
decided, and that, therefore, the Court 


should exercise its discretion under s. 42: 


of the Specific Relief Act and proceed no 
further. T. 4 | 
The suit was' accordingly dismissed, 

| though no order was made as to costs. 
We are of the opinion that this decree 
was erroneous, and that the various points 


of fact and law arising should have been 


3 ided. 
ha plaintiff-appellant, Ma Nyun, was not 
a party to the mortgage-decree. The 
Chettiar was not in possession of the pro~ 
. perty. Indeed we are informed by the 
‘ learned Pleader that it was in Ma Nyun's 
possession. It was unnecessary, therefore, 
for her to' sue to set the decree aside. In 
fact she could not well ask for any conse- 
quential relibf, and she was not bound to 
sue for any further relief than the declara- 
tion for which she prayed...[See Deefholts 
y. Peters (1)]. é "--— 

It was incumbent upon the District Court 


to decide as to the existence of the Wil and ° 


(1) 14 CP 631; 7 Ind. Deo (x s) 416. 
e $ ^. 


. 
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In Suit No. 144 of 1915 the Chettiar. had 


: [84 1 C. 1924] - 
its validity under Sunni Muhammadan Law, 
bearing in mind that in the decided Letters 
of Administration case, and the administra- 
tion suit, no mention of this Will appears 
to have been made, and that the Chettiar 
stands in: the shes of his mortgagors. 

Eventhough Probate of a Muhammadan 
Will has not’ been taken out, since neither | 
$. 187 of the Succession Act, nor the Hindu 
Wills Act, are ‘applicable, it'is, we think, 
settled law that the Will can be proved. 
It will, suffice to quote the cases of Sakina 
Bibee v: Mahomed Ishak (2), Krishna Kin- . 
kar Roy v. Panchuram Mundul (8) and: 
Kanhaiya Lal v: Munni (4). , - 

Sakina Bibee's case (2), on the* point now 


in question, was accepted by the Bombay 


High Court in the case of Mahomad Yusuf 
v. Hargovandas Jivan (5). > ; 

We think that it is clear; therefore, that 
we should not enter upon the other points 
raised before us, and: that the suit must be 
remanded for a decision on the merits on 
properly framed issues. 

The appeal is allowed, the decree of the - 
District Court is set aside, and the suit is 
remanded: to the District Court for decision 
on the. merits. The costs.of this appeal 
will be borne by the respondents.. The 
costs in the District Court will. abide -the 
result of the suit-in. that Court. The ap- 
pellant*will] be given a certificate under 
s. 13 of the Court.Fees Act for the recovery 
of the Ceurt-fees paid on the memorandum 
of appeal. Advocates’ costs in this Court 
will be six gold mohurs. 

KH p. T 2 Appeal allowed. . 

(2) 8 Ind. Cas. 655; 37 C. 838; 15 C. W. N. 185. 

(3) 17 C. 273; 8 Ind. Dec. (N. 8.) 720. 
sa 18 A. 260; A. W. N. (1896) 44; 8 Ind. Dec. (x. 8.) 


(5) 70 Ind. Cas. 268; 47-B. 231; 24 Bom. L. R. 573i 


(1922) A. I. R. (B.) 392.. 


Braai ei 
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ALLAHABAD HIGH COURT. 
First CIVIL Appgar: No. 53 oF 1922. 
June 13, 1922. | 
| Present:—Mr. Justice Walsh and 
Mr. Justice Ryves. 
MIR SHAHAMAT AL][—PrLAINTIFF— 
APPELLANT 
versuse 
RAHIM BUX AND ANOTHER— DEFENDANTS - 
—HESPONDENTS. . MM. 


Insolvency—Insolvent, decree . agaist — Receiver, 
4 


wheter bound. : 


4 


[84 T. 0, 1924] 
"A decree obtained against the judgment-debtor is 
not binding against the Receiver in insolvency. ` 


First appeal from an order of the District 
J eo Benares, dated pA 20th . January 
l ; 

Mr. Kamuda Prasad, for Mh Appellant, 

Mr. P. L. Banerji, for the Respondents." 

JUDGMENT.--There is nothing in 
this appeal, The Receiver mist enquire 
into all the debts when, the, estate is ad- 
ministered, and. he will form. his own 
judgment as to whether this alleged debt 
of Rs. 75 isa genuine one or not, "and if it. 
turns out to be, as suggested, fictitious, no 
dividend will be payable in respect of it. 
The same observation appliés to the-debt of 
the appellant, although he has got à decree. 
A decree obtained against the judgment- 
debtor is not binding ‘against the Receiver 
in insolvency. There i is always a possibility 
of its having been collusive. between the 
parties when the judgment-debtor. has 
nothing in the world to bless himself with 
and-does not care whether he has decrees 
for an unlimited amount against. him or 
not. The appeal must be dismissed with 
costs, on the higher scale, if any. 


4 
* 


TEUBDG. Appeal dismissed. 


* 
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RANGOON HIGH COURT. 
Civit Reviston No. 161 or 1923. 
. July 24, 1924. 
| Present:—Mr. Justice Lentaigne. 
MAUNG PEIN—DEFENDANT—APPLICANT ` 
versus 


MA THE NGWE—PrAINTEFF— RESPONDENT. 
Evidence Act (I of 1872),-s. 106—Relationship be- 
‘tween parties, failure to disclose-~Presumption—Master 
and Servant — Damage done by | servant — Master, 
liability of —Evidence—P'inding of Criminal Court — 
Civil. action evidence in. 

‘Where a party fails to give the fullest information 
about the relationship existing between him and 
another, the Court is justified in drawing presumptions 
under s. 106 of the Evidence Act unfavourable to that 
party. [p. 1010, col. 1.]. 

The lighting ofafiréón open bush.land, where it 
nay: readily: spread to adjoining. property and cause 

- serious damage; isan operation necessarily, attended, 
with great danger, àánd'a proprietor : who executes 
such an operation is bound to-.use all réasonable pre-. 
cautions to prevent*the fire -extending to his: neiglt- 
bour's property (sic utere tuo ut alienum non ledas).. 
And if he authorises ahother.to dot for him, he is bound, 
not only to stipulate that such precautions shall be 


taken, but also to see that these are observed, other- . 


wise he Wiener responsible : for . the consequences. , 
[p. 1010; col. 2 
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PARTS C. 48; 631. J. P' ©. 83; 6 R. 394; 70 L. T. 
58 J. P. 332, followed. - 
"ihe finding of aGriminal Court cannot be treated 
as evidence in a civil action between different parties. 
(p. 1010, col. 1.] 

Civil revision against a decree of the 
District Court, Mergui, passed in Civil 
Appeal.No. 5 of 1923. 

Mr. G: W* Davies, for the Petitioner. 

` Mr. Kyaw Din, for the Respondent. 

JUDGMEN T.—The plaintiff-respond- 
ent instituted the Suit now under revision 
against the applicant, Maung Pein, and his 
minor son, Maung Ba Thein, and against 
one Maung Zon, alleged to be the cooly or 
servant of 2 Maung Pein, claiming Rs. 500 
as compensation for damage and loss caused. 
to the plaintiffs rubber plantation by a 
fire, which, originated, on the paddy land 
belonging to Maung Pein, where the son 
and servant of Maung. Pein were alleged to 
have started the fire by order of Maung 
Pein. ` 

The Township Judge granted the plaint- 
iffa decree against Maung Zon, who fail- 


.ed to defend the suit, but he ‘dismissed 


the suit against Maung Pein, who was absent 
at the time of the fire, holding that Maung 


. Pein would; not be responsible. for the 


foolish action of. Maung Zon, even if Maung 


‘Zon were. his servant, because he would. 


not. know that Maung Zon would burn the 
undergrowth in his absence without his 
instruction. He also dismissed the suit 


‘against. the minor son, Maung Ba Thein, who 


- admitted. ‘that. he had been present when 


Maung Zon first set fire to the undergrowth, 
but did not remain and did not himself take 
part in the burning of the undergrowth. 
“The plaintiff appealed against that deci- 
sion, and the learned District Judge states 
in the beginning of his judgment “that the 
only. issue necessary to be decidefl is whether 
the. 2nd. defendant, Maung Zon, was the 
servant or whether he was the tenant of 
Maung Pein, He sums up the evidence by 
stating that the evidence is to the effect 


. that. Maung Zon was. working at clearing 


Maung Pein's land at the time the fre 
occurred, and that’ he was living in Maung 
Pein's house, and that, in „the last dry 


. weather, he, used to work hère and there, 


that is, as a'coóly; that, Maung Pein ad- 
mitted. that he had not reported to the 
Revenue. Surveyor that he had let out his 
land to Maung Zon; -and that, although 
Maung Pein had given evidence, he did not 
. say whether" hé had let” out his, land to 


Black Y. Ghristehureh : Paie Company Lifiiited, ` Maung Zon asa cooly or on what . condis 
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tions, or on what rent, or for what period, 
“or whether Maung Zon was working the 


land as garden land or ‘wet paddy land or 
taungya. land. He then expressed the view 


that the relations between Maung Pein and. 


Maung Zon were specially within the know- 
ledge "of Maung Pein, and that, therefore, 
under s, 106 of “the Indian Exidence’ Act, 
the -burden of proving that Maung Zon was 
a tenant and not a servant lay on Maung 
Pein: He then held that, as Maung- Pein 
had ‘produced no evidence to prove this, 
he found that Maung Zon was Maung Pein’s 
‘servant; and he granted a decree for Rs. 500, 
against Maung Pein as well as against 
Maung Zon with costs, and a direction that 
Maung Pein pay the costs of the.appeal. 
This Court is now requested to revise 
that judgment and decree on two grounds; 
jirsily, that the District-Judge erred in law 
in holding that, under s. 106 of the Evi- 
dence Act, the burden of proving that 
Maung Zon was a tenant. and nota servant 
lies with Maung Pein, and that there was 
no evidence produced by the plaintiff prov- 
ing misconduct on the part of Maung Pein, 
but that there was evidence that Maung 
Zon was Maung Pein's tenant. ‘Secondly, 
that Ba Thein and Maung Zon were sent up 
for trial under s. 435, Indian Penal Code 


and both aequitted' on the ground that the: 


fire was accidental. 

As regards the second ground, I must 
hold that the Anging of. a Criminal Court 
cannot be treated as evidence in a 'éivil ac- 


tion between different parties, and it, is. 


unnecessary to discuss the question whether 
the allegation isa correct description of the 
contents of «the judgment in the criminal 
prosecution. 

As regards the first ground for revision, 
I must hold that the applicant, Maung 
Pein, is not entitled to obtain the inter- 
ference by thisCourt unless he can establish 
that the learned District Judge in grant- 
ing that decree has acted illegally, or with 
material irregularity, so as to bring the case 
within the provisions of s. 115 of the C. P. C. 

No question has been raised before me as 
to whether there was sufficient evidence of 
negligence or otherwise against the person 
who lit the fire?’ The law on this point has 
been summarized by their Lordships of the 
Privy Council in the following passage in 


the case of Black v. Christchurch Finance. 


Company, Limited (1), where Lord Shand 


(D (1804) A. 0.48; 63 L. J. P.O. 39; 6 R. 394; 70- 


LOS. RS 
` . 9 


MAUNG PEIN v. MA THE NGWE. | 


. cutting into the party wall. 


{84 1, C. 1924) 
states: —“The lighting of a fire on open bush 
land, where it may readily spread to ad- 


joining property and cause serious damage; 
is an operation necessarily attended with 


great danger, anda proprietor who executes ' 


such an operatiomis bound to use all reason- 
able precautions tò prevent the fire extend- 
ing to his neighbour's property (sic utere 
tuo ut alienum non ledas). 


not only to stipulate that such’ precautions 
shall be taken, but also to see that these 
are observed, otherwise he will be respon- 
sible for the consequences. See Hughes v. 
Percival (2) and authorities there cited." 

. I mày here note that the.casd of Hughes 
v. Percival (2) was a case where one of two 
adjoining house-owners employed a builder 


.to pull down his house and re-build it and, 


in the course of re-er ection, some holes were 
made in a party wall between. that and the 


‘adjoining house for the ‘purpose of erect- 


ing a staircase, with ‘the result that the 
party wall fell and injured the adjoining 
house. The house-owner, who had employed 


the builder, was held liable for such dam- ` 


age, although he had not authorized the 
It was held by 


And if he au- | 
. thorises another to -act for him he is bound, 


the House of Lords. that the house-owner, 


who had employed such builder, could not 
get rid of responsibility by delegating. the 
performance to a third person, and was, 
therefore, liable for the injury to the adjoin- 


, ing house... 


In the case now before ' me, fe learned 
District Judge has correctly pointed out 
that it was admitted by the son of Maung 


Pein that Maung Zon was living in Maung. 


Pein's house at the time of the fire, and I 
notice tliat the admission was also to the 
effect that Maung Zon lived in their house, 
saying that he would clear the, jungle on 
their land after he had cleared the jungle 


on his land, The District Judge is also : 


correct in holding tliat there was evidence 
that Maung Zon, when living in Maung 
Pein's house, was working here and there 
asa cooly Although Maung Pein stated 
that Maung Zon cleared his land in order 
to work the land, paying revenue; he added 
in the following sentence that Maung Zon 
was ordered not to clear the land adjoining 
to*plaintiff’s estate’ and had been warned 
that the rubber estate would catch fire and 
be burnt down. Having regard to these 
points, I think that the learned District 


Ro (1883) 8 A. C? 443; 52 L. J. Q: B. 715; 49 L. T 


$; ALW. R. 125; 47 J, P. TR. 
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Judge was elearly justified in holding that 
there was evidence that Maung Zon wasa 
servant of Maung Pein., One admission of 


Maung Peja was specially significant, be- 


cause it-shows that Maung Pein anticipated’ 
the danger of a fire, and, ig fact, gave direc- 
tions to Maung Zon to avoid the: more 


dangerous class of fire in “the shape of a. 


fire near the rubber plantation. . 

I likewise do not think that the learned 
District Judge wasin any way in error in 
drawing persumptions under s. 106 of the 
Indian Evidence Act, 1872, unfavourable to 
Maung Pein, because he had not given the 
fullest information as to his relations with 
Maung.Zom. He had not reported the alleged 

.tenaney to the Revenue Surveyor, and the 
exact nature of $uch relations could only be 
known to Maung Pein and Maung Zon. 
Even if there was some sort of relation, 
such as that of paying revenue, as well as 
clearing jungle in return for being allowed 
to work other land, it would not necessarily 


mean that Maung Zon was not also a servant | 


having regard to the fact that he lived in 
the house of Maung Pein. i | 
For these reasons I must hold that Maung 
Pein has failed to show any ground under 
8. 115 of the C. P. C. why this Court should 
exercise its revisional powers. I, 'there- 
fore, dismiss the application with costs. 
ZK, Application dismissed. 
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OUDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
SkcoNbp CIVIL APPEAL No. 149 or 1923. 
- ^ July 17, 1924. | 
Present :—Mr. Wazir Hasan, J. C. 
HAR DATT LAL-—PLAINTIFF—APPELLANT 
, Versus 
DHANDHI SINGH —DEFENDANT— 
| RESPONDENT. 

Hindu Law—~Joint family—Grant of land to one 
member for planting grove—Nutleus of joint property 
-oved —'3rove planted—-Presumotion of jowntness. — 

Where land is granted to a member of a joint 
Hindu family for the purpose of plapting a grove 
with heritable inteyest, and itis proved that at the 
time of the grant there existed a nucleus of joitt 
property, ag a grove eannot come into existence with- 
out expenditure of money and labour, the presump- 
tion is that the expenditure came out of the resources 
of which the family was possessed, and the onus lies 
on the party who wants to establisl the contrary to, 
prove that it was nobBOe , - ‘ 

= * e 


HAR DATE LAL ù. 
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Appeal against -a decree of the Sub- 
ordinate Judge, Fyzabad, dated the 15th 
February 1923. i 

Mr. A. P. Sen, forthe Appellant. 

Mr. H. Husain, for the Respondent. 


JUDGMENT.—This is the plaintiff's 
appeal in a suit for possession ofa grove 
and for damages. The plaintiff's case is 
that the grovein suit is the joint family 


.property and he being the last survivor 


of that family is eiftitled to it. The land 
on which the grove stands was originally, 
acquired by. Mahesher Lal under a grant 
from the zamindar of the village in the 
year 1869. Maheshar Lal was then the 
patwari ofthe vilage. 'The deed of grant 
is produced. Land was given for the 
purpose of planting a grove with heritable 
interest. Maheshar Lal died about 11 years 
before the institution of the suit, out of 
which this appeal has arisen. The plaint- 
iff is the grandson of Maheshar Lal's 
brother, Ramdin Lal. So much of the 
defence as is necessary for the purpose 
of this appeal is that the grove in suit 
was the self-aequired property of Maheshar 
Lal and that Maheshar Lal bequeathed it 
to the brother of the defendant. 


"The Court of first instance gave a decree 
to the plaintiff but the lower Appellate 
Court reversed it and dismissed the suit. 


' The lower Appellate Court is of opinion 


that there is a presumption that the 
family was joint but that it eannot be 
presumed' nor is it proved that the grove 
in suit was the joint family property. The 
Court, however, finds that there was joint 
family property consisting of greves and the 
house but thatit is not proved that the 
original grant was made in favour of 
Maheshar Lal for the benefit of the whole 
family, ; HO de 

It is perfectly clear that it was not the 
grove in suit which was the subject- 
matter of the grant in 1869. It was merely 
the land on which the grove was sub- 
sequently planted., This grove could not 
come into existence without some expendi- 


ture in money and labour. There being 


a nucleus. if is reasonable tg presume that 
this expenditure came out of the resources 
of which the family was possessed., The 
onus lies on the defendant to prove that 
it was not so. He has not proved it. 

The result is that the appeal is allowed, 
the decree of the lower Appellate Court 


is set aside and that of the Dourt of 


@ o 
; 
s a 
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first instance restored ‘with coststhrough- 
out. /— >. FN ee E 
'N. H. | `, Appeal allowed. : 
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RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No. 153 or 1923. . 
June 10, 1924.. * 7 
Present:—Mr. Justice Carr. 
- J. M. MANECKJ EE--PLAINTIFFE— 


APPELLANT '', T 


0, 5 versus . 
MAUNG PO HAN—DEFENDANT— 
RESPONDENT. ` | 

Evidence Act (I of 1872),s. 99, proviso $— Pro-note 
executed as security for advancé under agreement— 
Oral evidence, whether admissible to prove nature of 
iransaction. 

Parties to what purports to be a mere promis- 
Sory-note may, contemporaneously with its exe- 
. cution and delivery, enter into another agreement 

with reference to such instrument. The terms of that 
agreement may, on the one hand, be so inconsistent 
with the terms of' the document. purporting to be a 
promissory-note as to render it clear that the parties 
never intended to invest what: seems a promissory- 
note with the attributes of an instrument really of 
that description. ~ On the other hand the terms of the 
agreement may go to show that.it was not intended 
. that the document which on the face of it is a pro- 

missory-note should not.operate as such. In the 
former class of cases the two agreements must be 
construed to be parts of but one contract, not sever- 
able by the Court for the purpose of giving to one 
of: the two parts an effect which it would have had if 
SE part alone formed the whole contract. (p. 1013, 
col. 1.] . M t 

Simon v. Hakim Mahomed Sheriff, 19 M. 368; 6 
Ind. Dec. (Nn. s.) 962, relied on. P 

Plaintiff entered into an'agreement with N for the 
supply of timber, and agreed to advance money ‘to 
him on the secuyity of a pro-note signed by H. In 
a suit by the plaintiff against .H to recover the 
amount of the pro-note, H pleaded that the suit 
Mcd a maintainable until accounts had been settled 
with: ; l 


H 


itself and to seek to enforce it without taking the 
whole contract into account; [p. 1013, col. 1.] l 

(2) that oral evidence to prove H's part in the trans- 
action was admissible under proviso 3 to s. 99 of the 
Evidence Act. [p.1013, col. 1]  . 

Ba Shein v. Emperor, 64 Ind. Cas. 33; 10 L. B. R. 
366; 13 Bur. L. T. 239; 22 Cr. L. J. 721; (1922) A. I. 
R. (L. B.) 10, referred to. 

Mr. Burjorjee, for the Appellant. 

Mr. Clark, fo the Respondent. 


JUDGMENT.—The facts of this: case 


as-found—and,I think rightly foun d 


“the Courts below are as follows.’ The 
Bombay-Bavoy General Trading Agenc 
entered into an argeement with Maung Po 

Nyein -fóre the supply of ‘timber. The 

e 6 j 


e- 2 


." MANEOKJÉR V. MAUNG PO HAN, 


t : 
Teid, (1) that” it was not open to the plaintiff to.. 
treat the  promissory-note as a separate contract in. 


BAL ac T 
(84 1. 0. 1924] 
Agency agreed to advance’ Rs. 5,000 to Po 
Nyein "onsuch securities as thought suif- 


: able.” Po Nyein offered his ‘brother, Po. 


Han, the present defendant-respendent, as 


sürety and he was accepted. Rupees 2,500 


was advanced to Po Nyein, who sigried a 
promissory-note for the amount. Po, Han 
also signed this note. Some ten days later 
a further Rs. 2,500 was paid to Po Han 
on behalf of Po Nyein, who was away in 
the jungle. Po Han alone signed a pro- 


missory-note for this sum. Both notes 


were in favour ofthe plaintiff, Maneckjee, 
who was the Manager of the Agency. ! 
"The Agency later changed its, style to 


' “The Tavoy Timbers” and it would appear. 


that Maneckjee and S.. A. Ali became 


partners in the concern. 


Some eight months after the ddvances | 


had been given the Tavoy Timbers wrote to 
Po Nyein.and Po Han énclosing an account 


in which Rs, 5,000 was shown as advanced. 


The balance due to the firm was shown 
as Rs. 2,629, and settlement ofthe account 


was demanded. Po Nyein ‘acknowledged. 


this and- asked for a week's time to reply. 
This was followed by a further letter from 
the firm ‘saying that there had . been an 


excess .credit in the first account and ` 


that the total really due was Rs. 3,049-14-9. 


To this Po Han replied that he was not. 


&.party to the contract and that his liabili- 


ty on the pro-notes could ‘only be deter- 


mined afttr accounts had been settled 
with. Po Nyein. Po Nyein replied saying, 
in effect, that he had supplied more. timber 


. than had: been credited. Both these letters . 


are dated the 9th March. On the 28th 
March Maneckjee sent a lawyer's- notice to 
Po Han demanding payment of Rs. 2,500 
on the second pro-note. Po Han replied 
that the money should be demanded from 
Po Nyein. 


1 


Then Maneckjee. at once filed, this suit; 


in his own name, on the pro-note, against 
Po Han alone. "The plaint is silent as to 
the timber contract and treats the pro- 
note as an -ordinary one. An attempt had 


been made to show’ that this Rs. 2,500 was ` 
a loan to Po Han personally by Maneckjee: 


personally, but there is not the remotest 
doybt that it was not. . 

Po Han pleaded that the suit 
maintainable until accoufits had 
settled with Po Nyein. 
have upheld this contention. 3 


“In this appeal itis eqntended “that oral | 


was not: 
been - 
Both Courts below . 


evidentie should not have been:admitted, » 


e : 
e : , 


Fr 
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The contract with.Po Nyein was in writing 
but the evidence -as to Po Han’s part in 
the transaction is purely oral. I think, 
however, that it was rightly admitted under 
proviso 3 to-8. 99 of the 
is quite clear that the contract with Po 
Nyein and the two promissory-notes -all 
formed part of one transaction and that it 
was not intended that any liability on the 
notes should attach to Po Han except on 
the failure of Po Nyein to complete his 
contract. Thus the written and the oral 
agreements together constituted a condition 
precedent to the attaching of .any liability 
under the notes, which were, as the District 
Judge says, taken merely: as security. A 
somewhat similar view was taken by Rigg, 
J., in Ba Shein v. DI DETOT Q), though with 
reference to proviso 2," 

^ in Simmon v. Hakim Mahomed Sheriff (2), 
Subramania ‘Ayyar, J., said :—“‘Of course 


parties to what purports to be a mere pro- ` 


missory-note may, contemporaneously . with 
its execution and delivery, entér into 
another agreement with reference to such 
. instrument. The terms, of that agreement 
` may, on the one: hand, be so inconsistent 
with the terms of-the document, purporting 
to be. a promissory-note, as. to render it 
‘clear that the. parties never intended to 
invest what seems a “promissor y-pote with 


the.attributes of an instrument really of - 


that description. On the’ other hand, the 
'terms ofthe agreement may .go to show 
that it was not intended that the document 
-which on the face of it is à promissory- 
note, should not operate as such. In the 
former class of cases, the two agreements 
must be construed to be-parts of but one 
. eontract, not severable by the Court for 
the purpose of giving to one of the two 
parts, an effect, which it would have had, 
if such part alone „Toed the whole 
. contract.” ; 


That-seems to me, to ine directly appli- 


cable to the prebent- case, and I agree with. 


the view there expressed. I hold, therefore, 
“that it is not opén to the plaintiff to treat 
the promissory -note as a separate contract 


in itself and to seek to enforce it without ' 


taking the whole contract into account: 
We have before us the original parties to 
the note and d are. bound by their 
"contract. 


1) 64 Ind. Cas. 33; 10 L. B. RN 13 Bur. L. '& 


239: 22 Cr. L. J. 121; (1922) A: I R., (L. B) 19 
,, 85.19 M. 368; 6 Ind. Det. m a) 962.. 


xi ^ 
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. The appeal BNI GAN dismissed with 
costa. 


Z, K, Appeal dismissed, 


dioere cc, Lol 


PATNA HIGH. COURT. 
l CIVIL “REVISION No. 302 or 1922, 
; . March 21,1923. 
Pr esent : Mr, J ustice Das and 
Mr. Justiĉe Macpherson. 
CHOTU MIAN AND OTHERS—PETITIONERSo 
versus 
PALTO GOPE AND OTHERS— 


OPPOSITE PARTIES. 
` Civil Procedure Code (Act V of 1908), s. 115— Con- 
ditional adjournment of case—Gondition impossible 


_of fulfilment—J urisdiction of Court—Revision. 


After repeated adjournments of a suit at the in- 
stance of the defendant, the Court, on a fresh appli- 
cation for adjournment being filed by the Pleader 
of the defendant (the latter being not present in per- 
son) passed an order that if the defendant paid 
Rs.-10 costs to the defendant immediately, the appli- 
cation would be allowed, otherwise the case would-be 
taken up. The costs were not paid, and the Court 


proceeded with the hearing of the suit and decreed it ex 


parte. Defendant applied to have the decree set aside, 
but his application was refused. In revision he con- 
tended that it was quite impossible for him to comply 
with theorder for payment of costs as he was not 
present in Court at the time: 

Held, (1) that the question was not whether the 
defendant could or could not comply with the order 
of the Court, buf whether the Court had jurisdiction 
to pass the order; 

(2) that the Court had jurisdiction to pass the order 


.and, especially in the circumstances of the case, no 


interference in revision was calied for. 

Civil revision from a decision of the 
District Judge, Monghyr, dated the lith 
May 1922, upholding an order of the Sub- 
ordinate Judge, Second Coust, Monghyr, 
dated the 22nd August 1921. 

Mr. Manohar Lal, for the Petitioners. 

Mr. Murari Prasad, for the Opposite 


Parties. ^ - 
JUDGMENT. 

Das, J.—This application is directed 
against the order of the learned Subordi- 
nate Judge of Monghyr refusing an appli- 
cation under .O. IX, r. 13 “of the C. 
P. ©. to set aside a decree. The suit 
was on a mortgage and was instituted on 
the 9th March 1920. The orger-sheet shows 
that the defendants contintlally asked fcr 
time and that the Court granted the defenc- 
ants many idjournments. On the l7th 
February 1921, the Court adjourned the suit 
to the 16th March 1921, on the defendant’s 
application for time. On the 16th March 
1921, both parties applied for timg and the 


Court adjourned the hearing of the suit to 


r : 
" 


- —— 
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‘the 18th April 1921, and intimated to the 


parties that it would proceed with the hear- - 


ing of the suit ọn the 18th April 1991. On 
the 18th April 1921 the defendants were not 
present in Court: The plaintiff was ready 
and was willing to proceed with the hear- 


ing of the suit. The learned Subordinate 


Judge, however, without any application on 
the part of the defendants, adjourned the 
hearing of the suit to the 28th April 1921. 
On the 28th April 1921, the defendants were 
again absent. The plaintiff, however, ap- 
plied for time and the learned Subordinate 
Judge adjourned the hearing ofthe suit to 
the 30th May 1921. The plaintiff was ready 
and the defendants again applied for time. 
The learned Subordinate Judge adjourn- 
ed the hearing of the suit to the 28th 
June 1921, and directed that the parties 
must be ready to produce evidence on the 
date fixed. On the 28th June' 1921 the 
, plaintiff wasagain ready and the defend- 
ants again applied. for time. The learned 
Subordinate Judge declined to allow time 
and intimated to the parties that he would 
proceed with the hearing of the suit the 
next day. On the 29th June 1921 the de 
fendant made another application for time. 
The learned Subordinate Judge, thereupon, 
passed the following order, “Defendant 
again applied for time. His application 
may be allowed if he pays Rs. 10 costs to 
the plaintiffs impediately. The case will 
be taken up to-day if costs be not paid”. 
The eosts were not paid and the learned 
Subordinate Judge thereupon proceeded 
with the hearing of the suit'and passed an 
ex parte decxee in favour of the plaintiff. 

It is contended on behalf ofthe petition- 
ers by Mr. Manohar Lal that it was quite 
impossible for the defendants to comply 
with thé order of the learned Subordinate 
Judge passed on the 29th June 1921 since 
the defendants were not present in Court 
and were not aware of the direction which 
the Court made upon them to pay Rs. 10 as 
‘cost to the plaintiff. The question is not 
whether the defendants could or could: 
not comply with the order but whether 
the learned Subordinate Judge had juris- 
diction to pas$S the order which he ‘did 
in fact pass. In my opinion his jurisdic- 
tion to pass the order which he did pass on 
the 29th Judge was complete. The order 
was a conglitional order, and the condition 
not having been satisfied the learned Sub- 
ordinate J ydge was right in proceeding 
with the bearing of-the suit.-- The: cost 
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1921 to the opposite party. 


[84 I. C. 1924] . 


which he allowed to the opposite party was 
Rs. lOand the Pleader who appeared for 
the petitioners might easily have,paid that 
amount to the opposite party it he wanted 
to save the sit. But we are in this 
‘case not concernéd with the question whe- 
ther it was possible for the defendants to 
pay the adjournment costs on the 29th June 
The learned 
Subordinate Judge acted with jurisdictian 
and it is impossible for us, especially hav- 
ing regard to the history of the suit, to in- 
terfere witlr his order. 

I would accordingly reject this application 
with costs. -Hearing fee one gold mohur. 

Macpherson, J.—I agree. 

N, H, Application rejected. 


CALCUTTA HIGH COURT. 
APPLICATION FOR INJUNCTION IN SUIT 
No. 128 of 1924. °° 
April'14, 1924. i 
- Present :—Mr. Justice C; C. Ghose. 
IMPERIAL TOBACCO COMPANY, Lr».— 
' PLAINTIFFS—APPLICANTS 





MN versus l 
ATLANTIC TOBACCO Co.—DEFENDANTS 
—HRESPONDENTS.  : 
Trade mark—Infringement—Court, . duty of—-Re- 


.semblance, how determined. 


For determining whether there has been any in- 
fringement*of a trade mark the Court must aet upon 
its own view on a comparison of the marks or designs 
after paying due attention to the evidence adduced 
before it. [p. 1016, col. 1.] s 

Payton & Co., Ld. v. Snelling, Lampard & Co. Ld., 
(1901) 17 R. P. C. 628; (1901) A. C. 308; 70 L. J. Ch. 
644; 85 Le T. 28% Schweppes Ld: v. Gibbons, (1905) 22 
R P.O.113/and In re, Farrow's application, (1891) 63 
L. T. 233, referred to. 
that while the Judge 


The, true view is 


must not surrender his own independent judgment’ 
to any witness whatsoever, he must, at the seme: 


time, in order to arrive at a proper conclusion, not 
disregard the evidence adduced in the particular case 
before him. [p. 1016, col. 1.1 ; 

In finding out the amount of resemblance between 
two articles, not only must the Court look at the dis- 
tiriguishing features, i.e., dissimilarities, but it must 
look at the articles as wholes and come to a decision, 
[p. 1016, col. 2.] "n 

Mr. W. W. Page, for the Plaintiffs. 

Mr. N. N. Sircar, for the Defendants. 

JUDGMENT.—This is a 
tion on behalf of the plaintiff Company for 
an injunetión restraining the defendants, 
their servants and agents from advertising, 
offering for sale, selling or«otherwise deal- 


ing in cigarettes contained in the packet or. 


envelope of which annexure B ‘to the plaint 
is a specimen, or in any packet, eifvelope or 
otherereceptacle which is a colourable 
imitation of the packet o» envelópe owned 


is an applica- . 


Cr e ee 


Pd 
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and used by the plaintiff Company of which 
annexure A to the plaint is a specimen and 
from using the name Padri in connection 
with cigarettes sold -by the defendants. 


‘The facts are as folloys:—The plaintiff 


Company state that they have manufactured 
and sold since 1910 a brand of cigarettes 


-called Pedro cigarettes, which is. put up 


for sale and sold in packets or envelopes ‘of 
a special and distinctive design, colour and 


getup. They also state that they are entitl- 


ed to the exclusive right of usor of the 
said name Pedro in connection with the 
cigarettes in question. They state further 


.that.the said cigarettes have acquired con- 


siderable popularity and a good reputation 


in India and Burma and are known and: 


recognised by purchasers in such: market 
by the said packet or envelope as also by 
the said name Pedro as being the manu- 
facture or merchandise of a particular per- 
son. According to the plaintiff Company, 
the average monthly sales of the cigarettes 
amount to 45 millions, such sales being 
effected throughout India and Burma. The 
plaintiff Company allege that the: defend- 
ants are manufacturing or causing or pro- 
curing to be manufactured and advertis- 
ing, offering for sale and selling in Caleutta 
and elsewhere a certain - brand of cigarettes 
called Padri cigarettes which are of a 
quality inferior to that of the Pedro ciga- 
rettes and that the conduct of the defend- 
ants is.intended and likely to deceive in- 
tending purchasers desirous of purchasing 
the said Pedro cigarettes of the plaintiff 
Company and to cause them to believe that 
the said Padri cigarettes are the cigarettes 
of the plaintiff Company and by reason of 
such deception arid belief so induced, to 
purchase such Padri cigarettes as and in- 
stead of the said Pedro cigarettes. In 
other words, the plaintiff Company charge 
that.the defendants are now passing off 


' cigarettes which are not the goods of the 


plaintiff Company, as and for goods of the 
plaintiff Company. In these circumstances, 
the plaintiff Company pray for an orderas 
is indicated above. In support of the 
plaintiff Company’s application. the affida- 
vits of; three persons named Muhammad 
Usman, A. @ Jones and H. J. E. Abbott 
have been used before me. In addition 
thereto, there are certain other affidavits, 
being the affidavits of persons who had 
been’ instructed by the, plaintiff Com- 
pany. .to go. ou, into the market and 


- M^ 


purchase certain quantities of Padri ciga- 


1 
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rettes, The defendants deny that the colour, 
design or get-up of the said packets or 
envelopes of the Pedro cigarettes is special 


. or distinctive, and that dealers or purchasers 


recognise such cigarettes when sold in 
packets and envelopes under the name 


.Pedro as ,being the manufacture or mer- 


chandise ef a particular person or of the 
plaintiff Company. They also deny that 


 &ny packets or enyelopes containing Padri 


cigarettes which have been offered for sale 
closely resemble any packets or envelopés 
in which the plaintiff Company offer their 
‘Pedro cigarettes for sale. They also deny 


. that by the use of the name Padri, they in- 


tend to deceive orin fact have deceived 
purchasers, even if unwary, desirous of pur- 
chasing the cigarettes of the plaintiff Com- 
pany-into the belief that the cigarettes manu- 
factured by the defendants are cigarettes 
manufaetured by the plaintiff Company. 
They urge that the Pedro and Padri cigar- 
ettes, as put up in packets are quite differ- 
ent in design, colouring and general get-up 
and that the Padri cigarettes cannot, there- 
fore; deceive the ordinary Bazar purchasers. 
Leàrned Counsel on behalf of the plaintiff 
Company has drawn attention to the follow- 
ing resemblances in the get-up of the Pedro 
and. Padri cigarettes :—In the case of the 
Pedro cigarettes, there are à crown and glory 
or what is called radiating streams of light 
and the colouring is «f green, white and 
gold ; in the ease ofthe Padri eigarettes, 
therearea crown and a glory and a book and 
the colouring is of dark green, white and 
gold, with some amount of black thrown in. 
He has also argued that i$ is entirely a 
matter for the Court whether the degree 
of resemblance between the two mames of 
Pedro and Padri and between the two 
designs of get-up is such as is likely 
to ‘deceive purchasers. In other words, the 
contention is that the Court has to be 
satisfied that the defendant's conduct, is 
calculated to pass off other goods as those of 
the plaintiff Company or at least to produce 
such confusion in the minds of probable 
customers or purchasers or other persons 


. with whom the plaintiff Company have 
"business relations, as would be likely to 


lead to the other goods being bought and 
sold as goods ofthe plaintiff Company. A 
fraudulent intention is not necessary; as 
has been said, "the law does not take notice 
of a fraudulent intention in à man's mind, 
if he does nothing to carry out the fraud." 
It is, therefore, contended that the whole 


6 


i 
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.Qquestion turns upon this as to whether or 
‘not the Court will believe’ that there ‘is 
any probability of deception and that in- 
stances of actual deception: ‘need - not be 
proved if the Court is otherwise satisfied of 
the probability of deception. ; 

As has been said in numerous: cases, the 
appeal isto the eye of the Judge: and ` the 
Judge must, in the end, act upoh his own 
view on a ‘comparison of the’ marks or 


. designs after: paying due attention to the. 


evidence adduced before him:. See in 
this connection Payton & Co., Ld. v. Snelling 
Lampard & Co. Ld. (1), Schweppes Ld. v. 
Gibbons (2), In re Farrows application (3) 
where it is said that the questions to be de- 
cided partly by the Judge's eyesight and 
partly by the view of the evidence’: Bourne 
v. Swan E. Edgar, Ld, (4), Alaska Packer's 
Association v. Crookes (5). It has sometimes 
been said that the result of the cases is that 
unless it is left to the eyesight of the Judge 


to judge for himself, there is practically no ` 


evidence open to the plaintiff in an action 
of this nature. In my opinion the true 
view is that while the Judge must not 
surrender his own independent judgment 
to any witness whatsoever, he must, at the 
same time, in order to arrive at a proper 
conclusion, not disregard the evidence ad- 
duced in the particular case before him. 
‘One of the points raised bearing on the 
question f the probability. of deception i is 
the similarity in the two names, 7. e. Pedro 
and Padri. 
Cheshire and Manchester Brewry Go. v. 
Manchester, Brewery Co. (6) Lord "Halsbury, 
L. C., observed as follows:—“Is this name 
sO nearly resembling the name of“ an-. 
other firm as to be likely to deceive? 
That is a question upon which evidence of 
course mighf be given, as to whethlér or 
not there was another brewery either in.the 
one place or-in the other, or whether there 
were several breweries nearly resembling 
it in name; what the state of the trade was, 
and whether there was any trade name: 
All those are matters which are proper to 
be dealt with upon evidence; but upon the 


one question which your Lordships have. - 


cia (1901) 17 R. P. C. 628; (1901) A..C. 303;.70 Le J. 

h. 644; 85 L. T. 287. 

u^ (1905) 22 R. P. C. 113. 

43) (18911 63 L. T. 233. 

- 41 (1903) 1 Ch. 211; 72 L. J: CH? 168; 51 W: R. 218; 
87 L. T. 589; 19 T. L, R. 59; 20: R.P, O. 105. 

T NIAE. 

(6) J, Oh, 74;. 79.L, T, 645; 
pe L. R, 118. W 
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In the case of the North ` 


. defendant's goods 
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to decide, whether the one name is so near: 
ly resembling another as to be. calculated 
to deceive, lam of opinion that no , witness 


would be entitled to say that, and for this ` 


reason : that that is the very question which 


. your Lordships h&ve to try.” 


Bearing these principles in: mind the A 


question whieh I have got to answer on the `: 
evidence before me .in-this-application’. is 
whether there is probability..of deception. ;. 
in other words, whether the degree of re- 
semblance between the two ‘names and 
between the two designs of get-up-is such 
as is likely to deceive. In considering this 


. matter I must pay attention atthe same 


time to the question as to who. are the per- . 


. sons whom the resemblance is likely to 


deceive. They are the persons who are . 


likely to become purchasers of the goods 
put upinthe packets before me; 2. e., the 


ultimate purchasers'in the Indian market, . 


many of whom are unacquainted with, the 
English language and most of’ whom are 
iliterate. In the second place, in finding 
out the amount of resemblance between the 
two packets, not only must one look at the 
distinguishing features, 1. e., dissimilarities, 
but one must look at the wholes and come: 
to a decision. I do not agree that each 
resemblance is to be taken by itself and a 
conclusien is to be based thereon. A 
great deakof stress has been laid upon what 
1s described as the leading feature, namely, 
the resemblance between the two names. 


In’ my! view, not only must.this leading -'. 
feature, as'it is called, be taken into:con-> .. : 


sideration, but I must look at. the two get- 
ups as wholes and while not disregarding . 
the parts which are common to the trade, 
I must try to find.out whether.the plaint- 
iff Company are able to. make out that the 
are like the plaintiff 
Company s by reason.of something peculiar 
to the plaintiff Company and by reason of 


. defendants having adopted .some mark or . 


device or label, or r something of that kind, 
which distin guishes the plaintiff Company's 
goods from other goods which have; like 


— 


those goods, the features common to the . 


trade. I have looked at the two get ups . 


as wholes in the light of what I have said 
above and Í confess that when I look at 
the wholes, it ‘appears to me that the dis- 
similarities are not enough to make the 
wholes dissimilar. In other words, after, 


paying full attention to Mr. Sircar's criti- - 


cism of the allegations in the, plaint and 


(cr 


of the affidavits which. Have been used, be. 


Lad 
- 
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fore me on behalf of the plaintiff Company, ' 


I am constrained to come to the conclusion 
that the defendants' acts, have been such 
as are calciflated to deceive persons buying 
the defendants’ goods intg the belief that 


they are buying the' plaintiff Company's, 
goods. Having. regard to this eonclusion .. 


1 must make the. order 
costs in the cause. -.. - 


asked for. Costs, 
K. 8, D. | Application granted. ' 





ALLAHABAD HIGH COURT. 
SECOND CrviL Appears Nos. 354 AND 355 ` 
`- oF 1922, l 
November 21, 1923. 
. Present :—Mr. Justice Lindsay and 
Y Mr. Justice Sulaiman. 
GANESH. 


; Versus ` = 
JAI MANGAL SINGH. AND ANOTHER— 
..o* PLAINTIFES— RESPONDENTS. > € 
Custom--—Pre-emption— Wajib-ul-arz, presumption as 
to—-Absence of evidence of transfer, whether rebuts 
presumption. ! : 
A record of pre-emption set forth in a wajib-ul-arz 
must be presumed to be a record of. custom, and the 
presumption i3 not rebutted merely by the fact that 
Bo of actual transfers is forthcoming [p. 1018, 
coi. i. ; Pis 
Sarju Rai v. Bhuinlot Misir, 11 Ind. Cas. 258;8 A. 
L. J. 947, followed. .. 


* 


Second appeal from a decree of the. 


Second Additional District Judge, .Gorakh- 
ur. .* | E, aS e | 
Dr. S&S. .N. Sen, for the Appellant. 


Mr. N. Upadhiya, for the Respondents. _ 


JUDGMENT.—These two appeals have 


been heard and argued together and are to. 


be decided on one common ground, The 
question in both cases is whether the 
existence of the custom of pre-emption was 
established. The lower Appellate Court has 
held that-the custom was established and 
it has .given -a decree for pre-emption 
accordingly. l | é 

Tt is now argued before us that the evi- 
dence upon which: the learned Judge relied 
in. his finding was not adequate to establish 
the existence of the custom alleged. | 

We may say at once that the case in mary 
respects resembled a case which was report- 
ed in Sarju Rat v.-Bhuinlot Misir (1). 

The principal piece of evidence upon 


which theplaintiffs took thejr stand was a, 


d) 11 : Ind, Cas. 258; 8 At, J. 947. 4 i n 


M 4 * 
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wajib-ul-avz. prepared : in the year 1860. It 
is admitted before us that no qwajib-ul-ave 


tod 


for the Settlement.of 1833 was before the 


Court.. ~ , D 
We start, however, with this wajib-ul-arz 
of-1860 and on the principles which govern 
all the decisions in matters of this kind it 
must be presumed that the record set forth 
in this wagb-wl-arz is a record of custom, 
and there can.be ng doubt that a custom of 


_ pre-emption is set out in the wajib-ul-arz. 


The presumption, however, may be overturno 
ed by.other.evidence and we.have, therefore, 
to.see what was the nature of the attempt 
made:in the Courts below to. overthrow this 
presumption. Dr. Sen has taken his stand 
upon the -entries inthe document known 
as the kaifiat sherista nizamat. That docu- 
ment and the other kaifiat, namely, the 
kaifiat mahtavi are on the record. 


Now, it is undoubtedly stated in the kai- 
fiat sherista nizamat that up till the year 
1833 the settlement of this village was made 
with a single person who was apparently a 
Raja. After that time we find that the 
settlement is made with a numerous body 
of proprietors, all .Thakurs, and the Raja is 
treated as excluded from the settlement. He 
is allowed a.certain malikana allowance as 
the excluded superior proprietor. From what 
we can gather, this arrangement has con- 
tinued down to the latest date regarding 
which we have any evidenc in this case. 


It cannot, however, be properly argued 
from this material that no custom could 
possibly have come into existence prior to 
the year 1833 on the ground thas the village 


-was the property of a single owner. The 


fallacy in our opinion is the assumption 
that there was a single owner. Having 
regard to what took place at the Settlement 
of 1833 when numerous body of co-sharers 


were admitted to engage for the Government 


revenue, it seems to us highly probable, 
that the constitution of this village had 
been the same.foralong period. .At any 
rate it is more reasonable to assume this 


‘than to assume thecontrary. Itis stated 


in the Gazetteer of the Gorgkhpur District 
that in a great many of thése Rajas there 


‘were large numbers of birtyas who were 


treated as inferior proprietors. It seems to 
have been the policy in the earlier years of 
the British Administration to deal.with the 
superior proprietor and to take the revenue 
engagement from him but this pglicy was 


` reversed and from.the year 1833 settlement 
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' began to be made with the birtyas who were 
‘in fact the real owners of the villages. 

The co-existence of these superior and 
under-proprietors ought, we think in the 
circumstances, to be assumed and we do not 
think it would be.safe to argue in the 
' present case that there was only a single 
proprietor up to the year: 1832 and that for 
that reason nocustom could hate then come 
into existence. The Judge of the Court 
below we think dealt with this part of the 
case on these lines. 

Then there remains the further argument 
that it has not been shown by the plaintiff 
in this case that the custom could have 
grown up inasmuch asitis said that no 
evidence of transfers is forthcoming. that 
is to say, transfers to which the custom 
would attach. The same argument, however, 

was raised in the case which we have already 
cited from the 8th Volume of the A.L.J.R. 
[Sarju Rai y. Bhuinlot Missir (1)] and 
so far as we can see it; was. considered 
of.no avail for the purpose of over-turn- 
ing the presumption which was raised by 
the wajib-ul-arz (in that case too the wajib- 
ul-arz was of 1860). Having regard to all the 
facts which have been brought before u$ 
in connection with the documentary evi- 
dence we think that the judgment of the 
Coürt below ought to be affirmed and we, 
therefore, dismiss these appeals with costs 
including in this Court fees on the higher 


scale. The order saying execution is dis- 
charged. 
K. 8. D. 


Appeals dismissed. 


Cee Bee) 
a 
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CALCUTTA HIGH COURT. 
ORIGINAL CIVIL. 
'June 18, 1924. 
, Present :-eMr, J ustice C. C. Ghose. 
In re ALLIANCE BANK or SIMLA 
IN LIQUIDATION. 

Company-—Banking- transactions—Clearing house— 
Dishonour: of cheques—Debit clearing vouchers— 
Failure ef Bank---Liquidators, liability of. 

On. April 27, 1923, certain cheques drawn on the 
Chartered Bank and delivered to the Alliance Bank 
by some of Bs customers were, in accordance with the 
ugusl precios handed by the Alliance Bank's clearing 


In ve ALLIANCE BANK OF SIMLA IN LIQUIDATION, 


f 
ji 

i84 I. C. 1924) 
‘clerk to the Chartered Bank's clearing clerk, and 
credit and debit entries were consequently made in 
the books of the Imperial Bank of India.. On exa- 
mination, however, the cheques were nt found to ‘be 
in order and the Chartered Bank accordingly dis- 
honoured them and. returned them the same day to 
the Alliance Bank with a memo explaining the reason 
‘for dishonour. The Alliance Bank, therefore, gave to 
the Chartered Bank three debit clearing vouchers in 
return a the cheques, but as it closed its doors the ` 
same day, the Imperial Bank refused to put the 
vouchers through the clearing on: the next morning. 
The Chartered Bank requested the Alliance Bank to 

' pay the amount of these vouchers but the Alliance 
Bank refused to do so. Thereupon the Chartered 
Bank applied for anorder that the Liquidators of the 
Alliance Bank be directed to pay the amotint of these 
vouchers : 

Heid, that the Alliance Bank receivdd this cheques: 
as agents for collection; jp. 1020, col. 2.] 

(2) that there was. no relationship of debtor and 
creditor as between the Alliance Bank and their 
customers and, therefore, the liquidators must pay 
out of the assets in their hands the full amount 
claimed by the Chartered Bank. [ibid. 

In re Farrows Bank Ltd., 923) i Ch. 41; 92 L. 
J. Ch. 153; 128 L. T. 332; 66 S. J. 78, referred to. 


Application by the Chartered Bank of 
India, Australia and China against the 
Liquidators ofthe Alliance Bank of Simla, : 

t 

Messrs. J. Langford James, and T. Ameer 
Ali, for the Chartered Bank, | ; 

Mr. W.K. Page, for the Liquidators. 


JUDGMENT.—This is an application 
on behglf of the Chartered Bank of India, 
Australia and China for an order thatthe 
Liquidators ofthe Alliance Bank of Simla, 
Limited, be directed to pay the Chartered 
Bank the amount of three debit clearing - 
vouchers referred to in the petition in full .: 
and that the costs of tlie application be 
paid out of the assests ot the Alliance Bank 
‘of Simla, Ltd. 

The facts are as ‘ieee: —The Imperial 
Bank of India perform in Calcutta the: 
functions ofa clearing house to the various 
Banks. The Chartered Bank and the Alli- 
ance Bank are members of the said cleating. 
house. The practice of the clearing house 
‘in April was as follows: —Olearing took 
place twice daily, once in the morning at 
12 and once in the afternoon at 3 except on 
Saturdays when the hours were 12 noon and.’ 
1. P.M. The various Banks sent clerks to the 
clearing house to whom were handed over 
all cheques drawn upon «their respective 
Banks, Those eheques were then &ccording 
to the applicant Bank, pr ovisionally debited 
against the respective ‘Banks in the accounts 
kept by the Imperial Bank of India and 
“provisionally credited in favour of the 
Banks producing thêm. The Süeques -were 


® * 
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then taken -by. the various clerks to their 


respective Banks ‘for verification and ap- 
proval. ease’ of ‘non-payment of any 
documents they Were to be returned to the 
Bank which had originally eut them'through 
‘the clearing before the fixed hours— first 


clearing cheques, 2 o'clock ; second clearing : 


cheques 5'clock, and they were to be ex- 
changed for debit notes to go in at the. 
next.clearing.. If the return. was made 
"after the second clearing, then a cheque on: 
the Imperial Bank of India might be given 
in exchange On Saturdays unpaid cheques’ 
were to bé returned, so às to:reach the 
Bank that*sent them by 2-30 P. mM., when 
the debit notes were handed in. The ac- 
count of the Imperial Bank, of India was 
then adjusted accordingly. The Imperial 
Bank of India deputed one of the clerks to 
arrange settlement of the balances due to 
‘or by the different Banks, receiving from 
the Banks which were debtors on general 
balances, vouchers in approved form autho- 
rising the transfer of the balance due 
from respective accounts current to credit 
of clearing Banker’s account and granting 
to those which were creditors, vouchers 
- authorizing the transfer of the balance due 
from the clearing Banker's account to credit 
of their accounts. : 

. On April 27, 1923, certain cheques’ of 
which particulars are mentioned below, 


drawn on the Chartered Bank and delivered ' 


to the Alliance Bank by -certain of the 
latter’s ‘customers for credit of their ac- 
counts werein accordance with the usual 
. practice, handed by the Alliance Bank's 
clearing -clerk to the Chartered Bank’s 
clearing. clerk and credits and debits were, 
according to the applicant Bank, provisional- 
ly made by the Imperial Bank of India 
in the accounts. of the said two Banks 
with the Imperial Bank of India. The 
. Alliance Bank received provisional credit 
for the cheques delivered and the Chartered 
Bank was provisionally debited . with the 
amount of ‘the said cheques. The cheques 
were then brought away by the Chartered 
Bank’s clearing clerk to the Chartered 
Bank for examination. On examination, 
however, it was found that the said cheques 
were not in ordtr; at any rate, they wete 


1 | 
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the Alliance Bank handed to the Chartered 
Bank vouchers ‘described as debit clearing 
vouchers. According to the applicant Bank, 
these vouchers would, in the ordinary 
course of. business, have been sent in by 
the Chartered Bank to the clearing house 
the following morning in order that the 
provisional' entries relating thereto might 
be re-adjusted. At the close of business on 
April 27, 1923, the Chartered Bank held 
three debit clearing vouchers on the Alli- 
ance Bank for Rs. 64, Rs. 112-80, and 
Rs. 8,537-8-0 amounting in all to Rs. 8,714. 
The Alliance Bank of Simla, Ltd., closed 
its doors and suspended payment at the 
close of business on April 27, 1028. Owing 
to this event the Imperial Bank of India 
refused to put the three debit clearing 
vouchers through the clearing on the 
morning of April 28, 1923 and to re-adjust 
the entries accordingly. The result was 
that the Alliance Bank received credit in 
the clearing for the said three debit clear- 
ing notes amounting to Rs. 8,714 and con- 


‘sequently, it is alleged, that they held 


funds to which they had no claim whatso- 
ever but to which the Chartered Bank was 
entitled. The Chartered Bank requested 
the Alliance Bank to pay the amount of the 
said three debit clearing vouchers in full, 
but the Alliance Bank failed and refused to 
‘do so, but offered to pay 50 per cent. of the 
amount in question on application. 


The question now for decision is whether 
the Chartered Bank are entitled to receive 
payment in full of the three debit clearing 
vouchers and to demand that cyedit entries 
should be made in their account in the 
clearing with regard to the said three 
debit clearing vouchers received by them 
on April 27,1923, that being the last day 


“on which the Alliance Bank did business. 


According to the liquidators of the Alli- 
ance Bank of Simla, Ltd., there were no 
provisional credits or debits as suggested 
by the Chartered Bank and that the posi- 
tion was as follows :—Each Bank was entitl- 
ed ‘to receive from the Imperial Bank in 
accordance with the said rules a voucher 
authorizing the transfer, from its clearing 
‘Banker’s account with the Imperial Bank. 


not such as the ;Chartered Bank was pre- such amount as might be found to its 


pared to accept, and they were aecordingly 
dishonoured by the Chartered Bank and 
returned she same day to the Alliance Bank 
with a memo, atta@hed giving the reason 
for dishonour, In exchange for the cheques 


4 


credit on striking a balance in respect of 

the aggregate credit and debit entries in 

such clearing Banker's account, on comple- 

tion' of each clearing, without regard to the 

dishonour by it or by the drawee Bank of 
| 


, 1020 


any cheque or other document included 
in such aggregate debit or credit entries in 
such account. In like manner, each Bank 
. was required by the said rules to deliver 
to the Imperial Bank a voucher authorizing 
the transfer, from its aecount curreut with 
the Imperial Bank to the credit of tts clear- 
ing. Banker's account with the Intperial Bank, 
ofsuch amount as might be ound to its 
debit upon such balance as aforesaid, with: 
out regard to the such clearing Banker's 
eaccount, In other words, iv is suggested 
‘that the credits and debits referred to 
above were irrevocable and the three debit 
clearing vouchers referred to above were 
and must be treated in the same manner 
as cheques drawn on the Bank signing the 
same in favour of the Bank to which the 
same were delivered and to be included 
in the cheques and vouchers handed over 
at the next clearance by the Bank holding 
the same, to the Bank on which they were 
drawn or by which they were payable. 

"| ‘Now what is clearing house? The clear- 
ing house is a place of meeting of the re- 
presentatives of the members of the Cal- 
cutta Bankers Clearing House where an 
exchange of cheques, etc., takes place in 
lieu of direct presentation at the offices of 
the Bank where such drafts are made pay- 
able.  Balanees are struck between each 
of the clearing Banks in manner provided 
for by rr. 7 and 9 of dishonour by itor 
by the drawee Bank of any cheque or other 
document included in the said aggregate 
debit or credit entry in the regulations for 
the Caleutta Banker's Clearing House, The 
objeet of the agreement is really to dispense 
with the use of coin or Bank notes in the 
settlement oflarge transactions that neces- 
sarily take place there. 


The next question is, on the facts present- 
ed before me, what was the position of 
the Alliance Bank of India, Ltd., when 
they received the cheques in questions from 
their customers for credit of their accounts? 
Did they receive:as agents for collection 
or as holders for value ofthe cheques? The 
character in which the Alliance Bank receiv- 
ed the cheqgyges in question is a pure 
question of fact: Maclean v. Clydesdale 
Banking Co. (|) but it is of importance in 
determining the question raised therein. 
I incline to the opinion that they received 
the saide.cheques as agents for collection, 
because of the fact that after the dishonour 


a e 3 
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of the cheques in question by the Chartered 
Bank, the Alliance Bank of Simla, Ltd., 
reversed their original credit to their con- 
stituent’s accounts in respect ofethese very 
cheques, This is expressly stated in para. 
7 of the petitidh of the Chartered Bank 
and not denied in the affidavit of Mr. 
Clarence Ashworth. who is one of the 


Liquidators of the Alliance Bank of Simla, © 


Ltd. ! 

The action of the Alliance Bank of Simla, 
Ltd., in reversing the credit to their con- 
stituent's account in respect of these very 
cheques was consisten$ only with their 
having received the cheques ag agenis for 
collection and with the fact that they never 
placed any money to their customer's credit 
to draw upon.’ 

If, as a inatter of fact, the proceeds of 


these cheques had been actually collected ` ` 


and the relationship of Banker and customer 
established, it would not have been open 
to the Alliance Bank to reverse their original 
credit to their constituent’s account. This 
strengthens the conclusion that the cheques 
in question were not finally cleared. 
it would, therefore, follow that the moneys 
represented by these cheques were never in 
fact collected by the Alliance Bank of Simla, 
Ltd., at a time when they were entitled 
to claim them as part of their assets: In 
re Farrows Bank, Ltd. (2). There was in 
fact no relationship of debtor and creditor 
as between the Alliance Bank and their 
customers and, therefore, my opinion on 
the facts presented before meis that the 
Liquidators of the Alliance Bank of Simla, 
Ltd. must pay out of the assets in their 
hands the full amount claimed by the Char- 
tered Bank in their application. I am not 
unmindful of Mr. Page’s vigorous argument 
based on the words of the regulations of 
the Calcutta Bankers Clearing House and 
on the words used in the three debit notes 
signed by the Alliance Bank of Simla, Ltd ; 
but 1 must look at the substance of the 
transaction and resist being led by mere 
forms or words; and looking at the sub- 
stance of the transaction, my opinion is as 
indicated above and further, that the credits 
and debits,in the books of the Imperial 
Bank of India were not irrevocable. The 
liquidators of the Alliance Bank must pay 
the costs of this applieatidn. The liquida- 
tors will retain their own costs. 

K. S, D. Application granted. | 

(2) (1923) 1 Ch. 41; 92 I, J.-Ch. 153;, 128 L. T, 
332; 66 S. J. 78, . 3 
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^.— RANOOCON HIGH COURT. 
Civiu MISCELLANEOUS APPFAL No.. 4 oF 


4 August 20, 1924. 
Present. C Mr. Justice a oung and 
Mr. Justice Carr. — 
COALFIELDS or BURMA, LiMITED— 
APPELLANTS 7 
-VETSUS co ` 
H. H. J OHNSON —RESPONDENT: 
. Evidence Act (I of 1872), s 
writing--Terms not 
proved—Companies Act (VII of 1913), s. 162 (5)— Joint. 
Stock Company—Omission to comply with statutory 
notice—Neglect. ` 
Where all the terms of an agreement have not been 
reduced to writing,.s. 92 of the Evidence Act does not 
apply and the terms which have not been incorporat- 


s. 92--Agreement in: 
incorporated, whether can be: 


COALFIELDS OF BURMA Lib. V; JOHNSON. ` 
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could be given of it a8 the terms under 


‘which he was employed had been’ reduced 


to ‘writing in the Company's letter to him 
of the 3rd November- 1921, in which there 
was no reference to the payment of the 


à petitioner s remuneration being dependent 
upon the Company getting beyond the prov- 


ed in the agreement. can be proved by oral evidence. ` 


[p. 1022, col. 1. 

The omission of a Joint Stock Company to comply 
with a statutory notice requiring payment of a debt 
is not neglect within the meaning of s. 162 (5), Com- 
panies Act, unless there is no reasonable cause for the 
omission. [p. 1022, col. 1.]' 


- Inre London and Paris Banking Corporation, “(187 5) 


19.Eq. 444; 23 W. -R. 643, followed. 


Civil miscellaneous appeal from an order. 


of the O. S. in C. M. No. 165 of 1923. 
"Mr. Keith, for the Appellant.: 
Mr. MeDonnell, for the Respondent. 


: JUDGMENT.—This is an appeal 
from an order staying the winding up ofa 


Company on certain conditions, which the 


appellant claims should never have been 
imposed. 


^" The respondent had. applied for a wind- , 


ing up order under s. 162 (5) of the Indian 
Companies’ Act-in ‘that he, a, creditor for 


_ovér Rs. 500, had, on the 97th J'uly 1923, 


served a notice under his hand requiring 
the Company to- pay to him the. sum ‘of 
Rs. 31,494 being balance of salary at 
Rs. 2 000 per month due under an agreement 
and other sums ánd the Company had for 


three weeks thereafter neglected to pay the 


sum or to.seeure or compound for it to his 
reasonable satisfaction and was, therefore, 
deemed in law to ‘be unable to pay its 
debts. - : 

The Company NG TT the debt was 
not presently due, for that it was.one of the 
terms of his engagement that he should 
not draw his salary, though it «was to be 
credited to him monthly, until the Company 
was beyond the proving stage and earning 
revenue. If this$ a bona fide defence, it 


varying, 


ing Stage and earning revenue. We agree 
that, if it was a defence the Company were 


precluded by law frpm raising, it must be 


treated as non-existent We also hold that 


if it was not a defence the Company were o 


précluded from raising, it must be con- 


< sidered a bonafide defence thetruth orfalsity 


of which must be decided in a regular suit. 
We have, therefore, to consider whether 
s. 92 of the Evidence Act forbids such a 
defence to be raised. 

‘Section 92 runs as follows:—' "When the 
terms of any such contract (i.e. as has been 
reduced to-the form of a document)...... have 
been proved according to the last section, 
no'evidence of any oral agreement or state- 
ment shall be admitted, as between the 
parties to any such instrument or their re- 
presentativesi in interest, for the purpose of... 
adding to, or subtracting from, its 
terms." 

.Now the letter of the 3rd November 1921 


on which reliance is placed as containing 
the terms of the contract, ran as follows:— 


“We have to inform you that you were duly 
elected to the Board of Directors of this 
Company on the Ist September 1921, that a 
remuneration of Rs. 2,000 per mensem was 


‘sanctioned for you as Consulting Engineer 


tothe Company as from the doi J en 
1921." : 

Then followed othér matters. 

It will be seem that the letter in question 
contains only one term.of the agreement 


‘though perhaps the most important one: 


nothing i is said as to travelling expenses, 


though. jt is evident from a private letter 
-written by Colonel Frank Johnson and put 


in evidence by the respondent that when 


. ihe original offer was made to him he was 


.jn Canada and received .a telegram: 


"Are 


you willing drop Canada and come Burma 


is quite clear that the petition must, as the ` 


learned Twal Judge said, be rejected, He, 
however, went on to hold that even asgum- 


ing this arian gemept wis made, no evidence .'. parties. 


|. 
; 


similar terms provided all panties consent :' 


‘nor is anything said as to leave and leave pay; 


nor is anything said as to the duties to be per- 
formed by the respondent and the only con- 
clusion at which we can arrive is that there 


were other terms settled perhaps verbally - 


. and that this scrap of paper does not contain 


* all the terms-of the agreement between the 
Mug is really sufficient fog the dis. . 


. i e 
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posalofthe matter, for if the letter does 
not contain all the terms of the agreement 
s. 92 does not apply and the “question 
whether this particular term was included 
or not must be left to be decided in a suit, 
for the omission of a Joint Stock Company 
to comply with a statutory notice requiring 
payment of a debt is not negletj within the 
meaning Of the sub-section, unless there is 
no reasonable cause for the omission: Im re 
Landon and Paris Banking Corporation. (1). 
Here there was reasonable cause, if the story 
of the Company is true, and we are not pre- 
pared totry on affidavits the disputed ques- 
tion of its truth or falsity. It is essentially 
a question for a suit, with cross-examination 
on each side. 
this and did not embark on the question of 
its truth or falsity, but merely contented 
himself with a discussion of the question 
whether the defence could be proved or 
not. He came to the conclusion that whether 
true or false, it could not be proved. We 
have come to the conclusion that it can be 
proved and that the question of its truth or 
falsity must be tested in a suit. We, there- 
fore, set aside the order of the Trial J udge 
ordering the deposit of the amount claimed 
as a condition of not making an order of 
winding up, direct the money to be returned 
to petitioners and stay the order for wind- 
" ing up pending the decision of the suit. If 
no suit is filed within six months the peti- 
tion for winding up will stand dismissed 
with costs. The appellants will have their 
costs of the appeal (six gold mohurs). 

K. S.D. Petition dismissed. 


(1) (1875) 19*Eq. 444; 23 W.R. 643. 


MS time ciet titi. 


CALCUTTA HIGH COURT. 
APPLICATION IN CHAMBERS IN SUIT 
No. 863 or 1923. 

' June 27, 1924. 

Present :—Mr. Justice C. C. Ghose. 
AMARENDRA NATH LAHA 
AND ANOTHER— PLAINTIFFS—PETITIONERS 

e versus 
| g. BANERS EE & Co.—DEFENDANT— 
OpposiTE PARTY. ` 


Execution of  decree—Attachment—Decree-holder, - 


position of — Garnishee. 

A decree-holder cannot by means of attachment in 
execution Of his decree stand. in a better position as 
regards agarnishee than does a judgment-debtor ; in 
other wordsghe can only obtain what a judgment- 
ge ter can honestly give him, 


AMARENDRA NAPE v. BANERJEE & CO. 


The learned Trial Jud ge felt 


. Coal. Agency Co, 


[84 T. d. 1934] 

In ve General Horticultural Co., Ex parte White- 
house, (1886) 32 Ch. D. 512 at p. 516; 55 L. J. Ch. 608; 
54 L. T. 895; 34 W. R. 681, Glegg v. Bromley, Gee 
K. B. 474; Si L. J.K. B. 1081; 106 L. T. 325 dnd 
Sinnott v. Bowden, (1912) 2 Oh. 414; 81 &. J. Ch. 833; 
28 T. L. R. 594, referred to. 

Mr. A. C. Boseefor the Petitioners, 

Mr. Lewis, for the Opposite Party. 


J UDGMENT.—This is an application 
for an order on the garnishees, Messrs. 
Gillanders Arbuthnot & Co., requiring 
them to pay to the Sheriff of Galeutta 
the sum of Rs. 10,000 attached in their 
hands by an order dated the 10th April 
1924. The application is opposed by the 
garnishees and it is stated on, their be- 
half that they are ready and willing to pay 
in such sum as was arrived at on adjustment 
of accounts between themselves and the 
New Hastern Coal Agency Co., Ltd., being 
a Company whichis one of the partners of 
the defendant firm. The garnishees state 
that barring a sum of Rs, 1,295-6-5, no other 
sum is due and owing to the New Eastern 
Coal Agency Co., Ltd., and that the plaint- 
iffs are only entitled to an order, as is 
prayed for, 
Rs. 1,295-6-5. 'The plaintiffs contend that 
on the date the attachment was effected, 
there was due and owing to the judgment- 
debtors a sum of more than Rs. 10,000 and 
that after the date of the attachment the 
garnisheés were not entitled to deduct from 
the balance in their hands on the date of 
the attachment the various sums appearing 
in Ex. C of the affidavit of Edwin 
Greaves sworn on the 17th June 1924. 
But I have to take into account the terms 
of the cash credit agreement dated the llth 
August 1922, between the New. Eastern 
Ld., and Messrs, Gil- 
landers Arbuthnot & Co., who are the garni- 
shees, and in my opinionthe plaintiffs can- 
not by means of the attachment stand in a 
better position as regards the garnishees 
than the judgment-debtors did; in other 
words, the plaintiffs could only obtain what 
the judgment-debtors could honestly give 
them [See in this connection In re General 
Horlicultural Co. Ex parte Whitehouse (1) ; 
cf. Glegg v. Bromley (2); Sinnot v. Bowden 
(3.] Now gould ‘the judgment-debtors, 
having regard to the cash credit agree- 


my (1886) 32 Ch. D. 512 at p. 516; 55 L. J. Oh. 608; 
L. P, 898; 34 W. R. 681 
b (1912) 3 K. B. 474; SL J. K. B. 1081; 106 L. T. 


825. . = 
e (1912) 2 Oh. 414; 81 L. J. Oh. 832; 28 T. L. R, 


e 
L 


in respect of the said sum of" 


- 
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ment, give to the judgment-creditors any 
sum in excess of the amount mentioned 
in the affidavit of Edwin Greaves? In 
my opinio; they,” could not; and the 
result, therefore, is that there will be an 
order such as is ‘prayed for® by the plaintiffs 
in respect of the sum: of Rs. 1,295-6-5 
now in the hands of Messrs. Gillanders 
Arbuthnot & Co. The plaintiffs will be 
entitled to add the ‘costs of this applica- 
tion to their ‘claim; Messrs. ` Gillanders 
Arbuthnot & Co. will pay their own costs. 


. K, 8. D. 
Objection allowed. 
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| RANGOON HIGH COURT. 
Letters PATENT APPEAL No. 54 or 1923. 
April 11, 1924. 
Present:—Mr. Justice Lentaigne and : 
Mr. Justice Carr. - ; 
MAUNG TUN YA--APPELLANT 
3 E Versus si 
MAUNG AUNG DUN AND' ANOTHER’ 
— RESPONDENTS. | 
Specific . performance— Agreement to mortgage— 
Loan actually paid—-Transfer of Property Act (IV of 
1882),s. 100.—Oral usufructuary mortgage, whether charge 


— Title suit against mortgagee without re-payment 
of debt, whether maintainable—Redemption,* — 
. Where à loan has actually been made on an agree- 


ment to mortgage, the agreement can be specifically .. 


enforced by compelling the borrower te execute a 
valid deed of mortgage though it is ópen to him to 
elect to re-pay the loan. fp. 1025, col. 1] 

Taylor v. Eckersley, (1816) 2 Ch. 302; 45 L. J. Ch. 
527; 34 L, T. 637; 24 W. R. 450, Ashtbn y. Corrigan, 
(1871) 13. iq. 76; 41 L. J. Ch. 96, Hermann v. Hodges, 
(1873) 16 Eq. 18; 43 L. J. Ch. 192; 21 W. R..571, 
Sreenath Roy v. Kally Dass Ghose, 5 C. 82: 2 Ind. 
Dec. (x. s.) 663,. M. P. Currie v. M. R. Chetty, 11, W. 
- R. 520; 3 B. L. R. (A. O. J.) 126 and Yashvantrav 
Holkar v, Dadabhoy, 14 B. 353; 7 Ind. Dec. (N. s.) 
695, relied on. : 

An oral usufructuary mortgagee has no charge on the 
mortgaged land within the meaning of s. 100 of the 
Transfer of Property Act but he is equitably entitled 


to retain possession. of the land until his debt has 


been re-paid. [p. 1025, col. 1.] . i 
Where a vendee from a mortgagor sues an oral 
usufructuary mortgagee for possession solely on his 


titla without offering any re-payment of the mortgage- ' 


money, the vendee is entitled to a deeree on. payment 
of the debt. In such-a case, when the vendee is a 
purchaser ofa portion of: the land he js entitled to 
pc on /re-payment in proportion to the ares 

ought by him, as the technical rules relating to 


partial redemption of a mortgage are not applicable ` 


to such a case; since there is in fact no legal mortgage. 
Lp. 1025, col. 2.) r 


Letters Patent Appeal against the ' iudg- 


MAUNG TUN YA 9. 
. dated March 5, 1923, and printed as 76 Ind. 


MAUNG AUNG DUN. . 1023 


Cas. 508. 
Mr. Villa, for the Appellant. 
Mr. Thein Maung, for the Respondents. 
SE JUDGMENT. 

Carr, J.—This isan appeal under s. 13 
ofthe Letters Patent of this Court. The 
facts involved are as follows:— 

Maung Tun Myaing and Maung Po Yun 
took a loan of over Rs. 200 from the res- 
pondent, Maung Aüng Dun, and handed 


over the land in suits as security, therefor, o 


by: way- of usufructuary mortgage. But 
no registered deed was executed and there 
was, therefore, no valid mortgage. 
‘Subsequently Tun Myaing and Po Yun 
agreed to.sell the land to the appellant, 
Tun Ya, for Rs. 292. The money was paid. 
Subsequently Tun Myaing and Po Yun 
failed to complete the transaction and in 
Suit No. 29 of 1921 of the Township Court 
of Shwedaung Tun Ya sued for specific 
performauce of the agreement, The suit 
was instituted on the 4th March 1921 and 
was dismissed on the 3rd May. On appeal 
tothe District Court the decision was re- 
versed and a decree for specific perform- 
ance was granted to Tun Ya on the 21st 


dune 1921. 


on property —-Mortgagee, whether entitled tc possession . - 


On the 18th July 1921, Tun Myaing 
alone -executed a registered mortgage-deed 
in favour of Aung Dun for Rs. 300. 

On the 3rd September, 1921, both Tun 
Myaing and Po Yun execfted a registered 
conveyance in favour óf Tun Ya in com- 
pliance’ with the decree of the District 
Court. . 

Tun Ya then instituted the present suit 
to recover possession of the land from 
Aung Dun and Ma Min Si. 

From the proceedings in Suit No. 29 it 
is clear that Tun Ya was aware of the 


. transaction between his vendors and Aung 


Dun and that Aung Dun was also aware 
of their transaction with Tun Ya. In fact 
Tun Myaing after receiving the money 
from Tun Ya went and offered to redeem 
the land from.Aung Dun but Aung Dun 
would not ,accept unless certain sums sub- 
sequently borrowed from Him were re-paid 
as well as» the original mortguge-debt. 
When the, present suit came up for fram- 
ing of issues the plaintiff, Tun Ya, was 
questioned, He said "Defendant Ko Aung 
Dun was working the land before I, bought 
it The owner, Maung Tun Myaing told 


ment and decree of Mr. Justice Heald in“ me that he had mortgaged it with Maung 
Special Segond. Civil Appeal No. 121 of 1922, - Aung Dun when he sold it tome, | 


= 


i ee 
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On this the Township Judge- dismissed 
the suit. He seems to have held that the 
registered mortgage was valid. He held 
that the plaintiff had acquired nothing 
more than the right to: redeem the land 
from Aung Dun. 

On appeal the District Judge Bed: 
rightly I think, that the registered mort- 
gage was.not effective.as against the plaint- 
iff. He accordingly gave the plaintiff a, 
decree for possession. He does not appear 
to have. considered the effect of the first 
unregistered transaction between Tun 
Maying and Po Yun-on;the one part and 
Aung Dun on the other. 

On second appeal to this Court the 
learned Judge held that the appellants 
(Aung Dun and Ma Min $i) had a charge 
on the land and that- Tun Ya was not en- 
titled to recover possession without paying 
off the debt. He accordingly set aside the 
judgment and decree of the District Court 
and: restored those of the Township Court. 
He: has certified the case as a fit -one for 
appeal. 

" As I have already said I think that in the 
circumstances: disclosed Aung Dun's regis- 


tered mortgage cannot be held good as’ fi 
- which in its application to sales has now 


against the appellant. The sole. question, 
therefore, is what is the effect of me oral 


mortgage. 


In Ma Bon Lon v. Maung Po Lu (1), 


Maung. Kin, J.e held that a transaction.. 


similar to this one did not create a charge. 
He found on the facts that there. was clearly 
a usufrüetuary mortgage which ‘was’ in- 
valid for want of a register ed deed. It may 
be noted alsb that that case differed from 
the present one in,that the mortgagee sued 
for a ‘mortgage-decree. The J udge quoted 
a. number o$ decisions of the Calcutta, Mad- 
ras and: Bombay High Courts to this ‘effect. 
These I do not propose to re-capitulate. 
There are also the following cases :— 
Nabin Chand Naskar v. Raj Coomar 
Sarkar (2), Debendra Chandra Roy v. Behari 
Lal Mukherji (3), Samoo Patter v. Abdul 
Sammad Saheb (4), Collector of Mirzapur v. 
Bhagwan Prashad (9), Param Hano v. ra 
dhir Singh (6).? 
in all these cases the same view was 


held. They were all cases in which there - 


(1) 32 Ind. Cas. 595; 8 L. B. R. 553. 
(2) 9'0. W. N. 1001. 
(3) 15 Ind, Cas 666; 16 C.'W. N. 1075. 


(4) 31 M. 337. 
(5) 18 Ind. Cas 315 35 A, 164; 1l A. LJ. 141 


CB 
(6) 35 Ind, Cas. 748; 38 2 466; 14 A. I, J. 673. - 
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was a registered mortgage-deed which was 
invalid for want of due attestation. But 
they were also all cases of simple mortgages 
on which the mortgagees sued fo®mortgage- 
decrees. Thus there had been no delivery 
of possession to the mortgagee. 

In Ma Htwe v. Maung Lun (T) a Full 
Bench of the Chief Court of Lower Burma 
held that a plaintiff suing to. redeem an 
oral usufructuary mortgage could not -be 
allowed to prove the mortgage and must, 
therefore, fail. It was sug egested / ‘page 335*) 
that had she sued for ‘possession on her. 
title only she might have been entitled to 
a decree without paying anything. The 
point, however, did not arise and was not 
decided. 

Against this there is the case of Nadepena 
Appamma v. Saripallài Chinnaveadu (8) in ` 
which two Judges of the Madras High 
Court (a third Judge dissenting) held that 
a suit to redeem a usufructuary mortgage 
is in substance a suit for possession, The 
effect of this decision is that a plaintiff can 
sue to redeem an unregistered usufructuary 
mortgage. 

And this view seems to receive support 
from the doctrine of part performance 


been universally accepted in India as en- 
abling & purchaser in possession under an 
invalid sale to resist a suit for possession 
by his vendor. This has very recently been ` 
discussed “and accepted by this Court in 
Maung Myat Tha Zanv. Ma Dun (9) and 
it is not necessary to go through it again. 
In this* conneetion I would refer t 
Rayzuddin Sheikh v. Kali Nath Mooker- 
jee (10),. which was quoted by Maung 
Kin, J., where Mooker]i, J., said: “It is 
an established doctrine that equity will 
not contravene the positive enactments or . 
requirements of law and defeat its policy 
by supplying, under the guise of amend- 
ing defective instruments, those deficient 
elements of form without which the agree- 
ment is absolutely void, even as between 
the parties to it.” This dictum I am unable 
to reconcile with the applieation of the doc- 
trine of part performance referred to above; 
But that application is now firmly establish- 
ede and if the doctrine of part performance 
(7) 33 Ind. Cas. 163; 8 L. B. R. 334; 9 Bur. L. T. 114. 
is) 79 Ind. Cas. 510; (1993) M. W. N. 825: 45 x. 
= d. 667; 33 M. L. T. 146; 19 L. W. 37; (1994) A. 
R. (M.) 292; 47 M. 203. 


«() 8 Ind. Cas. 857 2 R. 285; (1993) A. LR, (R.) 214; 
10) 33. 0.985; 4 C. L. J: 218 


*Page of 8 L. B.R.-|Ed|] a 
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is applicable to sales I can see no ‘reason 
why it should not be equally applicable to 


usuiructuary mortgages. Ifitis so appli- 


cable then it would seem that a.mortgagee 
im possession under an invalid mortgage is 
entitled to retain possession until the mort- 
gage-debt is paid off. He can, therefore; 
resist a suit for "possession, based merely 
on title, by his mortgagor. But if the 
mortgagor sues to recover possession offer- 


ing to re-pay the debt then he is suing to. 


redeem an invalid mortgage and on the 
authority of Ma Htwe’s case (7) he must 
fail. The mortgagor, therefore, has no 
legal remedy open to him and unless his 
mortgagee will allow redemption he loses 


his property altogether. The result is obvi- 


ously inequitable. 
It may.be noted that in this case the plaint- 


ff admittedly had notice of Aung Dun’s - 


claim and so stands entirely in the shoes 


of his vendors. 


Whether the doctrine of part performance 
should be applied to a transaction ` of the 
nature .of an usufructuary mortgage seems 
to depend on.the answer to the question 
whether the agreement to mortgage is speci- 
fically enforceable, The rule appears to be 
that when the’ loan‘has actually been made 
the agreement will be specifically enforced 
by compelling the borrower to execute a 


valid deed of mortgage, though, of course, - 
itis open to him to elect to-re-pay the loan., 


See Ghose on the Law of Mortgage in 
India, 5th Edition, pages 74-75. English 
cases in support of. this view*arg' Taylor v. 


Eckersley (11), Ashton v. Corrigan (12) and - 


Hermann. v.. Hodges (13). Indian cases are 
Sreenath Roy v. Kally Dass Ghose (14), M. P. 
Currie v. M. R. Chetty (15) and Yashvant- 
rav Holkar v. Dadabhoy (16). ; 


I would hold, therefore, that while the 
respondent Aung Dun has not à ‘charge on 


the Jand within the meaning of s. 100 of the. 


Transfer of Propérty Act yet he is equitab- 
ly entitled to retain possession of the lard 
until his débt has been re-paid, But I do 
not think that it follows that the plaintiff's 


suit should be. dismissed because he has 


(11) (1876)-2: €R. 362;.45 L. J. Ch. 5275 34 LT, 
W. R. 450., Da 5 


037; 94 W. R. 450., 

(12) (1871) 13 Eq. 76; 41 L. J. Ch. 96. 
„03 (1873) 16^ Eq. 18; 43 L. J. Ch. 192; 21 W. R. 
H) lgt = 


r. 19 5 0,"82; 2-Ind. Dec. (x. s.) 963. 
15) 11 W;R. 520; 3 B. Į. R. (A. C. J) 


Wik s, p. | 126, 
(16) 14 Be 353; 7 Ipd, Dec. (x. s.) 695 "d 
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relied, solely on his title and has not offer“ - 
ed to re-pay the money. The effect of the 
finding is that the plaintiff is entitled to 
possession on. fulfilling a certain condition 
and he should be given a decree accordingly. 

It appears. that Aung Dun's mortgage 
covered more land than was bought by the 
plaintiff. Since there is in fact no legal 
mortgage the technical rules relating to 
partial redemption ,of a mortgage are not 
applicable and in my view the plaintiff 
should be required to re-pay only in pro» 
portion to the area bought by him. More- 
over, it is not.clear what the actual amount 
of the mortgage-debt was at the time of 
the plaintiff's. purchase. - 

So far as Aung Dunis concerned, there- 

fore, I would remand the case to the Court 
of first instance witha direction that the 
Court do proceed:to determine the amount 
of the debt due at the time of the plaintiff's 
purchase and the portion of it payable by 
the plaintiff in proportion to the area 
bought by. him and do-then proceed to 
pass a decree in favour of the plaintiff for 
possession on his' paying, within a time to 
be fixed by the Court, the sum so found 
payable by him. 
. There remains the defendant Ma Min Si. 
Throughout all the earlier proceedings it 
appears to have been assumed that the in- 
terests of Aung Dun and Ma Min Si are 
At any rate I cannot find in 
any of the judgments an} reference to a 
difference. 

But their cases are in fact different. The 
plaint merely alleges that the defendants 
are in possession of theland and will not 
give itup. Ma Min Si's written statement 
summarised, is as follows:—That on the 
10th legan of Tabodwe, 1282 (the day before 
the alleged agreement by Tun Myaing 
and Po Yun to sell to the plaintiff) she gave 
these two a piece of her own land and 
received from them in exchange a part of 
the land in suit, measuring 0°35 acres 
and entered upon it. Later defendant 


Aung Dun said that Tun Myaing and Po Yun 
_had mortgaged the land to him, 


and 
would not allow her to work this piece. 
Now Tun Myaing and Po Ytn have inelud- 
ed in the registered. conveyance to the 
plaintiff the land which they received from 
her in exchange, with the result that she 
has lost possession of both pieces af land. 

It would seem on. this statement that 


* there is probably a misjoinder of. parties 


and causes of action but since no enquiry 
erg cM 
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has been made into the facts it is not 
` possible to decide this question definitely 
at present. 

Í would, therefore, in remanding the case 


add a direction that the Court of first in- 


stance do also enquire into Ma Min Si's 
defence. lfitis found that there is a mis- 


joinder of parties, she should be struck off 


the record, being given such césts as the 
Court may find justly due to het. 

The final order I propese is, therefore, that 
the judgment and decree appealed from 
be set aside and that the suit be remanded 
to the Court of first instance for decision 
onits merits, having regard to instructions 
given above. 

I would give the appellant a certificate 
for the refund of the Court-fee paid on this 
appeal and direct that the other costs of 
this appeal and all the, costs in the two 
earlier appeals—in the District Court and 
in this Court—be costs in the suit and be 
' apportioned by the Township count in its 
decree. 

Lentaigne, J.—I concur. 

N. H. Suit remanded. 


MADRAS HIGH COURT. 
City Civin Court APPEAL No. 141 or 1923, 
July 23, 1924. 

Present :—¥lr. Justice Devadoss. 

S. KRISHNASWAMY IYENGAR 

AND ANOTHER—PLAINTIFFS— APPELLANTS 

versus 
- V. S. GOPALACHARIAR AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 48, 49, 
146—Dempository, death of—Swit for articles deposited 
— Limitation. 

.  Asuit agains$ a defendant. for recovery of articles 

deposited with his deceased son for safe custody and 

` alleged to be in defendant's possession is governed 

by Art. 145 and not Art. 48, of Sch. I to the Limi- 
tation Aet. [p. 1026, col. 2; p. 1097, col. 1.] 

In a suit to recover articles alleged by the plaintiff 
to have been left in a house, which he occupied 
along with the defendant's deceased son, when he 
(plaintiff) vacated it, and alleged to be in defendant's 
possession, the time begins to run, only from the date 
when there is & refusal to deliver or a denial that 
n pn is infpossession of the articles. [p. 1027, 
col. 1 

Appeal against the decree of the City 
Civil Court, Madras, in O. S. No. 5 of 1922. 

Mr. K. Bashyam "Iyengàx, for the Appel- 
lants. 

Mr. K. Cc. Destkachariar, for the Resond- 
ents. e 
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JUDGMENT.—The question involved 
in this appeal is one of limitation. The 
plaintiff sues for the recovery of certain 


‘jewels described in schedule A tq the plaint 


and certain articles described in schedule 
B. His case is hat he deposited with the 
defendant's son for safe custody the jewels 
mentioned in schedule A and that he left. in 
the house which he occupied along with the 
defendant's son the articles mentioned in 
the schedule when he vacated it on the 14th 
December 1918. The defendants deny the 
deposit. as well as the allegation thatthe B 
schedule properties were left in the house 
occupied by the defendant's. son. The 
defendant'sson seems to have died on the 
6th December 1918 and his wife, the Ist 


. plaintiff's sister, died on the 18th Decem- 


ber. The learned City Civil Judge has. 
dismissed the , suit on the ground that 
Art. 48. of the Limitation Act applied, and 
the suit having been brought more than 
3 years from the date of the alleged deposit 
was barred by limitation. 

Mr. Bhashyam Iyengar for the appellant 
contends that the proper Article applicable 
toa case of this kind is Art. 145 under 
which he has 30 years to bring a suit. The 
learned Judge has taken the view that the 
suit is not based upon a contract but upon 
tort inasmuch asthe plaintiff stated that 
the defendants were in wrongful possession 
of the jewels. Ina case like | this where no- 
evidence has been adduced, it is the aver- 


ments in the, plaint that have to be looked 


toand not any ease that may be set up, in 
evidence on*the side of the defendants. 
The defendant's statement is a mere denial 
of the plaintiffs’ allegations. That being 
so, the plaintiffs’ allegation that they 
deposited the jewels mentioned in schedule 
A with the defendant’s son, should be taken 
as the sole basis for. considering what period 
of limitation is applicable to the.case. Mr. 
Desikachari who appears for the respondents 


‘contends that the son being dead the suit 
.against the depository does not lie, and his 


clients being alleged to be in . possession of 
such property should be held to be persons 
who have converted the property to theirown 
use and , therefore, either Art. 48 or Art, 49 is 
applicable, in which ease the suit is barred. 
Btt I fail to “appreciate "the ‘argument 
on behalf of the respondents, for in the case 
of bailee or depository or pawnee, it cannot 
be said that the contract of bailment or 
deposit or pawn comes to an efd op the 
dcathe of the bailee, depository or pawnee; 


[84 I. C. 1924] 
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and the legal representative -of the estate gards B schedule articles, the claim is made 
ofthe deceased is bound by any contract ^ within three years, and time began to run 


to which tlie deceased was a.party. That 
“being so, b think the proper Article of the 
Limitation Act applicable to a case like the 
one set out in the plainte viz, the deposit 
is Art. 145. ij 

So far as the jewels mentioned in schedule 
A are concerned, Art. 145 is the proper 
Article to be applied. 


As.regards the articles mentioned in. 


schedule B to the plaint, the.contention on 
behalf ofthe respondents is that Art. 49 
should be held to be applicable. Art. 49 is 
in these terms: "lor other specifie move- 
able "property, or for compensation for 
wrongfully taking or injuring or wrong- 


fully detaining the same.” When the plaint- 


"iff vacated the house which .he occupied 
-with the defendant's son, he left according 
to his own statement certain articles. There 
is no allegation in the written statement that 
these were converted to the use of defend- 
ants. lfsuch an allegation was made, and 
if conversion was more than 3 years old, no 
doubt the plaintiffs suit would be barred. 
Then we have to see whether Art. 48 would 
be applicable to the claim in respect of the 
B schedule properties, Article 48 applied to 
a suit for the recovery of the specific move- 


able property lost, or acquired by*theft, or. 


dishonest misappropriation or conversion or 
compensation for wrongfully taking or 


detaining the same. ` As I have already said, ` 


the defendants did not plead that these 
properties were converted to their use more 
than 3 years before the -date of suit. Their 
being in possession cannot be held to be 
wrongful so long as they did not convert 
. them to their own use inconsistent with 
the plaintiffs ownership. Their denial that 
they ever came into possession of such’ pro- 
perty precludes the contention that they, 
converted them to their use. . Mr. Desika- 
chari relies upon Arunachalam Pillai v. 
Alagianambia Pillai (1). That case has no. 
application to the facts of the present 
case as there was no deposit 
case. Taking all the averments in the 
plaint .into consideration às well as the 
statements in the written statement, I think 
‘the learned Judge erred in holding that 
either Art. 48 or Art, 49 applied tothe claim 
for B sehedule' properties. As I have al- 
ready stated Art. 145 applied to the claim 
jn respect of A schedule jewels and as re- 


() 3 M, p. T. 924 “© . E LÀ 


in that. 


. gUDGMENT.—The 


only from the date, when there was refusal 
to deliver or denial that the defendants 
were in possession of such property. I, 
therefore, set. aside the decree of the City 


. Civil Judge and direct him to restore the 


suit to his fle and dispose ofit according 
to law, QOósts of this appeal will abide the 
result. : 

The appellants well be entitled to refund 
of the Court-fee paid in this Court. 

Y. N. V. Appeal allowed. ^ 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
EXECUTION or DEOREE APPEAL No, 19 
or 1924. 

May 30, 1924. 
Present:—Mr. Kendall, A. J. C. 
Mir ZAMIN ALI AND ANOTHER— 
PLAINTIFFS—À PPELLANTS 

Versus 
SHAFI ULLAH-—DEFENDANT— 


RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182—A pplica- 
tion for execution —Consignment to record room pending 
decision of another case— New application after decis 


sion of case--Previous proceedings, revival of. 


Certain property was attached in execution of a 
decree for costs, while a suit gor mesne profits was 
pending. between the parties. The judgment-debtor 
then applied for stay of execution pending the deci- 
sion of the suit and was directed to file security, but 
he did not do so and made another application which 
the Court with the consent of the decree-holder 
consigned to the record room and directed the attached 
property to remain under attachment “until the deter- 
mination of the mesne profits case.” The same order 
was passed in the original execution case but the 
words “until the determination of thg mesne profits 
case" were omitted. On the determination of the 
mesne profits case the decree-holder again applied for 
execution: i 

Held, that the order of the Court amounted to an 
interruption of the execution proceedings not attri- 
butable to the decree-holder himself and consequently 
the new application of the decree-holder was merely 
one to revive the previous execution proceedings and 
was not- a fresh application and was not consequently 
time-barred. [p. 1028, col. 1] 

Appeal against an ordes passed by the 
Subordinate Judge, Bahraich, dated the 
23rd January 1924. ; 

Mr. Ali Zaheer, forthe Appellants. 

Mr. M. Wasim, for the Respondent. 
facts e in this 
appeal are given in sufficient detail in the 


order of the learned Subordinete Judge, 


2 e 
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The only question for decision is whether 
the applieation for execution made by the 
_decree-holder (opposite party) on 12th 
December 1918 has become barred by 
limitation or not. The decree concerned 
was one for costs. There was also a suit 
for mesne profits pending between the 
parties. The application for execution was 
put in force to this extent that eertain pro- 
perty was attached. Affer this the judg- 
ment-debtors, made an objection under 
©. XXI, r. 29, Sch. I, C. P. ©., for stay of 
execution pending the decision of their 
suit. The Court called on the objectors to 
file security, but this was not done, and 
another application was filed on their behalf 
on 29th March 1919. On this the Court, 
with the agreement of the decree:holder, 
passed the following order:— 4 
"The case to be sent to record room. 
The attached property should remain under 
attachment until the determination of the 
mesne profits ease." "This order was passed 
in Case No, 48 of 1919, which appears to 
have started with the objection filed by the 
judgment-debtors. On.the same date an 
order was passed in the execution proceed- 
ings started by the decree-holder, which 
was Case No. 259 of .1918, in which the 
words “until the determination of the mesne 

profits case.” were omitted. -> 
. The Subordinate Judge has held that 
the omission of these words was an acci- 
dent and that the Order of the Court amount- 
ed to an interruption of the execution 
proceedings not attributable to the decree- 
holder himself, and consequently that any 
application hat the decree-holder now 
makes is merely one to revive the previous 
execution proceedings and is not a fresh 
application. It is argued on the other side 
that the décree-holder’s application was 
disposed of by the Court when it ordered 
the papers to be filed on the application of 
“the decree-holder, and that the mere direc- 
tion to keep the property under attachment 
was not suffieient to keep the execution 
proceedings alive. In my opinion this is 
asking the Court to take too narrow a view. 
The two orders passed by the Court on 13th 
March 1920 undoubtedly both relate to the 
execution proceedings. ‘There were pend- 
ing on that date an ‘application for execu- 
tion by attachment on behalf of the-decree- 
~ holder, and an application under O, XXI, 
r.29,0n behalf of the judgment-debtors. 
Both partigs were present. Itis not an 
unreasonable inference that the parties 
e 3 
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had come to terms and had decided 
to  postpone the execution. proceed- 
ings until the decision of the other suit. 


The fact that ‘the decree-holdét himself — 
made an application to the effect that his 


‘application might be filed does not in these. 
-circumstances show that the interruption 
“was attributable to him. I think, there- 


fore, that the Subordinate Judge took a per- 
fectly reasonable view in holding that the 
original applieation for execution was still 
aliveand that the running of limitation 
was checked until the decision of the 
mesne profits case. Ifthis be so, the ap- 
plication is within limitation: I,therefore, 
dismiss the appeal with costs. 
K,.S. D. Appeal dismissed. 


a erang E AA AAN HN. 


PATNA HIGH COURT. 
Civin Reviston No. 416 or 1922. _ 
April 9, 1923. 

Present:—Mr. Justice Das and 
Justice Sir John Bucknill, Kr. 
MODE NARAIN SINGH-—PLAINTIFF 
— PETITIONER 

. VETSUS 
BIK RAM SINGH—DeEren pant— 
OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), 0. 1X, r. 13— 
Ex parte decree—Application for setting aside, time- 
barred—Applicant, what must show-~Procedure—Wit- 
ness absent through no fault of party—Court, duty of. 

Where an application to set aside an ¿x parte decree’ © 
under O. IX, r. 13 of the C. P. C. is on the face of it 
barred by limitation it is -necessary for the applicant 
to establish that his applieation was made within 
30 days from the date he became aware of the ex parte 
decree against him, 

Where the witnesses of a party are not present in 
Court through no fault af his, the Court should take 
steps to have them produced. 

Application against an order of the Sub- 
Judge, First Court, Gaya, dated the 18th 
November 1922, 

Mr. Nawal Kishore Prasad II, for the 
Petitioner. 

Mr. Brij Kishore Prasad, for the Opposite 


Party. 
. JUDGMENT. 

Das, J.—This application is directed. 
against an order of the learned Subordinate 
Judge dated the 18th November 1922. The 
petitioner obtained an ex parte decree on the 
22nd May 1922 as against theopposjte party, 
On the 18th July 1922,the opposite party 
applied for setting aside the ex paste decree 


; that his 


[8 I. ©. 1924]. . 
under.O. IX, r. 13. The application was on 


the face of it barred by limitation ànd it was . 


necessary for the. opposite party to establish 


V 


ex parte decree against him. The learned 
Vakil appearing.on behalf of the opposite 
party states before us that there are mater- 


jals.in the record: which would enable the 
Court to come to the conclusion that as a 
. matter of fact the application was made. 


within time. That may be so, but there is 


nothing. in the judgment of the learned 


Subordinate. Judge ‘to indicate that he at 


: all considered: the. point as to limitation. 


The order of the learned Subordinate 
Judge must be set aside, and the casé 
remanded to him for disposal accor ding to 
law. i 


The learned Vakil for the: petitioner states 


to us that he summoned two witnesses to 
give evidence in the case and that they 
were.not present on the day when the learn- 


‘ed Subordinate Judge proceeded to try 


the case. . He complains that it was not 
his fault that his witnesses were not pre- 
sent in Court and that the learned Sub- 
ordinate Judge. should have taken steps to 
have them produced in Court. We think 


.that the position taken up by the learned 


Vakil is right. The learned Qubordinate , 


Judge must. give an opportunity to the 
petitioner to call those two witnesses. "The 
petitioner is entitled to the costs of this 
application: hearing fee- one gold mohur, 
Bucknill, J.—l agree. . 
K. S. D... ^ Caseremanded, 


1 ——— OA! 
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MADRAS HIGH COURT. 
CIVIL ARPEAL No. 338 oF 1921. 
July 16, 1924. ; : 
'Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and 
Mr. Justice Srinivasa Iyengar. 


~ 


UT Ua MARY MARGARET FERNANDEZ 


PL AINTIFE——ÁPPRLLANT:. 
< versus | 
SEVERENA SOBINA COELHO— 
d DEFENDANT— RESPONDENT: ` 


Succession Act (X, of 1865), ss. 99, 129, 188? 159 


—Will, construction 0f— Specific legacy—Adempti 0n— i 


Abatement. 

A testator bequeathed certain immoveable and 
moveable properties to the- defendant and also direct- 
ed that Ttalf the net income" from one of the itemg of 
immovesble property ghould -be paid to the plaintiff 
' for life anl after his death.to his children. ` » rer wag 


` 
! x 6 
z 
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: application was made within thirty . 
days from the date he b came. aware of the- 


`, plaint schedule, 
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a further provision that if that item of property was 
sold, one-half of the price was to be given to the plaint- 
iff and his children. Subsequently it was found that the 


‘testator was entitled only to a moiety of that item of 


property. .On a construction of the Will : 

. Held, (1) that.the legacies in- favour of both the 
plaintif and defendant were specific; [p. 1030, col. 2.] 

(2) that there being an ademption of a portion o£ 
the legacy: ky reason of its loss to the estate, there 
ought to be a proportionate abatement in the specific 
legacies caryed out of the whole; [p. 1031, col. 1.] 

(3)- that.the plaintiff was entitled to one-half of 
the rents ‘and profits*of, the item of the property as 
now pertaining to the estate. [ibid] 

A bequest of immoveable property is specific. dp, 


: 1030, col. 2.] : 


Appeal against the decree of the Court 
of the Subordinate Judge, South Kanara, 
in Original Suit No. 65 of 1919, 

Messrs. T. R. Ramachandra Tyer and K, 


Y. Adiga, for the Appellant. 


Mr. B, Sitaram Rao, for the Respond- 
ent. 

JUDGMENT.—The suit from which 
this appeal arises was instituted by Julia 
Mary Margaret Fernandez for an account 
of the rent, due in respect of a garden 
and bungalow, item No. lin the plaint 
schedule; and for the payment to the plaint- 
iff after deducting all outgoings for taxes, 


repairs, etc., of a moiety of the net balance. 


The claim is based on the footing of a legacy 


to.the plaintiff by her maternal grand- 
mother Mary Magdalene Coelho, the testa- 
trix. The Will is dated 25th J uly 1907 
and the testatrix died in August 1908, The 
defendant, the daughtér of the testatrix, 
was the executrix under that Will. By her 
said Will, the testatrix bequeathed the 
garden and bungalow, item No. 1 in the 
to the defendant along 
with other properties immoveable and move- 
able and also directed that half the net 
income from the same should be paid to 
the plaintiff for life and after her death 
to "her children. There is also à provision 
in the- Will to the effect that 1f the property 


‘should ‘be sold, one-half of the sale amount 


should be paid to the plaintiff and the 
children that may be born to her. 

At the time the. testatrix made the Will, 
she apparently. believed and was at any 
rate contending that the whole of the 
garden and bungalow, itêm No. 1 in the 
plaint : schedule, was wholly her absolute 


Q 


proper ty. But in a litigation which termi- . 


nated in Appeal No. 90 of 1910 in this 
Court, the plaintiff's father was held en- 
titled to a moiety of that property on a 
construction of & deed of settlement which 


had been previously executed *by the testa- 
a” . 
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trix. As a result of this litigation what 


. became available out of that property for 


the bequests under the Will was only the 
other moiety, 'The plaintiff has claimed 
the whole of the moiety remaining and the 
defendant has on the other hand set up that 
the moiety intended for the plaintiff and 


“purported to be bequeathed to her was the 
moiety which was obtained by her father 


as the result of the litigation above referred 
to and that, therefore, the plaintiff was not 
entitled to anything. 

The learned Subordinaie Judge who tried 


` the ease has awarded to the plaintiff one- 


half of the net rents and profits accrued 
from the moiety of the property left in the 
hands of the defendant as executrix. We 
think the Subordinate Judge wasright. It 
has been contended.for the plaintiff-appel- 
lant that the intention of the testatrix was 
clear that the benefit which the plaintiff 
would be entitled to under her bequest 
should be one-half of the net income aceru- 
ing from the entire property and that the 
bequest being a specific legacy she was 


‘entitled not to the one-fourth awarded by 


the lower Court but to the whole ‘of-the 
remaining half. It has also been argued 
that the defendant was on a proper con- 
struction of the Will only a general resi- 
duary legatee and was, therefore, liable to 
make good to the plaintiff-appellant the 
whole amount ofthe bequestto her. We 
are unable to agbe with.the contention 
that the defendant was only a residuary 
legatee. With respect to the moveable 
property, she is undoubtedly the general 
residuary legatee but there are no words 
of  residuary disposition .with regard 
to the immoveable property at all The 
learned Vakil for the appellant argued that 
because in the Will the testatrix has 


enumerated all her properties, the bequest ` 


to the defendant -of the immoveahle pro- 
perties also should be deemed to be resi- 
duary. With regard to this contention, it 
is sufficient to observe that the very essence 
of a residuary clause is that its terms 
should be such as to carry with the bequest 
of all the enumerated items if.any, all items 
of property, belénging to the testatrix and 
not enumerated in the Will: Though with 


- regard to the moveable propérty- there is 


such a residuary clause, there is no such 
clause with regard to the immoveable pro- 
perty. The terms ofs. 89 ofthe Indian 
Succession Act are quite clear on the 


a 1 . 1 
point. The vee in such cases would be 


"t 
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this. Supposing the testatrix owned, even 
on the date of the: Will, some. property 
which is not referred to inthe Will, could 
it possibly be contended that the defend- 
ant could have clajmed it under the Will? 
There being no words in the Will bequeath- 
ing to the defendant any immoveable pro- 
perty excepting. those mentioned in the 
Will, it is impossible to agree with the con- 


‘tention that the defendant has been con- 


stituted a residuary legatee in respect ‘of 
any immoveáble property including the 
property in question. The learned Vakil 
forthe appellant contended that ins. 133 
of the Indian Succession Act, she word 
“articles” should be construed not as referr- 
ing to items of moveable property, but to. 
all kinds of property, and that the section 
should be read as if instead of the word 
"articles" the word "items" was repeated. 
This is opposed to the rule of interpre- 
tation of Statutes. Further it isa well-estab- 
lished principle of English Law that the 
bequest of immoveable property is specific 
(see Theobold on Wills, 7th: Ed., p. 153 
and also Williams on Executors, lith Ed. © 
Vol. II,p. 926). We cannot hold that the 
great English lawyers who' weré respon- 
sible for enactment of the Indian Succes- 
sion Act made a deliberate departure from 


. the rule of English Law which is’ based on - 


common sense and failed to indicate such 
departure by apt words. 07 

In any case there can be no doubt that 
under the term of the Will in question, the 
bequest to thealefendant ofitem No.1 in 


the schedule to the plaint is a specific 


legacy and sois the legacy to the plaintiffs, . 
[Vide s. 129 of the Indian Succession Act, 
Illustration (e) to that section]. Though 
what is granted to the plaintiff is only a 
moiety of the net rental inéome from the 
property, still as the paymeift is not direct- 
ed to be made only for a, limited period 
and as further in the event of a sale, half 
the sale-proceeds are directed to be paid 
over.to the plaintiff, there can be,no doubt. 
that the bequest to the plaintiff and her 
children is in law a bequest of the specific 
property itself. This is on the principle 
underlying IMustration (c) to s..159 of the 
Indian Succession Act.. Thus ona proper 
construction we find that the plaintiff is 
given one moiety of the property as a 
specific legacy. ‘The learned Vakils on both 
sides are agreed that the case sheuld be 
dealt with on the footjng- that what is 
available -for the bequeBts-under the Will is 


- [MIO 1M]. 


only the moiety of item No. 1 left after 
the decree of the otlier moiety in favour 
of the plaintiff's father. If there is an 
ademption fof any. portion of the legacy by 


reason ‘of the loss to the estate of such por- ' 


tion, it is clear that -ther ought to be a 
proportionate abatement in the specitic 
legacies carved out of the whole. The learn- 


ed Subordinate Judge has only acted on. 


this principle and decreed an account to 
be taken of the rents and profits from-the 
moiety of item No. 1 in the plaint schedule 
now pertaining to the estate ofthe testatrix 

“and decreed one-half of the net amount 
thereof to the plaintiff. 


The appeal, therefore, fails and is dis- 


missed with costs: The memorandum of 
objections filed by the defenddnt-respond- 
ent is not pressed and is also dismissed. 
V.N. V, i Appeal dismissed. 
N.H. j 


ALLAHABAD HIGH COURT. 
"Finsr Civin ApPmAL No, 235 or 1922. 
. 7 . duly 23,.1924. 
Present:—Mr. Justice Mukerji ard Mr. 
—^ ‘Justice Dalal. E. 
BHAGWAN DAS MARWARI AND OTHERS 
(000 —PLAINTIFFS—À PPELLANTS 
VETSUS 


"' SURAJ PRASAD SINGH. anp oTHERs— . 


JDEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
rr. 90, 91, 99—Sale in execution—Suit to set aside. 
sale, when, competent—F'raud-—Colleetor, powers of. 

The entire 16-annas mahal of a certain village 
was mortgaged: to one B. R. who obtained a decree 
for sale om the 13th July 1918. On the 20th Septem- 
. ber 1918 two brothers B. D. & D. C. purchased a 13- 

annas. 6:pies share out of the-entire mahal for 
“Rs. 36,911 and out of the consideration money a sum 
of Rs. 10,000 was left with the vendees for payment 
to B. R. No payment was, however, made. Three 
suits were brought to pre-empt this sale, two of 
which were decreed and one was dismissed. lt was 
‘ordered that the’ successful plaintiffs should each pay 
. one-half of the purchase-money already paid by the 
vendees and ‘the, balance payable. to B. R. should be 
paid by them in'equal moieties. The amount due to 
B. R. rot having been, paid, he bréught about a 


sale of t3» 19-anrfas share and the property being. 
. ancestral, the desree was transferred to the Collector . 


for execution. hé' Colléctor held a sale on the 21st 

June 1920 and the entire 10-annas share was pur- 

chased by one S. Thereupon, D. C. deposited in Court 

the- entireedecretal amount with, 5 per cent. on the 

sale price, but the sale was confirmed on 12th Octobtr 

1990. D. (A then made an application to the Sub- 
é d s 


a, 
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Judge for setting aside the sale but this application 
also was rejected and, the order of the Sub-Judge was 
confirmed by the High Court. B. D. then brought 
the present suit alleging that he and his brother were 
the victims of-a fraud committed jointly by the 
judgment-debtor, the decree-holder the auction-pur- 


‘chaser and thé pre-emptors who combined to deprive 


them ‘of their property and with that end in view 
kept them in the dark about the execution proceedings. 
He asked for 4 declaration that the auction sale of 
21st June 1920 was void and that he and his brother 
were owners aiid in possession of the 10-annas share. 
In the alternative he asked for possession : 

Held, (1) that the plaintiff had a substantial griev- 
ance which entitled him to a trial of his case and 
there was no rule of law. which prevented a Court of 
justice from entering into the merits of the plaintiff's 
case; [p. 1036,-.col. 1.] ; 

(2) that the fact that the plaintiff did not say in 
his plaint when the alleged fraud of the defendants 
came to the surface was immaterial; [ibid ] 

C) that the plaintiff could not have applied to the 
Collector under s. 47 of the ©. P. C.; [p. 1034, col. 1.] 

.(4) that there was no legal bar to the maintenance 
of the plaintiff's suit which was not liable to be dis- 
missed summarily under the provisions of O, XXI, 
r. 92 (3) or any other rule.framed by the Local 
Government. [p. 1036, col. 2.] - 

Per Mukerji, J.—The Civil Court executing a decree 
cannot interfere with an order passed by the Collector 
to whom the decree has been sent for execution on 
account of the property being ancestral. [p. 1034, col. 2.] 

Muhammad Said Khan v. Prayag Sahu, 16 A.228; 
A. W. N. (1894) 55; 8 Ind. Dec. (N. s.) 148, Khushal 
Chand v. Nand Ram, 12 Ind. Cas. 572; 35 B. 516; 13 
Bom. L. R.. 977 .and Shriniwas Appacharya v. Jaga- 
devappa, 46 Ind. Cas. 653; 42 B. 621; 20 Bom. L. R. 
708, distinguished. 
. If there is a wrong there is a remedy and if there 
be a remedy that remedy must be by a suit unless 
the M of such a suit is barred by law. [p. 1035, 
coll] < 
Per Dalal, J—A Civil Court has jurisdiction to - 
grant relief where it is sought on the ground of 
fraud. [p. 1038, col. 2.] 

Order XXI,r. 90 (D, C. P, C., covers cages of fraud 


ofa particular kind in “publishing or conducting” sale 
“and not cases of wide collusion and éraud. [p. 1039, 


col.1.] . 

A Civil Court has no power to interfere with the 
procedure of the Collector in the execution of a 
decree which has been transferred to him under s. 68 


of the O. P. C. [p. 1039, col. 2.] 


First appeal from a decree of the Sub- 
ordinate Judge, Gorakhpur, dated the 9th 
of May1922. . < 

Sir Tej Bahadur Sapru, Messrs. Hari- 
bans Sahat and P. L. Banerji, for the Ap- 
pellants. z 

Messrs. Sankar Saran, Harnandan Prasad, 
Dr. K. N. Katju and Mr. „S.S. Sastry, for 
the Respondents. $ 


JUDGMENT. 

Mukerji, J.—The suit out of which this 
appeal. has arisen was dismissed by the 
learned Subordinate Judge on a pfeliminary 
ground without .trying whether the alle- 
gations of fact made in the plaint were 

oe e 
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correct or not. In this Court his judgment 
has been sought to be supported not only 
on the ground on which it is, based, but 
also on thé ground that the plaint discloses 
no cause of action. 

The history leading to the Hentai of 
the suit is as follows :—The plaintiff Bhag- 
wan Das who has since died and the father 
of Kandhaiya Lal, the defendsnt No. 11, 
Duli Chand were "brothers, Babu Basdeo 
Narain Singh and Rame Udit Narain Singh, 
' defendants “third party to: the suit, owned 
tthe entire mahal No. 10 in the village of 
Dudhai, a portion of which, viz., a 10-anhas 
share is in suit, It appears that the entire 
mahal was mortgaged with Bhajan Rai 
under two transactions, one being usufruc- 
tuary and the other a simple “mortgage. 
Duli Chand took a third: mortgage which 
was usufructuary with respect toa 14-annas 
share in the mahal and paid off the üsu- 
fructuary mortgage. Bhajan Rai; the 
father of the defendants second party, 
‘brought his suit for sale on foot of his 
simple mortgage and made Duli Chand a 
party to the suit. The suit was decreed 
and a little overa sum of Rs. 10,000 was 
declared to be payable under the decree. 
“This deeree was passed on-the 13th of July 
1918. On the 20th of September 1918 Duli 
.Chand and his brother Bhagwan Das, the 
original plaintiff of the suit, purchased a 
13 annas 6 pie share out of the entire mahal 
for a consideratiqn of Rs. 36,000 and odd. 
“The largest portion of the. consideration 
money went to satisfy the debts already due 
to the two brothers under the previous 
mortgage and other transactions and the 
balance, a sum of Rs. 10,000, was left with 
the vendees for payment to- Bhajan Rai. 
This money, however, was not at once paid. 
About a year a after this purchase, three sets 
of plaintiffs br 
against Bhagwan Das and Duli Chand, 


One suit was instituted by the defendant’ 
No. 7, Musai Singh alias Udai Bhan Singh.. 


Another stiit-was instituted by Ram Partab 
Singh, the defendant No 8 in the suit. 


These two pre-emptors have been described. 


as defendants fourth party. The third suit 
was brought bye the defendants described 
as fifth party. The suits brought.by the 
defendants fourth party were decreed and 
` the suit brought. by the defendants fifth 
party was dismissed. The Court ordered 
that the stwo successful plaintiffs should 
each pay one-half.of the purchase-money 
already paid by the vendees, vie, one-half 


“~ 
° 
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of Rs. 26,000 aud odd .and that the 
balance payable to Bhajan Rai should be 
paid by them in equal moieties. It was 
further ordered that if one of the plaintiffs 
failed to pay the amount payable by him 
and thus to pre-empt one-half share in the : 
property, the other plaintiff might pay this 
amount and obtain possession ovér the 
other half. It appears that, as á matter of 
fact, the decretal amount due to Bhajan 
Rai was not paid and- Bhajan Rai brought 
about a sale ofa 10 annas share. The pro- 
perty being ancestral, the decree was trans- 
ferred to the Collector for execution and 
he held a sale on the 21st of June 1920 and 
the entire 10 anna share was pufchased by’ 
the defendant first party Suraj .Prasad 
Singh for the sum of Rs. 10,000. At the 
sale a subsequent mortgage was notified 
because the Deputy Colléctor, who was 
acting for the Collector, discovered the 
existence of an incumbrance over thé pro- 
perty. The learned Assistant Collector ad- 
mits in his proceedings that the Civil Court 
had not ordered the notification of any such ` 
mortgage. The defendant first party does 
not admit that he is liable to pay any prior 
mortgage. The fact of the sale having come 
to his knowledge, Duli Chand deposited in 
Jourt the entire decretal amount with 5 
per cent,on the sale price and- prayed for 
the sale te be set aside. 
was opposed not only by the- auction-pur- 
chaser, but also by the mortgagors, judg- 
ment-debtórs and the decreé-holders. The 
Assistant Collector held that on account of 
the pre-emptibn decrees passed against him 
Duli Chand had ceased to have any inter- 
est in the property and he could not make a- 
valid deposit. He accordingly recommend- - 
ed to the Collector that the sale should be 
confirmed. The sale was accordingly cori- 
firmed on the 12th tf October 1920. An 
appeal was taken to the Commissioner but 
he upheld the order of: the Collector. A. 
petition to the Board of Revenue for revi- 
sion was also unsuccessful. Bha gwan Das 
and Duli Chand had filed appeals against 
the pre-einption decrees and they were’ 
pending bofore this Court. An application 
was made by the respondents that: they 
might be alldwed to withdrgw their suits - 
and they offered to pay the’ costs of the 
appellants. This application was allowed, 
The date of this application as given in 
our printed record seems to be incorrect. 
Ig the plaint the factum of thi?” Court’ 
having permiten the P Opio, to with-. 


This applieation . . 


[84.1. 0, 1094]. ., 


draw their suits is mentioned and ‘this 
shows that the order must have been passed 
before the institution of the suit out of 
which thig appeal has arisen.:. It also ap- 
pears that Duli Chand made an application 
to the Subordinate Judge asking him to 


set aside the sale held by the Collector and ` 
confirmed by him. This application was: 


rejected by the Subordinate Judge and the 
judgment was upheld by. this Court on the 
sole ground that Civil Court. had no juris- 
diction to interfere with the proceedings of 
' the- Collector. "These two last mentioned 
facts are not to. be found on the record of 
the present case.’ But we were referred to 
the file of the Ex. E. A. No. 208 of 1923 of 
this Court which was decided on the 15th 
of April 1924 by two-learned Judges of this 
Court. |- . | ^ 

. Now, the suit, out of which this appeal 
has arisen, was brought on the following al- 
legations. Bhagwan Dassaid that he was no 
. party to the’ decree.’ He and his brother, 


Duli Chand, were the victims of g fraud’ 


committed jointly by the judgment-debtors, 
thedeeree-holders,theáuction-pureháser and’ 
thepre-emptors. Evidently by “pre-emptors” 
the plaintiff means the successful pre-emp- 
tors; The plaintiff says that these persons 


combined to deprive the purchasers, namely, ` 


Bhagwaii Das and Duli Chand, of their pro~ 
perty and with this view they im the first 
instance kept them in tlie dark as to the 
fact that execution proceedings were being 
taken and how they were'going on. After 
the sale was held Duni Chand came to know 
of the sale and-he made a tleposit. The 
application was opposed... The pre-eniptors, 
“as they, were.anxious that the property 
should: go to them through the auction- 
purchaser, never made any attempt to 
pay the deéretal amount. When -they 
found out that the auctión-purehaser had 


successfully resisted Duli Chand in his at-" 


tempt for the sale being set aside, they 
withdrew their suit by an application in the: 


High Court. Thib act of theirs was a part of 


“the same conspiracy. On these allegations, 


Bhagwan Das asked that the auction:sale: 


of the 21st of June, 1920 might be- declared 
to be void and he should be maintained in 
possession. In the alternative ‘he asked for 
possession, 2 : ' 
It has“ béen argued that the plaintiff's 


case has really'béen elaborated: in the High | 


Court and that.it was.originally much more 
confined:* It is pointed out that the plainte 
iff furnished further particulars by his 

e 


E " 
: '* 
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application dated the Ist of March 1922 and. 


-that the Court should not take cognizance 


ofany allegation other than what is to be 
found in the said application. But that - 
applieation was intentionally confined to 
matters relating to the sale. This applica- 
tion ` was filed in reply to defendant's appli- 
cation dated the 22nd of February 1922. 
Both the applications are printed as Nos, 8 


‘and 9 at pp. 14 and 15 of the printed record. 


The defendant's application will show that 
he ‘wanted particulars “in connection, 
with sale proceedings” and he was supplied 
with these. ~ B 

: It will be seen that the plaintiff and Duli 
Chand purchased property worth Rs. 36,000, 
(speaking roughly) and paid a substantial 
portion (Rs. 26,000 and odd) of the. con- 
sideration money. -They had undertaken to 
pay off the balance and they did make a 
genuine attempt to pay off the decree. 
Whether they were kept in ignorance 
of the execution proceedings or not is 
a matter which wil have to be tried. 
They further: say: that the conspiracy 
between the pre-emptors and the decree- 
holder and the. auction-purchaser was that 
the property should be wrested from Bhag-’ 
wan Das and Duli Chand either by means 
of a pre-emption decree or if possible by an 
auction purchase, of which Bhagwan Das 
and Duli Chand should be kept in ignor- 
ance. Although the- pre-emptor, Musai 
Singh, paid into Court the eum of Rs. 26,000, 
it is alleged that they never paid the 


money which the Court had directed them 


to pay to Bhajan Rai. It is potnted out 
that this was done at the risk of losing 
the pre-empted property simply because 
the idea: was that if they could obtain the 
property by a purchase at auction in execu- 
tion ofa decree passed on a first mortgage, 
they would get the property very cheap and 
in that case they would forego their claim 
for pre-emption: It is urged that the 
result of the pre-emption decree was that on 
foot_ of it the decree-holder was enabled to 
resist Duli Chand’s application before the 


-Assistant Collector for the setting aside of 


thesale. It was contended before the Assist- 
ant Collector that owing to the pre-emption 
decrees Duli Chand had left in him no 
interest to pay the decretal amount and 
penalty and thus to save the property. It 
is pointed out that when Duli Chand's 
application failed, no necessity was left for 


the pre-emptor ‘Musai Singh to resist the 


appealof Bhagwan Das and Dtli Chand 
* =- = 7. - - .9 e - 
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and they withdrew their suit. The result 
of all that has happened is absolutely clear. 
Whoever may be to blame for it, Bhagwan 
"Das and Duli Chand have lost not only 
10-annas share out of 13 annas 6 pies pur- 
-chased by them, but they have also lost a 
sum of Rs. 26,000 which they had already 
paid for the purchase of the preperty. It 


is not the case that these men were unwil- 


ling or unable to pay the balance of the 
purchase-money and to redeem the promise 
tb pay the whole of the. purchase-money. 
The question is whether this unfortunate 
result was the outcome of a conspiracy as 
alleged by the plaintiff or whether it was 
due toan unfortunate combination of cir- 
cumstances over which the defendants had 
no control. It will thus be seen that if the 
plaintiff's allegations be trué he ought to 
be entitled to relief. Where there is a wrong 
there is a remedy is a maxim of old 
standing, specially as fraud vitiates all pro- 
ceedings, not only transactions between 
private parties, but even all proceedings 
. held in a Court of law. 

` Now, let us see whether there is anything 
in law to bar the trial of the plaintiff's suit. 


* > The learned Subordinate Judge threw 


outthe suit by a short judgment holding 
that it was barred by provisions of O, XXI, 
r. 92, cl. 3 of the Sch. Tof the C. P. O, 
It has been further contended on behalf 
of the respondents that in any case a suit 
will not lie. The remedy lay by an applica- 
tion under s. 47 of the C. P. C. and that 
remedy has already been exhausted. 

To take the second point first, it appears 
' that although Bhagwan Das was not a party 
by name to the decree obtained by Bhajan 
Rai who is now represented by his sons, the 
defendants second party, Bhagwan Das, must 
be deemed to be a representative of the 
judgment-debtor as he purchased’ subse- 
quently to the passing of the decree the in- 
terest of the mortgagor. Ordinarily, there- 


fore, his relief could be granted only under . 


s. 47 ofthe C. P. C. and not by a suit. 
When Duli Chand made an application to 
the Subordinate Judge for the setting aside 
of the sale held hy the Collector, his applica- 
tion was thrown out on the ground that the 
Civil Court had no jurisdiction to interfere 
with a sale held by the Collector for execut- 


ing a decree against ancestral property, 


The ordex of the Subordinate Judge was 
affirmed by this Court. This order, speak- 
ing respectfully, was a perfectly right order. 
It is diffgujt to see how the Civil Court exe- 
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cuting the decree can interfere with an 
order passed by the Collector to whom the. 
decree had to be sent for execution on ac- 
count of the property being ancestral. The 
Collector exercisgs his powers under the 
authority of the Local Government and he 
is in no way subordinate to the Civil Courts. 
An application, therefore, before the Subor- 
dinate Judge under s. 47 of the C. P. C. will 
be and was held to be misconceived. It 
is not pretended that an application under 
8. 47 of the C. P. C. lay before the Collect- 
or. "The Collector is nota Court execut- 
ing the decree. He is nowhere mention- 
ed as a Court and the Legislature, there- 
fore, found.it necessary to say specifically 
that when a Collector exercises his jurisdic- 
tion in the matter ofthe execution of decrees 
heshould be deemed to be acting judicially 


-(see s. 71 of the Civil Procedure Code). If 


the Collector had been-a Court it would not 
have been necessary to say that he should 
be deemed to be acting judicially. On this © 
point some cases were cited by Dr. Katju, 
the learned Counsel appearing for thé re- 
spondents. These are Muhammad Said Khan 
v. Prayag Sahu (1) and Khushal Chand v. 
Nand Ram (2). In the former case, a question 
arose whether a certain adjustment of the 
decree ‘certified before the Collector who 
was ‘exe¢yting.a decree against ancestral 
property was or was not a valid adjust- 
ment and,whether the acknowledgment 
of the decree made by the judgment- 
debtor before the Collector could or 
could not be relied upon by the decree- 
holder. fdr the purposes of saving 
his decree from limitation. All that was 
held by Burkitt, J., was that it was the 
duty of the Collector to execute the decree 
and he was, therefore, properly seized 
of the application for adjustment. It fol- 
dowed, therefore, that an acknowledgment of 
the decree made before the Collector was 
held tobe a right acknowledgment. I do 
not find anything in this decision support- 
ing the contention of the learned Counsel 
for the respondents .that a Collector is a 
Court and he can entertain an application 
under s. 47 of the ©. P. O. after he has con 
firmed a sale In the case in Khushal Chand 
v. Nand Ram (2) all that was held was (so far 
as is relevant for our purposes) that while 
a Collector is executing a decree he is en- 


‘titled to aet upon a statement of the decree- 


e (1) 16 A. 228 A. W. N. (1894) 55; 8 Ind*Dec.-(x. sà 
148. | 
(3) 12 Ind, Gas, 572; 35 B. 516; 13 Bom L, R. 977. 
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holder that his decree has been satisfied. 
It was pointed out that while the Collector 
was executing the decree he was in charge 
of the execution dnd an intimation to the 
. Oolleetor of the fact of- pgyment satisfied 
the conditions of s. 258, The third case 
relied upon by Dr.Katju is thatof Shrini- 
was Appacharya v. Jagadevappa (3). In 
that ease it was held that where an execu- 


tion of a decree was proceeding before the 
Collector, he.was the only authority to 


whom an application- should be made for : 


permission to bid at the auction-sale by 
the decree-holder. The Local Government 
of Bombay have made rules by which the 
. "power of the Civil Court to grant permis- 
sion to the decree holders to bid have been 
granted to the Collector while execut- 
' ing a decree. -This case, therefore, is no 
authority -for the proposition that the 
Collector executing a decree against ances- 
tral property was a Court, and could enter- 
‘tain an application under s. 47 of the C. P. 
C. The rulings quoted, therefore, are of no 
‘avail to the respondents. It follows that the 
Collector could not take cognizance ofthe. 
present complaint of Bhagwan Das as an ap- 
plication under s. 47 of the C; P. C. If there 


: isa wrong there is a remedy and if there bea . 


remedy that remedy must be by a suit 
"unless the institution of such a suit is barred 
by law.. . l 2 


I come, therefore, now to examirfe the pro- 
. visions of O. XXI, r. 92, sub-r. 3. This rule; 
lays down that no suit to set aside an order 


made under that rule shall be brought by. 


any person against, whom such an order is 
made. The order referred to is an order. 
confirming or Setting aside a sale. ‘I will 
assume that for the purposes of the applica- 
tion of this rule that Bhagwan Das was a 
party against whom an order confirming a 
sale has beén made, he being the legal re- 
presentative of: a. judgment-debtor. But 
what isthe scope of the ruling? Rule 92 
says in sub-r. 2 that where such application 
is made and allowed, that is to say, where an 
application to set aside'a gale on the several 
grounds mentioned ‘before is made and 
allowed and where a deposit under r. 89 is 
made within the limited timé the Court 
shall pass an order setting aside the sale. fn 
sub-r. l, r. 92 says where any such applica- 
tion a8 is mentioned in r. 89, 90 or. 91 has 
been made and has been disallowed or no 
. stich applfcation has been made, the Court 


ae -@ 
^ - (3) 46 Inds Cus. 653; 42 B. 021; 20 Bom. LR. 708 . 
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shall pass an order confirming the sale. To 
understand, therefore, the scope of r. 92,-we 
haveto examine the rr. 89,90 and 91. Rule 91 is 


. notrelevant forourpurposes because itrelates 


toan application by the purchaser to set aside 
the saleon the ground that the judgment- 


debtor had nogaleable interest, Rule89relates 


to an applieation by a judgment-debtor or 
any person interested in the property to set 
aside the sale after.deposit of the decretal 
amount and the penalty. The present suit 


does not seek to set aside the sale on any such ? 


ground. It seeks to have the sale set aside 
on much larger grounds. Rule 90 applies 
to the ease where there has been material 
irregularity or fraud in publishing or con- 
ductinga sale. It is true that the plaintiff 
alleged in .the plaint that owing.to fraud 
he was kept in ignorance of the proceedings 
ending in the sale, but that is only a minor 
part of his case. He does not seek to have 
the sale set aside-on the ground of material 
irregularity or fraud in publishing or con- 
ducting the sale. The plaintiff's case has 
already been stated. It may be reiterated 
in brief. His caseis that'thare was a con- 
spiracy by which the plaintiff was to be 
deprived of the property which he had pro- 
perly purchased on payihent. |The conspi- 
racy was not merely that he should be 
kept in ignorance of the execution pro- 
ceedings leading up to the sale, but he was 
not to be allowed to evem get the sale set 
aside ón payment. The pre-emption suits 
were meant to deprive him of the propert y 
fairly if necessary, or the pre-emption decree 
might be utilised in showing that Duli 
Chand or the plaintiff had no “interest left 
in the property so as to entitle them to make 
a deposit under r 89, O. XXI, of the Q 
I may point out herg the signi- 
ficant fact that when the application 


e for setting aside such sale was before t 
learned Assistant Collector, Mr. Sri Biles 


the application. was opposed not only b th 
decree-holder, but also by the jur 


‘debtor. What interest judgment-debtor had 
‘left in him in the property I fail to see. But 
he fought to have the application of Duli 
Chand dismissed. At page 37 of the record | 


the learned Assistant Collector says that 
Basdeo, whom he calls the “real judgment 
debtor" said that Duli Chand had no status 
and could not deposit the money and that he, 


: Basdeo, would suffer pecuniary loss # the sale 
- was set aside. By setting aside the sale of pro- 


perty worth at least Ks. 26,000 fords, 10.000 
the judgment-debtor had nothing to Jose but 


f 
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only to gain. Asamatler of fact, in this case 
Basdeo had left in him no interest in the 
property and it was immaterial whether 
Duli Chand's application succeeded or failed, 
yet he opposed the application. As I have 
already stated, the learned Assistant Collec- 


tor thought that Duli Chand had nointerest . 
left in the property and he could not make: 


the deposit. The conduct of the judgment 
debtor would go to.partially substantiate 
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the story of conspiracy. ,'bhe fact that the : 


pre-emptors made no attempt to save the 
property which they had obtained by 
decrees of the Court points to the fact that 
their interest and the interest of the auction 
purchaser were one and the same.. Thus 
it will be seen that the case of the plaintiff is 
based on much larger grounds than merely 
: of fraud in the publishing and conduct- 
. ing of asale. My remarks on the merits 
of the case are not to be taken as in any way 
deciding the case. Ihadto refer to facts 
only to show that the plaintiff had a sub- 
Stantial story of grievance and that story 
would entitle him to a trial of his case, and 
` thereis no rule of law which prevents a Court 
of justice from entering into the merits of 
the plaintiff's case. m 

It was argued that the plaint did not dis- 
close the date when the fraud came to be 
known to the plaintiff and that, when the 
petition printed at page 67 of the record 
was made, or when the ease was heard by 
the Court and the order printed at page 71 
was made, every one of thefacts now alleg- 
ed by the plaintiff were known to him. I 
do not think that there is any substance in 
thisargument. Itis true the plaintiff does 
not say when the fraud cameto the surface. 
He does not give the date, but that is really 
immaterial, He discovered all the facts on 
a date whieh must be à date subsequent to 
the withdrawal ofthe suits by the pre-emp- 
tors in the High Court. 
substantial part of the alleged conspiracy 
among the several parties accused of it. The 
‘want of specific date, therefore, is immaterial. 
Asfor the petition at page 67 it was the 
‘petition by which Duli Chand offered to 
pay into Court the decretal amount and the 


That fact is a 
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Judge printed at page 71 the matter related. 
only to MusaiSingh,pre-emptor's application- 
for being putinto possession ofthe property 
he had pre-empted. This was*also before 
Musai Singh had withdrawn his -suit by 
an application “to the High Court. _ 

The result i$ there is no legal bar to the 
maintenance of the suit by the plaintiff and 


the suit was wrongly thrown out ona pre- 


liminary point. 
The argument of the appellant's, Counsel 


_ that’ the Collector had no ‘jurisdiction to 


penalty. Dul Chand did not then know . 


and could not have known that the pre-emp- 
tors were also. in league with the auction- 
purchasers and the decree-holders and the 
judgment-debtors. For the ` pre-emptors 
had nof as yet withdrawn their suit by an 
applieation to the High Court. Asfor the 
judgmerft of the. Court of the Subordinate 
. © © é ` ° 


‘into. 


confirm the sale has no force and does not 
require serious consideration. 

I would, therefore, allow the appeal, set 
aside the decree of the Court of. first inst-. 
ance and remand the suit for being disposed 
of according to law. I would point out that 
Issue No. 4 is not sufficiently wide to cover . 
the plaintiff's case. 

. Dalal, J.—The matter for decision in 
this first appealis short though the facts 
are somewhat lengthy. The plaintiffs’ suit 


sought the following reliefs :— 


l. That the auction sale of 21st June 1920 
be declared invalid and ‘set aside, and that 
the plaintiff and his brother Duli Chand be 
declared owner and in possession of the 
10-annas share of village. Dudhai. ; 

2. That in the alternative to a declaration, 
aa over the property may be grant- 
ed. 

The suit was based on allegations of 
fraud, which thelower Court did not enquire 
It dismissed the suit as barred by 
rules framed by the Local .Government 
under se 65 of the ©, P.O, similar to the 
provisions of O. XXI, r. 92 (3). 

The litigation giving rise to the present 
suit may be shortly recapitulated here. An 
entire l6-annas mahal (formerly 19 annas 
6 pies) of village Dudhai was mortgaged and 
the mortgagee obtained a decree for sale of 
this property on 13th July 1918 against the 
mortgagors, Basdeo Narain and others, de- 
fendants third party. The plaintiff's brother 
Duli Chand was a party to the decree.as. 
a subsequent mortgagee under a deed dated . 
7th July 1913. On 20th September 1918 
Basdeo Narain and others sold their interest 
in- the property to the plaintiff and his 
brother (page 39) for Rs. 36-911 out of which 
Rs. 10,000 was left with thevendees to pay 
the decree of Firangi Råi and others, de- 
fendants second party, and the balance to 
pay the mortgage of Duli Chand and some 
decrees and pro-noteg due to the plaintiff 
and'his brother, >. ts : 


1841. 0, 1994] 
. The plaintiff did-not pay off the decree at 
once; obviously they were apprehensive of 
pre-emption suits which were actually ' 
brought-on®27th October 1919. There were 
three-suits, On 30th March 1920 two, suc- 
ceeded and the’ third tvas*dismissed in the 
. Court of the Subordinate Judge of Gorakh- 
pur. The plaintiffs appealed to this Court 
against the decrees in favour of Musai Singh 
and Rampartab Singh, defendants fourth 
party. Underthe pre-emption decrees the’ 
pre-emptors were directed to deposit 
Rs. 26,911in Court and pay the decree of 
Firangi Rai. T MT Lud X 

The decyee was put intoexecution and 
- the property for sale being ancestral, execu- 
tion proceedings were transferred by the 
Civil -Court to the Collector of the district 
unders. 68 ofthe C. P.C. The Collector 
- sold it on 21st June 1920 and the auc- 
tion-purehaser was defendant No. 1, 
Suraj Prasad. On 15th July 1920 Duli 


Chand deposited the sale money with - 


penalty and applied to have the sale set 
abide. The purchaser opposed the applica- 
tion dnd the Deputy Collector, acting for 
the Collector, refused to set aside the sale. 
This order was passed on 11th October 1920 
on the ground that Duli Chand had-no 
longer any interest in. the property which 
had’ been pre-empted. Basdeo, judgment- 
debtor, also opposed the application for set- 
ting'aside the sale. The Court did notice 
that Duli Chand was subsequent mortgagee 


and a party to the decree but appears to have ` 


thought that the mortgage was merged in 
the transfer by way of sale whicli in its 
turn had been cancelled by the pre-emption 
decree after the. pre-emptor had deposited 
money in Court for payment to Duli Chand. 
The sale was confirmed by the Collector on 
12th October 1920. -An,appeal tothe Com- 


‘missioner was.dismissed. On application, 


to the Board.of Revenue, it held that no 
revision lay. 

On 8th November 1921 both the success- 
ful pre-emptors withdrew their suits in 
this Court and they were dismissed.. The 
` -result is that defendant No. 1, Suraj Prasad, 
has beeome owherof the property on pay- 
ment of Rs. 10,000 and the plaintiff has lost 
-Rs. 26,911, which he cannot recover now 
from any one. = ° 
~ Dali Chandis dead and his son is sixth 
party formal defendant to this suit. 

- e The firs contention of.the Iearned. Counsel 


that the Deputy Cgllector's order of 11th | 


October 1920 ‘is "pot Binding, without any 
+ 5 e á 
. ©@ ms 


-a “person 


t 
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allegation of fraud, is not tenable. Under 

r. 32 (2) framed by the Local Government 

corresponding tor. 92(3)ofO. XXI such 

an order is final. It was argued that where 

interested in the property 

deposited money in the way directed in 

r. 89 (1) (there is a corresponding rule 

framed by Government) the Collector 

must automatically make ‘an order under 

r, 92 (2) setting aside the sale. So in 

refusing to do so, he acted without juris- 

diction. This is begging the question thato 
the person applying is held by the Collector 

to have an interest in the property. The 

Collector may wrongly decide that he has 

not, and yet such an order will not be open 

to inquiry by & Civil Court. 
has happened here. The case in Tuhi Ram 
v. Izzat Ali (4) was based on the wording of 
s. 320 and Local Government rule cor- 
responding to s.312 of the former Code of 
1882 and is not applicable now. | 

The attempt to distinguish between the 
plaintiff and Duli Chand must fail because 
the plaintiff has specifically ‘accepted Duli 
Chand's action in the Sale Officer's Court as 
his own. On 2nd September 1920 he object- 
ed.to delivery of possession of property to 
the pre-emptor in the Court ‘of the Ad- 
ditional Subordinate Judge of Gorakhpur. 
He declared in his application that he had 


‘deposited the entire decretal amount with 


penalty in the Sale Officer's Court. A copy 
of this application has been'admitted as cor- 
rect in the lower Court by the plaintiff's 
Pleader. It is clear. therefore, that the 
plaintiff cannot plead ignorance of the sale 
and -cannot disclaim responsihility for his 
brother's proceedings in the Sale Officer's 
Court. 

_ The argument which deserves considera- 
tion is that the order confirming sale is 
liable to be set aside on the ground of fraud. 
Fraud is specifieally urged in the plaint. 
The Issue No. 4 framed by thelower Court 
narrows the scope of the enquiry to the 
pleadings of the plaintiff. The issue runs:- 


Has there been any fraud in conducting 


the sale? 

The fraud alleged by the ,plaintiff covers 
a very wide ground. Healleg®d a conspiracy 
between the decree-holder, judgment-debtor, 
pre-emptor and auction-purchaser to cause 
him loss by depriving him of the property 
and of the money recoverable by him from 
it. He alleged that the pre-emption suits 
were ‘fictitious, only filed to prgvent the 

(4) 30 A. 192; 5 A. L. J. 253; A. W. NN, (1908) 77, 
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plaintiff from paying off the decree in 
the apprehension that he may lose the 
property in the pre-emption suits. When 
the plaintiff applied to have the sale 
set aside, the auction-purchaser and 
judgment-debtor objected though full 
price with penalty was deposited. The 
auction-purchaser was a friend of the decree- 
holder who was displeased atthe private 
purchase by the plaintiff and wahted the pro- 
perty himself (page 14* replication by the 
plaintiff). The collusion of the pre-emptors 
was indieated by their not paying off the 
deeree, though they deposited the far larger 
sum in Court for payment to the plaintiff, 
and by their withdrawiug the suits after the 
auction sale was confirmed. The respond- 
ents' Counsel drew our attention to the fact 
that the present suit was filed on 25th Sep- 
tember 1921, that is, prior to the date of the 
High Court's order permitting withdrawal 


. of the pre-emption suits. The fact, however, 


is mentioned in para. 5 of the plaint. 
Possibly the pre-emptors applied for 
withdrawal before the present suit was filed, 

The respondents’ Counsel argued that the 
plaintiff confined his allegation of fraud to 
sale proceedings only and referred us tothe 
plaintiffs replication. Thereplication, how- 
ever, was an answer to the: defendant first 
party's specific inquiry as to details of fraud 
alleged by the plaintiff to have been prac- 
tised in connection with the sale proceedings. 

We hold that éhe correct issue ar ising on 
the pleadings is: 


Is the auction sale voidable by reason of the 


fraud practised in obtaining its confirmi- 
tion? 

To put ?& shortly, the ees against 
the defendants is that they conspired to- 
gether to file fictitious pre-emption suits 
and by means of such fraud misled the Sale 
Officer into the belief that the suits were 
genuine and that, therefore, the plaintiff had 
no interest in the property and could not 
make a deposit. The Commissioner's order is 
not relevant because if the Sale Officer had 
not been misled no opinion of the Commis- 
sioner would have been necessary. The prin- 
ciples on which a decree may be set aside on 
the ground of fraud are laid down by a Bench 
of this Court in Janki Kuar v. Lachini 
Narain (5). Reference is made there to an 
English case. SirJohn Rolt in Patch v. 
Ward (6) discussing what is meant by 


(5) 30 Ind. Cas. 789; 37 A. 535; 13 A. L. J. 753. 
A (1868) 3 Oh. App. 203; 18 L. T 
4, e 
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fraud when a decree may be impeached for 
fraud, said “The fraud must be actual 
positive fraud, or meditated and inten- 
tional contrivance to keep the parties. and 
the Court in ignorance of the real facts of 
the case and obteining the deeree by that 
contrivance”. Fraud of such a character 
is alleged in the present suit, - 

Under S. 44 of the Evidence Act every 
party is competent to prove that any judg- 
ment or order proved against him was 
obtained by .fraud or collusion. A Civil 
Court has jurisdiciion to grant relief where 
it is sought on the ground of fraud. 


The first argument on behal& of the res- 
pondents was that the plaintiff had suffered 
no damage and his position wasin no way 
altered by the sale, so he had no cause for 
redress. As we have already pointed out, 
the success of the pre-emptors deprived : 
him of property but he got his money 
back, while the auction sale deprived him 
of a large sum of close on Rs. 27,000 as 
well, It will be difficult to conceive of a 
more flagrant case of damage. 
^ The question, why plaintiffs brother Duli 
Chand did not allege fraud. in his petition 
to have the sale set aside and the plaint- 
iff when he objected to delivery of pos- 
session to the pre-emptor- can only be 
answertd when the evidence is gone into. 
It will be inadvisable for us to express 
Any opinign on mere arguments and plead- 
ings of parties, 

it was pressed in ar gument that the 
remedy of the plaintiff lay under s, 47 in 
execution® proceedings. The answer is 
short. The plaintiff did apply to the Oivil 
Court in execution proceedings and he was 
told both by the First Court and by this 
Court in appeal that a Civil Court executing 
the ‘decree had na jurisdiction to inter- 


e iere with a sale confirmed by the Collector 


under rules framed by the Local Govern- 
ment under s. 70 (Execution First Appeal 
from Order No. 208 of 1923). A separate 
suit would not be maintainable if sale had 
been held by the Civil Court, and the 
plaintiff had desired to haveit set aside 
on the ground of fraud. Prosunno Kumar 
Sanyal v. Kali Das Sanyal (T). Reference 
was made to Sadho Chaudhury v. Abhen- 
andan Prasad (8), in support of the powers 
of the Executing Civil Court to set aside 


(7) 18 O. es bs ry A. 166; 6 Sar. P. F 209;.9 - 
T. 134; 16 W. R. na ai (N. S. 


en 203, 


33 A. 101 A. Wek 
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such a sale. The decision, however, is of 
1903 when the Code of 1882 was in force. 
The next question is whether the plaint- 
iff could dave applied’ to the Collector. 
We areof opinion that he could not. There 
is no rule framed under s. 70 to give the 
Collector such power. Various cases were 
quoted in support of different powers of 


the Collector while executing a decree of. 


sale of ancestral property. 

(i) Muhammad Said Khan v.-Prayag Sahu 
(1). (33) Khushal.Chand v. Nand Ram (2). 
(iii) Shriniwas v. Appacharya Jagadevappa 
(3). (iv) Bebi Sheo Ram Koeri v. [kram-un- 
nissa (9). . 


We havé examined all these cases, Every , 


one of them covers some specific power 
granted to the Collector under rules framed 
* by respective Local Governments. We may 
also point out that the first two cases con- 
sidered the provisions of the Code of 1882 
and not of the present Code. 

The plaintiff cannot apply to the Collector 
under-s. 47 because the Collector is not a 
Court.’ In ss. 68 to. 72 the Court and Col- 
lector are kept distinct. If the Collector 
had been treated as a Court there would 
have been no necessity to enact s. 71 
to’ give judicial authority to the orders of 
: the Collector and his subordinates while 

conducting sales of ancestral propesty. 
` Much stress was laid on Governfnent rule 
corresponding to O. XXI, r. 90 (1), the sug- 
gestion being that it covered* cases of 
- general fraud. The rule covers cases of 
iraud of a particular kind in "publishing 
or conducting” sale and not such wide 
collusion and fraud as are alleged in the 
present. case. The authority of Farhat-un- 


nissa Bibi v. Sundari Prasad (10) Chulhi , 


Upadhya v. Badri Upadhya (11), Badri 
Singh v. Tulsi Ram (12), were cited for the 


proposition. that an ofder by a Collector, | 


confirming a sale, was final and cannot 
be revised by a Civil Court. -In none of 
these cases it was alleged that the sale 
was voidable by reason, of collusion and 
fraud which misled the Sale Officer. In 
the case reported in Farhat-un-nissa Bibi 
v. Sundari Prasad (10) the details of the 
facts are not clear from the judgment but 


it appears that «he fraud alleged was én 

(9) 71 Ind. Cas. 631; 45 A. 316; 21 A.L. J. 176; 
: t A. IR. (A) 982 

275; 18 A.L. J. | 

(11) 62 Ind. Cas. 072; 19 A. L. J. 232. 

(12) 79 Ind. Cas... 82; 45 A. 203; 21 A. L. J. 53% 
(1923) A. I R. (A) 186* . . 
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connection with the publishing and conduct 


of the sale. Such a fraud would be covered 
by the Local Government rule correspond- 


. ing to the provisions of O. X XI, r. 90 and 


it would be within -the- province of the 
‘Collector to set aside the sale if satisfied 
with respect to the.fraud. The ground 
for the setting aside of the sale was similar 
in the case reported as Badri Singh v. 
Tulsi Ram (12). The casein Chulhi Upadhya 
v. Badri Upadhya"*(11) affirms the well- 
established proposition that a Civil Cour} 
has no ‘power to interfere with the pro- 
cedure of the Collector in the execution of 
a decree which has been transferred to him 
under s. 68 of the ©. P.C. In that case 
the action of the Collector was questioned 
and there was no allegation of a fraud 
committed by other parties so as to mis- 
lead the Collector into wrongly confirm- 
ing the sale. < 
. We have come to the conclusion that the 
allegations of fraud made by the plaintiff 
in the plaint must be enquired into and 
that the suitis not liable to dismissal sum- 
marily under the provisions of O. XXI, r. 
.92 (3)orofany rule framed by the Local 
Government corresponding thereto. 

By the Court.—We set aside the 
decree of the lower Court;alter Issue No, 4 


-of that Court in terms noted above and 


remand the suit to it under O. XLI,r. 23, 
for trial on the merits, Costs here aud 
heretofore shall abide the *esult. 

^K, S. D. i Decree set aside. 


LAHORE HIGH COURT. 
SECOND OIvIL APPEAL No. 1960 or 1918. 
. January 8, 1920. e 
Present:—Mr. Justice Broadway and 
< Mr. Justicé Martineau. 
RAM DAS—PLAINTIFF—APPELLANT 
verTsus 
Musammat PANNA DEVI, MINOR, UNDER 
"THE GUARDIANSHIP OF Musammat 
.. BISHEN DEVI, ser Morazr— 
' DEFENDANT—-RESPONDENT. 
- Civil Procedure Code (Act V of%1908), s. 107---Suit 
for restitution of conjugal rights—Appeal—Alternative 
grounds admitting and questioning factum of marriage 
—Court, whether can adjudicate on factum of marriage 
—Second appeal. 
. In a suit for. restitution of conjugal rights the Trial 
Court held that . plaintiff and defendant. had been 
validly married and granted a decree. On appeal the 
District Judge dismissed the suit on the ground that 
the plaintifi had failed to prove that f marriage 
= - gt = 4 e 
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had taken place. It appeared that in the memoran- 
dum of appeal to the District Judge one of the grounds 
expressly challenged the factum of the marriage in 
spite of an implied admission thereof in another 
ground: 

Held,(1) that the District Judge was not debarred 
from going into: the question of the factum of the 
marriage and giving a finding thereon; 

(2) that as on the evidence he had, come to the 
conclusion that the factum of the marriage bad not 
been proved ‘the matter could not be agitated in 
second appeal. 


Second appeal from a decree of the 
District Judge, Lahore, dated the 6th May 
1918, reversing that of the Subordinate 
Judge, First Class, Lahore, dated the 5th 
March 1918, 

The Hon'ble Mr. Fazl-1-Hussain, K. B., 
for the Appellant. 

Mr. Jai Gopal Sethi, for the Respondent. 
 JUDGMENT.—The suit outof which 
this second appeal has arisen was instituted 
by Ram, Das, plaintiff-appellant, against Mu- 
sammat Panna Devi, defeudant-respondent, 
on the 1st October1917. In it Ram Das alleged 
that he had been married to Musammat 
Panna Devi and -asked her for restitution of 


conjugal rights and for a perpetual injunc- . 
tion restraining Musammat Bishen Devi,’ 


Musammat Panna Devi's mother, from pre- 
venting her daughter from going to live 


with the plaintiff. The Trial Court held 


that Ram Das and Musammat Panna Devi 
had been validly married and granted a 
decreeas prayed, On appeal by Musammat 
Panna, Devi the learned District Judge 
came to the’conclusion that whether or not 
' a marriage had taken place, the case, was 
onein which & decree for restitution of 
conjugal rightsshould not have been passed; 
and further he held that the plaintiff Ram 
Das. had failed to prove that ‘the marriage 
had taken place. He accordingly dismissed 
the suit with costs throughout. Ram Das 
has come up to this Court through Mr. 
Fazali-Hussain and we have heard Mr, 
Jai Gopal Sethi for Musammat Panna 
Devi. 

Briefly the facts are that Musammat 
Bishen Devi had two sons in addition to her 
daughter, Musammat Panna Devi, and 
these two song were on exceedingly bad 
terms with their mother. On the night 
between the 14-15th June 1917 the two 
sons assisted by relatives and friends for- 
cibly took Musammat Panna Devi, who 
was theneaged about 14 years, from her 
mothers house and, it is alleged, had her 
married daring that night to the plaintiff. 
On the lath Musamanat Bishen Devi took 
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action under s. 100, Cr. P. ©. and her 
daughter was recovered by 3 P. m. from the 
house of Ram Das. In the courge of'pro- 
ceedings under s. 100 Musammat Bishen 
Devi and the child Musammat Panna Devi 
made statements in which they said that 
the marriage was invalid for various 
reasons, thusimpliedly admitting the factum 
of the marriage itself. The consummation 
of the alleged marriage has not taken place. 
Mr, Fazl-i-Hussain urged that inasmuch as 
the factum of the marriage had been ad- 
mitted and inasmuch as in ground No, 3 
of the grounds of appeal to the District 
Judge it was alleged that the gir had been 


‘taken away by force and was married with 


force or fraud, the learned District Judge 
had no jurisdiction to go into the question : 
whether the marriage itself had been per- 
formed. All that he was empowered to do 
was to decide whether the marriage had 
been ‘performed with such ceremonies as 
rendered it valid in law. Mr: Jai Gopal 
Sethi on the otherhand pointed out that 
Musammat, Bishen Devi in her first report 
to the Police distinctly stated that the girl 
was unmarried, that inher first statement 
made in connection with proceedings under 
s. 100, Cr. P. C., she made the same allega- 
tion and that when  Musammat  Dishen 
Devi was, prosecuted under s. 193, Indian 
Penal Code, her defencethere was that the 
girl was .unmarried. "Further he alleged 
that the faetum of the marriage was chal- 
lenged in ground No. Lof the grounds of 
appeal to the learned District Judge and 
that grounds Nos. 2, 3, 4 and 9 were- 
really alternative attacks on the vali- 
dity of the marriage in the event of it 
being held that some ‘sort of ceremonies 
had actully taken place. Mr. Sethi drafted 
the grounds of appeal to the Court below 
eand we are of opinion that his interpreta- 
tion of the said grounds of appeal is correct. 
Under ground No. 1 as well as under 
ground No.7 the learned District Judge 
was, we consider, empowered to go into 
the question as to whetherany ceremony at 
all had been performed. He has come to 
the conclusion on the evidence that the 
factum of the marriage has not been proved, 
This is purely a question “of fact which 
cannot be agitated in ' second appeal. 
We accordingly dismiss this appeal 
with costs, um 
eK. S.D . t7 Appeal dismissed, + 
° a? 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 275 or 1924. 
^ o August 5,1924. . 
Present:—Justice Sir Hugh Walmsley, KT., 
and Mr. Justic® Mukerji. ; 


T. C. S. MARTINDALE-—AcCUSED— |, 


APPELLANT 
ver8us . 
EMPEROR-—OrrosrrE Parry. 
Criminal Procedure Code (Act V of 1898), ss. 449 
(1) (c), 528A—Status of European British subject-— 
‘Claim, when should be put forward —Application for 
leave to. appeal —«No tice to Crown essential—Penal Code 
(Act XLV of 1860), ss. 420, 467—JDishonest conceal- 
, ment of facts—-Forgery, essential ingredient of 


. An accused person is not obliged to put forward 
' his claim to be dealt with as an European British 
“subject either before a Magistrate holding an enquiry 
or irial'in a Presidency Town or before: the High 
Court during the trial of the case. The fact that 
he omits to do so does not debar him from relying 
on his right for the purposes of appeal under s. 449 
(1) (e) of the Or. P. C. [p. 1045, col. 1.] 


leave to appeal under s. 449 (1) (c) of the Code 
' should not be granted ex parie and notice of the 
' application should he given to the Crown to show 
' that circumstances do not exist justifying an appeal. 
[p. 1042, col. 1.] ; 
A dishonest concealement of facts amounts. to 
deception within the meaning of s.420 of the Penal 
. Code. [p. 1049, col. 1.] . 
Per Walmsley, J.—Àn application for leave to appeal 
under s. 449 (1) (c) of the Cr. P. C. 
to the Trying Judge. [p. 1041, col. 2.] > 


The right of appeal, if there is one, fs at best a 
qualified right, and very different from the right 
conferred by s. 410, Cr. P. C. [p. 1042, cpl. 1.1 : 


Per Mukerji, J.— Whereas ina claim to be dealt 
with as an Huropean ‘British subject or an Indian 
; British subject or an European not being an European 

British subject or an American the claimant has to 
prove his own status, in aclaim to be tried under the 
. provisions of Ch. XXXIII, Cr. P. C., the claimant may 
. or may not have to do so. If the latter claim is 
based upon cl. (a) of s. 443, sub-s. (1) of the Code, 
the claimant will have to prove that the complainant 
and the accused persons or any of them are xespec- 
tively European and Indéan British subjects ‘or 
‘Indian and European British subjects. If it is basede 
upon cl. (b).sub-s. (1) of s. 443 of the Code the 
claimant will have to prove that in view of the con- 
nection with the case of both an European British 
subject and an Indian British subject it is expedient 
for the ends of justice that -the case should be tried 
under the provisions of Ch. XXXIII, this may, or 
may notinvolve a question ofthe claimant's own 
status. [p.1044, col. 2; p. 1045, ool. 1.] 


In trving & charge of forgery the ,Court has to 
judge of the intentipn at the time when the document 
was made an c | 
criminality of the act has to be judged. [p. 1048, 
col. 1.] l 

he intention in such a ease must be to cause it 
to be believed that such document was made or sign- 
el or execttted by or by the authority of a person, 
by whom or by whose suthority it was not, made 
signed or esecuted. Jp. 1018, col. 2) 
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should be made: 


d it is-upon that intention that the. 


toil 
- Mr. Camell, Babus Mritunjoy Chattopadhya 
and Sarat Chunder. Ghose, for the Appel- 


‘Jant. 


Messrs. B. L. Mitter and A. K. Bose, for 
the Crown. 


JUDGMENT. 
Walmsley, J.—The appellant T. C. 5. 


, Martindal*t was committed for trial by a Pre- 


sidency Magistrate and tried at the High 
Court Sessions befere Mr. Justice Pearson, 
on three charges relating to forgery, and 


‘one charge of cheating. We are told that 


the majority of the Jurors consisted of 
Europeans but that result was achieved by 
process of challenging, and not asa con- 
sequence of the provisions contained in 
s. 275 of the Cr. P. O. He was found guilty 
on all the charges, by a verdict of seven to 
two on-the forgery charges and unanimous- 
ly on the charge of cheating. He was 
sentenced to four years’ rigorous imprison- 
ment ‘on each charge, the sentences to run 
concurrently. , 


Sometime later, the Chief Justice was 
moved to appoint & Bench to hear his ap- 
plication for leave to appeal. The matter 
was referred to the Criminal Bench (then 
consisting of Newbould and B: B. Ghose, 
JJ.) and leave was granted, under s. 449 
(1) (c), one of the new clauses added by last 
year's Amending Act. 


The learned Standing” Counsel has ap- 
peared before us and urged that no appeal 
lies, and that the application for leave 
should have been made with notice to the 
Crown, and that itshould have been made 
to Mr. Justice Pearson, the Judge who tried 


the case. h | 
It is convenient to deal with these points 


‘in the reverse of the order in ‘hich I have 


stated them. 


It appears to me that the third point is 
merely a matter of convenience and expe- 
diency. There can be no doubt that the 
Bench. which granted leave to appeal, had 
jurisdiction to entertain and dispose of 
the application. At the same time I think 
it is desirable that such appfécations should 
be made to the Trying Judge. The right of 
appeal, if there is one, depends upon -es- 
traneous circumstances which have nothing 
to do with the guilt of the accused, and 
the Trying Judge is better qualified than 
any one else to decide whether those cir- 


cumstances exist or nob. 
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On the second point, I think the learned 
Standing Counsel is right in urging that 
notice of the application should have 
been given to the Crown. The right 
of appeal, if there is one, is at best a 
qualified right, and very different from 


the right conferred bys. 410, Or. Pi C. In. 
other proceedings in this Court where ' 
special circumstances creating a right have | 


to ‘be shown, if is the practice to insist on 
notice being given tothe opposite party, 
that he may have an opportunity of urging 
at those circumstances do not exist. The 
same rule, I think, ought to be followed in 
applications of this nature, In'the present 
instance, however, we are confronted by 
the fact that leave has been given and 
that there is no counter-affidavit to rebut 
the statements in the affidavit upon which 
the leave was granted. We cannot revoke 
the leave, and I think we can do no more 
s express our opinion as I have already 
one, 

In view of the fact that leave has been 
granted, it is hardly necessary to deal 
with the first argument, that there is no 
right of appeal. Such right of appeal as 
is created by the Amending Act is contain- 
ed ina Ch. XXXIII which except for the 
one s. 449, has no application to Presidency 
Towns, and to the trials held in this Court 
under normal procedure, 
contians provisions for European and 
Indian British subjects in cases to which 
Oh. XXXIII does not apply. Under this 
chapter the accused might have claimed 
the status of an European British subject 
with a view toa limited sentence or with a 
view to the right, conferred by s. 275, of 
claiming an European majority on the 
Jury. .He made no such claim, however, 
and though m fact he obtained an European 
majority it was by the luck of thé ballot 
and not as of right under s. 275. So far as 
Oh. XLIV-A is concerned, the appellant can 
no longer claim the status of an European 
British subject. I do not think, however, 
that that fact debars him from urging 
that the conditions mentioned in cl. (a) 
or cl. (b) of s. 443 (1) exist. Those clauses 
do not refer énly to the status of the 
aecused person, but to the status of two 
persons: one of them cannot be the accused 
person and in the second clause neither 
need be. It seems unreasonable, therefore, 
that the*omission of the accused person to 
àvall himself of the right to claim the 
benefit offiection 528-A should conclude the 

. 9 . ui. 
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matter. The right ofappeal given to the 
Local Government by sab-s. (2) of s. 449, 
] am of opinion, there- 
fore, that proof of the conditions? mention- . 
ed ' ins. 443 is what is required, and- not 
evidence that any’ person concerned in the 
case has preferred and substantiated a 
claim to a particular status. On the facts 
set out in the affidavit, therefore, I think 
that the conditions were such as to admit 
of leave to appeal being granted. . 

Now I turn to the meri s of the appeal. 
The case for the prosecution is that on 
August 8th, a Wednesday, the accused went 
to a shop, in, the New Market, and after 
making some purchases tendered a cheque 
for Rs. 800. A poddar cashed it in consider- 
ation of a small commission; he presented 
it on Monday the 13th and it was dis- 
honoured. On enquiry it was found that 
the cheque form had been abstracted from 
a cheque book belonging toa Mr. Maitra, 
on whom the accused had called that very 
day. The brother of the accused, G. R. 
Martindale, has an account with the Bank 
(the Imperial) but the signature is not his; 
infaet it bears no resemblance to his. It 
is an obseure signature, but 'artindale' 
perhaps ‘Martindale’ can be made out 
of it, and as G. R. Martindale is the only 
constituent of the Bank with such a 
name, the. Bank Official naturally rejected 
the cheque as not being signed by G. R. 
Martindale. “The evidence of the shop- 
keeper and the poddar, however, is clear on 
the point thaf.the accused made no repre- 
sentation about G. R. Martindale. He 
initialled an alteration in the date, as though 
he were the drawer. It is not necessary to 
go into the question. whether the flourishes 
at the beginning of the signature are T. 
©, S" (appellant/s initials) assembled in the 
form of a monogram. So far as the charges 
of forgery are concerned, it is enough to 
say that the appellant .did not pass off the 
cheque to the shopkeeper and poddar as 
being signed by G. R. Martindale. In the 
Trial Court the idea seems to have been 
that the appellant attempted through the 
poddar to pass off the cheque on the 
Bank as signed by G. R. Martindale. 
The evidence of the Bank Officials tends 
to support that view, but I think that 
they are really under the influence of 
the suggestion to which I have referred. . 
Ido not think that any one who had 
fever heard of G. R., Martindale would 
have "read the initialg às G., R. ditis- pers 


os 
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-haps in consequence of the evidence from 
the Bank Officials that the learned Judge 
1n charging the Jury about the meaning 
of the exfression ‘false document’ seems to 
have dwelt only on the fraudulent or dis- 
honest intention, and to*have ignored the 
other element, the passing off of the imita- 
tion as the real. That is an essential in- 
gredient in a false document, and it is 
not necessary to refer to Reg. v. Martin. 
(1) or Rex v. Dunn (2), for the principle of 
those cases is embodied in s. 464, the section 
which defines a false document. The ques- 


. tion is whether the appellant put the sig- 


nature on the cheque with the intention of 
causing it to be believed that it had been 
signed by G. R. Martindale. It is clear 


. that he had no intention of inducing that 
' belief in the minds of the shopkeeper and 


of the poddar, and I am not satisfied that 
he had the intention in regard to the Bank. 
In my judgment; therefore, the cheque was 


nota false document and consequently on 
| the first and second and third charges there 


should havé been an acquittal, 
The charge of cheating under s. 420, 
Indian .Penal Code, names the poddar as 


.the person who was cheated; this is natural 


because it is he who: parted with the 
money. The point madein connection with 
this charge is that whatever false represen- 
tation there may have been such false re- 
presentation was made to the shopkeeper 
and not to the poddar; thatwhen the poddar 
came there was a conversation between him 


_and the shopkeeper in Bengali, a language 
which the appellant is not proved to under- , 


stand, that the appellant said nothing to 
the poddar and his silence cannot be treated 
as concealment of facts which he ought to 
have disclosed. 

Before this argument is reached, however, 
it is urged that the appellant's version of 
what occurred is the true one. It is in 


short that there was à loan of Rs, 400 and | 


that the cheque was delivered not as a 
cheque but asa document embodying the 
terms of the loans The story'is fantastic; 


there is nothing in the evidence to support 


it, and the fact that the cheque form had 


been obtained surreptitiously „a few hoirs,. 
earlier, and the fact that the date frst 


written August 12 was. changed by appel- 
lant at the instance of the poddar to August, 
9, militate against it. 


ve. (1) (1879) 5 Q- B. D. 34; 49 L.e J. M. C. 11: 44 L. 


TT. 531; 28 W. R. 232; 14 Cox.. C. C. 375; 44 J, P. 74: 
(2.1 Legch C. O, 5f; $ East P. 0.962. * ` 
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To go back to the argument on the pro- 
secution case; some support is, no doubt, 
given to it by the conflicting evidence of 
the shopkeeper and the poddar. ‘They are 
quarrelling about who is to bear the loss, 
and the result is that each makes state- 
ments which help the appellant in a slight 
degree. IS is also a point in favour of the 
appellant that the poddar understood that 
there would be no balanee at appellant's 
credit from which the cheque could be 
cashed on the 9th and that he inferrad 
that appellant had not been able to add 
to the balance from the request made 
to him to keep the cheque back a few days. 
None of these considerations, however, 
really touch the main features of the case. 
The cheque was offered as a genuine cheque 
although in fact it was written by appellant 
on a form that did not belong to him, and 
drawn on a Bank where he had no account : 
the poddar paid good money for it, and the 
appellant knew that the poddar accepted 
itas agenuine cheque which would he 
honoured if he had patience for a day or 
two. Whether appellant understood the 
conversation between the shopkeeper and 
the poddar or not, he knew perfectly well 
what was being done, and that he was 
getting Rs. 800 in return for a worthless 
piece of paper: by his own acts of altering 
the date and endorsing the cheque he foster- 
edin the poddar’s mind the belief that 
the cheque was genuint; he must have 
understood the inference that would be 
drawn from the mere fact that he tendered 


‘a form taken from an Imperial Bank cheque 


book. In such.circumstances fhe silence of 
the appellant must be regarded as amount- 
ing to dishonest concealment. In my opi- 
nion, therefore, all the elements of an offence 
of cheating are estahlished, afd the appeal 
as against the conviction under s. 420, Indian 
Penal Code, must fail. 

As to sentence, the sentences passed 
under ss. 467, 468, 471, Indian Penal Code, are 
set aside with the convictions under those 
sections. 

It was our intention to maintain the sen- 
tence of rigorous imprigonment passed 
under s. 420, Indian Penal*Code but for a 
reduced period. It is represented to us, 
however, that friends of the accused are 
ready tomake good the loss sustained by 
the poddar, and that the poddar ig prepared 
in return to compound the offence, and we 
are asked under s. 345 (2), Or. P. Q., to permit 
the composition. 
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— An application has-also been put in to- | 
day to that-effect by the appellant and at the- 


foot of it there has been a note made by 
one Tarini Mohan Shaw the proprietor of 
the Poddar's shop and the employer of 
Rai Mohun Shaw who has been duly 
identified acknowledging receipt, of the sum 
of Rs. 800 and consenting to. have the case 
compounded. Am m 

‘I think that we should give our assent. 
The appellant had grave domestic trouble 
about the time of the incident; he was 
„arrested a year ago, and he has served over 
two months ofthe sentence. In these cir- 


cumstances l assent to the composition. 


In doing so I wish to express the hope that 


the appellant will strive to ‘make a proper 


response to the loyalty of his friends. . '' > 

Let the accused be acquitted. : 

Mukerji, J.—The appellant Theodore 
Cecil Swinhoe Martindale was tried by 
Mr.Justice Pearson at the First Criminal 
Sessions for the year 1924 on charges under 
ss. 467, 468, 471 and 420, Indian Penal Code. 


The Jury returned a.verdict of guilty, ‘on 
the first three charges by a majority of 7~ 


to 2 and on the last one unanimously. The 
learned Judge accepting the verdict con- 
victed the appellant on all the charges 


and sentenced him to undergo rigorous. 


imprisonment for four years on each of 
the eharges, the said sentences to run con- 
currently. 


The appellant thereupon applied forleave. 


to appeal under the provisions of s. 449 (1) 


(c), Cr. P. C. The application was present- 


ed before his Lordship the Chief Justice 
and on his so directing ‘it was heard by 


Newbould and B. B. Ghose, JJ. The learned 


Judges granted the leave applied for and’ 


admitted the appeal and it then came on for 
hearing befofe us. | 

The learned Standing Counsel appearing 
on behalf of the Crown raised a preliminary 
objection as to the maintainability of the 
appeal, 
upon three. grounds:—Firstly, that the ap- 
pellant was bound to put forward his claim 
to'be dealt with as an European British 
subject before the Magistrate before whom 
he was producéd,in accordance with -the 
provisions of s. 528-A of the Or. P. C, -and 


inasmuch as he did not.do so, he must 


under s. 528-B of the Code be held to have 
yelinquished his right to be dealt with as 
‘au European British subject, and. that, 


therefore, je is incompetent to assert: the. 


same in pny subsequent stage of the’ case, 


. 
.9 
: 
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"The objection is based mainly- 


"qebpOd9Mp cC 
and. consequently he: cannot*now be per- 
mitted to.rely on that right for the pur . 
pose of his appeal; secondly, that the ap- - 
pellant never asserted ‘either btfore’ the 
Committing Magigtrate or before Mr. Justice 


Pearson his rights to be dealt with under, 4 


the provisions of Ch. XXXIII which 
he should have: done in order to have a: 
proper investigation into the. question of 
status of, the parties to the case, and that 
he cannot be permitted to raise the said 
question for the first time in -his applica- 
tion for leave to appeal; and thirdly, that 
the leave to appeal was not properly given 
the same having been granted em parte and 
without any enquiry and. merely upon an 
affidavit which is not sufficient for establish- 
ing either that the appellant is an European 
British subject or that his prosecutors are 
Indian British subjects. mE 
With regard to the first of these -grounds 
I may say at once that Iadhere to the 
opinion which 1 expressed in the order 
I passed in the case of Emperor v. Harendra 
Chandra Chakravarty (3) which was tried 


‘in. the Second Criminal Sessions of the 


High Court for the . year 1924, in connection 
with a claim -made-in that case under the 
provisions.of s. 275, Cr. P. C. In that case | 
Thad occasion to. deal. with the amend- 


'" ments introduced by Act XII of 1923, and 1 


held that ‘a. claim to be tried under the 
provisions .of Ch. XXXIII of the Code 


is wholly different from a claim to be tried — 
asan European British subject or an Indian, .:* 


British subject or an’ European ‘not being ' 
an European British subject or an ‘American, 
that ibis the latter claim only which is 


dealt with ‘in Ch. XLIV-A of the Code, - 
in. which ss, 528-A and 528-B occur, and ` 


thatso far as the former claim is concern- 
ed, the question of status ofthe claimant 
does not always arise, as is evident from 
the provisions of s. 443 (1) (b) of the Code. 
Whereas in a claim to be dealt with as an 
European British subject or an Indian 
British subject or an European not being 
an European British subject or an American 
the claimant has to prove his own status, 
in a claim to be tried under the. provisions 
of Ch. XXXIIL the claimant may’ or. 
may not have to do, so.. If the latter 
claim is based upon cl: (a) of s.443, sub- 


.§. (1) of the Code, the claimant : will have . 


to prove that the complainant and tlie ac- 

cused persons op any'of them: are respec; 
1 à " ' F E 2 ' " 7 ' 
(3) 84 Ind. Cas. 9298; 010.980; s. ec ne 
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. tion with the case of Both an European: 


. may not involve a question of the claim- 
ants own status. ..It will. also be seen that 
"s: 028-A is expressly limited in its opera- 


m 
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tively. European. and. Indian British, sub- 


jects or Indian and Huropean British sub-. 
‘jects. . [£it-is- based upon el. (b):of s. 443, 
: Bub-s. (1)*£ the; Code, the: claimant will 


have to prove that in view of the connec- 


British - subject and an Indian British 


subject itis expedient for the ends of justice , 


that the case should be tried under the 
provisions of Ch, XXXIII this may or 


tion to a case to which the provisions of 
Ch.. XXXIII do not.apply, and s. 528.B 


‘relates only to such cases, as are contemp- 
: lated by s. 528-A-and. s. 449 under which 


the right ‘of ‚appeal is claimed is in Ch. 


XXXIII; consequently ss, 528-A and’ 528-B ` 


can’ have no application. tos, 449. This 


ground of objection, therefore, in my 'opi-. 
nion fails. j 
. , Bo far as the second ground is eoncerned 


itis sufficient to say that there is no pro- 
. vision. in the Code enabling .a person’ to 


put forward a claim of this -character either 


„before a Magistrate holding an enquiry. or 
‘trialin a Presidency Town or - before the 
High Court during the trial of the ease. It . 


‘is unreasonable to suppose that the Legisla- 
ture ever intended that when there was .no 
knowing whether there would be a con- 


.vietion or an acquittal (and. both are 


open to appeal. under s. 449, Cr. P. C.) an 


enquiry might be asked for and the Court" 
required to. decide on the question as to. 


Whether if tried outside a Presidency Town 
.the case‘ would have been triable under 


“the provisions of Ch. XXXIII, the only 


‘object of -such. an enquiry being that 
.the' result of it may beavailed of for the 


.. purposes of an appeal by the accused in the 


m 


‘case of a conviction and by the’ Crown iy 
: the case ofan aéquittal. In my opinion tlie 
proper time to raise the question is when 


"leaveto appealis applied for, and that is 
when the appellant. has raised it. 


I, there- 


 :fore,think that the second ground has no 


substance. d er 
- As for the third ‘ground it. seems to: me 


that the Crown has a just cause for complaint. 


The appellants applied for leave on éhe 


"ground that the case if tried outside the 


Presidency Town of -Calcutta would have 
‘been triable . under Ch.. XXXIII as it 
‘game within s..443-(1) (a). „He alleged that 

eis an European British subject and tHe 


e . * 
: wo-persqns on whose -information.lte was. 


x © 
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.outof the amount to. Abdul Razak. 
appellant subsequently request ed. Abdul 
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prosecuted :.are: Indian British ‘subjects. 
The Court had to be satisfied on these points 
before it could grant the leave asked for; 
and the . Crown, undoubtedly, was entitled 
to an opportunity to show if possible that 
the allegations were not true or that the 
case if tried outside the Presidency Town 


of Calcutta, would not have been triable 
under Ch. XXXII. It would, therefore, 
have been better if the leave was ask- 


ed for on noticeto the Crown or at any rate 


.if the same was granted with such notice. 
"The matter, 
practical importance for ifit could be shown 


however, is of very little 


to us even now that the case was not so triable 


or that the appeal did not lie we would 


have been bound to dismiss it. Nothing, 
however, has been placed before us to rebut 
the statements contained in the petition of 
appeal and the affidavit in support of it, 
and I can find nothing which may lead me 


.to hold thatthe accused is notan Euro- 


pean British subject or that the prosecutors, 
who are people living in Oalcutta and carry- 
ing on business in Calcutta, are not 
Indian British subjects. lam, therefore, of 
opinion that the third ground of objection 
also fails..  . 

` Theappeal, therefore, is competent and 
must be dealt with on the merits. 

Now the case for the prosecution, shortly 
stated, is this ; on the 8th of August, 1923, 
the. appellant went to the hosiery shop of 
A. S. Mullik at No. 32, ffunicipal Market 
and purchased goods worth Rs. 22-4. He 


tendered a cheque for Rs, 800-drawn in his 
‘favour to Abdul Razak the salesman of the 


shop and asked for the balance. Abdul 
Razak replied that he had not enough 
money to pay the balance. On that the 
appellant requested Abdul Razak to send 
for a poddar and get the chéque ‘cashed. 
A poddar Rai Mohan Saha was sent for; he 
came and inspected the cheque and ask- 
ed for a. commission of Rs. 1-8 which the 
appellant agreed to pay and he asked the 
appellant to alter the date from the 12th 
to the 9th. The appellant made the altera- 
initialled it, Rai Mohan Saha 
insisting, Abdul Razak put,down the name 
of the firm A.S, Mallik andethe address 32 
New Market, Calcutta and also “wrote “ By 


‘the pen'of Abdul Razak "on the back of 


the cheque Rai Mohan went away with 
the cheque, brought the money ,Hs. 798-8 
and the appellant took it aud paid Rs, 22-4 
The 
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Razak to-ask Rai Mohan Saha not to present 
the cheque at the Bank on the. 9th and 
promised to pay up the amount of the 
cheque and take it back. Rai Mohan 
Saha accordingly kept the cheque back till 
the 13th. On that day Rai Mohan Saha 
- presented the cheque atthe Bank and then 
it was found that the cheque belonged to a 
book of cheque counterfoils supplied to 
one H. P. Maitra. The officials of the Bank 
found that the signature of the drawer 
of the cheque was that of a Martindale; 


they took it to be that of G. R. Martindale : 


the appellant’s brother who was the only 
constituent of the name of Martindale in 
the Bank and thatthe signature did not 
tally with the specimen signature of G. R. 
Martindale which was inthe Bank. There- 
upon no payment was made on the cheque. 

The above is the main story of the pro- 
secution, and the version of the transaction 
as narrated above is what has been depos- 


ed to by Abdul Razak. The poddar Rai. 


Mohan Saha, however, makes some variation, 
mainly to the effect that the cheque was 
sent to him in the first instance by Abdul 
Razak through a boy named Jamaluddin, 
that he on examining the cheque found 
that it did not contain the endorsement of 
the firm of A. S. Mullik and also that the 
date was the 12th and upon that he came 
to Abdul Razak and all thé conversation 
that he had with regard to the cheque was 
with Abdul Razaand none with the ap- 
pellant. He, however, states that he would 
not have agreed to cash the cheque if he 
knew that it was worthless, and that he 
paid the amount of the cheque entirely 
relying on Abdul Razak. He says he 
does not know English and that Abdul 
Razak assured him that the appellant was 
a known cusfomer of his. The boy Jamal- 
uddin supports in substance the version 
given by Abdul Razak. One Sheikh Attar 
Ali who works in the shop of A. S. Mullik 
also gives practically the same story. and 


endeavours to make out that the transae- 


tion was directly between Rai Mohan Saha 
on the one hand and the ‘appellant on. the 
other. Mahabut, Ali a shopkeeper who has 
got his shop *opposite to that of A. S. 
Mullik also supports the version of Abdul 
Razak. 

The appellant's version of the transac- 
fion in short was that he had been dealing 
with the firm of A. S. Mullik for 11 or 19 
years, that he was badly in need of money 
tor the medical .expenses ior. his wife's 
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illness, that he expected’ money from his 
brother Mr. G. R. Martindale in a few days 
and in order to meet his urgent demands 
he approached Abdul Razak and a8ked for a 
temporary loan of Rs. 400 and that Abdul 
Razak agreed to lend him the amount at 
191 per cent. interest ifhe was prepared to 
give some security. The appellant's case is 
that he obtained the blank cheque form 
from one Mr. Smith who belongs to the firm | 
of H. P. Maitra and Co., that thereafter he 
saw Abdul Razak who said that he would 
have tosign a cheque for Rs. 800 and that 
it would be understood that if he returned 
the money by the 13th he would .have to 
pay only Rs. 400 plus interest, but other- 
wise he would have to pay Rs. 800. The 
appellant says that on that condition he 
made out the cheque and that Abdul Razak 
thereafter sent for Rai Mohan Saha and 
had some conversation with him whieh the 
appellant neither heard nor understood. 
He says that he was thereafter requested to. 
alter the date from the 12th to the 9th 
which he did, and was paid only ‘Rs. 400. 
He then gives a story as to the subsequent 
events which is unnecessary to narrate here. 
The appellant's version of the transaction 
is not supported ‘by any evidence. It may 
be said that on the assumption that it was 
true it woyld not be possible for him to get 
witnesses to support it, That may be so ; but 
the story is,so inherently improbable that 
one should feel great hesitation in ,accept- 
ingit. Why Abdul Razak who is the sales- 
man of a shop carrying on business in 


hosiery shéuld suddenly convert himself 


into an extortionate money-lender lending 
out money on condition that it would be 
doubled if it was‘not repaid within five days, 
it is difficult to conceive ; it is still more 
difficult to imagine that the appellant who 
ie à man of the world anda business man 
and notaltogether helpless would agree to 
such extortionate stipulation. Then again 
if Abdul Razak wanted to have some secu- 
rity for the loan would he have agreed to 
accept as security a cheque written by the 
accused in that way, unless he believed that 
the accused had an account in the Bank 
upon which the cheque could be drawn. 
Thestory that the cheque was meant mere- 
ly to be evidence of the transaction and 
not as security, it is impossible to believe. 
On acareful consideration of the whole of 
the facts and circumstances it appears to, 
meimpossible that the,transaction that 
took place was any ‘thing like «the one ` 
e - . 
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suggested on behalf of the defence, I have 
carefully scrutinized theevidence oí the wit- 
nesses who have supported the pro'iecution 
version ofthe transaction; but I have not 
been able to discover any thing:in that evi- 
dence which may lead m@ to suspect that 
the prosecution version of the- transaction 
does not represent the truth. The conflict 
betweea the evidence of Rai Mohan Saha 
on the one hand and that of Ahdul Razak, 
Jamaluddin, Attar Ali and Mohabat Ali on 
the other noticed above, is easily, explicable 
on the hypothesis that while ‘Rai Mohan 


‘Saha endeavours to make out that the firm 


other witnesses attempt to repudiate any 


ment, which act carried with it the repre- 


of A. B, Mallik and Abdul Razak are res- 
ponsible for the money, the latter and the 


suggestion of that responsibility. 
I, therefore, find that the appellant gave 
the cheque to Abdul Razak ‘for encash- 


sentation that it was a good cheque on which 


‘payment would be obtained from the Bank ; 


‘that he did not disclose that he had no 


P 


account or money in the Bank ; that when 


' Abdul Razak expressed his inability to pay : 


the amount, the appellant suggested that 
the cheque might be cashed with some 


poddar; that Abdul Razak honestly be- 
‘lieving that it was a good cheque requested 


Rai Mohan Saha to. make the payment 
allowing him a commission of Rs 1-8; that 
Rai Mohan Saha wanted to be safe and so 


got Abdul Razak to sign for the firm on, 
-the back of the cheque ; 


that Rai Mohan 
Saha was not willing to wait till’ the 12th 
which was the date that the cheque bore and 
intended to get the cheque cashed in the 
Bank on the 9th and so got the appellant to 
alter the date which the appellant readily 
did ; and that the appellant subsequently 
requested Abdul Razak ito see that the 
cheque was not presented promising to, 
pay the amount in cash and so redeem the 
cheque, 

On these findings it is necessary -to con- 
sider what offence or offences was commit- 
ted by the accused. ` | 

Tne cheque purports to bear asignature 
which is said by the prosecution to repre- 
sent that of G. R. Martindale, and by the 
defence to be that. of T. C. S. Martindale; 
the appellant himself A good deal of evi- 


-dence has been adduced on behalf of the 


prosecution to establish that the appellant’s 
brother Q. R. -Martindale has-an account 
ih the Ifhperial Bank of India, that the 
signature cannot *be read as that of 
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T.C. S. Martindale but only as of G. R. 
Martindale, and that, as a matter of fact, it 
was so read by the officials of the Bank. On 
the other hand the defence has endeavoured 
to show that the signature may be read as 
that of T. C. S. Martindale, that it does not 
resemble the specimen signature of G. R. 
Martindale,’ which is in the Bank, and that 


,& loop belpw'the curve of '*C" and a line 


which are to be found there now were not 
there when the cheque was in the Court of 
the Committing Magistrate. In my opinion 
it has not been made out sufficiently clearly 
that the signature really represented that 
of G. R. Martindale rather than that of 
T. O. S. Martindale but I do not. consider 
the matter to be of any realimportance. 
The controversy that has centred round 
this question, in my judgment, is entirely 
unprofitable and is likely to cloud the real 
issues. I do not think there is anything on 
the record which may go toshow that the 
appellant ever contemplated that the cheque 
would get to a stage when it would happen 
to be presented at the Bank and payment 
would be made upon it on the impression 
that it was a cheque issued by ^. R. Martin- 
dale; for, in that case, some endeavour 
would have been made by the appellant to 
make the signature resémble that of G. R. 
Martindale. It is admitted on all hands 
that the signature of the drawer of the 
cheque does not bear the faintest resem- 
blance to the specimen sfenature of G. R. 


‘Martindale and is in fact wholly dissimilar 


to it. ] 
The real question is what was the inten- 


"tion of the accused in making out the 


cheque. With regard to this matter there 
are two views that may possibly be taken. 
It may have been the intention of the ac- 
cused to make it appear that'the cheque 
had been drawn by some body else in his 
favour.: In that view itis immaterial whe- 
ther the sighature was T. C. S. Martindale 
or G. R. Martindale or was of any body else, 
either real or fictitious. If it was intended 
to represent that the cheque had been 
drawn by some body else in favour of the 
appellant and it was made, out with that 
intention and with the obfect of tender- 
ing it for payment orfor being used as 
security it would be a false document. The 
principle was laid down in the case of 
Rex v. Dunn (2),in these .wordg: “first, 
that if a person give a note or other 
nis’ own note or, security, 
and the eredit thereupon - be. personal to 
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.himself without, any relation to another, 
his signing such a fictitious name. may 
3ndeed. be & cheat, but will not. amount 

. todorgery; for in that case it is really the 
instrument: of the party whose act it pur- 

` .ports to be, and the creditor had no other 
. security in view. But, secondly, that ifa 
note be given in the name.of another person, 
either really existing or represented so to 

' be, and in that light it obtains a superior 


credit, or induces a trust which will not be: 


given to the party himself,it is then a false 
instrument'and punishable as forgery.” We 


have to' judge of the intention at: the time . 


when the document was made and it is upon 
-that intention tbat'the criminality. of the 

act , has to be judged. Now the fact that 
the drawer's signature was obviously made 


‘to look as altogether different from the. 


name of the drawee arid the fact that the 


signature of the, appellant on the back of 


_ the cheque as endorser is like the writing 

ofthe payee’s name on the face of the 
cheque andis wholly dissimilar to his sig- 
nature on the cheque as drawer thereof, lend 
some support to the theory that the inten- 
tion was to make it appear that it wasa 
cheque issued in favour of the appellant.by 
. gomebody'else—it does ‘not‘matter if it was 
G. R. Martindale or a fictitious person ; and 
itis just possible that such was his inten- 
tion -when the appellant “made out the 
cheque. Ifthe appellant had this intention 
.then the documéht he made was a false 


doeument and he was guilty of forgery.. 


This, however, is à mere possibility ànd I 
am notinclined to press it too much against 


the accused in the face of the evidence 


relating to the use that the appellant actual- 
ly made of the cheque and from which his 
intention may as well and perhaps with 
greater cert&inty be gathered. There is no 
evidence .to show that he made any other 
representation than that it wasa theque 
which he was drawing upon the Bahk. 


Neither Abdul Razak nor Rai Mohan Saha. 


ever thought of looking to the drawer's 
signature as à guarantee for the payment 
of the cheque ; on the other hand .the fact 
. that they asked, the appellant to alter. the 
‘date of the cheque and thought that he 
“was competent:to do so and that the appel- 
lant did so in their presence shows unmis- 
takeably that they took it as a cheque 
drawn by,the appellant himself and -lends 
support to the theory thatin making. out 


the cheque: the appellant intended to pass ` 
it oll as.a.geunine-cheque drawn by Himself. 
e, , : : E D 
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in his own favour. Ifthatwas the appel- 
lant's: intention there was no' preparation 
of a false document and so no'forgery. In . 
that view ofthe appellant's: inténtion the ' 
ease would clearly be on, all fours’ with that -, 
of Reg. v. Martin? (UD. In that: case’ a pri- ` 
soner gave a chéque drawn in the name of 
a fictitious person upon a Bank in which. 
there was'no account’ ‘answering to that 
signature but the prosecutor. took the 


cheque believing that’ it was drawn’ in the 


prisoner’s name and the Court following 


the.ruling in Rex v. Dunn (2) cited above ` 


held that there was no forgery. The law 
in: s'464, Indian Penal Code, is exactly the 
same. ‘The intention in such a case must 
be to cause it to be believed that such docu- ' 


-ient was made or signed or executed by 


or by the authority of a'per&on by whom or 
by whose authority it was not made, signed 
or exééuted. Ilaccordingly think that there: - 
was no false document made, and, therefore, : 
there was no forgery..'In that view the’ 
charges. under ss. 467, 468 and 471, Indian 
Penal Code, must fail' and the convictions 
and sentences passed on these charges can- 
not stand. | t uu 
..As to: the charge. under s, 420, Indian | 
Penal Code, the appellant's contention is 
that he did not make any representation to 
Rai Mohan Saha whom he-is alleged to have 
cheated, that whatever conversation there 
was, was between .Abdul Razak and Rai 
Mohan Saha and though the appellant was 
sitting in the same room he was at some 
distance, and, he could neither hear nor: 
follow the conversation. as it- was in Bengali. 
In view of the findings at’ which I have 
arrived. with regard to: the nature of the 
transaetion, I hold that. the appellant used 


“Abdul Razak merely as jan agency for com- 


munitating the ‘representations to Rai 
Mohan Saha. He knew ‘perfectly well that 
lie had not disclosed to -Abdul Razak 
the fact that the cheque was absolutely- 
worthless, and that he had no aecount in 
the Bank, far less any money, against which 
the cheque could-be drawn. He knew per- . 
fectly well that, asa security the cheque 


-was worth nothing. It was his plain duty 


to disclose the real state of affairs to Abdul 
Raeak for he must have -understood that 
when Rai Mohan was paying Hs. 798-8 on 
the cheque he was acting on the representa- 


tion which the cheque carried with it that. `. 
it would be hongured on presentatiqn. Thig . 


répresentation the appellant ‘intendéd to.: 

convey through’ Abdul Razak to Rai Mohan: 
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Saha; and this representation Abdul Razak 
did in fact convey to Rai Mohan Saha in 
the presence of the appellant by making 
over the®cheque to, Rai Mohan Saha and 
getting the money from him. A dishonest 
concealment of facts-is*deception within 
the meaning of s. 415, Indian Penal Code. 
Ihold that the appellant dishonestly con- 
cealed the most material fact that the 


‘cheque could never be paid on presentation - 


and on the other hand confirmed Abdul 
Razak and Rai Mohan Saha in their belief 
.that it wasa good cheque by altering the 
< date from the 12th to the 9th when requested 
to do so, It makes no difference to the 
criminality of the transaction that Rai 
Mohan Saha took the precaution of getting 
Abdul Razak to sign forthe firm on the 
back of the cheque. Nor does it matter 
- whether the appellant understood the con- 
- versation that passed between Abdul Razak 
and Rai Mohan Saha. So far as the offence 
under s. 420, Indian Penal Code, is con- 
cerned Iam of opinion that the appellant 
has been rightly convicted in respect there- 
of, 4 TAE 
Having régard, however, to the circum- 
` stances mentioned in the judgment of my 
'learned brother I agree in allowing’ the 
offence under s. 420, Indian Penal Code, to be 
compounded. s 

| K. 8. D. Appeal allowed tn part :` 

. Offence of cheating compounded. 


Re am 
+ 


RANGOON. HIGH COURT. 
CRIMINAL APPEALS Nos. 738-739 or 1994. 
T August 5, 1924. 
^ Present :—Mr. Justice Lentaigne. 
NGA PO THAIK AND ANOTHER— ÀCCUSED 
i ' ^ —ÅPPELLANTS 
VETSUS y 


; : EMPEROR-—*fRESPONDENT. 
. Penal Code (Act XLV of 1860), ss. 326, 807—HEwi* 
dence Act (I of 1872), s. 105—Fight with sharp 
weapons—Serious injuries—Absence of eye-witnesses— 
Attempt to murder—Grievous hurt—Benefit of doubt— 
Self-defence, plea of. : 
. Two persons fought with each other with sharp 
weapons and were so severely wounded that their 
dying depositions had to be taken. They recovered, 
however, and each was charged with an offence under 
s. 307, Penal Code. There were no eye-witnesses to the 
fight, and each of the accused was convicted on. the evi- 
dence of his opponeht, the corroborative evidence of the 
wounds and the admission of each of the accused that 
he was wounded id the fight: . 
- Held, (1) that if either of the accused had died in 
consequence of his wounds, it would not. have been 
permissible to convict the othereof murder on tho 
facts’ as established, because he would have been 
‘entilted jo plead that the ease came within E&ception 
4 e 


. . . 
a , 
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4 to's. 300, Penal Code, and would have been entitled 
to the benefit of a reasonable doubt; 

(2) that, therefore, neither of the accused could 
legally be convicted of.an attempt to murder under 
s. 307, Penal Code; 

(3) that, as under s. 105, Evidence Act, the burden 
of proving that he acted in self-defence, was on euch 
accused, under the circumstances neither could estab- 
lish the defence, and each could properly be con- 


vieted under,s. 326, Penal Code, 

Criminal appeals from the judgment of 
the Iirst Additional Special Power Magis- 
trate, Bassein, in Criminal Regular Trials 
Nos. 68-69 of 1924. 3 

JUDGMENT.—It is clear that the 
above appellant, Nga Po Thaik, and Nga 
Po E had a fight with each otheron the 
night of the 28th October, 1923, at sometime 
about ten or eleven P.M. and that one used 
a da, and. the other used either a pointed 
knife, or some weapon of that description, 
but there were no other witnesses to the 
occurrence, and each appellant has been 
convicted on the evidence of his opponent, 
and the corroborative evidence of the 
wounds caused tothe opponent, and the 
admissions of the appellant that he was 
himself wounded in the occurrence. Nga 
Pa Thaik received about seven or eight 
wounds, and Nga Po E received at-least five 
wounds,.and each would have died if he had 
hot received early medical attendance. In 
each case, the condition of the wounded 
man wasso bad that hisdying deposition 
was taken. They were first tried by a Magis- 
trate, who got into diffüeflties in attempt- 
ing the impossible task of deciding which 
was the aggressor; but his.orders of dis- 
charge were set aside by the Sessións Judge 
and the appellants were then fried in two 
separate trials, each on the charge that he 
had committed the offence of attempt at 
murder under s, 307, Indian Penal Code, in 
trying tokillthe other. In e&ch trial, the 
accused was convicted of that offence under 
s. 307, Indian Penal Code, and each was sen- 
tenced toa term of five year’s rigorous im- 
prisonment. Each appellant now appeals 
against the conviction and sentence passed 
against him in his trial. 

The first question for determination js 
whether either can be convicted of the 
offence under section 307» Indian Penal 
Code. In my opinion, the conviction foran 
offence under that section was not permis- 
sible in either case, That section provides 
for the punishment of an offegder who 
—'does anv act with such intention or 


"knowledge, and under such cirgumsfances 


that-ifhe, by-that-act; caused deat, he-would 
* e + 
e , e 
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be guilty of murder". Now if either e£. manner and escape imprisonment. Taking. 


the appellants had died in consequence of 
his wounds, it would not have been permis- 
sible to convict the other of murder on the 
facts as established; because he would be 
entitled tothe benefit of a reasonable doubt 
-and to plead'that the case came within 


Excep. 4 to s. 300,and that the offence had - 


been committed withoüt premeditation in a 


sudden fight in the heat of passion upona . 


sudden quarrel, and without the offender 
having taken undue advantage oracted in 
a cruel or. unusual manner. That being 
so, it is clear that neither appellant can be 
legally convicted under s. 307, Indian Penal 
Code, having regard to the duty of the 
Court to accord to each the -benefit of a 
reasonable doubt. 

It is also clear that neither appellant can 
establish the defence that, what he did, was 
‘done in the exercise of the right of private 
defence, because under s. 105 of the Indian 
Evidence Act, 1872; the burden of proof 


would liéon the accused in each ease to. 


prove. the necessary facts for such defence, 
and itis obvious that neither accused can 
prove the necessary facts for such defence 
in his case. , ; 


$ 


The same difficulties arise as regards the 


defence that; what each appellant did, was 
due to the fact that he had been deprived 
of the power of self-control by grave 
and sudden provocation. The burden of 
proof would lie om each appellant to estab- 
lish this defence under s. 105 of the Indian 
Evidence Act, 1872. It is, however, prob- 


able that bne of the combatants would be 


entitled to raise such defence, though even 
that cannot be certain. Assuming, however, 
that one appellant could establish such 
defence, his case would come within the 
provisions ofs, 335 of the Indian Penal Code, 
-which prescribes the penalty for voluntari- 
ly causing grievous hurt on grave and 
sudden provocation.. The term of rigoreus 
imprisonment permissible under that sec- 
tion would be four years. 


There can be no question that each ap-. 


pellant caused grievous hurt to the other by 
means ofa dangerous weapon, such as a da 
or dagger, and < think that I am bound to 
convict each appellant under s. 326 of 
the Indian Penal Code. In the case now 
before me, each appellant has already re- 
ceived a severe punishment.in the shape of 
the wounds which he received from the 
. other; but, nevertheless, it is necessary to 
teagh men that they cannot fight in such a 
s * * > 
€ ; r i ET . 

€ t 


‘ 
4 


the Respondent. 


all the facts ‘into consideration, I think 
that a sentence to aterm of two and a half 
years’ rigorous imprisénment wauld meet 


. the ends of justice in each case. 


N.H. P € Order accordingly. 


t 





. -" LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 365 or 1924. 
June 20, 1924. l 
- Present:—8Sir Henry Scott-Smith, KT., 
Offg, Chief Justice, 


HUKAM SINGH AND ANOTHER— CONVIOTS , 


—ÁAÁPPELLANTS: 
versus nd 
EMPERORKRK--RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 210, 216A— 
Giving meal to proclaimed offender—Dacoity, acquittal 
oF charge ,of—Harbouring such persons, whether 
offence. 


A conviction under 6 216-A of the Penal Oode . 
‘cannot stand for harbouring persons who, have been ` 


acquitted of the charge of dacoity brougat against 
them. [p. 1051, col. 1.] 

The mere giving of à meal to a proclaimed offender 
is not an offence within the meaning of s. 216 ‘ci the 
Penal Code in the absence of any evidence to tho 
efiect that the intention of the;accused wás to pre- 
vent the offender from being apprehended: [ibid] . 


Criminal appeal from an order of the 
Additional Distriet Magistrate, Hoshiarpur, 
dated the 2nd April 1924. NE < 

Mr. Abdul Aziz, for the Appellants, 

The Assistant Legal Remembrancer, , for 

S. 

JUDGMEN T.—This is an appeal from 
an order of a section 30 Magistrate con- 
vieting the *appellants, Hukam Singh 
and Mara, of harbouring six persons 
having reason to believe that they were 
about to commit a dacoity. The charge 
states that the offence was committed onor 
aboutthe 14th August 1923. The persons 
alleged to have beeh harboured included 
Hazara Singh, Partap Singh of - Litter, 
Thakur and Partab Singh of Fatehpur. 
These four persons are said to have com- 
mitted a dacoity in the: shop of Kanshi at 
Bassi Jalal on the night of the 14th August 
1923. They were tried for dacoity and 
were sentenced by the Sessions Judge to 
eight years’ rigorous imprisonment mainly 
upon the evidence of Teku approver. The 
appeal of these four persons was: accepted by 
this Court | Hazara Singh v. Bmperor (1)] and 
they were aeqnitted oh the 18th June last as 
this Court held: that on the uncorroborated 

*1) 82 Ind. Cas. 707; 6 L. L. J. 370; 25 Or. È. J. 12477 
(1924) ASI. R. (L.) 127. . * NT 


e. * 
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evidence. of the approver the offence was 
not brought home to them. It is, therefore, 
obvious that Hukam, Singh and Mara cah- 
not be cofvicted- of har bouring the same 
persons and the conviction under s. 216-A, 
‘Indian Pénal Code, cannot stand. 


Itis, however; suggested by Counsel for 


the Crown ' that the conviction might be 


altered to one under s. 216 of the Code - 
inasmuch astwo ofthe persons harboured’ 


were Waryam. Singh and Banta Singh, 
proclaimed offenders. The only evidence 
that two of the persons harboured were 
these two proclaimed offenders is that of 
Teku who, gave evidence as an approver 
in the dacoity case and of Mota Singh, 
Teku is obviously an infamous person whose 
evidence requires corroboration and it is. 
doubtful whether : Mota Singh's evidence 
is sufficient. Moreover it appears to me 
that the mere giving of a meal to these 


two persons. is “not an offence within the 
meaning ofs. 216, Indian Penal Code, be-, 


cause in the absence of any evidence to 
that ‘effect it cannot-be held that the in- 
tention ofthe appellants. was to prevent 
Banta Singh and Waryam Singh from being 
apprebended.' The case would have been 
otherwise had it been known to the appel- 
lants that there was any Police Officer pur- 
suing the proclaimed offenders. But there 


is no suggestion that at the time there was 


any hue and ery after them. 
I, therefore, accept the appeal and settin g 
aside the convictions and sentences acquit 


Hukam Singh and Mara ang order that: 


they be released from custody. * 
' KS. D | Appeal accepted, 





MADRAS HIGH COURT. 
- URIMINAL Reviston Cass No. 520 or 1924. 
(Case REFERRED No. 58 or 1924). 
M August 5, 1924. 
Present:—Mr. J ustice Ramesam. 
In re TURKA HUSSAIN SAHIB: 
AND OTHERS— ÁCCUSED. 


Onni Procedure Code (Act V of 1898), s. TR 


Criminal | appeál—Presentation of papers— Appeal, 
hearing of-—-Special posting-—Pleader, refusal of, to 
argue appeal—Professional , misconduct. 

A criminal appzal should not ba heard at the time 
of the presentation, of the pipers, even for the pur- 
poses of dismissal under s 421, Cr. P. C. The postihg 
for the purpose of haring under s. 491 must be a 
epal posting after a reasonable ‘time, not less,than 
a week. : 


Ramtahal Dusadh v Emperor, 1 Tad. Oas. 86%; 26 Cr. 


OQ 385; 13 Q, W. N. 684;.9 Or. L. 3. 401 and Rung 


charlu v. Emperor, .29 M 236; 4 Or. L. J. 57, relied . 


on. ie 1041, gol. a) 


* . 
- a Bot e 
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A Pleader who has looked intó the papers ofa 
cass for the purposes of drafting grounds of appeal, 
but is not prepared to argue the appealat the time 
of the presentation of the appeal papers, cannot be held 
guilty of professional misconduct. |p. 1051, col. 2.] 


Case referred for the orders of the High 
Court, under s. 438 of the Cr. P. C., by the 
Sessions J udge of Kurnool Division, dated 
the 25th. July 1924, (Dis. No. 183 dated the 
26th July 1924). 

ORDER.—I entirely agree with the 
remarks of the Sessions Judge in this 
letter of reference. The decisions men: 
tioned by him viz, Ramtahal Dusadh v. 
Emperor (I) and Rangacharlu v. Emperor 
(2), both lay down that a criminal appeal 
should not be heard at the time of the 
presentation of the papers, even for the 
purpose of dismissal under s. 421. The 
posting for the purpose of hearing under 
s. 421 must be a special posting after a 
reasonable time—not less than a week: Ram- 
tahal Dusadh v. Emperor (1) This is the 
practice in'the High Court and ought to 
be the piachice in the moffusil, wherever 
it is not. 

1 may also point out that the view of 
the learned Sub-Divisional Magistrate, viz. 
that a Pleader who has looked into the 
papers of a case for the. purpose of draft- 
ing grounds of appeal is guilty of pro- 
fessional misconduct if he is not prepared 
to argue the appeal at the time of presenta- 


' tion of the appeal papers ie not correct. 


It is well-known that a memorandum of 
appeal containing all possible grounds 
(some of which may be ultimatehy unten- 
able) ean be drafted by a mere perusal 
of the judgment and withouf the use of 
the depositions; whereas, for arguing the 
questions of fact, the depositions "have 
to be carefully studied. In Rangacharlu 


v. Emperor (2, it is pointed out that, if 
* questions of fact are argued in the appeal, 


the appeal ought not to be disposed of, even 
under s. 421, without sending for the 
original records of the Court below contain- 
ing the depositions. [agree with this. 

. The result is, the dismissal of the appeal 
by the Sub- Divisional Magistrate is set 
aside and the appeal is retaanded to him 
for re-hearing and disposal aecording to 
law. 

Y. Case remanded, 

(1) 1 Ind, Cas, 868; 36 C. 385; 13 C. W. N. 684; 9 


L. J. 401. 
e 29 M, 236; 4 Or. L. J. 57. 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 251 or 1924, 
May 12, 1924. 
` Present:—Mr. Justice Abdul Raoof. 
SHAH ALIM AND OTHERS—PDETITIONERS 

d ae versus 
. EMPEROR—Oprosite Parry. 

, Evidence Act (I of 1872), s. 114, «ll. (6)— Statement -of 
co-Gecused—Corroboration, necessity of*Witness re- 
tracting statement in cross-exampnatron, whether reliable. 

As a rule the statement of a co-accused ought not 
tg be relied upon without sufficient corroboration on 
material points. [p. 1052, col. 2.] 

The evidence of a witness, who retracts his state- 
ment in the cross-examination cannot be safely relied 
upon against an accused person unless there are very 
strong reasons for holding that the second statement is 
absolutely false. [p. 1052, col. 2; p. 1053, col. 1.] __ 

"The Court cannot rely upon a mere probability in a 
criminal case. [p. 1053, col. L.]: | 

' Criminal revision against an order of 
the Sub-Judge, Jhelum, dated the 31st 
October 1923. u 

"Dr. Nand Lal, for the Petitioner. 

Mr. Sagar Chand, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—The petitioners, Shah 
Alam, Mattu, Karm Ali and Fattu along 
with others were convicted ,under s. 395, 
Indian Penal Code and sentenced to four 
years’ rigorous imprisonment each. They 
appealed, and the learned Sessions Judge’ 
of Jhelum upheld their’ convictions and 
sentences. They have now come up in re- 
vision to this Cogrt. 

The case for the prosecution was that a 
dacoity was committed on the night bet- 
ween the'13-l4th January 1923 at the house 
of Mool Singh of Mohra Maliaran. Certain 
injuries were inflieted upon the persons of 
Mool Singh and his wife and eertain arti- 
cles were taken away by the dacoits. A list 
Ex. P/J of the stolen property was supplied 
by the complainant to the Police. A re- 
port was made at the thana in which the 
names of Manga, Shahwali and Nura were 
mentioned as the persons who were alleged 
to have committed the dacoity. The com- 
plainant, however, subsequently admitted 
that he had not in faet identified those 
three persons but had, named them on 
suspicion on acebunt of pre-existing enmity. 
During the Police investigation one Fazal 
Ilahi of Saba admitted to have taken -part 
in the dacoity: and produced a number of 
articles from his house which were identi- 
fied by the complainant. This man gave 
the names of the accused persons and 
stated that they had taken part in the da- 

e € 
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coity and were in -possession- of articles 
which had fallen to their lot at the division. 
The houses of the petitioners were search- 
ed and certain articles „were eecovered 
from their houses some of which were identi- 
fied by the compMinant. Fazal Ilahi turn- 
ed an approver and gave evidence in Court 
implicating all the accused including the 
Musammat Khatun, the wife 
of one of the accused Mirza, gave evidence 
to the effect that all the accused had col- 
lected at the house of her husband and 
had conspired to commit the dacoity. She 
identified all the accused. Her evidence 
was relied upon by the prosecution as cor- 
roborating the testimony of the 'approver. 
Against the applicants, therefore, three 
items of evidence were relied upon by the 
prosecution:—(1) the statement of the, ap- 
prover, (2) the statement of Musammat Kha- 
tun, and (3)the evidence as to the recovery 
of the various articles from their houses. 

The learned Sessions Judge- has rightly 
remarked in his judgment that none of 
these items of evidence by itself would be 
suffieientto justify a.convietion. He has, how- 
ever, held that all the three piecesof evidence 
taken together establish the case against the 
petitioners and others. Asa rule the state- 
ment of a co-accusedought not to be relied 
upon without sufficient corroboration , on 
material *points. In this case particularly 
the evidence of Fazal Ilahi having been ob- 
tained undtr very peculiar circumstances . 
it is necessary to see whether there is any 
real corroboration of his statement. Musam- 
mat Khatun’s evidence has been relied 
upon by the Courts below as corroborating 
the statement of the approver. Musammat 
Khatun was examined on the 30th March, 
when she implicated all the accused persons, 
but tn her eross-exafnination on the 3rd 
April , she retracte? her statement, the 
reason given by her in , a petition 
presented :to the. Court being that she, 
had been'persuaded by the Police to give 
false evidence on the assurance that her 
husband ' would belet off. Both the Courts 
below have refused to acceptthis explana- 
tion and have treated her evidence given 
in the examination-in-chief as a reliable 
pigce of evidence. without expressing any 
opinion as fo the correptness"or otherwise 
of the explanation given *by. Musammat 
Khatun. I consider that the evidence of a 
witness, who retracts his statement in the 
cross-examinatién cannot be safely relied 
upon #gainst an accused*person unless there 
e $. ü . 
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are very strong reasons for holding that the 
second statement is absolutely false. ln 
this caseit is not possible to.say with any 
certainty “that her first statement was correct 
and that made later was euntrue. The evi- 
dence of this woman cannot, therefore, be 
safely treated as good and reliable. ` 

The only other evidence is that relating 
to the recovery of the articles. 1 have 
carefully scrutinized the list of those articles 


and I am constrained to hold that the arti- . 


cles recovered were not really identifiable. 
"Ihe following articles were recovered from 
the petitioners’ possession:— 


1. Shah Alim.— A bundle of thread, à 


padlock, a kurta of chicken, ax earthen dolt 
and a tin vessel. 


2, Kattu.—A phulkari sufed resham em- 


broidered with red and green thread, kurta 
khadar sufed, chadar rang naswari, and 
Susi cloth. |. 

. 9. Mattu.—AÀ nali of white thread, a 
bundle of white thread, another bundle of 
thread, and a quilt. 

c^ 4. Karm Ali.—A khes, a piece.of malmal 

cloth, a piece of gumti. cloth; a waistcoat, a 
silk handkerchief, a pagri of white malmal, 
an embroidered cloth, a bundle of white 
thread, and ashirt. . ; 

‘As regards Fattu and Karm Ali the prose- 
cution hasrelied upon the evidence given 
. by the wife of the complainant who has 
identified the embroidered cloth recovered 
from their possession, and the Courts below 
have accepted her evidence. They have 
also accepted the evidence ofacertain tailor 
who identified a shirt which had'been made 
by- him. A cloth-seller was examined to 
prove thata piece ofcloth was sold by him. 
This ‘class of evidenceis highly. unsatis- 
factory. No distinguishing feature has 
been ‘pointed out by any of these witness- 
es, and, in-my opinion, the Courts belowe 
were not justified in relying upon such 
evidence in acriminal case. In the case 
of Shah Alim and Mattu the learned 
Sessions Judge himself noted that the 
goods were less distinct in nature, but he. 
was of opinion ‘that in these two cases also 


they were such as were possible for identi- ` 


fication. We cannot rely upon a mere 
possibility’ in*a criminal case. In my 
opinion the evidence produced in this case’ 
falls short of bringing» home to the appli- 
cants beyond all reasonable doubt the off- 
ence of which they have been found guilty, 
I, therefore, accent this petition fpr re- 
*vision, set aside ; thé “convictions and sen- 
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tences and , direct that the -petitioners be 
forthwith released, ' 


K. S. D. Petition accepted. 


iini, Frist. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 619 or 1923. 
August 11, 1923. e 
Present :—Mr. Justice Sulaiman, 

ANIS BEG.-—ACCUSED—AÀPPELLANT 
E versus 
" EMPEROR —RESPONDZENT. 
_ Penal Code (Act XLV of 1860), ss.319, 929 —Dhatu ra, 
administration of as love philtre— Intention —O fence. 

When dhatura is given to a young girl as a love 

philtre with the intention of persuading her to fall 


“in love with the accused and there is no intention to 


cause hurt to anybody, the act of the accused 
does not constitute an offence under s.398, Penal 
Code, but the accused must be deemed to have had 
knowledge that the administering of the drug was 
likely to cause hurt within the meaning of s. 319 of 
the Penal Code. 


` Criminal appeal from an order of the 
Sessions Judge, Moradabad, dated the 4th 
July 1923. | 

: Mr. G. W. Dillon, for the Appellant. 

. Mr. Sankar Saran (Government Pleader) 
for the Crown. l j 


JUDGMENT.—-This is an appeal from 
a conviction under s. 328 of the Indian 
Penal Code, the accused having been 
charged with poisoning with dhatura a 
number of,persons including one Musam- 
mat Chando, who is a girl of about 12 
years. The accused is about*16 years of 
age, and it is the prosecution case that 
he became infatuated: with the girl 
Musammat Chando and began to make 
advances’to her and did various tricks 
to make her inclined towards him. 
It is s&id that he first got her brother 
Narain. to take a cake of soap and crochet 
needle and ten annas that Musammat 
Chando. might knit him something. He 
also asked her brother to get him some earth 
from below her left foot. He then tried to 
get some sweets sent to her through one 
Manohar, who refused to take them.  Ulti- 
mately he persuaded Kanhaiya, a boy of 
about 12 years of age, to take five peras 
one of „which is said to have contained 
dhatura,in order that they mightebe given 
to Musammat Chando and other members 
of her family. There can be.no doubt that 
Kanhaiya did. distribute these, peras . iq 

= i E e 
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various ^ people,- including Musammat 
Chando. All the persons’ who took. these 
peras showed symptoms of poisoning. This 
was in the evening of the Ist of May, 1923. 


A private Practitioner Dr. Dikshit was sent 


for about 9-15 p,m. and he noticed that 
Musammat Chando was in a state of 
delirium. She was ‘picking at the cot 
and drawing: imaginary threads from her 
fingers. Shanti, a boy,was in a condition 
of collapse and his heart was failing. The 
tondition Of the children of the tailor was 
also bad. The Doctor came to the conelu- 
gion that all that was the effect. of the 
particularly - as he 


‘At about 3-30 a. m. that night three of these 
persons were .sent to the hospital and were 


there examined by the Medical Officer in 


charge. ,He found the pupils of Musammat 
Ohando dilated and her condition delirious. 
The pupils of two others were also found 
dilated, one of whom was slightly uncon- 
scious but the other person was in his 
senses. This Doctor also came to the con- 
clusion that these persons showed signs 
of dhatura poisoning. None of these Doctors 
was able to see any vomit or. stools and 
they’ could not give any more definite 
-opinion, ; 

The broad facts of the case cannot be 
much disputed.. There is no doubt that the 
appellant did bécome infatuated with. the 
girl and did try various tricks to make 
her favourably inclined towards him, ‘It 
is the previous conduct of the acctised 
that has mjdethe learned Sessions Judge 
‘com3 to the finding that there was really no 
“intention” on the part of the appellant to 
cause any hurttoeitherofthe personsto whom 
the peras were given. The accused had plead- 
ed an alibi but led no evidence to substan- 
tiate that plea. 
Kanhaiya Lal, supported by the evidence 
of halwai who sold the peras to the 


= 


accused, as well as of Piarey Lal, a passer-. 


by who saw him purchase them and 


handing them over to Kanhaiya Lal, who. 


was standing close to the confectioner's 
shop, conclusively establishes that the 
accused had handed over the. peras to 
Kanhaiya Lal, which were distributed: to 
the persons already mentioned.. 


On behalt'of the appellant it has been 
argued very strenuously that he must have 
been unter a mistaken belief that these 
peras wougd actas a love philtre, and his 


ANIS: BEG v,-EMPÉROE, - 


The evidence given by: 


lent: 
‘believed, negatives it altogether. In any case 
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only object in making Musammat Chando 
eat them was to make herlove him. 

It is also suggested that as Kanhaiya Lal 
is-the son of a local hakim,it*is highly 
probable that it was he who had procured 
this drug. Whefher Kanhaiya Lal was in ` 
the conspiracy or not, there can, in my 
opinion, be no doubt that the accused must 
have intended to administer some specific 
"drug which he believed would act as a 
love philtre. 

“The medical evidence proves that this 
drug was dhatura. “The question then is 
whether, under the circumstances, it can be 
inferred that the accused knew the nature 
of the drug which was going to be ad- 
ministered, ` s 

As I agree with the finding of the learn- 
ed Sessions Judge there was really no in- ' 
tention on the part of the accused to: 
cause hurt to any person, if is clear that the 
offence cannot fall. within the first.portion | 
of s. 328 of the Indian Penal Code. I am 
also of opinion that the intention to per- 
suade Musammat Chando by some mysteri- . 
sous means or other to fall in love with.. 
him, cannot be said to be an-intention to 
commit or facilitate the commission of any 
offence. 
within the second portion of that section 
either. "| . JG 
. The question remains whether it can 
be said that the accused knew'it to be 
likely that he will thereby caus2 hurt to 
any of those persons. I find it impossible 
to believe that Kanhaiya Lal would have 
mixed up'this drug in the peras without 
informing the accused what drug ib was. 
Even if Kanhaiya Lal: knew all about it, 
there can, in my mind, be no doubt that 
the accused also knew the nature of the 
drug. I find it impossible to conjecture, 
eor assume, that the drug which the accused 
wanted to put in the peras, was a drug 


other than the one which the Doctors say ] 


must have been. If it was sought to be 
shown thata mistake had been made, and: 
owing to such mistake a wrong drug had 
been mixed up, it was the' duty of the 
accused to show i There was no plea of 
this kind put forward, norany evidence 
The evidence of K3&haiya Lal, if 


I am not prepared to aSsume that the 
accused was nob aware that the drug 
which was mixed in one of the, peras at 
east, was anything but dhatura, which 
the Doctors found tb have been the drug, 


In this view the act cannot fall . / 


4 
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'Dhatura is à very common drug and itis 
‘well known that it is poisonous. 
of the age ofthe agcused must be presum- 
ed to kn8w that: such a drug is poisonous. 


lf he eauses such a drug to be administer-' 


ed, he must be presumed at least to know 
that it islikely that he will thereby cause 


hurt. The word "hurt" is defined ins. 31901 > 


the Indian Penal Code as meaning either 
bodily pain or disease.or infirmity to any 
person. The bodily pain or infirmity ob- 
-viously may either be permanent or tem- 
‘porary. If aperson by the administration 
of that drug is thrown into a delirium, 


- with the possible risk of falling into coma 


and becoming unconscious for the time 
-being, it is clear that both bodily pain 
and.infirmity are caused. "Infirmity" has 
been defined by one author as inability of 
an organ to perform its normal function 
which may either be temporary or per- 
manent. In my opinion this definition 
‘seems to be correct. 
stances there can be no doubt that the 
'accused must be deemed to have had know- 
ledge that the administering of the drug 
was likely to cause hurt within the mean- 
ing of s.319 of the Indian Penal Code. 
It is very fortunate that none of the persons 
who took the peras died. The boy Shanti, 
however, was in a very ‘serious condition 
of collapse, and at one time it was seriously 
feared that his heart was failing. Luckily 
. he escaped death. Musammat Chando also 
was comparatively very seriously ill. Under 
the circumstances, although the accused 
eannot be said to have actually intended 
to causeany hurt to either of these persons, 
yet as his act was a grossly rash one, I 
think that the sentence of one years 
rigorous imprisonment does not err on the 
side of severity, The, result is that this 
appeal fails and it is dismissed. 
appellant, who is on bail, must surrender 
at once. 


` K. 8. D. ..-. Appeal dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 370 or 1924, 
~. September 22, 1924. 

Present:—Mr. Justice Campbell. 

HARNAM SINGH AND OTHERS—CÜONVICTS 
NEU — APPELLANTS 
° Versus 
< EMPEROR— RESPONDENT. 
. Penal Code (Act XLV of 1860), s. 216—Harbour- 
ang proclaimed offender—Prosecution, what must 
prove. 


In a trial for an offence under s. 216 of the Penal Í 
Code, it is the duty of the prosecution to prove that 
the accused knew the proclaimed offender to be a 
‘person for whose apprehension an order had been 
made by competent authority. 

Criminal appeal from an order of the 
Magistrate, First Olass, with section 30 
inm at Hoshiarpur, dated the 22nd April 

Mr. Mukand Lal Puri, for the Appel- 
lants. 


Mr. Abdul Rashid, for.the Respondent. 


SJUDGMENT.—This judgment will 
dispose of Criminal Appeals Nos. 370 and 





403 of 1924. 


The five appellants have been convicted 
of an offence under s. 216, Indian Penal 
Code, the finding being that on the 13th 
July 1923 at the village of Pandori Ganga 
Singh in the Hoshiarpur District they har- 
boured or concealed one Narain Singh of 


Daulatpur of Jullundur District, a pro- 


claimed offender. 

On the day in question a demonstration 
march was made through certain villages 
by a detachment of cavalry which was de- 
tailed for the capture of Babb&r Akali out- 
laws. One ofthe villages visited was Pan- 
dori Ganga Singh. Thereis a haveli on 
the outskirts of the village helonging to 
one Bhulla Singh, and when the cavalry 


Thee ‘passed through, a wedding party of barbers 


was in this haveli, two ofthe party being 
Ishar, a civil peon ‘of Nawanshahr and his 
brother-in-law Munshi Hajam of Mahilpur 
Munshi noticed à man in the haveli who 
did not get up like every body else to see 
the troops, but remained sitting on a char- 
poy with his back  towa&ds the road 
When the cavalry had passed Munshi asked 
Ishar who the man was who did not get 
up to look at them, and Ishar told him 
that the man was Narain Singh alias 
Karam Singh of Daulatpur. Alfnost im- 
mediately Narain Singh rose and left the 
haveli, and it is stated by Munslfi that at 


that instant Sunder Singh, appellent, who 
i l ; . e 


~ 


* 
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-had been: guiding the cavalry ‘through the 


village came in and that-he and the remain- 
ing appellants accompanied Narain Singh 
out of the haveli, Later on; one of the appel- 
lants, Kartar Singh came back and accord- 
ing to Munshi's statement as recorded. by 
the Magistrate was "stealing glances.” The 
wedding party left Pandori- Ganga Singh 
the same afternoon, and in the evening 


" Munshi went to attend 4n his professional 
‘capacity Khan Ahmad Hassan Khan, a 


“them on the march that morning. 
- gistrate noticed that Munshi had new clothes 


Magistrate who was stationed at ‘Mahilpur 
with the troops and who had been with 
The Ma- 


on, and in the course of resultant conver- 
sation was told the whole story by Munshi 
about the wedding and about Narain Singh 


“having been seen at the haveli. Next morn- 


. ing the troops and the Police surrounded 


Pandori Ganga Singh but Narain Singh 


was not to be found, 


The evidence against the appellants con- 


sists of nothing but the «statements of 
Munshi and Ishar, and Ishar says that al- 


` though Narain Singh was accompanied by 


> 


four.or five other persons when he left the 
haveli he could not identify any of those 
persons. He is positive, however, that he knew 
Narain Singh before, and that Narain Singh 
was in the haveli when the cavalry passed. 


-Munshi did not know Narain Singh and. 
‘depends entirely for this part of his story 


on Ishar, but he declares that the appellants 


.were standing close to Narain Singh when 


Ishar told him (Munshi) who Narain Singh 


“was, and that they went'away into the vil- 


lage with Narain Singh. 


* 2 


The conviction rests upon exceedingly . 


slender foundations. ‘It is not stated that 
Ishar’s information to Munshi was imparted 
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went away. There is no other evidence: 
from which it could .be inferred that the 


appellants, assuming that they did all that 
they are described to have done Sy Munshi, 


knew -the identity of Narain Singh. The 


latter, according to the evidence, was not, 
attired in any fashion to show that he was 
an absconder or a desperado, and he be- 


‘longed toa village many miles from Ganga 


Singh Pandori. There. is . evidence that 
notices had been posted in this as in other , 


villages offering a reward for the apprehen- 


sion of Narain Singh together with a des- 
cription, but that description is of the usual 
vague character, and does not, jn fact, tell 
the reader .of the notice anything very 
much. Assuming again that Munshi is to ` 
be. believed in what he says about the 
actions of the appellants, these in themselves 
can scarcely be said to amount ‘either to 


harbouring or to concealing Narain Singh. 


They left the kavelit at the same time as he | 
did, and this may have been a mere coinci- 
dence. , There is some other evidence to in- 
‘dicate that on that day there was a stranger 
in. that village staying with. .Mohindar 
Singh. Mohindar Singh was an absconding 
accused’ in this case, but he was afterwards 
killed by the Police or'the Military in com- 
pany with the self same -Narain Singh. 
Tf Narain Singh had been proclaimed in 
this village it is of course possible that 
many people knew who he was; but.an 
equally effective conjecture is that he. ` 
would not be likely to proclaim his identity 


.very widely, especially when there. were 


strangers in the place in the shape ofthe 
wedding party. * 

I have been through the evidence and; 
in my opinion, practically every word of 
what Munshi-and Ishar say could he. 


accepted without the offence of which: 


in so loud a voice as to. reach the appellants. 
“the appellants have been convicted being ^. 


Munshi, no doubt, deposes to- Narain Singh 


hearing what Ishar: said .to him, -but his 
Sole reason.for. saying so is that Narain 
Singh got up and went away almost im- 
mediately after Ishar had spoken. Accord- 


‘ing. to Ishar, Narain Singh noticed him 


(shar) looking at him, and itis quite pos- 
sible, assuming the man to have. been 
Narain Singh the proclaimed offender that he 
jumped:to the conclusion, that-Ishar had 
recognised him and was probably speaking 
to Munshi about him, and therefore, he 
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established against ‘them. "The, proseeu- 
tion’s first task was to prove that ‘the 
appellants knew Narain Singh to be. a : 
person for whose apprehension an order 
had been made Dy competent authority, 
and it has failed to do so. ` : 
Both appeals, therefore. must succeed. : ` 
The convictions and the sentences of the 
afpellants are set aside amd, they will be . 
released. ; : ` 


Ke S. D. . Appeals accepted. 
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- Abandonment. See Acra Tenancy Act,s.10 115 


‘Abandonment of holding—Co-sharer landlords, 
position of— Subsequent dispossession—Suit for recov- 
ery of possession—Civil Court, jurisdiction of. 
When a land occupied by a tenant is given up by 

.him it enurés for the benefit of all the co-sharers 

entitled to it. 
Where after the abandonment of the land by the 

. tenant the co-sharers begin to cultivate the land 

‘jointly, subsequent dispossession of one by another 

entitles him to'maintain a suit for -recovery of joint 
possession in a Civil Court. A Baspso-Panng v. MOHAN 

. PANDE, (1924) A. T, R. (A) 885 1000 


 Acquiescence —Infringement of right by stranger— 
Tacit assent by owner—Right of action when accrues 
—Submission to injury, whether takes away right— 

* Promise not to take proceedings, effect of. - 
‘ Ifa person having a right, and seeing-another person 
- about to commit, orin the course of committing, an 
act.infringing upon that right, stands by in such a 


‘manner as really to induce the person committing the ' 


„act, who might otherwise have abstained from 
. it, to believe that he assents to its being committed, 
he cannot afterwards be heard to complain of the 
. act. gp ae ae 
But when once the act. is -completed Without any 
- knowledge ‘or assent upon the part of the person 
' whose right is infringed, the matter is to be determined 
-on very different legal considerations. A right of 
. action has then vested, in him which, at all events as 
"a general rule, cannot be divested without accord or 
. satisfaction or release under seal. Mere submission to 
the injury for any time short of the period limited by 
* Statute for thé enforcement of the right of action 
; cannot take away. such right, although under the 
"names of the latches it may afford aground fcr refus- 
. ing relief under some particular circumstances, | 
* Even an express promise by the person injured 
“ that he would not take any, legal proceedings to ie- 
" dress the injury done to him cannot by itself 


. constitute a bar to such proceedings, for the promise . | 
.. ~~ 1908—VI. See Cuora NaGPUR Tenancy ACT. 


*‘would be without consideration, and, therefore, not 
' binding. `O Rariq Husain v. BISHNATH Prasap, 10 O, 
: & A. L. R. 818; 11 O. L. J. 677 511 
pa . . - Acts—General, : 


a 


" Act 1856—XV. See HINDU Wipows' RE-MARRIAGE ACT. ' OT. 
i ` — 1888—IIIL See Crry or Bousav MuNIOIPAL Act 


—— 1860—XLNV. ‘See PENAL CODE, 
- -—— 1865—X. See SUCCESSION ACT. P 
' ——— 1669—IV. See Divorce ACT. e 22 
(—o—— 1870— VII. . See Court FEES AOT. e 
' —— 1871—1. See Carrie Trespass Act, 
^ -—— 1872—1. See "ivipence Act. 
——— 1872—IX. See CONTRACT ACT. 2 
—— 1873—X. See Oarus Act. 
a——- 1877-21. See Specrvic RELIERAOT. - 
7 1819—XVIIL See Lucan Practitioners Act, 9 
voy VoL. e.- - r9 om eee 
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Acts—General—concld. 


"Act 1881--V. See PROBATE AND ADMINISTRATION ACT. à 
—— 1881—XXVI . See NEGOTIABLE INSTRUMENTS ACT. 
--— '1882—-IV. See TRANSFER or Property Act. 

—— 1882-—V. See EASEMENTS Act. 

——— 1882-—VI. «See COMPANIES ACT. 

—-— 1887—VII See Surrs VALUATION Act. | 
—— 1887—IX. See PROVINCIAL SMALL Cause Conr 


CT. 
—-- 1889—VIL See Succession CERTIFICATE AOT. 
—— 1890—VIIL See GUARDIANS AND Warps ACT. 
——- 1890—IX. See Raiwways ACT. 
—— 1894—I. See LAND ACQUISITION Act. 
—— - 1898—V,. See On1MINAL PhRocEpUunE Cops. 
——'18989—IHL See Stamp ACT. 
— — 1899—TIX.' See ARBITRATION AOT. 
o 1908—V. See Civi, PRockpURE Cope. 
——- 1908—IX. See LIMITATION Aor. 
| 1908—XVI. See REGISTRATION ACT,  .. : 
19098— TII. See PAK DENGI Towns Insouvexcy 
CT. 
— 1912—II. See CO-OPERATIVE SOCIETIES Act. 
Qc 1913--VI. See MusaALMAN WaAQr.VALIDATING- ACT. 
——- 1913—VTII. See COMPANIES Act. 
——- 1914—VIIL See Moror VEHICLES ACT. 
———- 1920—V. See PROVINCIAL INSOLVENCY Act. 
—— 1920--KXVI. See LIMITATION AND CODE or CIVIL 
` ^. PROCEDURE (AMENDMENT) ACT, 
——- 1922—XI. See Income TaxeAcr. 





Acts—Bengal. 
—— 1873—VI. See BENGAL EMBANKMENT AOT, 
—- 1879—IX. See BENGAL Court or Warps Act, 
~ 1882—IIL. See BENGAL IE|MBANKMENT Act. 
——— 1885—VIIL See BgNaAL TRNANGY Act. 
` = 1890—III. See CALCUTTA PORT ACT. 
` —— 1897—VII. See BENGAL Esrates PARTITION Acr. 
=~ 1920—I11L See OancurrA RENT Agr. ——— — 


— 


4 


Aci—Blhar and Orissa. 


Acts— Bombay. 
— - 1864—1I. See y CIVIL AND CRIMINAL Justice 
| 1918—IT, See aru Renta War HREsTRICT10NS5) 
CT. 


Acts-—Burma. 


| 1902--IV. See Bursa FOREST Act, 


-—— l917—V. See BURMA Excise Act. e 


(o0 1919—IIL See Bugwa-Hanrruan ORPENDERS' RES- 
z ~- * PRICTION Act: di i : 
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| Acts—Bu rm a--concld. 
‘Act 1920—IL See RaNaooN RENT Aor. 
——À . 1920 — VIT. See Rangoon SMALL CAUSE Courts AOT. 


‘See BURMA ANTI-Boyoort AOT. 
— 1922— VI. See RANGOON MUNIOIPAL Act. 


Acts—C. P. 











Z2— 


— — 1917—II. . See C. P. LAND REVENUE Act. inve 


Acts—Madras.: . 
——."1908--I. See Mapras EsTATES LAND ACT. 
— 1919- IV. Sve Mapras Orry MUNWIPAL Act. ~ 
—— 1920—XIV. See MADRAS Lócarn BOARDS Act. 


Acts—Punjab. 





— 1904—1. See PUNJAB gk Enit LON Aor 

— — 1911—IH. See PUNJAB MUNIOIPAL Act. 

— — :1913—1. - See PUNJAB PRE-EMPTION AOT. 

——- 1918—VI. See PUNJAB Courts Act. 2 
——'1920—1. See PUNJAB (Customs) LIMITATION Acr, 


Ac ts—U. P. 


— —"'1886—XXII. See OUDE RENT Acr. 
-—— 1901—1I. See Acra TENANCY ACT. 
—— 1901—111. See U. P. Lanp REVENUE ACT. 
L——— .1916 —II. See U. P. MUNICIPALITIES Act, 


Regulations. 


Reg. 1793—I. See PERMANENT SETTLEMÉNT ReGULA- l 


ee 1793— VIII 
REGULATION, 
——— 1619— VIII. See BENGAL PATNI TALUKS Rets 
ON 
_—— 1887- XIL See Uprer Burma Rosy REGULA- 
TION, 


Statutes. e 


1848 ai & 12 Vico. 21). See INSOLVENT DEBTORS Act, 

- 1861 (24 & 25 Via, o. 104). See Hien Courts Acr. 

1915 (5 & 6 Geo. V, ,9.61). See au OF INDIA 
OT 


Aden Civil and Criminal Justice Act (II of 1864), 
$.15—Imsolvency jurisdiction—Receiver appointed by 
Registrar's Court, powers of—Order directing debtors 
of insolventeto male payments, validity of —Remedy 

' of debtors. 
Where the. Resident's Court at Aden appoints. a 


Receiver acting 'on the spirit of the Indian Insolvency . 


Laws the Regeiver should be.given only such powers 
as are given to the Receivers under the Provincial 
Insolvency Act. 

A Receiver appointed under the Provincial In- 
solvency Act can call: upon the debtors- of^ the 
insolvent to pay what they owe to the insolvent but 
if they do not obey the demand he must seek his 
remedy by suit. He cannot make “an order against 
. them diresting,them to pay up their debts. Where, 
however, such an order is made by a Heceiver, ap- 


pointed by the Court of the Registrar at Aden, the ' 


proper procedure for the debtors of the insolvent 
` against whom sch an order is passed is to appeal 
tothe Court which anpo'nisd the Receiver, orto the 
' District Court, asserting. that the Receiver has no 
power under the order appointing him to make the 
order complained of. It is not open to them to file 
a suit to get rid of the order. Such a suit is not 
‘maintainable. B Moses Wars 9. AHRAIN SOLOMON, 
25 Bom. L. R. 155; (1923) A. I. R. ETE 47 B. 548 


684 


; im DIAN CASES. 


Admission. See OATHS m B. 11 
^ Adverse possession. See LIMITATION Act, Scu. I, 


‘eof arrears collected subsequently begins to run. fr 


[1924 
(314. 


x 


Art, 144 896 
See RELIGIOUS ENDOWMENT 91 
by tenant. | 


See LANDLORD ANG rENANT—AD- 
VERSE POSSESSION, : 657 


———— of limited h interest. See LIMITATION ACT, 
. SCH. L ART: 139° 586 
— , Anterruption of—Symbolical —— 
Though symbolical possession would not avail 
against a third party it would be sufficient to interrupt 
adverse possession where the person setting up adverse 
possession was a party to the execution proceedir£s in 
which the sypmbolical possession was given. L MukAND 
Lar v. Itam Din, (1925) A. IR. 9 6 L. L. J. 302; 
1 L.C. 295 952 


Agra Tenancy Act (I| of 1901), s. e d 
of sir.lands—Ex-proprietary tenancy-*-Abandonment. 
On-the execution by a proprietor of an usufructuary 

mortgage in respect of sir plots an ex-proprietary 

tenancy in‘ such .plots arises in favour of the mort- 
gagor by operation of law. It is, however, open to 
the mortgagor to abandon ‘such tenancy and to hand 

over actual possession of the land to the mortgagee. A 

Tovar Misir v. MUNESHAR Koert 22A. L. J:463; ics : 

A.L R. (AJ) 737; L. R. 5 A. 167 Rev. 115 


————$. 20— "Transfer," meaning of— Occupancy 
tenant, whether can, regulate succession. 
‘The word "transfer" in s. 20 ofthe Agra Tenancy 


TION. 
des BENGAL DECENNIAL SETTLEMENT : Act fhust bear the same: meaning as in s. 5 ofthe 


Transfer of Property Act and be confined to @ trans- 
fer within the meaning of that -section. 
An oceupancy tenant cannot regulate the succes- 


.sion to his tenancy by making à Wil. A KALLU v. 


GANGA Ray, (1924) A T R. (AJ) 508; L. R. 5 A..179 Bey. ; 


E 21—Mortgage of occupancy and fixed-rate 


holding, prior to Act, validity of. 

A.mortgage of both occupancy and fixed-rate hold- 
ings executed DE to the passing of the. Agra Tenancy 
zd can be enforced by the sale of the -fixed-rate hold- 

ing. : A Ram KARAN SINGH v. RAJA Ram, (1924) A.L 
R. (A) 817; L. R. 5 A. 225 Rey. 26 


s..*7 9 — Tenant in undivided hal 
against co-parcener to recover possession-—J'urisdic- 
tion of Civil Courts, 

A tenant in an undivided anal is the tenant of 
the whole co-parcenary body. 
.Where such a tenant is dispossessed by one of the 


r co-párcerierg and rings a suit against’ that co- 


parcener to recover poSsession of .the holding and 


* mesne profits, ‘the suit does not fall within the pur- 


view of s. 79 of the Agra .Tenancy. Act, and is not 
excluded, from the jurisdiction. of the Civil Courts. 
A OHEDDA v. Acunu SINGH, 22 A. L. J. 570; (1924) ' A. I. 


UR. (A.) 572; 46 A. 690; L. R.5 A. 265 Rev. 117 


m $.164--Suit'for profits—Suit for share of 
arrears realised and for share of gross rental, main- 
tainability of— Limitation, commencement of. 

, Ina suit under s. 164 ofthe Agra Tenancy. Act, a 
co-sharer is entitled to à decree for his share of the 
agrears collected in the year inesuiton account of 
previous years, as ups as his share'of the gross rental 
for the year 1n suit, ‘case the negligence or mis- 
conduct of.the Jambanan is proved. 
The period - of limitation fora suit under s. 164 of 
the Agra Tenancy Act, for a share of progts in respect 
irom 
the lat of gen following ins year in which -the 
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arrears are realised. A Suro GRULAM v. SALIK RAM, 22 
A. L. J. 610, (1924 A. L R. (A) 481; 46 A. 791; L. R. 5 
A. 189 Rev. E JM ; 158 


Appeal (Civil): against preliminary decree-—Final 
‘decree passed during pendency of appeal—Pro- 
. cedure. - - m 3 : 

The right of appeal from interlocutory orders ceases 
after the disposal of.the suit. This rule is ‘equally 
applicable to cases of suits in which there is first a 
-preliminary decree and ultimately a final decree. 


Where during ‘the pendency of an appeal against. 


a preliminary decree made iia partition suit a final 
decres is passed in the suit the appeal against the 
preliminary décree censes to be maintainable. The 
- Court may in such cases allow the memorandum ‘of 
appeal to be,amended so as to enlarge its scope and 
convert itinto a combined appéal against both the 


" preliminary and the final decrees. OC NANIRALA Dasi. 


. v. Ionnamover Dasr, 40 C. L. J. 291 


— - Court-fee, deficiency in. See Crvin 

Procepure Cong, s. 149 946 
— — — — Cdurt-fee, -deficiency in — Order 
directing payment of deficiency and costs by date 








— 





fitzd—Payment of deficient Court-fees—Failure to - 


. pay amount of costs, effect of —Procedure, 

Án objection having been taken to an appeal that 
ths memorandum.,of appeal was not sufficiently 
stamped, the Court made an ordef directing the 

. appellant to make up the deficiency together with 
co3is by a certain date, failing which the appeal 
would stand dismissed. Tha appellant paid in the 
amount of deficient Court-feas by the date fixed but 
failed to-pay the amount of the costs and the appeal 
was consequently dismissed. On second appeal: 

Held, that the appellant having failed to object 
to the order of the Court as to costs and having 
preferred no.appeal against it, was bound to comply 
with itand the result of his failure to comply. with 
the order was that the appeal was Sutomatically 
dismissed on -the- date fixed and the lower Oourt 
had no jurisdietion to go behind its order and to 


modify its effect in any way. O ASGHAR ALI v. Md s 


27 O. C. 225; (1925) A. I. R. (O.) 102 

‘+ Decree in favour of party—Appeal 
against finding, whether competent. 

. A party in whose favour. a decree is passed cannot 

appeal against the decree on the ground that the 


finding of one of ths issues-is against him. M MANNAM: 


LaToHAYYA v. SURABATHUNI KorAMMa, 20 L, W. 734; 47 
M: L. d. 743; (1923) M. W. N. 141 . E 945 
= -— ——— Finding of fact—-Appellate Court? 
duty of. > y | An 
_ ,Bafore revérsing a judgment on.a pure quéstion 
of fact, the Court of Appeal should give due weight 
to the opinion expressed by the Trial Judge upon the 
demanour, intelligence, position aud ‘character of the 
wiin333s8 brought before him, P O Baxvsar v. MANI- 
LAL, (1923) A. f. R. (P. C.) 62; 18 L. W, 148; 45 M. L. J. 
"242; (1923) M. W. N. 580 696 
o> New ease; : ; 2 
An appellant capnot ba allowed to maxe out iri 
appsal an entirely new case which is inzonsisfent 
"with the, pleadingg. .O'Lakur PRIYA Guua' v. NANDA 
"^ Kumar Basu, (1923) A. T. R. 40) 345 TN 
|— —— ——- Objection to the admissibiltty of 
secondary evidence. See EvIDENCE AOT, s.65 486 
€— — — —2-— —— Üral evidence, weight | of —Appellaje 
Court, whether can réget evidence believed by . Trial 

DN Court.e . ` ki : " ` 
i . * 9 
, ; , ‘ 
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The warning re-iterated by the Privy Council i 
Ma-Than Than v. Ma Pwa Than, [77 Tadi. Cas. 63, 9 
. Bur, L, J. 260; 1 R. 453; (1923) A. 1. R. (P. C.) 156; 33 
M. L.T. 361; 46 M. L. J. 334; (1923) M. W. N. 71 
(P. C.) that rejection by an Appellate Court of 
the evidence of witnesses who have found- favour 
with the Trig] Court on questions of fact is only 
warranted by exceptional circumstances, does not 
apply to a case where the Appellate Court gives sound 
reasons for diss;editing the testimony of such wit- ` 
fiesses. R Mauve Pan Sat v. Mause Po Hua. 3 Bur 
L. J, 200 AIS 


—— Pro forma defendant, not impl 
fad of T imp eadede 


. The failure to make a defendant, against whom no 
‘relief is claimed and between whom and his co- 
defendants no question arises which it is necessary 
to determine before adjudicating on the plaintifs 


. Slaim, a party to an appeal does not affect the main- 


tainability of the appeal. C Krisnwa Kear Der Y. 
mir CHANDRA Guosg, 39 C. L, J. 619: (1924) A.L R 
(C. | 


pem $ 79 
—--(Second) See TRANSFER or PROPERTY ACT, 

858 (90 e 7 505 
gaga Finding of faet—High Court, when 


Pe A Lp 
^A High Court is not entitled to go behi 
finding of fact of the lower Appellate Court di 
does not result from the misconstruction of a docu- 
ment or tho misapplication of law or procedure. O 
SHEORAJ v. BEcHEY Lar, 100.& A. L. R. 798 470 
=n maintainability of. See Civie Pro- 
, CEDURE Cops, s. 47 M 975 
mM Plea, involving mixed questi 
-and fact, whether can ‘be ea i dis 
.À plea rdising a mixed question of law and fact 
cannot be allowed to be taxen for the first time in 
second appeal A Ram Karan SINGH v. Rasa Raw 
(1924) A. L R. (A) 877; L.R. 5 A. 225 Rev. 26 
——— Question of laus~Acquiescence, 
A plea of acquiescence is a question of law and can 
legitimately be detoxrmined in second appeal, © 
JRarig Husarn v. BisgNATH Perasan, 100. & A. L R. 848; 
11 OT J. 677 " ——— Bf 
"Approver, statement of—Corroborajion. See Ev- 
DENOE Act, s. 114, ill. (b) : 64.7 
, trialof, See Criminan PROCEDURE CODE, s. 


MÀ 





~ w 





339 61 
Arbitration. See HinDu Law—Jorxt FAMILY 746 
——— Reference signed by party's son—oud- 

sequent ratification by party—Award, whether valid, 


* 


- An award ona reference signed by the son of one 


‘of the parties and verilied by his Pleader and sub- 
sequently ratified by the party himself is perfectly 
valid. A PARBHU Lar v. Sugo Dian MAL, (1924) A. I. R. 
(A:) 457 i 640 


Arbitration Act (IX of 1899), s.15-—Award filed 
in Court—Court, power of, to extend sope of award 
—-Order directing execution of award made without 
jurisdiction,” legality of. 5 

` Where an award has been filed it can be enforced 

as if it were a derse, of Court, but the Court has 

no junslietion t> add to the award or to extend its 
scope. < 

Certain disputes between two partnars.in a firm 
were referred to arbitration. The aroiti$tors made 
an award which gave detailed instructions as to the 
manner in which accounts should be apne into dnd 
the liability of the parties determined, but it did not 

o 9 


+ ' 7 


» 


" ü, 
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Hd 
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Defendant applied for execution of the award. and- 
stated in his application that” a certain sum had 
béen. arrived at by him as the result of calculations 
- jn. accordance with the directions given in the 
award üs.being due to him frora tho plaintiff-and 
_prayed;that execution might be -isswed for that 
sum WEhe Court issued execution and ah attachment 
‘was ‘ordered : los pi 
thé terms of the award by assuming at- the, instance 
of the defendant that the sum mentioned by ‘him in 
Mis application was due to him on the basis cf.the 
award and that its order directing. execution to: issue 
was under the circumstances made withcut jurisdic- 
tion and was & nullity and although unreversed was 
not binding upon the plaintiff. R - CHOKALINGAM 
CugrTY v. Raman OngrrY, 2 R., 587 '8 


Assignmentof lease. See Liwrrariow Act, Sch. I, 
* Art, 139 TUS WW A c. VES 


4 


ttorney and cilent. “See RULES AND ORDERS OF 


a 
tr 


n is 
Bengal Court of Waíds Act (ix of 1879), ss. 6 


a (6 7, 35, 51, 60-A—Suit against ward on personal - 


.'covenant--Mamnager not: impleaded—-Decree, whether 
. can be executed—Property inherited by ward after 
.. disqualification, whether vests in Court of Wards.’ ~> 
«^ There is no bar to a disqualified 
ing on his personal covenant. - : š 
.. Where ‘a Court of Wards is in possession of the. 
property of. a disqualified~ proprietor under's. 6 (e) 
of the Bengal Court of: Wards. Act; a suit brought 
againBt such’ a proprietor based upon a personal 
contract may. proceed without causing the defendant 

' to be” represented by the Manager of the Court of 
‘Wards and: the mere fact that thé. Manager is not 
made a party to tle suit would be no ground for 
refusing to execute a. decree, passed against the pro- 
jrietor in such a case... IM e 
- Allthat is required unders. 60-A of the Behgal'Court 
of Wards Act to bar the levy of execution against any 
‘property of a ward is that the contract which is the 

. basis of the decree should have been entered into with- 

. . out the leaveofthe Court whilethe property of the 
"Ward was under the charge of the Court. ‘ 

. After a, declaration under s. 6 (e) of the Bengal 
‘Court of Wasds Act, the proprietor is to be .held 
disqualified to manage his own property. . Any pro- 

“perty that comes to him by inheritance or otherwise 
‘after hé has oncé been.declared a disqualffied’ pro- 
‘prietor, and the Góürt of Wards has taken over' his 
‘property under 8.395 of the Act, must be regarded as 
“property which he is disqualified from managing, and 
‘the management thereof must automatically vest in 
-the Court of Wards. Such an order is made, once 
;for-all and after the order has once been made all 
“that is required to complete the charge of the Court 
`of Wards is the taking of possession. Pat Lacuwr 

- NasaiN v: MOHOMED ABRAHIM, (1924) Pat. 310 - . 620 


: S, 51. -See EXECUTION OF pECREE—MixoR 68 


a * 








Court of Wards — Commissioner,- power of—Terms 
settled subject to sanction. of' Board of Revenue— 


` Contract, whether complete—Date of commencement ` 
€ «of lease, absence of, effect of-—Specific performance j 


—Agreement to grant prospecting license, whether 
`. jbe«enjforced— Agreement to lease, whether can be 
e - | . ° 

. tod 
* 5 


P 


e ets € we I VPE oa cA dd 
INDIAN GABES. — ^ 
“ ERE 4 F " S4 tt Du duet ^ 
->> Bengal Court of Wards Act—ceoneld . 

" décree any- definite &um in favour o. either party. 


Hdd; that the Court bad no, jurisdiction to add tò 


CaLcuTTA Hien COURT, ORIGINAL Srpz, Cu. XXXVI, r, . 


proprietor contract-_ 


s. 70, rules framed under, T. ló—Lease by: 


= 
r 


* 


. v hok 


enforced "after expiry of term~—Court of Wards; 
powers of; construction of— Vourt 
‘can enter into executory* contract. 


` 


- 


of Wawis, whether ' 


‘A power given to the Commissioner under r..15 of . 


the rules framed by the Court.of Wards under s. 70 
ofthe Bengal Court of. Wards Act to sanction leases 
‘ig a-power which may or may not be exercised by 


him. He' may, if he chooses, sanction the grant of; 


license and lease without reference to the Board; but 
if he does not choose to exercise that 
nothing in law to:compel him to do sô. : 


. When it is affirmatively established that a trans- 


action itself in all its | essential particulars 
has obtained the sanction of the Commissioner; 


. 


power, there is. 


. 


. and when if- is requisite that the transaction be - 


carried into effect by the preparation of. the apprc- 
priate deeds, a challenge merely on the “ground that 
the document ultimately prepared had not been suk- 
mitted for sanction cannot be sustained. In adminis- 


trative and departmental action it must necessarily be . 


the case that formal details may have to be entered . 


upon in order to carry into practical effect, and put ` 
, into legal shape, the arrangement to which sanction 


‘was adhibited. d 


|: Where the terms ofa lease are settled between the 
parties subject to the sanction of the Commissioner 
and the-Board of Revenue on behalf of the Court of 
Wards, who is „the proposed lessor, there is no ccn- 
cluded contract between the 


f 
a 
r 


parties till the requisite `- 


sanction has been obtained. ] 

- The date of the commencement of a lease is a material 
term in contract for the grant of the lease and if this 
does not appear in the contract either by express terms 


or by inference, the contract is incomplete. : 


A prospecting license is only ancillary to.the mining 
lease, it ie merely a contract to execute thé lease if 
and when the lessee requires it to be executed. A 
mere agreement, therefore, to grant a prospecting 
license is-not, a contract which is enforceable in-law, 


because the law does not recognise a contract to enter ` 


into a contract. . wee - 

The Court of Wards is a creature of Statute and can 
‘have only such powers as are expressly or impliedly 
"vested in it By the Act to which it owes its existence. 

Where power is conferred upon any individual or 
statutory body by. an Act of Legislature such powers 


must be confined strictly to the limits, imposed by the 
Statute. ; 


= The Court 
creating it.to enter into am executory. contract, ; 
The powers conferred upon a Court of Wards. must 
“he reasonably construed so, as to enable it-ta: effec- 
tively manage the estate under its charge. ~ 
All suits against a Court of Wards must be brought 
against the. manager who represents the Court .of. 


has, on appeal by. the plaintiff, refused. to order the 
- manager to execute a lease will not prevent the Court 
. from -decreeing .specific performance of the contract 

that specific performance should be .deereed.-. - -'- 
n Specific performance of a‘contract to grant a lease 
_c&nnot be decreed after the, tÉrm for which the 


lease was to be granted has expired. Pat Rupra Das 
_». Narayan Sinau, 3 Pag. $68 4 f 17 


- Bengal Decennial Settlement Regulation (VIII 
of 1793), 8. 5, (3) See BENGAL TENANCY x e 


hi 


Bengal Embankment Abt (VI of 1875), Sch. D, 
„See BENGAL EMBANKMENT Ach 1002,5.07 22, 


* 


sig 


of Waids has power under the Statute-. 


+ 


.as against the manager if it is otherwise’ satisfied 


E 


_? Wards -and the mere fact that the Board of Revenue - l 


- 


` 
te 
A 


af 


: Va], 84] 


Bengal Embankment Act (Il of 1882), 8. 87— 
Bengal Embankment Act (VI of 1878); Sch. D— 
Applicability of s. 8f—Abandoned embankment, 

|: elaim'to®Burden.of proof. ; 

-- S. 87 of.the Bengal Embankment -Act (II of 1882) 

applies to all public embankments inclusive of the 

embankments enumerated in Sch.D of the Bengal 

Embankment Act of 1873.. ` | 


Under. s. 8% of the Bengal Embankment Act 


‘of 1833, the burden lies upon the person who claims 
an abandoned embankment to establish that the site 
was originally taken from his estate or tenure. If the 
embankment was erected after the Permanent Settle- 
.msnt,it may be possible ‘tò raise a presumption in 
favour of the claimant that the site was taken out of 
‘his-estate, But ‘where nothing is known as to the 
- time of erection of the embankment, no such’ presump- 
‘tion ariBes. , It is not enough for the claimant to show 
‘that the site lies within the limits of his estate; he 
smust ‘establish that the land was originally, that is, 


hd 


&t the time of the first erection of the embankment, ' 


‘taken from his estate. C BuusaxN MOHAN SARDAR v. 
DHANGOPAL Gross, 39 C. L. J. 577 22 


Bengal Estates Partition Act (VII of 1897), s. 7 — 
Partition—Jurisdiction of Civil and Revenue Courts 
—Stay of proceedings-—Discretion of Court—High 

. . Court; interference by. ° 


A party cannot by taking part in partition pro- 
‘ceedings confer. jurisdiction on the Revenue Court. , 
. Where the matter comes hefore the Oivil’ Court 
as to whether a Revenue’ Court has or has-* not 


jurisdiction to effect à partition, itis within the 


= 


discretion of -the Oivil Court tọ direct that the 


partition proceedings‘ should be stayed, and where 
in the exercise of such discretion "a stay has been 
ordered the. High Court will not - interfere. Pat 
.Gunsagar Manton v, MUHAMMAD SArYIb, 2 Rat. L-R. 266; 
(1925). A. I. R. (Pat.) 137 . 151 


‘Bengal Patni Taluks Regulation (VIII of 1819) 
. Sale of putni'taluk for arrears of rent set aside— 
| i .to recover” arrears—Limitation, commencement 
OF Nas OS S MENENG; i 

: ere a putni taluk is sold undef the provisions of 


Bengal Patni Taluks Regulation ` VIII: of 1819 for. ` 


arrears of rent but'the sale is subsequently .set aside 
‘.at the instance of the putnidars and they are restored 
` to possession of the taluk, the zemindar has three years 
from the date on which possession is.restored to the 
putnidars to sue for the rent of the period in, respect 
of which the taluk was sold, and of the, period from the 


_ date of the sale to the date of the restoration of posseg- ' 


sion. - Where the sale is set-aside by the First Court 
and the putnidars. nre restored’ to possession the 
zemindar'srightto sue for the rent is revived and he 
- , 1s not entitled to wait merely because an appeal has been 
preferred against the order setting aside the sale and 
there is a possibility of the. decree of the First Court 
being set aside by the Appellate Court. Limitation 


for a suit to recover arrears of rent. in such a case ' 


‘begins from the date of restoration: of possession and 
not from the date of the order of the Appellate Court 
confirming the grder of the First -Court. C Bioy 
. Caanp v. Kuoks Sinus, 40 C. L. J. 97; (1924) *A. T. 
R. (CO) 1059 S ar ; © , 425 


` Bengal Tenancy Act (Vill of 1885), ss. 3 (10); 20 © 


' .-Occupancy right, 
. ~ lage,” meaning of. 


tz 


acquisition. of, mode of—“Vil- 

+ + Hi ha * 
A tenant can establish rights of cecupaney only? in 
e accordance with the pfowisions of the Bengale Tenancy 
- “Act. *Hé'cannot:have recourse, for, this. purpose to 
b E NG | a y " e 


-a 
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.Bengal Tenancy Act—ocontd, 
doctrines which prevailed before the law of. Landlord 


‘and Tenant’ was codified in Bengal. 

. . The word "village" in s. 20 of the Bengal Tenancy 
Act is restricted to the meaning given to that word 
by cl. (10) of 8/3 of the Act. M. 

In order that an occupancy right may be acquired 
the land must be held in a village for a periqd of 12 
years, and if the land has not been comprised in 
any village in the statutory sense, the. condition of 
the acquisition of occupancy right hasnot. been com- 
‘plied with. CG  JaNABALI MOLLA v. Porr CANNING AND 
Lawn Improvement Co.,40 C.L. J. 167 735 
„S. 6 —Bengal Decennial Settlement Regulatio% 

(VIII of 1798), s. 5 (8)——Enhancement of rent-- 

Tenure held from before Permanent Settlement— 

Conditions of tenancy—Burden of proof. ` 

"A suit for the enhancement of the rent of a tenure 
held from before the Permanent Settlement is govern- 
ed by s.6 ofthe Bengal Tenaney Act. In the absence 
of local custom, if the landlord does not prove the 
fact that by the conditions under which the tenure 
is held, he is entitled to erfhance’ the rent, his suit 
“must fail. mE e 
- "The question whether'the' landlord has succeeded 
in proving .the nscessary .conditions under s. 6 
5 the Bengal Tenancy Aet is primarily a question of 

act. E j 

‘No inferences can be drawn in favour of the land- 
lord as to the conditions of the tenancy by reason of an 
assessment which was never accepted by the talukdar 


————— S. 


‘and fo which the talukdar submitted under compul- . 


sion. - S. : 
. : -The holder of a Decennial taluk which was formed 
before the zemindari was created, comes within the 
description of talukdars in the 3rd cl'of s. 5 of the 
‘Bengal Decennial Settlemmt Regulation, 1793, and tha 
‘rent of such a taluk cannot be enhanced. O BIRENDRA 
 KisuoRE MANIKYA v. ALI AwAMED, 39 C. L. J. 605; 
(1924) A. I. R. (C.) 1015 |. 86 


8. 29 —Separate holdings at definite rentals, 
consolidation of— Rent, enhancement of—Claim for 
rent, nature of-- Tenant, whether.can take objec- 
tion. i ; 
The consolidation of two ‘separate holdings at 
- specific and“definite rentals does nôt create a new 
holding having no reference to the, previous rentals, 
so as not to attract the operation of s. 22, Bengal 
Tenancy Aet. ~ o] u 

A claim for rent is’ recurring elaim and it is 
open to’ the tenant at any time to take an objection 
on the ground that the claim contravenes the pro- 
visions of the law. Pat Meyrick v. DIPA Panpey, 3 
Pat. 825: vi - l 361 


———-—'$. 49-—Writtén lease’, in cl. (b), meaning 
' of—Agreement-to contract out of provisions of 
section, validity of—Construction of decree—Consent 
- deeree containing clause requiring payment of pre- 
mium on expiry of certain period, effect of~-Eject- 

-ment—-Noticé to quit, necessity of. 

Clauses (a) and (b) of.s. 49 of the Bengal; Tenancy 
Act must be read together‘ and where cl (b) men- 
tions a written lease it must be understood that 
reference is made by implication to cl. (a) which 
speaks of a written lease for a term.- 


It is not ópen to a landlord and ‘aenant whose 


r 


mutual relation is governed by the provisions of . 


the Bengal Tenaney Act to contract themselves, out 


-of the. provisions of s. 49 of the Act. @tisimmaterial | 


that the agreement.is contained in, gdecrée. which 
Ang ne wo et “a wt à mo t lic » s € + ` 
. 
* 


x * 
° 


* 
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INDIAN CASES. 


has been made by consent on the basis of a petition | 


of compromise. 

In a suit between a landod and a tenant, who 
held under a tenancy without a written lease, & 
decree was passed by consent of parties based on 
a petition of compromise, whereby it. was provided 
that tle tenant shall pay at the end of each nine years 


b 


2 certain gum as premium if he should cultivate the . 


land: by other ‘persons, but: only half of that sum if 
he himself, or his sons, or grandsons, carried on the 
cultivation by. themselves : 

ə Held, (1) thet this clause in the decree did not 
transform a ténancy foran unlimited time held with- ` 
out a written lease into a tenancy for a term held : 
‘under a written lease within the meaning of s. 49 
of the Bengal Tenancy Act and had not the effect of 
creating a lease for a term of nine- ears with a 
‘covenant for renewal ; 

(2) that, therefore, the landlord was not éntitled 
to eject the tenant in the absence of a notice to quit : 
as required by cl: (b) of s. 49 of the Bengal. 
“Tenancy "Act. O GaNESHCHANDRA PAL v. CHANDRA- 
MOHAN Darra, 28 C. W. N.984 ... 


2 ss. 50, 102 (b), 115—Record of Righis— ` 
Entry as settled raiyats—Presumption. 





ma 
* 


(1994 


LN 


Bengal Tenaney Act—conta, - 


trary—Zerait lands— Tennis — ey dead 

lease, position of—Raiyati interests, whether can be 

` acquired. 

An entry in the R&cord of Rights to the effect that 
certain lands are zerait lands of the proprietor will 
.be presumed to be correct, and the onus is on the 
tenants to prove the contrary. 

Where the entry also shows that the tenants have 
acquired'in those .zerait lands the rights of occu- 
. paney or non-occupane raiyats, the landlords have to 
 displace the entry and prove! that the tenants have 
_ not acquired any such rights. 

.Where-tenants have been ‘inducted on, the zerait 
lands of the proprietor by |means of a ‘registered 
lease for a term of years, they do not acquire any 
raiyati interest in the lands, joccupancy Or non-occu- 
pancy, and are liable to be ejected in asuit brought 


"within 12 years of the expiry of the lease. 


^ Ifthe entries in the Record of Righte:do not record ^ 


particulars under the provisions of s. 102 (b) Bengal . 
Tenancy Act, then the presumption under s. 50 of the 
‘Act applies, and of course if the particulars to be re- 
corded under s. 102 (b) have not been rightly recorded, 
equally then the presumption under’ s. 50 arises and 
s. 115 of -the Act has no application. 


"The entry of a person asa settled raiyat is a. on < 


. pliance with is, 102 (b) of the Bengal Tenancy Act and 
consequently the. presumption under s. 50 does not 


arise. 
248; 39 C. W, N. 209. 989 


— —— §, 52 (9) MA AK P rent, when Can 
be claimed. — Measurement, difference in—Burden.- of 

` proo 

C În order Ao bring a case within el (b) of sub-s. 

(1) of- s. 52 af the Bengal Tenancy Act, a tenant 


C MorrzepntN V., RAJENDRA Natu, 40 C: L.J. 


must, establish a defieieney in the area of his* hold-: 


ing as compared with . the area for which Tent 
had been previously paid by him. 

' Wherea tenant fails..to prove that at the time, of 
the original gettlement. the rent was fixed at a 
specified rate, perunit of measurement, or at differ- 
ent rates according’ to the quality of the land, and 
that the agreement was that he should ' pay. at a 
| specified raté ‘or rates for all the land vot whieh 
he was put in possession accordiig to its true 
area, and the indications. are that the rent fixed 
was a consolidated - rent, the mere fact that the 
area - of the tenancy as ascertained ‘in 


- rent alone and stated that a 
"be due to the co-sharer-landlords. and prayed that - 


& par-.. 


ticular year is found to have diminished ‘Ina sub- 


sequent year, does not by itself justify the conclusion 
that the tenant held at a fixed rate wliich is to be 
applied to -the arta ascertained by measurement 
in order to determine the rent payable by him. In 


such a ease no- ieduction cf rest can be claimed by. 


the tenant, if it is proved that the land.in- his occu- 
pation: is the identical land held by himon the. oc- 
cagion when, the ‘area was originally: ascertained. 
" w Nawaz v. Karim Bakusn, 40 C. L. J. 62; Ped 

R. (O.) 1014 


ss, 10936 (3), 


- 





403 - - 
116, 120—Entry in Record E 


9f Righise-Rresunpilon--burdéa "of proving con: . 


K iz 
+ E - 
£ * 
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The proprietors’ private lands. are wholly outside 
: the scope of the Bengal Tenancy Act and settlements 
‘of those lands are governed not by the Bengal 
‘Tenancy Act but by the codified law in the 1 ransfer 
of Property Aet. * 

A lessee of zerait lands is not a raiyat, he is a 
tenant of'a& class outside thase enumerated in s. 4 of 


ihe Bengal Tenancy Act. . > 


A lessée of a raiyati land. whether holding verb- 
- ally or under a lease acquires the status of a settled 
raiyat provided he holds it for 12 years. Pat RAMJI 
QAM Bawsur RAYT, (1924) Pat. 337 ^ 305- 


contain. 


‘Section 148 of the Bengal’ Tenancy Act requires | 


that the go-sharer-landlord should institute a suit 


- 


to recover the rent due to all the co-sharer land- ° 


‘lords in respect of an entire holding; and. it is 


should be’ fnade pàrties to the suit, and if 
hë is unable to ascertain what rent is due for 
the whole tenure or holding ‘owing to.thé refusal or 
‘neglect ‘of the tegant or of the co-sharer-landlords to 
furnish corrcet information! the plaintiff-cc-Bharer 
landlord shall be entitled to peed with the suit for 


his’ share only of the rent. ^: 


iVhere:the plaintiffs -sued | for their, Share of the 
‘certain amount might 
2 decree for the total amount due might be passed: 
‘Held, that the plaint w&s, not in accordance with 
Ba 148A of the Bengal Tenancy Act. CO GANGAMANI” 
Biswas v, Ransa ALI, 51 0. 289; 40 O. L. J, 512; OS) 
ALT. R (Q.) 106 i 


———~ Sch. HI, Art. 3, applicability of— Neate: 
feruble occupancy holding, purchaser of, position- 
of—Recognition by , some landlords—Dispossession by 
others—Suit for possession-- Limitation. t 
Article 3 of Sch. III to the Bengal’ Tenancy Act, 


S, 148A-— Suit for rent- -Plaint, what must | 


.. also necessary that all the remaining cc-shafera . 


* 


‘relates only to a suit brought by a raiyat or ünder- . 


raiyut against hjs landlord, and does not govern a 
suit by a tenant aedes third parties, who are tres- . 
passers. 

^ The purchaser of a os akah occupancy . 
holding acquires a good title against his vendor, but 
does nót acquire a title enforceable as against the 
landlords of his ‘vendor. 4 

Blaintifis purchasêd a non-transfer able occupancy" 
, holding gnd approached the Jandl 


me 


ux thàn the defendant accepted the’ plaintifs 25 
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their tenants” The ‘defendant did not ‘recognise’ the - -än instalment if the obliges does not exercise the option 


plaintiffs and -dispossessed them from the entire hold- 


‘ing. The plaintiffs instituted a euit to recover posses- 
sion of the holding. ` It was objected that the suit was 
barred by limitation under Art. 3, Sch: III to the 
Bengal Tenancy Act: | 
` Held, that the plaintiffs were entitled to recover 

- possession of the share of the holding which belonged 

tothe landlords-who had recognised them as their 

: tenants, and that Art. 3 of Sch. III to the Bengal 
Tenancy Act did not apply to the case. OC ABDUL 
Kaper BAnKAR v. Lan MAHOMED, 39 O. L.J. 581 25 


- 





. recover possgssion by purchaser in execution of money- 
. deeree against purchaser in execution of rent-decree 
, —Lámitation. g^ l E 

For the application of Art.- 3of Sch. III to the 
Bengal Tenancy Act, it must be shown that it was 
a raiyat who was dispossessed and that it was the 
landlord who dispossessed him. A suit by the pur- 
chaser of a portion of a holding in execution of a 
money-decree to .recover possession of the portion 
purchased by him from a subsequent purchaser in 
execution of a rent-decree is not governed by Art. 
3 of Sch. IIIT to the Bengal Tenancy Act. Pat Hart 
Monan Prasap v. MUHAMMAD RASHIDUL Hague, (1924) 
Pat. 268; 5 P. L. T. 616; (1924) A. I. R. ra TE 


1 
r 


Bombay Rent (War Restrictions) Act (Il of 1918), . 


S. &—Lessee of ‘premises—Agreement to secure prg- 
mises to another for term greater than his- own 
- lease-—Section, whether applicable. N | , 


j 4 4 NANG A - | E = "1 a 
.' An agreement by a person to secure the possession 
of certain premises, of which he himself is a lessee, 


‘to another is within s. 8 of the Bombay Rent (War. 


Restrictions) Act, ‘notwithstanding that the period 


for which “possession is secured is greater than thé 


psriod of hi8 own léase. .  . s , ; 

Quere——Whether an "agreement to secure a lease 
by a person who is in no sense connected- with the 
premises would be within s. 8 of the Bombay Rent 
(War Restrictions)’ Act? B SHayaksuaw DINSHAW 
Davar v. Motor Union Insurance Co., 25 Bom. L. R. 
. 1313; (1924) A. I: R. (B.) 295 953 


Bond, payable by ‘instalments —— Option to sue for 


whole amount on. default in payment of one instal- 


ment, effect of—Waiver— Limitation, commencement 
of--Bond in favour of Secretary of ‘unregistered 


Company—Assignment of bond after registration, 


validity of. 


‘4 


A bond was executed in fgvour of the Secretary of 
a Company which was not registered because -no 
registration was-necessary to constitute it into a proper 
Company. The Company was, however, subsequently 
Yegistered under the Companies Act and after such 


registration the Secretary of the Contpany assigned, 
- . 


the bond to the plaintiff: — :. 

Held, that the assignment was valid and the plaint- 
iff was entitled to su& on the hond. E 

Where a bond payable by instalments givés an 
option to the obligee tò take advantage of a default 
ef payment in an instalment and to recover the whole 
of the ‘amount due únder the bond if he, so choose& 
on stich default, but dóes*hot compel him tê do so, 
-thè right to sue for the whole amount will not be 
. deemed. to haye: accrued .on . default in payment af 
: * d A @ 


— Sch. Ill, Art. 3, applicability of--Suit to. 


. given to him by the bond. M MontpEEN Kariya 


PULAVAR v. PERIANKAYAKAM PILIAI, 20 L.W. 430; (1924) 
M. W. N. 828 118 


Brit tenure—Lscheat. : : 

A brit tenifre does not escheat to the Crown on 
the death of the holder thereof, unless it is a perma- 
nent tenure. Pat Sri Kanta Prasan v. JAG San, 3 
Pat. 818; (1925) A. I. R. (Pat.) 57 293 


* Buddhist - Law, Burmese—Inheritance—Children, 


‘and grandchildren from different marriages, contest 
. between—Residence with grandparents,. whether 

mecessary. | . 

The general rule of Burmese Buddhist Law that ing 
division between children and grandchildren the latter 
take only one-fourth of the: share to which their parent 
would have been entitled ifalive, is not applicable to a 
ease where the children on the one hand and thé grand- 
children on the other are the qffsprineg of différent mar- 
riagés. In such a case the grandchildren are entitled 
to the share to which their parent would have -been 
entitled if alive. 
` The requirement that the grandchildren should 
live. with the grandparents, in. order that they 


should- be entitled to inherit at all, is now obsolete. `` 


In any case this requirement does not apply toa case 


where neither the children nor the grandchildren live " : 


with the deceased.- R Ma Nan Sawe-v. Ma Ser, 2 
R. 514; (1925) A. I. R. (R)80- 7 ., c7 | .918 
` Inheritance — Deaf-mute+~ Main- 
tenance--Co-heirs—-Pothudaw, inheritance bv, ``: 
Under the Buddhist Law of the Burmese the pro- 
^perty.of a deaf-mute devolves on his death ‘to the 
co-heir who supported and maintained "him, 
` A pothudaw is in no way precluded from inheriting 
property under his personal law. R Ma Snaw Win v. 
Mauna Gri, 2 R. 323; (1925) A. ISR. (R.) 34 966 


m mn ———Inheritance — Half-brothers and sona 
of elder. brother.. 
Among Burmese Buddhists younger Malf-brothers 

.and»sisters succeed in preference. to sons of elder 

brother. ° 

| Where a.full brother who is an elder brother dies 

before he is within reach of the inheritance, both the 

rule against the ascent of inheritance and the rule 
thet the nearer relationship excludes the more remote 
operate in favour of younger half-brothers and sisters 
as against the sons of that full-brother. 

Where? a married Burmese'couple die under cir- 


aman aran AM 


-cumstancés in which the relatives of- both inherit 


the relatives of each inherit half-the estate. R Macxe 
Kyr Hara v. Mauxe Tun Livy, 3 Bur. L. J. 137; 
(1924) A. L R. (R) 367 = 7 > - 279 
j : Mutual Help Association—N omina- 

Hon to fund, whether -testamentary disposition — 

Nomination, validity of. "E 

The rules of a Mutual Help Assqpiation of which the 
deceased, a Burman Buddhist, wash member, and to 
which he paid à monthly subscript on, entitled the 
nominee of a member, on the latter's death, to receive 





'& certain sum from the Association. It wis open toa 


member at any time to chváígs his nomince, Defend- 
ant was the nominee of the deceased: 
' “Held, that the nomination amounted to a testament- 
- ary disposition, and was, therefore, invalid inasmuch 
a8 the deceased baing a Burman Buddhist had ‘no 
powar'to make a Will, R Ma Nu v, Ma Qux, 2 R. 388; 
: * 


(1925) A. LRR) S | .— 888. 
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Buddhist ise Burmese-—oconeld. |: eg . Burden of proof—concld. |... * "H sc 
ofa 2 — Orasa; meaning - sof ~ — Younger som, ~ z= See LIMITATION Ade: s. 26. .e 676. 
` 1 status gracie € à 
i The designation ordsg is not {imited to.& son, it See Morreace REDEMPTION 373 
éconnotes the eldest or first born child who is ——-—~ See PENAL Cons, 8. 239 : 247, 
eer d oe the Feepensubuion of the o Dor PROCEEDINGS 737 
f ^A younger child, although the eldest" son, does not = See PROMISSORY Nore, ‘suit on’ 866 
aequiré .the status of orasa and does not becomé en- 4 - 
titled -to the privileged positjon allotted to the eldest See SPECIFIC RELEF Acr, s. 27 693. 
- or first-born child. -P C Krrxwoop.v. Maune BIN, : 
(1924) A I R. (P. O.) 238; E Bur. L. J. 304; 48 M. L.J.. Burma Anti-Boycott Act (V of 1922), s. 4—-Notice 
“ji 51-1. A. 334; 9'R. 693 | 567 S rivi ‘certain persons are mot recogniced-— 
du ence pu 





Pre-emption —- - Property jointly ac- 
cA by taba and wife—Sale by husband after 
death of wife—Sons, whether can pre-empt. ` 


` Under the Burmese Buddhist Law, the sons have 

a.right. of pre-emption in, property jointly purchased 
D. their parents and sold’ by theirfather to a third 
party after the death of their mother, 
* ‘Ihe-whole of the próperty is subject to the right 
of pre-emption and not merely one-half, as both the 
husband and wife have each an undivided half share 
in the whole. R-Mauna Po Tuauxa v. Maune E Pr, 
3 Bur. L. J. 240;.2 R. 529; (1925) A. IL. R. EE 


——— — —- Pre-empltion, right of - — "s o 
` mother—Y ounger ' son, whether entitled to pre-empt 
, One: of several -pre-emptors, whether can main- 
* tain suit. 
. "Under Burmese. Buddhist Law a right. 
emption, can be enforced only against a, person. or 
persona who have inherited the land jointly with the 
RUD The right can exist only amongst ‘co- 

eirs 

- A younger son cannot, under Burmese Buddhist Law, 
claim pre-emption in respeot of a sale, of property 
‘effected by his mother, inasmuch as, on his father's 
death his mother as à Burmese Buddhist widow has an 
‘absolute right- of disposal over the whole of the joint. 
property of herself and of her: late, husband as 
against the'children of their mafriage subject to the, 
‘special claims of the eldest son and. the: eldest 
daughter, : fi 

-A co-sharer who is entitled to enforce- a right of 
pre-emptiom under the Burmese Buddhist Law is en- 
titled ` single-handed to file a suit. for pre-emption 
‘provided he mekes all his other co-sharers parties to 
‘tHe suit.” R Mauxa Ba.Cno v. » MAUNG Ban Try, 2-R. 437; 
(1925) A. I. R. (R.) 63., $ 


— anaa Sienn — Step-childrén, whether 
exclude collaterals—Filidl services, whether condition 
precedent. 

.Step-children'. of- Buddhists jare their deácend- 
ante and necessarily, oust collaterals, for by Buddhist 
.Law the property “never zacends as long as it can 
descend. 

“Services of a’ filial paturé nm as burying. the 
deceased parent afe not, a-cofidition precedent to the 
-allowance of a step-child's right. P.C MAUNG DwE v. 
.Kuoo-Mauwo Surin, (125). A. I. R. (P. 0.) 29; 47. M. L. 
d. 853; 3 Bur. L. J.- 340; (1925) M. W. N. 23 899 


‘Burden of Proof. Sec BENGAL TENANCY Act, 8. 6 
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of pre-. i 


Accused, who were Pongyis residing in a certain 


Kyaung hung a notice-board at the:gate of the Kyaung : 


compound on which was written :— -> 
"Those who do not belong to the Thanga Thamagyi 
Society are not recognised, those who are not re- 


cognised by the Wunthanu are not recognised:" 


Held, that the notice was'.a direct instigation to 
the villagers to boycott the persons indicated and 
that the accused were, therefore, guilty of an offence 
under s. 4 of the Burma ‘Anti-Boycott Act. RU 
NANDIYA v. EMPEROR, 3 Bur. L: J. 186; (1924) A. I. R. 
(R.) 379; 26 Cr. L. J. 306 3 . 450 


9 (1)—-Sanction for prosecution. in respect 
of definite offence, whether can be eee to cover 
different offence. 


Where sanction is granted by the Local Government 
under s. 9 (1) of the Burma ` Anti-Boycott Act for the 
prosecution of certain persons for ‘an offence under 
the Act, in respect of an act which is precisely de- 
fined in the order granting the sanction, the order 
cannot be treated as an authority for a prosecution in 
respect of an offence which is absolutely distinct and 
i3 alleged to have been committed on an cccasion 
different from that specified in. the- order. Ri 
U PaTHÀDA v, Emperor, 3 Bur. L. J. ui (1994) A. I. R. 
(R) 371; 26. Cr. L. J. 245 ^. 245 


Burma. Excise Act t(V of: 1917), 8.30 (C)—Liquor 
found i in sempan—Separate bundles of bottles—Pos- 
session, whether joint. 

Ow heré the liquor of each of several persons in & 
place is kept separate, the owners of each portion of 
it are'not in joint possession of the whole. | 

Nine persons were caught in. a sampan when 36 





four bottles each : 


287. * Held, that presumably each man was in possession ` 


his own.four bottles and! all of them were rot.in 
ioint possession of all the "contents. R APPAYA v. 
Extsion, 3 Bur. Li d. 255; 2 R. 657; 26 Cr. I. d. E 
, 51 


Burma Forest Act lV'of 1902), 8, 64 (1)--Confis- 
cation of property, when permissible. 
Section 64 (1) of the Burma Forest Act only applies" 
to cases in which any person is convicted of a Forest. 
offence, and until a person has been convicted there 


321- 


P" 


quarts of country liquor were > found in nine > bundles of'' 
$ 


is go authority for confiscating anything except Forest . 
produce in respect of which the ‘offence has been ' 


committed. R Mauna Po MAUNG «. EMPEROR, 3 Bur. 


L. T4957; (1925) Av L R (R,) 100; 26 Cr. L. J, 322. 


2 546 


“Rules fr i1 ds 

* firewcod without paying 7 alty— frente Dispute 
as--to* amount: of "royalty? e ek ct of. 

' Accùsed removed certain firefvood : without y Taying 

hs et xoyatly due thereon 54.2. <. - 
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336; 7 N. L; J. 198 . 
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Burma Forest Act—concld, . 


, Held, thatgthe. accusedewas guilty of a breach of 
r. 65 of the Burma Forest Rules, and it was nota 


valid defence that he disputed the amount of the 


royalty demanded. R U Tua v. Ma Tun Pru, 3 Bur.’ 


L. J. 198; (1924) A. I. R. (R.) 382; 26 Cr, L. J. 288 352 


Burma Habitual Offenders’ Restriction Act (H- 


< of 1919), s. 7—Criminal Procedure Code (Act V of 
1698), ss. 110, 117 (4)—Sécurity and restriction pro- 
. ceedings -- General repute, evidence of. 


In cases under Chap.. VIII of the Cr. P. C. and 


- ; 


the Burma Habitual Offenders’ Restriction Act,- the - 


Court must act onevidence duly recorded in the pre- 
sence of the accused person and it is not open to it, 


- for the-purpose of the final order in the case, to take 
. into considefation any information obtained otherwise 


than from such evidence. f 

In such proceedings it is not everything that may 
be proved by evidence of general repute. The ordi- 
pary rules of evidence apply with such modification 
only as is made by s. 117 (4) of the Cr. P. O. No ex- 
tension of evidence of general repute. beyond the limits 


laid down in that section is permissible. For instance, , 


evidence that the person proceeded against is reputed 
to possess a revolver, is purely hearsay and since it 
does not relate to a fact which can be proved by evi- 
dence of genaral repute, it is entirely inadmissible. 
R San Dun v, EmeERrOR, 2 R. 641; (1925) A. I. R.- (R.) 
112; 26 Or. L J. 395 TEE 939 


Calcutta Port Act (fll of 1890), ss. 2 (5), 83, 
84—Land below high water mark—Erection of 

. structures, whether punishable. "ME" 
Section 83 of the Calcutta Port Act prohibits the 


‘erection of ‘certain structures on private land below 


high water mark within the Port. This Clearly is an 
interference with the rights of the owners within the 
meaning of s. 2 (5) of the Act. 
tion of such structures is an offence wader s. 84 of the 
Act. C Rapua KISHEN OUHAMARIA v, Emperor, 51 C. 1030, 


26 Or. L. J. 397 < 941 
Calcutta Rent Act (Ill of 1920), s. 15: See Civi 
PROCEDURE Cope, O. XLVI, Rg.1  ** 543 


Cattle Trespass Act (I of 1871), s. 21—Complaint 
- by agent—Agent's knowledge. , 
In order to entitle an agent to file a complaint of 
the illegal seizure of cattle under the:Cattle Trespass 
Act, it is not necessary that'the agent must know all 
about the matter from wlat he has seen himself and 
not from what he has been told by others. N, 'Tuxa- 
RAM v. GANPAT, (1923) A. I. R. (N.) 156; 26 Cr. L. J. 327 
= . £51 





: s. 22—C. P. Land Revenue Act (II of 1917), 
s. 188 (2) (b) —Wrongfully impounding caitle—Licens- 
ing cattle to graze—l;imbardar, discretion of —Con- 
- sent of co-sharer, whether necessary. 
“Under s. 188 (2) (b) 
Act; the lambardar is entrusted with the manage- 
mentofthevillage including the grazing lands and 
should be allowed discretion in petty matters such as 
licensing cattle.to graze in the village grazing elands 
without thé consent of*every individual co-sharer. ` 
Therefore, when a pergon detains cattle licensed to 
graze by-the lambardar, he is guilty of waéongfully 
impounding cattle under the Cattle "Trespsss Act, 
even théugh the license was given: by the lambardár 
without the consent of all the. co-sharers in* the 
vilage.e N PanasRAM v*KaANHAYA, (1923) ASI. R. (N.) 
to” ....-. 862 
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Cause of action. See Crvin Proceptre Cops, s. 20 


69T 


„C. P. Land Revenue Act (l of 1917), 5.188 (2) (a) 


' —Occupancy holding, mortgage of, by tenants— Con- 
sent of one member of proprietary body—Foreclosure 
decree—Mortgagee, whether can claim possession. 

The consent of one member of the proprietary body 
to the mortgage of an occupancy holding by the tenants 


' is not the consent of the "landlord" within the meaning 


of the O: P. Land, Revenue Act, and the mort- 
gagee cannot claim possession of the holding on the 
strength. of a foreclosure decree: obtained on this mort- 
gage. He must show that he has a better title than 
the landlord who is in possession. N Lacumax v 


' BALWANT SINGH, 6 N. L. J. 231; (1923) A. I. R. (N.) 28% 


639 


————— 8.188 (2) (6). See CATTLE Trespass ACT, 
8. 22 - 862 

Chota Nagpur Tenancy Act (VI of 1908), 5. 77— 

. Service-tenures—-Ghatwal tenure—Occupancy rights, 
whether can be acquired—Tenants not completing 
tenancy before Act, positign of. 

No right of occupancy or non-occupancy can he 
acquired in lands subject to ghatwal tenures on the 
principle that the landlord is entitled to have the 
land that is given to the ghatwal in lieu of perform- 


„ance of his duty, returned to him in the same condi- 


tion, free from any encumbrance or right of any other 
person imposed upon it. 

Section 77 of the Chota Nagpur Tenancy Act 
effectively prevents the occupancy rights from aceru- 
ing in respect of ghatwali. lands if they had not 
acerned before the Act came into force. 

Quare.—W hether a Statute rélating to procedure can 

urport to create substantive rights ? Pat Lar SINGH 
v. Krisuto Kuurya, (1924) Pat. 304 383 


— — —- 88, 177, 218, 224—Rent, suit for — Inter- 
venor--Question of title—Appeal, forum of. 

In a suit for rent the value of which was below 
Rs. 100 and in which proceedfhgs were taken under 
s. 177 of the Ohota Nagpur Tenancy Act, one of the 
issues framed was whether the intervenor was entitled 
to the rent of the land in dispute and the Deputy 
Collector decided that the intervenor was not entitled 
to recover rent from the defendants: 

Held, that the Deputy Collector Having determined 
a question of title or interest in land within the mean- 
ing of sub-s. (1) of s. 218 of the Chota Nagpur Tenancy 
Act, an appeal against his decision lay to the Judicial 
Commissioner and not to the Deputy Commissioner. 
Pat JANKI OHOUDHURY v. SAMBODH Kura, (1924) Pat 
278; (1924) A. I. R. (Pat.) 807 |. 286 


City of Bombay Municipal Act (III of 1888), ss. 3 
` (2), 515—Nuisance, definition of —Powers of Magis- 
trate diseretionary—W rong-doer a public benefactor, 
effect of—Stables round residential house—Paying 
guest, whether can complain—Direction not to issue 
license. . = 
' The complainant was a paying guest of one W. a 
tenant in a certain bungalow., The owner, having 
obtained the con&22t of the Muxicipal Commissioner, 
comnenced to erect stables on the open land round 
the bungalow. A complaint was filed under s. 515 of 
the City o£ Bombay Municipal Act and the Magis- 
trate being of the opinion that the stables were a 
nuisance directed the Municipal. Commissioner not to 
issue a licensa. "The Municipality apptaled : 

Held, (1) that the stables were a nuisance with 
reference» to the residents of the houge in relation ty 
4he particular circumstances of the case; 

. 
j ® 
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: (2) that the fact that the complainant was m pay- 
ing guest was not material;* for the purpose of 
. enabling him to complain of the nuisance’ it was 
gufficient that he resided in the house ; 

(3) that the Magistrate had jurisdiction to direct 


INDIAN CASES), ^ °° 
-Civil Procedure Code—1908—-contd. = 


the Municipal Commissioner not to issue a, license., 
Fer Shah, A.C. J.—The exercise of the powers ` 


conferred upon the Magistrate’ under 8.515 of the 
City of Bombay Municipal Act is purely a matter 
. of discretion; and the powers are confined to the 
giving of directions to the Municipal ' Commissioner 
i putin ‘force any of the provisions of the Act or 
to take such measures as shall seem practicable and 
reasonable to the Magistrate for preventing, abating, 
diminishing or remedying the nuisance referred to in 
gub-s. (1). . dE 

The person who is said to have caused the nuisance 
should ordinarily be treated as a necessary party to 
the inquiry made under s. 515 of the Act. 


Per Crump, J.—The ‘definition of “nuisance” in 
s. 3 (2) of the, City of Bombay Municipal Act makes 
no distinction between "publie" and “private” nui- 
sances.  — - : 
“The circumstance that the .wrong-doer is in some 
sense a publie benefactor.is not a sufficient reason 
for.refusing to protect by injunction an individual 
whose rights are being persistently infringed. B 
MUNIOIPAL Corporation oF BOMBAY v. MALLANDAINE, 25 
' Bom. D. R. 1321; 48 B. 241; (1924) A. I. R. d 


CIVIL PROCEDURE Oops, s. 47 / 

— —— 88. 2 (17), 80— Provincial Insolvency Act 
(V of 1920), ss. 28, 57, 39— Receiver, whether public 
oficer—Surt against Receiver—N otice, whether neces- 
sary—Objection not ken, in written statement, whe- 
ther cam be taken subsequently. a 


Civil Procedure Code (Act V.0f 1908), s. 2. See 
4 5 


The official duties of a Receiver in insolvency fall 
within the pueview of s. 2 (17) of the C; P. C. and out- 
side the Insolvency Court which appointed him, he is 
entitled to the protection afforded by s. 80 of the 
Code. No suit can, therefore, be instituted against 
him in. respect of any act done by him in his capa- 
city as such a public officer without ‘a. previous 
notice of the kind prescribed bys.80.. > `- 

A.sanction granted by the Insolvency Court to file a 
suit cannot be taken as tantamount’ to a notice to the 
Receiver within the meaning-of s. 80 of the (* P. C. 


. Where a Receiver in insolvency, who is a defend- 
ant to a suit, fails to take objection in the written 
statement to the maintainability of the suit on the 
ground of want of notice under s. 80 of the C. P. ©, 
he is not thereby debarred from taking the objection 
subsequently, provided^that the objection is taken be- 
fore the trial has commenced and no prejudice is caus- 
edto the plaintiff by tfe lateness ofthe stage at which 
the objection is raised. A Murart Lat v. Davip, 99 
A. Li. J. 1116; L. R.6 A. 106 Civ. . a Y 739 


S. 11—Ejectment suit—Alternative pleas of 


` 


76. 


occupancy rights and absence of notice to quit—-Find-. 


ing against occupancy rights—Dismissal of suit on 
ground of. absence of  motice— Subsequent suit in 
- ejectment after notice to quit—Finding as-to - occu- 
pancy right, whether rés judicata, ^ — ^ ~ ~ 
: oe . 

o 


. 4 


-A.L R. (M.) 469; 47 M. 453 


. [1954 


To a suit in ejectment, the. defendfnts, tenants, 
pleaded permanent rights of occupancy and in the 
alternative, want of notice to quit.on the footing of 
& yearly tenancy. The Trial: Court while finding that 
the defendants had failed to establish a right of 
permanent occupancy dismissed the suit on the ground. 
that they hada yearly tenancy and were not liable 
to be ejected without a notice'to quit. The Appellate 
Court without going ‘into the question of permanent - 
tenancy confirmed the finding of dismissal on the 
ground of want of notice to quit. The plaintiff there- 
upon gave proper notice to quit and in a subsequent 


"guit in ejectment the defendants again pleaded a 


permanent tenancy: - 

Held, that the finding of the Trial Court in the 
former suit that the defendants had no right of per- * 
manent occupancy did not operate as res judicata in 
the present suit, as the decision in the prior suit was 
not based on that finding and there was no occasion 
for the defendants to contest that finding. M RaMa- 
SWAMY GocNDAN v. KALAIVASAL Marcpal REDDI, 46 M. 
L: J. 198; 19 L. W. 377; (1924) M. W. N. 241; (1924) 

- 622 
s. 11— Mortgage suit— Decision, whether binds 
prior purchaser of equity of, redemption—Res judi- 


cata. 1 

A person whohas purchased the equity of redemp- 
tion prior to a suit brought to enforce the’ mort- 
gage is not bound by the decision therein , if he 
was not himself made a party to the suit. M 
DURAICHAMI TEvAR v. ADIMUTHU NADAN, 20 L. W. 740; ` 
47 M. L-J. 728 ud l 995 
rits—Erroneous view of- 





— $, 11-—Pre-emption 
law—Res*judicata. ' 
M B * 


- A decision in a preemption. suit recognising the 


plaintiffs right of pre-emption, is not res judicata in 
a subsequent suit by the same pre-emptor to pre-empt 
another piece of land sold by the. same vendor to a 

ifferent vendee. d ras s Am : 
' A decision based on a wrong view of the law is not 
ves judicata. k AHMAD KHAN v. JAWAHAR SINGH, (ry 


. A. 1. R. (L) 16 





———-$, 11—Res judicata between co-defendants— 
Doctrine, when applies. ; 

Ordinarily the doctrine of res judicata does not 
operate as between ‘co-defendants and the Court 
applies the doctrine with considerable caution as 
between co-defendants, but this doctrine has been 
applied as between co-defendants where there is a 
conflict of interest as between, them, where it is 
necessary for the Court to decide the conflict and where 
the judgment clearly decides the question as between - 
those co-defendants. C HaALADHAR Das v. NAGENDRA 
Narta, ol C. 997 te |. 846 . 


(a  “§,-11—Res . judiegta— Cross-suits, decrees in 


—Appeal against one decree, dismissal of, effect of, 
on appeal against other decree. 


i r 
Thé question of res judicatq'is not confined. only 


u E z 2 * * 
5 “to the prov : Pol.” 
S.11. See LANDLORD AND TENANT—INAM 799. m ee 


. Appellant executed a'mortgáge of-certain property 
in favouf of.the respohdént:- Subsequently’ appellant — 
filed a suit alleging ‘that the mortgage was merely a 


- benggi transaction ` afd prayed for a declaration that 


he was thegowner ofthe property mortgaged and for an 

injunction restraining the respondent from fellfng'o, . 

transfgrring the same. - The respondent, on the othe, 
. è | | 

1 
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hand, broughé a suit for redbvery of a certain sum due 
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on the mortgage. As the issues in both the suits were . 


the same they were tried together and were disposed 
of by one judgment whereby appellant's suit was 
dismissed and respondent's suit was decreed. Appel- 
lant filed two appeals against the decrees in the two 
suits but- his appeal in the respondent's suit was 
dismissed for default. On the appeal ix his own suit 
coming on for hearing: n 
Held, that by the dismissal: of the appellant's 
appeal in the cross suit the decree in that suit had 
ecome binding on the parties and operated as res 
judicata and that his appeal in his own suit had 
consequently become incompetent and.must be dis- 
missed. R ANWAR ALLI v. AMEER ALLI, 9 R. 633; 
| (1925) A. I. R? (R) 104 894 
S, 11—Res judicata—-Pro-note, suit on—Part- 
nership between. defendants, question of, decision 
of —Subsequent suit on another pro-note— Partnership, 
question of, whether can be raised. 


Inasuit on a pro-note executed by oae of the 
defendants the plaintiff alleged that all the defendants 
were members of a partnership and that the pro-note 
had been executed on behalf-of the partnership. 
The question of partnership was putin issue and 
was decided in favour of the plaintiff. In a subse- 
quent suit on a similar pro-note by the same plaintiff 
against the same defendants the latter denied the exist-, 
encs of th» partnership : i 
. Held, that the-question: ofa partnership was res 
judicata bstween the parties by virtue of the decision 

` in the previous suit. R Rara SINGH v. BAGWAN SINGH 
& Sons, 2 R. 367; (1925) A. I. R. (R.) 39 391 


: 53. 11, 115-—Swit on pro-note--Set off not 
claimed--Oral pleas—Subsequent suit toaecover sum 
. —Res judicata—Substantial justice—Revision. 


—————— 





A;purchassd a flour mill fiom B, paid part of the 
"price in eash and for the balance gave a promissory- 
note.“ In a Small Cause Court suit on the pro-note 
A pleaded orally that he had paid he amount and 
nothing wasa du». On the next hearfng he was 
absent, and B was given an ex parte decree. Subse- 
quently A su^d B to recover c2riain payments made 
by him on B's account in connection with the flour 
mill. B pleaded res judicata, alleging that the question 
of thé sumg in suit was diroctly in issus in the 
formar suit;and was heard and finally decided. The 


‘ ` 
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suit to recover his share of the payment. The suit 
was contested by the heir of his transferor : 

Held, (1) that the suit was not barred by tke pro- 
vision of O. ll, r. 2 of the O. P. C., inasmuch as, at 
the time when the previous suit was filed it was not 
open to the plaigtiit to sue fora share of a future pay- 
ment which might or might not be made; . 

-~ (2) that the decision in the previous suit operated 
as res judicata m favour of the plaintiff and that he 
was entitled to recover bis share, of the money paid 
into Court for the same reasons for which his pre- 
vious suit was decreed. O Larru v. BAJRANGI Lar, 10, 
O. & A. L. R..574 263 


— — — 8$. 11, O. XXXIV, r. 7— Mortgage—Redemp- 
tion, decree for—Second suit for redemption, whether 
barred—Res judicata.” 


A deeree for redemption of a mortgage provided 
that on the failure of the mortgagor to pay the money 
within the prescribed period the. decree would not be 
eipahle of execution. The mortgagor decree-holder 


. failed to make .the payment within the prescribed 


plea was -overruled and A “was given a decree. On 
. . ., 9 


revision: .« ^ 

Weld, (1) that ‘as the pleas in the first suit were 
not .explicitly recorded, it*‘could not ba said with 
cortainty that liability for the sums in dispute was 
directly in issué.in.that.suit; 07 A 

(2) that, in any case, as subsjantial justice had been 
dons, interference on a technical point was not called” 
for L Baw Nata v. RADHARAM-SHAM Lat, (1923) A. 
I.R. (L) . ; u . 382 


—— S. 11, OLN, r. 2—Suit by transferee of mort- 
gagz to recover Share of dzeretak amount paid isto 
Court—sudsequent suit. to recover share of subse- 
quent payment, whether barred —R28 judicata. 


. A transferes from.a mortgagee decres-holder brought: 
4 suit to pe^ovor a pavmont made into Court on 
aszount of th» dosrss. Hs proved "that he had puw- 
ehised tha shira of hise transferor in the martgaga, 


and the Sui? was dapreed. > On a further payment, 


being made towards the decree, he brought another 
ero. ^ e 


L4 


r 


period and subsequently filed another suit for redemp- 
ion: - 

Hell, that as the decree in the previous suit had 
not been drawn up in the manner prescribed byr. 7 
of O. XXXIV of C. P. CO, the subsequent suit for 
redemption was not barred by s. 11 of the Code, L 
ARURA v.. Bur SINGH, 5. Lc 371; (1925) A. L R. (L) 2 

6 


-—— ————- 8, 11, Expl. IV, O. H, r. 2— Transfer of Pro- 
perty Act (IVof 1882), ss. 76, 84, 85—Mortgage—- 
Tender, effect of--Mortgagee, liability of, to account 
for profits—Redemption, suit for—subsequent suit 

. for mesne profitis, whether maintainable. 


Even aftera tender or deposit of the mortgage- 
money, the mortgagee continues as mortgagee, but 
with a statutory liability to accgunt for the profits 
received by him from that date. He is not thereafter 
a mere trespasser, buta mortgagee still, holding the 
property as a kind of trustee for the mortgagor, and, 
as such, accountablé to-the latter for the profits. 


^ "phe liabilities of the mortgagee in such a case must 


be detzrmined once and for all in the rédempticn suit, 
and cannot bs determined in a separate suit. His 


“liabilities are tacked on by Statuta to the mortgage 


contract, and, as such, a.claim to enforce them by the 
‘mortgagor is ‘one arising from, and c@nnested with, 
his right to redeem or recover possession of the pro- 
party. It is all one cause of action, which ought to be 
alleged by the mortgagor in the suit for redemption. 
A subsequent suit for məsne profits is not maintain- 
able under s. ll, Expl. IV and O.II, r. 2 of the 
Q.P.O. R Ma Nro v. Maune HLA Bv, 2 R., 382; 
(1925) A. L R. (R.) 13 395 


s. 11, Expl. Vl—Eeversioner's suit to contest 
‘alienation of ancestral property—Decree, scope of— 
: Second suit by other reversionerg whether competent. 


. ra e a 
' A deeres passed in a suit by a reversionor for a 





‘declaration that a certain sale. of ancestral property 


shall not affect his reversionary rights is binding not 
only  batween’ him and the transferee, but, also as 
batwaan th» whole body of reversioners on the one 
hand aad the transferee or his representatives-in- 
title on th» othar. _ 

When, thsrefore,in a suit for declaration that a 
cartain sale of ancestral property shall fot affect the 
plaintifs’ reversionary rights, it appeared that a 

e 


a” 
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‘previous suit by four other reversioners for a similar The delivery of possession after a sale in cxccue 


declaration about thé same land had been dismissed: 
and that the present plaintiffs, “who were then minors, 
were made defendants under the guardianship of their ' 
sister: ' . : 
Held, that the suit was barred by s. 11, Explanation 
VI ofthe O. P. C. L Kuarr MuuaMMAp v. Umar DIN, 
5 L, £21; (1925) A. L R. (L.) 89 . ° 477 
L——— $, 20—Place of suing—Sale of goods through: 


commission agent—Place pf payment of price— 
. Jurisdiction—Cause of action, where arises. À 





e Defendant, & commission agent at Madras, agreed. 


£ 


at Madras, with plaintiff, a merchant. living and 
càrrying on business at Madanapalle, to sell goods. 
delivered to him at Madras and send the purchase- 
money to plaintiff. In a suit filed at Madanapalle to 
recover a Sum due to plaintiff in respect of certain 
roods so delivered: HA l 
Held, that as the money was intended to-be paid 
to the plaintiff at his native place, part ofthe cause 
of action arose within the jurisdiction of the Madana- 


palle Court which had, therefore, ` jurisdiction to — 


entertain the suit.- ; 4 
The making ofan offer of contract may be part of 

the cause of action, but this means not the posting of 

theoffer but its receipt. : 
Receipt of the acceptance when the contract is 


complete is a part ofthe contract in the same way as ` 


the receipt of an offer is." M CHEEMALAPATTI VENKATA 


' Reppr v. NATARAJA SETTI, 46 M. L.J. 371; 19 L. W. 


499; 34 M. L. T. 116; (1924) M. W. 
R.(M.789 ` 
s. 24, O. IX, r. 13— Transfer, of case— 
Notice, absence of —Xx parte decree-- Decree, setting 
` aside of.’ ; 
Where a case is transferred 


N. 336; (1994) A. I. 
>. 691 





from one Court to` 


another, without notice to the defendant, the latter - 


is entitled to have ap ex parte decree passed against 
him by the second tour set aside, even though it 
appears that he very. probably knew of the transfer. 

It is always usual to issue notices to the parties 
informing them that a case has- been transferred 


' from one Court to another; and in the absence of 


Ln cution— Aug on-purehaser, 


-such a notice 


party may well -plead that he did 
not know in what Court he had to appear. Lb GANGA 
Ram v. Gosir Mar, (1923) A. I. R. (D) 444 ` 238 
—-— $$. 36, 47—-Partition suit—Commissioner, 
fees payablegto—-Order directing payment .of fees, - 
. execution of—Appeal,.whether. Lies. 

. Under s. 36 of the C. P. O., an order directing the 
payment of an amount can be executed in Ahe same 
way as a decree. The provisions of s. 47 of the 
Qode will therefore, apply to the execution of an 
ordef made under s. 36.and an prder, made“ durin; 





the course of such execution will;be Subject to the. 


same rules with regard to the right of appeal.as an 
order made ii? the execution.of a-decree. : 
- Where a Commissioner, ‘appointed in a partition: 
suit, has not been paid his fees’. by the parties, the 
Court -has` power$to make an order directing the. 
party or parties liable for such fees to make- the 
payment, and such.an order would*fal within the 
purview of s. 36 of the C. P. C.,.and may be executed 
as a decree. © Onanpra Kumar Dk v, Kusum Kumarr 


Roy, 40 C. p. J. 180; (1925) A. I R: (C) 57, 724 
S. 47— Decree, when satisfied—Sale- in eve- 
€ suit by, for recovery of 
-< possession— Certificate, of sale, whether. necessary. 
b pah Gn Ks Ge eee te a LB 
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tion is not a part of th’ ‘satisfacticneof the decree. 
Sə far as the decree-holder is concerned tke decree 


is satisfied when the property is sold and the.money `. 


paid to the;decres-holder. He is not concerned with 
the property being delivered to the purchaser. 
The question of delivery of possession to the auc- 
tion-purchaser is not one relating: to the execution of 
the decree or between the parties to the suit or their 
representatives and where, therefore, the auction-pur- 
chaser is not at the same time the decree-holder his 
suit for recovery of possession is not ‘barred by s. 47; 
Gp. . . 
Per Woodroffe, J.— Where title is admitted it is not 
necessary for an auction-purchaser to obtain a certificate 


of sale before filing his suit for recoverysof possession. . 
An order confirming a sale is sufficient to enable ^ 


an auction-purchaser to file a suit for-recovery of 
possession of the properties sold to him. © Laxur 
PRIYA Guna v. NANDA, Kumar Basu, (1923) A. ILR. 
(O.) 345 525 


ss, 47, 2—Hxecution—Order determining 

rights and liabilities of parties, whether decree— 

- Order directing decree-holder to pay fees of guardian 
ad litem of minor judgment-debtors, nature of— 

' "Appeal, whether lies—Limitation. 


When the rights or liabilities'of' the parties as to 
the execution, discharge or satisfaction of a decree 
are - determined by an order, the order is appealable 


E : decree within the definition of s. 2 of the C. 


A decree was passed- on the - 22nd July 1910. 


Various unsuccessful attempts to execute the.decree ' 


took place upto the year 1917. In that year fresh 
execution proceedings were instituted and on ‘the 23rd 
May 1917 notice was served on the judgment-debtors, 
but the case was dismissed for default on the 17th 


August. The next attempt to execute took place on ' 


thé 23rd August 1920 when notice was  cerved 
under O. XXI, r. 22 of, the O. P. O. on the 
guardian ad litem of the judgment-debtors who were 
minors. The application was clearly out.of time, 
Apart from issuing notice on the guardian ad litem 
and -ordering, on his application, his ‘fee to be 
deposited, nothing more was done on this applica- 
tion and on the 20th November 1920 it was eventually. 
dismissed for default in paying the guardian's fee. 
The last application for execution was.made on the 
21st July.1922 and the $udgment-debtórs were sued 
dn their own names.as,if sui juris and not through 
a guardian ad litem although they had not attaingd: 


majority. They did not appear and their property was ~ 


attached and sold on the 10th January 1923. . Shortly 
afterwards, before confirmation of the sale, they 


applied through a guardian to sét aside both the ` 
-sale and the executiom proceedings. The Trying 


Munsif held that the judgment-debtors having failed 
to‘raise the question of limitation in the previous case- 
could not be allowed in subsequent proceedings to 
contend that- tbe case’ was ` time-barred. Holding 
furfher that the non-representatiow of the judgment- 
debtor was a vital defect tg the sale he set it aside, 
but did not dismiss the execution case. On appeal 
the Subordinate Judge treating the case as an appeal 
from an order under O. XXI, r: 90; C. P. C., held *liat* 
no apreal lay'and dismissed it.) The judgment-debtorg- 
fied à second appéalin the High Court: . 


_ Held, £1) that the questiog whether or not the éxecu-, 
tion was time-barred was a quegtion witMin*s, 47 of .- 


" [ jJ t e =e ^o . - 
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the OC. P. C. arising between the parties and relating 
to the executign of the decree and, therefore, a decree 
ab defined.in s. 2 of the Code; x 

. (2) that the order passed in the case which deter- 
mined that the rights. of the de@es-holder and the 
liability of the judgment-debtors, were still subsisting 
and not barred by lapse of time was the determina- 
tion of a question within s. 47 of the Code and as 
such appealable ; ; < 


` (3) that the mere fact that the decree-holder had been 
ordered to pay the fee of the guardian who represented 
the minor judgment-debtors could not be regarded 
as an adjudication upon any question arising between 
the parties; a: ; 

' (4) that the execution case out of which this appeal 
arose was barred by limitation and should be dismiss- 


ed. Pat Surva Narayan LAL OHAUDHURY v. NARAYAN. 


“Prasan, 2 Pat. L. R. 222; (1924) A. I. R. Pat) o 


— ———. $8. 47, 135—Arrest of judgment-debtor 
under one decree—Subsegent arrest under another— 
~ Obligation to attend Court—Exemption from arrest— 
Appeal. 


` To claim the benefit: of's. 135, C. P. C., a judg- 
ment-debtor who is arrested must have been under 
some legal obligation to be present before the Court 
at the time of the arrest. 


A judgment-debtor who has been arrested in execu-' 


tion of one decree can be arrested again in execution 
of another decree held by, another decree-holder. 

- An order for an arrest in execution of a decree is 
one in execution under s. 47, O. P. O., and an appeal 
‘challenging its legality properly lies. M Govinpa- 
SAMY ObAYAR v. Union BANK LTD., KUMBAKONAM, (1924) 
M. W. N. 781; 47 M. L. J. 078; (1924) A. I. Re ee 


———— 88. 47, 63, O. XXI, r. 58—Attachment of 
- game property by different Courts—Sate by inferior 
© Court, validity of—Auction-purchaser, whether re- 

presentative of judgment-debtor—-Application to stay 

sale in execution of decree in superior Court, matn- 
*-tainability of—Objection under O. “KAI, r. 68, 
* nature 'of. | 
* Where two Courts-have attached the same pro- 


:perty in execution of money-decrees in each Court, 


.8. 63 of OC. P. C: applies. Though ordinarily, 
under cl. (1) of the section, the Court which should 
‘realise or receive such praperty and .determine any 
‘claim or objection to the attachmient is the Court qf 
+ the higher grade, a sale in execution of its decree by 
“the Court of lower grade is validated by the pro- 
-yisions of cl. (2) of s. 63 and a good title passes to 
the purchaser. ` i 


Such an auction-purchaser is a representative o 
,the judgment-debtor within the meaning of s. 47, 
“0. P. C., and if the Court of superior grade pro- 
“ceeds to sell. the property thus purchased by him, 


sale of the property, on the ground “that the. title to 
"it has passed te him under a prior sale by. ancther, 
‘though inferior, Qourt.* > : 
, Rule 58 of .O. XXI of the O. P. C. is applicable 
only when the objection taken is that the property 
` attached is not liable to attachment. «MI SREENIVASA 
* CnanraR*u. Appavoo Reppy, (1934) M. W. N. 551; 47 
,N- L. J, 720; 20 L. SY. 864; (1924) A. L Ro e 
, . € 
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65. 47, 151, O. XXI, r. 90—Court sale; 


setting aside of —Inherent powers of Court —Second 
. appeal, whether lies. , 


Whsre parties disputing the validity of a Cout 
sale are parties to the suit, thoy approach the Court 
under s. 47, C. P.C., which decides the forum. The Court 
then. proceeds according to its statutory powers. It 
may exercise ifs inherent jurisdiction under s 151 or 
its powet-under ©. XXI, r. 90 of the Code. In the former 
case, a second appeal lies to the High Court. In the 
latter ease there is no second appeal, only one appeal 
lies under O. XLIII of the Code. 

Where an application to set aside a Court sale was 
dismissed by the First Court on the ground that there 


. was no evidence of fraud or irregularity but on 


appeal the District Judge while finding that there 
was no material irregularity occasioning substantial 
injury set aside the sale holding thatit was ordered 
in violation of an earlier order of Court : 

Held, that the Court must be held to have acted 
not under O. XXI, r. 90, C. P. O., but under its inherent 
powers reserved to it under s, $51 of the Code and an 
appeal, therefore, lay to the High Court. -M Aksy4 
PILLAI v. GoviNDARAJULU Ounerty, 47 M. L. J, 549. 
(1994) A. I. R. (M.).778; (1924) M. W. N. 812 978 
— — 88. 47,151, O. XXI, rr. 90, 92 ——Execution 

of deeree—Mortgage-decree— Property sold in execu- 

tion not covered by decree— Possession, delivery of 

—Application by judgment-debtor for restoration af 
' possession, nature of—Inherent power of Court 

exercise of. l 

Where property which is not the subject of 
decree, is sold in execution ‘of the decree by mis. 
take, it is open to the judgment-debtor to apply 
under O: XXI, r. 90 of the OC. P. C. to set aside 
the.sale on the ground that property not eovered by 
the decree had been proclaimed for sale and sold 
. A question between an auction-purchaser and the 
ee d donne to the possession of 

roperty sold under the decree is not cov y 
5. Af of the O. P. O. Dan 

Certain property belonging to the judgment-debtor 
was sold in execution of a morigage-decfee, By mis- 
take the property sold was of much larger extent 
than the property mortgaged and directed to be 
sold under the decree. The judgment-debtor how- 
ever, took no objection and the sale was duly con- 
firmed and‘ the decree-holder, who was the auction- 
‘purchaser, was put in possession thrgugh the Court 
Subsequently the decree-holder sold the property to 
the respondent. More than three years after the 
date of the sale the judgment-debtor applied for 


- restoration of possession to that portion of the Pro- 


perty which. was not the subjec 
decrees 


. Held, (1) that the application did n thi 
ti purview al s. 47 LOS Ore. TOR 
^ (2) that the application was barred b T 
iio SEO. XXL r 92 of the C. P. D DR 
(3) that the application not h&ving been n i 
more than three years after the Ta E 
stantially directed against a person who was no 
party to the decree and’ who had acquired the pro- 
‘perty in good faith'on the basis of the sale certifi. 
cate, there was no justification for the exercise of the 
inherent power of the Court under s. 451 of the C 
P. C. in favour of the judgment-debtor. A lurrjz. 
UN-NISSA v. Cuurtan Lar, 22 A. L. J 1119: LR g 
A. 153 Civ. è : 74G 


t of the mortgage- 
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—— s. 47, O. XXI; fr. 90, 91, 92:-Sale in. 


execution—Suit to set aside sale, when competent — 
Fraud—Collector, powers of. TAY 
Ths entire 16-annas mahal” of a certain village 
"was mortgaged to one B. R. who- obtained a decree 
for sale on the 13th July 1918. On the 20th Septem- 


“ber 1918 two brothers B. D. 4 D. C. purchased a 13- 


annas 6-pies share out of the enjire mahal for 
Rs. 36,911 and out of the consideration money a sum 
of Rs. 10,000 was left with the vendess'for payment 


to B.-R. No payment was, however, made. Three 


suits were brought to “pretempb this sale, two of 


which were decreed and one was dismissed. It was 


ordered that the successful plaintiffs should each pay 
one-half of the purchase-money already paid by the 
véndess and the balance payable to B. R. should be 
paid by them in equal moieties. The amount due to 
B. R. not having been paid, he brought about a 
sale of the 10-annas share and the property being 
ancestral, the decree was transferred to the Collector 
‘for execution. The Collector held a sale on the 21st 
June 1920 and the entire 10-annas share was pur- 
chased by one S. Therqnpon, D. C. deposited in Court 


the entire decretal amount with 5 per cent. on the. 


sale price, but the sale was confirmed on 12th October 
"1920. D. C. then made an application to the Sub- 


Judge for setting aside the sale but this application 


also was rejected and the order of the Sub-Judge was 


_eonfirmed by the High Court. B. D. then brought 


tha present suit.alleging that he and his brother were 
the victims of a fraud committed jointly by the 
judgment-debtor, the decree-holder the auction-pur- 


' chaser and the pre-emptors who combined to deprive 


them of thair property and with that end in view 
képt them in the dark about the execution proceedings: 
He asied for a declaration that the auction ‘sale of 
21st June 1920 was void and that he and his brother 
were owners and in possession of the 10-annas share. 
In the alternative he asked for possession : 


Held, (1) that the plaintiff had a substantial griev- 
ance which entitled him to a tridl of his'case an 
there was no rule of ‘law which prevented a Court of 
justice from entering into the merits of the plaintiff's 


Case; 
(2) that the fact that the plaintiff did not say in 

his plaint when the alleged fraud of the defendants 

came to the surface was immaterial; : 

^ (3) “that the plaintiff could not have applied to the 

Collector under s. 47 of the O. P. O.; : 


(4) that theregwas no legal bar to the maintenance 
of the plaintiff's suit which was not liable to. be dis- 
niisssd summarily under the provisions of O..XXI, 
r. 92 (3) or any -other rule framed by th® Looal 
Government. < < 


Per Mukerji, J.—-Thè Civil Court executing 4 decree 
cannot interfere with an order passed by.the Oollector 
to whom the.decree has been sent fon execation on 
acount of ths property being ancestral. i i 

If thera is.a wrong there is a reniedy and if there 
bs a remedy that remedy must bs by a suit- unless 
th» institution of sual a suit is barred by law. 

'- Par Dalal, J.—A Civil Court has jurisdiction to 
a relief where it is sought on thé ground of 
raud. n" : 

Order XXI,r. 90 (1), C. P. O., covers cases of fraud 
ofa particular kind in “publishing or conducting” sale 


‘and not casss®f wide collusion and fraud. 


A Oivil Court has no power to interfere with the 
procedure of éhe Collector in the execution of a 


H * - 

e 9 

: n 
E 

s . 


* 
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decree which has been transferred to him under s. 68. 
of the C. P. C. A ANC 
Srwan, 22 A. L. J. 1060; 12 R. 6 A. 89 Civ. 1031 


— 77. 8, 60 (1) (€), O. XXXIV, r. 6—Mortgage- 
-suit— Decree for 9salé—Objection that mortgaged 
property ts not liable to sale, whether can be taken 
- in execution. ; 


- Held, Per Curiam (Ryves, J. contra).—An agricul- 
 turist may make a valid mortgage of his house, 


there being nothing in s.-60 of the C. P.-C. to the 
contrary; and after a decree for sale of the house 
has been made on foot of the mortgage, the house 
may be sold in exécution of the decree and the 
judgment-debtor is not entitled to object to the sale’ 
on the ground that the sale of the. house is pro- 
hibited by s. 60 (1) (e) of the C. P. ©. 

The rules in s. 60' of the! C: P. O. d$al with sales 


BHAGWAN Das v. SURAJ PRASAD‘ - 


* 
* 
- 


held in.execution of decrees in which a previous - 


* 


attachment is necessary, i: e&;,to sales held in execution: 
of simple money-decrees, and have no application to 
sales held in pursuance of mortgage-decrees. : 


. Per Walsh, J.—Under the scheme of the C. P. O 
execution and the enforcement of mortgage-decrees | 
are mutually. exclusive, at least where the rules are 
ee ae i bi sh NA "E s | 
‘When a creditor obtains a decree for a deb 
the debtor. pays. after. the decree, the dero 
satisfied, not, executed. If the debtor does not pay; 
ihe law executes the decree, if it cin, by realizing 
the amount out of any available property-of the 
debtor which it attaches and sells. In the case of- 
a mortgage-décree, the property orderéd to be sold 
is not something which, is:compulsorily substituted 
for the obligation contained in the contract, and 
carried forward into the decree. It-is the obligation 
itself. The sale is thé satisfaction of the contract. 
and of the decree. AE % , 
. A sale under a mortgage-decree*is not a sale in 


execution of,a decree. The proviso to, s. 60 (1y 
C. P. O. does not, therefore, apply to Rd js i 
sale. ' ; l l 


Per Mukerji, J.—A decree passed by a Court may” 
be a right decre, or it maybe a wrodg decree. . it 
may be one that ignores the rules of làw. Yet so 
long as it stands unreversed in appeal or revision 
it is'a good and binding decree between the parties, 
and the Court executing it cannot go behind ita 
terms and say that the decree Should not have been 
passed and the Court will not execute if as it stands 
The decree may be one „passed on contest or may 
have been passed ex parte without the defendant 

ppearing to show that the claim, of.the plaintiff. 
-was one that could not at all succeed. In the latter 
eome and say in the exe- 

will show that the decreg 


cution department: that he 
will be estopped on foot of the. 


is a wrong one. He 


' judgment from raising any such contention, and thi 
. although the question scught to be raised i pre 


execution department’ was never raised 
betore thg prios Wa iade. m 
Where a decree-has been passed in a morte; 
suit directing the sale of mortgaged property, i di 
nob open to the .judgment-debtor tó object in: the 


execution departnent tha; the mortgaged property 


and decided 


(1) of the O.-P. C.. in the proviso to s 60 


Per Ryver, J—The proviso to s. 60:(D'of the o° 
P. O, is, general in its’ terms and applies to at. 
4 ` l ] - ` » 

e . b: 


1 


-directed to be sold is net liiblé to-sale bv vi 
‘of the ‘provisions contained | . by. virtue , 


` 


- 
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decrees including mortgage-decrees.. A MUBARAK- 


Husain v. AHMAD, 22 A. L. J. 321; (1924) A. DR 


' (A.) 328; 464A. 489 — * 


S. 66. See LIMITATION AOT, s. 28 98 


— —— s. 73-—Rateable disfribution—Order, whe- 
-ther can be made in anticipation of assets being 
realised. 


a 





Where no assets have yet been realised the Court 


would not be justified in making an order for rate- 


able distribution in anticipation of assets being: 


realised. © ADWAITA OHANDRA SAHA v. CHITTAGONG 
Co. Lr». 28 O. W. N. 988; .(1925) A. I. R. Cle 


< S, 92— Constructive trustee—Religious insti- 
. tution—Ownership of mahant, nature of —Swami- 
narayan *emple--Acharya, position | of— Different 
usage—Burden of.proof. ` 

In general the nature of the ownership of the 
preceptor or head is an ownership in trust for the in- 
stitution itself. < »j 

While the ownership is generally with the spiri- 
tual head of the’ institution this may vary by the 
usage and custom of any particular math. ..- 

Whatever the general law as to the' position of a 
mahant might be, this might, be,varied in any par- 
ticular math by: proof of 4 different usage and 
practice. OM M 

A constructive trustee inelüdes a person holding 
a particular fiduciary position whose obligations as 
such can be enforced in a Court of law. 

That being so, a mahant, shebait, or mutawolli 
would ordinarily seem fo be a constructive trustee 
under s. 92, C. P. C., for his fiduciary position would be 
that of a manager or custodian of property held for 
publie purposes "of a charitable or religious nature." 

The Acharya of the Swaminarayan temple is 
not the exact counterpart of a shebait or mahant, 
but is nevertheless under a legal obligation to main- 
tain the institution and may be sued ander s. 92 of 
the O. P. O. as a constructive, trustee. ` 

According to the usage and practice of the in- 
‘stitution he is not the absolute owner of the pro- 
perties attached to the temple and -can only main- 





‘tain his wife and children out of the income, the 


- 


- 


* 


surplus of which .belongs to thetemple. B SHRIPAT- 
PRASAD V. LAKSHMIDAS, 25 Bom. L. R. 747; (1924) A. I. 
< . 808 


R. (B) 193 > | 


— 





s. 92— Limitation Act (IX of 1908), s. 10, 
Sch. I, Art. 120— Tl'rust—Scheme suit—Suit, whe- 


ther maintainable agains? trustee de son tort--Heirs ` 


of testator; liability of Limitation. 
A suit, under s. 92 of the 


Section 10 of the Limitation Act does not apply 
to a suit-against any one other'than an express 
trustee. , ej i 
. A suit for accounts against a trustee de son tort 


` is governed by Art. 120 of Sch. 1 to the Limitation 


‘his Will concerning his property:— 
“My wife is the ownerofa moiety of the property ' 


- Act and such a person is liable to account only for 


& period of six years prior to suit. 


A Hindu testatgr gave the followihg directions in 


^ 


and cash including the outstanding debts, while 


the other moiety should be spent for the eunder-, 
mentioned religious objects with the- advice and. 


*sanction 6f a Sabha of five members whose names 


‘are mentioned below. , The principal amount, should 
* * . € v Í ‘ 
. i . 
l ; Š 


. i e lad 
an 
Ld * 
* 
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' her property to her daughter or 


` position of her property an 
daughter. ` After the death of the daughter disputes 


l 0. P. C, is maintain- 
, able against a trustee de som tort. uw m 
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not be: spent for the religious 
profits should be utilized. As 
alive she is the absolute owner | 
Towards the close ofeher life sh 
‘in consultation with her brother al, 
such religious 
objects as she chooses. The moiety share of my 
property which I have dedicated for religious objects 
shall remain an the charge and custody of nty wife 
and after her death the person to whom she gives her 
own property shall have the same power as she had. 
My wife or her successor shall not have power to 
spend anything out of the property dedicated by 
me for religious objects without the advice and thg 
sanction of the. Sabha.” He then described what the 
religious objects were and gavethe names of the 
members of the Sabha anda list of religious objects 
according to him. Behari Lal was appointed manager 
to manage the property after his death and was 
directed .to manage honestly, without oppressing 
‘any one and to render accounts to his wife. The 
testator's wife died without making ‘any dis- 
was succeeded hy her 


arose between defendants Nos. l and 2, who were 
the nephews of the testator on the one hand and 
Behari Lal, on the other. A compromise was 
arrived at in which the existence of the trust 
was admitted but the compromise was not acted 
upon. By a subsequent compromise two-thirds of 
the: entire property was allotted to defendants 
Nos. 1 and 2 and the remaining one-third was 
retained by Behari Lal, the parties agreeing that 
each of them should be liable with respect to the 
charges on the property to the extent of the share 


received by him. Ina suit under s. 920f the C P. 
.O. by pérsons interested in the objects of the trust, 


for -appointment of trustees and for accounts, cte., 
against defendants Nos. 1 and 2 and Behari Lal, who 
was impleaded as defendant No. 3, the Court passed 
a decree directing Bihari La} to make over the 
whole of the property in his possession to the trus- 
tees appointed under the decree while defendants 
Nos. 1 and 2 were directed to make over one-sixth 
of the property to the trustees, thus making a total 
of one-half, for purposes of the trust in accordance 

with the provisions of the Will. On «appeal: 


Held, (1) that defendants Nos. l and 2 and Bihari 
Lal were each liable to make over to the trustees one- 
half of the property received by each of them under 
the compromise and that Behari Lal*was entitled to 
retain the other half of the property allotted to him 
under tbe compromise ; 


(2) that as defendants Nos. land 2 claimed to have 
‘succseded to the property as the heirs of the testator, 
their pesition with respect to the trust was that of 
-express trustees and they’ were bound to administer 
the trust according to the terms of the Will;  - 


(3) that so far as defendants Nos. 1 and 2 were 


` concerned the suit was governed by s. 10 of the 


Limitation Act and no question «of limitation, there- 
fore, arose witli respect to their liability to account 
for the trust properties ; 


7 (4) that by taking upon himself the duties ofa ` 


| trustee Bihari Lal had rendered himself liable as a 


trustee de som tort but that as regards him the suit 
was governed by Art. 1200f Sch. I to the Limitation 


-Act and he was liable to account only for a period of . 


- 


. * 
| > 













EN 


“0 SHAMS-UD-DIN Kuan v, FATEH Swan, (1924) A. 


- validly married and granted a decree. 
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866; (1994) A. I. R. (A) 884; L. R. 
631 


|, r. 10- Suit by Municipal Board 


name O g 
—High Court, whethercan interfere. 


Where in'a suit by a Municipal Beard the Chair- , 


man df the Board is shown asa plaint&ff and is men- 
‘tioned by name in the plaint,the defect, if- any, is 
‘not one of substance, but merely of form, and cannot 
“be made the‘ ground of any interference by the High 
"Court with the decree passed by the. lower oo 


(0) 300 ' 532 


——— s 94, O. XXXVIII — Simultaneous arrest . 
' and attachment before judgment, legality of— Appeal.: 


.. The power of the. Court to issue simultaneously 
execution for arrest and attachment is entirely dis- 
.cretionary under the C. P. O. and it has the same 


m Por in matters before judgment, limited, however, 


y the provisions of 0 XXXVII of the CO. P. C. 

An appeal lies from an order ofarrest und attach- 
ment before judgment. R Syev HoosziN v. S. R. M. 
: M. C. T. OuxrriaR Firm, 3 Bur. L. J. 159; 2 R. 362; 
(1924) A. 1. R. (Ry 361 l 270 
—— S, 107-- Suit for restitution of conjugal rights 

—Appeal—Alternative grounds admitting and 

questioning factum of marriage— Court, whether can 

adjudicate on factum of marriage—Second appeal. 

In a suit for restitution of conjugal rights the Trial 
“Court held that plaintiff and defendant had been 
On appeal the 
District Judge dismissed the suit on the ground that 
‘the plaintiff had failed to prove that the marriage 
‘had taken place. Jt appeared that in the memoran- 


e 

Held, (1) that the District Judge was not debarred 
‘from going into the question:of the factum of the 
"marriage and giving a finding thereon; - 07 
(2) that as on the evidence he had come to the 


"conclusion that the factum of the marriage had not 


beén proved the matter could not be agitated in 


INDIAN CASES, = 
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«m the suit. A BEHARI LAL v. SHIVA - 


mirman--Defect, nature of-— Remedy: 


ra 1984 
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“that the rights of zemindars ‘and putnidars in the * 


Province in respect of sueh ‘lands were, generally - 


. speaking, dependant on the same facts ag in this suit, 


and that the terms of the leases regulating: such 
rights were similar to the terms ofthe patta in this 
suit. O BHUPENDRA Narayan SINGH v. NURTUT,SINGH, 
27 ©. W. N. 204; (1923) A. I. R. (O.) 451 


—— ——& 115. See Ori: PROOEDURE Cops,.s. 11 
dE C ^ 382 


———-$, 115. See LAND ACQUISITION ACT, S 18 
ij 616 


j 


$..115— Conditional ` adjournment of case— 
Condition impossible of fulfilment—Jurisdiction of 
Court—Revision. . E 22 aede > 
After repeated adjournments of a suit at the in- 
stance of the defendant, the Court, on & fresh appli- 
eation for adjournment being filed by the Pleader 
-of the defendant (the latter being not present in per- 
son) passed an order that! if the defendant paid 
Rs, 10 costs to'the plaintiff; immediately, the appli- 
-cation would be allowed; otherwise the case would be 
taken up. The costs were not paid, and the Court 


proceeded with thé hearing ofthe suit and decreed it ex . 


: parte. Defendant applied to have the decree set aside, 
but his application was-refused. In revision he con- 
tended that it was quite impossible for him to comply 
with the order for payment of costs as he was not 
‘present in Court at the time: 4 

Held, (1) that the question was not whether the 
defendant could or could not comply with the order 
‘of the Court, but whether the Court had jurisdiction 


< to pass the order; : 


(2) that the Court had jurisdiction to pass the order 
‘and, especially in the circumstances of the -case, no 
interference in revision was: called for. Pat Cxotu 


dum of appeal to the District Judge one of the grounds Mun, v. PALTO Goes, 1 Pat. L. R. 270; (1924) A. I. R. 

e  - expressly challenged the factum of the -marriage in .(Pat.) 529: : ` 1013 
-spite of- an implied admission thereof in another ] ' "S, 1 ] 5— Revision —High Court, when can 3 
ground: l interfere. l 


. Unless theré is no evidence to support. the finding 
„ofthe lower Court or unless the finding is an im- 
.possible.or a perverse one, it is unfair to interfere 
on the révision side. A B. N-W. RainLway v. FIRM 
:MauonaTH BHAGAT Duan’ Ram; 22 A. L. J. 1035; L.R. 
.6 A. 24 Oiv. ^ i : 794 


“second appeal. `L 'Ram Das v. Panna Devi, 5 L. L. < ; : l 

.J. 117 1039 E ee order—High 
; ‘ourt’s power of interference. NP QN 

S. 109 —Order of remand, when final—Leave An sinterlocutory order, from which no appeal lies, 


to appeal to Privy Council. 
^ An order of remand which has the effect of finally 
deciding the cardinal point.in the suit is a fanalorder 
«within the meaning.of s. 109 of the C. P. `O. against 


, which leave to appeal to: the Privy Oouncil may be . 


L. d. 


_Lat-Meur -Cnaxp, (1924) A I. R^ (L.) 495; 5 L. 
396 ; . . 


‘cannot be revised by-the High Court under’ s. 115 
eof the O. P. C. L -LAL Onanp-Manaa SEN v. p 
6 L. L. J. 558; 1 D. C. 259 


8. 115—Revision—-Omission to consider prior ' 
decision. - p : Xm 
The omission to consider the effeet of a prior 
- decision affords grounds for ‘revision, IR Mauna Lex 
GALE v. Proutapo Bariokan,'3 Bur. L. J. 127; (1925) 
“ALL R.(R)37 ` k^ a ' 199 
DL 8, 115, .0. XXIII, r, 1—Withdrawal of “suit 
ith liberty to bring fresh ,suit—Leave, when to: be 
-` granted---Reasons, failure “to record—Revision.. 
; Order XXII, r. 1 of thé C° P. O. invests the 
„Court with power to allow a plaintiff to: withdraw a 
.Buit on certain conditions, and an order permitting 
‘such withdrawal with liberty. to bring aefresh suit 


must show that the conditiong laid down in: the rule 
es ul e 


© ^ s 
bd E 


given. 
. 248, 519 


c Ls 109 (c)--Appeal to Privy Council— Fitness 
» of case—Public importaméé. . © a 7. 
. , Ina suit between a zemindar and a pulnidar in rela- 
. tion to resumed ch¢ukidari chakran lands, an applica- 
. tion was made against the decision of the High Court 
that the case might be certified as fit for appeal to. the 
Privy Council.on the ground that it involved a ques- 
‘tion of wide public importance and affected many other 
: eemindars: "E s 7 
“+ , Held, that before the Gourt could come to a con- 
clusion: that the case involved a question of wide 
„public imporfance, there should be some evidence 


R Ma Mi v. KALENTHER. AMMAL, 3 Bur, 


4° 
e o ES 
"e ' 
: . e : 
`. - ° ig E] se 1 
.* = " 
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.havé been. fulfilled. Itis more incumbent upon an 


AppellateSCOourtin,givilg permission to a plaintiff to 


withdraw. à.suit which has been fought strenuously 


in the Court below to record its reasons for giving 
such pérmission. 

An order passed under O. XXIII, r: 1 ofthe O.P. 
O., without recording any, reasons and without fulfill- 
ing the conditions laid down in the rule is liable to 
be set aside in revision. C Supasini DEVI v. ASUTOSH 
Lauri, 39 C. L. J. 371; (1924) A. I. R. (C) 751 372 


——--—— $$. 115, 151, O. XLVH, r. 1—Inherent 
jurisdiction —Decree, setting aside of—Case fit for 
review—HRevision-—High Court, interference by. - 


Under s. 151 of the C. P. O. the Court has no 





‘inherent jurisdiction to do that which “is prohibited 


by the Code, and, therefore, there is no power in the 
Court tosetasideits own decree in the exercise of its 
inhérent jurisdiction. 

But where adecreeis setaside by the Court in its 
inherent jurisdiction, in a case whereit would have 
unhesitatingly .done so, had. the party applied for 
review, the High Court will notinterfere in revision, 


.. asit is not bound to interfere under s. 115 of the C. P. 


O. except in aid of justice. Pat RAMESHWAR MAHTON 
a DwARKA Prasan, 3 Pat. 778; (1925) A: I. R. ES 





8. 135. See Crv Procepurr Cope, É nd 


64 


——— S, 135. See Penat Cops, s. 166 
ss, 144, 151— Decree set aside as mullity— 


4 
` 





' s Restitution—Inherent power of Court—Minor con-: 


testing suit as major—Decree— Costs paid by minor, 


. 7 whether can be restored. ‘ 


~ 


. A.J. R. (A) 718,46 A. 767; L. R. 


Where a, decree is set aside as null ànd void in a 
separàte suit,. the Court has inherent power under 
the provisions of s. 151 of O. P. ©., to exercise 
its discretion and make such order by way óf 
restitution as may be necessary for the ends of justice, 
inasmuch as, it is inherent in the general jurisdic- 


tion of the Court to act rightly afid fairly according 


to the circumstances. towards all parties involved. 

A minor was impleaded. as a defendant in a parti- 
tion suit. He did not disclose the fact of his minor- 
ity and contested the suit through a Pleader. A 
decree ‘was eventually passed in the suit’ and the 
minor had.to pay a certain sum as costs.of the 
plaintif.. The decree wag, subsequently set aside as 
against the minor as being null and void and the 
minor applied”. for. restitution of the sum which he 
had been compelled to pay as costs under the parti- 


tion decree: 


Held, that having regard to the fact that: the 
minor had concealed the fact. of his minority in the 
previous .suit of which he must have been .aware 


himself, it was not necessary for the ends of justice : 


io order the restoration of the costs'paid by him 
under the decree in the previous suit. ATARA CHAND 
v. Coampa, 22 A. L. J. 673; 10 O. & A.L. R. 905; (1924) 

0 A.659 Civ, 75 


———— S, 144, O. XXI, r. 18—2Decree for mesne 
profits obtained? under $ ILL, execution of—Set off, 

' whether can be allowed—Assignee of decree-holder 
“position of. 27 5: " 

. „For the purpose of r. 18o0f O.XXI ofthe O. P.O, 

there is no distinction ‘between a- decree made ‘th & 

suit anda decree mate sin a proceeding urfler s; 144 

ofthe’ OF P. C. o 


e 
+ 
* . g S 
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The assignee of a decree-holder is for the purpose 
of r. 18 of O. XXI of the C. P. C., subject to tho 


. same equities as his'assignor. 


Where one person has obtained a decree against 
another and the latter obtains & decree for mesne 
profits under s. 144 of the C. P. C. against the former, 


the decreeseare liable to be set off against esch other: 


under-r. 18,0. XX1, of the C. P. ©., and the mere fact, 
that the decree for mesne profits has been assigned 
in favour'of a third*person is immaterial. In such 
a case the assignee stands in the shoes of his 
assignor and is subject to the same equities as she 
latter. © Apwarra OHANDRA SAHA v. CiurrraaoNa Co, 
Lrp., 28 C. W. N. 988; (1925) A I. R. (C.) 102 747 


—— $8. 145, 148— Execution against surely— 
. Notice, whether condition precedent—Hatension of 
time—Court, discretion of. 





A notice under the proviso to s. 145 of the 
'O. P. C is a condition precedent to the validity of 
an order for execution agaimst a surety. 


Under s. 148 of the C. P. C. the Court has the power 
to extend the time fixed for the production in Court 
by the sureties of the judgment-debtor. 
Suan v. U Cue Sg, 2 R. 567 998 


— — —— $, 146, O. XXI, r. 89, O. XXII, r. 10-- Sale 
in execution of decree— Private purchaser-——Applica- 
tion to set aside sale by judgment-debtor, dismissal 


of—Appeal by judgment-debtor, withdrawal of—' 


1 


R Tan KIN ' 


Auction-purchaser no party to appeal—Right to con- 
e 


tinue appeal— Revision. 


Certain property was sold in execution of a decree. 

" Subsequently the judgment-debtor sold the property to 
one S. and applied under O. XXI, r. 89, C. P. C., to 

set aside the sale on deposit of the necessary money. 


After the expiry of the period of limitation for' 
ide the sale, the judg- 
ment-debtor made an application that S. may be made’ 
a party to-his petition and S. also applied on his own, 
„behalf to set aside the sale. The three petitions were" 


making an application to set 


disposed of by one order and were dismissed on the 
ground that the only application which was in time 
-was that of the judgment-debtor who had no right to 
apply under O. XXI, r. 89. Against this order an 
appeal was preferred by the judgment-debtor and S., 
but it was held that, though there was only one 
judgment written, there were tlyee orders to be 
appealed against and consequently the original joint 
appeal.was represented as three appeals, two by the 
judgnent-debtor on his two petitions and one by S., on 
his petition. Subsequently, .the judgment-debtor, 
apparently in collusion with the auction-purchaser, 


withdrew his appeals and the appeal by S. was dis~, 


missed on the ground that his original application had 
been filed out of time. On revision: 


Held, (1) that the appeal by S. having been pre- 
‘ferred against an order on an application which had 


been filed out of time was rightly dismissed ; 


(2) that S. not being a party appellant in the appeal 
which was filed against the order on the judginent- 


. debtor's petition, his concurrence was not necessary for 


‘the judgment-debtor withdrawing his appeal; 

(3) that S. could have been a party to the appeal hy 
the judgment-debtor but he had misconeeived his pio- 
cedure and had voluntarily withdrawn from the appeal 
and could not now be allowed to continue that appeal; 


“nor could he be allowed to:re-open thé case under the, 


provisions of s. 146 or O XXII, r. 10, G.R C. M Ves-: 


e 
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XATBSA AIYAR V, VENKATARAMA Aryan, (1924) M. WN: | 
j 6 


62; (1924) A. I. R. (M.) 470 A 
— ———— 5, 149—Appeal—Court-fee, deficiency $n—-. 
Bona fide mistake—Eaxtension of time. . 
Where theomission to pay the proper Court-fee on 
a memorandum of appeal is in the first instance due 
to an unintentional and bona fide mistake, the appeal 
should not be dismissed merely for such omission and 
the appellant should be granted time to make up the 
oe L Mian Mar v. Iypar SINGH, 6 L. m 


INDIAN OASES: 
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“ 


[1924 


RAKASAM v, MUNISWAMEOHETTY, 90 L. W. 175; (1925) A. 
2 . 134 


I. R. (ML) 4 
Sennett renee 0, l; r. 

be express. e 

The leave of the Court necessary under O. I, r.8 
(1) of C. P. C. need not be expressed; it is enough if it 
can be gathered from the proceedings. © KRISHNA 
Kumar Den v. ATUL Guanpra Ghose, 39 C. L. J. e 


8 (1)—Leave ‘of Court, whether must 


(1924) A. I. R. (01) 998 


| mmm 0. |, r. 9, 
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5.151. See Civit, PROCEDURE Cone, s. 47 746, 
8.151. See Civit Procepure Cops, s. 115 
EN -': 7820 

$.151. See Civil Procupure Cone, O.. XLI, 
uis 965 
— ——— 8. 151, O. XLVI, r. 1. See COURT Fuss ACT, 
Bs 6 276 


$,151, O. KAI; rr. 37,40 —Haecution of 
Ceeree—Arrest of yudgment-debtor—Time, grant of-— 
Power of Court--Inherent power— Practice. . 
. ‘In cases of applications for execution of decrees, 
whether against thé principal debtor or the-sureties, 
ihe primary consideration must be the interest of tho 
decree-holder, and where his interests are likely to 
be jeopardised by the granting of any.applicatior for 
time, Courts have no option but to execüte the decree. 


See TRANSFER OF PROPERTY ACT, 


8.60 .. ~ 293 


— Necessary parties, who are. "OM 
Iun order to determine whether a suit is maintain- 
able and whether certain parties are necessary parties 


^ 


‘or not it is necessary to ascertain the nture of the 


plaintiff's case as set out in the plaint. | 
Plaintiffs brought & suit for declaration of their 
right to fill up a hollow in their own land, and to 


eonstruct a pavement thereon and for compensation - 


from the defendants for damage caused to the said 
pavement. It was admitted bythe plaintiffs that the 


. defendants, along with other persons, had a right to 


the flow of water over the land in dispute but it was. 


alleged that the plaintiffs’ action in. filling up the 
hollow "and constructing a pavement did not-interfere 


. with this right and that. the defendants had denied 


the title of the plaintiffs and had caused damage to 
the pavement. 
pérsons interested in the right of-easement, viz. the 
flow of water over the land in dispute; must be made 


But where without any detriment to the interests -parties to the suit :, 


of the decree-holder, the granting of time to the 
' judgment-debtor or the sureties to pay, would not 
only enable the decree amount to be paid, but would 
prevent serious loss or ruin to the judgment-debtor 
or the sureties, the Court should stay execution for 
such time as it thinks reasonable. ANUS 

The combined effecteof rr. 37 and 40 of O. XXI of 
ihe O. P. C: is that an Executing Court may, the 
moment an application for arrest ofa judgment-debtor 
is made, direct notice to -issue to the latter notwith- 
standing any other provisions in the Code and prevent 
his being arrested, if sufficient cause is shown. 

What the Cout can do, after a man is actually 
arrested .and brought before y 
notice to him can be done before his actual arrest. 
There is no reason why the judgment-debtor should 
not forestall thé issue of the notice and the moment 
he hears of the application for arrest, come before 
the Court and lay before-it matters which render it 
just and equitable that he should .not be afrested, 
but that time should be granted to him to pay the 
money. - vi 
. The Code of C. P. is not exhaustive and the Courts 
possess inherent. pcwers to act ex debito justitic in 
order to do real and substantial justice between -the 


parties. = 

Section 151 of the C. P. C. would not enable a Court 
to act against any ofethe express provisions of the 
Code orthe rules; *but where there is no express 
provision which prohibits a course, or where a course 
does not’ violate any of the rules, there is no reason 
why s. lol shevld met be resorted to in-order that 
the Court may de, what im its opinicn is fair and 
equitable. i MN 

A long standing -practice of the Court should not 
be lightly disturbed, unless there are any com elilng 
feasons, especia@ly where the practice is oond 
fair and equjtagle considerations. M PERURI Sooryar. 

. . 
‘ 2 


it, or after it issues’ 


ed on. 


wc 


... Held, that the, cause of action on the pleadings 


arose against those persons only who were alleged 


-` 
` 
- 


O. ly r, 9—Suit for declaration and. damages _ 


The defendants objected that -all ` 


to have interfered with the - plaintiffs right and that . 


all persons interested in the right of easement were 
not necessary parties to the suit inasmuch as the 
plaintiffs allegation was that they had not interfered 
with the right'of easement. OC Suras Narain Bera v. 


"467 


Cuanpra Bera, 40 C. La J. 74; (1924) A. I. R. (C.) 1050. 


— —— O I, r.,9, 6. XXXIV, r. 1—Morigage suit—Non- 
joinder of necessary party, effect of —Procedure-— 
Mortgage, usufructuary—Sale, power of—Difficulty 

- in obtaining possession. * 

A usufruetuary mortgage empowered the mortgagee 


to bring: the mortgaged property to sale if “kuchh | 


fatur wage howe” in obtaining possession. The pro-. 


perty was owned by severgl co-sharers and the inort- 


gagee had difficulty. in obtaining possession. He 


thereupon brought a suit for sale: , 

Held, that the mortgage deed empowered the mort- 
gagee to sell the mortgaged property not only in case 
of dispossession but also if he had difficulty in 
obtaining possession, ànd that he was, therefore, 
entitled to a decree. . 

Rule 1 of O. XXXIV of the C. P. C. does not 
state what is to happen if necessary parties are not 
joined in. & mortgage suit. The rule is subject to 
the provisions of,the Code, one of which is contained 
in O, lr. 9. The non-joinder of a enecessary party, 
therefore, does not render the „Suit liable to dismissal. 


The Court should, in such a case, deal with the - 


matter sin controversy so*far as regards the rights 
and intérests of the parties actually before it. °A 
SHEO Kumar Panpey v. BABU NANDAN DUBE, 
R. GA) 928; L. R. 8 A*431 Civ. ` 


* » 
LÀ 3 
+ x id 


+ 


- 


1 ils. 
ua. 


— D, d, 1.10, See Ortiz Procenors Qopg, s 99 * 
: ^ 532 


= 
- 


- 
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—— O. l, r. 10,0. XXII, r. 10—Mortgage-suit— ' 


Preliminary decree—Purchaser of portion of mort- 
_ gaged property pendente lite, whether can be added 

as party—Power of Court to gdd parties. 

Under O. XXII, r. 10 of od P. C.a person who 
purchases a portion of the mortgaged property dur- 
ing the pendency of a mortgage-suit can be added 
as a party to the suit even after a preliminary decree 
has been passed, inasmuch as, by virtue of his pur- 
chase pendente lite,he has become subject to all the 
liabilities of the mortgagor and consequently can raise 
no defence to the suit which the mortgagor could not 
raise. . 

It is open to the Court to add a party at any 
stage of the suit and to allow the prior prc- 
ceedings to be re-opened so far as such party is con- 
cerned. Mi KnisuNA IYER v. SUBRAMANIA Iyer, 46 M. L. 
J. 368; 34 M. L. T. 114; (1924) M. W. N. 364; (1924) A. 
I. R. (M.) 648 - 122 


| ——— O, Hl, 1.2. See Civit PROGEDURE Cops, s. 11 
JM 263 





-Q. Il, r. 2. See Civiu PROCEDURK Cops, s. 11, 
ExpL IV 395 
—— — Q. I, 7.2, O, XXIII, r. 1— Withdrawal of suit 
- Leave to bring fresh suit—Subsequent suit compris- 
ing larger area of land, maintainability of. : 
The efect of an order under r. 1 of O. XXIII of 
the ©. P. C. permitting a suit to be withdrawn with 
leave to bring a fresh suit is to leave the parties in 
the same position as if the suit had never been 
brought. ` ss SP 
Where, therefore, a suit is withdrawn with leave 
-to bring a fresh suit, the subsequent suit is not had 
merely because it relates to more land than. was 
included in the former suit. R Ma Po v. A Bux, 3 Bur. 


L.J, 189 ` e i " 483 
— — O, Il, r, 11... See PRESIDENOY Towns  INSOL- 
yency Act, 1909, s. 17 i 909 


——— Q. II, r. 1— Companies Act (VI of 1889), s. 146° 
—Suit by Official Liquidator—Sanction of Court— 


Pleader, appointment of. Ee 


the sanction of the Court to institute a suit, the 
Pleader appointed by them to conduct it on their 
behalf is "duly appointed" within the meaning of 
- O. IH, r. 1 of the C. P. C, even though no sanction 
for payment of the Pleader has been obtained, under 
s. 146, Companiés Act, L IÇATHIAWAR AND AHMADABAD 
BANKING Corporation, Ltp. v. GURDAS RAM, 5 L. E 


. 1 
- 


O. Il, r..4—Power-of-attorney, acceptance 
of---Writing, if necessary. 

. ‘The acceptance of a power-of-attorney need not be in 

writing. L Matara DAS-BISHAMBAR Natu v. RAMA LAL- 

Kansut Natu, (1923) A. T. R. (L.) 402 518 


O. Vl, r. 7—Suit on  pro-note—Several 
defendants—Execution not proved against one— 
.Change of pleadings to original cause of action, 
whether permissible. 

Where in a süit on a promissory-note allege? to 
have been executed by three persons, execution is. 
not proved against one ofethem, the plaintiff qannot 
sueetwo defendants on the promissory-note ahd the 
third defendant on the original cause of action in the 
Sanfe suit" A plaintiff cannot in* one and the same 
Suit suddenly in the case of one defendant only switch 
off fromea pleaded t an unpleaded cause of action, 


+ 





* 
* 
x . 
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R Matxe Lek Gate v. PROHTADO BaRIcKAN, 3. Bur. Lae 
J. 127; (1925) A. I. R. (R.) 37 i 199 


O. VII, r. 7-—Alternate reliefs---Khas posses- 
ston or return of salami by person securing interest 

_ from landlord, suit for, maintainability of. 
, Where a person who has secured an interest from a 
landlord in egrtain property sues for khas possession 
against the’ persons in possession and in the alter- 
native prays for refund of salami paid by him to the 
landlord, he is entitled 4o recover the salami from the 
landlord when his suit as regards khas possession 
fails. C Nexsannessa Bibi v. ABBAS MoLLA, 40 C. Ld. 
160 657 


—— ——— O. VII rr. 6, 8 Rangoon Small Causc 
Courts Act (VII of 1990), s. 82-—Suits Valuation Act 
(VII of 1887), s. 8—Set-off, valuation of- Credit 
given in plaint, -effect of—-Set-off exceeding juris- 
diction of Court, efect of —Second. Judge of Ran- 
goon Small Cause Court, jurisdiction of, limits of. 
The words "not exceeding the pecuniary limits of 

the jurisdiction of the Couw,” in r. 6 of O, VIII of 

the ©. P. O. must be construed as applying to the 
whole of the ascertained sum. Therefore, the valua- 
tion ofa sel-off for the purposes of jurisdiction must 
be taken as relating to the whole of the ascertained 
sum so pleaded and without reference to any por- 
tion of- thc plaintiffs claim which the defendant 
admits,and this method should be applied equally 
whether the set-off is of the nature of a legal set- 
off or of an equitable set-off. It is, however, open 
to the defendant to accept any portion of the credit 
actually allowed in the plaint and then to plead 
that there is an additional sum to be set-off and in 
such a case the additional sum is the only sum 
which should be regarded as the set-off claimed hy 
the defendant. Where this sum exceeds the juris- 
diction of the.Court trying the suit, the Court loses 
jurisdiction to adjudicate upon the matter. 

. Section 32 ofthe Rangoon Sneall Cause Courts Act 
read with rules made under that section limits the 





jurisdiction of the Second Judge of the Rangoon Small 


Cause Court to suits which for valuation purposes 
do riot exceed Rs. 500. If a set-off is chimed in a 
suit and the value of the set-off is above Rs. 500, 
the Second Judge has no jurisdictiom to try the sct- 
off. R ABRAHIM & Co. v. IIBRAHIM Gorasuoy, 2 R. 462; 
(1925) A. I. R. (R.) 65 971 


— O. VIII, r. 6-——Set-off -- Jurisdiction, test of 
—Admissibility of set-off, determination of- -Receipt 

-in form used for'promissory-notes— Consideration — 
: Onus-ePlea of payment and set-off, distinction bet- 
ween. : 


. The „proper test to ascertain whether a set-off 
is within the pecuniary limits of the jurisdiction of 
a Court must be whether the ascertained sum or the 
aggregate of the ascertained sums which the defend- 
ant seeks to set-off, does not exceed the pecuniary 
limits of the jurisdiction of the Court. 

The written statement and not the outside docu. 
ments which are not specified in the written state- 
ment, should be the guide to the decision of the 
question as to the admissibility of a set-off. 

When a document, which is in a partially filled up 
form usually used for promissory-notes, is in effect 
admitted by: the parties to the suit to be æ receipt for 
money paid to the plaintiff, the onus of proving the 
sum mentioned in the document as having been 
paid, lies on the defendant, 
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^ 


- In the case of a pléa of payment, the allegation in 
‘effect’ means that the debt or'amount of the. demand 
‘alleged to be due to the plaintiff (or, in the case of a 
‘partial payment, the amount of the debt or demand 
pro tanto paid off) had ceased to be due by reason of 
the alleged payment, and that consequently, it was 
„ not a just demand validly in -existence at the time of 
the institution of the suit, or at the time'of the written 
statement, as the case may be. .. 


A plea of set-off is in effect « request that the debt 


tr 


or amount to be found due to the plaintiff shall there- 


fter be treated as extinguished or satisfied in whole 
or pro tanto by being set-off against the debt or 
ascertained sum due to the defendant. : 

A.payment refers to a satisfaction or extinguish- 
ment etlected prior to the raising of the defence of 
payment, whilst a defendant's plea of set-off prays 
for a satisfaction or extinguishment commencing in 
the future after the date of the plea. “R Hor More v. 
Seepat, 2 R. 349; (1925) A. L R. (R.) 22 956 
m O, IX, r, 13. Sge Civin Procepvre CODE, 2 


O. IX, r. 13—Ex parte deéree—A pplication 
for setting aside, time barred—A pplicant, what must 
show. —' MB » 


Where an application to set aside an e£ parte-decree 
under O. IX, r. 13 of the C. P. C. is on the face of it 
barred by limitation itis necessary for the applicant 
to establish that his application was made within 
30 days from the date he became aware of the ex parte 
decree - against him. Pat Mops Narain SINGH ,v. 
Bikram. Bison, 4 P. L. 7:545; (1024) A. I. R. (Pat) 36 

eae ae i ; . 1028 
——-—— O, XVI, r. 1—Examination of — witnesses— 
. o. Summons. DEM 

Under.O. XVI, r. l-of the C. P. C. a party is 
entitled as of right go summonses on his’ witnesses. 
So long as the application is made after the in- 
stitution of the suit and before its final disposal, the 


Court is bound to issue summonses. The only case ‘in’ 


which the (ourt has power to refuse to issue sum- 


monses is where.the' application is not made bona fide - 


and'in such a ecase the Court acts in the exercise 
of its inherent power to prevent the abuse of its own 
process. C PANCHKARI Mirra v. PANCHANAN Sana, 39 
C. L. J. 598; (1924) A. I. R. (C.) 971 


————, 0. XVI, r. 1—Summonses, application for, 
made at late stage—Non-service—A djournment, whe- 
ther should te granted., i e 





[ond 


^ Plaintiff applied for the issue of summonses against 


his witnesses one week before the date fixed for the 
hearing ofthe suit. The summonses reached the 
destination before the date’ of the hearing, but the 
witnesses could not be found and service was not, 
_ therefore, affected. On the date of the hearing the 
witnesses did not appear and the Court refused to 
. adjourn the case wjth ,the result that the suit was 
dismissed for want of evidence : 

Held, that the non-appearance of the witnesses nof 
being due to the delay in the application for sum- 
monses, the plaintiff should have been given another 
opportunity to prove his case. O DHANI Rau v. 
Siwen, 10 Ok A. L. R. 864 m to 173 


- O. XVI, rr. 2, .3--Suit decided on merits— 
Remedy of eggrieved. party—JAppeal— Revision. 


Tae right gf appeal does not depend.on what a 
: e . ` 


- 
rade m 








GAYA 


L4 


| INDIAN GASES: 


` 
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2 ought to have done, but on whee it actually 
id.” : 5 
' Where a Court actually decides a case on the merits 
under O. XVII, r. 3eof the C. P. C. the Pes of 
the aggrieved. party is by appeal. Ifthe Appellate 
Court finds that the Trial Court acted. wrongly in. 
déciding the case on the merits and that it should 
have decided the case ex parte under O. XVII, r. 2, 
of the C. P. O., if has full power to put things right. 
The defendant had taken time for framing ofissues ' 
but did not appear on the date finally fixed. The 
plaintiff was present. The Court framed issues, took 
evidence.on behalf of the plaintiff and decided thé 
casé on that evidence, under O. XVII, r. 3, of the 
©. P.C. “Onan application for revision by the defend- 


anb: ; 
. ` Held, that the Court having purported. to act under 


O. XVII, r. 3 of the C. P. C. the remedy of the de- . 
fendant was by way of appeal and that the applica- .. 
tion for revision was not competent. A MaADHO Dass v. 
MananAJAH OF BENARES, L. R. 6 A. 152 Civ. 521 


-= 0. XX, r. 12-—-Mesne profits, ascertainment of, 
application for, nature of-—Limitation. 

Under the O. P. C. of 1908, an application for 
the ascertainment of mesne profits is not.a próceed- 
ing in'execution, but isa part of the suit itself 
and incontinuation thereof. : 

"The right to apply for ascertainment of mesné . 
profits does not arise from the date of the decree. - 
It arises from the date mentioned in ‘the decree ' 
under r. 12, O. XX of the C.P. C, and an appli-- 
cation within three years of such date for ascertain- 
ment of mesne profits cannot be held to be barred by . 
time. Pat HanakuPAN v. JAGDEO Missir, (1924) Pat. 
265; 5 P. L. T. 626; (1924) A. L R. (Pat) 781; 3 Pat. L. 
R. 32 : 272 


ec ae RECEN O. XXI, r. 2. ‘See 
182 (5)  . 


O. XXI, r. 16. See Limrration Act, SoN. I, i 


LIMITATION Act, Scu. T, ART. 
369 


# 


a o an i 








]83 . l 
— . 0. XXI, t.18. See Crvin Procepure Cong: ' 
s. 144 : 747 " 
O. XXI, rr. 37, 40. See Cis PROCEDURE 
. Cong, s. 151 M 1 34 
———— 40. XXI, r. 58. See Civit PROCEDURE’ Copz 
s. 4? 265 


~ Oy XXI, rr. 69; 90— Executiori of decree— ` 


. " Sale— Proclamation of date of sale, absence of, effect ` 


of. 
A sale in execution of a ‘decree was proclaimed to. 
take place on. a certain day, but as that day happened 
tobe a holiday, the sale was not held. In the mean- 
time a title suit had been filed by the sisters of the 
judgment-debtor claiming the attached property and 
an application was made in the title suit for an 
injunction restraining the sale. The Court ordered 
the execution case and the application for injunction 
to be put up on ‘a certain date On that date the 
applieation for injunction was, refused and the property 
‘was sold. On an application by the judgment-debtor. 
to set yside the sale: MESE ‘ : 
‘Held, that the provisions of O. XXI, r.69 of the CO. ` 
P. O. with regard to'the publication of the sale not, 
having been followed, the ‘sale was a nullity and must: 
be set easide. -O Moranuam Mossain 9, MUHAMMAD, 
Yagun, 40 O. L. J. 9311. > e-  *.* 700 
€ 


34. Wk 
a“ 
2 


i 
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a Q, XXI, r. 89. , See CIVIL PROCEDURE CODE, 
s. 146 © c! 665 
———— Q..XXI, r. 90. See Orvu, PROCEDURE Cope, 
s. 47 . 975 . 
—— ——— 0. XXI rr. 90, 91,92. See Civi, Proczp- 
"vnE ÜOopE, s. 47 —— ii 746, 1031 


—— — — O, XXI, r. 90— Execution of deeree—Sale 
—Application to set aside sale—Attaching creditor, 
whether can apply—Interest, meaning of. 


-The- words in r. 90, O. XXI of C. P.. C., “persons 
whose interests are Affected by the sale" are not 
limited to persons, whose proprietary or possessory 
title is affected by the sale. 


A decree ih itself does not create a. charge or a 
lien in favour of the decree-holder over the property 
of the judgment-debtor nor does the attachment of 
property in execution of a decree of itself create in 
the decrée-holder any title to such property, but it 
gives him an interest in the property bec@use the 
effect of obtaining a decree and attachment of im- 
movable property in execution of that decree is 
that the decreé-holder becomes entitled to enforce the 
- right which he has obtained under his decree against 
that property. l 4 ' 

. An attaching creditor is,' therefore, entitled to main- 
tain an application to set aside an execution sale 
under O. XXI, r.90 of C. P. C. A person who 
is entitled to have an auction sale set aside must be 
a person whose interests are such as may be affected 


by the sale. C Darrenpra Natu Roy v. KAWMINI.. 


Kumar Par, 51 O. 495; 28 C. W. N. 899; (1924) A. T. 
R. (C.) 786 - . 19 


— ——— O. XXI, r: 90—Execution of decree—Sale 
. of properties in the hands of Receiver without leave 
of Court, validity of—Irregularity-—Prejudice to 


+ 


. Judgment-debtor, proof of. 
A sale, in execution of a decree; of !propertiés 


which are in the hands of a Receiver appointed-in , 


a partition suit to which the judgment-debtor is a 
party, without the leave of the Court by which the 
Receiver was appointed, is not void,'as the failure to” 
obtain such leave is a mere irregularity and the 
sale cannot be set aside on the ground of such 
irregularity in the absence of proof of prejudice to 
the judgment-debtor. © KARIMUNESSA KHATUN 9. FAZAL. 
Karim, 40 C. L. J. 787; (1924) 4. I. R. (0) 1055 471 


+ 1 LÀ 
————— Q. XXII, r. 2—Guardians and Wards Act 
(VIII of 1890), s: 17-——Guardian, appointment of-- 
Appeal—Death of appellant—Abatement of appeal-- 
Reference to arbitration, validity of—Appointment 
of person selected by arbitrators, legality ‘of. 


' An application for the appointment of a guardian 
is not a suit inter "partes. It is a proceeding de- 
signed to satisfy the Court that it is for the welfare 
of the minor that a guardian should bs appointed 
and, as to. the most, suitable parsona for* appointment. 
The application may be made by, among othefs, 
any relative or friend of “the minor, and the Judge 
may issue notice of it not qnly to certain specified 
persogs, but also to any other persons to whoms in 
his opinion, special notice should bs given. The 
welfare of the minor is the paramownt consideration. | 
eAn appeal against an umsyitable or illegal appoint- 
nent: di a*gfürdian dges not abate by reason ‘of the 

rin OS ON e fae sen LR 
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death of the appellant. The right to continue the 
objeetion survives to,his legal representatives, who 
are, therefore, competent to prosecute tho appeal. 

The law allows a reference to arbitrators where al] 
the parties interested agree that the subject of 
difference between them shall be so referred. In a 
guardianship "application the party most interested is 
the. minor and he cannot agree to a reference. 
An application for the. appointment of a guardian 
is not a matter of private interest between the 
parties, and cannot be settled by a reference to 
arbitrators.  . 

Where the Court appoints a guardian accepting 
the choice of the arbitrators to whom the matter has 
been referred, without arriving at any independent 
conclusion as to the fitness ofthe person selected by 
the arbitrators, the appointment is bad and is liable 
to be set aside. M SAMID CHETTI v. ADAIKALAM CHETTI, 
46 M. L. J. 179; (1924) M. W. N. 292; 34 M. LT 


. 15; (1924) A. E: R. (M.) 484; 47 M. 459 613 


— O. XXII, r, 2, O. XLI, r, 4—Redemption 
. Suit —Joint mortyagovs—Appeal—Death of appellant 
-——Abatement. 


A suit for redemption by two joint mortgagor» 
was dismissed. During the pendency of an appeal 
against the dismissal one of the appellants died and 
his legal representatives were not brought on the 
record : 

Held, (1) that the surviving joint mortgagor was 
entitled to redeem the entire mortgage and could, 
therefore, continue the appeal; 

(2; that in any case, the surviving appellant could 
continue the appeal by virtue of the provision con- 
tained in O. XLI, r. 4 of the ©. P, C. R Marxe 
Byaune v. Me. Suwe Baw, 3 Bur,-L. J. 171; 2 R, A86; 





- (1924) A. L R. (R.) 376 170 


- 


—— ———— 0. XXII, rv 3—Abatement of appeal—Death 
of pro forma defendant—Refresentative not im- 
pleadedi ` 


The death of à pro forma defendant during the 
pendency of an appeal without his legal erepresenia- 
tives being impleaded on the record, has not the 
effect of causing the appeal to abate ein. its entirety, 
L Zarpa v. Rasa, (1923) A. I. R. (Li) 350 113 


———— O. XXII, r. 4—Appeal—Death of respond- 
ent —Legal representatives already parties to appeal 
—Substitution, application for, abse&ee of-—Abaic- 
ment. . - 


Where turing the pendency of an appeal, one of 
the respondents dies and his legal representatives, 
who are already parties to the appeal as respondents, 
are not specifically brought on the record as the 
legal representatives of the deceased respondent, the 
appeal does not abate and can proceed against the 
surviving respondents, both in their personal capacity 
and as legal representatives of the deceased respond- 
ent. R Mauna Po v. Ma Suwe Ma, 2 R. 415; (1995) 
ALR (Rj95 7 : 292 
— —— O. XXH, tf. 4, 9——Sujit, abatement of-- 

Legal representatives of deceased. —Substitution, when 

can be made: 


"Where a suit bas abated, the abatement nust be eet 
aside before an order can be made for the substitution 
of the legal representatives of tho deceased party. 
Pat Birr Knozama v., O. L. or THE K. T@& B. Corpi 
Lrp., 2 Pat. 168; (1923) A. I R. (Pat) 417, , 1001 

To: Ps f e : 4 
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: O. XXII, r. 10. See Orvrt Procepure Oops, 
s. 146 f 5 665 


O. XXil, r. 10—Swit on behalf of the mutt 
by wrongl 
Suit, whether canbe continued by successor. 
A-syit brought on behalf of a mutt bya wrongly ap- 

pointed head can after the latter's death"be continued 


B * 





under ©. XXII, r. 10, of the C. P. C., by * properly ap- - 


pointed successor on whom the representation of the 
institution has devolved. M Ratnam PILLAI v. NATARAJA 
Dzstikan, 19 L. W. 367; 46 M. L. J. 341; (1994) M. 
«V, N. 361;.(1924) A. I. R. (M) 615, 


"e OKAN, r. 1. See Cryin PROCEDURE Cops, 
< 372 





- 6. 115 
—-— O, XXIII, . r.1. See CIVIL PROCEDURE GODE, 
O. IJ, R. 2 ts . 483 


O. XXIH, r. 1—Withdrawal of suit with 
permission to bring fresh suit—Order, whether ca 


Cd 


be challenged after filmg of fresh suit. É 


Where an order permitting a party to withdraw 
from his former suit with liberty to bring a fresh 
suit on the same cause of action has been passed by 
& Court of competent jurisdiction and has never been 
questioned, it cannot be challenged after the filing of 
the fresh suit on the ground that it was not in accord- 
‘ance with law. Pat MATHEWSON v. SECRETARY OF 
STATE, FOR Inpra, 3 Pat, 673; (1924) A. I. R. Cee oe 


— —- 0, XXIII, r. 3. “See Oars Aor, s; 9 


~ O, XXVI, r. 4— Commission, issue of—Discre- 
tion of Court-—Practice. ` 

. Under r. 4 of O XXVI, ©. P. C, a Court has. 

a discretion to: grant or refuse a commission, 


but the discretion has got io be exercised judi- 
cially. If the plainfiti insists on the attendance of 


his witnesses in Court and the witnesses apply for. 
‘their examination on commission, the Court will have 


to take into consideration the grounds upon which the 


.commission isapplied- for butat the same time it 


cannot lose sight of the prejudice that might be caused: 
to the plaintiff by, reasomof such commission being 
issued. Jf sickness or infirmity is alleged, the charac- 
ter and gravity of that sickness or infirmity have got to 
be assessed and the risk consequent upon a refusal to 
issue a commis$ion will have to be taken. into con- 
sideration. At the same time the importance of hav- 
ing the witnesses present before the Court the ad- 
‘vantages that would follow from their examination 


and eross-examinatión in the presence of the Court’ 


and the emergency which might arise cf having them 
confronted or identified should not be altogether lost 


sight of. If all these matters are duly considered and - 


an order is passed, then and then only can it be said 
that the, order has been parsed in the exercise of a 
judicial discretion. i 
Generally the rufe should Le impartially enforced 
that any person, of whatever rank or position or holi- 
ness, who seeks the assistance of the-Court.to protect 
his'rights must be subject to the rules of the Court as 
“unreservedly, as the humblest of litigdnts, and the 


‘same rule applies where exemption is sought for on 


the groundeof sickness or infirmity. 
-The indiscriminate issue of commissions fcr ex- 
amination -gË witnesses condemned. © PANCHKARI 
Mirra v. PANCHANAN Sana 39 C. L; J 598; (1924) A. 
5. R. (0975 A ; > k 
v + 


. ~ ^ 
T LI 
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appointed head—Death of plaintiff— — 


200. 


729. 


Lb 
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————— 0. XXVI, r. 5,8. 115 — Plaintiff, whether can 
be examined om commission—Oourt,. diserétion of— 
Revision—High Court, whether can interfere. , 


An application bya plaintiff for the issue of a 


commission for the examination of himself stands on. 


different footing from that made by a defendant, 


and should be-regarded with strictness as the plaintiff. 


institutes his suit in a forum of his own choice. 

: The Court has to exercise its discretion as to grant- 
ing a commission for examination of a plaintiff, ‘but 
when the Court treats such an application as if it was 
merely an application for examination of witnesses on 
commission it exercises its jurisdiction with material 
irregularity and the High Court can interfere in re- 
vision. Pat MUHAMMAD AKBAR ALI KHAN v- HERBERT 
Francis, 3 Pat. 863; (1925) A. I. R. (Pal) 125 993 


- — O. XXXIII, r. 3—Pauper petition—Presenta- - l 





tion to sheristadar, validity of—Madras Civil Rules 
of Practice—Rule 14, whether ultra vires. | ast 


In O. XXXIII, r. 3, C. P C., the insistance is on 
"in person" and not on "Court" as meaning the Judge 


himself. Therefore, the presentation of a pauper. 


petition to the sheristadar and not to the Court is 

quite valid. 
Rule 14 of 4 4 

which provides for presentation of plaints and appli- 


- eation to the Court cr its chief ministerial officer is 


not ultra vires. M CHIDAMBARAM CHITTIAR v. KADIR 


5 - Moumeen Rowruer, 47 M. L.J. 522; (1924) M. W. N. 
` 749; 20 L. W. 622; (1924) A. I. R. M.) 901 . 


968 


O, XXXIII, r. 15—A pplication for leave to 
sue in forma pauperis, dismissal of, in default— 
- Second application, whether lies. ` 


Rule 15 ef O. XXXIII of the C. P. C. isimperative 


E 
^ 


and shows that where an application for leaveto suein `. 


forma paupeyis has once been rejected or refused, a 
fresh application cannot. be entertained. That the 
previous application was dismissed for default makes 
on difference. © Kuonpxkar ALI AFzaL-v. PURNA 
CHANDRA TEWAR» 400. L. J. 168; (1924) A.I. s 


` 1039 


——— 0. XXXIV, r1. See CIVIL PROCEDURE CODE, 
O. I, R. 9 : 262 


O. XXXIV, r. 6. See. CIVIL PROOEDURE CODE, 
749 


s 69 (Dk) - ' 
—————- Q. XXXIV, r. 7. Sce CIVIL PROCEDURE gog 
` Es a || i adi 5 ' 


-g. ]1 
—— ——^ 0. XLI, r. 4. See CIVIL PROÇEDURE CODE, 
pr XXII, n. 2 * e . 170 
—L ——— Q. XLI, r. 5. Sce TRANSFER or PROPERTY 
Aor, $8.99  . . 302 


— — —, 0, XLI, r. 15, OS XLVII, r. 4—Appeal, 
er ex parte, whee. 


summary dismissal of—-Review--Or 
ther proper. 


An applicatign for review of an order summarily 
ge an appeal under O. Ll, r. 11,0. P. G., 
can be granted.and an order directing that the 
appeal ke heard passed ex zare without issuing 
noticg to the responden. C OFFICIAL TRUSTEE OF 
BENGAL v. Bexope BEHARI GHOEE,.91 C. 943, (4926) 
“ALL R. (O.) 114 l : 147 


, 


e ] *^ ð . 
7— —- 0. XLI, r. 20-—-Respondents, addition of— 


` Court, discretion of. > 


9-. - A person added ünder O, XL, r. 20 0f. fhe C. P, 
. E 


^et 


à 
* - ye 
* * 


-r 


“the “Madras Civil Rules of Practice 


4. 


4 


oR. 541;.(1925) A. I. R. (R.) 108 
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O. must be a person who is interested in the result 
of the agpeal. ° l 

Where, therefofe, the plaintiff-bappellant has not 
made all the defendants respondents to his appeal, 
and limitation. has expire and consequently the 
matter in,suit is ves judicata qua such defendants 
who have not’ been made respondents, the Court will 
not exercise its discretion in favourof the appellant 
and make them respondents at his instance. R Ono- 
KALINGAM CHRETTY v. SEETAL ACHE, 3 Bur. L. J. ae : 


'O. XLI, r. 22 —Appeal—OCross-objection, ab- 
sence of —Respondent, whether can urge plea which 
would: render decree invalid. 





In the ‘absence of a cross-objection it is not open 
to a respondent to urge at the hearing of an appeal 
a ground which is not one in support of the decree 
made by the lower Court, but which, if sustained, 
would render the decree invalid. G SAILESH CHANDRA 
if Bicuar Gorg, 40 C. L. J. 67; (1925) A. IFR. 154 

$ i " 


— — O. XLI, r. 23, s. 151—Remand under in- 
n power of Court—Appeal, whether maintain- 
' able. à . 


An order of remand not passed under O. XLI, r. 23, 
C. P. CO, but under the inherent powers of the Court 
is not appealable. 

Where the Trial ‘Oourt heard and decided a case 
before it fully on all issues, but the Appellate Court 
‘permitted the plaint to be amended and fremanded 
the case for trial on the amended plaint to the First 
Court ¢ ; . . 

Held, that the order of remand was not one under, 
O. XLI, r. 23, O. P. O., and was not appealable. 


RUMILLI-VzgNKATARAO, 47 M. L. J. 552, 20 L, W. 711; 
35 M. L.-T. 135; (1924) M. W. N. 929 965 


— — O, XLI, r. 27—Additional evidence in appeal 
`~ ‘Substantial cause, scope of —Discretion, exercise 

of. < 8 

The words “substantial caus?" ,used in O. XLI, 
r: 27, C. P. O, confer wide discretion on the Appellate 
Court bo admit additiondl evidence when the ends 
of justic» require it but-this discretion should ba: 
sparingly exercised otherwis» it may open a wide 
door to the admission of evidence in the Appellate 
Court. S NanAINDAS v. TEKOHAND, (1923) A. 1. R. (8.). 
42  . e : | 137 


O. XLI, r. 27—"For any substantial cause,” 
meaning of—Additional evidence, when can be ad- 
' ,mátted—Dascovery of fresh evidence, whether good. 
ground, i UC 


An application to an Appellate Court for further 
evidence to be taken.on the ground thatit has béen 
recently discovered, whether it is made before the 
appeal is heard or before judgment is given, doesnot 
come within the provisions of O. XLI, r. 27, of O. P. C. 


The words “or for any substantial cause" 
r, 1 (4) of r. 24, 





in sub- 
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of O. XLI, of O. P. O. do fot give" 


1078 


O. XLI, r. 31—Appellate Court, judgment’ 
of, contents of—Duty of Court. 

Where in a suit to challenge an alienation the Trial 
Court disallows certain items of the consideration and ° 
an appeal ig preferred against that decision, it is 
essential for the Appellate Court to go into all the items 
disallowed by-the Trial Court and to consider whether 
they have been rightly disallowed. A judgment by ths 
Appellate Court in such a case merely confirming the 
decision of the First. Court without making any refer- 
ence to any evidencesand giving any reasons isnot s 
proper judgment and cannot be allowed to stanc, 
L MIHAN Mar v. Inbar SiNag, 6 L. L.J. 506 946 


— ——. Q. XLII r. 1 (w), O. XLVII, rr. 1, "7— 
Review—“Sufficient reason," what is—No opportunity 
‘ade to rebute evidence--Appeal, whether maintain- 
able. * i 

. Where a party has been deprived of its right to 

rebut certain evidence produced by the other side, :6 

is a “sufficient reason" within the meaning of OG, 





- XLVII, r.1 of the C. P. C. for granting an application 
' for review. 


e 
No appeal lies against an order granting an appl- 
cation for review on the ground of “other sufficiert 
reason" within O. XLVII, r. I, C.P. O O KUNJAN 
v. OHANDRA Has, 10 O. & A. L. R. 809; 11 O. L. J. 
682 515 


—— O, XLV, rr. 7, 8—Linitation and Code cf 
Civil Procedure (Amendment) Act (XXVI af 1920) 
— Certificate to appeal to Privy Council— Periods 
for furnishing security and making deposit— Deposit 
beyond time, effect of. 

Periods, for furnishing security and making de® 
posit, after the certificate for leave to appeal to Hs 
Majesty in Council has been granted, are identical, 
and they cannot in any event exceed 150 days from 


. the making of the decree or 6 weeks from the da:e 


of the granting of the certificate, whichever of these 
periods is the: longer. 

If the deposit is made bdyond time. the certificate 
must be revoked, as such a deposit is not made ʻo 
the satisfaction of the Court within O. XLV, r. 8 of 
the O. P. G A JAGMOHAN SARAN pe. Saur Deorr 
NANDAN, (1923) A. I B. (AJ) 5/2, L. R. 5 A.40 Civ. 

535 


2 
O. XLVI, r. 1—Reference, when competent ° 
—Calcutia Rent Act {TII of 1920), s. 15, application 
under—Rent Controller, whether can make Reference, 
Two fundamental conditions arg necessary to entit e 

a Court to make a Reference under r. lof O. XLVI 
of ‘C. P.C. The Court making a Reference must he 
a Odurt of Civil Jurisdiction and the Reference must 
be made ina suit, appeal er execution proceeding. 

There are generally two characteristics of a suit. 
It wither is or is not subject to appeal; and the 
second criterion is that the decision in a suit is 
usually followed by a decree. 

An enquiry before the Rent Controller on an appli- 
cation made to him under s. 19 of the Calcutta Rent 
Act is not a suit within the meaning of r. 1 of 
O. XLVI of the C. P. C. antl the Rent Controller, 
therefore, is not competent to make a Reference to the 
High Court under that rule. C D. Tancrep.r. D. N. 


an Appellate Court jurisdiction to entertain an applica- 
tion for recording further evidence on the grounds 
«which would enable an application for review to be 


Meuuicn, 40 C. L. J. 578 543 
O. XLVI, rr. 1, 7. See Crvin Procepure Cops, 





entertained under O. XLVII, r. lof the Code. B O. XLIII, n. l (w) . 515 
e «Tug BOMBAY SIZING AND Storus SUPPLYING Co. v. V. B. is f 
Kusumear & Oo., 25 Bom L. R. 310; 47B 074;*(1924) O. XLVII, r. 4. See Cryin Procepurz Cors, 
e A. Lg. (B) 997 - ES E A: e ` 74 .Q, XLI, R. Il i 14 
” 2: < : . å 4 : : ee 
: ‘ nm 3. - » S e. 
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- O: XLVIl r7. See- LETTERS PATENT. (ALL) 
" Qr. 10. — f x . 585 


` 





5 Sch. II, paras. 11, 16—Special case, scope of 
- ;— Question of fact, whether can be stated—Objections 
~ to completed award-—Court, duty of. TEL. 

^- A special case stated for the opinion.of the Court 

under para. llof the Second Schedule to, the C. P. 

©. must be confined to questions. of law only and it is 

not open to the Court to decide questions of fact raised 
bythe Umpire, — : ME: < 

When an Umpire prepares an #ward with the state- 


mentof'a special case for the opinion of the Court. 


and, the Court completes’ the award by deciding the 
questions stated in the special case, the Court is bound 
to give the parties time to file their objections to , the 
completed award before passing.a decree in accordance 
therewith. 7 
-- Per Shah, Actg.C. J.—Thé warding of. para. ll 
of the Second Schedule to the C.P. C. is not intended 
to have amore comprehensive scope than cl. (b) of 
8. 10 of the Arbitration Act. ~ l 
. Per Fawcett, J—-The whple object of allowing 
arbitrators to state a special ease for the opinion of 
the Court is that they may have the benefit of the 
Gourt's explicit decision on questions of law or that 
the award should be, made dependent on the opinion’ 
of a Court on these legal questions arising. B 
LAKSHMAN Banuraov. RAMCHANDRA RAJARAM, 26 Bom. 
L. R. 836; 48 B. 663; (1925) A. I. R- (B.) 22 378 
——— — — paras. 14, 16—Arbitration—Award 
remitted to arbitrator—Decree ' passed on revised 
award—Appeal, whether lies. 
e Where the Court. remits an award under para. 14 
of Sch. II to the C. P.C. to the arbitrator and 
the latter submits a fresh award, and the Court passes 


a decree in accordance with such revised award under ` 


para. 16 of the Schedule, no appeallies against such 


decree on the ground that-the order of remittal under ' 


* para. ‘14 was wrong and that the original award 
ought to have been accepted and acted upon. L. BALAND 
Bakast v. RAM-OHANDRA, 6 L. L. J. 500; 26 P. L. R. dt 

- 693 


> para. 15—Umpire, whether should 


- 
— 





l write judgment—Award by drawing lots, legality of— 


Decree—A ppeal—Revision. 


2 M > + " s um E 
* There is no provision of-law to’ show ‘that an um- 


.pire must write a judgment or come to a separate 
decision about the matters in controversy.  . i 
When the two sejs ofarbitrators do not agree and 
the umpire gives his award by drawing lots, he is noi 
guilty of any miseonduet and the award só miade' is 
not illegal. m d 
. No appeal lies against 3 decree passed upon an ar- 
bitration award. "TN ME E 
An application for revision of such a decree canhot 
be entertained. O Puran OHAND v. Ram Narg,'10 O. 
' È A. L. R. 808; 11,0. L. J. 685 E . 490 


Companies Act (VI-of 1882), s. 146. See 
PmocEpugmE Cope, O. HL, r.l. ^ . 510 


Wm 6 

Companies Act ((VIf of 1913), s. 162 (5)—J oint 
. Stock Campany—Omission to comply with statutory 
“notice Neglect. - ` i "TO oe 

. The omission of a Joint Stock Company tocomply 
with & statutory notice requiring payment of a debt 
is not neglect within the meaning of s.162 (5), Com- 
panies Act, unless there is no reasonable cause for the 


4 


omission. R CoarrirELDs or Burma Lrp..v. J OHNSON; 2- 


R. 578; 3 Bur, L. 49326. - . - 1021 
e e e . 
a fe TET 
7 : 
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|. --Monies standing to the credi 


` [1924 


-  Company-—Banking transactions—Clearing house— 
of: cheques—Debit clearing vouchers— - 


Dishonour A 
Failure of Bank—Liquidators, liability of. 


' On April 27, 1923, certain cheques . drawi$ on the 


Chartered Bank and delivered. to the Alliance Bank 


by some of its customers yere, in accordance.with the 


: usual practice, handed by the Alliance Bank's clearing 


clerk to the Chartered’ Bank's clearing clerk, and 


“Credit and debit, entries were consequently made in 


the books of the Imperial Bank of India. On exa- 
mination, however, the cheques were, not found to be 
in order and the Chartered Bank accordingly dis- 


honoured them and returned them the same day to’, 


the Alliance Bank with a memo' explaining the reason 
for dishonour, The Alliance Bank, therefore, gave to 
the Chartered Bank three debit clearing vouchers in, 


- refurn for the cheques, but as it closed its'doors the 


same day, the Imperial Bank refused to ',put the 
vouchérs through the clearing on the next morning. 
The Ohartered Bank requested the Alliance Bank to 
pay the amount of these vouchers but the Alliance 
Bank refused. to do so. Thereupon the Chartered 
Bank applied for an order that the Liquidators of the 
Alliance Bank be directed to pay the amount of these 
vouchers : - 


" ` ES * 
` Held, (1) that. the Alliance Bank received the 
cheques as agents for collection; 


(2) that there was no relationship of debtor and - 


creditor as between the Alliance Bank and their 
customers and, therefore, the liquidators must pay: 
out of the assets in their hands the full amount 
claimed by the Chartered Bank. © In re: ALLIANCE’ 


BANK or SIMLA IN LIQUIDATION, 40 C. L. J. 223; (1925) - 
A. I. R. (0) 54 - ia 101 


018. 


< Share-holders’ meeting held under Court's 
_ orders+-Chairman, discretion of—Minutes book, evi- 
dentiary value-of— Right to inspect ballot papers. 


Where an ‘amendment „which a party has a right 
to move at a meeting of the share-holders ofa Com- 


“pany has been rightly and: properly dealt with by 


the Chairman, the validity 
passed, remains unaffected. 
_ The minutes recorged in the 
are prima facie eevidence of the "proceedings ‘at 
general meetings and the burden of proving that the 
result-of a certain poll was different from that 
recorded in the minütes boók is on those who allege it. 
When the Articles of Association of a Company 
give the share-holders the right toinspect the papers 


of the resolution as 


` relating to-the voting at a meeting, the Court should 


ordinarily give them’ an oppertunity ‘of doing so. 
Such an opportunity need not, however, be given 
when. it appears that the inspection would not 
yield any useful result. E s 
Where a meeting of the share-holders of a Com- 
pany is held under the orders of the Court, the 
Chairman is:bound to carry out the instructions 
given by the Court and has'a discretion-of his own 
for matters lying outside the scope of such instruc- 
tions. > l mt 
Per Fawcett, J—Inspection of ballot papers cannot: 


-be obtained without.an express order of the Court; 


strong grounds for making such an apfljcation must, 
be shown, and the Judge must be satisfied that the 


‘application for it is made bona fide.““B REBELLO v. 
CO-OPERATIVE NAVIGATION & Trépine Co., Lro., 26 Bom. I 
` 363 7. 


L. R. 907; (1925) A. I. R. (B.) 105 


books of a Company - _ 


A^ 


. 
i 
ie 
UM 


Company Law =V olia | liquidation—Provident Es 


Fund—-Members and Company, relationship, between 
of eagh- member, pro: 


e ` yO. 
š ` 


- | 9 


“ber; that the amount standing to the credit 
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T 


` prietorship in— Members, whether entitled: to priority 


| over unsecured creditors ang share-holders. - 

The Alliance Bank of '*Simla Limited having gone 
into voluntary liquidation, its employees, who were 
members of a Provident Fund established by the 
Bank for-their benefit, claimed payment in full, of 


- the amounts of the balances standing to their respec-- 


tive credits in the books- of the Company in prior- 
ity to the unsecured creditors 
every 
member subscribed a sum equal to 5 per cent. of his 
monthly salary; the Company contributed to the 
fund every half year a sum equalto the aggregate 
amount of the subscriptions paid by the members ; the 
sums from time to time subscribed by each member 
were credited to his account in the books of the Com- 
pany, and all suss contributed. by the. Company were 
divided (by book entry) among the members in propor- 
tion to the amount of their respective subscriptions, 
&nd.the Company thereupon credited the account 
of each member. with the share of such contribution ; 
the Company also contributed to the fund every half 
year interest on the capital amount from time to time 
standing to the credit-of each member at such rate 
(not exceeding 5 per cent. per annum) as woyld be 
from. time to time'paid by the- Company on fixed 
deposits for periods of one year and upwards. It 
was provided further that the: Company should have 


-a first and paramount lien on the amount stand- 


ing to the credit of each member in. respect . of 
all losses, etc., which the Company may at any 
time sustain by. reason of any act. of such se 
o 

each member in respect of his subscriptions to the 


fund ‘and the interest thereon should be treated asa ` 


deposit made by him with the Company as security 
for his fidelity, that in the event ofany claim Arising 
by the Company, the member concerned should forfei 


.to the Company. all right and interest to and in the 


moneys standing to his credit in respect af the con- 
tributions made by the Company and the interest 
thereon; and that in case of dismissal for misconduct 
or incompetence or retirement from service without 
the consent of the Directors the member „concerned 
should be paid only the amount standing to his credit 
in respect of:his own subscriptions to the fund and 
without any interest thereon, and the interest thereon 
and: all moneys standing to his credit in respect -of 
contributions made by the Company and the interest 
thereon should revert to and become the property of 
the Company: | S . 
Feld, (1) that the question must be considered with 
reference to the Rules and Regulations which must 
bs read as a whole in order to obtain their true effect 
and meaning ; : e . 
. (2) that reading the Rules and Regulations as a whole 
and having regard to the method in which the Bank 
dealt with the contributions of the members, its own 
contributions and the interest thereon, there was a 
fiduciary relationship between the Bank ahd the 
employees who were members of the Provident Fund; 
(3) that the provision as to intcrest was not wholly 
inconsistent w ti the,existence of a fiduciary relation: 
shi ° pr f 


ip; E 
(E that the amount,Standing to the credit of each 


the control of the Bank ; ` 
` © thal no distinction could be drawn betwcen the 
meéemb 


èrs’ subscriptions on the one hand' and on the ,. 
other the Bank's contrilgtions and the credits in . 


respect -of interest; ~- <- - 


* a - . 
* * 
1 LI 
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' (6). that the fact. that the Bank's general balante at 
all.times excseded the amount standing to the credit 
of the Provident Fund was important inasmuch as 
the Company must. be demeed to have used its own 
monies rather than the money it held in trust for the 
Provident Fund. 


* 


(1) -that consequently the members of the Provident 


` Fund were entitled to receive payment in full of the 


and share-holders., 
According to ‘the Provident -Fund Rules, 


amount standing fo-their credit in respect of the fund 
in priority to the wnsecured creditors and share-holderg 
of the Bank. OC.PETER JJONALD MacPHERSON v. DUGALD 
MOKEGHNIR, 28 C. W. N. 721; (1924) A. I. R. (C) 818 

14. 


Compromise—Pleader when can compromise on 
behalf of client—Parties entering into compromise— 
Court, whether can procced with suit, 


A Pleader, who does not hold, and has not 
filed in the suit before the Court, his client's general 
power-of-attorney authorising him generally to com- 
promise suits on behalf of his client, cannot he 
recognised by a Court as having any authority to 
compromise the suit unless he has filed in the suit his 
client's vakalatnama giving him authority to com- 
promise the suit before the Court. 

Where the parties to a suit are competent to put 
an end to the litigation and do agree to put an end 
to- it, no Court with judicial notice of the com- 
promise ean proceed with the hearing of the suit, 
which should be treated as satisfied. P C Sovrtnpra 


- Narn v. Herampa Natu, (1923) A. 1. R. (P. C.) 98; 45 M. 


member was his property in the possession and unger ' 
* i + 


. 


L. J. 453; (1923) M. W, N. 734; 33 M. L. T. 294 
Confesslon—Admissibility against co-accused, 


A confession is'not inadmissible against a co-accused 
merely because it is not a complete and detailed con- 
fession upto the hilt. A LAKHAN v. EMPEROR, (1924) A, 
IR. (A) 511; L. R. 5 A. 101 Cr; 26 Cr. L. J. 324 548 


Compliance with law. See CRIMINAL Procer- 
. DURE CODE, 5. 164 R 458 


—, retracted, value of. See EvipENCE Act, s. 30 


721 





Construction of document. See REGISTRATION Act 
8. 17 (1) (6 . 865 


See TRANSFER OF Property Act, 8.59 629 


— ——— Intention of parties—Test. See 'l'RANSFER OF 
~ PROPERTY ACT, 8. 58 c) 


mi Bequest in favour of Hindu woman-—Estate 
* taken—Presumption—Word "enjoy," meaning of— 

Transfer of Property: Act (IV of 1882),8. 8. > 

The fact that a legatee is a Himdu woman does 
nok faisé any presumption that the estate given to 
hir is only a life-estate. The question has to be 
decided on the language of the Will as to whether 
only a limited or absolute estate was meant to be 
given. When a person who has got an absolute 
estate makes a disposition of his properties, unless 
there is something to indicate thatehe was limiting 


‘the estate given by him in some manner, itis right 


to take it that he passed the whole of his estate by 
his gift. . 

Tho word “enjoy” used with reference to a dis- 
position by a Hindu testator in favour of a woman 
means “to enjoy the benefit of the owngrship of 
property" and not merely the income of the property, 
M, RAJA MANICKA CHETTIAR V. MANIKAM CHEITIAR, Z0 li, 
W. 672; 47 M. L. J. 123; (1925) M. W. N. 120€ 902 

"E NE" e T 
e 


t 


-. * 
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-— — Lease-—Covenarit jor renewal—Fresh patta not 
executed—Lessee, whether can be ejected—Specific 
performance. — P" 


A lease purporting to be for a term of seven years 
from 1322 to 1328 F. provided as follows: “Ths 
period of thika under this’ patto will expire in 
1328 F. I, the executant, have agreed that I shall 
execute a fresh patta for seven eyears from 1329 


"to 1335 F. with respect to all the, mouzas and the 


lands leased out on the Above amount of jama and 


“on the condition of this deed and the possession of 


the thikadar will continue up to 1335 F. and at 


the time of sir possession (of me, the executant) the 


said thikadar or his heirs and representatives. will 


‘give up his or their possession on the 30th Bhado, 


1335 F. and at that time whatever rent, naqdi or in 


kind, will be payable by the tenants, I, the executant, ` 
shall allow a set-off of the same towards the rent." 


Before the expiry of the first seven years, a third 
person obtained a decree for possession of the leased 
property against the lessor. The decree allowed the 
decree-holder symboleal possession through the lessee 
“during the thika period" and khas possession after- 
wards. In execution, the decree-holder obtained 
symbolical possession and the lessee continued in 
actual possession. On expiry of the first term of seven 
years the decree-holder applied for’ delivery of pos- 
Session and urged that under the terms of the patta 
the lease for the second term of seven years was to 
come into-effect only on the execution of a fresh patta 


M and.as no such patta was executed the lessee was ` 


not entitled to remain in possession after 1328 F.: 
Held, that there was & clear intention between the 


. parties that’ the lessee would continue in possession’ 


for a fresh term of seven yedrs on the expiry of the 
first term, and as the lessee was in possession, and 
could, if he liked, enforce specific performance of the 


` agreement to execute a fresh patta, his position was 


. the same as if the fresh patta had been executed, 


- and the decree-hajder was not entitled to obtain khas 


ossession until the expiry of the-lease in 1335: F: 
Pat. Monit NARAYAN v.. KAMAL Natu, 1 Pat. LR. .69; 
(1923) A. I. R. (Pat.) 236 536 
bie ates Mortgage-deed—Mortgagor exonerated from 
. personal laability—Transaction, nature of. 

The mere fact that à deed of mortgage provides that 


the mortgagor will not be personally liable for the 
mortgage-debt does not necessarily lead to the con- 





' clusion that the transaction is a sale. .L Mutsapp1 LaL 
l v. Buona’ NATH, (1925) A. I. R. (L) 55; 6 L. E. J. 307 


. 907 


Sale certéficate—Ambiguity in terms—Conduct 
of parties, whether relevant—Government Notifica- 


* 
an s 





tion of sale specifying area— Purchaser, whether en- - 


- titled to accretion. ME ] ; 
. Where there is an ambiguity in the terms of a sale 


certificate, evidence of the conduct of the parties is - 


missible to show what was intended to be sold. _ 
jak hore a charemehal is put up for sale.by public 
auction, the faft that the Government Notification 
about the sale specifies the existing area of the mahal 
does not prevent the purchaser or his representative- 


'in-interest from claiming the accretions to the estate. 


C Sankar Roy v. Secretary Or State FOR INDIA, 40 C.L. 
J. 322; 29 C. W. N. 166 i A ui 478 
—  Under-proprietary right, sale of —Lease, per- 





= 
— 


* petual—Rent reserved in excess of Government repe- ` 


UO puh ` 
e e 


r 
n Ld 
n » 


. INDIAN CASES, 


[1924 


E 
. Construction of document--eeneld. . 


. The questien whether a document-should be regards“ 
ed asa perpetual lease or a sale of under-proprietary ' 
rights depends upon the construction 6f all the terms 
of the document. m 
Payment of rer% in excess of the Government re- 
venue is an essential incident of under-proprietary 
right and the mere: existence of a condition for such 
payment in a document iè in no way ‘inconsistent with 
the sale of such a right. A deed of sale of under- 
proprietary right in which the rent reserved to the 
superior propriétor is greater than the amount- of the 
Government revenue isa perfectly possible and legal 
document. O Sant BAKHSH SING v. BHAWANI PRASAD, 
10 0. & A. L. R. 390; 11 O. L. J. 477; (1924) A. I. R. (0) 
. 426,27 O. C. 243 667 


Contract governed by law for the time being—Sub- 
sequent change of interpretation,” whether affects 
applicability. | | i 
The parties to a contract are governed by the law 

„asit is understood at the time the contract is entéred 

into, and no subsequent interpretation of the law 
can affect its application to the contract. Pat DEBI 
SINGH v. F. F. UHRISTIAN, (1924) Pat. 201; (1924) A.L ` 
' R. (Pat) 776 jo R A 429 


— —-— Money paid under illegal contract, whether 
can be recovered, —, 
. If money is paid or goods are delivered for an 
illegal purpose, the person who has paid the money 
or delivered the goods may recover them back before 
the ilegal purpose iscarried out. But ifhe waits till 
the illegal purpose is carried' out or if he seeks 
to enforce the illegal transaction, in neither case can 
he maintain an action. . a ` 
Where an executory contract is made for the sale 
of goods on a condition which is prohibited by the 
law, ahd & deposit is made in pursuance of the con- 
tract thén if the illegal sale is not carried out and 
remains totally unperformed, it is open to the party, 
-who has made the deposit, to repudiate the illegal 
contract and on the avoidance of the contract to re- 
cover the moneys deposited . by him thereunder. He 
cannot, however, sue for the return of the deposit and 
for damages bn the basis of the. alleged validity of 
the contract and an alleged breach by the defendant. 
R Hirsez Devrags & Co. v..Mauxa NYUN Surin, 2 R. 
414; (1925) A. L- R. (R.) 49 295 


Part performance, doctrine of. See TRANSFER 
oF Property ACT, 8. 54 514 


-Part performgnee, applicability of. 

Per Woodroffe, J.— The doctrine of part performance 
is only applicable when specific performance can-be 
obtained. © Laxar Parra Guna v. NANDA Kumar BASU, 
(1923,. A. I. R. (O.) 345 ' 525 

Part performance, doctrine of, applicability 
. 6f-;Lease, oral—Possession delivered to lessee, effect 

of —Ejectment. | ws iis p 

,Where -possession of demised property has been . 
given tothe lessee under a contract of lease, the 
lessor cannot recover the property on the ground that 
no title has passed ,to the lessee, as no registered deed 
ef lease had been executed. de 





- The doctrine of part-pexformance would be applic- 


able to sucha case. R Maune Osan Eù An Tim, 3 
Bug. L. J. 201 MMC x 396 
Contract Act (IX of 1872), 5. 19-A—Undue influence’ 
* —Contract, byewhom can be avoided. © | « e 

.. Where'a person whose consent. to a contract was. - 
prockred by undue infittence does not evojd the còp. .. 


* $ 


2 


: J, 67; (1925) A. I. R. (0) 34 . 
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Contract Act---contd. “o 3 

tract, it cannot be avoided at the inStance of a third 

person. OC SeiLEsH CHANDRA v. BEOHAI GOPE, 40 dod 
4 


See SALE @F Goops—Forwarp 
67 


5 
- 





ss, 59, 61. 
_ CONTRACT 


8, 73. See SPECIFIO PERFORMANCE ' 947 


S. 74 — Breach of contract —Damages, measure 
of—Swum mentioned in contract, whether can be allow- 
ed as damages. . 


Where a-contract itself provides that in the event 
of a breach a certain sum would be payable as 
damages by the party failing to perform his part 
of the contract, and the Court is unable to fix with 
any reasonable cértainty the actual amount of the 
loss resulting to the plaintiff from the breach of the 
contract, and no equitable ground is made out as to 
why the sum ‘mentioned in the contract should not 





be decreed, the Court is entitled ‘to adopt such sum 


;Out of pocket with respect-to the sum advanced by - 
.him asa loan. The latter way of fixing compensation - 


je enforceable in law as an agreement ‘between the . 


as the measure of damages suffered by the plaintitt.- 


L LACHHMAN Das v. BHOJA Ram, 6 L. L. J. 554 865 


-—————$. 74, construction of—Penalty, what 
amounts to—Interest, increased rate of, on default, 
- whether penalty—Duty of Court. 

Interest is payable by way of damage for the loss 
sustained to the party who advances money to another. 
This damage may be the subject of an agreement 
between the parties, and, at the time when the con- 
tract of loan is entered into, the parties may fix a 
consolidated sum or merely a certain percentage on. 


the amount advanced to be paid by the debtor as ` 


compensation to the.lender on account of his being 


is commonly known as interest on the lban. This 


-parties, but over and above this, in order to ensure 


payment of the loan at an appointed time, thé parties 


. may further agree that an additional sum by way 


- defaulting debtor in casa of breach’ of, the contract ` 


of penalty or an increased rate of interest over and 
above that originally fixed would be payable by the 


to pay atthe appointed time. The enhanced rate of 
interest may bs chargeable either from the time the 
breach is committed or from any prior period. This 


_. kind of stipulation is said to be penal, and the 


creditor cannot, as a matter of right, enforce it in law. 
Section 74 of the Contract.Act,-in such a casg, gives 


` power to the Oourt to interfere with the contract 


+? 
4 


entered into between the parties by empowering the 
Courtto vary the amount fixed or the increased rate 


of interest by allowing only reasonable compensation. . 
- The Explanation to s. 74 of. the Contract Act and, 
Illustration (d) to the seetion do not purport to make, 
a new change in the law as enunciated in the section ` 


as it stood in 1872, but only illustrate it so as to 


. remove certain doubts which had arisen with regard 


to the construction of the section. The provision in 
the main section is wide enough to cover the case 
‘contemplated in the Explanation and in the Illustra- 
tion. em 4 ‘ à 

Under s.74 df the Contract Acta stipulatio for 
an increased rate, of interest from the.date of default 
may be astipulation by way of penalty irregpective 
ofewhether the stipulation happens to be the primary 
or secondary contract, E 

"Sectiof 74 of the Contract Act does not disallow 
all stipulations for compensation in the shape of fixed 
ambuné oy an increased Tate of interest agreed upon 

wo ^ e 


E 0 
a 
t - 
r . sz . 


- 
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Contract Act—concld. 


to be payable in case of breach of contract. It only 
makes such stipulations penal and empowers the 
Court to rip up the agreement between the parties 
and to award  such' compensation as the Court con- 
siders reasonable in.the circumstances of the case, 
not exceeding the increased rate of interest agreed to 
between the parties. The contract between the parties 
fixes the limits beyond which no compensation can 
be allowed. byt the Court has power to reduce the 
compensation mentioned? in the agreement of the 
parties. Pat DrevinpraNatu Gross v. SAMBRU NATH 
PANDE, 3 Pat. 657; (1925) A. I. R. (Pat) 61 677 


———— 8. 96—Sale on credit--Insolvency of buyem 
—Vendor's right to insist on cash payment— Rescission 

- of- contract—Rescission on wrong ground—-d usti- 
fication on proper grounds not known to party. 


Section 96 of the Contract Act gives a lien to the 
seller in cases where the property in the goods has 
passed to.the buyer. 1t does not enable the buyer to 
insist on terms as to credit after he becomes an 
insolvent. Ifthe buyer becqmes insolvent, the seller, 
notwithstanding hemay have agreed to allow credit 
for the goods, is not bound to deliver any more goods 


‘under the contract until the price of the goods not yet 


delivered is tendered to him; and if a debt is due 
tohim for goods already delivered, he is entitled to 
refuse to deliver any more till he is paid the debt due 
for those already delivered, us well as the price of 
those still to be delivered. 

The insolvency of a buyer does not ipso facto put an 
end to the contract of the insolvent. The Official 
Assignée or the trustee in bankruptcy will be entitled 
to have the contract performed. The trustee in bank- 
ruptey has to elect within a reasonable time either to 
insist on the performance of the contract orto put an 
end tothe contract. , If within a reasonable time he 
does notinform the seller or the other party to the 


has aright either to put an endgtothe contract or to 
insist on the contract being performed and to clain 


A contracting party who, after he has become entitle 
to refuse performance of his contractuale obligations, 
givesa wrong reason for his refusal does not thereby 
dsprive himself of a justification which in fact exist- 
ed whether he was aware of it or not. M Amnpur 
Raniman & Qo. v. SHaw WaLLack & Co., 20 L. W. 125; 
(1924) M. W. N. 924 912 


§.107—Failure to take owr goods sold— 
Seller, when can re-sell—Harnest money, whether can 
be regpvered, 

If the buyer does not take over the goods sold 
within a reasonable time it is bpen to the seller to 
-re-sell fhe goods. He must, however, give the buyer a 
notice under s. 107 of the Contract Aet and is not, in 
any case, entitled to retain the earnest money. O 
Juaxpoo Sincu-Harpans SINGH v. Kung BEHARI LAL- 
Bau Naru, 10 O. & A. L. R. 815 472 


Contributlon—Tort feasors—Mesne profits, decree 
for, satisfied by one of sever@l judgment-debtors— 
Suit for contribution, whether lies. 

. The proposition of English Law that no suit for 
contribution lies between joint tort feasors applies 
to India, i£ at all, only where it must be presumed 
that the person in default knew that he was com- 
mitting an unlawful act or the act is one of an 
obviously illegal character. It is obviously equitable, 
in the case of a decree for mesne profi& against par- 
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: Contribution—coneld. .: 
ties who were in joint possession, that a person who 
had to satisfy the entire deeree should be able to 
‘recover his share “from his co-defendants, unless there 
has been something in his conduct to deprive him of 
his right. . 
The mere. fact .that a decree for mesne profits 
. implies that. the possession of the defendant was 
unlawful is rot sufficient in itself to do way with the 
right to contribution. A- SHEORATAN SINGH v. Karan 


Sinan, 22 A.L. J. 788; (1924) As L R. (A.) 857; 46 A. 860; 
P 69 


L. R. 5 A. 571 Civ. 


e scope of — Provisions. when become operative. 

The provisions of s. 24 of the Co-operative Societies 
Act are only operative if there has been liquidation. 
of the registéred society, and, in the- absence of such 
liquidation, a judgment-debtor cannot call in aid the 
provisions of the section a8 an answer to the claim 
of the, decree-holder to execute the decree. C KUDRAT- 
ULLA v, UPENDRA Kumar -Cuowpuvry, 40 C. Ti. J Pa 

: l 9 
— —— 8.42, cl: (6)—Giquidator wrongly adjusting 


. account —Money of one member paid for settlement | 


of debt of another—Suit for recovery of money, whe- 
- ther maintainable. - > E : 
' Where.a liquidator of a’Co-operative Society utilizes 
the money standing.in the credit of a member in 
payment.of “a debt of another member, the member 
whose money has been. so utilized can sue the other 
member in a Civil Court for the recovery of the amount 
and,s. 42, cl. (6), Co-operative Societies Act, is no 
bar to such a. suit, ose 

Section. 42, cl. (6) of the Co-operative Societies Act ` 
is intended to prevent- litigation in the Civil Courts” 
in regard to the validity of the actions and decisions of 
a liquidator under the Act, except in respect of cer- 
tain specified orders, which are appealable to a 
District Court or which may be enforced as decrees 
£ Oourts.-R Mauna Po MaunG v. Maune Auna Paw, 
R: 325; 3 Bur. L. J. 901; (1925) A. E. R. (R.) 38 964 


--sharers— Common land—Exclusive use by one 
o-sharer—Injunction, suit for— Opening door on 
Vommonland, whether exclusive user. 


` 
3 = + 


o individual proprietor can appropriate to him- 


[4 












ay ‘as ‘to affect the rights of all the co-sharers at 
.. Mime of partition. The other co-sharers who 
è into Court to restrain such individual without 
delay: are ngt obliged to show: material and 

X no stantial injury. n l ; A 
'^'' fhe fact-that a co-sharer opens a door on toa 
ice of common land gives him acertain exelusive 
i" xht to à.portion of dhat plot and the position of 
„ia door alters the character of the plot as common 
land -ressrved. for the common purposes of the: yil- 
lage. In such a ease the other co-sharers ar» entitled 
to. restrain such co;sharer from using the door as a 
means of egress oringress from and ‘to his house. 
L Brsuwa v. SAPURAN SINGA, 6 L. Lid. 548 
— Joint 
granted. - °: acs _ » 4 
Where a person who is entitled to joint possession 

of land is out of possession and the ‘land has for 
many years been in the possession of a co-sharer, but 

` the title of theformer is not denied,.the co-sharer, 
who is out os possession, will not ordinarily þe- 

grante ; 

Paasas SINGH v. RAM Kisnen BanNAWAR, (1924) AIR, 
RE RE o9 


i 


(A) 923; L. R 5%. 185 Rev: ^ - 
, . 6 


- INDIAN CASES, 


Go-operative Societles Act (Il of of 1912), s. 24, . 


' matter of the suit. R Sır Sor v. Ma 


ta portion ofəthe common land and use itin`such - 


917-: 


possesgéon, decree for, when may be- 
Ke Code, ds not a suit for possession by a landlord against - 


d. a deczee, for joint possession. A AMBIKA - 


o poe C 
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Co-sharers—concld. 


—- Undivided mahal—Salé of specifie slots, 
legality of. MM e i 
The sale by a co-sharer of specific, plots in an un-. 

divided mahal in favour of a person whois not put 

m actual possession $f the plots.is illegal and ĉon- 

fers no rights upon the purchaser. A BABU Rasy, 

Yasin, (1924) A. I. R. (A) 880; L. R. 5 A. 526 Civ. 8.. 


. Court- Fees Act (VH of 1870), ss.5, 12 (2)— 


- Dispuied questions of Court-fee—Power to decide, 
in whom vests——Suit for declaration. of. ownership : 


and injunction, nature of. : - 


The power of the Court to decide disputed ques-, 
tions of Court-fee is, by s. 5 of the Court Fees Act, 
vested in the Taxing Officer subject to his power to . 


refer the matter to the Taxing Judge when.a ques- 


tion of general importance arises. Ts authority 
extends to all such questions arising in the High, 
Court, whether the deficiency alleged is on the- 
memorandum of appeal in that Court or on a plaint 
or memorandum of appeal filed in the Court below. 
A suit fora declaration that the plaintiff is the 
owner of certain property and an injunction res- 
training the defendant from interfering’ with the - 


' plaintiffs possession is one for declaration with con- 


sequential relief. A BAHAL KUaR v; NARAIN SINGA, 22 
A. L. J. 1038; L. R. 6 A. 33 Civ. 822 


s. 7 (IV) (¢)—Declaration with.consequential 
- relief—Court-fee payable. me 


In cases falling under- s. 7 (tv) (c), Court Fees 
Act, the plaintiff must value in his plaint the relief 
sought, and the plaint must be stamped according to . 
such valuation, and not according to the subject- 

| Tuin, 3 Bur. L. 

J. 128; (1924) A, I. R. (Ri) 378 201 
———— s. 7Z'(IV) (C)—Suit for declaration that gift 
i$ invalid—Prayer for possession of property— 

-Court-fees payable. box 2. 

. The .plaintiff has to pay Court-fees on the relief 
which he'seeks' to obtain by the suit. 

Where, therefore the plaintiff sues for a declaration 
that a, certain deed of gift is invalid against her and 
as a consequential relief claims possession of the pro- 
perty conveyed by the deed the fee is payable under 
s. 7 (iv) (e) of the Court Fees Act. A Ganca Driv, 
SUKHDEO Prasap, (1924) A. I. R. (A.) 612; 22 ALL. J. 
945; L. R, 5-A, 618 Qiv. — : 624 
— ———— Ba 7 (Xi) (cc)—Ejagtment suit "against tenant 


holding over, nature of.- 
The tenancy of atenant holding Qver is created by 


t 


occupation under an implied ‘demise or agreement. 


In’ a case where notice to quit has been given, no 
demise or consent to continuance of occupation can 


' -be implied. The person continuing in possession after 


a notice to quit and demand for possession can be 


ejected as a trespasser, 
“A. suit to eject an annual tenant who has refused 

to deliver possession after service of a notice to quit, 

as prescribed by s. 79 of-the Berar Land Revenue : 


* 
¢ 


a tenant and-does not fall within the- purview: of 
N- 


cl. (zi): (ce) of s. 7'of the Courte Fees Aot. 
OltaupaT*y. BALAKDAS, 20-N. B. R. 124 w 202 


—— 8.15 --Civil Procedure Code (Act y of 1008), | 


“Reo. XLVII, v $-—Review application—efund © | 
of Court fees--Inherent ‘power of Court, , .appli- ian 
^. eability 0f. irs o et ee e uin i I 


at 
.. €, © M 
^ 


| ` 
: 
. . : 
* * 
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Court Fees Act—conold. "un 7 
< ln order to attract the operation” of s. 15 of the 
Court Feés @Act, the conditions requisite are that 
there should be an application for review of.judg- 
ment, that it should have been gdmitted, that on the 
fe-hearing the Court should have reversed or modifi- 
ed its former ‘decision on the ground of mistake in 
.law or fact, and that such reversal, or modification 
should not have been due to fresh evidence which 
could have been produced at the original hearing. 

The mere fact that an application for review which 
fell properly within the purview of O. XLVII, r. 1 
of the C. P. O., was treated as one falling under 
s. 151 of the Oode would not preclude the petitioner 
for review from claiming a refund of the Court- 
fees unders.15 of the Court Fees Act. 

Where a power is granted expressly by the- Code 
‘itself it is not necessary to invoke the inherent 
power of the Court under s. 151 of the ©. P. C. 
OC Prosnas Kumar v. NITHAR Lar, 28 O. W. N. 928; 
(1924) A, E. R. (O) 1004... .278 


Criminal ‘procedure—Civil 
Courts, duty of. 
. . Parties should not be encouraged to resort to the 


dispute—Criminal 


Criminal Courts in cases in which the point at issue’ 


between them is one which can more appropriately 
‘pe decided by a Oivil Court. The tendency on the 
.part of litigants to do so should be checked by 
Criminal Courts who should be on their guard 
against lending their aid to such procedure. —~ 
-Accused obtained a decree against the complainant; 
-which the latter alleged had been satisfied by the 
execution of a mortgage-deed by the complainant in 
."favour of the accused. The latter nevertheless took 
‘out execution of the decree against the complainant, 


who thereupon filed a complaint under sg. 417 and 


420 of the: Penal Code against the accused ` 

. Held, that as the question between the parties, 
viz., whether the decree against the complainant had 
been satisfied or not by the transfer t6 the decree- 
holder of certain land, could more appropriately be 
dealt "with by the Execution Court, the complaint 


‘should not be proceeded with. 1, Lapua Suan v.- 


ZAMAN Aut, 26 Cr. L, J. 287 NL 351 


Suspension of sentence, meaning of-—Parties 

whether entitled to choose forum. . M 
When an Appellate Court or & Court hearing a re- 
vision admits the appellant or the applicant to bail or, 
orders thata fine should not be paid up durjng the 
disposal of the case it therepy orders the suspension of 
the sentence. : 
' The officers of the Crown in the majority of cases 
are bound to be either Hindusor Muhammadans and 
if parties to a case are allowed to choose their Courts 
ona communal basis it would not be possible to please 
them all. A Buacwan Das v. EuPEROR, 22 A. L.J 
1103; 26 Cr. L. J. 367 . 719 


, Criminal Procedure Code (Act V of 1898), ss. 9, 
275, 528A, 528B—"Court of Session," meaning 
of—ligh Court exercising original jurisdiction, 
-whether Court of Session. . < 4 
. The expression* “Court of-Session" wherever dt is 
used in the Or. P.*C., means a Court established 
under s. 9 of the €ode, f 

The scheme of the Code is to regard thg High 
Oofrt exercising Original Criminal Jurisdiction as 


ebeing a Court of an entirely „different class and - 


‘character from a Court of Session, and the two ex; 


e pressions as used in the.Code are not inteschange- 


able: ae _ : c. x 
: "ol" ; [7 

: : e 
a t . e 
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- 


` The High Court exercising Original Criminal Juris- 


diction is not & Court of Session within the meaning 
of the Cr. P. C. O JÊMPEROR v. HARENDRA OHANDRA 
CHAKRAVARTY, 51 G. $80; 29 ©. W. N. 384; 26 Or L. J l 
385 929 


— — — $8. 1Q6, 118, 123, 562--Order under 3. 562 
-Failure to give security—-Procedure. $ 
Before passipg an order under s. 562 of the Cr. P. 

©., a Magistrate should satisfy himself that the accused 

is able to furnish security. Where, however, an order 
under s. 562 of the Code has been passed and the 


‘accused fails to furnish security, the proper course fog 


the Magistrate is to pass sentence according to law. 

` Section 123 of the Or. P. C. applies specifically 
only to ss: 108 and 118 and not to s. 562 of the Oude. 
R Nasu MERAH v. Emperor, 2 R. 360; (1925) A. L R. 
(R.) 42; 26 Cr. L. J. 285 ; 349 
— ——— $3, 110, 117 (4). See Bursa HABITUAL 


OFFENDERS’ RESTRICTION ACT, S. 7 939 


—— $8; 112, 118— Bond for keeping the peace 


—Forfeiture—Discharge, Method of. 
The bond contemplated by ss, 112 and 118, Cr. P. 
C.,is one bond for one amount and is discharged, on 


‘forfeiture, by the- payment of the amount due by 
- either the principal or the surety. 


In no case can an amount in excess of the amount 
secured by the bond be demanded or recovered from 
the person bound or his sureties individually or col- 


rages L Harnam v. Emperor, 5 L. 448; 26 Cr. L. 
.J.8 : 


“NARAIN Sinan, 2 Pat. L. R 198 Cr; 


743; 26 Or. L. J. 398 


546 
———— §, 144, See PENAL Cone, s. 147 343 


m §, 144, proceedings —— wunder—Preliminary 
notice, necessity of—Order without hearing opposite 
party, whether legal—High Court, when can 
interfere, 


A final order under s. 144 of the Or. P. O. passed 
without issuing any preliminarygnotice to the persons 
proceeded against and without hearing them, is 


. illegal -and is liable to be set aside in revision even 


though it has lapsed. Pat DHANRAJ BHAGAT v. BHARAT 
(1924) A. I. R. (Pat) 
7103; 26 Cr. L.J. 260 324. 


—$, 145—“Actual,” meaning of—Possession 
through tenants, whether actual—Order, nature of 
-Person not party, whether bound. 


The word “actual” ins. 145 of the Cr. P. C. used 
in relation to possession must be interpreted in the 
sense of only such actual possession as the nature of 
the property is susceptible of. l 

Possession through the exercise ofa right of collect- . 
ing rent from the tenants in possession cannot from a 
juristie point of view be regarded as actual. 

A person who is not a party either to the procoed- 
ings orto the order under s. 145 of the Or. P. C, is - 
entitled to challenge the propriety of it and may 


even defy it though only by lawful act. 


An order under s. 145 of the, Code does not put 
any one in possession but is mefely a declaration of ' 
ihe then existing state of possession on the materials 
before, the Court in those proceedings. O Mauzsu 
SINGH v. EupEROR, 10 O., & A. L. R. 947; 11 O.L. J. 
942 


—s8..145 (1) (4). 537—8. 14% proceedings 
under—lailure to make order in writing--Irregula- 


- ~ 





| rity, whether curable—Order 'preventiag either purty 
from working land. . 
. A x 7 e i : 
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" The failure to makean order in writing as required 


by s. 145 (1) ofthe Or. P. C. in pcm under that ' 


section makes the procedure of the’ Court irregular, but 
the defectis curable bys. 537 where no party has been 
prejudiced. Ee 

In proceedings under s. 145, Or. P. C., an order that 
neither party should work the land. in dispute is 
incorrect. In emergent cases “the Magistrate can 


attach the land. -R Ma Po Lon v. Ma4BA ON, 3 Bur. 


J. 324 
548 
s. 145 (4\—Dispossession wrongful but not 
 forcible—Court, whether can take action. 


L. J. 256; (1925) A. L R. (R) Hl; 26 Or. L. 





` A Criminal Court cannot take action under s. 145- of 


the Or. P. C. on theapplieation ofa party who has 

been wrongfully dispossessed unless.the dispossession 

is forcible as well. Pat : 

OngáNpRA Nanpy, 3 Pat. 809; (1925) A.I. R. (Pat) 2 
i is |3 


"28 Or. L. J. 268. ` 


8.-146—-Attachment of disputed. property— 
Declaratory suit after- attachment—Plaintiff what 
must  prove—-Landlord and tenant—Amaldastak, 
meaning of—Lease. : r f 
. What is required of the plaintiff who comes to Court 
after an attachment of lands under,s. 146 of the Cr. P. 
C. is to show to the Court that he has got rights in the 
landsin dispute and is entitled to possession thereof. 
"^ Ina ease where the plaintiff comes to Court for.a 
declaration after attachment of lands under s. 146, Cr. P. 
O., that the lands are his occupancy lands and that‘ the 
attachment unders. 146 was bad inlaw making both 
the landlord and certain persons. who claim to possess 
the lands under an amaldastak from the .landlord, 


parties to the suit, if during the pendency of the suit the : 


landlord agrees to let the plaintiff into possession of the 


. disputed Jands‘and confers rights upon him, which 


would entitle him to retain possession of the lands, that 
would be quite peu e to entitle the plaintiff to a 
„decree declaring his Tights to the lands in dispute, 
which would entitle him to get the properties release 
from attachment made by the Criminal Court. i 
An amaldastak is not a lease. It is an order or hookum- 
nama to ‘go and take possession for consideration 
which would beghown upon thém later oa. It does not 
create any tenancy. PatHarcopinp Rar v. Kesuwa 
Prasan SINGH, (1924) Pat, 297 - 386 


mame — 58, 157, 159, 162, 164 (2)—First Class 
Magistrate, whether can depute Sub-Magistrate to 
| hold preliminary inquiry—Statements made to Sub- 
Inspector Police, admissibility of. . - 
Under ss. 157 and 159 of the Œr. P. C.*a, Firat 
‘Class Magistrate caw depute a Sub-Deputy Magis- 
‘trate to hold an investigation or a preliminary. inquiry 


' and the Sub-Deputy Magistrate can, under the pro- 


> 


- 


* 


visions of s. 164, sub-s. (1) record a statement of a 
"witness made before him in the course of the Police 
investigation. Consequently this statement is admis- 


sible as à statement made in the course ofan investi- 


ation. - . e 
Statements madé'to a Sub-Inspector of Police-aré 
inadmissible in evidence under s. 162 of-the Cr. P. C, 
C HARENDRA NATH v. EMPEROR, 40 C. L. J. 313; (1925), A, 
I, R. (C.) 161; 26 Gr. L. 3.300 -^ — ^ e . 451 


ne $,162, scope of —Statement made by accused 
. to Police *Officer—Information obtained - thereby, 

"whether can be proved. 
Stction 16240f the Cr, P. C. overrides s, 27 of the 
Evidence Act, p ra 
E , 9 


- 
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. Under the provisions of section 162 of the - Or. P. 
C., information obtained "by a’: Polic# Officer as a 
result of a statemént made by an-accused person can- 
not be proved. R Bgwa ROWTHER v. EMPEROR, 3 Bur, ` 
. (R) 101; 26 Or. L.J. 321 545 | 


—— —-— as amended by Act. (XVIII of 1923) - 
. 88, 162, 288— "Subject to the provisions of Indian: 


L. J. 245; (1925) A. I. 


Bwidencee Act", meaning of—Hvidence taken by 
Committing Magistrate, when can be used. at trial. 


The addition of the words “subject to the provisions 


of the Indian Evidence Act, 1872" to s. 162 of the Cr. - 


P. C. of 1898, as amended in 1923, means that evidence 


: duly taken before a Committing- Magistrate can be 


used for all purposes in a Trial Court so long ‘as the 
evidence is evidence within the méaning of the 


* 


Evidence Act:.or, in"other words, that Magisterial - : 


depositions can be utilized in a Trial ‘Court as of 


 evidential value only if the matter contained therein 


is, according to the rules of evidence laid down in 
the Evidence Act, of evidential value. 


But unless there is clearly present, besides the evi- ` 


dence given before the Committing Magistrate, evi- 


dence which will show that the evidence given before ' 
_ the Committing Magistrate should be preferred fo and 


substituted for that given before the -Nessions Judge, 


the evidence given before the Committing Magistrate `, : 
cannot be effectively utilized in support of a conviction. `- 
“Pat JsnaL Teur v. EMPEROR, 3 Pat. 781; (1925) A. L R> ~ 


(Pat) 51; 6 P. L. T. 53; 26 Or: L. J. 270 ' 334 
; S. 164—Confession—Compliance with 


` 
^ * 





z law— 
f z^ 


Recording Magistrate, evidence of. z 


The evidence of the Magistrate “that. he observed í 
“all the provisions of s. 164 of the Cr. P. C. at the 


time ‘of recording the confession of the accused is 
sufficient-to prove that the law was complied with, 
‘and the confession bọ recorded is admissible in evi- 
dence. Pat Rawar Ho v. EMPEROR, 3 Prt. 872; 26 Or. 
3.314 7 EE. 
~§, 190-—-Magistrate taking ‘cognizance of 
offence—Persoys omitted by Police from charge-sheet, 
proceedingseagainst—Procedure. — < AA 
Once a Magistrate has taken cognizance of an offence, 


he is entirely independent »f any opinion which the - 
Police ‘may offer to him and itis within his powers . 


to order that any persons who have been, since he 
‘has taken cognizance of the matter, accused as 
participants in the offence should be~produced before 
him foundergo the preliminary enquiry “before, com 
mittal or for trial. > at 

Purely a8 a matter of procedure, however, the pro- 


` per course fora Magistrate who has taken cognizance 


of an offence and who is of opinion that certain persons 
who have not been sent up by the Police, but who 
have been mentioned as accused persons should be 
included in the charge-sheetis to call upon the Police 
to put forward a supplementary charge-sheet embo- 
dying the names of such persons, Pat Racuupat 

Sinau v. EMPzRoR, (1924) Pat. 162; (1924) 
A. L R. (Pat) 597; 26 Cr. L. J. 241 : : 241 


è ss. 190 (c), 191; 55 6—Mfgistrate's personal ` 





- kmowledge—Cognizance of case ^ Subsequent trial by 
same M agistrate— Trial, whether regular. ` S 


The mere fact that a Magistrate takes. cognisance: 


of a case on his own knowledge under s. 190 (c) of the 


< n e Te NA 
e P. C..does not bring the case within the operation, 
ae 55@ of the Code and sodong as the Magistrate , 
complies with the provisions of s,l9Lofthe Gode, he 
? E * T o 
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‘is entitled to try the case. RNea Curr Kyaw v. Eu-. 


PEROB, 3 Bur.eL. J. 121; (1924) A. L_R. (R.) 352; 26 
Cr. L.J. 249 249 
8.195—False complaint®-Sanction to prose- 


cute—Prosecution of abettor of complainani— Sanc- 
tion, whether necessary. 


The provisions of s.195, Cr. P. O., not only apply 


to a complainant in a false complaint but they also’ 


apply to the abettors and investigators of the com- 
plainant though not parties*to the complaint, since 
the offence alleged against them is committed in 
relation to the prcesedings in Court arising out of 
the complaint. R Sygo Kuan v. Naaoon, 3 Bur. L. d. 
141; (1924) A. E. R. (R.) 369; 26 Cr. L. J. 262 


8. 195 —Penal Code (Act XLV of 1860), s. 
£11—False information to Police—Case launched in 
consequence—;Sanction to prosecute. : 





“Sanction to prosecute was applied for against a per-' 


son who was alleged to have "planted" a mould in the 
-applicantis house, and then to have given information 


to the Police that the applicant was counterfeiting coin, ? 


in consequence of which the applicant's house was 
‘searched, resulting in discovery of the mould, and he 
was s2nt-up for trial, but ultimately discharged : 
Held, that if the facts alleged were true, the respond- 
ent eould be considered .to have caused the prosecu- 
tion of the applicant, and to have committed an offence 
in relation to the proceedings before the Magistrate. 
RANI v. An Yone, 2 Bur. L. J. 289; (1924) A. L-R. (R) 
211; 26 Or. L. J. 383- 863 


.——— — S, 195—Sanction to prosecute granted after 
amendment of Act, legality of —Order, whether can be 
treated. as complaint, 

Where an application for sanction to prosecute 


was made before the amendment of s. P95 of the. 


Cr. P. O., but the section was amended “before the 
application could be disposed of'and sgnction was 
nevertheless granted : 

Held, (1) that after the amendment the Court had 
no jurisdiction to grant- sanction ; 

(2) that the order granting the sanction could 
not be treated as a complaint within the meaning 
of s. 195 (b) of the Cr. P. C. C Batpzo Misser v. DEPUTY 
INSPECTOR GENERAL -or PoLice, BENGAL, 51 C. 652; 
(1924) A. I. R. (O.) 826; 26 Or. L. J, 238 62 


— —- 55, 195(1)(0), 476 —“Offence referred to in 
$. 195," meaning of —Complaint in respect of offence 
committed by person not part» to proceeding, whether 
can be made. i 


It is not open to a Court to make a complaint under 
8.476 ofthe Or. P. O. ofan offence referred to in 
s. 195 (1) (c) the Code, in respect of any person other 
ers es who were parties to the proceeding 

efore it. . 


Per Brown, J.—Sections 195 and 476 of the Cr. P. O. 


must be read. elosely together. 'The reference in 
s: 476 to offences referred to in s. 195 is not merely tQ 
offences undef certain sections, but tosuch offences 
when committed by% party to the proceeding. R Gumo- 
SWAMY v. EnRAHIM, 2 R. 374; (1925) A. I. R. (R.) 28; 26 
Or. L. J. 295 T ss 439 


— —s*— $.196. See PENAL Cops, s. 107 


+ 


~w—@—~ 8. 498— Defamation of wije— Husband, whe- 
ther person aggrieved. ii 


„° In the, cage of defanfatton of a married froman 
her husband is a person aggrieved within the meaning 
P 
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of s. 198, Cr. P.C. L GURDIT SINGH v, Emperor, (1924) 


` A. I. R. (L.) 559; 5 L. 301; 1L. C. 134; 26 Cr. L. c 


m $8. 202, 437-—Preliminary .enquiry—Ac- 
cused, whether can be heard —F'urther enquiry, nature 
of-—Sessions Judge, powers of. 

In a preliminary enquiry -under s. 202, Cr. lk C., 
the Magistrate sbould not hear the argument of the 
accused. à . 4 

A Sessions Judge ordewing further enquiry into a 
case is restricted to making an order for enquiry vf 
Bor nature as that which has already been 
made. 

Therefore, a Sessions Judge ordering a further 


'enquiry in respect of a complaiut which has been 


dealt with by the Magistrate under s. 202, Or. P. C., 
"cannot direct the accused’ to be summoned. G Bacuoo 
Mia v. ANWAR NABI, 26 Or. L.J. 305 ~ 449 


s. 203—Discharge of accused—Magistrate, 
whether can take cognizance of fresh case—Procedure. 
A previous order dismissing acomplaint or dis- 

charging the accused is no bar to fhe institution of a 
fresh case against the same accused. It is, however, 
the duty of a Magistrate who receives a complaint in 


` acase where there has been a previous order of dis- 


missal or discharge, not to issue process, unless he is 
plainly satisfied that there has-been some manifest 
error or manifest misearriage of justice, or unless 


_ new facts are adduced which the complainant had not 


.knowledge of or could not with. reasonable diligence 
have brought forward in the previous proceedings. 
R U Suwe Kyaw v. Ma Sern Bwin, 3 Bur, L. J. 228; 26 
Or. L.J. 284 . 348 


— ——— 88. 234, 239—Three separate offences charg- 
ed against first aecused—Abetment of two of them 
H na against second accused—J oint trial, whether 
egak. ° 
Where one of two accused is gharged with three 
separate offences under s. 408, Penal Code and the 
second accused is charged with abetment of the first, 
two offences but not with abetment of the third, a joint 
trial of both the accused is illegal on $ecount of 
misjoinder ofchargés. RAH Kira, Emperor, 3 Bur. 
L. J. 254; 26 Cr. L. J. 319 ° 463 


————— & 235—Joint trial of complaints. 

There is nothing illegal in the joint trial of any 
number of complaints; what is prohibited is the 
joint. trial of different offences, and that only when 
the acts - alleged are not so connected together as to 
form one single transaction. N TUKARAM v. QANPAT 

. R. (N.) 156; 26 Or. L. J; 327 551 


ss. 235, 239-—"Same transaction," meaning 
of —Trespass committed on two consecutive days in 
pursuance of same object, whether same transaction— 

- Joint trial, legality of. 

In order to form part of the same transaction within 
the meaning of ss. 235 and 239 of the Cr. P. Q., it is 
not necessary that all the acts shouid have been com- 
mitted on the same occasion; it? is sufficient that 
‘though separated by a distinct interval of time they 
are closely connected by continuity of purpose or 
progressive acts towards a single object. 
|: Whether a transaction is the same or not is a 
question of fact depending onthe facts and circum- 
stances of each case. 

Under the decree of a Civil Court certain lands had 
been given to the complainant. These laftds consisted 
of various plots some of which were separgted from 

: e 
+ e 
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"-others by lands belonging to other persons. On a 
_certain day accused went on these lands and cut and 
took away paddy from some of thé plots. On the 
- following dày they went on ofher plots and cut and 
‘took away other paddy: he 
- ‘Held, that the events of both days really formed 


a 


one transaction for in each case fhe object ofthe. 
acctised was to assert their rights ov alleged -rights | 


‘over the lands -which had- been „awarded by the 
.. decree of the Civil Court to the complainant ard 
that, therefore, they “coald, be jointly tried- for 


offences committed by them on both days. -O PATIT ` 


e Paran Ray v, Emperor, 26 Or. L. J. 369° - - 849 


<- J $8. 237, 238— Penal Code (Act XLV of 

1882), ss. 84, 120-B, 147, 802, 864—Charge not -framed 

but established at trial, conviction for, legality: of — 

Conspiracy to murder—Murder—Abduction for mur- 
der—Common object—Sentence. 

_ * "The accused were all originally’ charged with 

: offences under ss. 120-B, 147,.302 and 364/34 of the 

Penal Code ‘and the Jury unanimously found them 

not guilty under ss. 00-B/302 and ss. 302/149, Penal 

‘Code, and further found accused No. l not guilty 

under s. 302/34 and accused Nos. 2 and 3 not guilty 

.under s. 364/34, but they found all the accused 


guilty under s: 120-B/364 although they were not. 


‘charged with these particular offences and also guilty 
under s. 147, and the-Sessions Judge sentenced the first 

^ accused to ten years’ and the other two ‘to seven 
years’ rigorous imprisonment under s. 120-Bj364 of 
the Penal Code: -~ NE i . 
Held, (1) that as the facts found by the, Jury 


amounted to an offence of abduction, the conviction . 


under s. 364 read with s. 120-B ofthe Penal Code, 
- was correct even though the accused were not actually 
‘charged with offences under these sections ;. 


(2) that on the evidence before the Jury the case. 


' ‘against-all the accused being identical,-the sentence 
should be the same in the case of. each of them; 
(3) that the Jw having found that the common 
‘object of the accused was to murder the deceased, the 
mere fact that the Jury acquitted the accused of the 
actual chgrge.of murder didnot necessarily mean that 
-the common object of murder had failed. 'O ABDUL v. 
JIMPEROR, 26 Cr. B.J.3950 '" ^  - - . 708 
- s. 250—Compensation—Complaint of offence 
triable by Court of Session—Process-in-respect of 
offence triable by Magistrate—Compensation, -whether 

can beawawded. |. Kt 
. In filing a-complaint the complainant must, for 
the purposes of s. 250 of the Or. P. C., be deemed 
to make an accusation which includes nak. only the 
‘offence specifically. referred to, but also any offence 
which the.faets disclosed in the complaint, consider- 
ed in the light of such enquiry as the Magistrate 
considers necessary, disclose. The mere fact that 





- 


the complaint charges the accused with.an offence | 


which is not triable by a Magistrate does not oust 
-the jurisdiction of the Magistrate to pass an order 
under s. 250 of the Cr. P. O., if after a preliminary 
enquiry the Magistrate finds that the accusation is 
-yeally one in respect of an offence triable by a Magis- 
. --trate. S HEMANDAS V. AHMED Kuan, 16 S, L. R. 205; 26 
Or. L. J. 269 ` A ex ae Mente 329 
: 8.257 —Right to summon prosecution witress- 
es for cies-oxamination—Magisirate, duty. of—ail- 
ure to record reasons in writing, effect of. T 
“Tho accysed, even after he has entered “upon his 
defence, is entitled to have the prosecution witnesses 
7 ©% .9-— got ud LC M E 


- 
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summoned fof cross-examindtion, unless the Magis- . 


trate considers that such applicationg should be re- 
fused on the ground that it was made for the pur- 
pose of vexation. or .delay'or for defeating the-ends 
of justice. wm E 
Lhe failure ofthe Magistrate to record his reasons 
in writing for refusing the application of the accused 
to re-summon.the prosecuticn witnesses is an illegality 


which vitiates the trial O MaNoMoHAN DASTIDAR v.“ 
“BANKIM BEHARI COHOWDHURY, 51 C. 1044; 26 Or. L. J. 384 


864 


—— —— $,258.—Warrant case— Accused pleading not 
guilty— Charge framed against? accused —Absence of 
complainant—Order of acquittal; whether justified — 

, Procedure. +> + CE 

. An order of acquittal .is justified wnder s. 258 of 

the Cr, P.O. only after the Court has recorded a 
finding that the accused is not guilty. | 

Therefore where a. charge had been framed against 
the accused who pleaded not guilty and entered upon 
their ‘defence and the complainant did not appear on 


-- 


_an adjourned hearing: . 


Held, that the accused could not be acquitted owing 


Jamam Das, 10. O. & A. L. R.1916; 26 Or. L.. UE 


. —— SS. 258, 259—Aceused not found not guilty 


-Proper procedure. 
. After a charge is framed the provisions of s. 259, 
Cr. P. C., will not’ apply, and to apply the provisions 
.Of s. 258 of the Code the Magistrate must find the 
accused noi guilty. "M ; 

Where the accused has not been found not guilty 
“the proper-procedure is for the "Magistrate.to get 
the accused arrested under a warrant and then decide 
‘whethéf he-is guilty or not. O I$MPEROR v." GonHAN, 
:10 O-& A. L. R. 998726 Or. L. J. 400- - 944. 
a= $8. 275, 528A, 528B—Indian British 
- gubject—Right to demand majority of Indian 

Jurors--Claim,-when can be made. l 

Sub-s. (1) of s. 528A, Cr. P. O., is applicable to all 
cases before eall -Magistrates .either in Presidency 
Towns or In the mufassal, to which the special pro- 
visions of Ch. XXXIII'of the Code do not apply. 
‘Sub-s. (2) contemplates such cases only in which 


^ 


‘the Magistrate commits the claimant to trial to the, 


Oourt of Session after rejection of the claim. Sub- 


' rc [1924 | 
ri : da i 


‘to the absence of the complainant. 'O Raw BAKHSH V. ` 


s. (3) applies to all Courts .in „which trials, (not ` 


enqüiries) are held of the claimant after rejection of 
his claim. - +. $- ..- NA. 
Section 528B, Or. P. O., by its very terms relates to 
."any such ease" which expression must mean any 
case to which s. 528A (1) is applicable. ' 1 
, An Indian British subject claiming to be dealt 
with as such must put in his claim. before the 
“Magistrate before whom he is brought for the pur- 
pose of enquiry or trial.- This applies to Presidency 
.Magistrates as well- ag Magistrates in: the mufassal, 
lf the Magistrate -rejects the claim and tries:‘him, 
„the decision shall -form a. ground -of appeal from-the 
.Sentence- or.*order passed--in such appeal. "This 
-wbplies. to “Presidency < Magistrftes as well a$- to 
Magistrates in the mufassol- - A oa mM. 


o 


~ -If the Magistrate ‘rejects the'claim and -commits 


hime to the Court of Session, he. may repeat the claim 


- beforé the said Oourt. Such repetition may only be 
-niade in a Court ef Session and not.in theHigh*fowrt . 


*exercising Original Criminal Jurisdiction. . 
If the. Court of; Session. 1fjects: the clgim and trita 
Re JE CCELI MELIUS. tM s 
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him, the decision shall form a graund of appeal 
from the sentence or order passed in such trial. 

If a claim i$ made before a Presidency Magistrate 
and rejected by him, and the accused is committed 


. to the High Court, there is no provision for -repeti~ 


t 


tion of the claim before the High Gourt, and the 


accused will not be entitled to put in, under s. 275 


of the Or. P. C., before the High Court, a further . 


claim for being tried. by & Jury the majorfty of 
whom should be Indians. 

Where no such claim was put forward before a 
Magistrate, there being no ptovision for repetition of 
.the claim before the High Court, s. 528B is a bar to 
the assertion of the same in any subsequent stage of 
the case. C EMPEROR’ v. HARENDRA (HANDRA CHAK- 
RAVARTY, 51 O. 980; 29 C. W. N. 384; 26 Or. L. J. 385 
` WK | i ; 929 
-8s. 284, 537—Sessions trial with two asses- 

sors legality of—Irregularity. 


. Where a Sessions trial is commenced and. held : 


throughout with less than the minimum number of 
` assessors prescribed by law, the Court is not properly 
constituted and the trial is void. Section 537 ofthe Or. 
P. C. does not apply to such a case. O RAM NABAIN v. 
LN 21 O. O. 213; (1925) A. I. R. (O.) 110; 26 E 


S. 288 See On1MINAL PROCEDURE CODE, s. 162 
> 334 


———— 8.298. See livinENCE Act, s. 30 712 
~—-——— S, 309— Trial with aid of Assessors—J udge, 
duty of— Opinion of Assessors not asked—Conviction, 
` whether legal. | . ^ : 
. Itis imperative for the Judge to take the opinion 
_ of the Assessors on the charge it is proposed to convict 
‘the accused on. 


Ata joint trial held with the aid of Assessors one of ` 


the accused was charged with the offence of ahetment of 
murder, while the other two accused were tried for the 
- offence of murder. The Assessors found'the first accused 
not guilty of the offence charged and the eJudge while 
acquitting him on the charge of abetment of murder 
convicted him of an offence under s. 201, Penal Code: 
Held, that inasmuch as the opinion of the Assessors 
“had not been asked on the minor charge the conviction 
was illegal. BAppaya BastrNGAPPA HONNAPUR v. Em- 
PEROR, 29 Bom. L, R. 1318; (1924) A. I. R. (B.) 246, 26 
Cr.L.J.394 - . 938 





—~--—— $. 839— Pardon when accepted —Aceused ex- ` 


pressing ignorance of ‘facts 

whether accepted. ‘ 

A pardon can be said t$ be accepted’ when fhe 
person to whom it is tendered does volunteer to make 
some statement with reference to the crime. 

When, therefore, the person to whom pardon was 
tendered expressed complete ignorance and stated that 
.he Ms indifferent whether & pardon was granted 
or not: 

Held, that he did not accept the pardon and the 
provisions of s. 339 of the Or. P O. did not apply. 


after tender-— Pardon, 


A PaALATI Rar v. EMPEROR, (1924) A. L R. (A) 564; LR. ~ 
336 os 560 


| 5 A. 89 Cr. 26 Cr. L. J. 


. thaj in his opinion an approver has not complied with: 


—— —- $$. 339, 339-A-—Approvert trial of— Certi- 
ficate of Public Prosecutor, absence of, effect 8f—- 
Plea of pardon in bar of trial—Procedure. 

The absence of a certificate by the Public Prosecutor 


the condition on which the tender of pardon was made 


> eto him, aserequired by s. 339 of the Or. P. C., vitiates 


the trial of the approver, 
In orgerto comply With the provisions ofs. 339-A 


2 

a 
And 
z 
Ld 


< e 
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- of the Cr. P. ©.,the accused must be asked whether 


he pleads that he has complied with the conditions on 


-which the tender of pardon was made to him. The 


terms of the section should be clearly explained to him 
and it should be made clear to him that he can plead 
the pardon as a bar to his trial. The provisions of 
the section are not complied with by merely asking 
the accused whether he has fulfilled the conditions on 
which the pard8n was granted to him and has fiven 
true evidence. el, ALI v. EMPEROR, 5 L. 379; (1925) A. 1. 
R. (w.) 15; 26 Cr. L. J. 237 . 61 
—— — — $8, 342— Accused, when should be examined — 

Examination after entering on defence, whether 
' legal. 


o 
The examination of the accused under s. 342 of the 


Or. P. ©. must take place at the close of the prosecu- 
tion case and before the accused have entered on 
their defence, and it is no compliance with the sec- 
tion if the examination takes place ata later stage. 
C SURENDRA Lan Suana v. ISAMADDI, 51 O. 933; 26 Cr. 
L. J. 201 325 
- S, 3445 —Compromise with some of several 
accused, effect of, ow remainang accused—Case, whe- 
ther can proceed. 
, Where more persons than one are charged with an 
offence and a compromise is entered into with some 
of them, the Court will accept the compromise in 
respect.of the persons with whom it is effected, and 
will proceed to' hear the case against the rest of the 


i 


accused. S EMPEROR v, ABDUL Harm, 16 S. L. R. ri 22 


26 Or. L. J. 238 i 
88. 367, A24—Appellate Court, judgment 
of, contents of —Reasons, failure to give. | 
The judgment of a Criminal Appellate Court which 
gives no reasons for the decision arrived at does not 
comply with the requirements of ss. 367 and 424 of 
the Cr. P. C. andis bad in law. R San Dun v. En- 
PEROR, 2-R. 641; (1925) A. L R. (R) 112; 26 Cr. L. J. 
395 ~ 939 
sm 88, 369, 421, 439-—Revision—IÉnhance- 
ment of sentence—Notice to decused, absence of— 
Order, legality of —Review, power of. ° 
A reasonable opportunity for the accused to ba 








heard is an essential condition precedent to the exer- 


cise of jurisdiction under s. 439, Cr. P. Ci, when the 
Court"is considering ihe question of enhancing the 
punishment inflicted on the accused. * 

Where this condition is not fulfilled, the Court acts 
without jurisdiction in enhancing the sentence and ita 
order is void ab initio and without jurisdiction and 
does not operate to bar a fresh hearinge on the merits. 

Per Odgers, J.—Neither s. 369 nor s. 439 of the Cr, 
P. C. empowers the High Court to revise or review 
the judgment of one or more of its Judges in a 
criminal appeal or revision. M IA re Tavisomu NAIDU, 
46 M. I, J. 456; 34 M. L. T. 218; 20 L. W. 18; 47 M. 
428; (1924) A. I. R. (M.) 640; 26 Or. L. J. 370 850 


— —— 88, 408 (b), 530 (r)- -Sentence of five years’ 
rigorous imprisonment--Appeal to Sessions Judge, 
legality AS ENUS to High Court, whe- 
ther maintainable. 

The word “Magistrate” in s. 530» (7) of the Cr, P. C, 
includes a Sessions Judge. 

Accused was convicted of an offence under s. 391 of 
the Penal Cede by a Magistrate having special powers 
arid was sentenced to five years’ rigorous imprison- 
ment. His petition of appeal was sent from Jail to the 
Sessions Court, and was summarily. disnfissed by the 


| Sessions Judge: 


- 


Held, (1) that under s. 408 (b) of theeCr. P. C. "the 


-9 
d 
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.appeallay to the High Court-and not to the Sessions: trate—Summpning- accused under one section—Evi: "=. 
Court ; f l s , a dence disclosing offence under another section— 
(2) that the’Sessions Judge had acted without juris- ' Charge, whether can be amended—T¥st—Magistrate, 
diction in entertaining and dealing. with the appeal, competency of. ^ : l ` 


n N proceedings were void under s. 530 (r) of . is examining the pn He Chief Presidency 
e Vr. E. Ur; . LM" ANT" agistrate summoned the accused under ss. -B,- 
(3) that the accused was entitled to prefer an appeal 193° 182 and 211, Penal Code, and after hearing 
to the High Court. Rinre ABDULLA, e R.- 386; og the prosecution evidence framed charges under , 
A. ER. (R.) 39; 26 Or. L. J. 293 l o 37- et Can ae oe al was coe on 
— ss. 417, 438, 489—Acqutttal, order of—  Pehalfo the accused that in the absence of the sanction - 
Appedl competent—Revial on—High. Court; whether of the Local Government, the Magistrate could not 
will interfere, do ae oT take cognizance of the offence under- B. 120-B. 
When an appeal lies against an order of acquittal The Magistrate then proposed to draw upa fresh 


* the High Court will not on the report of the District charge under s. 193 read with s. 109, Penal 
5 ai ; So ag a : . Code, and referred the question of law as to whether 
Magistrate interfere in revision and set aside the à ddd 09010 tho High Court = 


acquittal. L GANGA SINGH v. Ramzan, (1923, A. L R. (L.) Held, (1 < : . 
, : . 92 l ; that if the facts disclosedsshow a prima, 
iis ot L. J. 90; 28 Or. L. J. 337 € 4 eu. facie A under s.109, Penal Code, the proceed- 
. —— $8. 421, 439. See CRIMINAL Procepure ings were competent and it made no difference: that 
- Cope, s.360 — gU T 850 the Chief Presidency Magistrate summoned the accused 

` under a wrong section ; T - 
(2) that it was competent to the Magistrate to 

, amend the charge as he proposed to do. 

The test is not under what sections the accused 
' were summoned but whether the proceedings were 
competent or not. C Biroo SARDAR v. ARIFF, 26 Cr. L. J. 


— s. 421 —Criminal appeal——Presentation of 

-- - ~ papers—Appeal, heaging of—Special posting—Plead- 

: - refusal of, to argue appeal—Professional miscon- 
uct, pee i 

A criminal appeal should-not be heard at the time 





n3 


of the presentation of the papers, even for the pur- 309 < 446 
poses of dismissal under s. 421, Cr. P. C. The posting m i 
for the purpose of hearing under s. 421 must bela  ————— 8.437. See ORIMINAL PROCEDURE CODE, s. 202 
.. Special posting after a reasonable time, not less than ` ~ " 449 
a week. l dE — —- Se 439— Acquittal—Revision—Inference by 


A Pleader who has looked into the papers of a - “High Court. . > i - 
case for.the purpose of drafting grounds of appeal, .' TheHigh Court ought not tointerfere in revision 
but is not prepared to argue the appeal at the time ` withan order of acquittal unless interference is urgent- 
of the presentation of the appeal papers, cannot be héld ly demanded in the interests of public justice. M Para 

. guilty of professional misconduct. M In re Turka . KANAKAN v. AMIR Br AMMAL, 20 L. -W. 327; (1924) A. L 
- Hussain Sanr, 20 L. W. 623; 47 M. L-J. 661; (1924) M. R. (AL) 837; 26 Or. L. J. 249 249 


W. N. 893; (1924) A. I. R. (M.) 895; 26 Or. L. J. 411 1051 ` 8.439-—Finding of fact—High Gori when 


5.423 (2)—Appellate Court remanding case, . will intevfere—Emnmity between complainant and ac- 
whether cam call for report—Proper procedure, ^ — , — cused—Ewidence necessary for conviction. 

" .The Sessions Jifige in disposing of an appeal . The High Court will not ordinarily interfere on the 
against an order of conviction under s. 147, Penal revision side ina criminal case where the two lower 
Oode, sent ‘the case back to the Trying Magistrate Courts have concurred ina finding of fact and where 

“with a direction that he should examine all.the there is nothing illegal or erroneous in the procedure ~* 

, accused persons afresh under s. 342 of the Or. P.-C. and - of the Magistrate. is 
after the examination of the defence witnesses if any, Where enmity admittedly exists between the com- 
re-submit the record to him(the Sessions Judge) for  plainant and the accused it is necessary that there ' 
decision of the appealon the merits.: This having _ should be some independent corroboration of the state- 
been done the Sessions Judge dismissed -the appeal ` ments of the complainant and his partisans. MN 

_ affirming the order ofthe Magistrate. The accused, The mere fact that the accused made efforts to con- - 
thereupon, applied to the High -Court in revision: - aoct false evidence of aw alibi does not prove that he 

Held, (1) that the procedure followed by the Sessions-, committed the offence charged. L TABRI v. EMPEROR, 

Judge-was erroneous ; i KA ` (1925) A. I. R. (L.) 42; 6 L. L. J. 326; 26 Or. L.J. 393 

T (2) that he aan have set aside the conviction `.. > EE 937 
and sentence and remanded the case to the Trial — 6, 439-—Revision—High. Court, power of, to 





'- Magistrate for him to. deal with the cass on the 


merits after compliance with the provisions of s, 342 © quash order. directiag issue of warrant: .- ees 
h EPC: 3 .. The High Court hag power, in revision, to quash 
e (1995) a T R (0) 1135 26 Or oa ETE 40.0. A E an order ofa Magistrate directing a warrant to issue 
HR MODUM Er D against an accused person. L LADHA SHAH v. ZAMAN ALI, 
E E 25202. duos of inadmissible evi- . 26 Or.. J. 287 _.- A oy i '" . 351 
ence—A ppella : ; 
2 whore aaa a a asa ved, en 88:449 (1) (c), 528-A—Status of European - 
the Court of Appeal has to neice aha a British subject —Claim, when shotiid be put forward— 
- réception of inadmissible evidence influenced the "Application for leave to. appeal —N otice to Crown 
minds of the Jury so seriously as to lead them to.a . essential. Sai Bo eal: 
conclusion which might have been different but for Aw, accused parson ig not obliged to put forwar 


„ its receptign and whether it has in fact occasioned Pis claim to be dealt with as an European British 
, & failure of justice. - C HanENDRA Naty v, Emperor, 40 Subject either befoye a Magistrate holding an enquiry . ` 

C, L. J. 313; (1925) A. I. R. (C.) 161; 26 Cr. L. Ji 397 451 Or trial in a Presidency Towa or bsfors tha High 
* . : , .  .Oourt during the trial of tRe cass. The favt. thate | 
8.49 2 Ref erence by Chief Presidency Magis. lie omits to do so does not deber him font relying 
e- : hd - SA a 
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preliminary enquiry which is conducted for the satisi - 


Mouan Saua, 5] C. 827; 26 Or. L. J* 276 
| ——-— as amended by (Act X of 1914), s. 471— 


^" Bom. L. 
- 348 


: Vol. 84] 
Criminal Procedure Code—contd. 


on his right for the 
(1) (c) of the Or. P.O. , 

Leave to appeal under s. 449 (1) (c) of the Code 
should not be granted ex pdte and notice of the 
application should be given to the Orown to show 
that circumstances do not exist justifying an appeal. 

Per Walmsley, J.—An application for leave to appeal 


to the Trying Judge. `- ? 
‘The right of appeal, if there is one, is at best a 
qualified right, and very different from the right 
conferred by s. 410, Cr. P.O. > 
Per Mukerji, J—Whereas ina claim to be dealt 
with as an European British subject or an Indian 


: British subject or an European not being an European 


British subgect or an American the claimant has ‘to 


prove his own status, in a claim to be tried under the . 


provisions of Ch. XXXIII, Cr. P. O., the claimant may 
or may not have to do so. If the latter claim is 
based upon el. (a) of s. 443, sub-s.-(1) of the Code, 
the claimant will have to prove that the complainant 
and the accused persons or any of them are respec- 
tively European and Indian British subjects or 
Indian and European British subjects. If it is based 
upon cl. (b) sub-s. (1) of s. 443 of the Code the 
claimant will have to prove that in view of the con- 
nection with the case of both an European British 


. gu5jest and an Indian British subject it is expedient 


for the ends of justice that the case should be tried 
under the provisions of Ch. XXXIII, this may or 
may notinvolve a question ofthe: claimant’s own 
status, C MARTINDALE v. Emperor, 40 O. L. J. 256; 
(1925) A. I. R. (O.) 14; 26 Or. L. J. 401 1041 


—— ——— $.465—Enquiry as to soundness of mind of 


GENERAL INDEX. 


: i » 
purposes of appeal under s. 449 ` 


. under s: 449 (1) (c) of the Cr. P. O. should "be made ` 
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The amount ofa bail-bond cannot be forfeited in 
case of failure of the accused to appear in a Court 
to which the case is transferred, where the obligation 
to -appear in such a Court has not been expressly 
specified in the bond. R Maune NGE v. Empreror, 2 R. 
581; 26 Cr. L, J. 389 933 
—~—_— S. 810— Bones, identity of —Enzpert certificate, 

whether.adenissible. , i 

A certificate of a Professor of Anatomy at a Medical 


~ 


` College, as to the identity of certain bones submitted 


to him, is not per se admissible in evidence at a 


' criminal trial apart from special authority like s. 51, . 


- 


accused, nature of —Burden of proving safity—Prac- 
: 


tice, 
An inquiry under s.465 ofthe Or. P.O. into the 
question of the soundness of mind of the accused is a 


faction of the Court and should be begun by the pro- 
secution.giving their evidence. O EMPEROR v. oe 
340 


Acquittal for insanity—Report to Government—Pro- 

cedwure.- < ; 

Under s. 471, Or. P. C., 1898, as amended by Act X 
of 1914, the Court, in a case where it has been found 
that an offence has' been committed by a Tunatio, 
should confine itself to mak*ng an order that he should 
be kept in'safe custody insuch place and manner a& 
the Court thinks fit. Then itis for the Government 
under their own powers to decide the future fate of 
the person concerned., There is no longer any neces- 


sity for a Court which acquits a person on the ground” 


of insanity toreport the case for the orders of the 

Local Government: B Imam Hasan v. WMPEROR, 25 

`R. 286; (1923) A. L R. (B.) 261; 26 Or. UE 
jt 6 


a 


— ———— 81480. See Pena Cone, s. 179 
—— — — 88. 499, 514—Bail-bond,- forfeiture $7— 


Court. having jurisdiction to direct forfeiture— - 


Failure of accused to appear in Court to «which 
case transferred —Bond, whether liable to forfeiture, 
A bail-bond must be strictly construed. 

"Phe prdper Court to direct the*forfeiture of a bajl- 
bond is the Court befpre which the accu Was 


“pound by the bond to appéar and the forfeiture must 


a 
^ 


be established to the satisfaction of such Court. 


* 
La e 
$ ~ fa 


at 


706 


Cr. P. ©. The certificate must be proved by examin- , 
ing the Professor as a witness. B AHILA MANAJ t. 

EMPEROR, 24 Bom. L. R. 803; (1923) A. I R. (B.) 183; ' 
47 B. 74,-26 Cr. L. J. 339 643 


— —— S. 514— Bond, when can be forfeited. 

No action shall be taken under s. 514, Cr. P. ©, 
when the Court itself by discharging the accused 
persons held that their presence on the date of 
hearing was unnecessary. O Emperor v. GopnaN, 10 
O. & A. L. R. 998; 26 Cr. L. J. 400. , 944. 
——— — §, 517-—Power of Magistrate to confiscate 

property—Amendment of 1928— Dispute regarding 

recovered. property— Procedure. 

Before the amendment of the Cr. P. O. in 1923, a 
Magistrate had no authority, under s. 517 ofthe said 
Code, to make an order for confiseation of stolen 
property recovered by the Police. 

Where there are conflieting claims as to the owner- 
ship of such stolen property and the dispute cannot 
be definitely adjusted by the Magistrate, the pro- 
perty-should be keptin the custody of the Court 
subject to any order that may be passed by a Court 
of. vompetent civil jurisdiction. G Rau Kuarawax 
AHIR v. Tursi Terisi, 28 C. W. N. 1094; (1924) A. I. R. 
(C) 1040; 26 Or. L. J. 300 444. 

s. 526 — Prosecution evidence — Magistrate, 
failure of, to record point in favour of accused— 


. Ground. for transfer. 
Where the Magistrate while recording evidence does 





' not mention the important fact in the accused's favour 


that the prosecution witness who identified the accused 
at first pointed out a different man, the omission 
is gravely reprehensible, would give rise to a very 
reasonable apprehension in the mind of the accused 
that his trial would not be conducted fairly, and isa 
sufficient ground for transfer of the case from that 
Magistrate's. Court to another, Pat RABINDRA Natu 
SINGH 4, Emperor, 26 Or. L, J. 297 441 
—— —— $8. 526, 528— Transfer of case—Applica- 

tion by Crown-— Procedure. 

The Crown is as much a party before the Sessions 
Judge as an accused person. Any motion that has to 


- þe made béfore the Sessions Judge on behalf of the 


Crown should, therefore, be through the Government 
Pleader and not by an official or demi-official letter 
from the ' District Magistrate as representing the 
Crown. A Buacwan Das v. ExMgeRon, 22 A. L. d, 
1103; 26 Or L. J. 367 719 


——-——— 88, 528A,528B. Sce ORIMINAL PROCEDURE 
CODE, s. 275 929 
——-— $530 (r). See ORIMINAL PROCEDURE Cone, 
437 


e. 
s. 408 8. 556. See ORIMINAL PROCEDURE CODE, s, 190 
1 49 





See ORIMINAL PROCEDURE Cope, s. 106 
: 349 


———-- 8. 562. 
e e. 
8 
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The benefit of doubt means a real and. reasonable: 


doubt in the mind of the Gourt, A LAKHAN v. 
Emperor, (1924) A. I. R. (A) 511, L, R. 5 A. 101. Cr; 
26 Cr. L. J. 324 p i 


- Failure of prosecution to produce evidence, 
effect of—Accused, whether can beeasked to make 


admissions—Court, function of... |". 


An accused person cannot be askede to. make. ad- 
missions for the purpose of enabling the Orown to 
proeure'a legal decision. : i 


' It is not- the- function of a -Court of Justice to 


*upplement. the deficiencies ofthe prosecution, and: 


- the subject cannot be made to ‘suffer - because of the 
neglect or omissions of the Crown in the mode in 
which it conducts a.criminal proceeding. k EMPEROR 
v. Jaswant Rar & Co, 5 Li. 404; (1925) A. I. R. (L) 
85; 26 Or. L. J. 320 | A 464 


— ——— Map prepared for use in trial, contents of. 
JA person who prepares a map in a criminal-case 
ought not to put upon itganything more than what he 
sees himself.. Particulars derived from witnesses 
examined on the spot should not be noted on.the body 
of the map, but ona separate sheet.of paper annexed 
‘to the map as an index thereto, the spots being 
marked as A, B, O, D, etc. C Emperor v. ABINASH 
Onanpra, 28 C. W. N. 995; (1924) A. L R. (CO.) 1029; 
26 Or. L. J. 350 J . 654 


~ — Police diaries, statements in, whether. can be 
used against accused—Conviction based on évidence 
of single witness, legality of. ^ = 
. A statement contained in a zimni which is not 
proved in Court, is not admissible in evidence against 
‘the accused, and it isimproper to use sucha state- 
ment against him; i < M 
. . It isnot illegal to convict an accused person on the 
statement of a single witness, but where the state- 
ment of only one witness is relied upon it must be 


free from all doubt. OL. Aziz v. EMPEROR, 26-Cr. L.-J. 
"388 e o Vus ARM 436 
^ —— Stay of criminal proceedings pending civil 


suit—Sut for recovery of money—-Chedting—Penal 
Code( Act XEV of 1860), s. 420. ° ` : 
Where an accused alleges that the complainant having 


failed to pay him a sum borrowed on .a. hand-note, -- 
he sued him inthe Civil Court, for recovery of the 

same, but thereafter -the complainant lodged a com- ^ 
- plaint againstghim under s. 420, Penal Code, on’ 


the ground that the petitioner having been repaid failed 
to deliver up the hand-note and hé was thereby 
. cheated, the criminal proceedings should be stayed 
pending the decision of the Oivil Court on the point 
whether the complainant’s plea .of ‘payment and 
refusal of petitioner to return the hand-note is .a 
genuine plea or not. Pat BANAMBAR OnnqrRA v. Nata 
 BgurRa, 2 Pat. L. R. 201 Or; 26 Cr. Li. J. 286 350 


Custom, essentials 0f —" Ancient, reasonable and . 
certain" —Public right of boat passage, nature of 


--Pleadings and 

: * from right decreed: E MET at 
‘he essential characteristics of custom are that it 
must. be of immemorial existence, if must be reason- 
able, it must be certain and it must Be continuous, 
. Every custom must have been in existence preceding 
the memorY of man and if the ‘proof was carried back 
as far as living memory would go it should be presumed 
that the might claimed had existed from time of legal 
memory.: Want of continuity or interruption or dis- 
turbance *ralgs a strong presumption as to its non- 
existence. The reasonableness of custom” is so very 


proof—Hight claimed different 
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necessary that if it be against reason, itehas no force 


inlaw. The commencement must be based on a reason- 
able cause, for if an elleged custom is Unreasonable in 
‘its origin, no usage or continuance can make it gocd; 
but'by this all that is meant is that it ‘is sufficient if 
` no good legal reason can be assigned against it. As 


to the élement of certainty not only should the nature . 


of the custom be certain, but there should be’ cer- 
-tàinty in respect of the locality where it’ exists and also 
in respect of the persons affected by it. - 
A right claimed on behalf of the publie in general 

of a passage for boats over a dobakhal lying in the 
Southern portion of & tank on the allegation that it 
had become a publie channel as the public in gene- 
ral had used it as a boat passage from time im- 
memorial and had acquired a public right of easement 
. and the public and people residing in the neighbour- 
ing villages had a public right of easement therein, 
is wholly distinct from-a right acquired by the people 
of the neighbourhood to use another portion of the tank 


-for passage of théir boats during the rainy season. 


- The passage used is different, the body of men in 
-whose favour the right is claimed is different, the 
‘occasion for the use is different, and the basis of the 

.right is different. Where, therefore the former right 
is-claimed, the latter cannot be declared. 2 

.. A right of boat passage may exist over the water 
of another by .virtue of a custom. Such rights exist- 


ing by custom are to be distinguished from public .. 


rights of boat passage which arise from dedication 
or.grant and from private rights of boat passage 
which are easements properly so-called. A customary 
right.of boat passage is one which may be enjoyed 
by any member of a bedy or class of persons, or 
- may-exidt only for the benefit of a limited section 


of the puBlic and it cannot be used under a claim’ 


of right by any person who is not a member of 
- that body ox class in whose favour it exists. Such 
- customary rights may exist in favour of the inhabit- 
-ants of one particular village or more villages than 

one, sufficiently well-defined. C Krisuna Kumar Dep 

v. ATUL OHANDRA-GHOSE, 39 C. L. J..612; (1924) A, I. 
_R. (O.) 998 ‘ 79 
-————— Non-proprietor, whether can sell house— 
Qassabs of village Garhi, Tahsil Amroha, District 
Moradabad. E 


Qassabs do not usually describe themselves .as 
Sheikhs in the U:. P. 


... In. the village of Garhi in the Amroha Tahsil of 
“the Moradabad District, Qassabs, not - being pro- 


„prietors in the village, but ryots, have. no right to. 


their houses. and . the sites thereof. A 
(1924) A.-I.R. (A) 
258 


transfer 
- OADIR BAKHSH v. Asput Haag, 
^. 509; L. R. 5 A. 187 Rev.. 


oy proof 
` —Oral evidence, value of. 


Settlement Offieers in recording customs in wajib- 
. ul-arz have to perform duties which the Govern- 
“ment orders-tltem to perform. One of*these duties 
Lis to record customs as the SettlÉment Officer finds 
_them and not as he thinks.they ought tobe. Where 

it is, not shown. by reliable evid*nee that the Settle- 
“mente Officer neglected'to perform his duty or was 

misled in recording a custom and it does not appear 

that the statement of the custom is ambiguoug the 
` record in a wajib-ul-arz of a custom is most valu- 
able idence of the cwetdin, much more reliable 
evidence than subsequent oral evidence 
dispute as to the custom hasarisen, ` ° 
. 
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of—Wagib-ularz, entry, in, value of 
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Mere oral evidence unsupported by a _wajib-ul-are 
or by instances is nót sufficient by eitself to prove a 


custom. O Bris Ras Buxsisu SINGH v. BHAWANI BaksH , 


Sines, 110, L. J. 586; 10 O. & A. L. R. 1407 227 


special, - plea of. See MALABAR TANG 


—— ——  Adoption—Hindu. Salohar Rajputs of 
"Mauza Salok, District H oshiarpur—Burden of proof. 





. BUDRIS 


- As the adoption of an agnate is allowed by Hindu 
Law as wellasby the custom prevailing generally 


‘among’ Hindus in the Pftinjab, the initial onus of 


proving that no. custom of. adoption exists among 
Hindu Rajputs of.the Salohar got of Mauza Saloh 
in the Una Tahsil of the Hoshiarpur District lies on 
the party alleging it. L PoHLo v NAUWARDHAN, 5 L. 


409 ' . "I : 507 
Sister's son—Jats of Lakraya Tahsil 


Jhajjar, District Rohtak—Hindu Law—Adoption ~ 


—Sudras. 


Among Jats of village Lakraya, in the Jhajjar Tahst 
of the Rohtak District, the adoption .of a sister's son 
is valid by custom. 


; Under the Hindu Law Jats being Sudras ean adopt ` 


a sister's son. -L Hira v. Morar, 6 L. L. J. 442 1 


————— Allenation—Necessity—Burden of proof— 


. Application of consideration. 


Under the customary law of the Punjab it is not: 


necessary for a vendee to see that the money paid by 
hini is utilized for the purposes for which it has been 
taken but he must make proper enquiries as to the 


. existence of those purposes. 


Where an alienee is aware that the alienor has al- 
ready effected an alienation of his property for the 
purpose of paying offa particular debt; it is his duty 
before he advances money to the alienos for payment 
of the same debt to make -enquiries as to the circum- 
stances which have led the'alienor to require a further 
sum" of money for the payment of such debt. L 
SAUDAGAR KHAN v. SAMAND Kuan, 6 L. L.. J. 518 926 


- — Pre-emption—Wajib-ul-arz, 
as to—-Absence of evidence 
rebuts presumption. 





presumption 


A record of pre-emption set’ forth in a wajib-ul-are 
must’ be presumed to be a record of custom, and the 
presumption is not rebutted merely by the fact that 
no evidence of actual transfers is forthcoming. A 
GANESH SINGH v. Jat Mangan Sinan, (1924) A. sd R. 
(A.) 723 a . 1017 


: . 
— ———- Successlon—Ancestral property—Daughters 
- v. collaterals—Burden of proof—Khera Jats of 
Tahsil Batala, District Gurdaspur—Riwaj-i-am, 
entry in, value of. 


. Under the Oustomary Law of the Punjab where a 
collateral is more distantly related -than the fifth 
degree, the initial onus is on him to prove that he 
excludes the daughters of the last male owner from 
succession to ancestral property and the more remote 
the collateral ig the more heavily *does the onus lie 
upon him. ° >? xi: 

In regard to the acquired property of the father the 
daughter is generally preferred to collaterals. , 
‘eA sweeping exclusion of daughters from succession 
to property of all sorts belonging ‘to their father by 


* dollaterfls, however remote, if opposed to geperal 
: custom, 1 3 
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of transfer, whether - 
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. Statements in a Riwaj-i-am’ when, opposed ta 
géneral custom can carry very little weight unless 
supported by instances. j l 
.. Among Khera Jats ,of the Batala Tahsil, District 
Gurdaspur, collaterals in the tenth degree are not 
entitled to succeed to ancestral property of a deceased 
in preference to his daughters. L GumpiT SINGH T. 
Maraw, 5 L. 364; (1925) A. I. R. (L.) 35; 1 L. C. a 
* 9 


Sucqession—Pagwand and chundawand— 


— Gakhars of Jhelum District. 


In matters of successitn Gakhars of Bara Gowah 
in the Jhelum District follow the rule of chunda- 


-wand. L SAKHI MUHAMMAD KHAN v. Marz Ant Kuan 


(1993) A. I. R. (L.) 604 565 


Decree—Appeal—Stay of execution—Security, de» 
= posit of—Money, to whom belongs. 

. When the judgment-debtor-appellant obtains an 
ordey for stay of execution of the decree against him 
on payment of security, the money so paid into Court 


belongs to the party who might eventually succeed 


inthe appeal, C CHOWTAMULL MAGANMULL v. CALCUTTA 
Waeat & SEEDS Assocration® 51 ©: 1010 922 
Defamation. “See CRIMINAL PROCEDURE Cope, s, 
" 198 - 7 46 
——— See PENAL Cope, s. 499 58 
— ——— Damages suit for ——Defamatory statement 


made in criminal prosecution—Absolute privilege— 
' Civil suit—Criminal liability—English Law, doc- 

trine of, applicability of —Notice—Onus-—Penal Code 

(Aet XLV of 1860) s. 499-—Evidence. Act (I of 

1872), s. 108. 

No suit lies for damages for defamation when the 
defamatory statements have been made in judicial 
proceedings. Therefore, | defamatory passages in a 
petition filed by an accused in a- criminal prosecu- 
tion, and applying for a transfer of the case cannot 
be made the basis of a claim for damages in a suit 
instituted in a Civil Court, ®ecause such a suit is 
barred on the ground of absolute privilege. 

The above rule refers only to a civil suit for 
damages but the question in a criminal prosecution 
must be decided with reference to $.499 of the 
Penal Code and s. 105-of the Evidence Act. 

Per Lentaigne, J.—In English “Law the rule of 
absolute privilege means that no action lies for 
defamatory statements made on an occasion which is 
absolutely privileged and the fact that the statement 
was made maliciously does not affect the defence. 
~The questions of onus of proof in a civil suit should 
be decided in accordance with the principles of the 
English Common Law applicable to questions of 
"qualified privilege where such questions arise. In 
cases of ’ qualified” privilege the preponderance of 
opinion in India appears to be in favour of the English 
rule that the onus lies on the defendant to prove 
that the occasion was a privileged occasion and that 
then the onus of proof would lie on, the plaintiff to 
prove express malice. But when the action must 
failin any event under theerule as to absolute 
privilege, no question of onus of proofas to malice 
arises. 
~ Jn a criminal prosecution it is the duty of the 
Magistrate .before whom the complaint is filed to 
examine the complainant and consider the questiou. 
whether the case is one in which be should issue 
process against the accused. This procedure woulc 
-save the person so accused of the offence of defama- 
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tion from being harassed by a prosecution except in 
those cases where the Magistrate thought that there 


. was some good ground for inyestigation. Ina civil ` 


action the position is very differeut and no matter how 
frivolous and vexatious ‘the action may be, it is never 
safe for the defendant to omit to obtain legal advice 
and to file a written statement defending the action. 


Consequently, the opportunities for ‘harassing by: 


civil action are not so restricted as the opportunity in 
a criminal prosecution under the PenalOode, because 
.the safeguard of the Magisterjal discretion before the 
issue of process does not existin the civil action 


: Moreover, even in a case where there is a conviction in | 


& Oriminal Court, the aggrieved party (if he also-has a 
right to sue on the tort) would also be technically 
entitled to sue for damages in a subsequent civil 
action, because the criminal prosecution and the con- 


" vietion and penalty, are not intended to be. a satisfac- 


tion of a civil right to damages for a tort.. : 
. The provisions in s. 105 of the Evidence Act apply 


only to criminal prosecutions and do'not apply to 


civil suits. R Ma Mya Sawer v. Mauna MAUNG, 2 R 
333; (1925) A. I. R. (R)el5 ^: - 977 


Privilege, absolute and — qualified —Report: 


made to Police—Burden of praof-—Pleadings—Duty 
of Court—Point not pleaded, whether can be raised. 


Statements made in the course of judicial pro- 
ceedings are absolutely privileged, but a report 
made to the Police does not come within that prin- 
ciple. Such a report, however, though not’ within the 
rule of absolute privilege, which. covers judicial 


proceedings, is prima facie privileged, that is to 


€ say, the person making it has a right to make it if 


he honestly believes it, and the person receiving it 
has a duty to receive it. But qualified privilege pro- 
vides only a qualified protection and & person charged 
with defamation’ who sets up a, qualified privilege 
must prove that he used the -privilege honestly, 
believing the truth ofwhat he said, or in other words 
having reasonable groWnds for making the statements, 
and the onus of establishing that lies upon him. 
Where the statement is made with reference to 
something in which the person making the state- 
ment was himself involved as a party, it is impossi- 
ble for him to have had an honest belief in its truth 
if it is shown t® be untrue. ' Therefore, in a case 
of this nature if the defendant sets up in . defence 
that the allegation is true ‘to, his, knowledge, the 
defence of qualified privilege becomes illogical 
and impossible. eA Massu-v. Lacuman Prasap, 99 A. 
L. J. 597; (1924) A. I. R. (A) 835; 46 A. 671; L. R. 
9 A, 478 Civ. i 


Divorce Act (IV of 1869), ss. 7, 16, 34—Cross-peti- 
tions—Husband, failure, of, to give security, for 
costs—Procedure—Dismissal of petition-—Hutband 
whether can show cause on wife's, petition—Duty of 

Court—Adultery, proof of —N On-access, admission 
as to, whether can be considered. E 
There were cross-petitions for divorce in a case 

by the husband against the wife aiid vice versa. 

The husband's petitéon was dismissed for default 

and for his failure to furnish security for the -wife's 

costs. There was a decree nisi on the wife's peti- 
tion from which the husband failed tō appeal. Onan 

NDE Kon by the wife to make the decree nisiab- 

S80iuie: li 
Held, (1) that under s. 16 of the Divorce Act the 

husband had no locus standi to show cause against 

the detree beingemade absolute; “70 - ^ — 
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(2) that it wasethe duty of the Judge; in the ab. 
sence of a King's Proctos in India, ig areenaan 
the . allegations of adultery made by the husband 
against the wife and for this purpose .to examine the 
husband and the witfhesses whom he had’ wished to 
eite. , : i * 

The practice in England is not to strike outa 
husband's petition or to strike out his defence to 
his wife's petition merely because he has failed to. 


'give security for the wife's costs. The procedure in 


such & case is to stay the husband's petition, and as 
regards the wife's petition, to proceed against: the 
hus band for contempt, if he is-proved.to be able to 
pay but contumaciously refuses to do so. 

The law as a general proposition lays down that 
in certain cases it will not allow evidence tobe 
given by husband_or wife as to whether or not they 
have had sexual intercourse. For instance, the law will 
not allow a married parent to bastardise his alleged 
child by stating that there was no sexual intercourse 
between the spouses. But on the other hand it is’ 
open to one of them to say that, by reason of ab- 
sence abroad or for some other reason, there could 
have been no. access between the’ parties during 
Therefore, if a woman had a 
child during that period it must have been by some . 


` father other than her husband. 


- In proceedings for divorce where it is part of 


‘the common story of the husband and wife that 
there was no sexual intercourse between them after a 


certain date and, therefore, no access in fact, the Court 
can take that fact into consideration in deciding 
whether the wife has been guilty of adultery. B 


Copp v. Copp, 25 Bom. L. R. 339; 47 B. 664; (1924) . 
A. I R. (BJ) 132 71 
Easement. See' Limitation Aor, s. 26 676 : 


- - Right of way—Non-user, whether amounts to . 
. -abandonment—Intention. 


While mere non-user of a right of way is not sufficient. 
to amount to abandonment, it is a fact to be taken 
into consideration with the other facts and_circum- 
stances of the casesand it is from all these facts that 
the Court has to decide whether or not the ‘clear inten- 
tion to abandon can be inferred, or is indicated. R 
CHRISTOPHER v. Conen, 2 R. °.534; 3 Bur. L. peal 

- 0 


Easements Act (V of 1882), ss. 7, Ilis. (D, 36— 
Owners of higher and lower lands, rights and. obliga- 
-tions of —Flood water, flew of—Owner of higher - 
dand neglecting his obligation—Owner of lower land, 
whether entitled to take measuresto protect himself 
—Injunction, suit for—Equitable  relief— Condi- ` 
tions, whether can be imposed. 


An owner of higher land is entitled to let the 
water run off into lower. land by whatever means , 
nature intended that it should and his right is, 
infringed by any means which prevent the water so 
running off, whether it be by the damming of a 


stream or by the holding up of the promiscuous spill. 


It is not the law that the owner of higher land may 
not interfere with the flow of water af all But he 
is not entitled to do anything that will throw on the 
lower land any water whichewould not naturally have 
gone there. If the owner of higher land does cause 
excess water to flów on to the lower land, the owner 
of the latter is entitled to protect himself frém such 
flow? And if in doing so he interferes with the.rtatural 
flow also, fle ig entitled to dé so, for it woudd beim- 
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possible to keep off the one, without also keeping off - 


the other. 2 

Where the plaintiff had by neglecting his own 
bund allowed & natural flow to reach the defendant's 
land, which would have been protected from that flow 
had the plaintiff maintained his own bund as formerly, 
and in order to protect his land from such flow the 
defendant raised the height of his own bund* thus 
holding up the flood water which caused damage to 
the plaintiffs crops and the plaintiff sued the defend- 
ant for an injunction directing the defendant to re- 
duce his bund to its original height: ` 

Held, that under the circumstances of the case it 
was equitable that ifthe plaintiff was granted an in- 
junction directing the defendanf to reduce his bund: 
to its former,height, the plaintiff should also be 
required to repair his.bund and maintain it at its 
former height and. in-its former condition. 
: Per Lentaigne, J.— The fact that two adjoining 
owners are found to have a continuous bund erected 
in such & manner that the bund of each owner is 
necessary for the protection of the land of the other 
as wellas of his own land, raises 2 strong presump- 
tion of a mutual understanding that each owner will 
repair his portion ofthe cóntinuous bund necessary 
for both their lands. Under such cireumstances, tliere 
isno objeetion to the Court declaring sucli equitable 
right and requiring an owner who comes into Court 
as plaintiff to undertake to avoid in the future a 
neglect of his obligation, when he seeks relief against 
an adjoining owner. R Ma Hur v. MOKSODALI, 2 R. 
450; 3 Bur. L. J. 217; (1925).A. I. R. (R) 58 924 


~ —58$.59,6 0(b)—License—RHevocation—K.achcha 
house, whether permanent structure. . 
Section 59 of the Easements Act means that when 
the grantor of a license transfers the property, the 
transferee has no higher rights than those of his 
transferor. d 


Where a licensee has erected buildings of a per- - 


manent character on the land, the lieense cannot.be 
revoked. A kachcha thatched house used for pur- 
poses of residence may be a work qf a permanent 


character so as to render a license irrevocable. A 
Gauri SHANKAR v. MITHAL, (1924) A: I. R. (A). 750; 
L. R. 5 A. 400 Civ. 264 


—-— s, 60—License—Erection of -building—Trans- 
fer, right of. ; 

‘A license is ordinarily only a personal right and 
carries with it the incident. of non-transferability. 
The mere fact that a license has become irrevocable 
on account of buildings having been erected on the 
land by the licensee, does not necessarily imply that 
the licensee acquires a right to transfer the license 
or the building. A LU SHAH-v. RAHEEM Baxusu, 


(1924) A. I. R. (AJ) 825; L. R. 5 A. 532 Civ. ^ 284- 
Estoppel. See EvripENCE Act, & 115 . 124 
See HINDU Law—Wtpow 231 


Evidence—Fevenue and Cadastral Survey Maps-- 

Presumption of correctness—Admissipility in evi- 
. dence—Eniry in tecord of Rights, operation of- 

Burden of proving entry to be incorrect: - 

A Revenue Survey Map as well as a Cadastral 
Survey Map should be properly judicially received in 
evidence as correct when made. ` x 

It must beassumed that the procedure laid down 
in'the Bengfl Survey Act for the*preparation of ae 
Revenue Survey Map wag followed in- any pargcular 
33e, . * 
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The entry in the Record of Rights operates in the 
same way between, landlord and tenant, as between 
- landlords of the same er of neighbouring estates, or be- 
tween tenant and tenant. The entry must be pre- 
sumed to be correct until it is shown by evidence to 
be incorrect. ` 

The, burden gf proving the entry to be incoxrect 
is on the-party’ who challenges it. Pat MaZzHARUL 
-Ex5aL v. GoPAL Lar Rav, (1924) Pat. 213;. (1924) A. 1. 
R. (Pat.) 719 488 


—— —— Unregistered lease, whether admissible. 
. The fact of the execution of an unregistered leaso 
is evidence that before it was executed the parties had 
agreed that there should be a lease and of the terms 
of the previous oral agreement. N MakTUMBI v. ANANT 
Ram, (1923) A. I. R. (N) 73 - 670 


Evidence Act (I of 1872), .ss. 11, 12, 32 (3)— 

Recital in document between third parties, admis- 
"C sibility of—Death of executant, effect of. 

A recital in a kabuliyat ag to the boundaries of 
the land demised is not admissible in evidence either 
under s. ll or under s. 13 of the Evidence Act, in a 
‘dispute relating to apiece of adjoining land between 
persons who are not parties to the kabuliyat. 

A mere description of boundaries in a document 
between third parties cannot be said to be a statement 
against the proprietary interest of the person mak- 
-iag if within the meaning of s. 32 of the Evidence 
Act, so as to make the description admissible in 
evidence: in a dispute between persons not parties to 
the document, after the death of the executant. C 
PRAMATHA Nats v. KRISHNA Onanpra, 28 C. W.N. 
1092; (1924) A. I. R. (O.) 1087 420 


———- 8. 23. See TRANSFER OF PROPERTY ACT, s. 59 
ATE ^ 987 


ss. 30,133—Criminal Procedure Code (Act 
V of 1898), s. 208 —Retracted. copfession, value of- — 
Sessions trial—Charge to J ep Coen, retracted, 
treated as evidence of accomplice—Misdirection. 
A confession made by an accused person affecting 
himself and others with whom he is jointly tried 
may, under s. 30 of the Evidence Act, be taken into 
consideration as against the other aceused. But a 
-retracted confession is not the testimony of an ac- 
complice within the meaning of s.133 of the Evi- 
dence Act. Fe 
A retracted confession should carry practically no 
weight as against persons other than the maker, 
is 1 is not tested by 
cross-exam@ination and its truth is denied by tke 
maker himself, who has lied on «ne or other of the 
occasions, and the very fullest corroboration of such 
a confession is necessary, far more than would be 
demanded for the sworn testimony of an accomplice 
whose statement is subject to cross-examination. 
Where in a Sessions trial the Judge fails to point 
out to the Jury the considerations applying to the 
weight to be attached toa retractyl confession and 
places the confession before the Jifry. as the testi- 
mony of an accomplice under s. 133 of the Evi- 
dence Act, the charge amounts to a misdirection and 
the verdict passed on such a misdirection cannot 
stand. CO Moyzz Sarpar v. Emperor, 40 O. L. J. 551: 
26 Or. L. J. 360 . 712 


. S. 32-—-Answers to questions made by sians 

whether verbal statement- CAdmissibility. PM 
A reply made by signs by & person unable to 

speak, in answer to a question put [o*hitn, taken 
f s s 


p— 





k 
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, together with the question, amounts to a verbal state- 
ment within the meaning. gf s. 32 of the Evidence 
.Act and is admissible in evidence. L RANGA v. Em- 
PEROR, (1924) A. I. R. (L.) 581; 5 L. 305; 1 L. C. 40; 

“26 Or. L. J. 328 : 552 
—— — S 32, applicability of—Pedigree table—Per- 

yn making statement alive—Admrissibility. 

‘Section 32 of the Evidence Act doe$ not apply when 
the person” making the statementeis not dead or 
otherwise incapable of giving evidence. L MEHR Dap 

‘v, MUHAMMAD ALI Sman, (1925) A. I. R. (Li) 637 6 L. 
L. J, 299 . . s 
— S 32—-Papers and books of Panda, whether 

admissible. — - e s 
The, papers, books and statement of a Panda of 

Hardwar are admissible in evidence under s. 32 of 
the Evidence Act for the purpose of proving relation- 

‘ship. L Bura v. NANAK, 6 L. L.J. 550. 912 
| emmm s. 34—Account-books, entries in, value of— 

Corroboration. ' 2 < - 
Entries in books ofeaccount though relevant under 

5. 34 of the Evidence Act are not by themselves 
‘sufficient proof of the matters therein mentioned with- 
out being corroborated. 
Mar v. Drrra; 6 L. L. J. 504 909 


——-—- $8. 58 to 63—Document, proof of —Copy of 

. copy filed—Objection in appeal. 
The rulesas regards the production of documents 

and strict proof of documents as contained in the Evi- 


dence Act can be dispensed with by consent of parties, ^: 
and when parties agreeto treat a document as evi- ' 


dence, it is not open to one sideor the other to object 
to such a document in appeal or at a later stage. 

Wheré a copy ofan order purporting to be a grant 
of land on darkhast signed by the Tahsildar is filed by 
a party without objection, it is not competent to the 
other side to raise during the argument in appeal, 
for, the first time, the question that it was a copy of 
a copy and that thdhe was no proof of the contents of 
the document. : 

There is,a presumption in favour of the genuine- 
ness of publie documents and that acts of public 
servants were done properly and. according to pro- 
cedure. M KpNCHADA LarOHAYYA SUBUDHI v. VELUPULA 
SEETHARAMAYYA, 20 L. W. 719; 35 M. L, T. 129; (1924) 
M. W. N. 923 921 


S. 63 (5)—Secondary, evidence— Person who 
has seen butgnot read -document whether can prove 
contents. - i 
A witness who has merely seen a document but 

has not read it does not become qualified under 
s. 63 (5) of the Evidence Act to give an account of 
its contents derived from a source other than seeing 
the document, for instance by the documenf having 
been read orexplained to him. R KALENTHER AMMAL 
v. Ma Mr, 3 Bur. L.J. 172; 2 R. 400; (1994) A. I. R. 

à 175 


————— $, 65—Secondary evidence admission o 
nt objectiow —A ppeal— Objection, whether can ih 
aken. “ AM j 
Where secondary evidence of the contents of a 


deed alleged to have been destroyed ig admitted by. 


the Court of first instance without objection but also 


without any foundation for the reception of secondary - 


evidence Raving been laid, the: opposite party- i 
estopped from taking an objection to Te adiniseibili- 
ty’ of such fupcr in the Appellate Court. R Ma 
Tae Nu v. Ma Nr Ta, 3 Bur, L, J, 193 486 
^ è g AE ar ns : 
e ii * è 
* 
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' Evidence Act—contd. 


` a.mortgagee. 


927: 


L- Frg&M JODHA MAL-BUDHU 


(194. ` 


— ——— gs. 6 5, 66—Mortgage-deed, secondary evi« 
dence of contents of, when admis#ble--Notice to , 
produce, necessity of—Copy, proof of. ' > < 
The second clause of the proviso to section 66 of 

the Evidence Act, does not apply in a case against. 

Secondary evidence, ‘therefore, of the- | 
contents of a mortgage-deed which is alleged to be 

in the possession of the” defendant-mortgagee cannot 
be given unless a notice to produce-has first been - 

-8erved on the mortgagee. 

- Before a copy isadmitted as secondary evidence of - 
the contents of a document it must be proved that 

it is a true copy and has been compared with the 
original R Mauna Po Ni v. Ma Suwe Ky, 2 R. 397; 

: (1925) A LR. (R) T . 373 
——— — 8$. 65, 74, 76, 77— Income Tax Act (XI: 

-of 1922) s. 54—Income-tax—Returns, copies of, 
whether admissible in evidence— Burden of proof. 
. It is for the. person tendering documentary evij 

"dence to show that it is admissible. 

_- Section 77 of the Evidence Act allows the produc- 
tion of only such copies as are lawfully issued under 
s. 76 of the Act, and does not make admissible 
copies which have been unlawfully issued and certified. 
. Under s. 54 ofthe Income. Tax Act of 1922, the 
issue of . copies of Income-tax Returns filed by 
assessees is unlawful; such copies are not, therefore, 
admissible in evidence. R Anwar ALIT, FAZAL AHMED, 
3 Bur. L. J. 194; 2 R. 391; (1925) A. I. R. (R.) 84487 


S. 91. See TRANSFER oF Property Act, 5.59 
i.d 987 


* 


—À 's. 91—Mortgage, usufructuary— Redemption 
suit—Unregistered deed—Oral evidénce, whether ad- 
missilde. - 

When & plaintiff claims to recover possession of 
land alleged to have been mortgaged to the defend- 
ant, and the latter says that the transaction 
‘was a. salB, an unregistered deed evidencing the 
transaction is not admissible in evidence, but oral - 
evidence other than the unregistered deed is admis- 
sible to show the real nature of the transaction. R 
Mauna Po Tox v. Ma Le Wan, 3 Bur. L. J. 238; (1925) 
A.I. R. (R) 102° : i 468 
O———— $, 92—Agreement in’ writing — Terms not . 
, incorporated, whether can be proved. | à 

Where all the terms of an agreement have not been 
reduged to writing, s. 92 of the Evidence Act does not 
apply and the terms -which have not been incorporat- 





D 
` 


e ed in the.agreement can be proved by oral evidence. 


R CoanrrELDs or Burma LIMITED v. Jonnson, 2 R. 575;. 
3 Bur. L. J. 326 i 1021 
S. 92——Suit on pro-nóte— Plea that pro-note 
.' was executed as security, admissibility of. 
^ Tn answer togsuit on a pro-note, the defendant 
pleaded that fhe note Was not executed for cash or 
other equivalent consideration, but was executed only 
as a security to cover the advance to.be made by the 
payee to a third party and thatthe defendant was 
liable only foresuch sums as may be féund due on 
taking accounts between the paype and the third . 
arty: : R Du. 
Paia, that the plea was legally *open.to the defend- 
ant dod was not exclude by the provisions of s. 92 
of the Evidence Act. M SUNDARAM Cuerry v. Bamo- 
So OEREIN (1924).M. W. N. 529; (1924) A. LRM) 


————- S. 92," proviso. 3—JPro-note executed as 
security for advance. under «xgreemestt—8 ral evt- 
e s : < : 


[ | = = 
- 


- mote with the attributeg of an instrument really of. 


z 


~ 


e 


. 


“Vol. 84] 1097 

P 

‘Evidence Aót—oontd. Evidence Act—eontd, 
dence, whether admissible ta prove nature of tran- ———— $, 114, IH. (b)—Statement of co-accused— 
saction.e. ` uu ee -' Corroboration, necessity of—Witness retracting state- 
Parties to what. purports to be a mere promis- ment in cross-examination, whether reliable, 


‘gory-note may, contemporaneously with its exe- 
cution and delivery, enter ifto another agreement 
with reference to such instrument.: "The terms of that 
agreement may, on the one hand, be -so inconsistent 
with the terms of the document purporting to be a 
promissory-note as to render it clear that the parties 
never intended to invest what, seems a promigsory- 


that description. On the other hand the terms of the 
agreement may go to show that it was not intended, 
that the document which on the face ofit is & pro- 
missory-note should not operate as such. In the 
' former class of cases the two agreements must be 
construed fo be parts of but one contract, not sever- 
able by. the Court for the purpose of giving to. one 


of the two parts an effect which it would have had if . 


such part alone formed the whole contract. 

Plaintiff entered into an agreement with N for the 
supply of timber, and agreed to advance money to 
-him on the security of a pro-note signed by H. In 
a suit by the plaintiff against H to recover the 
amount of the pro-note, H pleaded that the suit 
'was not maintainable until accounts had been settled 

with N°: 4 JM 
Held, (1) that’ it was not open to the plaintiff to 
treat the promissory-note as a separate contract in 
itself and to seek to enforce it without taking the 
whole contract into account ; : : 
(2) that oral evidence to prove H's part in the trans- 


action was admissible under proviso 3 to s. 92 of the © 


Evidence Act. R MawNECKJEE v. Maune Po Han, 2 
R. 482; (1925) A. I R. (R) 83 1012 


S. 95—Construction 
ing words. 
When a description in a document 


of document—Unmean- 
. 


is partly 


~ 
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correct and partly incorrect, and  jhe former part. 


is sufficient to, identify the subject-matter in- 
tended, while the latter does not apply to any 
subject, the erroneous part will be rejected on the 
-maxim that a false description*will not hurt when 
it can exist with the subject itself. S$ NARAINDAS v, 
TEKOHAND, (1923) A.I. R. (S.) 42 137 


S, 105. See DEFAMATION 977 
8.105, See PENAL Cone, s. 326 1049 
—— ———- $$. 106, 114. See Prenar Cops, s. +08 331 








to disclose—Presumption. 

Where a party fails to give the fullest information 
about the relationship existing between him and 
another, the Court is justified in drawing presumptiens 
under s. 108 of the Evidence Act unfavourable to that 


party. R Maune PEIN v. Ma Tur- Newer, 2 R. 549 


“ 
i 


, 


1009 


— $-114—Knowledge of unknown circumstances 
relating to crime—Inference of guilt. 


"Where an acgused charged of murder points out 


unknown matters relating to the crime, suclfas the: 


bodily remains,and Certain articles of the deceased, 
ane may: presume undey the Evidence Apt, s. 114, 


that he is connected with the crime unless he can. 


give some satisfactory explanation as to how- he 
fame By that knowledge. -B AeirrrA MANAJI v. EMPEROR, 
21. Bom. L. R: y (1923) A.I R: (B) 183; 47 B. 
-74; 26 Or, L. J. 33 T3 643 


s. 106— Relationship between parties, failure d 


As a rule the sthtement ofa co-accused ought not 
-to be relied upon without sufficient corroboration on 
material points. 

The evidence of a witness, who retracts his state- 


ment in theecross-examina&tion cannot be safely relied : 


upon against.an accused person unless there are very 


strong reasons for holding that the second statement is . 


absolutely false. . 


The Court cannot rely upon a mere probability in a’ 
L SHAH Anim v. ExPrEROR, (1925) A.T.. 


criminal case. 


R. (L.) 44, L.L J. 280; 26 Cr. L J. 412 1082 


— — 8S. 114 ill. (b),133—Penal Code (Act XLV . 


-of 1860), s. 896—Dacoity with murder—Approver, 
_ statement of—Corroboration. 


Accused were charged with an offence under s. 396 ` 


of the Penal Code, and the principal evidence against 
them was that of an approver. The latter stated that 


‘shortly after the. commissjpn of the dacoity they met 


a particular person some distance from the scene of 
the dacoity, and this part of his story was borne out 
by the person referred to by him. The accused were 
arrested only a few hours after the commission of 
the dacoity.travelling in the company of the approver: 


Held, that the evidence.of the approver was amply , 


corroborated and the offence had been established 


 &gainst the accused. L HAKIM v. EMprror, (1923) 
A. I, R. (L.) 153; 26 Cr. L. J. 343 647 


~ $, 115—Estoppel — Representation by mort- 


' gagee that certain sum is due under the morigage. . 


A-who was desirous of purchasing certain pro- 
perty which had been mortgaged to B. ascertain- 
ed from B. the amount due to the latter under the 
mortgage and on the faith of B’s representation as 
tothe amount due under the mortgage, A. purchas- 
ed the property at a certaingprice. When, however, 
he sought to redeem B. the latter alleged that a 
larger sum than had been previously mentioned by 
hii was due to him under the mortgage : 

Held, (1) that there was a concluded contract be- 
tween A. and B. which was contingent on the pur- 
chase of the property by A. thate B. would release 
his mortgage rights in consideration of the sum 
mentioned by him; 

(2) that in any case B. was estopped from de- 
ananding a sum higher. than that which he had 
mentioned on the first occasion as being due under 
the mortgage. 
40 Cf L. J. 67; (1925) A. I. R. (CO) 94 124 


— §.116. See Lease-*Suir 532 


——*—— $. 126, scope of—Obligation of secrecy, 
how far extends—Continuance of litigation, whether 
necessary—Engagement by two parties— Attorney, 
duty of—Disclosure by Attorney without consent of 
client— Professional misconduct—Proceedings under 
Disciplinary Jurisdiction pof Court—Procedure— 
Notice to Incorporated w Society—Techineal 
objections, effect of-—Private party, whether can be 
heard. 

Section 126 of the Evidence Act not only pro- 
hibits disclosure' of any advice “given by the pro- 
fessional adviser in the course and for the purpose 
of his employment, but applies also fo the disclosure 
by an Attorney of advice given by another. person 
such asa Barrister, eic, . 


e * ! 
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mmm Y 


.* 


r 


10088 |. ..- 


- 


. » Evidence Act—conold. 


ployment of the Attorney has cefsed and has nothing. 
to do with the question whether at the time when 
the communications were made there was any pending 


- litigation or any prospect of it. 


Where an Attorney is engaged by two persons, he 
cannot 'iselose any conimunication made to him in 
the'course and for the purpose of his,employment 
by or on behalf of his client8,or to state the con- 
tents or conditions of the docfiments with which he 
has become acquainted in the course of his profes- 
sipnal employment, without the consent of both the 
clients. ' are | ce i " 

As between the two parties who engage a Solicitor 
there can be no secrecy, but as between a third 
party and any one of the two parties who engaged 
him his lips are sealed with respect to communica-- 
tions made to' him in the course and for the pur- 


- pose of his employment as a Solicitor. - 


- R. 887; (1995) A. L R. (B) 1, 


* 


€ of view’ of the profession. 


An, Attorney who makes- disclosures contrary to 
the provisions of 8.126 ofgthe Evidence Act is guilty 
of professional misconduct. - 

In proceedings taken, underthe Disciplinary Juris- 
diction of the Court which affect an officer of the 


Court personally, it is necessary that the Rule should be — 


brought on for hearing as quickly as possible. 

Where the Advocate-General has not moved the 
Court at the instance of the Incorporated Law 
Society, the Rule should be served upon that Society 
also, in order that they may have .an opportunity of. 
representing to:the Court, if so advised, the point 


In dealing with such a case on the merits it is 
neither safe nor just to make against the Attorney 
any adverse presumption simply because he has 
raised objections of a techincal character or to 
treat the conduct of the case as indicating a lack of 
confidence in his own.defence on the merits, 

Where proceedings lmve been taken out by the 
Advocate-General, it must depend upon the discre- 
tion ofthe Court, having regard to the circumstances. 
of the case, to decide whether a private party may 
be heard or nôt. B In re AN ATTORNEY, 26 ac L 

. 3 


* Executlon—Atiacthment, order setting aside—Sale 


held in ignorance of order, whether legal. * 

Where an order for attachment and sale of a house 
in execution of a decree was set aside and the house 
was released from @ttachment, but the sale was actual- 
ly held before the order of release reached the officer 
conducting the sale: m 

Held, that the sale was illegal. N JITMAL v. ZuM- 
BERLAL, 20 N.L. R. 168° - f 471 


Execution of decree—Attachment—Decree-hotder, 
position of— Garnishee. in ; 
A decree-holder cannot by means of attachment in 

execution of his decree stand in a better position as 

regards a garnishee than does a judgment-debtor ; in 
other words he can only obtain what a judgment- 

debtor can honestly give him. OC AMARENDRA Natu v. 


BaNERJEE & Co., 40 O. L. J. 228; (1924) A. I. R 
1068 i. x : 
Decree against wrong party—Executihig Court, 

whether can set aside decree. . . 

It is not possible for an Executing Court -to set 
aside a docrec because it was wrongly passed against 
a wrong party. 'O KubÉATULLA v, UD KUMAR 
Ouowpaunr, 40 O. L. J. 254 ` 5 * 999 


- 
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Execution of decree—concld. . 


The-obligation to keep* undisclosed matters which ——~—-- Decree fêr mesne profits.from date of decree - 
“ought not to be disclosed continues after the em- 


till possession —A ppeal, distnissal of, by-@ligh Court 
and Privy Council—Mesne profits, assessment of— 
Civil Procedure nt V of 1908), O. XX, r. 12.— 
"Decree," meaning of. ; 

Where an appeal against a decree is dismissed 


successively by the High Oourt and the Privy Council, 
the decrée to be executed is the decree of the Privy 


Coungil in, final appeal, which in such a case is a 


decree affirming that of the Trial Court. - 
Therefore,- where a: decree awards meésne profits 


from the date of the decree till the date of delivery of 
possession of property in suit, and an appeal against ' 


the decree is dismissed successively by the High 


Court and the Privy Council, mesne profits. are’ 


awardable from the date of the Trial.Coutt's decree, 
and not from the date of the dismissal of the appeal 
by, the Privy Council. - -^ 

In. such a case for the 
O. XX, r. 12, C. P. O, the word "decree" must be 
taken to mean the Privy Council decree. P C 
BALINATH Goenka BAHADUR v. NANDA Kumar SINGH, 
28 0,.W. N.55 .267. 


— Minor—Guardian ad litem appointed in suit, 
whether continues during. execution proceedings— 
Bengal Court of Wards Act (IK of 1879), s. 51— 
Manager Court of Wards, whether entitled to be 
guardian ad litem. 


A guardian ad. litem. of n minor defendant 
appointed in the suit, does not continue a8 such 
without a fresh appointment during execution pro- 
ceedings. i : 
. Where a decree is sought to be exécuted against 
& minor whpse estate is under the management of 
the Court of Wards,-and the Manager of the Court 
of Wards appears and asks to be appointed as 
guardian ad litem, he should be so appointed under 


purpose of interpreting 





"the provisions «f s: 51 of the Bengal Court of 


Wards Act. GC SALAUDDIN v. Arzau BEGUM, 39 C. L.J. 
990; 28 C. W. N. 963; (1925) A. I. R. (O.) 23 


———~ Mortgage fecree—Decree-holder, right of— 
Property advertised for sale—Order excluding portion 


of property how far justified—Proper procedure— ` 


Court, discretion of, to regulate sale. ^ 


A decree-holder is entitled to have all the pro- 
perties mortgaged to him put up for sale but it ig 
entirely m the ‘discretion of the Court to direct in 
whicl* order the properties should be ` sold. All 


` thesproperties must be advertised for sale and when 
they are actually brought into execution and become . 


subject to sale it would be then for the Court to decide 
on just and equitable principles which property ought 
to be first sold. Pat Buaawan OHANDRA Das v. 


I. R.(Pat.) 802; (1925) Pat. 62°. 


Family arrangement, nature of— Reversioner, whe- 
ther bound by act of life-tenani-— Consent of rever- 
- sioner, effect of—Properties allotted to rewrsioner, 
transfer of, validity of— T'ransfer gf Property Act 
(IV of 1882), s. 6, applicability of —Attestation ‘of 
deed—Consent—-Estoppel. : : 
An agreemént entered into, upon a supposition of 
right or bf a doubtful right, though it afterwards 
appears that the right was on the other side, is bind. 


68° 


DHA- - 
' RAM NARAIN Das, 2 Pat. L. R. 242; 3 Pat. 962; (1924) A. 
203 
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ing op the parties and the right cannot prevail fgainst^ ° *- 


the agreement of the parties for the right ‘must 
always be On one side or the'bther. Therefere, the 


Y 
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Family arrangement—concld. 0l 
compromise of a doubtful right is a- sufficient. found- 
ation for an agreemerit. . 


"The Courts recognize the rule of equity as to 
agreements by way of comprongse particularly in 
family arrangements and agreements entered into 
with good faith, honest intentions and full disclosures 
between the members of a family. Such adjustment 
of rights inter se will not be disturbed merely | 
because it is founded upon a: supposition whic 

ultimately turns out to be incorrect. OUT 


“A limited owner has no right to bargain with 
respect to the reversionary interest and cannot enter. 
into an arrangement the effect of which is to com- 
pletely extinguish the reversionary interest unless 
it ‘is sanctioned by the necessities to preserve the 
estate. S : 


A bona fide family settlement prompted by the 
necessity to preserve the estate itself so that it may 
enure te the benefit of those interested in the estate 
without waiting to have the rival claims of the 
disputants determined by means of a ruinous litiga- 
tion, binds not only the parties thereto and those 
who derive title through them, but also those who 
subsequently acquire an interest in the property 
claiming through the original holder thereof. i 


The mere attestation ofa deed by a relative of the 
parties does not import his concurrence in the terms 
of the deed. But where it appears that the person 
attesting the deed not only took an active part in 


the transattions relating to the deed but was fully . 


cognizant of them, he cannot subsequently be allowed 
to plead ignorance of the contents of the deed. 

Where in consideration of certain properties being 
given to them, to which they are not immediate- 
ly entitled, certain reversionaries agree not tg raise any 
objection to & transaction arranged between different 
members of the family in order to settle a dispute, 
the action of the reversioners does not &mounít to a 
transfer of their reversionary rights so as to con- 
travene,.the provisions of s. 6 of the Transfer of 
Property Act. The arrangement mugi be regarded 
as a family arrangement having been consented to 
and confirmed by the reversioners, and the latter are 
bound by it. 3 


There is nothing illegal ina person, for good con- 
sideration, contracting -not to claim a e in a 
property in the event of his becoming entitled,to it 
on the decease of a living person; and s.6 of the 


Transfer of Property Act does not affect such an, 


agreement. : 

A possibility with an interest is more than a 
possibility and is a present divisible interest, 

Although an heir expectant cannot transfer a -pro- 
perty under s.6 of the Transfer of Property Act, 
when, he comes into possession he cam make agree- 
ments with respect to it. A reversioner accepting an 
arrangement made by the life-tenant and taking pos- 
session of the property on its strength will be deemed 
to have re-afgrmed the arrungement and will be bound 
by the arrangementqnade by the life-terfant. 

' Where a reversioner obtains properties as consid&r- 
ation for consenting tp a family arrangement, a transfer 
of such properties by -the reversioner does not amount 
toa tyansfer of his reversionary rights and cannbt be 
questioned as being contrary to the provisions of s. 6 
of the Transfer of Property Aet. Pat Jacpay 
SAHAY v. RUPNARAIN Manon, 5P L. T: 375; (1924) A. 
IR. (Pat) 786 EN CT : " 208 
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1099 
Ghatwal tenure, See OHoTrA NAGPUR Tenancy Act, 
" g. 17 x : . 383 


Ghatwall tenure—Birbhum ghatwal, dismissal of— 
Suit ‘for recovery of possession—Civil Court, juris- 
diction ‘of—-Limitation—Dismissal of ghatwal, 
“effect of —Government, whether can appoint. 


. A Civil Court has jurisdiction to entertain a suit 
for recovery of possession of ghatwali lands by a 
ghatwal who has been dismissed for misconduct or 
negligence." | | i 

The Court cannot appoiat a ghatwal but it is bound 
to decide, when the question is raised, whether the 
land of which possession is claimed has been rightly 
taken away from the plaintif or not. ` i 6 

It is not open to the Secretary of State to question 
the sale of ghatwali tenures when it washeld by his 


, own agents. 


The sale is not a nullity and, even if irregular, 
must stand when it has not “been duly set aside. 

Where a tenure is subject to certain services a 
ghatwal may be dismissed: for “neglect of duty or 
incompetency" even when histenure cannot be put to 
an end on the ground that his gprvices were no longer 
required. - 

The ghatwal is not competent to alienate his tenure 
by private sale or otherwise, nor is it liable to sale in 
execution of decree except with the consent and 
approval of the zemindar where the services are 
rendered to him, or of the Government when the 
Services are rendered to Government. 

Where a ghatwal has been dismissed for misconduct 
and neglect of duty he forfeits the tenures whether 
they were burdened with services or were purely . 
Service tenures granted on condition of performing 
services. 

Birbhum ghatwali tenures though hereditary are 
liable to be forfeited on the dismissal of the holder 
thereof as well as any other tenure of that nature. 

The Government has a right to appoint a ghatwal 
and to receive services from the person appointed 
and to maintain its nominee ing possession of the 
ghatwali lands. EN 

The period of limitation for à suit by a ghatwal for 
recovery of the land purchased by him is twelve years. 
Pat MATHEWSON v. SECRETARY OF STATE FOR IRDIA, 3 Pat. 
673; (1924) A. I. R (Pat) 616 .405 


Government of India Act (5 & 6 Geo. V, C. 61), 
8.107, See LAND ACQUISITION Act, s. 18 616 


—— ——— 8.130. See MumaMMADAN Law—Waxs 759 


Government waste lands—Assessmemt, effect of — 
Possession, evidence of —Trespasser, assessment of— 
Mesne pgofits. 

The Burma Revenue Rules permit any person to 
enter into possession, for the purpose of cultivation, 
of any Government waste land, but provide that if 
he does so he shall be Hable to be assessed to revenue 
and to be evicted by the Government. It is for the 
Government, through its officers, to assess to revenue 
and not for the cultivator to see that he is so assessed. 

Revenue surveyors, like everyone else, are fallible, 
and the fact that a certain piece oland has not been 
assessed to revenue is no proof that it has not been 
cultivated. Nor does the failure to assess take away 


- a cultivator's possessory right if by actual possession 


he has acquiréd such a right. 

In a contest between two claimants the fact that one 
of them has been assessed to revenue and the other has 
not, is a relevant fact, and there may be cases in 
which it will suffice-to turn the ‘scale, buf it is not tn 
itself conclusive, nor can assessment be regarded as & 
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. recognition by Government ofa trespasser's, posses- 


- 


` +& 
‘sion. 
“A trespasser who enters on another person's land 


‘and plants thereon, does" not thereby become entitled 


x 
H 


to the-produce. : R Mauna Kye v. Mauna Tua Haw,.2 
R. 488; (1925) A. I'R.(R.) 87 i i 


Guardian and minor—Alienation by guardian— 

“Prudent ‘management-—-Consideration left with ven- 

dee on executionof bond -Sale, validity of —Vendor's 

- lien for unpaid purchase-mqney, whether lost —Trans- 
fer of Property Act (IV -of 1882), s. 55 (4). 

A minor was entitled tó an undivided two-thirds 

share in a house.’ His guardian in conjunction with, 


*the owner of the other one-third share sold it toa 


third person who purchased it bona fide. Part of the 
consideration went towards the discharge of a debt 
secured upon all the-properties of the family and for 
another unsecured debt and for meeting the expenses 
of marriage of the minor's sister. A part of the con- 
sideration was also left with the vendee on the agree- 
ment that it was to be paid on the minor attaining 
majority. In a suit by' the minor on attaining majority 
to set aside the sale: "E 

Held, (1) that the sale was. a prudent aet of the 
guardian and was binding on the minor; * 


.(2) that there was no indication of any intention to 


` put an end to the vendor's statutory lien and the pro-. 


vision as to deferred payment of a portion of the sale 
price did not affect the validity of the sale. 


Per Spencer, Offg. C. J.—When in the case of a sale 


‘there is a separate agreement for payment of part of 


the purchase-money in lieu of actual cash, ‘it is a 

question of ‘the intention of the parties whether the 

agreement is accepted as a collateral security or whe- 

‘ther itis a substitution forthe statutory right, which , 
every vendor has, by reason of s. 55 (4) of the Transfer 

of Property Act, to have a lien on the unpaid purchase- 

money. . 


S iE: e. 

Per Srinivasa Iyengar, J.—In- considering whether 
a transaction by aguardian on behalf of the minor 
should be set aside or not, one limit is that no Court 
willuphold a transaction which it considers that a 
man of ordinary prudenee would not have had in 
respect of his ewn property. The other limit is to 
consider whether if there was. a. guardian appoint- 
ed by the Court for the minor and he applied to it for 
sanctioning a particular transaction, the circumstances. 
are such as thg Court would consider justifiable for 
the purpose of sanctioning it. M Karnatr MUNAYYA t. 
Mirra KmisgNavva, 20 L. W. 693; 47 M. L. J. 737; 
(1925) A. I. R. (M.) 215 e 949 


“ Guardian and Ward- De facto guardian—-Powers. 


' À de facto guardian is scarcely distinguishable from 
an intermeddler, he may act from the best of motives 
and in the best interests of the minors and their 
éstate, but he is equipped with no special authority 
and the validity of his acts depends. upon their con- 
donation. M  NALANNAD w. XKANHIRAMPARE RAVUKI 
Nam, 47 M. L.J $86; (1924) M. W. N; 792: 20 L. W: 
876; 35 M. L. T. 127 |. 973 
Guardians and Wards Act (VIII of 1890), s. 17. 

See Oiviy;PRocEDURE Oone, O. XXII, n, 2 613 


High Courts Act,1861, (24 & 25 Vic. C. 104), 
ss. 8, 9, bl. See MUHAMMADAN Law—Waxr. 759 


Hindu Law—Adoption—Sister’s son. See CUSTOM 
` - ADOPTION 1 
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961 . 


. religious. 


transfer the "whole estate €o 


- [1924 ' 


Hindu Law—-contd. 


i : Allenatlon— Widow, power of —Religious, o" 
charitable purposes —Caste feasts. ^ 


Caste feasts as such are not “charitable or religious ~ 


purposes" within the meaning of the Hindu: Law. 

The extent and Bmit of the power of a Hindu 
widow to dispose of her husband's immoveable 
property for religious purposes must depend on the 
circumstances of the disposition, but the purpose for 
‘which the -alienation is made must be undoubtedly 


A sale by a Hindu widow of her husband's im- 


moveable property for the purpose of distributing 
sweetmeats and holding caste feasts is not for reli- 
gious or charitable purposes. S T'uaooMaL v. SOMIMAL, 
(1924) A. I. R. (8) 140 - 685 


‘Joint famlly—-Alienation by efather— Mort-' 
gage, previous, whether antecedent debt—Immoral pur- 


pose. 


A previous mortgage ora decree passed upon a 
previous mortgage which is antecedent in fact as 
well as in time and is wholly independent of a 
subsequent alienation forms a valid consideration to 
support an alienation of joint family property by a 
Hindu father so long as the debt represented by tka 
mortgage or the decree was not incurred for au im- 
moral purpose. A BHIM SINGH v. RAM SINGH, 22 A. L, 
J. 180; 46 A. 301; (1924) A. I. R. (A) 309; L. R. 5 A. 75 
Crv. A ra Bn 13 
—————— — ——Alienaiion by uncle to pay father's 

- debt, whether binding om nephew. ^ - 


An uncle acting as Manager of a joint Hindu family 
is notentitled to sell thé share of his nephew in the 
joint family property in order to discharge a debt 
incurredeby his own father, even ‘though the ‘said 
father be also the grandfather of the nephew, whose 
property is alienated,” A RawEsHRA v. Karro Rat, 22 
A, L. J. 159; 46 A. 264; (1924) A. I. R. (A ) 538; L. R. 5. 
A.I12 Civ. ° et i 84 





—————— Arbitration, reference to, by partner; 
whether binding on. co-partners. $5 


The manager of a joint family business has 
authority to bind his partners only in the ordinary 
matters of that business. A reference to arbitration 
is not .an ordinary incident of a family business. 
One partner. in a Hindu family business cannot, 
therefore, refer a matter in litigation to arbitration 
apd so bind the other partners. L. Gainpa MALL v. 
FinM NIHAL Cuanv-Cunfsiu Man 6 L. L. J.502 726 


—— — ———QCo-parcener, right of- --Insolveney of 
one member--Other members’ interests, whether vest 
in Official Assignee— Presidency Towns Insolvency 

` Aet (III of 1909), s. 17. ; 


- In families governed «by the Law of the Mitakshera 


no co-parcener has in the -joint‘family pioperty any ` 


separate and defined share althcugh in Northern India 
at least a co-parcener of such joint family property has 
aright to obtgin a partition end on suck petition he 
will obtain a separated and defingd share of the joint 
family property. - g PK 

The insolvency of: one member ofan undivided 
Hintlu family does not df itself and immediately take 


from the other male members ofthe femily®*their - 


interests in the jgint property and ficm,tke- female. 


members their right for maintenance and does not 


an assigne o. of i 

e E e & ho 
e - i wc o0 

š ; 
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i * e 
insolvent for ghe benefit ofe his creditors. P C Sat 
* Narain v. BEHARI Lan,'(1925) A. I, R. (P. C.) 18; 47 M. 
- L. J. 857; 100. & A. L. R. 1332; (1925) M. W. N. 1; 23 

A. L.J. 85; L. R. 6 A. (P. C) 1; 26€, L. R. 81; 27 Bom. 
C ROO3591L.W.30 " 883 


Joint family—Grant of land to one member 
for planting grove—Nucleus of joint property proved 
—Grove planted—Presumption of jointness. 


Where land is granted jo a member of a joint 


Hindu family .for the purpose of planting a grove . 


with heritable interest, and itis proved that at the 
time of the grant there existed a nucleus of joint 


property, as à grove cannot come into existence with- 


out expenditure of money and labour, the presump- 
tion is that thè expenditure came out of the resources 
of which the family was possessed, and the onus lies 


on the party who wants to establish the contrary to- 


. prove that it was not so. O Har Darr Lat v. DHANDHI 
SINGH, 100. & A. L. R. 786; 11 O.L. J. 660; (1925) A. 
I. R. (0.) 93 i : 1011 


——— —— Insolvency of co-parcener, effect of — 
_ Shares of minor co-parceners, whether affected. 


- Though it may not be open to the Manager of a joint 
Hindu family other than a father to create a new family 
business so as to impose any liability on the minor 
members, itis opento the father to make the minor 
- members liable in sucha manner. _ : 
Where the adult sons of a Hindu father are ad- 
judieated insolvents during the father's lifetime on 


account of debts incurred in the carrying on of & 


business, the shares of their minor ‘brothers in the 
family property do not vest in the Official Assignee 
and the latter is not entitled to sell or otheywise deal 
with such shares. M RADHAKRISHUNIAH Cuetty, In the 
“matter of, 19 L. W. 415; (1994) A. I. R. (M.) 791. 128 


————— — — -Insolveney of father. See PROVINCIAL 
INsoLvENOY Aor, 1920, s. 4 

m — Partition—Ma4ntenance of widow and 

daughters and marriage expenses of daughters of 

last proprietor, provision for—-Reimbursement—Limi- 

tation—Marriage expenses of co-parcenes, provision 





or. , " 
ander the Hindu Law an heiris legally bound to 
. provide out of the estate which descends to him main- 


tenance for those persons whom .the late proprietor , 


was legally or morally bound to maintain and also to 
‘make provision for the marriage expenses of the daugh- 
ters of the late proprietor, 
expenses area valid charge upon the estate of the 
‘deceased inthe hands of his heirs. Where one of 
several heirs makes provision for such maintenance 
‘and expenses he is entitled to be reimbursed to the 
‘extent of their proportionate share of the expenses 
borhe.by him by the other heirs of the*deceased at the 
time of partition. — , : 2s 
Whére such claim for reimbursement is put forward 
in a suif for partition instituted by one of the other 
co-heirs no*question, of limitation. arises. ; 
. ^ A member of a fint Hindu family who is unmaied 
is not entitled in a suit for ‘partition to have a provi- 
Bion made in the pfrtition for his marriage expenses. 
'L Bugout Bar v. Dwarka Das, L. 375; (1925) A. LR. (L.) 
82;*l L. C. 335 168 


z *— —- Separátion of one member, effect of — 
e Sale df anvcéstral preperty—Grandson, whether can 
challenge sale—Atecedént debt—Grandson, *liability 
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"Phe separation of one member of a joint Hindu 
family amounts to a disruption of the whole family. 
A grandson cannot,.impugn the validity of a «ale 
deed by his grandfather before he (the grandson) was 

orn. ; i 

A debt. incurred under a usufructuary mortgage 
is. included within the term “antecedent debt." | 

The son as 'well as.the grándson is liable to pay 
the antecedent debt of the father and-the grandfather. 
O Manno Perasan v. NEAMAT, 10 O. & A. L. R. 621; 110. 
L.J. 579 ... 501 
T— —- Stridhan--Deceased husband's brothers, right 

of—Second marriage, effect of. 

The right of the deceased husband's brothers to 
succeed to the stridhan of the widow is not affected 
by her second marriage. A RUKKA v. UHHIDDU, (1924) 
A.I.R.(A)404  " 522 
— ——— Succession—Bandhus — Degrees, computa- 

tion of. 

Under the Hindu Law the counting of degrees of 
relationship of heritable bandhus should not be from 
the propositus but from the €ommon ancestor. 

Where a bandhu claims through his father he must 
be within 7 degrees from the common ancestor count- 
ing the claimant himself. Where heclaims through 
his mother he must be within 5 degrees from the 
common ancestor counting the claimant himself, A 
Ram Srav. Bua, 22 A. L. J. 861; (1924) A. I. R. (A.) 790; 
L. R. 5 A. 715 Oiv. 360 
———— Whole-blood, whether excludes half- 
~- blood—Istribant, rule of 

Under the Hindu Law of succession the preference 
‘of the whole-blood to the half-blood is restricted to 
‘sapindas .of thé same degree of descent from the 
‘common ancestor. In a contest between sapindas of 


. different degrees the nearer in degree excludes the 


more remote. 

Where a custom is- proved to exist if supersedes 
‘the general law which, however, still regulates all 
‘beyond the custom.” . 4 

The law of inheritance applicable to Hindus must 
be found either in the rules laid down in recognised 
text books or in a well established custom in dero- 
‘gation of those rules. In a case of conflict of titles 
“by inheritance, there is no room for the application of 
any equitable principle. - 

‘In a partition among sons according to the rule 
of istribant the mothers get nothing and nothing 
devolves on the sons from them. The number of 
mothers only serves the purpose of measuring the 
Shares of the sons. The mothers do not form a stock 
of descemt for purposes of inheritance and from the 
mere fact that the rule of 4stribant prevails in a 
certain family no inference cah be drawn that the 
whole-llood would in every case, whatever the degree 
of the different claimants may be, exclude the half- 
‘blood. O Bris Ra: BUKHSH SINGH v. BHAWANI BUKHSH 
SiNaH, 110. L. J. 586; 10 O. & A. L. R. 1407 227 


Widow, debt incurred. by—~Decree against 
widow, whether can be execugd against husband's 
estate in hands of reversioners. * 
. Under the Hindu Law a decree obtained by a 
creditor against a widow in respect of a debt which 
would be binding on her husband's estate can be 
executed against that estate even in the hands of 
the reversioner. O BHUDHAR SINGH v. Ganca BAKSH 
SINGH, I0 O. & A. L. R. 854; 11 O. L. J. 754 394 
———————- Husband's business, power to cgrry 
. on—Incidental debts, whether, binditg—Completing 

construction of house—Power to inqur debis— 

* Ld 


o 


7 
t 
. 


M =” 1 ~ K & 
a 


1102 


H Ind u LaW—contd. * 


- 


~ INDIAN CASES. :[1924 


Hindu Law—concld. m od 


- 


om ~ - * 


— — — Widow—Releaag by* reversioner—Gift by . 
widow—Attestation bj revensioners—Vonsent, proof.- 
. of—Acceptance of benefit -Title, admission of—_ 


Accession to estate—Reversioner, whether can appro- . 
bate and. reprobate. j : 
Under the Hindu Law, d business is a distinct 
heritable asset. Although a Hindu widow cannot 


. 


start a new trade, she has the power to carry on a 
trade started by her husband, when -that trade con- 
stitutes the main source of the subsistence of the 
famfly, and she can,” under, proper* circumstances, 
contract a debt for the purpose of the' family busi- 
ness to which she has sutceeded, and: by specific 
charge make it payable oüt of assets of business 
even as against the reversioners. . S ex 


id a 


A reversioner is not entitled to approbate the . 


accession to the estate caused by the construction? of 
houses by a widow and at the same time to repro- 
bate the debts incurred for the purpose of construet- 


. ing them. He cannot claim to take the benefit of ` 


the credits and reject the burden of the debits.. ' f 
A Hindu widow is not entitled to build a new house 

to the prejudice of the reversion. Ifshe mortgages 
or alienates any portion of the estate -inherited by 
her for the purpose of building a house, such aliena- 
tion would not bind the reversion. Where, however, 
..& husband leaves a house which is almost complete 
or leaves large, quantity of materials and a site 
with-a foundation en it forthe construction of a 
house, a widow would be entitled to borrow 
to complete the house therewith. | : 
Per Devadoss, J.—Where immoveable property is 
-acquired by a widow in the course of or in. con- 
sequence of carrying on a business which she 
inherited, her power to sell that property and con- 
vert it again into money is not taken away by.the 
mere fact that the property which she acquired 
happens to be immoveable property. The real ques- 


iion to be considered in each case is whether the 


widow by doing an actis endangering the reversion 
or whether the act which she doesis an act which 
any prudent .manager would do. M 
Cuerry v. RAMAKRISGRHNAMMA, 20 L. W. 627; (1924) M. 
W. N. 794 868 
- Widow, mortgage by—Sale of equity of 're- 
demption—Adoption by widow—Adopted son, posi- 
tion of-*Right, when accrues—Vendee's possession, 


Peram 





when becomes adverse—Suit to: enforce right—Lwvmi-- 


tation Act (BX of 1908), Sch. I, Art. 144. , 


A reversioner can, without setting aside any aliena- - 


tion by the widow, sue to enforce his right as such with- 
_in the period prescribed by the Limitation Act after the 
death of the wjdow. ; : 
Subject to the distinction that the rights of an 
adopted son come into existence ds soon as he is 
adopted by the widow, and the rights “of tfe widow 
come to an end om adoption, while the rights of à 
reversioner come into existence on the death ofthe 
widow, there is no essential difference in the poBition of 
X the adopted son seeking to enforce his rights with 
reference to the Property alienated by the widow before 
the adoption, and the reversioner seeking -to enforce his 
. rights with regard-to property alienated by the widow 
“before herdeath.. e -- >. « - 

In a case where’ the -actual possession of property 
alienated by a widow is’ with a mortgagee, unless 
there is some. clear indication in the shape of an 
overt acton the part of the alienee to show that he is 
asserting his rights under the sale-deed, it is difficult to 
say thathe js in possession of that’ right, and his 
possession will not become adverse until such overt 


act B HaNAMGOWDA Sumaowpa v. IRGOWDA SHIV- 

cowbs, 26 B@n. L. R; 829; 48 B. 654; (1925) A. I. R. 

BO e o .. 874 
os : e 


et 


‘perty from S. as from an owner. 


money. . 


SUBRAMANYA ` 


"Gift, validity of-e-Estoppel. 
her father obtained a deed of release from the 
reversioners of her father-including the defendant 
and lis father. She then executed in favour of one 
S. a document termed a gift which, however, was an 
oferous one involving payments by the donee of 
several sums of money fo third parties. S. executed 
mortgages and agreements of sale which the defend-. 
ant attested and by which to some extent he also 
personally benefited. After the death of G., the 
defendant himself obtained a mortgage of the pro- 
In a guit for posses- 
sion of the property by the plaintiff who was a 
legatee under the Will of 8: LA. 

Held, (1) that the so-called document of gift by 
G. in favour of S. was really a conveyance for con- 
wideration ; TX CN 

(2) that the defendant and his father having ac- 
knowledged the title of S, both: before and after the 
death of G., and having also benefited by the trans- 
actions of &., were estopped from questioning. the’ 
validity of the alienation. ` i 


Tight to complain must do so when the right of 
action is properly open to him and he knows the facts.’ 
. An alienation by a widow is not a void contract but 


is only voidable. I£, therefore, a reversioner, after he . 


becomes entitled to reduce the estate to possession 
and knows of the alienation, does something which 
Shows that he treats the alienation as good he loses 
his right of complaint.  ' ` N 

A vevdrsioner who expressly assents to an alienation 
of property forming part of an estate by a limited 
owner cannot, on succeeding to the estate after the 
death of the limited owner, repudiate his action and 
claim the property-alienated. S 

A release of their rights by reversioners in favour of 
a limited owner in possession cannot. be viewed as a 
surrender to an@ re-grant by them, although the per- 
_sons who execute the release are the whole body of 
feversioners and the property released is the only 
portion of the estate existing at that date. 
. The attestation of a document does not prima facie 
import knowledge ofthe contents of the document. 
The question whether attestation should be held to 
ingply assent is a question of fact and must be deter- 
mined with reference to the circumstances of each 
oase. : ae as 


Where a pe 


~ 


s G. who, was in possession of property inherited .. 
om 


In allcases of voidable contracts he who has the - 


ui 


son having a tangible interest in the . 


property affected by a deed attests that deed, his . 


attestation must be taken as proof of his consent to 
and knowledge of the correctness of the recitals in the 
deed. M. NAYAKAMMAL ù~ MuNUsAMY MUDALIAR, 20 L., 
W. 223; do A. I. R.' (M.) 819 ; oe 231 
Hindu Widow’s Re-marriage Act (XV of 1856), 
. S. 2—Gift to widow by father-in-law—Re-marriage, 

effect of —Heversionto donor. . "o E MN 

Where immotveable property is gifted to a Hindu 
widow by her father-in-law to be'enjoyed by her 
during her lifetime, her subsequent re-marriage does 
not operate to determine, her interest in the gifted 
property. Section 2 ofthe Hindu Widow's Re-marniage 
Act is inapplicable to such a case. "EE QE 
- In the case of suth a gift it.cannot be *presuthed 
that there was an implied injention on thé part of, 
the donôr that the property should revest te him in 
the case of the re-marriage of the donee, M CuiwTA- 

e - Z i 

2 Nia 


4 
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. LAPALLI v, KoRivi VgNKAMA, 19 L.eW. 510; 34 M. L. 

. T. 168; (1894) M. W. Ne 456; 47 M. L. J. 1; (1924) 

A. I. R. (M) 600 * Ut |: 148 

* Impartible estate—Succession—Amgaon Zemindari, 
. Bhandara District, d : : 

An estate which was before the Thirty Years’ Settle- 
ment areal cemindari of the nature of araj is im- 
partible and subject to the rule of single succession, 
‘and does not admit of ‘any co-parcenary, that is to 
say, others besides the single holder may be entitted to 
suitable-maintenance but cannot be entitled to specific 
shares in the income. 


The grant made by the Government at the Thirty’ 


Years’ Settlement was a grant of an estate of that 
nature and subject to those conditions as existed 


"beforehand unless the contrary clearly appears from: 


the terms of the grant. 

The Amgaon zemindari in the Bhandara District was, 
before the ‘Thirty Years' Settlement, of the nature of a 
raj and, therefore, impartible and subject to the rule 
of single succession, the other members of the family 

`of the zemindar of the moment being entitled to suit- 
able maintenance and not to any specific share in the 
income, It was an estate of an exactly similar charac- 
ter that was conferred by Government on the zemindar 
at the Thirty ‘Years’ Settlement. In addition a custom 
had by that time grown up in the Amgaon family that 
the estate should be held as an estate of that nature 
and. subject to those conditions. Nothing occurred 
at the Thirty Years' Settlement or has occurred since, 
to alter the nature of the grant or to affect the 
validity of the family custom. N Marsan Rao v. Mar- 
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revenue derived from land 


TAND. Rao, (1923) À.I. R. (N) 201; 6 N. L. J. 189 , 


i : 658 
Inam. See LANDLORD AND TENANT—INAM 799 
—— Grant of land in recognition of services— 
_, Right to mines and minerals—Expresse words, whe- 

ther necessary—Old authorities, value of. 
-There is no presumption that a grant of land by the 
Government in recognition of services must be taken to 





be a grant of the royal-share of the revenue and not of . 


' the soil, and it is a question to be determined on the 
evidence in each case whether it àsa grant of the 

: soil or of the royal share of the revenue." 

. Thereis norule which renders it.necessary that 
express words referring to mines and minerals should 
be used in thé deed of grant to indicate that all rights 
in the soil are conveyed. 

Where the.grant is held to bea grant of the soil, 
the right to mines and minerals is also included in, the 
grant. ` : M ? 
_ The absence 

. indicate that such right was reserved to the Crown. 
In each case it is a question to be determined accord- 
ing to the terms of the grant and the circumstances of 

.. the particular case, as to whether tho grant was com- 
E ornot. Inthe presenf case the. grant was com- 
' plete. Peers 

. _ Per Fawcett, J—In construing the terms of a deed 
. the question is not so much what the parties may have 


intended ag what is the meaning of the words which 
they use. s 


Great importante is to be attached to old authofíties 
on the strength of which many transactions may have 
been adjusted and rights determined: ` B SECRETARY OF 
STATE FOR INDIA v. SHANTARAM NARAYAN, 26 Bem. L. 
R. 847; (1925) A. I. R. (B.) 12 397 

eincomeeTax Act (XI of 19229, ss. 2, 4 (3) (vill), 
"xU 6, 412—Permanently settled. estate—Income from 
e pasturagg, if “agrichltteral income"-—Incofhe from 
* ? » * * - . e 

e 

' * $ 


of such words does not necessarily: 


~ 


' concern in 


t 


having once passe 


- 


t 
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fisheries—Sthaljat, if assessable—Permanent Setile- 

ment Regulation (I of 1798), construction of. 

Per Curiam.—nceeie from pasturage being derived 
from fees realised from grasiers who graze their 
cattle in the forest areas and waste lands, comes 
within the Exemption given by sub-section (3), 
cl. (viii) to s. 4 of the Income Tax Act to “agricultural 
income” as sdefined by s. 2, sub-s. (1), cl. (a) of the 


cts 
Per Rank, J.—The Permanent Settlement Regu- 
lation must be construed asan enactment. There is 
no principle of unrestricted application which deter-° 
mines its construction. 


. The provision made by section 2 of the Incofhe 
"Tax Act is not made in such complete abstraction 


from the facts of the Permanent Settlement as to 
explain, despite the language of sections 4 and 5, 
the absence of an express mention of income derived 
from hereditaments permanently settled among the 
classes of income to which the Act shall not apply; 
or as to leave open the inference that the language 
of the Permanent Settlement Regulation is to be an 
independent test of liabilit$. — 

Income derived from a fishery is not “rent or 
which is used for - 
agricultural purposes” and is not exempt as such 
even when the fisheries are comprised in a perma- 
nently settled estate. l 

Sthaljat or rent received “for the use of land for 
stacking timber is liable to assessment of. income tax. 

Per Page, J.—No new or additional public demand 
or assessment to, taxation except such as is made 
pursuant to aüthority granted by the Legislature 


can lawfully be charged upon lands which form 


-part of. a permanently settled estate. Any such 


assessment or demand is wholly illegal or invalid. 

Income derived from fisheries and from land used . 
for stacking timber, which accrues from permanently 
settled estates, cannot be lawfully charged with income 
tax. © PROBHAT CHANDRA BARDA v. EMPEROR, öl C. 
504; (1924) A. I. R. (C) 668 & 31 
S. 4 (3) (D—Profits from business allocated 
to religious or charitable purposes, whether exempted 
from assessment, : 


Income derived from profits made by a trading 
business cannot be regarded as income 
derived from property held under.a trust within the 
meaning of s. 4 (3) (i)of the Income Tax Act merely 
because a fixed proportion of the profits is allocated 
to religious or charitable purposes.* Profits so allo- 
cated cannot consequently be exempted from assess- 
ment wnder s. 4 (3) (i) of the Income Tax Act. A 
In the matter of Messrs. LACHHyAN Dass-NARAIN Dass, 
22 A. L. J. 913; L. R. 5 A. 640 Civ. 207 


— 4. ss. 14, 33, 66— Commissioner, whether has 
power to review his own -order— Reasonable oppor- 
tunity—Member of joint Hindu family~—Joint and 
separate income, assessment of— Reference to High 
Court~—High Court, power of, to call reference. 
The : questions :— Me ^ 
(a) Whether the Commissioner of Income Tax 

d an order under a. 33 of the 

Ineome Tax Act, has power to review his own order 

on sufficierft grounds being shown |; 

(b) whether, on’ the admitted facts of a case, the 
requirements of the proviso to s. 33 (2) ef the Income 

Tax Act,in regard to giving an Assessee reasonable 





opportunity of being heard, have. been complied 
with; and . 
e . 
e e 
Ld 
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(c) whether, in view.of the provisions of s. 14 of 


- the Income Tax Act, income derived by an Assessee 


asa member of a Hindu undi¥iged family can be. 


assessed jointly with his personal income ; are ques- 
tions of law within. the meaning of s.66 of the In. 
come Tax Aot. AM M 
Where the Commissioner of Income, Tax on being 
moved by an Assessee to make a Referente to the High 


^. Qourton a point of law refuses to do, so; the High 


Court has power to call for & Reference. .Pat Sacz- 
OHIDANAND SiNHA v. OO0MMISSIONER or I. T, BIHAR & 
Orissa, 2 Pat. L. R. 122 : 792 
e———— $, 27. See SrEocir10 RELIEF Acr, s. 45 131 
————— 8,54. See EvipENCE Act; s. 65 487 
————— S. 66 (2)— Reference to High Court, applica- 

tion for—Fee, whether payable in respect of each 


‘point. é 

The fee of Rs. 100 required to be paid under s. 66 
(2) of the Income Tax Act is to be paid in respect of 
the application and notin respect of each point raised 
therein. R CHOKKALINGAM v. THE’ COMMISSIONER -OF 
INGOME-TAN, BURMA, 3 Bar. L. J. 252; 2 R. 579; (1925) 
A. I. R. (R) 94 | : 521 


'""InjJunction, ad interim. See Sproiric RELIEF -Act, 
282 


t 


t 


` and claimed the property on behalf of the insolvent's . 


Civ. 
-insurance Polle 


" 8. 54 x 
— 4, suit for. Sée Co-SHARERS—ÜOMMON LAND 





suit for. See, BASEMENTS AoT, s. 7, Inr. (i) 
; - 924 


: i 





, suit for, dismissal of— Plaintiff, 
can be directed to remove obstruction. ^ — : 
Where in the opinion of the* Oourt the plaintiff 


is not entitled to an injunction, which he has asked 


whether 


4 


for, the Court should refuse, him that relief, but 


cannot direct him to remove an obstruction or.order 
its removal. C Krisuna Kumar DEB v. ATUL'OHANDRA 
Guoss, 39 C. L. J. .612; (1924) A. I R.. (O.) 998 79 
Insolvency-—Insolvent, decree against-—-Receiver, whe- 
ther bound. . ` 
. A decree obtained@against the judgment-debtor is 
not binding against the Receiver in insolvency. 'A 
Mir SHAHAMAT ALI v..Ranim Bux, (1923) A. I R. (AJ 


33 é F : < 1008 
Insolvent Debtors Act, 1848 (11. & 12 Vic, c. 
.'21), s. 7--Undischarged insolvent—After-acquired 

property, disposal of —Bona fide transferees, position 


of. -.. AM 
In spite of an order under s. 7, Insolvent Debtors Act, 


being passed against an insolvent, providing for the , 
vesting of his future property in the Official Assignee, 


the insolvent is free to dispose of any ‘property that 


he might acquire after being declared insolvent, and: 


all persons dealing with him bona fide ahd for a 


tions took place before the Official Assignee intervened 


estate. A Cuore Lar v. Kepar Nata, 22 A. L. J. 
455; 46 A. 565; (1924) A I. R. (A.) 703; L. R. 5 A. 329 
i : ` 289 
Forfeiture clause—Re-Imsurance 

—Clause, if applicable—Intention. 

The defendants,'an ' 
the goods of &-person for a certain amount, and then 
re-insured them with the plaintiffs, another Insurance 


` Company. The original Insurance Policy form con- 


‘tained‘a comdition that if the Insured madea claim . 


and tlie Company rejected it, and a suit was not 


brought Di Gn months- after such rejection, . 


“any benefit under this Policy shall be forfeited.” The 
Pr E * 4 . uo y 


9:5 ce : 
e m e i 


.. ANDIAN CASES. 


. words and sentences. 


: : 4 "a. is not intended to interfere with the special 
consideration are dfscharged from making ‘a further © 
payment to the Official Assignee, provided the transac- 


. was the intention of the Legislature. NE 
. OHANDRA Barya v, Emperor, 51 O. 504? (1924) A. I- 
Insurance Company, insured. - è f 31 


Insurance Pollcy—concld. DT 
Policy of re-Insur&nce was typed “pn an ordinary form 
of an original insurance, amd set out apong other 


"things that the re-Insurance: was subject to all the 


terms,’ conditions and warranties of. the original: 


Policy, and to “settlement thereunder in the event of 


loss., etc". The conditions attached to .the ordinary 
form of Policy were applicable only to an original 
Insurange Policy, andthe condition about forfeiture 
could-not be held to be applicable toa Policy ofre- 
Insurance, unless it was severed from its context and 
taken out of its position amqng the conditions: . 


: Held, that having regard to the spirit of the contract 


-- of re-Insurance, and to the intention of the parties to 


it, the forfeiture clause, even if valid and legally ` 


binding, was not intended to apply tó the contract of re- 
Insurance. R HIMALAYA Assurance Co. Lrp. v. Burma 
Fire & MARINE Insurance Co., Lro., 3 Bar. L. J. 122; 
(1924) A. T, RR) 350 17 


. Interpretation of Statutes—Elemeniary rule. 
Per Crump, J.— The first and most elementary rule ` 


[1994 = 


- 


of construction, itis to be assumed, is that the phrases ` 


ing to the rules of grammar. From this presümp- 


. tion itis not allowable to depart where the language 


admits of no other meaning. If there is nothing to 
modify, nothing to alter, nothing to qualify the 
language which the Statute contains, it must be 
construed im the ordinary and natural meaning of the 
B MUNICIPAL CoRPORATION OF 
BOMBAY v. MALLANDAINE, 25 Bom. L. R., 1321; 48 B. 241; 
(1924) A. I. R. (B) 241 | 854 
- Duty of Court. e^ 

Where a séction or an Act is capable of two 
-renderings, or is said to mean less, or more than it 
says, it is a maxim of interpretation that the Court 
must look at the scope and object of the enactment. 
For this pwrpose, it is helpful to re-call its -history. 
A Muparak Husain v. AHMAD, 22 A. L. J. 321; sore 
A. I. R. (A) 328; 46 A. 489 74 





Pod 


Fiscal Statutes, construction of --Presumption 


against double taxation. | ^" . 

Per Rankin, J.—In -construing a fiscal. Statute the 
Court has no concern with disputable questions of 
distributive *justice, as the Legislature cannot be 
supposed to .have left the question of equality or 
fairness in taxation to any decision save ifs own. 

. In the construction of a modern Statute there is no 
legal presumption of a general character against 
"double taxation" in any wider sense. , 

When the Legislature has given’ its attention to 
a separate subject and «made provision for it, the 
*presumption is that a subsequent ‘general enactment 
rovision 
unless it manifests the intention very clearly. -Each 
enactment must be construed in that respect accord- 
ing to its own subject-matter and its own terms. 


Per Page, J.—In the construction of Statutes one myst - 


not construe the words-soas to take away the rights 


‘ which already existed before the Statute was passed. 


unless there are plain words which indicate that such 
C PnoBHAT 


668 . . 

Magistrate, jurisdiction of, enlargement of 
Amendment, whether. —retfospective — Criminal 
Precedire Code (Act V' of 1898 as amended by Act 


Re (0) 


1860), s. 477-A. « 


* Alterations in the form of procedure ‘aye always 


. retrosfectiva unless there fis some ‘good reagon og 
. l i 


.6 f oe 
e 
e 


. and’ sentences in a Statute are to be construed aceord- . 


XVIII of 1928), Sch. I1—Penal Code (Act XBV of . 


^ Vol. 84) | 
Interpretation of Statutes—oconcld. ` ` 


, other. why they .should not be, A Statute dealing 
with procedure applies, prima facie to all actions 
pending & well as future. | 

The ameadment of the Cr. P. O., 1898, in 1923, which 
enables a Magistrate with Fiest Class powers to try 
charges falling under-s. 477A of the Penal Code isa 
matter of- procedure only and the amended Act applies 
notwithstanding that a case was commenced before the 
amended Act came into force. C Ramis Locuaw Sgaw 
v. -JOGESH CHANDRA Das Gupta, 28 C. W. N. 998; (1924) 
A. I. R. (C.) 983; 26 Or. L. J. 353 ; 705 


Public policy. — 

Courts should carefully refrain from extending 
their powers on, grounds of publie policy, that is to 
say, of expediency, and thus encroach on the province 

“ of the Legislature, It is better that the public, if it 
is of the 8pinion that a certain course is opposed to 


public policy, should make its view clear through ` 


constitutional channels, i. e, the Legislature. $ 
Hoonpras MrrHOMAL v. ExPEROR, 16 S. L. R. 150; 26 
Cr. L. J. 234 5 


Jurisdiction. See Crvm Pnocepunx Cope, s. 20 691 
Jurisdiction of Civil and Revenue Courts. See 
BENGAL. EsrarES Partition Act, 8. 7 151 
m Partition of buidings—Sites appertaining 
to zemindari— Procedure. . E 
In proceedings under the U. P. Land Revenue Act, a 


Revenue Court is not competent to effect a partition: 


of buildings. 

- Consequently, a Civil Court is competent to do so, 
although the sites on which the buildings stand are 

. appurtenant to a zemindari shave in a village which 
can only be partitioned by a Revenue Court. Ib is 
possible, therefore, to effect a partition of such build- 
ings, while the sites continue joint. A Mpuran SINGH 


v. PupHaN Man SINGH, 22 A. L. J. 744; (1924) A. E ae 


(A) 854; L: R. 5 A. 244 Rev. 


Jurisdiction of Civil Courts. See Acra 'TENANOY 
Act, s. 79 | 117 


Jurisdiction of Civil or Revenue Courts. See Oun 
` Rent-Actr, Ch. VITA 116 


Jurisdiction of Small Cause'Court, See Pro- 


VINGIAL SMALL Cause Courts Act, Sou. II, gs k 


Land Acquisition Act (1 of 1894), s. 9—Com- 


pensation—Sub-tenant, whether entitled to object. | . 


A sub-tenant even though his interest is npt trans- 
ferable except. with the sanction of the superior: land- 
lord, has an interest in th® land. which is capable of 
valuation and he is, therefore, entitled to be heard 
upon the question of adequacy of compensation when 
the land is compulsorily acquired, CO Jacaviswar 
SANYAL ©. COLLECTOR or GOALPARA, 39 C. L. J. 974 4 


-~ 8; 11 —Acquisition of land for Municipal 
Corporation—Land resumbble for Government with- 
out. compensation —Compensation, award of. 
Certain land was held by the appellant under a docu- 

ment giving a permanent interest.on payment of a 
certain 8 as revenue to Government. The docu- 
ment contained “he following stipulation :—If any 
' portion or the whole of,this land be required for the 
Government we shall give up the same without any 
compensation.” Governmént determined to Acquire 
thé land under the provisions of the Land Acquisi- 
etien Act, for a public purpose on behalf of the 
Calcutta Corporation and the question arose whether 
- œ the, appellant was entétled to any compensaéion ;. 
: LANA 4 
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Land Acquisition Att- contd, 


- Held, that as the land was being acquired by | 
^. Government’ under Land Acquisition Act for the 


Oalcutta Corporation and was not being taken under 
the stipulation contained in the document mentioned 
above for its own purposes, the appellant was entitled 
to compensation, and the question which really arose 
in -the case was, what was the value of a tenancy 
containing 4 resumption clause under which action 
might have been taken, but was in fact not taken 
before the tommencement of the Land Acquisition 
proceedings: 
727 


— S. 18—Civil Procedure Code (Act V of 1908) 





C Besey Kumar ADDY v. SECRETARY OT ` 
- STATE FOR INDIA, 40 C. L. J. 301 i 


s. 11ó-—Government of India Act, 1915,(5 & 6 Geo. | 


“VV, e 61), s. 107—Land. Acquisition proceedings— 
Collector, refusal of, to-refer matter to Court— 


Revision—High Court, power of interference of— ` 


Collector, whether Court subordinate to High Court. 


The High Court has no power under s. 115, C.P. 
C., or under s. 107 of the Government of India Act to 


revise the order of a Collector acting under the pro-. 


-visions of the Land Acqufsition Act refusing to refer 
to the Court an application under s. 18 of the same 
Act by a person interested requiring him to refer the 
matter for the determination ofthe Court. 

Per Schwabe, C. J—A Collector exercising func- 


tions under the Land Acquisition Act down to the. 


point when he gives his award is acting only in an 
advisory capacity and is not exercising any judicial 


function at all but whenhe acts under Part III of the’ 
' ‘Act he acts judicially. It is doubtful, however, if he sits 


asa Court, but even ifhe isa Court, heis not a Court 
subordinate to the High Court within the meaning 
-of s, 115 of the C. P. C. 


Per Schwabe, C. J. (Obiter).— Where a Land Acquisi- 


‘tion Officer holds that certain lands are Crown lands 
and that, thereforé, no compensation is payable and 


` ‘the person aggrieved asks for a reference to the 


Court, he ought not to refuse to refer on the strength 
of his own’ prior decision which the party aggrieved 
seeks to challenge. Such procedure is wholly wrong. 

Per Schwabe , C. J. and Ramesam, J.—It is desirable 
-that the Land Acquisition Act should, be amended 
so as to-give a remedy to the subject in respect of 


in declining to refer and not to leave him to depend 
upon the action of the Government in advising their 
officers. M ABDUL SATTAR v. SPECIAL Deputy CoL- 
LECTOR ViZAGAPATAM, 46 M. L. J. 209; (1924) M. W. N. 
224; 19 L. W.-445; 47 M. 357; (1924) &. I. R. (M) 442 

616 


t.S, 23 —Compensation — Market value, how 

determined. - e. 

The compensation for land acquired under the and 
Acquisition Act is to be determined according to its 
market value, and the best criterion of the market 
value at the time of acquisition are the sale-deeds of 


"possible arbitrary acts of the Land Acquisition Officers ` 


similar lands nearest in date to the acquisition itself. ` 


Pat SECRETARY OF State FOR INDIA v. MANMATHA NATE 


Dey, 2 Pat. L. R 268; (1925) A. I, R. (Pat.) 129 


S, 28 — Compensation —Tenancy-at-will, whe- 
-ther has market-value—Land held under Government 
-Resumption clause—Apportionment of compensa- 
tion. i 


. Even where a tenancy is so precarious as that 

of a tenant-at-will his interest in the land may have 

an appreciable market-value within the meaning 

of s. 23 of the Land Acquisition Act? 
ð 

* 8 " 
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Land Acqulstion Act—concld. 


"Proceedings were ‘taken "t the Land Acquisi- 
tion Act on behalf of the Calcutta Corporation, to ' 


- aequire certain land which was held by the respond- 
* -ent under a lease from. Government containing the 
"following clause “If any portion or the whole of 
this land be required for the Government, we shall 
.give up the same without any compensation” “The 
lease: had continued over a period of $3- years. In 
“apportioning ‘the compensation payable in respect of 
‘the land the Land Acquisition Judge eld that the 
;Government should have besides the capitalised value 
eof-the revenue payable in respect of the land one- 
eighth of the amount awarded as compensatiof : 
o Held, that the distribution made by the Judge was 
-prima ' facie fair. O SECRETARY OF STATE FOR INDIA v. 
Brsoy Kumar Appya, 40 Q. L. J. 303 | 7382 


Landlord and tenant. See LIMITATION Aor, Sox. 


I Amm. 139 ' 586^ 





~ Adverse possession by tenant—Burden of proof 
| —Limitation. | 
. ifa person encroaching upon other land is not & 
- ténant then the mere faci? of his open and continuous 
‘encroachment would prima facie be possession adverse 
to the fullest extent against the landlord. When he 
‘is a tenent it is presumed in the landlords' favour 
that the "possession is only under a claim of a limited 
night, Iž the possession is under a claim which is 


Ja vérso. tothe landlord though only to a limited ex- - 


‘ tent, then for the purpose of the right which the 
tenant, is claiming the. possession of the“ tenant is 


Ro. longer the possession of'the landlord. In sucha . 


;case à landlord coming into Court must show that 
. © "he “has been dispossessed notin the. full sense of the 
“word but in its limited sense within 12 years of the 
io i © Nexsannessa Dini v. ABBAB Moria, 40 C. L. d. 

2 : ^ 657 


^am 


'"Puocepu&s CODE, 8. 146 eS 386 


: Ejectment, ‘sift for-—Rent-note in favour of 

- one member of Hindu fames — Other members, 
. ‘whether necessary parties: 

‘Where a'rgnt-note is signed by a tenant in favour 

‘of one of the members of a Hindu family, it entitles 


if. the’ tenant refuses to com ply with the terms of the 
-rent-note.. It is not necessary, in such circumstances, 
-to join: the other members of the family as plaintifis 
to, the suit, B Gangaram v. BAPUSAHEE, 24 Bom. L. 
R 540; 46: B. 1028; (1922) A. I. R. (B.) 354 : 508 


Inam — Presumption—Permanent right `of 

-- occupancy--Burden of proof —EHEjeciment. su&—-Plea 
of permanent tenancy rejected —Suwit dismissed on 
ground of want of notice—Subsequent suit for eject- 
-ment—Res :judicata— Civil Procedure Code (Act V 
of 1908), s. 1l. - 





.An inam must be presumed to be of the land as . 


7 ‘well: ‘as ‘of-a share inthe revenue and ‘this. pr inciple 
applies also to service tnams. 

~ i.Where in a sui for ejectment the udis am 

interest has been sRown to be in the landlord it is 


not"open to thé defendant to call upon the plaintiff ' 


, to prove that the tenant had not at the dato of the 
suit a’ ‘permanent right-of occupancy. «In such a 
case the burden lies on the tenant to provë that 
his. holding ,is other. than that of à tenant from 
year, “to year. ‘and if.he-is not able to establish this 
he is liable to ejectment on proof of proper notice 
‘fo quit, "€ . 

e a 


- Amal dastak, meaning of. See CRIMINAL : 


477; (1994) A. I. R. (M.) 776 


‘the latter to sue for. possession of the demised property . < 


Landlord and-tenant—contd. : 


In asuit for ejegtment by the holder of & ‘service . 
inam the Trial Court foundagainst the defendant's 


plea of a permanent right.of occupanéy and the 
suit was decreed. On appeal by .the defendant the 
Appellate Court confiStned the finding of the Trial 
Court but permitted the defendánt to “raise the plea 


-of want of notice to quit and dismissed: ‘the’ ‘suit on 


the basis of a finding. that there was. no. proper 
notice td quit. It, however, maintained’ the * lower 
Courjs order that defendant .should. bear all: costs 
in that Court on the ground.that.the * plaintiff- -had 
succeeded in the main cbntention and had failed 


.only on a point taken in'àppeal. In a .Subsequent 


suit by the plaintiff to eject the defendant, the latter | 
again raised the plea that he helda EIDEM right 
of occupancy: 

Held, that the dadus in the „previous guit: that 
the defendant had no permanení right of occupancy 

operated as res judicata in the subsequent suit inas- 
much as the, order as to-payment of costs.by the 
defendant was based on that finding and it was 
open tothe defendant to have appealed against that 
finding. M  VEERASAMI MUDALI v. PALANIYAPPAN, 19 
L. W. 13: 91 M. L.J. 175; 46 M. L.J. 515; (1924) 
M. W. N. 466; (1994) A. 1. R. (M.) 626 . 799 


Lease — Prohibition against- alienation — 
Forfeiture—W aiver of one breach, effect of. 
Where a lessee of a mulgeni lease undertakes “that 


-he shall not, alienate the leased’ property in any way, 
. and there is a covenañt in default rendering ' 


liable to-Surrender the land to the lessor, an outright 
sale by the lessee to a stranger operates as: a for- 


.feiture of ‘the lease, irrespective of whether- actual 


possession: has or. "has not .passed to .the' vendee, 
A waiver by-a lessor of “his -right to evict "on 


-account ofea particular. breach of the conditions’ of 
.the lease dogs not involve waiver ‘of another breach 


on account of a subsequent act giving rise to a fresh 
cause of ,action. M GOPALA ade ^. MUHAMMAD | 
HAMBA, 191. W. 515; 34 M. L.-T. 339; (1924, M. Ges 

: ,. 625 


E ms 
Purchase by tenant of fractional -share in 

village—Tengnc¥, whether terminated —Co-sharer by 

` purchase, whether can oust tenant. 

In a suit for possession ‘of certain lands on the 


_ ground ofthe plaintiffs proprietary title it appeared 


that both: the plaintiff and defendants'were co-sharers 


. jn the village by virtue of their. ‘purchase of certain 


fractional shares but that the plots in suit were held 


. from before these purchages by the father. of “the 


defendants as a tenant-from- as far back as 30.years : 
Held, that-the purchase by the defendants of:a 
fractional share in the village ‘did not terminate: the 


tenancy, nor did the plaintiif acquire ‘by his purchase 


of a fractional ghare, the right to oust the.defendants 
from the ‘tenancy. A d GHULAM v, BHEO MANGAL, 
(1824) A. I R. (&.) 460. + m 639 


————— Sub-lease—Homestead portion df agricultiüral 
holding—Incidents . of tenancy—Presumption. 

In the absence of a. local custom or usgge a-sub- 
lease of the Homestead portion of an agricultural hold- 
ings governed by the provisions >of .the..Bengal 
Tenancy Act, precisely in the same manner as.-the 
portion under actual ‘cultivation. "The answer tothe. 
questión whetlier’a case of this’ description is. governed 
by the Bengal Tenancy Act or by the -‘Transfer*of 


4 


Property ' Act depends upon the natures of thee 


orfginal tenancy and not on the character. of :the 
parcels welad in .the Pos acs Lae Foy iis pur- * 


* 
e : " 


r 


* 


r 


Vol. 84] 
Landlord and tenant—concld. | 


pose it is not necessary to investigfite the actual 
origin of the genancy; it is” sufficient, if it is- estab- 
lished that at the time of the sub-lease the holding, 
out of which the sub-tenancy waa,carved out, was an 
agricultural holding. C Raspapo v. ATORE Dome, 40 
O.L J. 307 . 74 


— ——- Under-lessee, position of, on forfeiture. : 


Where a ,essee has created an under-lease gr 
any other legal interest and the leasa is subsequently 
forfeited, the under-lessee boses his estate as well 
as. the lessee himself. M Gorana’ KupuvA v. MUHAMMAD 
Hamza, 19 LOW. 545;-384 M. L. T. 339; (1924) M. W.N. 
477; (1924). A. I. R. (ML) 776 625 


‘Lease—Lessor's failure to execute proper leasé— 
Lessee, whether entitled to damages—Suit for specific 
performance—Limitation—Terminus a quo. 


The lessee is entitled to obtain damages from the 
lessor on the latter's failure to executea properly 
.Biamped lease. s 


The period of limitation for a suit for specific per- 


plaintiff fora specified term beginring'on a particular 
day begins on that day. N MaxrUMBI v. Anant Ram, 
(1923) À. I. R. (N.) 73 ^7 670 


,oral. See CowTRACT-—PART PERFÓRMANOE 396 
— —Rent payable partly in cash and partly in 
kind or its money value—Tenant, whether’ entitled 


_ to pay money value. | . 

‘Where a lease provided for the payment of rent 
‘partly in cash and partly in kind orby payment of 
its price: | . Va js 

Held, that the tenant was entitled to “pay the 





‘money -valus fixed in the lease in lieu of the paddy . 


in kind. O Orrician Trustee or BENGAL v. BENopE 
Benar ‘Grosz, 51 .C. 943; (1925) A. IR. (C.) ~ 
RU ai . $^ "14 


$ t. , 
Suit between lessor and ‘lessee—-Lessee,.whe- 
elt can deny lessor's title—Evidence, Act (I of 1872), 
8. - * 7 
. The question of the lessor's- title is foreign to'a 
suit for rent or in ejectmeht against the lessee who 
;cannot,be permitted to deny ‘his lessor's title. 
This Rule also applies where the ostensible lessor 


is merely a trustee and liable to account tothe cestut 
que trust. 


Y ' s ‘ EN - 
‘A tenant who had been let into possession.cannot e 


deny his landlord's title, however defective it may be, 
so long as he has not ópenly restored possession by 
surrender to. his landlord. O Srams-up-Din KHAN v. 
‘Fata Swan, (1924) A. I. R. (O.) 309 i 532 


— ——-,unregistered. See Evipence ° 670 


Legal Practitloners—Professional misconduct. . See 
CRIMINAL PROCEDURE CODE, s. 421 0 


Legal Pracéltloners Act (XVIII of 1979); s. 356— 
, Power to frame and publish list of touts—Powqr, 
. whether can be delegated. . 3 l 

 .ltis only the Judges dnd officers, specially men- 
tioned in s. 36 of the Legab Practitioners Act who 
can fyame and publish -lists of touts; they cannot 


- 


.. GENERAL INDEX; 
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Letters Patent (All), cl.10—Civil Procedure Code 
` (Act V of 1908), 0. XLVII, r. 7--Review of judgment; 
' application for, dismissal of —Appeal, whether lies. 
. No appeal lies under glause 10 of the Letters Patent 
of the Allahabad High Court from an order of a 
Single Judge rejecting an application for review of 
judgment. A TiRwan SINGH v. KANHAIYA SINGH, 21 
A. L. J. -341; (1923) A I. R. (A) 356; 45 A. 535 585 
Letters Patent (Bom),1862, cl.18. See Mufast- 
MADAN Law-—WAKF 759 


Letters Patent (Bom), 1865, cl.19. See Munax- 
. MADAN Law---WakF 759 


Letters Patent (Cal), cls. 16, 36— Reference under 

Income Tax .Act—Judges’ differing in opinion— 

Procedure. ` ` 

Per Curiam.—A case stated in accordance with the 
Income Tax Act is dealt with as being theoretically 
speaking, a kind of appeal such as is contemplated by 
cl. 16 of the Letters Patent. The jurisdiction to be 
exercised is inno way related to the Code of Civil 
Procedure and the procedure in case of difference of 
opinion. would be governed by cl. 36 of the Letters 


: ‘Patent and the opinion’ of the Senior Judge would 
formance of a contract to execute a lease in favour of the ^ 


prevail. CO PROBHAT UHANDRA BARUA v. EMPEROR, ol 
O. 504; (1921) A. I. R. (CO) 668 31 


-Letters Patent (Lah), 6l, 10—Stay of execution 


pending appeal--Iix parte order-——‘Final order — 


.. Letters Patent ‘Appeal, whether competent—Denial 


* 


^ 


of justice— Remedy. | 

“9. brought a suit for a declaration that he was not 
bound by a mortgage-decree against his father and for 
an injunction restraining the decree-holder from exe- 
cuting the same. On an application of S, the 
execution was -stayed pending suit which was after- 
wards dismissed. S.appealed to High Court and on 23rd 
July 1921 an-ex parte order was made for the stay of 
of sale. An:application to set aside the order of stay 
having been rejected on 24th March 1922, a Letters 
Patent Appeal was brought against that order. An 
objection was raised that no Le&ers Patent Appeal 
could lie as the order of 24th March 1922 was not a 
“final order’ under clause 10 of the Letters Patent: 

- Held, that if the objection were acceded to, it would 
follow that the appellant would be bound by the ex 
parte order without power to question it and as such 
a result would amount to a denial ef justice, the 


‚appeal could be taken as being one from the order of 


‘in which that appeal should have been brought. 
. BULAGI Mar v. SHAMAS Din, (1923) A. Ẹ R. (DL) oo 


‘23rd July 1921 and the time could be extended a 


5 L. lL. J. 287 ` : 

Letters Patent (Ran.), cl. 13—"Judgment," mean- 
ing of-*Partnership, suit for, dissolution of—Pre- 
liminary decree — Order giving directions to Com- 
missioner; whether "judgment". 

- A decision which affects the merits of the question 

between the parties by determining some right or 

liability may rightly be held to bea "judgment" within 
the meaning of cl. 13 of the Letters Patent of the Ran- 
goon High Court. Butanorder which merely paves 
thé way for the determination of thg question between 
the parties cannot' be considered to be a “judgment,” 


‘nor can a mere -formal order, merely regulating the 


procedure in the suit, or one which is nothing more than 
& stép towards obtaining final adjudication. 

Ina suit for-the: dissolution of partnership after a 
preliminary decree had been passed an ,order was 


delegate th» task of making the inquiry or taking made giving directions to the Commissioner for the 


evidence tot subordinate officer and'the evidence muse 
ba adducéd before the 


TupEROR,o9 Ie 443; 1 Ty, 
un e 


+ 


urpose of facilitating the examination of accounts 


rmer. ° L KrisHóR Ogsnp v. 'by the latter and confining the enquiry W the parti- 
ERE 26 Or. L. J. 318 462 cular purpose of the suit; =e 
+ à e * 


€ + 
- 6 


N 


- 


1108 
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.' ' Held, that the order was one regulating the pro- 


-~ 


eedure in the suit rather than an order determining 
any right between the parties and did not amount to 


a "judgment" within the meaning of cl 13 of the- 


Letters Patent of the Rangoon High Court and was 
not, therefore, appealable under that clause. R Yxo 
EnG- Byan v. Beng Sena & Oo, 2 R. 469; (1925) 
A. Ie R. (R.) 43 TT e 291 


- 


——— — ol. 34—Appeal from decree of Single Judge 


y 


. ` Per Suhrawardy, J.—One joint creditor annnot give 


—Dijference of .opinion— Procedure. 


Clause 34 of the Letters Patent of the Rangoon 


High Court applies to the case of an appeal from a , 


judgment of another Judge of the High Court or of 
the Burma -Chief Court as predecessor of the High 
Court and in case of a difference of opinion between 
the Judges hearing such appeal, the opinion of the 
Senior Judge must prevail. R OHokALINGAM CHETTY 
v. RAMAN OHETTY, 2 R. 587 l 824 
Limitation, commencement of. See Bosp 118 
—— Terminus a quo. See LEASE 670 


Limitation Act (IM of 1908), s.5—Appeal not 
` signed—Haxtension of time. 





Omission to signa -memorandum of appeal by over- 
sight which is otherwise in order and has been duly 
presented is sufficient cause for extension of time under 
8.5, Limitation Act. L M4THRA Das BISHAMBAR NATH’ 
v. Rama Lar Kansur-Natu, (1923) A. I. R. (L.) 402 518 


—— $8. 5,14. See PROVINCIAL SMALL CAUSE Courts 
Act,s.17. . . 538 


= S. 7—-Succession Certificate Act (VII of 1889), 
s. 15—HExecution of deeree—-Sučcesston certificate, 
grant of, efect of-—Limitation, commencement of. 


Under s. 15 of the Succession. Certificate Act, a 








succession: certificate is“ conclusive against persons ' 


owing the debts specified in the certificate and, not- 


withstanding any eontravention of any provision of. 


the Act or other defect, the certificate affords full 
indemnity to allsuch persons as regards all payments 
made in respect of such debts to the person to whom 
the certifibate is granted. i 


The person or.persons to whom a succession certifi- 


onte is granted is or are competent to give a valid. 


discharge to a judgment-debtor against whom a decree 
had been obtained by the deceased without the con- 
currence of any other person and limitation, there-. 
fore, begins fo run against the decree-holder from the 
date on which the certificate is granted. 


à valid discharge for & debt without the concurrence 
of his co-creditors.” a a 

"The Succession Certificate Act is intended. to facili- 
tate collection of debts and to afford protection to the 
debtor from claims of unknown claimants if he makes 
payment to the known legal representatives of the 
deceased creditors. 1 . 

A Court dealing with an application for a succes- 
sion certificate no jurisdiction to authorise an 
applicant to collect a debt on behalf of another “ap- 
plieant. NEA f ; i j 


"Section 7 of the Limitation Act contemplates a case: 


where a decree-holder holds such a legal character as to 
be able in law to give & discharge on behalf of his co- 
decree-holáers. In order to detérmine whether a 
decree-holder is competent to give a valid discharge, 


ohe of the,fests which may be applied 16 can the 
judgment-debtor if he had paid the debt to that . 
0 9 ES SETA RE ees 5 
e x a 
© 
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2 v. KARRI BurMARAJU, 47 M. L. J.535; 20 L. 


* (A.) 876; L. R. 5 A. 530 Civ. 
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decree-holder dit of Court have successfully pleaded 
payment to all the decred-holders in fell satisfaction 
of the deéree? C BinLwaR Briar v. Manomep HABIBAR 
RAHMAN, 51 C. 566; {1924) ACT. R.(C.y 710 


S. 14 —Ejectment through Revenue Courts, 


failure of—Defendants recorded as tenants-at-will | ^ 


—~Njectment, suit for,in Civil Court—Limitation— 
Time spent in proceedings in Revenue Courts, 
whether can be excluded. 


allotted to the plaintifis but remained in possession 
of the defendants who were recorded in the Revenue 
Records as tenants-at-will of that land. Some years 
-afterwards plaintiffs secured the issye of a notice of 
ejectment unders. 45 of the ` Punja 
against the defendants and the latter thereupon 
instituted a suit to contest their liability to eject- 
ment inthe Révenue Court. This suit was eventually 


Certain shamilat land was partitioned and was 


; 204 ` 
8.10. See Crvin Procepure Copz,s.92 631 | 


Tenancy Act . 


decreed, whereupon the plaintiffs, without any delay, i 


instituted a suit in the Civil Court for the eject- 
ment ofthe defendants. This suit was filed more than 
12 years after the date of the partition: 

Held, that the plaintiffs having come to the Civil 
Court immediately after their failure in the Revenue 
Courts and their action in attempting to secure the 
:ejeetment of the defendants in the Revenue Courts 
being a bona fide proceeding in view ofthe fact that 
the defendants were recorded in the Revenue Records 
as tenants under the plaintiffs, the plaintiffs were en- 
titled. to the benefit of the provisions of s.14 of the 
Limitation Act. L Ycsrr ALI KHAN v. ABBAS ALL Kuan, 
6 L. L.J. 522; 26 P. L. R. 27 aT Deus 733 
= S. 18, Sch. 1, Art, 121—Sale of exonerated 

defendant's ; 

suppression of notice of sale—Continuing fraud. - 

A defendant who has been exonerated from the 


decree but*whose property is neyertheless sold in 


execution thereoftis entitled to apply for restitution. 


-Article 181 of Sch. Ito the Limitation Act applies to. 


such a case. e ; > 

` Where oh such an application more.than 3 years 

trom the date of the sale, the petitioner alleged that the 

plaintiff fraudulently proceeded with the sale without 

notice to him and kept it out of .the petitioner's 

knowledge till shortly before the petition: 

. Held, that there’ was continuing fraud and the 

allefations were sufficient to attract the provisions 

Of s. 18 of the Limitatifn Act. M KALLEPALLI DALLAYYA 
W. 606; 


(1924) M. W. N. 759; (1924) A. I. R. (ML) 859 


S.' 19— Acknowledgment—Mortgage-—Redemp- 

tion, suit for, by some morigagors— Statement in 

. plaint that other mortgagors are also entilled to 
redeem, effect of. — * 


A statement made ina plaint in a suit for the re- 
demption of a mortgage by some of the mortgagors that 
their é6o-mortgagors, who have not joined in,the suit as 
"plaintiffs, have a right to redeem the mortgage is an 
admission in réspect of the latte s-right to redeem the 
mortgaged property and ‘amounts to an acknowledg- 

“ment within the meaning of 8.°19 of the Limitation 
Acteof the liability of the plaintiffs themselves to be 





redeemed in the event of their succeeding in the suit. 


A KnaisHNEÉ Misse v. Dwarka PANDEY, (4024) A. ne 


` 4t . * 





^ a e m 
— 8,20, See PARTNERSHIP ee 
e 4 i * 


property — Restitution .— Fraudulent - 


970 . 


391 


* 
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— —— $, 20-s Interest, payment of, by principal, 
whether extends limitdtion against surety—Partnem 
ship—Partner, whether can acknowledge liability on 
behalf of co-partner in transactidh unconnected with 
partnership. '. 

The payment of interest by a debtor within limita- 
tion under s. 20 of the Limitation Act, does not.give 
afresh starting point for limitation against the 
surety. f 6 

Where a partner stands syrety for a debtor In a 
transaction which is entirely unconnected with the 
partnership another partner cannot be presumed to 
nave had ‘any authority to bind the former by 
making or acknowledging re-payments of principal or 
terest within the meaning of s. 20 of the Limitation 
Act, M ABDE ASI, AsKARAN, 20 N. L. R. 140; (1924) A. 
CR. ON.) 411 199 


— ——- 88. 23, 24, Sch. |, Arts. 22, 36— Injury to 

person—Effect of injury, continuance of—Suit for 
- compensation—Terminus a quo. 

Plaintiff sued on February 13, 1922, to recover 
damages resulting from an injury caused to him by 
sulphuric acid being thrown in his face at the 
instigation of the defendant on September 6, 1920. 
As a result of this injury plaintiff had to undergo 
am operation resulting in the removal of his eye-ball 
in July 1921: . : 

Held, (1) that the suit was governed by Art. 22 and 
not Art. 36 of Sch. I to the Limitation Act; 
- (2) that the injury to the plaintiff was caused 
when sulphuric acid was thrown at him and the 
continuancs of its effect up toa later date did not 
make the wrong a continuing wrong within the mean- 
ing of s. 23 of the Limitation Act; 

(3) that, as it was not a case of continuing ‘wrong, 
s. 24 of the Limitation Act did not apply; ° 

(4) that inasmuch as the suit was brought more 
thana year from the data of the injury, it,was time- 
barred. B ABDULLA MAHOMED  JABLI ~v. ABDULLA 
MAHOMED ZULAIKHI, 25 Bom. L. R. 1333; (1924) A. I R.. 
(B.) 290 796 


. s . ` 
«— & 26— Right to flow of water overs another's 
land—Hasement—Burden of proof. 

. Ordinarily no person has a-right to interfere with 
another person’s right to deal with his own property 
as he likes. The right to restrain another from 
exercising ordinary proprietary rights over his own 
land is of the nature of an easement different ffom 
the ordinary rights of owners of land and the burden* 
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‘Section 66 of OC. D..O0., simply makes a suit 
founded on the ground mentioned therein as not 
it does’ not go further; it has not 
the effect of excluding evidence as to the auction- 
purchaser being a benami for another wherever such 
evidence is relevant. 

A sale-certificate .is not essential for the creatfon 


. of title in the auciion-purchaser, Itis merely a piece 
LÀ 


of. evidence. 


S. and’ his brothers were proprietors of a certain 
village. -In execution of a simple money decres held 
by one W.against S., a 2-annas share in the village 
was put to sale and purchased by Z. on the 20th 
June 1894. The sale was confirmed on the llth 


September 1894 and the sale-certificate was delivered 


to Z. on the 3lst March 1900. Z. obtained formal 
delivery of possession on the lith April 1907 
and got his name entered in the revenue papers. 
On the 21st April 1921, S. brought a suit for a 
declaration that he was the owner of the 2-annas 
share on the basis of adverse®possession and that 
the defendant Z. had noright therein. In the alter- 
native he prayed for possession : f 

Held, (1) that as the plaintiff remained in posses- 
sion of the share in suit all along, he had acquired 
& title to it by prescription long before the defend- 
ant obtained formal delivery of possession; 

(2) that consequently the defendant's title was ex- 
tinguished by the effect of the provisions of s, 28, 
Limitation Act ; | 

(3) that as the defendant all through continued in 
the position of a benamidar the proceedings relating 
to the delivery of possession eould not have had the 
effect of créating a title by estoppel in favour of the 
defendant against the plaintiff; 

- (4) that the suit being based on title by prescrip- 
tion, the Court could in determining that title take 
into consideration the fact that the purchase by the 
defendant was benami for the plaMitif; 

(5) that the proceedings being fictitious as be- 
tween the defendant and the plaintiff, they could not 
operate as a bar to the plaintiffs’ acquisition of title 
by prescription ; 

(6) that in the circumstances of the case the plaintiff 
was entitled to a decree for possession; MAHMUDUN- 
NISSA v. ZAHID Raza, 11 O. L J. 466; (1925) A. I. R. (O.) 
20; 100. &A. L R. 1364 98 


—— Sch. |, Art. 11-A—5ale in execution of decree 
—Dispossession of purchaser—Suitto recover posses- 


of proving the existence of such a right lies upon the 4. sion —Terminus 8 quo. 


party alleging it. 


Where a person Claims a right to flow of water from - 


his house on to the property of another he must prove 


&l the points which are necessary to'establish an ease- . 


ment under s. 26 ofthe Limitation Act. |. Bia RAM 
v. Bei Lar, 6 L, L. J. 529 1 


S. 28—Eztinction of title—Re-acquisition of 

possession —Remitter of title, whether possible—Suit 
. on title. by prescription—Purchase, nature of, 
- whether can be gonsidered—Delivery? of formal 





. possession—Title by estoppel—Hvidence asto benamf,. 


whether excluided—Cjvil Procedure Code 
1908), s. 66-—Sale-certificate, palue of. e 
lf a party,acquires title to a certain property “but 
remains out of possession for 12 years durihg which 


periode somebody else is iu possession the latter party ,. 


aquires title by. prescription and-then éven if the 
laWful owner ge-acquires Pos&ession, he is not théreby 
remitted, io his origingl title. . s 


. - e 


(Act V of 1 R. (C) 601. 


- 


A person claiming to get rid of the effect of an order 
under O. XXI, r. 100, C. P, C, is bound to bring his 
guit for such & purpose within the period mentioned 
in Art. LIA of the First Sch. of the Limitation Act, 

But where the cause of action arises subsequent to 
the date of the order made on the application under 
O. XXI, r. 100, C. P. C., as for example by the disposses- 
sion of the plaintiff by reason of the defendant taking 
away the crops growing on the pr&perty, time will 
begin to run from the date of such dispossession. 
C AraRMOYI DASI v. RAMANANDA Sen, 50 C. 311; (1923) A, 

: 876 

Arts. 22,36. See LIMITATION ACT, 
. 796 

Arts. 29, 62,120 —Money deposited 
in.Court by one judgment-debtor—Atigchment by 
creditor of co-judgment-debtor—Swit to recover money 
—Limitation, EK 





s. 23 





x 
* 


a 


^ 


- ® 


* 


. attached by the defendants in exetution of a decreé held . . 
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A sum-of money was deposited. in: Court under . a 
decree against- the plaintiff and one H. .This.sum waa: 


by them against H. Plaintif brought the. présent 
suit to recover, the sum on, the allegation that thé 


whole of it belonged to himself and that the. deposit . 


had been made, by him and not by Zh: 


e 


Held, that-the suit was, governed not by. Art. 29. 
but by Art. 62 or Art. 120 ef Sch. Itb the Limitation - 
Act. N Rajaram v. MuLCHANS, 7 N. L. J. 140; (1924) A. 
I. RON.) 248; 20 N. L. R..189 : 


— Sch. |, Art: 44— Sale. of -minor's property by. 
` unauthorised person—Suit, to recover property 

Limitation-~Punjab Courts Act (VI of 1918), 8. 41 (8) 

<-Appeal, second—Finding that certain person was 

not legal guardian of minor under custom—Certificate, 

whether necessary. ` l , 

When a sale of property belonging to a minor has, 
been effected not by a guardian . of the minor but by a 


4 





. ^ wholly:unauthorised person, a suit by the minor to re-- 


4 


. 


t 
* 


cover possession of. the property sold does not fall - 
within the purview of Art. 44 of Sch. Ito the Limita- . 
tion Aet. pod e cd S rut uan 
. A- finding in such a suit that the person who sold the 
property was not by custom the legal guardian of the.. 
minor, cannot be challenged in second appeal without. 
a certificate under s. 41 (3) of the Punjab. Courts Act. 
-L SADULLAH v. SULEMAN, 6 L. L. J. 516 25 6923 


—— —————— Arts. 48, 49; 145—Depository, 
death of—Suit for articles: deposited —Limitation. 

A suit against a defendant for recovery of articles 
deposited with his deceased: son for safe custody and 
alleged -to-be in defendant's possession is governed 
by Art; 145 and not Art. 48, of Sch. I to the Limi- ’ 
tation Act. $ 2 “ee, | 
. Ina suit to recover articles alleged by thé plaintiff, 
to. have been left in.a house, which he occupied. 
along. with the defendant's deceased son, when he, 
(plaintiff) vacated It, and alleged-to be in defendant's ~ 
possession, the time begins to run only from the date, 
when there is'& refusal to deliver or a denial that- 
the defeadant is in possession: of the articles. M' 
KRISHNASWAMY IYENGAR v. GOPALACHARIAR, 20 L. W. 758i 
(1925) A. I. R,(M.) 185; (1925) M W: N:143 `> 1026. 


—— - Art. 67—Entries of balances struck, 
suit on— Promise to pay interest, effect of —Limita-, 
tion—-Punjab Loans Limitation Act (I of 1904). 

; The fact that the entries of the balances struck by 
the defendant in the plaintiffs book make mention ot | 
the interest being payable at the sahukara rate implies* 
‘a promise. to pay the principal, even. though-there is no 
such express promise. 7 mer Da 

"Therefore, a suit based on,such 





entries is..governed 
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— ——— Sch. |, Arts. 88, 120, See PRINCIPAL AND ~ 
e -AGENT- - - MEE 276. 


- 





— Ar& 118— Punjab (Customs) Limita- 
tion Act (I of 1920), Art. 8—Adoption, suit to. chal 
lenge—Limitation; commencement of-—Knowledge of 
plaintiff-—Registration, whether notice. ` 2 


. "Phe: mere .registration of: a ‘deed: of adoption 
does not amount to notice ofthe adoption to the. 
collaterals of the &doptor who may be interested in 
challenging thé validity. of the adoption. E l 
For the’ purposes of Art. 118 of Sch. I to -tlié: 
Limitation Act, and of Art. 3 of the Schedule attached: 
to thé Punjab (Customs) Limitation “Act of 1920 actual 
knowledge. of the adoption by the plaintiff must’ be’ 


-a 


tM 


established. L GHULAM MUHAMMAD v. Mirza, 5 L, 36877 


by Art. 67 of. Sch. I to the Limitation Actfand is by ` 


the operation of the Punjab Loans' Limitation. Act 
within timeif brought within six years of the date of 
the entries. k, N&RAIN Das v. MIRAN Bakusa, 5 L. 4006; 1: 
L. C. 337; (1925) A. L R. | 


—— — — —— —eArts. 73, 80—N egotiable Instruments 
Act (XXVI of 1881),-s. 21—Promissory-note payable 
at sight, suit on—Limitation, commencement ‘of. ~ 


ran 


(L.) 75; 6 L. L. J. 595.- 524 . 


When a promissory-note is made: “pgyable at sight" 


it must be taken to mean “payable on . demand.” 

‘A suit on a promissory-note which is payable on 
demand 8r at sight is, governed. by Art. 73° or 
Art. 80 of Sch. I to the Limitation Act and 
‘begins togrun from the date of execution of the 
promissory-note. C DURGA PROSAD SER v. KALI Guaran 
Aion. Rr, 40 C. L. J. 84; (1924) A. I. R. (C.) 1065 

. 


r 


(1925) A. I. R. (L.) 25; 1 L. C. 328 
~ = Art, 120. See CiviL PROCEDURE re 


—— Art,-132. See MORTGAGE 539 


——— Arts. 132,148. —Prior and subsequent 
. mortgages, suits on—Sales in execution —Redemption 
suit by puisne mortgagee—Limitation. P NM 
Where a prior and-a ‘subsequent mortgagee, each. 
brought à suit upon his respective mortgage without 
impleading the other as a party and each” purchased. 
the mortgaged property in execution of his decree: 
Held, that the second mortgageé-purchaser acquired 
only the right which he had under his second 'mort-: 


. g. 92 


- 


- 





Sen el 
.* 


gage and could enforce his right to redeem the first. . 


mortgagee-purchaser .by suit only within the period 
of 12 years from the due date of his mortgage as: pro-, 
vided for in Art.132 of Sch: Ito the Limitation, Act., 
M Lak5HMANAN ÜnxTTIAR v. SELLA MUTHU NAICKEB, 
(1924) M. AV. N. 503;. 47 M-L. J. 602; (1925) A. I. R. d 
6 "E" 5á < . SOT 


* 
* 





i -———'Arts. 134,148, applicability of— 
Redemption suit against sub-mortgagee. — ^ ' 
-" Article 134 of Sch. 1 tóthe Limitation Act is only ap- 
plicable to a suit to recover possession of property that 
has been rhortgagéd and' does not apply to å suit for 
redemption of a mortgage..  : i 
“A suit for redemption against a sub-mortgagee as 
such is governed by Art. 148 of Sch. I. “to the Limi- 
tation Act. R Ma Myar Gyr v. Ma Ma Nyan, 2 rd 


= Arts. 139, 144— Transfer of Property ` 

. Act (IV of 1882), ss. 107, 116--Landlord and tenant 
—"Istimrari mokarrari,” meaning 'of-—Assignment of 
lease for. life-—Possession of assignee after death o 


- 


x 





lessee, nature of—Acceptance of rent by landlord, 

effect, of-—Yearly, tenancy, mode. of, creation of— 
. Adverse possession of limited interest, — — 7 00 

The phrase "istimr&ri mokarrari ina patta in. the 
District of Hazaribagh does not per se convey an 
estate of inheritance, but it is ‘open to the Court 
to see whether the terms of the instrument, the 
circtimstances under which it was mage, ‘or the sub- 
éequent conduct of. the parties show the intention 
with sufficient certainty to enable it to pronounce that 
the grant was hereditary.” è~% . 

dn an ejectment suitea defendant can ‘plead tenancy 


and in the alternative possession of a limited interest. 


-. ‘Where after the. expiry of an: 4stimrari mokarraji 


time e 
-oft 


475 landlord recognised the interest of a permanent tenür 
9 


lease the assignhe of the lessee continuestin possession 
demised lands, the yeeipt of rent from him by 
the landlord -will not “necessarily” indicate” that: tha 


* 


- 


4 


* 


- 
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2 AM . . @ . 
in the tenant, nof will, it. show that.the. tenant 
. accepted tffe. position of a-yearly tenant. 


. Suéh'a person who continues in possession of the . 
property by the laches of tl® landlord is, strictly 
speaking, not a tenant at alland his possession is not 
rightful. In such a -case the right to eject the’ 
person who thus continues in possession commences 
from the, death of the original lessee and limitation 
for a suit to eject. him commences from that ,time.. 
“A yearly tenancy under s. 116 of the Transfer of 
Property Act is only crefted by law in favour of the 
originallessee. "The sectión applies only to the case, 


‘of a lease for a fixed term of years and does not apply. 


-of .the lessee. 


to a’lease- for life which becomes extinct on the death 
The representatives or assigns of a’ 
tenant, for elife will not become tenants from. year to. 
year without the forms laid down in s. 107 of the 
Transfer of Property Act, that is, they can become 
tenants from year- to year only by means of a regis- 
tered document. ` : 

A tenant.is not precluded by an admission of 
tenancy from showing that the nature of the tenancy 
asserted .by him te the knowledge of the landlord has 
been for the period prescribed by the Limitation Act 
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càl visits and stayed with the defendant. There was 
no proof that the plaintiff was kept out of possession 
of the properties : * ! . 

Held, that the plaintiff was entitled to a share not 
only in the properties inherited from the father but 
also in all new acquisitions made by the brother 
from the inc¢me of the common property. M Dana 


San v: Azı MOHIDEEN Sanes, 20 L. W. 670 896 " 
ikatan SON. 1, Art. 181. See LIMITATION Act, s. 18 
: dh 970, 


w 


——- ATES. 181, 182, EXD. l—Execition 
pétition, recording of-—Applicationto revive limite- 
, ,tion-——Joint decree. 

Proceedings in execution are not closed by the 
Courts merely recording them and the deeree-holder's 
right to apply for their continuance accrues from day ` 
to-day. . 

A decree for possession of properties against two 


: persons and for money against one of them only is, 


& decree "passed jointly against more persons than 
one" within the meaning (€ Exp. I to Art. 182, Sch. I 
to the Limitation Act, notwithstanding that in one 
clause it is passed severally against one person only. 


An application for execution. against one of the: 
judgment-debtors in such a caseas the above saves: 
limitation as against all. Mi PUTTAYYA v. PUTTANAYYA, : 
20 L. W. 585; 47 M. L. J. 608; (1925) A. I. R. ire 


pro tanto adverse to the right to eject either at will or 

on notice given. The question in such a case is not, 
- what was the right which actually existed at the 
beginning ofthe tenancy, but what is the right which 
the tenant.has openly enjoyed to the knowledge of the 
owner or his representative for the time being. 
manifest'assertion by the tenant to the knowledge of 
the-landlord or.the person representing the landlord's 
interests.of a right inconsistent. with the claim by the 


— — Art. 182—Application for execution. 
—Consignment to record room pending decision of 
another case— New application after decision of case e 
— Previous proceedings, revival of. 


+ 


o 


v 


landlord to treat him as a tenant-at-will or from year 
to year would amount to a-disclaimer of the landlord's 
title. Pat Ramu Racuuya SINGH v. KAMAKAYA Narayan 
Sine, (1924) Pat. 313; 6 P. L. T. 12 id 586 


— — — 86h. |, Art. 144. See Hixpu Law—-Wzrpow 374 


—— Art, 144 —Grove—Sale by grove- 
holdér—S'ubsequent relinquishment in favour of 
landlord — Suit -by landlord to recover possession— 
Cause of. action, when accrues. * . 

` Once a grove-holder makes a relinquishment of the 

grove in favour of the landlord, the landlord becomes 

entitled.fo a re-entry in his own right and not through 

a derivative title from the grove-holder. 

Where, therefore, a grove-holder sold the grove.to 
defendants and subsequently relinquished it én favour 
of the landlord, and the landlord sued to recover pos- 
session thereof : j e 

Held, (ly that the suit was governed by Art.144 of 
the Limitation Act; and the cause of action arose 


"when the grove-holder relinquished .his right in 


favour of the plaintiff-landlord ; l 

"(2y that the dispossession of the grove-holder by 
the: vendee-defendants was of no” consequence in 
determining the question of limitation. O MAHABIR 


— Páxsnav.v. Ram Kuyar, 10 O. & A. L. R. 890; L. R. 5 


A. (0) 177 
20. tí a 


237 





——— —- Art. 144—Muhammadan | brothers — 
Tenants-in-cohmon— Exclusion—A dverse possession, ' 
Unless there be something to show that óne tenant- 
in-common’ was "excluded from enjoyment of the 
common . properties to his knowledge for mere than 
12 years, he would be entitled to a share in them. 
» Plainjiff and.defendant who were two Muhammadan 

brothegs acquired certain properties from their father 


* .by inheritance in he. Province of Madras. The 


+ 


pleipfiff was a trader at Rangoon but made periodi-. 


2 » 
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Certain property was attached in execution of a 
-decree for costs, while a suit for mesne profits was 
pending between the parties. The judgment-debtor 
then applied for stay of execution pending the deci- 
sion of the suit and was directed to file security, but 
he did not do so and made anether application which 
the Court with the consent of the decree-holder 
consigned to the record room and directed the attached 
property to remain under attachment “until the deter- 
mination of the mesne profits case.” The same order’ 
was .passed in the original execution case but the 
words “until the determination of éhe mesne profits 
cage"'were omitted. On the determination of the 
mesne profits case the decree-holder again applied for 
execution: . 

Held, that the order of the. Court amounted to an. 
interruption of the execution proceedings not attri- 
butable to the decree-holder himself and consequently 
the néw application of the decree-holder was mercly 
one to revive the previous exeeution proceedings and. 
was not afresh application and was not consequently 
time-barred. O ZANIN ALI v. SHarr ULLAH, 10 O. & 
‘A. L. R. 978 $c ue 4 1027 


Art. 182— Decree, sale in execution . 
of—Decree-holder purchaser, dispossession of—Ap- : 
plication for sale of other property—-Revival of 
execution proceedings—Limitééion, starting point of. 


The decree-holder was himself the purchaser at a 
sale held in execution of his decree and this sale. 
was confirmed on the 15th June 1916 when 
final satisfaction of the decree was entered up and 
the execution case was struck off. In 1920 the decree- 
holder again applied for execution of his decree by 
sale of other properties of the judgment-debtor 
alleging that the decree was wholly funsatisfied and 
he took nothing, inasmuch as he was fined for 

". < i . ‘ 
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Limitation Act—eoncld, — . 


+ E Y ' . 
criminal trespass. when he- went into possession -of the 


property he had brought at the previous sale: 
‘Held,’ (1) that the decision of the Criminal Court 
was not equivalent to a declaration by the Civil Court 


that nothing had been obtained at the execution sale; 


(2) that the application could not be considered as 
one for revival of previous execution proeeedings. 'O 
"rd SARMA KHANUD v. Sontr Bogporom 40 0, L. J 

: "U e 983 


+ soh. 1, Art. 182 (B) Civil Procedure Code 


* (A& V of 1908), O. XXI, r. 2—Execution of decree 


" A. L R. (R) 26 


«Application to certify payment, whether 'step-iu-— 
“tid of execution—Application, when can be made 
_ —Limitation—Applicatiow for execution, dismissal 
: of, as barred by limitation—Certification of payments 
. —Fresh application for execution, whether maintain- 
- able—Res judicata, f P. 

An. application by a decree-holder to certify a 
payment made by the judgment-debtor to account 


of the decree is an application to take a step-in-aid! ' 


of execution within the- meaning of Art 162 (5) of 
Sch. I to the Limitation Att. 
: An application by a decree-holder to, certify pay- 
ments made within three years of the decree, may: 
be made at any time within three years from the 
dates of such payments, and, if so made will afford 
the decree-holder a fresh starting point for liniita- 
tion within the meaning of Art. 182,.el. (5) of Sch. Y 
to the Limitation Act. oo 
, Where. an application for execution is dismissed. 
as being barred by time, but certain payments are 
subsequently certified and a fresh application for 
execution is then presented, the dismissal of the 
previous application does not operate as res judicata 
on the question of limitation. R MAUNG Law San v. 
Maune Po THEIN, -2 R. 393; 3 Bur. L. J. 235; (1925) 
$ : 369 


— Art. 183—Cwil Procedure Code 
- (Act V of 1908), O.e X XI, v. 16—Application by 
' assignee for transmission of decree; whether operates 


|” to extend limitation—N otice to judgment-debtor, effect 


- of. - 
' An applicafion by the.assignee of a decree for 


an order that-a certified copy of the decree to-' 


gether with a *certificate of non-satisfaetion' be. 
transmitted to a certain Court for execution and 
the order passed thereon directing the .transmis- 
sion of the decree and granting leave .to proceed 
with the executjpn, do not amount to a. revivor 
and do not operate to extend the period of limi- 
tation for execution of the decree under Ar}. 183 
of Sch. I to the Limitation Act, - 

Until an applicatior for execution is made there 
is no. need for -the judgment-debtor, even if notice 
has ‘been served to him, to appear and contest 
the application of the assignee. He can-wait until 
the assignee seeks to execute the decree. © SALAUDDIN. 
v.AFZAL BEGUM, 39 O. L. J. 590; 280. W.N. 963; 
(1925) A. I. R. (C.)23 ` - 68 


Lower Burma Lanti Revenue Rules, r, 107-G, 


applicability of —Digging earth for bricks without” 


licerise—Contractor, whether liable. 
. A contractor who carries out the digging of clay 
for making bricks whether with his own’ hands or 
through labourers, without a license, is equally guilty 
of an offence tinder r. 107-G of the Lower Burma 
Land Revenue Rules along with the person respon- 
sible for the digging of clay. R Kasvpin v. EMPEROR 


3 Bur, L. J. 145; 26 Or, L. J, 265 329 
i * 9 : E i - Z . 
E 2 


-INDIAN CASES. © tt; 


Madras Clty Municipal Act (IV of 1919), ss. 99, . 
155, 157-—Budget meeting of Corporation—Motion . 
-to reduce property tax—Pgstponement by President: 
till after discussion’ of itéms of- expendi®ure—Sub-: 
sequent motion, ruling out of, legality of —Statutory | 


balance—Procedure—érregularity—Relief of party 
aggrieved—Specifie Relief Act (I of 1877), s. 45 
—Mandamus, writ of. ` - 


Atam geting of the Municipal Councillors of the 


Corporation of Madras to consider the "budget, a 
Couneillor' wanted to move a reduction of the tax on 


property by one per cent.; but the President asked him . 


to moye it after the consideration of the items of 


expenditure by the Council. After the discussion of . 


items of expenditure, the resolution was moved and 
seconded but was ruled out of order by the President 


as it was likely to involve à breach of the condition ' 


in s. 155 of the Madras City Municipal Act “as to the 
satutory requirement of one lakh to be shown as balanca 
in the budget. The applicant then proposed a resolution. 
to the effect that reduction of half per cent. might be 


made in the property tax and if the financial posi- ` 


tion would not admit it, to suspend certain other 


proposals for increased expenditure.” The resolution: 


was ruled ont of order. On an application for a writ 
of mandamus against the President under s. 45, 
Specific Relief Act, to direct him to allow the resolu- 
tion to be discussed at a meeting: 


. Held, (1) that the items'of expenditure which 
"were dealt with first were provisionally dealt with 
on the assumption that a reduction might have to be 
made in them if the income was to be reduced; 

(2) that a .postponement of the discussion of the 
reduction of the income did' not result in a final 
decision as to expenditure ; - 


(3) that the -President having deferred the con- 


sideration of «he reduction of the tax, till the ex- . 


penditure was discussed, he was not entitled to ‘rule 
out.the motion without any discussion, “or without. 
the Council beifig given an opportunity of consider- 
ing whether om the merits that ‘proposition was 
sound or unsound; |, . 

- (4) that there was a violation of a right, which 
the applicant hdd, as a rate-payer and.as a Councillor, 
the denial of which was a proper ground for an 


'order directing the President of the Corporation to 


allow the petitioner to exercise his statutory right of 
moving a proposition otherwise valid. M In the 
matter of Tue Crry MUNICIPAL Act & Sp. Rir. Act, 20 
L. W. 580; (1924) A. IR. (M.) 868 842 


—4. —— s. 110, Sch; IV, Part. I, r. 7, proviso— . - 


` “Gross income" and “gross income received in or from 


the city," meaning of. 2 
' The expression “gross income received in or from 
the city" in the proviso to r. 7, Sch. IV, Part II of 
the Madras City Municipal Act does not include 
income arising out of business transacted outside 


Madras, the proceeds whereof are transmitted and- ` 


received by the agents of an, incorporated company 
in Madras where they have their head office, . 


- The expressions "gross profits” and “gross income" ` 


mean the difference between the prife-at which the 
goods are ‘sold and the costepriceof the goods at 
Madras without making allowance fof commission and 
cost of establishment and other charges. M. . BEST & 
Co. LTD. v, CORPORATION or Mapras, 46 M. L. J. 508; 


20 L. W. 847; (1924) A, L R. (ML) 754 c. 102 » 
Madras ‘Civil Rules of Pragtie, r.14; Sel Givin. 
.. PRocEDURE Cope, O. XXXII, r. 3, ° #968: 
e 
' o 
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Madras Estates Land Act (I of 1908), ss. 5,' 


125—Mortgage by vyot after Act inpart considera- 
tion.of earlier mortjage—Gale in execution of decree 
on later mo#igage—Decree for rent and sale there- 
under— Priority. . 

. .in 1909, after the Madras Estates Land Act came into 
operation, a ryot, executed amortgnge to the plaintiff 
of properties im his holding,a portion of the consider- 
ation being money due on an earlier mortgage of 1897. 
Plaintiff brought a suit on the renewed mortgage, 
obtained & decree and brought the properties to sale and 
purchased them himself, Inthe meantime the landlord 
had also brought the propefties to sale in execution 
of a rent-decree against the defendant and had pur- 

‘chased them himself. On a question arising between 
the, purchasers tinder the rent-decree and the mort- 
gage decreeas to which purchase prevailed: 


Held, that the plaintiff by taking a further security. 


that was already charged upon 


in 1909 for his "sl 
could not be takenthereby to 


the land did not an 


have intended to give up his rights under the earlier” 


deed and that the plaintiff's claim must be treated as 
under an encumbrance “created before the passing of 
the Act" within the.meaning of s. 125 of the Madras 
Estates Land Act, and he was, therefore, entitled to 
rely on those rights as against defendant who was a pur- 
chaser in a rent sale and whose rights must, under s. 125, 
be tréated as subject to those of the plaintiff. M 
SREEKANTA SUNDARARAMIAH 7, TADIXAMALLA VENKATA- 


sUBBIAH, 46 M. L. J. 380; 19. L. W, 537; (1994) M. W.. 


N. 320; 34 M. L. T. 107; (1924) A. I. R. (M) 619 788 


Madras Local Boards Act (XIV of 1920), s. 221— . 


-Money due under contract, whether can be recovered 

summarily. . 

Money due to a Municipality under & contract 
cannot be summarily recovered by the Municipality 
under s. 221 of the Madras Local Boards Act of 19920. 
M MAHABAB ALLI KHAN v. Presrpent, TALUK Boan, 
Kunxoor, (1924) M. W. N. 545; (1924) A. I. R. (M.) 898; 
26 Cr. L. J. 261 : 325 


Malabar Law—Nambudris-—Special custom, plea of 
,— Proof—Nambudri illom—Widow, position of. 
Parties prima facie governed by Hindu Law must 

make it quite clear in their pleading &nd when issues 

are framed and witnesses are summoned that they 
intend to prove a special custom; otherwise the trial 
will be conducted throughout on the assumption that 
the ordinary Hindu Law. applies. : 

Nambudris of Malabar are governed by Hindu 

Law, which generally speaking is the law laid down 

‘by the author of the Mitakshgra except so far as ij 

is shown to have ‘been modified by usage or custom 

having the force of law. : 
‘A custom to the effect that the last efficient mem- 


ber of a Numbudri family, irrespective of sex, assumes ' 


the right of management with all the incidents ap- 
pertaining to the right in Hindu Law is a -special 
one and must be specifically pleaded im the trial and 
proved. X , 

A Nambudri widow who is the sole surviving 
member of her illom is in the same position as any 
other Himdus widow. M NALANNAD w., KANIURAMPARE 
Ravunt ‘Nair, 47 ML. J. 686; (1924) M.°W. N. 792; 20 
L. W. 876; 35 M. È. T. 127 973 


Master and servAnt—Damage done by servant— 


- Master, liability of —Evidettce— Finding of Crintinal 
--Cottri—CÜivil action, evidence in. 

elhe lighjing ofa fireon open bysh land, where it 
may ready spread to adjoining property and causé 


serious damage, isan oferation necessarily at&ended 
with great, Banger, - end a proprietor who. executes- 
* "4 * € 


* - m e 
4 e . 


GENERAL INDEX. 


.Master and servant—coneld. - - 


(A) 579; L. R. 5 A. 441 Civ. 


‘debt secured by-the mortgage. 


1118 


such an operation is bound to use all reasonable pre- 
cautions to prevent the fire extending to his neigh- 
bour's property (sic ugere tuo ut alienum non ladan, 
And i£he euthorises another to act for him, he is bound, 
not only to stipulate that such precautions shall be 
taken, but also to see that these are observed, other- 
wise he will be responsible for the consequences, 

The finding of a Criminal Court cannot be treated 
asevidencein a4ivil action between different parties. 
R Maune Pein v. Ma Tug News, 2 R. 549 1009 
-Mesne profits, when can be claimed." 

Where a person who has acquired title to posses. 
sion of certain property does not take steps to get 
delivery of possession, he is not entitled to claim 
mesne profits for any period prior to the date on 
which he takes steps to obtain possession. Pat Hanr 
Monan Pnasuap v. MUHAMMAD ltasuiDUL Hagos, (1924) 
Pat. 268; 5 P.L. T. 616; (1924) A. I. R. en 

0 


Minor. See LIMITATION Act, Sog. I, ART. 44 923 


—Necessity—Debt ineurred for payment of 
‘land revenue—Estate, whether liable—Court, power 
of, to grant.adequate relief. 

When a debt is advanced and utilised for payment 
of the Government land revenue that is owing by the 
minor proprietor of an estate, it is borrowed for a legal 
necessity, and the Court can give the creditor a decree 
for re-payment of the debt with interest out of the 
estate itself. ; 

The Court has authority to grant such relief as, on 
the facts held proved, it considers the plaintiff to be 
legally entitled to, even though no specific prayer to 
that effect has been made in the plaint. Lacunt 
RAM v. PAHLAD SINGH, 7 N. L. J. 199 580 


, sale in favour of. See TRANSFER or PRoPERTY 
Act, s. 55 (5) (d) 626 


Mortgage—Joint property—Undivided share, mort- 
gage of—Partition—Mortgagee, rgmedy of —Substitut- 
ed security, how determined, 

.A mortgagee is entitled by substitution to pursue 
his remedy against the share or property which hig 
mortgagor has obtained under partition. 

The true way to find out the substituted security 
is by determining the ratio which the value of the 
share owned by the mortgagor in the mortgaged pro- 
perties at the time of thé partition bears to his actual 
share in the entire property. 

‘Per Sulaiman, J.—1f a number of co-sharers own 
undivided shares in a number of villagés constituting 





e an estate and one of such co-sharers mortgages shares 


in some of the villages.only and as a result of a subse- 
quent partition the villages are re-distributed, it ig 
just and equitable that the charge should attach 
to that fraction of the share allotted to the mortgagor 
which represents the share mortgaged by him origi. 
nally. A. Suro PRAKASH v. ALA-UD-DIN, (1924) A. L R, 
599 

Mortgage decree—Sale in execution, effect 

-of-—-Different properties under mortgage—Liability 

to rateable contribution—Sutt to recover surplus salen 

proceeds—Limitation Act (IX of 1908), Sch. I, Art. 
' 182. 

Generally speaking a sale in execution of a decree 
extinguishes a mortgage but a purchase by the mort. 
gagor himself does not extinguish other mortgages on 
the property. n 

Where several properties are mortgaged to secure 
one debt they are liable to contribute rasably to the 


4114 


Mortgage—concld. l i 

Surplus sale-proceeds of asalè held in execution of 
a mortgage decree are money charged upon immove- 
able propérty and a suit for recovery thereof is 
governed by Art. 132 of the Limitation Act. O CHANDRA 
Kunwar v. Suro Davar, 11 O. L. J. 707 539 


«— Mortgage-decree, sale in execution of—Declara-. 
tory suit, when maintainablé-—Spectfic Relief Act 
(I of 1877), s. 42, els 
_A suit for a mere declaratión that the property in 


suit is not liablé to be sold in execution of a mortgage- . 


decree is maintainable when tho plaintiff is in posses- 
ssion of the property and was not a party to the mort” 
gage decree. R Ma Nyon v. CHITHAMBRAM CHETTIAR, 2° 
R: 572 1007: 


— -— Redemption, suit for—Compromise in Settle- 
ment Court, whether creates mortgage. - we 
A mortgagee made an application tothe Settlement - 

Court in whichhe alleged that the mortgagor was 

recovering the entire amount of profits of ‘the mort- 


- 





gaged lands without allowing any deduction for the. 


interest due;to the mdrtgagee under the mortgage 
and prayed that the terms of the mortgage might 
be recorded in the Settlement papers. This was 
followed by a compromise whereby the profits of the 
mortgaged property were fixed at acertain sum and 
the mortgagee was made liable to pay the balance of 
the profits after deducting the interest due to him to 
the mortgagor. The compromise was accepted and 
“was recorded by the Court’ and was followed by 
entries inthe khasra:.  . 

-Held, that the arrangement arrived at between the 
parties amounted to the creation of a fresh mort- 
gage, which was sufficient to support a suit for re- 
demption. O BALAK DasauxpHi v, Deputy Coss- 
SIONER oF Fyzapap, 10 O. & A L. R. 886; L. R.5 AL” 
(O.) 161; 12 O. L. J. 60, | 150 


— Redemption, suit for—Possession 
“ant as owner—Butlen of proof." 


Where a person who has been in’ possession of 
certain property as ostensible owner for a long time 
is sought ¢o0 be redeemed on the allegation that he 
is a mortgagee, the mortgage. must be proved by 
very good evidence. R Maune Po Nr v. Ma Suwe Kr; 
2.R. 397; (1925); A. I. R. (R) 7 e 873 
———— Sub-mortgagee, possession of—Payment t9" 

mortgagee with notice of sub-mortgage, effect of. 

-A sub-mortgggee in ‘possession is entitled: to retain 
his possession until the sub-mortgage has. been re- 
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Motor Vehicles: Act (VHI of 1914), 8, 5. Ses: 
. -PENAL OODE, 84279 `- poe 1, 253 
Muhammadan Law—Bivorce, proof e$f—Deed.' of 
divorce explained to witnessés—Oral divorce; whether 
- effected. . ae Se. Ac 
In order to effec? a valid divorce under Muham- . 
madan Law all that the law requires is that the words  ' 
of divorce pronounced by the husband’ should show à: 
clear intention on his part to dissolve the contract óf: 
marriage, wy : M ruo d 
Where a husband executes’a deed:-of divorce and: 
explains the contents of ,the deed to the witnesses, 
the explanation does pot constitute -a valid“oral’ 
divorce under the Muhammadan Law. R KarnswTHER', 
AMMAL v. Ma Mr, 3 Bur. L. J. 172; 2:1. 400; (1924) 
A. I. R. (R.) 363 ; o 77 178* 
— —— Gift for upkeep of.tomb. Sse MUHAMMADAN ` 
Law—-WakF > - - “759: 


— ——— Wakf—Sadakah—Charitableé ` objects, what: 
dre—Daaboodi Borah community—Mosque and tomb 
of saint, whether  charitable—Gift ‘for upkeep of” 
tomb, whether charitable—Chandabhoy, whether saint. 

_-~Trusts—Trustee, accountability of; principle of— 
_Trustee, infallible, position of-—Mullaji Saheb, posi- 
tion and -privileges of —Mullaji, whether universal’ 
owner of  Daivoodi Borah- community—Sardar ` 

_Saiyedna Taher Saifuddin, whether Dai-ul-Mutlak 
—Original Side of Bombay High Court—Suit relat- 
ing to Muhammadan wakf—Law applicable—Gov- 
‘ernment of India Act, 1915, (5 & 6 Geo. V, c. 61), 

`- s. 130—High Courts Act, 1861; (24.& 25. Vict, c. 101), 
ss. 8, 9, 1l— Letters Patent (Bom), 1862, cl: 18— 
Letters Patent (Bom), 1865, cl. 19. ` 

` A suit relating to a Muhammadan. wakf on>the 

Original Side of. the Bombay. High Court,. must. 

under the conjoint effect of s. 130° of the. Govern- 

ment of India’ Aet, 1915, ss. 8, Sand 1l of the-High- 

Courts -Act, cl. 18 of the Original Letters Patent" 

of the Bombay High Court, 1862, cl: 19 of the: 

amended Lefters Patent of 1865, and cols. 28 and.” 

36 of the Supreme Court Charter, 1823, be decided 

accórding to "justice and right", and it is a matter 

of justice and gight and also a matter of. justice, 
equity and *onseienee, that the provisions of the 

Muhammadan Law should be applied to questions 

raised in a Muhammadan. community’ rélating’ to a 

Muhammadan mosque, and tomb. i 2 
Under the Muhammadan Law a gift for charity 

may take two forms, viz, either by way of` wakf, 

which? signifies an endowment or else by way of 
sfdakah which signifiese a donation. 


L 


deemed and a payment to the mortgagee with notice ® A gift by way.of sadakah indicates that the special 


of the sub-mortgage can not affect him. RMa MYAT 
Gyr v. Ma Ma Nyvas, 2 R. 561 984 


usufructuary—Redemption suit. See Evri- 
468. 


Suit. See CIVIL Proozpurs Cops, s. 60 (1) (c) ` 
oe : 749 
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Mortgages auctign-purchaser—Agricultural land— 
Apportionment of rent. : . 
Where rents in respect of an agricultural land are 

- payable in a fixed quantity of produce at ihe endof the 


agricultural year, & mortgagee auction-purchaser, who, 


enters into possession before the rents fall due, and 
gives notice to the tenants of his right to- recover the 
same, i$ entitled to the entire rents for the year. ‘Fhe 
landlord cannot claim apportionment unless there are 
any equifies im his favour. R. U Kyaw Zax v, Au Dos, 

3 Bur, L. J. 191; (1924) A. I RH. (R.) 365 
iP . E * 

E -æ 

. : j - 
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motive of the gift is to acquire religious merit or near- 
ness to God. vo Neo a e 
Again a gift under the Muhammadan Law may be 
made either directly or by means of' a trust. i 
All works of religious charity or public utility 
not condemned by the Muhammadan religion are: . 
objects of wakf. But the particular objects intend- 
ed must be indicated with a~reasonable. degiee' of, 
precision in order that the Courts of British India <. 
may give effect to the endowment. A E 2. 
"Merpetuity is not essential forfa charitahle gift. - 


-A donation may be charitable just as' well as'an 


endowment. But, if the donat$on cau wholly be 
applfed as income, it i$ often unnecessary to con- 
sider whether it is charitable and thus withia the 
exception to the rule against. perpetuitigs. 2e 
* The majlis ceremony, the oras feast- and illuminar 


4 


tions in. honour of a sain are valid objects: o£ - 


. charity among the Dawoodi Borah ecommuftity *- 
* E 2 4° A 


. T n e 
4 ` 
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Muhammadan Law--concld. : 


. z > A LÀ E 
"The togb of a Dawoodi Borah saint is charitable. 
and gifts for its perpetual upkeep are valid charit- 
able gifts. - $ - ud 
Seth Chandabhoy is regarded as a saint among 
the Dawoodi Borah community and his mosque and 


- 


tomb ‘are wakf properties of which the MullajiSaheb . 


isa trustee. 


' British Government brings to its subjects as a 
general rule, - liberty of the person, liberty of con- 
science, liberty of speech, liberty to own property, 
and équality of man in “thé sight of the law. But, 
the liberty granted to one subject must not be used 
.to'the detriment ‘of another subject. The principle 
sic ülere tuo ut alienum non lodas is applicable to 
rights as*well as property. In. other words, liberty 


myst not degenerate into license. Hence thé law has - 


to impose restraints on those who misuse the privi- 
leges of^g free citizen. Sothat in theory the highest 
and the most sacred personage is amenable tó the 
criminal and civil law of the country, though it may 
be unthinkable -that he. would commit any offence or 
other breach of the law. . i : 


'Similar'principles apply to trustees. The foundation 
of the law of trusts is that the trustee is trusted. 
` Hence the greater the trust, the more unthinkable 
does it become that the trustee will violate it. And: 
yet the law has to impose restraints on the guilty 
or negligent trustee and to give its assistance to any 
honest trustee who requires it. But the existence of 
these civil restraints is no more a slur upon the 
honest trustee, than the existence of criminal re- 
straints is upon the honest citizen. Hence the in- 
fallibility.of any particular individual does not affect, 
his theoretical legal position in the slightest. 


* ” 

A -theoretical- accountability affects the doctrine of- 

infallibility no moré than the theoretical criminal. 

liability does—that is, not at all* Neither could 

materialise, except under unthinkable circumstances. 

. The testofa trustis not whether the alleged trustee 
can eyer. commit a breach of. trust. i 


One essential of a trust is that it- should-be im- 
perative." lf a man can carry out or not carry out. 
the alleged trust just: as he likes; then there is no 
trust. In other words, if he is entitled:.to put the, 
money into his own pocket, he is not a trustee known 
' to the law. | i 


Where charity funds are utilised by a trüstee- 
towards the acquisition of -a property, the cherity, 
“might claim a proportionate share of the property. 


The theory that the Mullaji is the owner of. the. 
bodies, minds; souls.and properties of the members 
of the Dawoodi Borah community is unfounded in 
fact and bad in-law.  .. ° ; 


The tenets of the Dawoodi Borah community and 
the position and privileges of the Mullaji Saheb dis- 
cussed. a : | 


Sardar Saiyedna Taher Saifuddin is the r cularly 


` appointed Dat-wl-Mutiak of the Dawoodi Borah com-. 
munity. B AuvocAfge-GENERAL or BOMBAY v. YUSUF 
ALLI EBRAHIM, 24 Bome L. R. 1060 . 2, 759 


e — — .. WIII—-Probate not taken out—Waill, whether 
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 Mus$álman Wakf Valldating Act (VI of 1913), 


203; (1924) A. LR. (R) 356 - 


115 . 


* 8. 3. (a)—" Family," meaning of—Waqt—Reserva- 
_tion of ultimate benefit to poor, absence of, effect 


of —Reservation, whether, can be implied —Muütawalli, | 


possession by, necessity of. 


The word “family” in sub-cl. (a) of s 3 


of the Musalman Waqf Validating Act includes only. 


those -persons residing in his house for whose’ 
maintenange the author of the trust is mainly res- 
ponsible.' Distant collaterals such as cousins in the: 


4th or 5th degree cannot be regarded as falling within" 


this description. | ^." 
“A settlement created for the benefit of the members 


. of- the. settlor’s family which contains no reservation 


either express or implied.of any ultimate bencfif to 
ihe:poor.does not amount to a valid wagf under 
the provisions of the Muhammadan Law or of the 
Musalman Waqf Validating Act. ^ | . | 

Under the Hanafi:Law on the failure of.all the 


.objeets.of a wagf no ultimate reservation or rever- 


sion in favour of the poor can be implied. 
Under the iiuhammadan Law a wagf is 
if the wagif does not divest Himself of the dedicated 
property. -Where the séttlor himself is the muta- 
walli under the settlement he must assume posses- 
sion -of the: dedicated property as mutawalli, andi 
there must be some outward proof of the change of 
capacity in which he holds possession of the property, 
O AnpuL Manup Kuan v. Nawazisu Ant Kuan, 10 Ò. 
& A. L.. R. 896 152: 
Negligence-—Clausetsafeguarding against negligence 


E 


of 'employees, construction of. 


_A clause in an agreement intended to safeguard s 


party against the negligence of employees must be 
explicit to that effect. = ' 


A receipt granted by a firm of Dry Cleaners con, 


tained the following clause:— “Clothing cannot be claim- 
ed in ease of any accident. by fire or if things get torn:” . 


Held, that the literal meaning of the clause was that ` 


a return of an article could npt be claimed if it happen-, 
ed to get torn, and that such a construction being. 
absurd and unreasonable could not be adopted; 

(2) - assuming that the clause was intended to mean 
that damages could not be claimed for tearing, the clause 
should be coristrued as meaning that the safeguard 
arose-only in case of such accideptal tearing as might 
easily happen even if all. reasonable care were taken. 
R: HOLLANDIA PINMEN v. H. OPPENHEIMER, 3 Bur. L, J. 

| 274 
Negotlable 

S. 21. See LIMITATION Act, Scu. I, Arr. 73 478 


——e—, 5. 118. See PROMISSORY-NOTE, SUIT on 866 


invalid 


o 


* 


instruments Act (XXVI of 1881),. 


Oaths ‘Act (X of 1873), $s. 9, 10, 11—Civil Pro-. 


cedure Code (Act. V of 1908), O. XXIII 

Agreement to be bound by oath, effect of —Adjust- 

ment—Procedure. D ; 

. Where one party-.to a suit agrees to be.bound by. 
the oath of a-particular person and the other party 
accepts the .agréement, it amounts to a complete 
adjustment of the suit. ° 


, tT. Somes 


Plaintiff sued for the recovery of certain property as 


the heir of a deceased person to whom the prope 

belonged. Defendant set up an oral Will by the Nea 
in his own favour. . During the course of the trial 
plaintiff stated that if a particular witness, who had 
already been examined on behalf ef the defendant 


e can, be: proved. 


tated th that the d 7: : 
A Muhammadan Will can je ey at the deceased had made a Will as 


be proved even though 


“alleged by thedefendant his suit might be digmiss 
its Probate has no9 been taken out. R èa NYUN vi, e The proposal was accepted by the kendang Na a 
ORANG BAN OusTTIAR, 2 R. 572 . . 1007. person indicated in the proposal took tbe required oath,- 
A : : .. * ^" 6 Pe 
8 N 3 > . 
F "n " T * 


` 


* 455; (1924) A. L R. (O.) 442 
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The plaintiff objected that the statement made by the 
witness on oath indicated that the Will was not valid: 
. Held, that at the time the proposal was made by 
the plaintiff the question between the parties was the 
existence, and not the validity of the Will, and that 
the existence of the Will having been established con- 


clusively by theagreement of the parties on the oath. - 


taken by ‘the witness, the suit was capable’ of being 
decided on that point alone and was.liable te dismissal. 


O HAMID ALA v. NAGI ALI, 27 O^ C. 217; (1925) A L. 
ih : » 729 


B. (0) 100 .. . 


MT TNT 11—Oath, what amounts to—Admissions - 


mbade before certain deity, whether binding. 


- The purpose of an ozth is not to call the attention - 


of God to the witness, but to call the attention of 
the witness to God. 

- Whatever words or ceremonies are used in im- 
posing an oath. it will be binding, provided it 
involves in the mind of the witness the bringing to 


bear of super-human retribution in case he utters a 
falsehood. : EE. 


- Where one party offers to be bound by the oath of 


another and the latter takes the oath in the manner- 


required, the former is bound by the oath. If the 
latter has told an untrue story the party making the 
offer would be in a position to prosecute him for 
perjury, and in addition to that the party taking 
the oath would run the risk of being visited in this 
world.and the next by such punishment as he 
believes is provided for those who take a false oath. 
In a suit for partition" the plaintiffs offered to be 
pound by the admissions and denials of the defend- 
ant made before the Deity Lachmi Narsinghji: 
Held, that the oath was binding under s. 11 of the 
Oaths Act, inasmuch as, it amounted to an oath in 
the proper legal sense of that word., O INDAR Prasap 
v. JAGMOHAN Das, 10 O. & A. L. R. 538; 11 O, E 
4 


Oudh Rent Act (XXII of 1886), s. 3 (3)—' Land, 
- whether includes trees—Occupancy decree giving 
right to ve-plant trees—Right to transfer, whether 


` _ conferred. 


‘Apart from special contracts: or customs, ‘land’ as 
defined in the Oudh Rent Act includes ungathered 


e produce of land, whtther spontaneous or not and. will, 


therefore, include trees. 


Plaintifis, zemindars, sued: for a declaration that the : 


defendants were the owners of the wood only'in the 
trees in the plots gn suit, and had no transferable 


rights in those plots except that they could take away ` 


the wood. It appeared that the ancestor of the defgnd- 
ants had obtained a decree for occupancy rights declar- 
ing that although he could not sell he had the right to 
occupy and re-plant trees should any die or be other- 
wise removed: : 

~ Held, that the 
owners ofthe trees and did not possess the right of 
transferring them; and the plaintiffs were, therefore, 
entitled to the relief claimed. .O Mumnaxwap HAYAT 
Kuan v. Suras BALI Swen, 10 O. & A. L. R. 952 
L. R. 6 A. (0.) 2 : ' 1005 
——— — Ch. VII A, scope of—Suit for declaration 
that defendant is not muaf holder—Jurisdiction 
—Civil or Revenue Court. : s l 

` Chapter VII A ofthe Oudh Rent Act is not con- 
fined to cases where the relationship of landlord and 


» 


tenant exists between the parties.. Suits under the . 


Ohaptereare; however, intended to be restricted to cases 

where the relatioffs between the parties are based on 

some contract er grant, a pue 
e 

2 | s 

m" : 


INDIAN OASES, 


cognizable by Civil Court. 


“A. L. R. (0) 121; 10 O. L. J. 45; 


R 
-(1925) A. T. R. (R.) 30 


defendants were not out-and-out . 


Oudh Rent Act, 1886—concld, . 


A suit by ‘a landlord for a declaration that the 


holder is not a muafi holder of the’ property in suit 
ond does not enjoy any sort of right therein, is not 
O UMAN RAWAN PARTAB 
BAHADUR Sram v. Hunnaza, 11 O. L. J. 481; (1924) 
A. L R. (O) 433; L. R. 5 A. (O.) 190 .116 


—À $.,107-H.. See U. P. Lann REVENUE AOT, 8. 


m 


——— S 154 (2)—Under-proprietor, lease by— 
` Rent, liability for. j = 
Section 154 (2), Oudh Rent Act, renders the transferee 

from an under-proprietor liable for rent, but it nowhere 


says that the under-proprietor shall cease tobe liable . 
. for the rent. Whether he would cease to be liable or not - 


must depend on the nature of the transfer. Foe instance 
in the case of an out and out sale he would clearly 
cease to be liable. xm 
But a tenant or a lessee who execute a sub-lease 
does not thereby become absolved from .his li- 


ability to pay the rent due from him to his landlord 


nor is there any reason why an under-prodrietor should, : 


be in a different position. O SprcraL MANAGER COURT OF 
Warps, BHOGAITAPUR Estate v. GuLZARI LaL, 9 O. & 

(1923) A. L R. (0.) 
175; 26 O, O. 381 377 


Pardanashin lady—Deed of seitlement—Suit for 
` cancellation of decree—Defendant, what must prove. 
_ Where an old pardanashin lady sues for the cancella- 
tion of a deed of settlement executed by her the burden 
is on the person in whose favour the deed was execut- 
ed to prove not only that.the deed was explained to 
her but'also that she really understood all the pro- 
visions and the true nature of the ‘deed. G Buota 
Natu SEAL v. BHUTHNATH Sen, 40 O. L. J. 393° 490 


Patnership. See LIMITATION Act, 8. 20 199 


Partner, whether can sign pro-note on behalf . 


of firm—Authority, proof of—Part payment made. 
z 2 effect of-—Limitation Act (IX .of 1908), 
"s. 20. - 


. In the case of: a tiading partnership there is im- 


plied authority for one partner to bind the others'by 


signing a pro-note. | 
A person having general authority to pay the 


.àmount.of a claim has aythority to make part pay- 
ments to prevent time from becoming a bar to the claim. - 


Rata SINGH v. BAGWAN SINGH & Sons, 2 R. 267; 


391 
Penwl Code (Act XLV of 1860), s. 34. See ORI- 
MINAL PROOEDURE CODE, 8. 237 ^ , 708 


s. 40—Under special or local law—Offence 
under rules of special or local law, whether in- 
- cluded. : A ee 
Obiter.—W hether*an offenee is punishable by virtue 
ofthe provisions ofa Special or Local Act .or under 
the rules framed under the powers conferred by such 
Act for, imposing penalty, it is an offence pünishable 
under the Act within s. 40 of the Penal Cede B 
PANDU Yrrgu Sávawt v. EMPEROR, 26 Bgm. L. R. 971; 
(1994) A. I. R. (BJ) 489; 26 Cr. L. J. 250' 250 


$9. 83—Plea of immature "understanding, 
when can be raised— Questibn of fact—Jury, duty 





of—Judge, whether can exclude consideration—Mis-° 


direction. e 


e. e 
Anjecused person cannot be debarred from, the 
* defence allowed him by s. 83*ofe the- Pena 


because of his ignorance of Court psocedure, — 


gad c. 


L Code, .* 


i Vol, 84] 


- Penal Code- contd. ; NE 


-them to decide 


- 
» 


The question whether the aceffsed was or was not 
capable af understandifig the nature of his act can 
only be decided by the Jury, and the Judge cannot 
exclude this consideration frgm the Jury. he does 
so his summing: up amounts to a misdirection. 

Once a plea that the accused was of immature 
understanding is placed before the Jury, it is for 
whether the accused ‘had guilty 


knowledge. O Emperor v. ALI Raza, 10 O. & A. L. 
R. 788; 26 Cr. L. J. 310 . 454 


— ——— $8. 107, 114,171-F, 465—Criminal Pro- 
cedure Code (Act V df-1898), s. 196—Hlection— 
Abetment of attestation of false signature-sheet— 
Offence—Intention—Sanction of Local Government, 
absence of, effect of. i a 
Where two provisions defining different offences, one 

specific and the other general, are applicable toa case, 

the specific provision ought to be applied in preference 

to the general one. " e 
Under certain circumstances an offence under 

5. 171-F of the Penal Code may also fall under &. 465 

of the Code, but where this is so the offence should 

be treated as one ‘under the former section and not as 
one under the latter section. 

Where the law says that it is a condition prece- 
dent to a prosecutionin respect of certain offences 
that a sanction must be obtained from the Local 


Government, it is not open to any subordinate autho-- 


rity to override the provisions of the law by say- 
ing that the offence also falls under a different 
definition and that, therefore, the offender may be 
prosecuted without any sanction. eee 

There is an essential difference between a reckless 
act for which 8 man may be held civilly liable, and 


a criminal’ act for which he may be punished by. 


imprisonment or fine, 

In order to amount to abetment within the mean- 
ing of cl. 3 of s. 107 of the Penal Code, the aid 
given must be with the intention to aid the com- 
mission of a crime. The mere giving of aid will 
not make the act of abetment an offence if the per- 
son who gave the aid did not know that an offence 
was being committed or contemplated. A Rau NATH 
v EMPEROR, 22 A. L. J. 1106; L. R. 6 A. 25 Or.; 26 Cr. 
L. J, 369 714 

- $, 120-B,° See CRIMINAL PROCEDURE CODE, 

8. 287 70 


; : 8, 124-A—Sedition—Keeper of preşs—Know- - 





ledge of contents of pamphlet—Presumption. s 

For the purpose of s 124-A of the Penal Code, 
knowledge by a printer ofthe nature of the miter 
printed is a question to be determined ‘on the par- 
‘ticular facts of each case. 

In the case of-a small pamphlet the title page of 
which contains seditious matter prominently display- 
ed, and which is printed ina smalb press, the know- 
ledge of its contents by the keepcr of the press may 
be presumed. L Ras Saran Dar v. Emperor, 26 Cr. 
L. J, 302 j ; 446 
——.98. 124-A, 153—Sedition, trial for—Evi- 

deuce of previous sedition, whether admissible. 

As'a general rule in sedition cases eviddhce of 
previous seditipn ie inadmissible. But it is open 
to the prosecution wheye the accused himgelf tries 
1p ahow that he is a well affected mam, because 

e has been particularly making loyal speeches, to 
prove &hat he has been in thee habit of making sedi- 
tious» speeches.. Also the ‘speech, the subject’ of 


charge, enay be of suh .8 character that its méan-- 


* ® 
a - ^ s 
* 
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ing is not patent, It may contain obscure political, 


. social or historical references elucidation of which 


may besought from previous speeches of the same 
accused. In sucha cace previous speeches would be 
admissible. $ EMPEROR v. GovINDANAND, 16 S. L R. 
156; 26 Or. L. J. 304 448 


— — — 84 147—Criminal “Procedure Code (Act V 
of 1898), s. 144—Injunction granted by Civil Court 
—Collectér, power qf, to dissolve injunction— Persons 
resisting act contrary to decree of Civil Court— 
Offence. ie 


In a suit for injunction to which the Secretary of 


State was a party, a decree was made restricting the 
defendants, including the Secretary of State, from : 


cutting -a certain embankment, subject to the condi- 
tion that if certain works were not carried out by 
the plaintiff by a certain date, tho injunction would be 
cantelled; and the. defendants would be entitled to 
cut the embankment. On plaintiff's failure to carry 
out the works ‘mentioned in the decree, one of the 
defendants made an appligation to the Collector who 
passed an order under s. 144 of the Cr. P. C., directing 
the plaintiff and the public jointly to abstain from 
interfering with the cutting of the embankment. 
The defendants and the Police then proceeded to cut 
-the embankment and the plaintiff and certain other per- 
sons resisted such cutting, with the result that a riot 
ensued in which persons belonging to both parties 


. were injured and one of them was killed. Plaintiff 


and his party were charged with an offence under 
s. 147 and were convicted; the common object specified 


in the charge being the enforcing by means ofe 


criminal force or show of criminal force a right or 
supposed right in respect of.the embankment which 
had been ordered by lawful authority to be cut and 
‘compelling by: means of criminal force or show of 
criminal force the persons concerned in cutting the 
embankment to omit to cut the embankment which 
cutting they were legally engitled to do: 

Held, (1) that the order of the Collector passed under 
s. 144 of the Cr. P. O., did not in terms amount tc 
an order directing the cutting of the embankment” 

(2)thatthe Collector as representative*of theSecretary 
of State was a party to the decree of the Civil Court 
obtained by the plaintiff and thatehe had no author- 
ity to determine that the injunction issued by the 
Civil Court had been dissolved owing to the failure 
of the plaintiff to carry out the works. specified ir 
the decree ; 

(3) that the injunction granted by the Civil Court not 
having been re-called by that Court was still in force 
and fhat, therefore, nobody had any authority law- 


` fully to cut the embankment¢ 


. e) that, consequently, the plaintiff and his party ir. 
resifting the cutting of the embankment were no* 
acting in pursuance of any unlawful common objec 
‘and could not, therefore, be convicted of an offence 
under s. 147 of the Penal Code. C ABDUL JALIL 2. 
Experor, 28 O. W. N. 732; (1924) A. L R. (CO) 996; 
26 Cr. L. J. 279 . 343 
$, 161—Bribery by publie servant—'¢ oe 
act," what is—Karnam promising to get land for 
villager. 

In a charge under s. 161, Penal Code, it must bo 
shown that the accused took the bribe as a motive 
for doing an official act. There isa nice distinction 
between what is criminal and what is departmentally 
reprehensible. A public servant canenly he punished 





e >. 
* e. 
. 


. dark 


gis ` E z 
Penal Codé—éontd. 


under the Penal Code when his act fulfils all the 
conditions of an' óffence as therein defined. . 
^. Where a village Karnam receives a'bribe from. a 
villäger for recommending and getting -him land on 
vast, no’ offence -under s..161 of the-Penal Oode'is, 
06mmitted, since neither recommending . nor- getting 
dakrhasts is-an official act of a Karnam. „M PULIPATI 
VENKIAH v: EMPEROR, 30L W..618; 47 M.» L.-J: 662; 


_ (1924):M. W. N. 894; "(1924) ACT. AR. (ML) 891; 26 Or: p 
396 “940 





of los Civil Procedure Code (Act V of 1908), s. 185 

—--Witness returning from- Gouri- a against 

- arrest, extent of: 

:.The protection. giver by s. 135 of 0. P: o. to.a 
witness against arrest.“ while. returning . from -such 
Tribunal” ‘cannot be availed of by a witness to return 
"by any route he pleases. . His return must be straight 
from the Court to the place whence-he came in obedi- 
ence to the summons. . Tt is not open to him to dictate 
.as to how far out of the straight Toute he may or 
may not go. - 

, Therefore . if a Se while returning to: his 
destination adopts a different route and stops in the 
way his arrest is no offence under s. 166, Indian Penal 
. Code. -A BEHARI SINGH 1 v. EMPEROR; Pad L. J 638; 





-46 A. 663; (1924) A. I. R. (A) 676;.L . R5 A. 94 Cr. 
:26 Gr. L. J. 240 . 64 
s. 171-F. See PENAL Cope, 8. 107 714 ' 





PT to obtain “s signature slip "—-Offence.: 
An act to: amount -to “an attempt must -be such 


e that if not prevented it would, complete the offence. 


"It is thé application for a’ voting paper by a 
wrong person that has'been made punishable under 
ts. 171-F of the Penal “Code. An application for'a 
"signature slip". which . would: entitle the.. voter to 
obtain a voting paper would not amount toan attempt 
to ‘obtain’ a voting 
8.:171-EF. „A MALKHAN vium EMrPEROR, 22 A. L.. J. 
1102; 22 A. L. J. 1102; 26 Cr L. J. 359 ` 711 
ss. 179, 228—Criminal Procedure Code 

(Act Vof 1898), $. 480— Witness refusing to answer 

question—Insult or Anterrüption—O ffénce Appeal 
'"—Proéedure. | 

During. & trial ‘in 'the- Court, of Session, accused 
was ‘examined ds a ‘witness, and: in ‘answer. to. re- 
peated questions by the Court as to’ what a certain 
‘other witness had told him regarding’ the’ occurrence 





the accused persisted in saying. "He named no’ one," | 


and refused: to give’ any. further, answer." He was 
convicted of sn.offence under s. 228°of* the Penal 


d on proceediiigs taken under s. 480 of the Cr.. 


.H eld, that the ‘conduct of the accused did not fall 
under 8. 228 of the’ Penal Code but came under s. 
179 of tlie Or. P. O. and asthe Sessions Judge could, 
have taken action undér that section, the conviction 
‘Gould örn appéal be'àltered- to - one under. s. 179 of 
ihe Penal Code. A Haz Narain v. EMPEROR, 22 A. 


Lg. 1100; L, R. BA. ef4 Cr; 26 Or, L.J. 354 706 





79. '213—Gratification to screen offendér 
ae punishment—Ingr edients of offence. 

or a conviction under s. 213 ofthe Penal Codé it 

4s necéssary.to éstablish that there has been, acon- 

cealment of an,offence ‘orthe screening . of a person, 

from légal punishment or. the - abstention from pro- 


‘ceeding against’a person x ae of Pemeing him 


“fo legal punishment. : ^. 
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consists’ inthe comp 


$5, 16 6, 342. Public ou Die d f 


.$S.. 171-F, 511—Attempt, what amounts to— 


per within: the meaning of’ 


a- ry pe 
- LI T v ad [4 * P s 
n 


ns. 


* 


The offence const&uted by g. 213 “of the Penal Code °° 
consists in the corrupt motive which is brgught into 
play as much asin the delay to criminal justice. It 

oupding. ofan offerce by some 
agreement not to bring. the criminal to justice, .and 
this section intends to punish those who make a pio- 
fit out of.a publie wrong: If the facts found in the case 
prove that, there has been an actual compounding of.an 
offence and there is superadded to it'an-aecéptance or 
attempt to obtain or agreement to accept a gratifi- 
cation or . restitution as a‘ copsideration for the com- 
“pounding, the offonce is: made out.. Actual conceal-' 
“ment or screening even for a short time may be süffi- 
cient, but there must be somé concealment, or screening 
‘actually proved. If such is proved, and there is 
further the acceptance of, or attempt to obtain, or ' 
agreement to accept, the gratification or restitution as 
‘a consideration for the same, the offence is complete. 
"The fact that the very same person subsequently did 
‘prosecute even to conviction would not purge the 
‘offence. © Hem CHANDRA MUKHERJEE v. EMPEROR, 40 
`O. L. J. 278; (1925) A. I. R. (C.) 85; 26 Cr. L. J. 345 
- 8 216—Harbouring proclaimed offender 

Pr osecution, what must prove. | 

-Ina trial for an offence under s. 216 of the Penal 
- Code itis the duty of the prosecution to prove that 
-the accused knew the proclaimed offender to be a 
"person: for whose apprehension an.order -had been 
made by competent authority. L HARNAM SINGH v. 
. Eupzror, 6 L. L J. 478; (1925) A. I. R. (L.) 103; 26-Cr. 
“L J. 4103 ` 1055 
— —-— $$. 216, 216A—Guiving edi to proclaimed 

offender — Dacoity, acquittal om charge of —Harbour- 
. ing-such persons, whether offence. 

A’ conviction under s. 216-A of the Penal , Code 
cannot stand for harbouring persons‘ who. have been 
due of the charge “of dacoity brought 8g gainst 
‘them, , 

"The mere giving of a meal to a proclainiéd ondêr 
‘is not an offence within’ the-meaning of s. 216 of the 
Penal Code in the- absence of any evidence. to-the 
effect that: the intention of the accused was -tọ pre- . 
vent the offender from being apprehended. 1 Huk4M 
“SINGH v. EurzRon, 6 L. L. J. 481;-1 L. C. 326; 26 Cr. 
-L. J. 410° ; 1050 
— S. 235— Possession of instruments for coun- 
- terfeiting coins—Intention of accused— Burden of 

po PE incapable of striking complete coin 
Offence, 

TEAT of instruments and materials cap- 
abẹ of counterfeiting coins is no offence. To con- 

-stitute an offence under s. 235 of the Penal Code, pos- 





session of such instruments should be with the inten- . 


tion of counterfeiting coins and the intention must be 
-proved to establish the charge. 

Where itis not, proved that the ‘materials in the 
possession of the ‘accused Were such as could be used 
for the purposes of counterfeiting, a conviction under 
s. 235 of the Penal Code cannot be sustained. 

The onus of proving the fitness of the materials for 
the purpose of counterfeiting and of the intéhtion ‘of 
the: adeused to use them for that putfose lies -on-the . 
prosecution. ' 

Wheré' ‘the materials foma in the* possession of the 
accused ‘are incapable of stfiking .a complete coin it 
cannot be inferred against the accused . that his.intef- 
tion wasto-manufaetuge coins. L KmápiM Hugsain 4 
EMPEROR, : L. 392; (1925) A. L R. (LJ 22;, 26 pr. t : 


“Wok 84) ——— 0 
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> S, 27 9--Motor Vehicles Act 
s/-5-—Rash and negligent, driving. 
on wrong fide of voad. —Offence. 


:^'Aecused, while driving a motor car on the wrong 
. Side of.the road at-a blind corner between two roads 
:of-cóhsiderable traffic came in collision with a motor- 
‘bicycle and-caused damage to the side-car of the 
.:bicyele: p pere : 

"Held, that the accused was guilty of an offence under ` 

B. 279 of the Penal Code. e 

Section 5 . of Act 


d * 


di GÉNÉRAL INDEX, © 
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[VIII of 1914), 
0f car—Driving 





against the accused. had been established. O Area 
Lat v. Exprror, 27 O. OC. 188; (1925) A. I. R. (O) 
18; 26 Or. L. J. 225 » 49 


e s 

'—— 8. 302—Murder of woman—Buried orna- 
ments, disclosure of, by accused—Inference of guilt. 
Where a person charged with the murder of a 

- woman, digs up ornaments belonging to the dgceas- 

. ed, buried in & place that does not belong, to him, 

. nor is in his possession, the only conclusion that 
can be drawn from his” having shown the place is 
that he knew that the ornaments were there and not e 
that he had stolen the same or had aetually participat- 

.ed in the aet of concealing them there, and tbee 
‘fact is not sufficient to prove his guilt. L RULLIA 
Tax v. EwxPEROR, (1923) A. I. R. (L) 438; 5 L. 2 

1 ; 3 


VIIT of. 1914 refers to a person 
. who is driving a car -in` a manner which would in 
--ordinary. circumstances. be.proper, but which is im- 
. proper-owing to: the special condition of the road on 
“which he is.driving af the time.  'Phe'section does 
nót cover the case of a person who is not on the right 
: pide-.0f the.ro&d, which is-always and in-every con- 
‘dition ámproper.-.S Yar Magowrp v. [urcror, 16 5. 
L. R. 147; 26 Cr..L. J. 253 E 253 
.————— 88 300; Excep. 1, 302—Grave and 
."midden provocation— Burden of proof —No premedi- 
tated motive—Fault of accused—Sentence. 
. The burden of proving that the accused acted under 


gudden:and grave provocation which deprived him of 
the power of self control lies on the accused. . 


J. 395; 26 Cr. L. J. 25 


-————— $8, 302, 304, 325—Assault by several ` 
persons—Single blow fracturing skull—No evidence 
as to who strucie blow-—Common intention—O fence. 
Four persons set upon another'and beat him with 

- lathis. The latter died as the result of a single blow 
on the head, which fractured his skull, but he had no 
. other grievous hurt. There was no evidence as to 
which of the assailants had struck the fatal blow: 
: e D s it was impossible to hold ps ps . 
"Where the accused, a young man of 90, had no assal ants ha any common intention to cause death, 
. sufficient motive for a neda murder and the dos oe n2 pen that n of them knew that 
“probability was that there must have been some (2) th i th 2 e Kd doses teach 
violerit.quarrel between him and the deceased : ., () that the common intention of the assailants was 
— Held, that it was not a case for the-capital sentence. . $0 EIV€ the deceased a good threshing, and they must 
- LPreTRI v. Eperor, (1924) A. L R. (Li) 654; 6 L. L. have known that grievous hurt was likely to be caused; 
J. 323. 98 Gr. L- J. 349 — : 653 . (3). thatas it was not known which of the assailants 
seed bin Pa had struck the fatal blow, they could only be convicted 
—— $, 302. See CRIMINAL PROCEDURE CODE, 
1 . = 








8. 
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——- S, 302-—Heavy billet of wood—Death caused 
‘by blow on head—Murder. 
. A person who in the absence. of grave or sudden 
- provocation, strikes another person on tle head with —Absence of -eye-witnesses—Aitenpt to murder— 
"mg-heavy billet of wood, must know that heis likely to Grievous hurt—Benéfit of doubt—Self-defence, plea 
fracture that pérson's skull -and to cause his death and of." 
_is, therefore, guilty of murder. L Kesar SINGH v.. Two persons fought with each other with sharp 
.EwPzROoR, 6 L; L. J. 527; 26 Cr. L. J. 398. 942 weapons and were so severely wounded that their 
—— LL $8. 302—Murder— Circumstantial evidence— Ying depositions had to be taken. They recovered, 


` of causing grievous hurt. L Darra Ram v. Daya RAM, 
. 0924).A. L R. (L) 654; 6 L. L. J. 317; 1 L. C. 297; 
20 Or. L.J, 381- 861 


` ——— SS, 807, 326— Evidence Act (I of 1872), o 
s. 105—Fight with sharp weapons—Serious injuries 


. Duty.of presecution—Weakness of defence, effect of. 


' PerdEazic Hasan, J. C. and. Kendall, A. J. C.— 


Tho “weakness: of the defence in answerto a charge 


however, and each was charged with af offence under x 


s. 307, Penal Code. There were no eye-witnesses to the 
fight, and each of the accused was convicted.on the cvi- 


ia 


dence of his opponent, the corroborative evidence of the 
wounds and the admission of each of the accused that 
he was wounded in the fight: 
Held, (1) that if either of the accused had died in 
consequence: of his wounds, it would not have been 
permissible to convict the other of murder on the 
‘facts ag established, because he would have been 
entilted to plead that the case came within Exception 
: 4 to s. 300, Penal Code, and would have been entitled---~—~~ 
to the benefit of a reasonable doubt; 3 4 
(2) that, therefore, neither of the accused NE. 
legaily be convicted of an attompt to murder under 
8. 307, Penal Code; ^ 
(3) that, as under s. 105, Evidence Act, the burden 
of proving that he acted in self-defence, was on each 
. accused, under the circumstances neither could estab- 
. lish the .défence, and each could properly be con- 

victed under s. 326, Penal Code. R NGA Po Tuatk 
v. EPEROR, 2 R. 558; 26 Or. L. J. 409 ° 1049 
ss, 319, 328—Dhatura, administration of 
“as lové philire—Intention—Offence. a : 


icannot.be allowed to-bolster up a weak case fer the 
«prosecution. The prosecutiog-must not only establish 
„the guilt of the accused, but it should be established, 
-beyond any reasonable doubt. 

Per Kendall, A. J.. C.—Where ,certain facts are 
“proved: ón the. side. of the prosecution and the accused 
«instead of explaining them denies that they are facts, 
the Court is bound to take notice of his attitude in arriv- 
cing atits decision. . : 

_, At was found as: established that the accused and the 
: deceased left the house of the latter together on a certain 
evening “shortly, after sunset.. The next morning the 
zdead body ofthe.deceased .was discovered ina field at a 
short ‘distance -fro his house. ‘The medical evidence 
showed that.death had occurred at the most within 
_ the two hours ;from ehe time when the deceased left 
“bis house. ‘There’ was some slight evidence ag to a 
notiye which the, accused might have for doing away 
:withthe deceased: .  . ; -7 
.. * Held, Pet:Neave, A.J. C. and Kentlall, A. J. C. (Wazy — 
Hasan, J? C.,-dissenting), that the charge of murder. : 
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When: dhatura is given to a young. girl as. à love 

hiltre with the intention of persuading her to fall 
in love with the accused and there is no intention to 
cause hurt to anybody, the act of'the accused 
- does not -constitute an offence under 8.328, Penal 

‘Code, but the accused must be deemed to have had 
< knowledge that the administering of the drug was 
likgly to cause hurt within the meaning of s. 319 of 
the Penal Code. A Anis Bea v. EMPEROR, 2L A L J. 
844; 46 A. 77;, (1924) A. I. R. (A.) 215; 26 Or. L. 2 22 


—— ——-$9s. 320, 325--Grievous hurt—Sufferer 

| dying before expiration of twenty days. 
e “The designation in s.320 ofthe Penal Code of “a 
-, hurt as grievous which causes the sufferer to be, 
during the, space of .twenty days, in severe bodily 
pain, or unable to follow his ordinary pursuits applies 


- 


only when such effect actually lasts fora period of - 


twenty days, and not. when the sufferer dies.before 

that period has expired. L MAHINDER Sinan v. Em- 

PEROR,26 Or. L. J. 294 — 438 
s. 366—Kidnapping for purposes of mar- 
riage—Minor incapüble of giving consent—Consént 
of guardian not obtained —Ojfence. 





. A Muhammadan girl of 10 or 11 yearsof age was " 
handed over by her mother to the accused . and the 


. mother consented to the marriage of the accused with 

her daughter. The marriage was performed but 

“the girl did not consent to it, as she was not 

capable of giving her consent, nor had the consent 

~ of her brother been obtained who was her” guardian 
for marriage under the Muhammadàn Law: : 

Held, that the accused was guilty of an offence under 

. 8. 366 of the Penal Code. -C AHMED BEPARI v. EMPEROR, 

` 26 Or. L.-J. 290 |^— 434 


Ei 





that bricks had been abandoned-— Offence.. 

Accused removed some bricks from a^heap of 
bricks which had been left lying untouched for eight 

ears and was convicted of theit: : 

Held, that it was not unreasonable on the part of 
the accused to suppose that the bricks had- been 
abandoned by their owner, and that having acted on- 
that honest belief, he could not be convicted of theft, 
R Takır Tug v. Emperor, 3 Bur, L. J. 197; 26 Cr. 
L. J. 291 i 5 435 


+ 
E 


- 


—-——- 88..379, 429. Theft of cow—Subsequent 
killing—Double conviction, whether legal—Assisting 
in skinning carcass, whether offence. : 

Where theft of an animal has been committed, the 
mere killing of if afterwards by the person who 
stole it for the purpose of eating it himself cannot 
add another offenck. $ | 

A person assisting others in skinning an animal 





stolen and killed by them is not guilty either under - 


< s. 879 or under s. 429 of the Penal Code. Pat Hous- 
AIN BUKSH v. BMPEROR, 3 Pat. 804; (1925) A. L R. (Pat) 
26 Oz. L, J. 217 341 


$s. 380, 448— T'reasuré-trove, discovery of 
—House search to find out coin—Use of 
Report to Police—Intention to cause wrongful loss or 
wrongful gain—O ffence. ; 
Where & treasure-trove is found iq a field in a 
‘ willage, and the owner of the village, on receiving 
`, informatiop, searches thè houses of villagers who 
. shared the treasure-trove to find out the coins, using 
force under a claim of right, and then has the dis- 
covery reposted tothe Police, he ig not guilty of.an 
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s.37 9—Thefi— Removal of. bricks—Belief 


_force—. 


SON . [1924 
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offence under s. 380, but under s.:448; Penal. Code 
only, as his adt does not show.an intention to cause 
wrongful loss or wrongful gain to-anybody. Pat’ 
THAKUR PRASAD SINGH v. EMPEROR, 2 Pat. LR, 
(1924) A. I. R. (Pat) 665; 26 Or; L. 3:282 . 


r 
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_ ~~ 8, 896. See EvipENGE Aor, s; 114, tnr. (b) 647 - 


——— — S, 402—Assembly for committing daĉóity:— 
.. : Members of one party split up—Arms and ammuni- 
,Gon—Aceused, whether guilty. .-- 2. . c 0c 


- - Fifteen men were seep approaching a village and 
split up into three bands just outside the village. Sub- 
sequently different members of these three bands. were . 
caught and found to bein possession of arms and 
ammunition, and none .of them could explain his pre- 


" 


- 


: sence at the spot: : 

Held, that they were members of a*party and had 
collected for the purpose of committing dacoity and: 
were consequently liable to be convicted under s. 402, 
Penal Code. A. Buorav. Emperor, 22 A. L. J. 1028; 
. L. R. 5 A, 156 Cr; (1925) A. L R. (A) 62; 26 Or. IL. J. 380 
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S. 408—- Evidence Act (I of 1872), ss. 106, 114 
Property entrusted to servant —Pailure to account— 
Presumption—Criminal misappropriation. 
Where property, is entrusted to a servant, it is the 
duty of the servant to give a true account of what he 
“does with the property -so entrusted to him. .If such 
servantfails to return the property or to account for 
_it, or gives an account which is shown to, be false and 
- incredible, it is ordinarily a reasonable inference that 
he has ‘criminally misappropriated: the property so 
entrusted to him and, dishonestly converted it to his 
own use. In such cases the Courts are entitled +o 
- draw hostile inferences and presumptions from :the 
action and statements of the servant. .R Soxa MEAN 
v. EMPEROR, 2 R. 476; (1925) A. I R.-(R:) 47; 26 Cr. 
J.267 ` : : - 331 
$.415—“Delivery of property," meaning of 
- Cheating by causing damage—Offence, essential 
ingredients of—Damage too remote—Accused, whe- 
ther guilty. 
Property Js eliver 
‘ship or possession’ of one: man is delivered into 
- ownership or possession of another. 


ed when something in the Sas ' 
the 


L 


Wagons taken for a colliery siding: in order that : 


they may be loaded by the colliery with coal do’ 
‘not’ go out of the possession and control of the 
Railway Company and cannot be said to be delivered 
fo the colliery within jhe meaning of s. 415 of the 
e Penal Code.-.  . NN "T Lad 
' "The offence of cheating by causing damage does 
. nof necessarily involve fraud or dishonesty.' 
lt is not necessary that the resulting damage or 
likelihood of damage should have. been within the 
-actual contemplation of the accused when, the deceit 
was practised. But the person deceived must have 
acted under the influence cf the deceit, the facts 


must establish damage or likelihood of damage and | 


the darhage must not be too remote. 

` The word “cause” in s. 415, Penal Gode, excludes 

dgmage occurring as a mere fortuitous -sequence, 

unconneeted with the. act induced by the.decoit, 

on the other hand the'definition, ns it. stands, 

is wide enough to include all damage resuting dr 
"likely to result, as a natural consequence qf tlie 
Sjnduced act. C LEGAL REMEMBRANCER v. MANMATHA 
eBuusan Cuatrenste, 28 O. W. N. 160; 51 @. POM. 
—A. LR (0) 495; 26 Cr, Ly J330. 5 -* » 7 * 55; T 
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facts—Forgery, essential ingredient of. 

A dishonest concealement of facts amounts to decep- 
tion within the meaning of s.94200f the Penal Code. 

Pet Mukerjee, J—In trying a charge of forgery 
the Court has to judge of the intention at the time 
‘when the document was made and it is upon that 
intention that the criminality of the act has to be. 
judged. . 

The intention in such a case must be to cause it 
to-be believed that such document was made or sign-, 


ed or executed byor by the authority of a person - 
by whom or by whose authority it was not made: 


signed or executed. C MARTINDALE v. EMPEROR, 40 C. 
L.J. 256; (1925) A. I. R. (O.) 14; 26 Or. L.J.401. 1041 





chief—Common party wall—Pulling down addition 
. —JBona fide claim of right—Intention. 

In the course ofa dispute over what was alleged by 
the accused to be a party wall belonging to himself 
and the complainant, the latter in spite of a notice to 
the contrary proceeded to erect an addition to this 
wall. The accused pulled down this addition and the 
complainant filed a complaint for criminal trespass 
and mischief the nextday. On the following day the 
accused filed a civil suit’ to restrain the complainant 
from proceeding with the wall and obtained an ex parte- 
interim injunction which was subsequently made 
‘absolute pending the suit : 3 

Held, that as there was a bona fide claim of a 


: right by the accused and as he did not enter the house. 


of the complainant at a time when he was there he 
had no intention to intimidate, insultor annoy the 
complainant and was not, therefore, guilty of any 
‘offence under s. 451 and .s. 426 of the P&nal Code. 
B BaLknisHNA NaRBAR v. I£MPEROR, 26 Bom. L. R. 978; 
(1924) A. I. R. (B.) 486; 26 Or. L. J. 254 254 
S$. 430—-Hiparian  ownersMischief by 
7 diverting rer. : 


€ — 





- The act of wrongfully diverting water ofa river into ' 


other channels by cutting a bandh and thus depriv- 
ing the riparian owners lower down the stream of 
their right to take water for irrigation purposes 
amounts to an offence under's. 430 of the Penal 
Code. Pat Baspro SINGH v, Emperor, 2 Pat. L. R. 194 
Or.; (1924) A. I. R. (Pat) 704; 26 Or. L. J. 253 


—————- $, 44 2—Court-yard enclosed on three sides 
by low walls, whether "building." ss 

. A court-yard enclosed on three sides by low wafls 

meant to serve as purdah is not a “ building " within 

the meaning of s. 442 of the Penal Code. L Morn 

Cuanp v, EMPEROR, 6 L, L. J. 578; 26 Or. L.J. 383 863 

S. 447A, See INTERPRETATION oF STATUTES 


705 
'8.448. See PENAL Oone, s. 380. 
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8, 499—Defamation by party to civil pro- 
eeeding— Privilege, extent of—Duty of Court. 
~ + If a party to a judicial proceeding is prosecuted 
for defamation in respect of a statement made 
‘therein on oath’ or, otherwise, his liaBility must be 
determined by a reference tothe provisionsofs. 499, 
Indian Penal Code. The Gourt cannot engraft there- 
upon exceptions derived from the Common Law- of 
England or based on grounds of public policy. Uon- 
sequently, a person in such a position is entitled only 
toths benefits of the qualified privilege mentioned in, 
s. 499, Indian Penal Code. S Hoonprag METRUM v. 





Pernon, 168. L. R. 150; 26 Ur. L. J.234. . — * 
re marana H ha = See PENAL Cong, 8.171 T ocre 741 
Pp 1 E ü [ | 
8 
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5 Wa eu. tdi e s : 
ss. 420, 467.—Dishonest concealment of | 


88. 426, 451—Criminal trespass and mis- . 


‘under s. 149,_ 


‘3220 


' whether arises. 
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Permanent Settlement Regulation (lof 1793), 
construction of. See Income Tax Act, 1922, E 


Pleader and cllént—Standing Pleader, appoint- 
ment as, effect of. See PRINCIPAL AND AGENT 276 


Pleadings, See Crviz PROOEDURE Cons, s. 2 (17) 739 
See SDEFAMATION '" œ 702 


Practice—Appeal to wrong Court, decision of—Ap- 
peal to High Court—*Procedure. TEMO ME. 
Where on the heating of a second appeal it 

appears to the High Court that the appeal preferred 

to the lower Appellate Court did not lie to that 

Court but should have been filed in the High Court, 

the proper course for the High Court to follow is to 

allow the appeal preferred to it, to discharge the 
order of thelower Appellate Court, to record on the 
memorandum of appeal presented to that Court an 
order of return for presentation to the proper Court 


` to be signed, by the Registrar and finally to regard 


ihe memorandum as presented in the High Court on 
the day on which such order is made and to direct 
that the memorandum be registered as an. appeal from 
an original order. O NAGENDRA LAL v. ASHRAF ALI, 40 
O. L.J. 288 |. 741 


Conviction set aside in habeas corpus pro- 
' ceedings—-Fresh prosecution on same facts for 

different offence, whether competent. , 

The accused was summarily convicted by a Magis- 
trate having no jurisdiction in September 1921 
Penal Code. The conviction was 
set aside by the High Court in habeas corpus pro- 
ceedings in August 1922. In December 1923, he was 
again prosecuted on the same facts for an offence 
under s. 121, Penal Code: The Sessions Judge 
refused to find whether the acts proved against the 
accused amounted to waging war ór not but convicted 
him under s. 147. The Public Prosecutor appealed 
.to the High Oourt against the acquittal of the accus- 
ed of an offence under s. 121, Pénal Code: 

Held, that the accused having succeeded before the 
High Court and never having been charged under 
s. 121 could not be further pursued on shat charge. 
M Puso Prosecutor v. PaLATHINGAL Varr, 20 L. W. 
98; (1924) M. W; N. 548; (1924) A. I. Ry (M.) 768; 26 Cr. 
L.J.323 — 547 


Ground not taken in memorandum of appeal, 
whether can be wrged-—Court, permission of. 
Additional grounds to a memorandum of appeal 
can only be taken with the permission of the Court. 

A point not taken in the Court below nor in the 
memorarfdum of appeal cannot b2raised for the first 
time in the Court of Appeal even though notice thereof 
"has been served on therespondent. Pat Ser KANTA 
Prasan Y. JAG Sau, 3 Pat. 818; (1925) A. I. R. Sae 


—— — Personal view of Judge, finality of. 

Until the verdict of the Jury or the opinion of the 
Assessors becomes the legal tribunal for questions of 
fact, the. personal view of the Judge is the ultimate 
one. A LakHaN v. EMPEROR, (1924) A. I. R. (A) D r 


R. 5 A. 101 Or.; 26 Cr. L. J. 324 


Pre-emptlon-—Custom existing generally in town 


- —Land situate im recent outgrowth—Presumption, 
* 


- Even if the custom of, pre-emption does exist genc- 
rally in a town it cannof on that account b» presumed 
to exist in an outgrowth or extension o the town. 
L Górar SINGH v. Moor: Ras, (1921) A.L R. Ga 34 


.812; 6L, L, J, 388 


9 


ii 


Pre-emptlon— concld. 





—— Qualifications of pre-emptor—Material time. 

In-order to sustain a claim «for pre-emption the 
plaintiff must, prove, not only that.at the time of the 
sale he possessed the qualifications which conferred 
upon him.the right to pre-empt the property, but also 
that those qualifications subsisted at the time when 
the sudi was brought. L SEWARAM v. AZIMEHAN; (1924) 
A. I. R. (L.) 613; 1 L. C. 257 . ^ 610 
———— — Under-proprietary right, sale of. 3 

Acsale of under-proprietary ‘rights is liable 40 pre- 


‘emption. : O Sant Bakusu Sinen-v. BHAWANI-P'RASAD, ` 
0 O..& A. L..R. 390; 11 O. L. J. 477; (1924) A. I. R. (O.). 
, 66 


^29; 27 O. 0.243, 


Wajib-ul-arz—Hissedàr'karibi, meaning of— 
Plaintiff, what must prove. ; 


^. The word hissedar karibi by itselfis an ambiguous : 


_ expression and may apply either to a co-sharer who is 
nearer in'space or a co-sharer who is nearer in blood- 
relationship. 

. Where, therefore, plaintiffs sue for pre-emption 
‘alleging that, according*®to the custoin prevailing in 
the mahal, they being co-sharers nearer‘in space have 
preference over the defendant-vendeé; it is on them to 
prove that the words Aissedar karibi in the waijb-ul- 
-arz have this particular meaning. . A BuorLAr PANDEY v. 
_ Kuri Panney, (1924) A. 1. R (A,) 456 ` 70 


1 Woman, when: entitled to pre-empt-—Co-sharer. 

A woman is not precluded from maintaining a suit 
for pre-emption if she is by law entitled to inherit 
only alife-estate.. L IsHar Devi v. Sreo Ram, 5 L. 435; 
(1925) A. L R. (L.) 83 : : 484 


Presidency Towns Insolvency-Act (III of 1909), s, 
8—Adjudication -Power to annul adjudication, 
extent of. , aa aa 

` Under s..8 of the Presidency Towns Insolvency Act 

the jurisdiction to annul aprior order is wider than 





the power to review under the O, P. C. M RADHAKRISH- ` 


NIAH OHETIY, In thefhaiter of, 19 L. W.415; (1924) A, 
LR (M) 791 n "e 128 


S. 17. See Hixpu Law—dJotNT FAMILY 883 
d oe utes ' 

~$.17—Civil Procedure Code (Act V. of 1908), 0. 

Al, r: H—E nsolvency proceedings—Discharge, refusal 
of —Suit agafnst insolvent to recover debt—Leave of 
Court, whether necessary— Procedure, ~ i 








` [he refusal- of discharge to an insolvent is not. 


necessarily a determination of the-insolveney pró 3 
‘ings, and in spite of such refusal the bar KA a 
commencement of a suit against the insolvent after 
‘the adjudication order laid down bys. 47 of the 
.Presidency Towns Insolvency Act'continues to operate 
anda creditor of:the insolvent is not entitled to com. 
‘mencea-suit for the recovery of a debt against the 
insolvent without the leave of the Insolvency Court 
‘The plaint in such a suit must be rejected under Q. 
II, r. 1l of the C. P.C. - NOTOS gae 
: Quaore:— Whether a' proceeding which 
ture has expressly prohibited the plainti 
mencing can techjeically be ‘described as asuit?^ R 
Rows & Co., LTD. v. Tan Thean- Tarr, 9 R. 643: (1925) 
A. I R. (R) 105 f Ve ! 909 
-Principal-and agent—Pleader ang : 
ing:-Rleader, appointment as, effect 
gal repr hago of deceased ag 
counts—Cause of -dction, when arises- Tamasa 
Act (IX of 1908), Sch. I; Arts. 80, 120. Limitation 
JA person$is.a -Pleader for, another on 


the Legisla- 
f once 


eclient—Stand- 
of —Agency— Le- 





INDIAN CASES, 


* 


.R. (£. 0.)58; 26 Cr. L. J. 391 


ent—Suit for ac- ` 


l à ine t at onl rh 
other‘hag ocgasion.to-employ-hiin as-such, Leu ens 
9 l p s . a an 


Principal and agent—concld. EMT ET 


ment may be eitlter to conduct a'suit or to.give him 


legal advice; but there is-no such general relation- 
ship.as that of Pleader and client of a standing and 


“permanent character epon all occasions and for all 


purposes. 


Where a person is appointed as standing Vakil- by . 


another to appear for the latter in all suits in cer- 
tain Courts, there is noagency distinctly constituted 
until a wakalat is given to the Vakil in each case. 
Thé agency is, therefore, not general- but merely in 
respect of each individual suit as and when the 


: vakalat is filed. . 3 


In cases where a cause of action has accrued 


- againstan agent before his death, the -mere fact of 


his death would - not, give-a fresh starting point gf 
limitation . against his sons. ‘The cause of action 
against them is not different or distinct from that 


against the father. AME. 

A suit for accounts against the legal representa- 
tives of an agent for acts committed during the 
continuance of the agency is governed by Art. 89 
-of Sch. I to the Limitation Act and time would run 
from ihe termination.of the agency irrespective of 
the.agent'sintervening death. M PARTHASARADHI APPA 


Row v, TunLAPATI SUBBA Row, (1924) M, W.N. ud = k 


M. L. J. 483; (1924) A. T. R. (M.).840 


Privy Council—Criminal appeal -Board, when will 
interfere. i ; 


The Privy Council is not a-Court of Criminal Appeal 


and will not concern itself with the administration of 


_ criminal justice in India unless there has been some : 
violation ofthe principles of justice or some disregard 
P- C Rustom v. EMPEROR, 26 Bom. , 


of legal principles. 
L. R. 692; .48 B. 515; 100. & A. LR. 911;/(1925) A. I, 
935 

Prize proceedings—Vessel belonging to Persian-sub- 
ject— Commercial Turkish domicile till outbreak of 


war—Chatge. of domicile—Burden of proof—Con- 


_ demnation of vessel when justified. | | 
"Where the owner, of a-yessel captured as a prize,:a 


` 


Persian subject, had, at the time of the capture, a com- ` 


mercial.domicile in Constantinople and it appeared. 


that-he had never formed'any intention ‘nor taken any’ 


steps to divest himselfof that commercial domicile- till 
the.outbreak of war between England- and Turkey: - 
Held, (1) that the onus wason him 'to satisfy the 


Court that the commercial Turkish domicile which he ` 


had retained up to the time when war broke-out had 


e been altered; 


(2) that in.the absence of the onus being discharged, 
the condemnation of-his vessel as a Turkish- vessel wag 
justified. P C SOCRATES, ATYCHIDES v..SECRETARY OF 


STATES FOR INDIA, 32 M. L. T. 81; 27 C.W. N. ud 5 px 
3 


L. W. 664; (1923) M. W. N. 846 


Probate anti Administration Act (V of 1881), ss. 
16, 17— Executorship, ‘renunciation of— Renunci- 


-— | 


ation before issue of citation, validity of —Executor, >.” 


whether can renounce after issuing instructions -= 
Probate, whether can be applied fcr after *renuncia- 
stion. ' ; š 
.. Where long after ian application for Probate has 
beep dismissed and the executor has renounced his 
-executorship, a fresh application for Probate of-the 


* 


same “Willis made by. the same executor, the Court . 


“would be justified in considering the preliminary gues- 


tion at the. outset of the proceedings.as ġo whether ' 


the afplication is maintatndble or not, qnd i£ it comes 


[1924 .. 


to'a decision. adverse: to the-agplicantzon:this..ques. 


r 


c: a . 


r 


I 


t 
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tion it would not be necessary Tor it 15 proceed with the 
application @s ifit were a suit. & 

.An executor can renounce his executorship, without 

tha issue of a citation unders.@l7 of-the Probate and 
Administration Act and such a renunciation made by 
anexecutor in writing and signed by him would be 
valid and in accordance with s. 17. - 
- The mere fact that an executor has issued «certain 
instructions concerning the management cf the estate 
dealt with by the Will would not render his renurfcia- 
tion of the executorship invalid. 

Anexecutor, who has» renounced his executorship 
is precluded from applying for Probate of the Will. 


C: BROJALAL BANERJEE v. SREEJUKTA SHARAJUBALA DEBI, ` 


51 €. 745; (1924) A. I. R. (C.) 864 54 


s. §0-—Lettersof Administration, revocation 

of, application for—-Procedure-—Genuineness of Will, 

. question of, whether can- be raised—Citation to 

minors, mode of —Guardian ad litem, failure to ap- 
point, effect of. ; 


Upon an application for revocation of Letters of 
Administration the only matter for consideration is 


- whether the applicant has made out à just cause for. 


revocation. The application cannot be thrown out at 
this stage on the ground that the applicant has not 
adduced evidence sufficient to throw doubt upon the 
genuineness of the Will on the basis of which- the 
grant was made. 
the Will arises for consideration till the Court has 
decided-that -the grant must be revoked on one or 
more of the grounds specified in s. 50 of the Probate 
and Administration Act. 

"The object of issue of citation is that all persons 


* 


No question of the genuineness of. 


GENERAL INDEX. 


Pd 


whose interests are, or may be, adversely affected by . 


the decrees of the Probate,Court shall havé notice of 
the proceedings and an opportunity of intervening for 
the protection of their interests. Where the persons 
entitled to receive notice are minors this purpose is 
not achieved merely by issue of citation to the minors 
and the propounder must take steps for the appoint- 
‘ment of a guardian ad litem. 

: Where no guardian ad litem is appointed, the issue 

. of -notice to the minors is of no-avaiP and a grant, 
made under such circumstances -is liable to be re- 
vored on the ground of want of notice to the minors. 
C AKHILESWARI Das v. HARI OHARAN Minpua. 40 C. L. 
J. 297 "x 689 


——— $S. 73, 83-—Probate proceedings--With- 
‘drawal of Pleader for obgector, effect. of —Probute 
in common form and probate in solemn form, distincs 
tion between. 
Probate proceedings which are contentious do not 

cease to be contentious when the Pleader for the 

-objector withdraws. from the case; and, thereafter, 
it is not competent to the Court to: deal with the 
application as in a non-eontettious cafe and to grant 

Probate in common form. 


The withdrawal of the Pleader from the proceedings 


does not mean the withdrawal of.the opposition to the 
grant of Pwebate. It merely makes the suit an un- 
defended suit. Iman undefended suit the plaintiff is 
not entitled to succeed merely because the defendant 
“has not opposed the claim. The Court in passing the 


decree must be satisfied om the evidence prgtluced . 


belo. ib that the claim is well-founded. Consequent- 
p m such a case Probate cannot be granted in common 
. form. : 


* 
e Probalt in common form is issued where the vali- 


~e 
6 5 


* 
r + * 


. dity* ofethee Will is got: contested or-questioned.- -The~ 
". l | UR 
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executor proves the Will either before the District 
Judge or the District Delegate competent to grant it 
in the absences of the parties interested upon his oath 
or upon such further evidence as may be required. 
. Probate in solemn form is obtained by the executor 
inan action in which the persons prejudiced by it 
have been, made parties and the Court upon hearing 
the evidence pronounces for the validity of the Will. 
C -PaHANINDRAsCHANDRA v. NoGENDRA CHANDRA, 39 C. 
E. J. 569; (1925) A. I. R. (0.) 75 


Procedure-—Witness absent through no fault of party 


—QCourt, duty of. : 


Whare the witnesses of a party are not present in 
Courtthrough no faultof his, the Court should take 
steps to have them produced. Pat MopE Narain SINGH 
v. BIKRAM SINGH, 4 P. L. T. 515; (1924) AIR. (Pat.) 38 ` 

1028 


Promissory-note, suit on— Admission of execution 
- —Consideration—Burden of proof—Negotiable In- 
struments Act (X XVI of 1681), s. 118. 
. When a defendant admits execution of a promis- 
sory-note, which does not come within the definition 
given in Negotiable Instruments Act, and conse- 
quently to which s. 118 of the Act is inapplicable, 
and pleads absence of consideration, the initial onus 
is on the plaintiff to prove that consideration did pass. 

Where in a suit on a promissory-note, not within 
the definition in the Negotiable Instruments Act, the 
‘defendant admitted execution and receipt of a small 
portion of. the consideration and denied receipt of the 
greater part of the consideration, and the Court 
found that he was a young man of extravagant 
habits who would easily become a prey of moncy- 
lenders and would be quite ready to execute a pro- 
missory-note on receipt of a small sum of money in 
the expectation of receiving more later on: 

Held, that the burden of proving that the whole 
consideration did pass lay uponethe plaintiff and was 
not shifted to the defendant by the mere fact of 
admission of execution and receipt of a portion of the 
consideration. L BARKAT UULLAH v. MUHAMMAD HAYAT 


Aur Kuan, 6L. L. J. 542 866 


Provincial Insolvency Act (V of 1920), ss. 4 


(2), .28 (4)—Decree of Insolvency Court, binding 

character of —Hindu Law-—Insolvency of father— 

.Partition—Property allotted to sons, whether can be 

taken possession of by Receiver. 

Even before the passing of ‘the Brovincial Insol- 
vency Act of 1920 decrees of an Insolvency Court 


.were bimding on the debtor, the debtor's estate and the 


claimants to that estate. 

‘Where a Hindu father has been adjudicated an 
insolvent anda certain property is subsequently allot- 
ted to his sous on a division of joint ancestral prc- 
perty, the Receiver is entitled to take possession «f 
such property for payment of such debts of tle 
father as are not tainted with immorality. 

“There - is nothing in the Provincial Insolvency Act 
which prohibitsa Receiver from hfjding a fund out of 


.. which certain debts of the insolvent may be paid rate- 


ably and not others. A Sita Ram v. BENI Prasan, 22 
A. L. J. 1097; L. R. 6 A. 109 Civ. 790 


: s. 5—Application fer  insolvency— Joint 

debtors— Single petition, validity of. * 

Where certain persóns are jointly indebted to the 
petitioning creditor, and have committed a joint°act 
oftinsolvency, a single petition in insolvency may 

- s 





9 
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* . *. w 
“be filed under the Provincial Insolvency Act. R 
“MAUNG Kyr Ou v.. ÀRNUCHALLAM Cxetty, 2 R. 309; (1925) 
‘ A. I. R. (R.) 36 n a * " : 968 
————— 8. 9—Deed ‘of arrangement-—-Consenting 
: creditor, application by,- for adjudication, whether 
lies. poa ee l ; 


the creditors cannot set it wp as an act of bank- 
ruptey and found a petition ĉn it for adjudication, 


THILLA RUKMANI -AMMAL V. RAJAGOPALA- IYER; -47 — 
M. L. J. 495; a) M. W. N. 813; 20 L. W. 681; re ‘ 


^. L R. (M. 


iy 





& 207) . -. - 


Provincial Small Cause Courts Act (IX of 
' 1887), s. 17— Limitation Act (IX of 1908), ss. 5, 
: Ib—Ex parte decree, application to set aside—A ppli- 
"+ cation to wrong Court—Acceptance of secürity— 
Extension of limitatiom—Exclusion of time. 


` Ifan application under s. 17 of the Provincial Small 
Cause Courts Act is made to a Court which has no 


Jurisdiction‘ to entertain it, the period. during which’ 


the application remains pending in, that. Court cannot 

be excluded under s. 14 of the -Limitation Act, nor can 

bs period oflimitation be extended under s. 5 of the 
et i i i ; 


A cteditor who has assented to a. deed of arrange-. 
ment executed by the debtor for the,benefit of all. 


^ 


“INDIAN OASES. 


SS. 28, 57,.59. See CIVIL PROCEDURE Gone 
p 


“Tea J udge has no jurisdiction to entertain an Bp-- 


plication under s. 17 of the Provincial Small «Cause 
Courts Act, he has no right to accept security under 
that section. A Gaprev. DRUNANDAN SARAN, 21 A, 
L.J. 205; (1923) A. I, R. (A.) 319; 45 A. 332 538 


———~ Sch; Il, Art. 8—Suit to recover price of pro- 





5g hd 


tion of Small Cause Court. — 
"The term  bargadar in the. Pabna District is 
ordinarily understood fb mean a cultivator, who, under 


the terms of his contract, is a servant or a labourer 


of half the 


under the holder of the land. 
>-A suit’ tẹ recover the price 
produce of land from a bargadar “in the Pabna Die- 


trict is not a suif for the recovery of rent and is'not,. 


therefore, excluded from the cognizance of -z Small 
Cause Court. C RAHIMUDDIN MOLLAH v. NIRODBARANT 
Desr, 40 C. L. J. 197; (1924) A. I. R. (O) 1036 685 


Punjab Allenadlon of Land Act (XIII of 1900), 


: duce from bargadar, whether suit for rent —Jurisdic- 


"SS. .2 ` (3), 15— Trees, whether. land—Sale of stand- , 


‘ing trees to be cut within certain. number of years, 


walidiy of. — . : 

Trees are not land within the ‘meaning-of the defini- 
tion contained in sub-s. (3) of.&.2'of the Punjab 
. “Alienation of Land Aot. - QM ens idis 

Section. 15 of the Punjab Alienation 'of Land Act 
has,no:applieation to an agreement whereby an agri- 


culturist sells trees. standing on :his^land with a- 


stipulation that the purchaser máy -cut them at any ` 


‘time: within ‘a certain number of years. The seelion 
would: apply only to a case where am agriculturist 


sells not standing trees or standing crops, but trees or - 


crops .which might be produced on the Jand fora. 


eriod of more than one 


er year. L Acuaru Mar v. : 
Axnsu;-5 L. 385; (1925) v. MAULA 


A. I. R. (L.) 29; 1-L. C. 238 

i P , 89 

Punjab Courts AGt.(VI of 1918),s. 41 (3), Sc 
LixivATION-AST, Sca. I, ART, 44- ^ de (3) aoe 
cr aa aie ong pas ug 
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—~— 8. 41 (839—F'inding regarding invalidity of 
Will by custom—-Second afpeal—Certificete, necessi ty - 


is of: ts ody : : 
. A finding that the Will in suit is not a valid document 


in the eye of the law because the custom of the Dis- . 


trict does not permit of such Wills being made, cannot 
be challenged in second appeal without a certificate: 
under s.,41 (3) of-the Punjab Courts Act.. L  NiGAHIA 
v. SARDAR, (1925) A. I. R. (L.) 52; 6 L. L.-J.310 904 


Punjab Limitation -(Custom) Act (I of 1920), 
Art. 3. See LIMITATION “Act, Sou. I; Arr. 118 2. 
RU e : | J 


: Punjab Municipai Act (11 of 1911), ss, 3 (13) i 


. (A), 172—Encroachment upon street-—Decree of Civil 
Court declaring land not to be street —Encroachment, 


prosecution for, legality of. 3 


. 


"The accused applied to a- Municipal Committée for S 


permission to build a - house, on a piece of lanc 
belonging to him and over which the public had no 
right of way. Permission was refused but accused 
commenced building on the land as the refusal waa 
not communicated to him within the prescribed 
period. He was obstructed by certain persons who 
were owners of houses abutting on.the land upon 
which he proposed to build his: house. Accused’: 
thereupon: instituted a suit in the Civil Court against 
the- persons who had obstructed him asking for. a 
declaration that he was the sole owner of the land 
and was entitled to build upon it and that the 
defendants had no right of any sort .over the land 
and that the land was not a "lane." The suit was 


~ 


decreed and an appeal- against this decree was also” - 


dismissed. Subsequently the Municipal Committee | 
prosecuted, the accused under s. 172, Punjab Munici- 
pal Act, for having built an immoveable encroach- 
ment upon “the ground level of a street and the 
accused was convicted: . ae: 
Held; that in the face -of the decree of the Civil 
Court it was not competent for the Municipal Com-_ 
mittee to prosecute - the'"'accused under s. 172 of the | 
Punjab Municipal Act-without first adopting the pro- - 
per procedure, fof declaring the land in dispute a. 
“public street." L Imam DIN w., EMPEROR, 6 L. L. J. 
525; 26 P. L. R. 47; 26 Or. L. J. 366. "^ 718 
Punjab Pre-emption Act (| of 1913), s. 16, 
firstly, applicability of—‘Co-sharer, ‘meaning of—: 
` Pre-efhiption. "Dr ! 
'Séetion 16, firstly, of the Punjab Pre-emption Act 
applies only to the- sale of an undivided share or 
undivided sharesin joint urban immoveable property, 
and thé word 'co-sharer' used therein signifies persons 


' owning a share or shares in the whole of the property ^ 


Joint owner in partition wall, whether -‘co-sharer'— `: 


or properties of which another share or other sharés . 


are the subject of sale. 


A. joint -owner of a 


partition wall between two . 


houses is, therefore, not-a 'co-sharer' in the house - 


L. 298 . 


sold. L .RAJINDRA SINGH v. Umrao SINGH, 5 
j l 960 
hd due 


“ eee . + @ "CL 
. Rallway Company—Duty of Comgany—Neglecting - 


- proper arrangements, liability for—Accident—Onus .. 


. —Due care, when to be exercised —1Qamages. - 


. A Railway’ Company must needs take all such’ 


r 
- 


. Steps as &kill, prudence, and foresight can devise go. ` 
keep passengers free from personal injury while 
te. a., 9? 


3 . or tọ provide the. best available 


- 


trayelling on its system. 


a Railway Company neglects to take-suche steps; | 


* s 


apparatus eo secure", 


.-á 


j ic ne 


'.  Vo.8] . 
' Raliway Company-—coneld.  . . 


the.safety of,persons,whom it has agreed to carry, it 
fails to fulfi, the obligationswhich is imposed upon it, 
by the law, and becomes liable to compensate passen- 
gers travelling-on its system in respect of any personal 
we injury which they may suffer by*eason of such neg- 
ect. . , M 

A Railway Company is under an obligation not only 
-to protect passengers from dangers of which the 
- Railway Company is aware, but also to -take steps to 
forestall the risk of personal injury from any other 
cause to which itought to anticipate that’ passengers 
may be exposed. 
When an accident is due fo the train leaving the 
metals, the Railway Company are prima facie guilty of 
negligence and must satisfy the Court that they took 
áll such steps as skilful, prudent and foresighted per- 


sons under th circumstances would have taken to - 


avoid the occurrence of the accident. ait 
-The answer to the question as to whether the 
___ Bgents of the Railway Company exercised due care- 
must. depend upon the information which was at their 
disposal before the accident took place. 
' What is required of responsible agents of a Rail- 
way Company is skill and prudence, not infallibility . 
and the Railway Companyis not to'be mulcted in- 
damages merely because the event has falsified the 
reasonable expectations of its agents: C JEWAN RAM - 
Kuerrry v. E. I. Rv. Co. 51 C. 861; (1925) A. I. R. (O.)) 
108 RET | Uc 402 
———— Risk Note B—Loss of packages- -Damages, 
suit for—Wilful neglect—Burden of proof. i 


When a suit is instituted for damages for the loss of.- 


+ 


certain packages entrusted to a Railway Company 
under. Risk Note B, the burden lies on the plaintiff in 
the first instance to prove the wilful neglect or. 
negligence on the part of the Railway Administration. - 
A B.N. W. Raitway v. Firm MANORATH BrAGAT DHIAN 
Raw, 22 A. L. J. 1035; L. R. 6 A. 24 Civ. |. 794 


Railways Act (IX of 1890),s. 75, Sch. il—“Gold 
and silver," meaning of-—Ingredients of medicine, 
‘nature of. S HE XN M i. dex 
A broad and common sense rather than à technical 

construction should be placed -upon the words “gold 

and silver, coined or uncoined, manufactured or un- 
manufactured” used in the Second Schedule to the: 

'Railways Aet. - z d ex 

. The gold and silver contained in a medicine are not 

' *gold.and silver, coined or uncoined, manufactured or 

unmanufactured" within the , meaning of, those 

words as used in the Second Schedule to the Railways 

Act and need not be declared as such under s. 75, of. 

the Act when the medicine is being consigned to thé 

Railway Company for transit from one place to an- 

other. © NARENDRA Naty SEN v. Hast INDIAN Ry. Co., 

Lro., 51 O. 929; (1925) A. I. R. (O) 115 ` 239 


—— ——— 88. 77, 140—Notice of claim, service of, 
. - mode of—Notice to officer duthorised. to settle claims, 
` palidity of. 

In order to comply with the provisions of ss. 77 
and 140, of, the Railways Act notice must be served 
on the Agent or Manager of the Railway, unless he: 
has.specifically delegated his powers to receive netice 
to some. other official, og unless it can be proved that. 
notice served on sohe other official has been forwarded 


to` the Agent or Managef by such official asid has - 


come to the knowledge of the Agent or Manager 
within siy months. fe S 
Notice given to an officer who has been authorised 


*te-settle claims, but vehoehas not been délegated by. 
e * * i * Te TI. or HY MUS Mi pO L6 WT 


^. : . 
¢ “a a : 
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the Agent with powers to receive notice, does net 


‘amount to a compliance with the provisions of ss. 


77 and 140 of the Railways Act. Pesh. SkORETARY OF 
STATE. FOR INDIA v. Biem or Taxar Raa-OnaN Ram 
815 


Rangoon . Municipal Act (VI of 1922), ss. 80, 


.' 86, Sch. IIl, Ch. H, s. 3—Tazes payable by tenant, 


whether included in “gross annual rent"— Dediction 
under s. 8, Ch, II, Sch. III, nature of. 
` Lighting, conservancy and water-taxes, which are 
ordinarily payable by oceupiers, cannot be included in 
the gross annual rent for which buildings and lands 
liable to taxation may reasonably be expected to let 
‘from year to year. - 9 
Section 3 of Oh. II of Sch. III to the Rangoon Muni- 
cipal -Act relates to deductions for such matters as 
vacancies, establishment and management charges. 
R Soraree Bara Bazaar Co. Lap., v. MUN, Corp. or ^ 


THE Orry oF Rangoon, 3 Bur. L, J. 22] 996 
Rangoon Rent Act (Il of 1920), s. 10—Necupa- 
ton by servant of landlord, whether enough —Land- 


‘lord, whether can eject tenant. 
. The occupation of the premises by the servant of 
the landlord who.is to supervise the erection of 
another building next dooris not the occupation by 
the landlord himself or by any other member of his 
family within the meaning of s. 10 of the Rangoon 
Rent <Act, and does not entitle the landlord to a 
decree for ejectment against the tenant. R M. J. Isaacs 
v. E. Y. Mamsa BROTHERS. 2 Bur. L. J.252; 1 R. 631: 
(8924) A. I. R. (R.) 164 683 


S. 18, reference under— Limitation, extension 
of— Limitation Act (IX of 1008), s. 5, applicability 


of. 

Section 5, Limitation Act, does not apply to a 
reference under s. 18 of the Rangoon Rent Act from 
the decision of the Rent Controller. to the Chief 
Judge, Small Cause Court. Such a reference is not 
in the nature of an appeal. R Miers v. R. R. Kuan 
3 Bur L. J. 157; (1924) A. I. R. (R.) 377 284. 


Rangoon Small Cause Courts Act (VII of 1920 
S. 32. See Crvin PROCEDURE Cops, O. VIII, x. 
971 
See Civir Proce- 
739 

(1) (b)— 


sell, whe- 


h 
6 


Receiver, whether publie officer. 
DURE CODE, s. 2 (17) - 


Registration. Act (XVI of 1908), s. 17 
Construction of document—Agreement to 
ther requires registration. ` e 


“In order to decide whether an instrument is a mere 
agreement to sell or a conveyance, the Court must 
look to all the terms of the document and the fate 
of the document cannot be determined with reference 
merely "to certain incorrect phraseology used by the 
scribe. 

Where a document recited that a certain house 
had been sold and that a portion of the price had 
been paid as earnest money and that a sale-deed 
would be executed and registered at a subsequent 
date when the balance of the: puschase-money would 


e palid.: 

Held, thatthe. document was merely an agreement . 
to sell andevas not compulsorily registrable, L Lacuy- 
wan Das v. Boosa Ram, 6 L. L. J. 554 865" 

ss..21, 72, 76, 77—“Refusing to admit 
document to registration, meaning of--Suit for 

compulsory registration," when maintainable, d 


1198 
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- 


*Theexpression "refusing to-ádmit a document :to 


registration" in s. 72 ofthe Registration Act is com- - 


prehensive enough toinclude pot onlya refusal to 
register, but a refusal-to accept ae document for regis- 
tration. . 
From the mere fact that a-.document is -not 
accepted for registration on account. of the objection 
which in the opinion of the Sub-Registrar exists with 
reference to the description in a given document, it 
doss not follow that there is no refused to register the 


document. gis 
Where a Sub-Registrar makes -an order under s. 21 


of the Registration Act refusing to accept a document. 
efor registration on the ground- that it does not contain , 


a sufficient description of the property, and the Regis- 
trar refuses to interfere with that order in appeal, he 
in effect refuses to direct the registration of the 


. document within the meaning’ of s. 76 (1) (b) of the . 


. Actand a&.suit for a decree directing the registra- 
tion of the document 


cient description for the purpose of identifying the 
property is really a question to’ be determined with 
reference to the nature and terms ofthe document 
and the cireumstances of each case. B- HUSSEIN ABDUL 
RAHMAN & Oo. v. LakuMIOHAND, 26 Bom. L. R.'934; 
(1925) A. IR. (B) 34 mST 416 
ss. 32 (b), 35 (1) (a), 87—Registration of 
document executed by deceased person-- Admission of 
execution by representative through general agent 
‘I rregularity—Presentation by one of several re- 
` presentatives, legality of. 





- "Where a Sub-Registrar accepts admission of execu- ` 


tion- of a document by one of the representatives of 
a deceased executant through an agent holding only 
-a. general power-of-attorney, -the irregularity is 
curable by the provisions of s. 87 of the -Registra- 
tion:Act and does not-affect the validity of the re- 
istration. M 
eie far os the provisions of s, 32 (b) of the 
Registration Act can be applied at all to the-case of 
a deceased executant, it is sufficient -1f the document 
ig presented for registration” by a person who is a 
representative of the estate of the deceased and it is 
not necessary for the entire body of persons who 
between them represent the whole -estate to join-in 
making the presentation. A  RAFAT-UN-NISSA . v. 


 "Hosaruci Brean, 22 A. L.J. 1112; 


s.49. See TRANSFER or PROPERTY Act, s. 59 
| PRAE [629 
Religious -eridowment—Dedication, effect of— 

.Shebait, appointment of--Suit’ for possessidn, who 
© eam maintain—Aduerse possession— T ime, whether 





Tuns against the idol—W il iniposing conditions as ° 


to manner of appointment of executor--Appoiniment 


- * 


otherwise, whether walid. . 


‘On the : appointment of a shebait the "right to. 


‘sue for possession of the property .with which the 
idol is ee belongs to the shébait and not to the 
l idol. | ` T) : S PX Sow ; "^ 
Where adverse possession of : the premises "is 
roved, time will- run against the idol even where 
no shebait has been appointed. 


bad 


A power well exercised in all other. respecta will 
be deemed. to be an effective execution of ‘the pewer, 


althouga the orm ir which the power has been. 


exercised has not conformed to the requisitions im: 
posed by the instrument creating or giving the 


power. :* . : = 


INDIAN. CASES, © 


is maintainable under s. 77, - 
The question whether the document contains suffi- ` 


L. R. 6 A. 135 Civ. 
"^| 786 


- = 
$ * > 


Rellglous endòwmeñt--concld. ^", ^ 


According ‘to éhe law, as administered ..in: British < 


India property may be’ dedicated to | xgligious pur- 
posesye. g., to the worship or service ofa God in:such 
& manner that upon dedication the proprietary title 
to such property passes in its own entirety and in. 
perpetuity totheidol; and where there is dedication 
in this form the title to the: property will vest in the 


[1924 


ah | 


. 
4 


ef 


idol without the necessity for the creation of a trust, . 


orthe Intervention of a trustee. © ADMINISTRATOR- 
GEyERAL oF Benga v. BALKISSEN Misser, 51-C. 953; 
(1925) A. I. R. (O.) 140, i .91 


Rellglous . Institutiorp— Ownership 
Num of. See Civi, Procepurs Cope, s. 99? .808 
es 
s. 11 





— See LIMITATION Act, Scu I, Ante 182 (5) 369 


RiwaJ-l-am, value of. a, 

Where a statement in the Riwaj-i-am is sun- 
supported by instances, is opposed to general custom, is 
at variance with the statement made.in. anearlier 


Riwaj-i-am, and is contradicted by the answer given to.: 


another question, it'is of-no value and cannot have 
the effect of throwing the onus on the opposite party.. 
PonLo v, NAUWARDHAN, 5 L 409 507 


Rules and Orders of Calcutta High Court, 
Original Side, Ch. XXXVI, rr. 14, 32—-"Taxation 
of costs--Altorney and client---Procedure—Special 
fees paid to Counsel, taxation, of—Certification of 
fees by Counsel— Attorney, whether bound by taxation. 
By virtue of the provision contained’in r. 14, 

Oh. XXXVI of the Orders and Rules of the Original: 

Side of the Caleutta High Court, whenever a bill is 

carried:on for the purpose of taxation as between 

party and party, there must be not only a taxation 


of mahant 


PLI 


4 


` 


judicata. See auso Civil Procepune Cops, . ° 


7 
* 
- 
+ 


- 
i 


* 
` 


* 


as betweeh party and party but. also a taxation as ` 


between attorney and client. . - 

“The scheme of the rules is that the taxation should 
be final and conclusive subject toian application or 
reference: to the Court or a, Judge, not only as between 
the parties to the litigation but also as betwecn the 
attorney and client. : : 

If an attorneyeor client is dissatisfied with the 
taxation, he should adopt the procedure which is 
laid down by the rules and make an application to 
the Judge. This procedure ‘would apply whether 
the application is for a review of the . taxation in 
respect of certain items or for an order under r. 32 


, of Ch. XXXVI for an allowance -offees. to Counsel 


higher or other than the fees. set out in the -table 


‘embodied in that rule. 


*\\Vhen an attorney proposes or is asked by his client 


-to mark onthe brief or to pay fees to Counsel, which 


cannot be allowed on taxation by'the Taxing Officer, 
he should in every case before markingor paying such' 
fees make it clear to his client that such fees will not 
he allowed on ta«ation and he should obtain a letter 
signed by his client authorising or ratifying the pay- 
ment of such fees; and if and when such fees cre 
disallowed on taxation, the attorney mustadopt the 
procedure laid down by the rules. Althengh 
jurisdiction and ‘discretion of the Gourt or a Judge 
may ®e unfettered, it would not be urfreasonable ‘for 
the Court or a Judge to require tbe production of a 


letter containing the consegt in writing of the client 


to the payment of such fees, and including an acknow- 
ledgment that he has been informed that the - fees 
would not be allowed on taxation. Unless*such % 
coiftse is followed the attorney will run 2 grate risk 
of the pdyments made by lim 

e è . 


9 e T 


r4 


-— 


m 
4 


the, 


in respect ‘af sich a” 
EN “a 
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Rules and Orders of Oalcutta High Court, 


_ Origin al Side—coneld. 


special fee being disallowed, and becóming irrecover- 
able by him against thb client. 
"The actual fees, which it has been arranged to 


DI Counsel, must be marked on the Counsel's 


rief, and rio manipulation thereof can be per- 
mitted fer the purpose of taxation or otherwise. 


Counsel should sign for the fees which have been 


arranged and paid and in the actual form im which 
they were arranged and paid, and no departure there- 


. from can be entertained either for the- purpose" of 
taxation or otherwise. j 


' Per Richardson, J-—An attorney is an officer of the 
Court ànd it is an improper proceeding on his part 


-to contest in a Courtof.law, whether as a plaintiff 


or as -a defendant, the - amount of a bill of costs 


which has een taxed by the Oourt's Deputy, the. 


Taxing Officer, subject to.the supervision and the 
orders of the-Court. O RAMESH Cuanpra Basu v. JADAB 
QHANDRA Mirra, 28 O. W. N. 597; 51 C. 829; (1924) FT 


~—R. (O.) 753 


Rules of Government for Nazul lands (Oudh), 


r. 1820—Municipal Board, discretion of —Duration 
. of lease, : 


The use of the word, “ordinarily” in r. 1820 of the 
Rules of the Government in relation to the manage- 


-ment of nazul property entrusted to ihe charge of a 


Municipal Board necessarily implies exceptions and 
the Municipal Board has the discretion. to give a 
lease for a-period of less than 30 years. O SuAMS-UD-DIN 
Kuan v. FATEH SHAN, (1924) A. I. R. (O.) 309° 532 


Sale-of goods—Forward contract—Goods subject to 
chain of transactions—First seller and final pur- 
chaser, privity of contract between—Payments by 
pup POOP anas Act (IX of 1872), 
868. 94, DL. B 


The fact that in a forward contract for sale of 
goods, where A. buys a certain quantity from B. an 
sells it to C. who in turn sells it to" D. and so on-and 
the same quantity becomes the subject-matter of a 
chain of transactions, actual delivery of the goods 
p is made by the first sefler.to the ultimate 


. $ 


uyer, does not create any privity of contract between. 


these two and ordinarily each buyer would be bound 
to-account to his seller for the payment of the pur- 


-chase-money at the rate at which he had agreed to 


purchase the goods. 
Under ss. 59 to-61 of the Contract Act, & creditor 


"has the right to appropriate a payment made by.the 
' - debtor towards payment of his debts and accepted by 


the creditor as such in the absence of any express or 


presumed intentions of the debtor to the contrary, but’ 


the ex post facto appropriation of payment cannot be 


allowed to prevail. S Firm or BUDHURAM v. KIMATRIA 


Buona, (1924) A. IL R. (8.).137 . 672 


.- Sale of Government lands—Revenue Board, 


- 


| 


T tanding Orders.of-—Ministerial functions, delegation 
Of, by Collector—-Non-observance of rules, effect of. 


In effecting the sale of relinquisKed Railway.lands, 
under the Standing Orders of the Board of Révenue, 
the Collector whe has‘authority to sell, has the power 
to entrust the purely minésterial work of earsying out 
the sale to a T'uhsildar. i 


Tas rules of the Revenue Board as to sale by publié 

uctio and to the right of preference of -an adjoining 
owner aré' nothing, more than -instructions to the 
oticer d&pasing gi the lands and-non-obfBervance-of 
x * a PS *. e Ps 


» e bí 


R. (L.i 350 
. Specific performance—Agreement to grant pros- 
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‘Sale of Government áànds--cóncld. ` 


them.does not render the sale absolutely void, where 
it was not affected by fraud, misrepresentation or 
mutual mistake. M KARAPURATHIUKKAM v. PULYOTIEL 
'THAMASIKAM, 20 L. W.'608; 35 M. L. T. 122; (1924) A. I. 
R. (M.) 911 '891 


Shamilat lands—Khewat holding, transfer of— 
Shamilat, whether transferred. 


Village shamilat lands are not accessories do the 
khewat holdings, and are not included in transfers 
of khewat holdings by &he proprietors where they are 
not expressly mentioned: L Zaina v. Raga, (1923) ae 

11 


pecting license, whether can be enforced. 
BENGAL Court or Warps Act, s. 70 > 


&cé 


178 
heed Agreement to mortgage—Loan actually paid. 


Where a loan has actually been made on an agree- 
ment-to mortgage, the agreement can be specifically 
enforced by compelling the borrower to execute a 
valid: deed of mortgage though it is open to him to 
elect to re-pay-the loan. ReMauna Tux Ya v. Macxe 
AuNG Don, 2 R. 313; 3 Bur, L. J. 130; (1925) A. I.R. 
(R.)1 1023 


- Contract of sale—Time not of the essence— 
Vendors title, requisitions on—Delay in giving 

. reply—Putting property to auctton—Vendor, whether 
can claim specific performance—Breach of contact 
— Damages, measure of—Contract Act (IX of 1872), 
8. 78. | 


Où the 25th J anuary 1920, defendant agreed to buy 


~ certain immoveable property from the plaintiff ior 


Rs. 46,000 and paid Ks. 2,000 as earnest-money. 
The agreement for sale did not make time of the 
essence .of the contract and contemplated completion 
of the contract within two months. On the 28th Apiil 
1920, the defendant’s Attorneys sent in their requisi- 
tions on the plaintiff's title to.his Attorneys, but these 
were not answered till the 25@h November 1920. On 
the ldth December 1920, the defendant's Attorneys 


‘sent six further requisitions and these were answeied 


by the plaintiffs Attorneys on the 25th January 1921, 


. On the same day they gave notice to the defendant's 


Attorneys that unless the balance of the purchase- 
money was paid within ten days, she plainui would 
re-sell the property on the detendant’s account and 
hold.him lable for any loss that he (the plaintuit) 
.might be put to. On the failure of the defendant to 
comply with the notice, the plaintif put up the pro- 
perty to auction on the llin March 1921, but wiui- 
dreweit as-the highest bid did not come up to the 
reserved price. On the 29th March deiendant's 
‘Attorney gave notice that as tte plaintifi-had failed to 
make out a marketable title and to produce the 
necessary documents, defendant treated the contract 
as broken by the plaintiff and demanded back the 
earnest-money. Thereupon plaintiff brought the 
-present suit for specific-performance of the contract 
of sale or in the-alternative for damages and costs, 
The defendant made a countereclaim for the earnest- 


money : ere 
Held, (1) that the plaintiff had made out a market- 
able title at the time he gave his notice of January 
25, 19215. 
that there was such coaduct on the part of tha 
Pee as entitled the plaintiff t8 give the nunce 
of January 25, 1921 making time of the essence oi the 


* contract ; ; e 
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Specific performance—coneld pis 
. (3) that the, time-allowed for the completion of the 
contract was ample ; . : 
(4) that the plaintiff was not entitled to specific 
. performance, on account of the delay on his part of 
the investigation of title against him and by reason 
of putting up the property for auction; t 
(5) that the actual damages were to be assessed àt 
the excess of the contract price over the market value 
‘on Bebruary 5, 1921, and not its market-value in 
March 1921; : ’ eet no S 
. (6) that the plaintiff was mot entitled to any more 
damages than his taxed costs of and incidental to 
- the agreement for sale plus the forfeiture of the 
gu defendant's earnest-money. I ' 


.Aecording to the practice of Bombay Solicitors 
recitals in deeds over twenty years old are accepted. 
as correct in the sare way as is done under the 

. Vendor and Purchaser Act, 1874. 


', When a vendor is required to furnish to the, pur- 


chaser certified copies of the orders and consent: 


decrees mentioned in the conveyance, the purchaser 
has to bear the cost of sugh certified copies in the first 
instance. B SHAMSUDIN TAJBHAIV:; DAHYABHAT MAGAN- 
.LAL, 48 B. 368; 26 Bom. L. R. 105; (1924) A. I.R. B) 2 


,suitfor. See LEASE 670 


Specific Relief Act (| of 1877), ss. -12, 23— 
Contract of sale and reconveyance—V endor's default 
- not going to root of contract—Specific performance, 


The plaintiffs arranged to sell, certain properties 


. to one M. T. on the terms that the plaintifs.. fin, plaintiff. C Hem CHANDRA 


9 would be, entitled to buy them back within three 
years for the original sale price together with 
another fixed sum “for profits and  kindness;" 

. T. having withdrawn from the arrangement 
his place was taken by M. D. and the deeds of sale 

-.and reconveyance. originally - prepared were utilised 
after necessary interlineations and alterations. The 
vendee, having refused to reconvey the properties, the 
plaintiffs sued for specific performance of the "contract. 
The defendant contended that the plaintifis made 
default in giving him possession of the property to 
which he was under the deed entitled. 
“that there was ng default on the part of the plaintiffs 
going to,the root of the contract or any omission 

. ‘that could not have ‘been .amply compensated by 

directing the plaintiffs on re-purchase and by way of 

addition to the stipulated purchase price to aecount 
for any rents anti profits received by them from’ the 

properties : ^s pos K 


Held, that failure on the part of the plaintiffs to 
deliver possession to the defendant, even if-under agreé- 
ment to do so, was not conduct disentitling them to 
a decree for specific performance of their agreement 
for re-purchase. P O Ma Sa Bon v. Ma DA Tre, (1924) 
A. L R. (P. C.) 233; 20 L, W. 884 dS 561 


8, 20— Agreement for sale of land for oneself 

_and as agent of another— Provision for re-payment 
of advance and daghages in case of breach—Later 
sale to third person—Agreement, whether complete 
—Bpecific performance, right to, i : 


| The lst defendant for himself and for his brother 
the 2nd defendant, exeguted, with the authority of 
- the latter, an agreement for the sale of land to the 


~ 





It appeared. 


^. INDIÁN CASES. : 


# 


` appea 


laintiff, and the agreement contained a provision - 


that ifthe 2nd defendant made default in ‘executing .. 


+ 
a-e 
s . 
5 


^ 


ON 


- 


. 
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Specific Rellef Act—contd. 


the contemplate] sale-deed, th Ist defendant would 
return the advance and pay a certain sug as damages. 
The defendants Nos. land 2 subsequently sold the 
property to the 3rd defendant, who purchased it with 
notice of the agreefhent. 
‘for specific performance : ] 

Held, (1) that the agreement was not: an incomplete 
or inchoate one on account of the provision relating 
-to default ; ; 


Q) that the plaintiff was entitled fo specific per- 
formance of the contract 4n spite of the covenant for 
UM of advance end payment of damages for 

reach, i : 


When a person authorises another person to effect, a 
sale of property belonging to him, it.must be taken 
that the authorisation will cover all the terms that 
the agent agrees to, unless the authorisation is limited 
‘In any manner. M SANGALI SoLAGAN v. NAGAMUTHU 
MaravApr, 20 L. W. 523; (1924) M. W. N. 857 612 


—8$. 27--Specific performance, suit for— 
Subsequent purchaser—N otice— Burden of proof. . * 


` Ordinarily when a party claims exemption from a 
general provision of law the onus lies ‘upon him to 
prove that he comes within the exception. 

In a suit for specific performance of an agreement 
- for the sale of land as against the vendor and a sub- 
sequent purchaser from him, the burden: lies upon 
the latter to show that he is a transferee .in good 
faith for valuable consideration and without notice, 
-It is not-for the plaintiff to show: that the subsequent 


* 





2994 . 


In a suit by the.plaintiff , 


purchaser had notice of the previous contract in favour - 


V ÁMIYABALA, 40 C. Li, 
693 


J. 184; (1925) A. T, R. (O) 61 ` l 
_ 1007 


S: 42,- -See MORTGAGE DECREE 
® . 
————— S. 45. 
E Ba 99 T å . , . 
S, 45— Income Tax Act (XI of 1922), s. 27 
—Failure to produce accounts—“Sufficient cause’, 
what amounts to—High Court, whether can direc 
case to be sigtell. : : 
. Whethér there was “sufficient cause” in a parti- 
cular case for non-production of accounts by an 
-assessee of income-tax within the meaning of s. 27 
of the Income Tax Act, is a question to be deter- 
mined by the officer who has to deal with an appli- 
cation for setting aside an ex parte assessment. 
Where on the facts, aboutewhich there is no dispute, 
-sygh officer thinks that sufficient cause has not been 
shown, the issue of an order directing him to refer 
to the High Court the question as to what the mean- 
ing of “sufficient cause” is, would not help the 
assessee. All that the High Court could do in such. 
“a case would be to state: the law and the question 
"would still be “left to the Income-Tax Officer to 


See Mapras Orry. MUNIOIPAL aon . 


decide whether on the facts the assessee had offered - 


sufficient excuse for not producing his accounts in 
time. .The matter would merely amount to the 
exercise of a discretion vested in the Infbme Tax 
Officer over which the High Court Wasno powers of 

bor revision. M Siva PRATAP v. COMMISSIONER 
oF INcomE TAX, MADRAS, 20 L. Ww. 393; (1924) M: W. N. 
185; (1924) A.I. R. (M.) 880 * 131. 
— — — $s. B4, 56--Injunciion, ad interim, when 
. can be granted —Injunction to restrain defendant 
. Jim proceeding to arbitration, whether cin. bg 
“_granted~*Remedy other, oper, effect of: | e. e. 

* : 
e 


. 
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Sectio 54 of the Specific Relief Act entitles a party 
to an injunction to prevent the'breach ofan obligation 
existing in his favour, or where the other party invades 
or ‘threatens to invade the plaintiff's right to, or enjoy 
ment of property, and then only in certain cases. 

- Under s. 56 of the Specific Relief Act, except in a 
case of breach of trust, no injunction should be granted 
when equally efficacious relief can be obtained ‘by any 


^ other usual mode of proceeding.  ' 


Plaintifis, who were*a party to a contract, filed a 
suit in connection with ygertain arrangements arrived 


. at batween-themselves and the defendants with refer- 


. ence to the contract and applied for an ad interim - 


- 
* 


injunetion restraining the defendants from proceeding 
to arbitrgtion under the arbitration clause contained 


inthe contract: 


' Held, (1) that the plaintiffs were not entitled to the 


~ injunction applied for by them as their application 
~M could not be brought within the scope of s. 51 of the 
^ Specific Relief Act; 


.* 


14 


^t 


. "(2) that in ease an award was madein the arbitra- 
tion proceedings in favour of the defendauts, it would 
be.open fo the plaintifis to file a suit to sat aside 
such award, and that this relief being open to the 


- plaintiffs they were not entitled to the injunction ap- 


S Goutanp-BomusBay Trapine Co. v, EssanR- 


lied for. 
5 282 


*- DAS DirgaMCHAXD, 17 S. L. R. 320 


-$tamp Act (l| of 1899), ss. 24, ENDI, 57-— 


. Property subject to encumbrance, sale of—Vendee 
- absolved from paying off encumbrances—Stamp duty 
payable—Reference to Court.—Convmissioner, duty of. 


Where property subject to an attachment -is sold 
along with another property subject tp a mortgage, 


“ snd the sale-deed specifically absolves the vendes 


- 


v 


e ewhic 


e. mortgage as between 


~ 


d 


from responsibility for removal of thé encumbrances 
‘on-tha property, stamp duty is payable only on the 


amount paid by fhe vendee and noton the encumb- | 


rances. j 
In no case can duty be demanded on the amount 


payable in respect ofthe attachment as it ‘does not 
constitute a charge on the property.. —— : 
~ Per Shah, Actg. C. J.—The clause “subject to a mort- 
ge or other encumbrance” in the Explanation to s. 24 
of the Stamp Act governs “sale of property” and not 
“property”. «7 l 
The illustration is intended to illustrate the mean- 
ing of the Explanation—but cannot be used to control 
or restrict the meaning qf the clause intendedeto be 
illustrated. -. "AN 
m Stamp Act is subject to the rule of strict 
construction and where any of its provisions is 
susceptible of two different constructions, these are 
more favourable to the-subject.and should be prefer- 


red. mf 
When the Commissioner makes*» reference to the 

Gourt under s. 57 of the Stamp. Act he is expected to 

'éxpress his opinion on the point under reference. 


Per Marten, J ——The Explanation to s.24 of the . 


Stamp ct must-be read along with the main portion 
of & 24 whiehefers to the consideration payypble to 
or moving towards the vendor, and not to that payable 
by or moving ffom him. 

.." The Explanation on its true construction must be 
Aonfined to cases where, as part of the consideration 
the vendor getsfor his transfer, he is to be 

d expressly or impliedl}. from the burdeg of a 

m renun ‘and : He 

r.Fhugett; d. e intention ofthe 
is i the Explanation to 8. 24, Stamp Aot, 


relieq 
* Legislature 


é 


~ 
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purchaser, : 


should only 
e. 
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Stamp Act-—conold.' 


‘cover cases where the purchaser undertakes to pay 


the mortgage-debt. B WAMAN MARTAND v. COMMISSIONER o 


CExTRAL DivistóN, 20 Bom. L. R. 942; (1924) A. L R (BJ) 
021 i i . 421 
Succession Act (X of 1865), ss. 99,129,133,159 
— Will, Gonstruction of —Specific legacy—-A dem ption 

, —dbatement. 


A testator bequfSathed certain immoveable and 
moveable properties to the defendant and also direct- 
ed that half the net income from one of the items of 
immoveable property should be paid to the plaintiff 
for life and after his death to his children. There was 

` a further provision that if that item of property was 
_ Sold, one-half of the price was to be given to the plaint- 
iff.and his children. Subsequently it was found that.the 
testator was entitled only to a moiety of that item of 
property. On aconstruction of the Will: 
: Held, (1) that the legacies in favour of both 
plaintiff and defendant were specific; 

(2) that there being an ademption of a portion of 
the legacy by reason of its loss to the estate, there 
ought to be a proportionate abatemeat in the specific 
legacies carved out of the whole; 

(3) that the plaintiff was entitled to one-half of 
the rents and profits of the item of the property as 
now pertaining to the estate. 


the 


A baquest ofimmoveable property is specific. M 
JULIA Mary MARGARET FERNANDEZ v. SEYBRENA SOBINA 
OozLu0; 20 L. W. 748 1029 
———— — $8,107. See WILL 892 


Succession Certificate Act (VII of 1889), s. 15. 
See LIMITATION Act, 8. 7 204 


Suitfor declaration that gift is invalid. See COURT 
_ Fess Aor, s. 7 (iv) (c) 624 


— for -khas possessiog or return of salami by 
person securing interest from landlord. - See CiviL 
, PROOEDURE Cons, O., VIL r. 7 


to recover arrears of rent. See BENGAL PATNI 
'TALUKS REGULATION 425 





Sults Valuation Act (Vii of 1887), S. 8. See gi ; 


PRocEDURE Cope, O. VIII, r. 6 


Tenancy, permanent, created before Transfer of Pro- 
perty Act, whether transferable. 


A permanent tenancy created before the passing 
of the 'l'ransker of Property Act, for the purpose oi 
habiaation, cannot be transferred, when pucca build- 
ings have not been erected op the land leased, and 
the document creating the tenancy does not confer 
upon the lesses'the right to transfer, and there is no 
evidence of a local custom in favour o£ such a transfer. 
C SarAR ALI Mia v. ABDUL Rasip Kuan, 39 C. L. J. 
585; (1924) A. I. R. (C.) 1012 28 


Tenure-holder— Right to minerals. 

It is not correct to say that a  tenure-holder as 
auch-has no title to the minerals unless it is shown 
that there was an express grant of the minerals to 
him. Pat Dest SINGH v. P. I". CHRISTIAN, (1924) Pat, 
201; (1924) A. 1. R. rat.) 776 429 


Trade mark — Infringement—Court, duty of— 
Resemblance, how determined. 

For determining whether there 

*fringement of a trade inark the Court must act upon 

its own view dn & compacison of theenasks or design; 
.* e - 


l | 4 


* 


as been ‘ny ine 





e ou 


s 


Trade mark—concld, 


+ 
after paying due attention to the evidence adduced 
before it.  ' Sli Me c uw, s wr 

"The true the 


view is that while Judge 


must not surrender his own independent judgment ` 


to any witness’ whatsoever, he must, at the’ same 


: time, In-order to arrive at a proper copelusion, not 


, 
. 


` Q IMPERIAL Tosacco 


v -FAMILY-ARRANGEMÉNT ^ - 


: disregard the evidence adduced in the particular case 


before him. s. cit m : 
. In finding out the amount of. resemblance between 


two articles, not only must the*Court lookat the dis- - 


tinguishing-features, i.e., dissimilarities, but it must 
look. at the articles as wholes and come to a decision. 

Co. LTD. v. ATLANTIO ToBacoo Qó., 
40 C. L. J. 2330- ^ . ^ ^" -« |^. 1014 


Transfer of Property.Act (IV of 1882), s. 6. E: 
— 6, Bi See CONSTRUOTION or DOCUMENT | 902 
—:8. 52—Administration order—Morigage ‘of 
deceased's property pendente lite—Decree-holder, how 
affected, ee X. : 





Whén the estate of a deceased person is under. 


adibinistration by the-Court, any mortgage created 
by. the heir would be subject to any disposition 
that. had been or might be.made, by the Court 
of the deceased's estate in the course of adminis- 
tration. BE : i 


The plaintiff brought a suit against the. heirs of © 
one): for récovery. of-& loan advanced to D, and: 


prayed (a) that certain moveables pledged with him 
be sold, (b) that “if necessary the estate of D be ad- 
ministered by the Court" ' and (c) that “a Receiver be 


.Appointed of the estate." "The.decree passed ‘in the 
¿suit provided for-sale of the ‘moveables and stated 


-.G» BEPIN KRISHNA GHOSE v. BYOMKESH DeB,' 951 Oe 1033 


that “if the proceeds of the salé shall not be sufficient 


for payment- of. the moneys payable:to plaintiff ‘as 
aforesaid the defendants shall out-of the estate of D 


T 
m 38s fh or = 


k * 
* * b 


L. 4.393 ,'- 


` t, 
* * 
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$. 54—Mortgage—Saleof i equity of redemj- 


‘tion, oral, effect of—Redemption, right of, 7 
- Where a mortgagor agrees to-sell ‘the mortgaged 
property: to the mortgagee, who is already in pos- 
session under the mortgage, and . receives the pur- 


xr 





' chase-money, but omits to execute a registered con- 


veyance' of sale, e is: not' entitled” to recover: posses-, 

gion. of the property in'a suit for redemption on ‘the 

ex tret DELETE D: WE + 038 .-2 MD. aree TS nm rU ue ru at " 
` 


^ 
LA 


* a 


I i 
at ng NDIAN. CASE 8. 
mae ma eon b fetu "T us a te 


'to such a ease, inasmuch 


-being the beneficial owner and 
party, e Pale e treated as -void. ^ = - 

' dhe duty that is incumbent upon a buyer -und 

. 8. 4p (2) (d) of the Transfer x d 
that does not arise fróm any 


-W;:N. 324; 34 M. L. T. 149; 19 L, W. 644; (1924) A. 


lad coa tog 


>: It ig not thé form of the’ documeng 


Transfer of Property. Act.—contd. x 


* * be 
allegation that in the absefice of,a registered deed 
of sale no titleas owner. has passed to. the mort. 
gagee. In such a casg it must. be taken. that. the 
intention of the mortgagor. was to- extinguish. the 
mortgage and that no right, of redemption survives. 

Ma. MA E v. Me. Ton,-3 Bur. L. J. 214; 2 R. 479 517 


— 6. 54.— Mortgage with possession—Oral sale of 
equity of redemption, validity: of- Part perform- 
ande, doctrine of, applicability of. 

. Where possession has betn given in pursuance of 
a contract for sale, it would be inequitable to allow 


‘the vendor to resile from his agreemént and to commit 
a fraud by recovering possession -of’ the property. 
-One of the most essential requirements, however,’ 


in order that the case may come within the pre- 
view ofthis doctrine is that possession should have 


been given under the contract for sale and should be - 


referable to no other title. 

Where a mortgage is effected by 
and ‘possession of the mortgaged. property is trans- 
tinguished by an oral'sale of the equity of redemption, 
nor can the doctrine of part performance be applied 
t 1c 88, possession'of the property 
is not delivered under the contract for sale but was 
already with the mortgagee under the mortgage. 


‘The right of the mortgagor to redeem the mortgage 
remains unaffected by t 


the subsequent oral-transfer. 





R Ma Saws Kin v. KA Hoz, 2 R. 211; (1924) A. L R. (B) 

SB) oc 07e | s 514 

- - $ 55 (4). fee GUARDIAN AND MINOR—ALIEN- 
ATION’ ^ : ~ i 


Dana 





- + $. 55 (5) (d)—Vendor and purchaser— V en- 

- dee agreeing.to discharge vendov's'debts— Condition 
precedent~-Sale in favour. of minor—Minor's father 
contracting pariy—Sale, validity of—-Óbligation. to 
‘discharge- pricr -incumbrances, nature of: l 
Where'a sále-deed provided that -“certain “debts 

skali ke discharged and the vendee i and 


TEON B ; nay hold 
enjoy the -lards exclusively with power to alienate by 


:way of gift, exchange, sale etc,” the discharge-of the 


debts is not a.condition precedent to thé vesting-of 


"property “in the vendee. ` ` S t 
- -Where there is a transfer. in favour ofa minor” 


Li 


the fathér..of the minor undertaking to. dischar 
. . b : ^ e 
certain debts binding on the property, the ror 


` of Property ‘Act is 


+ 


ore AOp a duty 
es not arise from implied contract. .It-is a 
statutory obligation imposed ona vendee. M GANGI 
AMMAL.v. GOVINDA Papayacut, 46 M. L. J. 464; (1994) M. 


I. 

A Pa . 626 

S. 38 (C)—Mortgage b itt 

- Construction —Intention of parties Tet AN, saka 
proving that ostensible sale isr P gGpe-- Que: 
tion, ‘whether one of fact—-Secónd appeal e ” 
There is no presumption in favour pia transection 

being » mortgage by conditional. sale and not a sale, 


R. (M) 544 





tion of the parties which is ,the'decidin i 
it ratherelies on the party who" contends ees 
document prima facie" connoting an absolute sale i 
really a mortgage to prove his contention, ^ $ ^ 8 
fie mere fact that the deed of the sale does nêt s 
that the amount of consideratidn s the market-wit, 
of the land is unimportant: Ka 


- 
€ * 
is "a 
D 
t 


8 th riet-wah 
LÀ * mA i e "dart: ie 
1 bik MAA” | me uU LN eed ee eS AA id ih " s 4 , * 


, 
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but the inten- 


Dd 


ferred to the niortgagee, the mortgage is not- ex- | 


4 


not the contracting . 


A. NAH 


r 
4 


really mortgage-—Qdes- `` 


e 


\ 


a registered deed. — 


..Proof of such a mortgage except by the production 


.. Immoveable property for the purpose of securing the ; < 
.payment of money advanced by way of a loan. Execution.of a decree was stayed on condition that 


^ 


E e 2 1 ; 3 
eco. 2, m à ) ' 
a " * * : A E i eo KEE 4c V A oe i ba T NU 
SVO 84) 7 GENERAL INDEX, 1131 
. 6 kana EIE MEE zd * o 
. Transfer of Property Act—contd. , Transfer of Property Act—contd. 
. The erucidé test is whether thé parties intended — . -Plaintiffs took. over-the assets and liabilities of au 


- to perpetuate the relationship of debtor and creditor. old firm from whont- the defendant had borrowed 
The question whether a transSetion is an out-and- , certain sums of money secured by promissory notes. 
. out salé with an-agreemént for re-conveyance or a and deposit of; title-deeds. : On taking over the firm, 
‘ “mortgage,by conditional'sale is not a pure question the plaintiffs made a further- advance of a loan to the 
of fact and can be argued in second appeal. - M GaxszsA defendant and teck a pro-note for the whole amount of 
- MUDALIAR v. -GNANASIKKAMANI | MUDALIAR, - 20°L. Wi, . the: latter's indebtedness and a letter styled "a collate- 
. 338; (1924) M W. N.. 643; 47 M. L. J. 385; (1925) A. L,R. ral security letter” was then passed by the defendant 
- M) 37 , "505. in pra x t pai cg saed e above 2 
i tue. Yu 1 : n ^ and stated: “Ihave this day executed a pro-note in 
om 8. 59—Evidence Act (I of 1872), ss. 23, 91 your favour for the sum kaken to-day and ilie am due 
Mortgage, proof of—Oral évidence, admissibility of aiveady, So let it be known that I have retained with 
. ~“imHintries in authorised maps and revenue registers, ` e : E 
" ' you as collateral security my document of Collector's 
puc ME certificate in respect of my house”: : 
‘Section 59 ef the Transfer of Property Act requires Held, that the document merely recorded- a charge 
inthe case of a mortgage, a registered instrument which had already been created and there was a com- 
' signed'by the mortgagor and attested by two wit- pleted contract of mortgage before the-letter was 
. nesses, and s. 91 of the Evidence Aot prevents the pe oe poe letter. waa, rur admissible 
in evidence without registration. ELAMAKANYA 
“of the document itself or by secondary evidence in —KmtsHNAIYA 9. PONNDSWAMY Are, 46 M. L. J. 295; 19.L, 
. Buch case whére secondary evidence is admissible. W., 381; 47 M. 398;.(1924) A. I.R. (M.) 547 629 
` Amorigage is a contract. "It is also a disposition... ss. 59, 100— Civil.Procedure Code (Act V of 
of property. But itis a particular kind of contract 1908), O. XLI, v. &—Stay of execution—Security— 
mud po aaa “kind T ee of property, to ^ Security bond, execution of, absence of--Property 
.W hd ain appa p ents or terms invariably under attachment whether canbe treated as security 
Attac t is a transfer of an interest in specific —Security bond, form of. 





hese are all terms of the contract, arid all these «-the Judgment-debtor furnished security to the satisfac- 
' terms are conveyed by- the one word “mortgage,” and tion of the Executing Court. No security-bond was, 
; hone of’ these terms: can be proved under s. 91 of the. às a matter of fact, executed, but the Executing Court 
‘Evidence Act except by the production of the mort-  passed.an order that as the judgment-debtor's pro- 


' -gage-deed or-by secondary evidence of the con-  perty was already under attachment no further security 


tents of such deed. i Was necessary : 


Held, that the order of the | Exeeuting Court did not 
operate to make the.attached property security for 
the due: performance of the decree and that no charge 


. Where it is alleged that possession of iftmoveable 
. property was transferred by way of mortgage, all 
-that can be proved by oral evidence is the fact of 


- -the transfer of possession; s. 9L of the Evidence ‘Ant Bou eds or ES 


l Wl ; created on the property. fea 
would prevent the proof of the terms upon which . The forms ee ee Appendix G of the C. P. 
“such transfer was made. : 


A ROME hich h . - ,  'Orfor -security-bonds in cases of stay of execution 
hee fin cis which ought to have been by a regis- indicate that what is required is a mortgage -of pro- 
I ee HE rüment cannot be proved by the production ` perty, to secure the décree, and where the property 
of'entries in authorised maps or authorised revénue exceeds the value of Rs. 100 the mortgage would require 
-registers. The fact of such entries is a relevant - registration., A . 
| pet be 8. à of the Evidence Act, but the pro- ^ A transaction intended to be a mortgage and not 
. Guotion of such entries in proof of the. mortgage is reduced to writing or registeréd cannot be treated as 
eM under s. 91 of the Act. R MauxG PUN v. creating a charge under s. 100 of the Transfer of 
- (B Hi Kaas, 2 R. 441; 3 Bur, L, J. 231; (1925) A. I- R. Property Act. R. SOMASUNDRAM CHETTIÉR v. NACHTAPPA 


987, HETTAR, 2 R, 429; (1925) A. I. R. (R.) 55 302 


^ 





S. 59— Registration Act (XVI of 1908), s. 


a : %. 60—Suit for redemption—Part owner of 
. 49—COnstruction of document —Equitable morigage— 


equity of redemption, whether fan redeem whole 


Registration. m " mortgage—Civil Procedure Code (Act V of 1908), O. I, 
To ascertain whether & document itself constitutes ^ v. 9—Defendant objecting to joinder of parties whe- 
a mortgage or is merely a memiorandum, of an equit- ther can urge non-joinder. i ; 


able mortgage and is admissiUle in.evidence without M cr i 
‘Registration, the test is to see whether the document There is-nothing in s. 60of the Transfer of Pro- 
constitutes the bargain between the parties oris mere- Perty Act to debar the owner of a part of the equity 
ly, the .rezord of an already completed transaction, Of redemption from offering ‘to redeem the whole 
i this purpose the terms.of the document itself area MOrgage: | ER RES. 

tter guide to thewruth than verbal evidence given The defendants;in a suit for redemption cannot he 
‘afterwards by persons either tiying- to escape allowed to-urge the ground iof non-joinder of all the 
from liability or 4o  éstablish it, The easiest  OWnersofthe,equity of redemption when they then- 
guide is the question whether or not the money selves -opposed the plaintiff's application for making 
Was paid before the ‘making of the document, such owners parties tothe suit! Pat Sri Kanta PRA- 
because, if the money is handed ovér contemporaneous- SADU. JAG SAH; 3 Pat. 818; (1925) A. I. R. (Pat)97 293 
ly with, or fn exchange for, the document or after the  —— ——.s 63—Morigage—Mortgageé in possession Of 
document, “t will be verygdifficult to establish teat tho part of mortgaged. property; whether: tan sue for 
dodunten’ did ; ot. .coptain the térms of thé bargain mortgage-money~—-Covenant giing pawerm Losnortgagee 
Qekyeen thé.parties. 200 @ ` "fo sell, whether binding on ei af mortgagor, 
e 


.- ; ; 
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. Transfer of Property Act—contd. 


4 


-Where s. 68 of the Transfer of Property Act has 
become applicable, the mere*fact that the morigagee 
still retains possession of somè portion of the hypothe- 
cated property is no ground for refusing him his 
remedy for recovery of the ‘mortgage-money. 

A covenant contained- in a mortgage-deed giving the 
mertgagee a right to recover the ‘mortgage-money by 
sale of the mortgaged property is binding on a trans- - 
feree from the mortgagor., A Ram Karan SINGH v, RAJA 


Ram, (1924) A. 1. R. (A.) 8774 L. R. 5 A. 225 Rev. 26 
— ——— $8. 76, 84, 85. See CIVIL PROCEDURE CODE, 
,S&.ll,ExeLIV — . j 395 


————— $. 83-—Deposit of- money by .mortgagor— 
Dispute as to succession to estate of mortgagee— 
Procedure—Interest. l i 


_ On receiving a petition under s. 83 of the Transfer 
of Property Act, it is the statutory duty of the Court 
to give notice to the . mortgagee, and- it` is the mort- 
gagee's duty upon receiving such notice to state the 
amount due on the mortgage and his willingness -to 
accept the money deposited in full discharge of' the 
mortgage and to‘deposit the mortgage-deed in Court 
and receive the money. . 

An order refusing to pass an order om such a peti- 
tion on the ground that there are disputes’ between 
two claimants to the estate of the mortgagee as to each 
other's title to receive the mortgage-money is wrong. 

The expression 'mortgagee'in s. 83 of the Transfer, 
. of Property Act includes the legal representatives of 
the mortgagee. et ] 

Where there are disputes among the heirs. of the 
- mortgagee and money is deposited in Court by the 
mortgagor under s. 83, Transfer of Property Act, but 
is not drawn out owing to those disputes, interest will 
cease torunfrom the date of the deposit. 

A deposit cannot be treated as being conditional 
' merely on account of -the title of the legal represent- 
_atives of the mortgmgee being undecided. . 
Where on an application under s. 83 of the Transfer 
. of Property Act no objection is taken to the deposit on 
the ground that the rate of interest is undecided or 
that the Amount deposited is not correct, it is. not 
afterwards open to the mortgagee to contend that the 
deposit was rt: valid or legal. M BarBat BALUSAMI 
]yER v. CHETTY V. KRISHNASWAMI Aryar, 19 L. W. 541; 
Am L. J. 497; (1924) M. W. N. 535; (1924) AVI. R. (M) 

_ 69 
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ther charge on property—Mortgágee, whether entitled * 
to possession —1 itle suit against mortgage? without re- 
` payment of debtewhether maintainable— Redemption. 


An oral usufructuary mortgagee has no charge on the 


INDIAN CASES. 


s. FOO—Oral usufructuary mortgage, whe- , 


* - 


g^ 


P i “= 


^ tides 


ETT 
MEE 
S 5. 


~ 4, 
Transfer of Property Act—concld. 
: . j ar” 
ss, 107,116. See Listrrarione@ict, Son. I, Art. 
139 T l 586 


Trust— Dedicatiof by Hindu father—Swuit, by sons— 
Compromise of sui— Bona fidé settlement — Person 
excluded from trusteeship —Appointment- by Court—, 
Improper alienation of trust property, recovery of. 

. A*Hindu father bequeathed some property by Will 

in favour of charity. His sons contended that the pro- 

perties were joint family: properties and that the 
father bad no right to dispose of them by Will.. There 
was good ground for.’ contending that the properties 

were joint family properties and the trustees effected a 

compromise of the suit by which the trust got certain 

items of the properties absolutely and some others 
subject to certain conditions. In.a su&& by one of the 
trustees to set aside the compromise as being invalid 

and not binding on the trust: s 
Held, that the compromise decree was a 


Yair settle- 


ment of the disputes between the parties*and the trustee 


had not lost the properties which it would have other- 
wise by reason of negligence, carelessness, collusion-or 
indifference on the part of the executors or fraud or un- 
due influence on the part ofthe trustees or their Vakil. 
' The fact that the founder ofa trust -excluded a 
certain person from the management of trust proper- 


. ties does not take away the jurisdiction ofthe Court ~ 


to appoint such men as it thinks fit to be trustees. “< 
A trustee can recover property which wasimproper- , 


ly alienated by him to the prejudice of the trust, M 
CurTAMBALA v. PagTHAsARATHY, 20 L. W., 659; 47 MET. 
J. 801; (1925).M. W. N. 90; (1925) A. L. R. (M) 194 905 


—  —— Purchase by trustee—Cestul que trust, rights 


~ 


of. ie. 

Ter Sanderson, C. J.—Where a person who ‘stands 
in a fidugiary position to another purchases property 
by funds belonging to himself and that other, the 
latter is entitled to, à charge on the property pur- 
chased for the amount of the trust money laid out in 
the purchase. O Buona. Natu SEAL v. BuuTHNATH SEN, 
40 0. L. J. 393 4 


92 


———— Scheme suit.- See CIVIL PROCEDURE CODE, s. 
< 631 ^ 


a” 


Temple, endowment tó—Immoveable property . 
given by two brothers—Managemént by one—Com- .: 


promise by. manager with temple—ketention of | 


` property in lieu of money—Second brother, suit by, 
for share, if maintainable.. AP as 
e- E 


partition of the joint family property with the aid. 
of arbitrators whose award set apart one house for 
being given in "krishuarpam" to a certain temple. 
K was to carry onthe management during his life- 


` mortgaged land within the meaning of s. 100 of the : time either. himself or through some one eise. "This 


Transfer of Property Aet but he is equitably entitled 
to retain possession of the land until his debt has 
been re-paid. ` : A fi 
.  Where:a vendee from a mortgagor sues dn oral 
usufruetuary mojégagee for possession solely on his 
title without offering any re-payment of the mortgage- 
money, the vendee is entitled to a decree on payment. 
of the*debt. In such a case, when the vendee is a 
purchaser ofa portion of the land he"is entitled to 
possession on ré-payment in proportion to the area 
bought, bye «him, as the technical rules relating to 
partial redemption of a mortgage are not applicable 
t6,such a cage; since there is in fact no legal mortgage. 
R Maune Tun Ya v. Maune Aune Don, 2 R, 313; 3 
' Bur. L. A (1925) A, L R. (E) 1 
` 


1023 . 


award was Accepted by the parties and K handed , 


over the management tothe defendant who didinot' 
make over the property to the temple. A suit -to 
recover possession filed on behalf of the temple was 
compromised, and defendant retained @ossession gf: 
the house on payment to the @emple of" Ks. 2,125. 

aintiff then sued to recover one half of the 
house : ` . Oo ME z 
- Igld, that plaintiff was nevera trustee under the 
award and defendant did not hold the propemy on 
his account but by virtue of the power given . tak 
eio appoint any pérson io manage, and that, there- 
fore, plaintitf had no right 4 the property.” B JAMNA- 
DAS V. Y ALLABHDAS, 25 Bom. 
e t ` 


(Bo) 239 | 


^4 E tii 
K and his two sons, plaintiff and defendant, made a, 


B 1349; #192) A. L R. 


p 


"Voba 6501 0 
E cr " None, "EC 


— Trustee secoimability ot, prineiple of, See 
^ MUHAMMADAN W— WAKE | 759 


ho P. Land Revenue 3 Act a of 1901), S. 79—Oudh 
Rent Acs (XXIIT of 1886), s. 107-H®-Under-pr oprietor 
ow ` —Liability to pay vent. 

E Where an under- proprietor has occupied the land 
for'a long time and has 
although. "jt is not known how the rent was assessed, 
the rent must begheld'to be ,under-proprietary rent 
ast it had been "assessed under s. 107-H of the Oudh 

^ (‘Rent Act or s. 79 ofthe U. P. Land Revenue Act. O 
-Badawan BAKHSH SINGH v. BHAGWATHI. Din, 27 0.0. 
998. (1925) A ER. (0)111 | 744 


U. P. Municipalities Act (H of 1916), s, 307 (b)— 
Failure to comply with notice—Further daily 
fine, whether legal. 


^. [t is not legal-for a Magistrate to sentence an 
; accused to a‘further daily fine at the same time that 
he sentences him to a fine for disobedience of the 
notice under s. 307 (b) of the U. P. Municipalities Act. 
A Ram Lan v. Tus MUNIOIPAL BOARD Bupaon, 26 Cr. L. 
J. 295, L. R. 6 A. 22 Or. * l 439 


-> BUS Burma Land Revenue Manual, Chs. VI, 
JAK —Waste land—Oral allotment—Possession, suit 
for, after long time, if maintainable. 


Gertain"State waste land was orally allotted to two 
. brothers by Revenue Officials. No written lease was 
given to them as prescribed by Upper Burma Land 
Revenue Manual. - Their names were simply recorded 
in revenue maps, and they were told that they might 
work. Only one of the brothers, however, took pos- 
session and cleared the land. After the expiry of 
eight years the other brother sued for pajsession of 
half the land:  . 

Held, that the mere “allotment” of the” jas gave 
the plaintiff no such title as he could#enforce in a 
‘Civil Court after such a_lapse of time against the 

erson in possession. UB Ma News Pyu v. Mauna 
Pox Bini. +U. B. R. 128; (1923) A. I. R. (RUT 533 


" Upper Burma Ruby Regulation (XI! 8f 1887), s 
8—Order directing - confiscation of stone or pay- 
ment by owner— Revision. 


The High Court has power to revise an or d made 

under s.8 of the Upper Burma Ruby Regulation 

* directing the confiscation of a stone or giving an 

» Option to the owner to pay fer it. R Maune Po Low v. 

. HMPEROR, 3 Bur. L, J. 168; 2 R. 321; (1925) A. IR. A 
' 12,96 Cr. L. J. 289 


"Valuation of suit—Su:t for declaration that adoption 
-shall not affect plaintiffs reversionary rights— 
Value for pur ‘poses of Jiran klan and 

: Orders of High Court. ` 
A suit fora declàration that a Ratis deed of adop- 
. ,tion executed by a widow shall not affect the plaint- 
- - iffs’ reversionary rights after the death of the widow 
not a Shit for annulling the adoption within the 

„meaning of the R&les and Orders of the High Court, and 

? ean be valued for purposes of jurisdiction at a ffcure 

.. higher than Rs. 1,800.:*L Ganaa SINGH v. SHER SINGE, 

'5 L. 440; 6 L. L. J. 585 | . 486 


. Vendor and purchaser—Agreement by vendee to 

“pay wWpndor's debt—Suit by peneficial owner for 

e. monéy— All parties before MM of contact 
Ei n "a J ^ e 
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GENERAL INDEX, 


Vendor. and purchaser—coneld, 


in occupation of ‘land ‘and paying rent, pum of. 


been paying reut- fot.it,- 





testator 
and it is not 
conjecture, and 
receive their ordinary and primary jneanings unless 
a clear intention to use them in another sense can be 
collected, 


an # 
f 4 


1138 


Where a “purchaser adiu. to discharge & debt 


payable by his vendor to a third person, in: a suit. by 
the: plaintiff -impleading all persons concerned as 
parties alleging that the&hird person was a benamidar 
for himself: 


Held, that the plaidtift was entitled to maintain the 


suit and get a decree against the vendee, even though 
there was no pr ivity of contract between him and the 
plaintiff. - 


Where all the epar ties interested are before the 


Court, it is open tô the Ogurt to give relief to the 
plaintiff even though no prémise was made to him by 
‘the person.liable. M ÅRETI SINGARAYYA v. 
SUBBAYYA, 47 M. L J. 517; 20 L, W. 721; (1924) M. W. 
N. 8g (1924) A. LR. .(M.) 861 962 


ARETI 


Vendee agreeing to discharge vendor's debt, 
See TRANSFER oy Property Act, 55 (5) (d) 626 


© Walver. See LANDLORD AND TENANT —ÍuEASE 625 
Will, construction of. See SUCCESSION Act, s. 99 1029 


Direction to executor re maintenance of 
testator’s family—Authority to spend corpus—Gift 
of remainder to son on attainment of majority— 


 “Construction—Succession Act (X of 1865), s. 107. 


A Will directed the executor to bring up and main- 


tain the children of the testator and defray all the ex- 
.penses connected therewith out of the properties 
and effects of the testator which were to be delivered 
up to the testator’s son on the latter's coming of age. 
The executor was authorised to spend the corpus for 
this purpose and if the maintenance of the family did 
not exhaust the whole income he had the discretionary 
power to spend the surplus income in giving encourage- 
ment to education and works in science and arts as well 
as in erecting troughs for cows and cattle to drink 
water from: 


Held, (1) that there was no definite ascertained 


interest "to arise from the fund"; s 


(2) that the bequest to the son was contingent on 


his attaining the age of majority. ẹ P C Cowass1 DALJI 
DADAOHANJI v. RATANBAI, (1925) A, TIR. (P. O.) 27; 47 M. 
L. J. 850; 27 Bom. L. R. 1; (1925) M. W. N. 38; 100. & 
A. L.R. 1376; ?1 L. W. 371 892 


, interpretation of —Intention 
Intestacy, avoidance of. 
In construing Wills, the test is®what did the 
mean having regard to the words used 
permissible to enter the realm of 
the words used in a Will must 


of testator - 


One of the cardinal rules ia construinga Will 


is to avoid an intestacy whether wholly or partially. 
S NARAIN Das v. TExcuAND, (1923) A, I. R. (8.)42 137 


WORDS AND PHRASES:— » 


Actual, meaning of. See CRIMINAL PROCEDURE OODE, 
8. 145 94 


Am aldastak, meaning of. Ben HIE PROCEDURE 
Cops, s. 146 

Co-sharer, meaning of. See "Poigan PRE-EMPTION 
Act, s. 16 960 

Court of Session, meaning of. See CRIMINAL Pro- 
CEDURE CODE, 8. 9 

Decree, meaning of. See Exsturrox DEOREB 267 

Delivery of property, meaning ol See PENAL 
Cong, 6, 415 884 
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